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(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an
extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public
communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists
the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of the accused;

(i1) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.
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Rule 3.6. Trial publicity, ID R RPC RULE 3.6

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to
protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's
client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the
recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement
prohibited by paragraph (a).

Credits
[Amended effective July 1, 2004.]

Editors' Notes

COMMENTARY

[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression.
Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a
party prior to trial, particularly where trial by jury is involved. If there were no such limits, the result would be the practical
nullification of the protective effect of the rules of forensic decorum and the exclusionary rules of evidence. On the other
hand, there are vital social interests served by the free dissemination of information about events having legal consequences
and about legal proceedings themselves. The public has a right to know about threats to its safety and measures aimed at
assuring its security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in matters of general
public concern. Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation
over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental disability
proceedings, and perhaps other types of litigation. Rule 3.4(¢c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer's making statements that the lawyer knows or should
know will have a substantial likelihood of materially prejudicing an adjudicative proceeding. Recognizing that the public
value of informed commentary is great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is
not involved in the proceeding is small, the rule applies only to lawyers who are, or who have been involved in the investigation
or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer's statements would not ordinarily be considered to present
a substantial likelihood of material prejudice, and should not in any event be considered prohibited by the general prohibition
of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make
a statement, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than not to have a material prejudicial effect on a
proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other proceeding that
could result in incarceration. These subjects relate to:

(1) The character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or
the identity of a witness, or the expected testimony of a party or witness;
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(2) In a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense
or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's
refusal or failure to make a statement,

(3) The performance or results of any examination or test or the refusal or failure of a person to submit to an examination
or test, or the identity or nature of physical evidence expected to be presented;

(4) Any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result
in incarceration;

(5) Information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and
that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or

(6) The fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that
the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury trials will be most
sensitive to extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings and arbitration proceedings may be
even less affected. The Rule will still place limitations on prejudicial comments in these cases, but the likelihood of prejudice
may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible when they are
made in response to statements made publicly by another party, another party's lawyer, or third persons, where a reasonable
lawyer would believe a public response is required in order to avoid prejudice to the lawyer's client. When prejudicial
statements have been publicly made by others, responsive statements may have the salutary effect of lessening any resulting
adverse impact on the adjudicative proceeding. Such responsive statements should be limited to contain only such information
as is necessary to mitigate undue prejudice created by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in comnection with extrajudicial statements about criminal
proceedings.

Rules of Prof. Conduct RULE 3.6, ID R RPC RULE 3.6
Current with amendments received through 06/01/17.
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The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining,
counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a
preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate
the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the
tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal,

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client
unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and
that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial
likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule;
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Rule 3.8. Special responsibilities of a prosecutor, ID R RPC Rule 3.8

(g) when a prosecutor knows of new, credible material evidence creating a reasonable likelihood that a convicted
defendant did not commit an offense of which the defendant was convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor's jurisdiction,

(A) promptly disclose that evidence to the defendant unless a court authorizes delay, and

(B) undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the
defendant was convicted of an offense that the defendant did not commit.

(h) when a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor's
jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the
conviction.

Credits
[Amended effective July 1. 2004; May 4, 2010.]

Editors' Notes

COMMENTARY

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries
with it specific obligations to see that the defendant is accorded procedural justice, that guilt is decided upon the basis of
sufficient evidence, and that special precautions are taken to prevent and to rectify the conviction of innocent persons. The
extent of mandated remedial action is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted
the ABA Standards of Criminal Justice Relating to the Prosecution Function, which are the product of prolonged and careful
deliberation by lawyers experienced in both criminal prosecution and defense. Competent representation of the sovereignty
may require a prosecutor to undertake some procedural and remedial measures as a matter of obligation. Applicable law may
require other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial
discretion could constitute a violation of Rule 8.4.

[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby lose a valuable opportunity to challenge
probable cause. Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other important
pretrial rights from unrepresented accused persons. Paragraph (c¢) does not apply, however, to an accused appearing pro
se with the approval of the tribunal. Nor does it forbid the lawful questioning of an uncharged suspect who has knowingly
waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order from the tribunal
if disclosure of information to the defense could result in substantial harm to an individual or to the public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to
those situations in which there is a genuine need to intrude into the client-lawyer relationship.
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[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of
prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can
create the additional problem of increasing public condemnation of the accused. Although the announcement of an indictment,
for example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments which
have no legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused.
Nothing in this Comment is intended to restrict the statements which a prosecutor may make which comply with Rule 3.6(b)
or3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding lawyers and
nonlawyers who work for or are associated with the lawyer's office. Paragraph (f) reminds the prosecutor of the importance
of these obligations in connection with the unique dangers of improper extrajudicial statements in a criminal case. In addition,
paragraph (f) requires a prosecutor to exercise reasonable care to prevent persons assisting or associated with the prosecutor
from making improper extrajudicial statements, even when such persons are not under the direct supervision of the prosecutor.
Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-enforcement
personnel and other relevant individuals.

[7] When a prosecutor knows of new, credible material evidence creating a reasonable likelihood that a person outside the
prosecutor's jurisdiction was convicted of a crime that the person did not commit, paragraph (g) requires prompt disclosure
to the court or other appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction occurred. If
the conviction was obtained in the prosecutor's jurisdiction, paragraph (g) requires the prosecutor to examine the evidence
and undertake further investigation to determine whether the defendant is in fact innocent or make reasonable efforts to
cause another appropriate authority to undertake the necessary investigation, and to promptly disclose the evidence to the
court and, absent court-authorized delay, to the defendant. Consistent with the objectives of Rules 4.2 and 4.3, disclosure
to a represented defendant must be made through the defendant's counsel, and, in the case of an unrepresented defendant,
would ordinarily be accompanied by a request to a court for the appointment of counsel to assist the defendant in taking
such legal measures as may be appropriate.

[8] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that the defendant was convicted
of an offense that the defendant did not commit, the prosecutor must seek to remedy the conviction. Necessary steps may
include disclosure of the evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent
defendant and, where appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit
the offense of which the defendant was convicted.

[9] A prosecutor's independent judgment, made in good faith, that the new evidence is not of such nature as to trigger the
obligations of sections (g) and (h), though subsequently determined to have been erroneous, does not constitute violation
of this Rule.

Rules of Prof. Conduct Rule 3.8, ID R RPC Rule 3.8
Current with amendments received through 06/01/17.
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