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In August 2016, the ABA House of Delegates adopted Model Rule 8.4(g), called the anti-discrimination
rule, after more than two years of discussions and revisions. This rule was designed to move the antidiscrimination provisions from the comments to the black letter rule. Currently, 25 jurisdictions already
have an anti-discrimination provision in their black letter rule. 1 The ABA advises that 11 states are
actively considering the rule, two states have adopted the rule (one with modifications), seven states
haven’t started considering the rule, and the status of the other states is unknown.
The Idaho State Bar Board of Commissioners asked the Professionalism and Ethics Section to vet the
new proposed rule. In December 2016, Bar Counsel Brad Andrews and Idaho State Bar President Dennis
Voorhees provided a CLE regarding the model rule at the regular meeting of the Section. The Section
formed a subcommittee to study the model rule and ultimately to develop and recommend a draft rule
for consideration by the Professionalism and Ethics Section. If approved by the Section, the
recommended rule will be considered by the Board of Commissioners.
The following people served on the sub-committee: Jodi Nafzger (Section Chair), Bob Aldridge (Section
Treasurer), Larry Hunter (Idaho Delegate to the ABA), Scott Gray (Diversity Section Liaison), Dennis
Voorhees (Bar President), Brad Andrews (Bar Counsel), Caralee Lambert (Assistant Bar Counsel), and
Section members Jeremiah Hudson, Catie Freeman, Mark Freeman, Steve Smith, Yvonne Dunbar, and
Greg LeDonne.
From January to May 2016, the subcommittee met five times to vet the model rule. The subcommittee
also gathered and considered input from other members of the Bar as well as other states and
professional organizations studying the rule. The subcommittee focused its efforts on the following
topics:
(1)
(2)
(3)
(4)

How to define and scale “conduct related to the practice of law”;
How to define harassment and discrimination with respect to applicable state and federal laws;
The scope of the harassment and discrimination provision of the rules; and
Whether and to what extent an attorney’s First Amendment rights may be impacted by the rule.

The subcommittee worked through several drafts. The final redlined version is attached. See also the
attached memorandum by Subcommittee Member Steve Smith opposing the draft rule.
The Section will review and vote on the subcommittee’s final draft at the June 6, 2017 section meeting
and present the draft to the Board of Commissioners. If the Board approves the rule, it will be
presented to the membership through the 2017 resolution process.
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[Current I.R.P.C. 8.4 in black, revisions in red]

RULE 8.4 MISCONDUCT
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official
or to achieve results by means that violate the Rules of Professional Conduct or
other law; or
(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law; or
(g) engage in discrimination or harassment, defined as follows:
(1)
in representing a client or operating or managing a law practice,
engage in conduct that the lawyer knows or reasonably should know
is unlawful discrimination on the basis of race, sex, religion, national
origin, ethnicity, disability, age, sexual orientation, gender identity,
marital status, or socioeconomic status. This subsection does not limit
the ability of a lawyer to accept, decline, or withdraw from a
representation as otherwise permitted in these Rules or preclude
advice or advocacy consistent with these Rules; and
(2)
in conduct related to the practice of law, engage in conduct that the
lawyer knows or reasonably should know is harassment. Harassment
is derogatory or demeaning verbal, written, or physical conduct
toward a person based upon race, sex, religion, national origin,
ethnicity, disability, age, sexual orientation, gender identity, marital
status, or socioeconomic status. To constitute a violation of this
subsection, the harassment must be severe or pervasive enough to
create an environment that is intimidating or hostile to a reasonable
person. This subsection does not limit the ability of a lawyer to accept,

decline, or withdraw from a representation as otherwise permitted in
these Rules or preclude advice or advocacy consistent with these
Rules.
Commentary
…
[3]
A lawyer who, in the course of representing a client, knowingly manifests by
words or conduct, bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation or socioeconomic status, violates paragraph (d) when
such actions are prejudicial to the administration of justice. Legitimate advocacy
respecting the foregoing factors does not violate paragraph (d). A trial judge's finding
that peremptory challenges were exercised on a discriminatory basis does not alone
establish a violation of this ruleDiscrimination and harassment by lawyers in violation of
paragraph (g) undermine confidence in the legal profession and the legal system.
Harassment includes sexual harassment such as unwelcome sexual advances, requests for
sexual favors, and other unwelcome verbal, written, or physical conduct of a sexual
nature. Factors to be considered to determine whether conduct rises to the level of
harassment under paragraph (g)(2) of this Rule include: the frequency of the harassing
conduct; its severity; whether it is threatening or humiliating, or a mere offensive
utterance; whether it is harmful to another person; or whether it unreasonably interferes
with conduct related to the practice of law. Petty slights, annoyances, and isolated
incidents, unless extremely serious, will not rise to the level of harassment under
paragraph (g)(2). The substantive law of antidiscrimination and anti-harassment statutes
and case law may guide application of paragraph (g).
[4]
Conduct related to the practice of law includes: representing clients; interacting
with witnesses, coworkers, court personnel, lawyers, and others while engaged in the
practice of law; operating or managing a law firm or law practice; and participating in bar
association, business, or social activities in connection with the practice of law.
[5]
A trial judge’s finding that peremptory challenges were exercised on a
discriminatory basis does not alone establish a violation of paragraph (g). A lawyer does
not violate paragraph (g) by limiting the scope or subject matter of the lawyer’s practice
in accordance with these Rules and other law. A lawyer may charge and collect
reasonable fees and expenses for a representation consistent with Rule 1.5(a). Lawyers
should be mindful of their professional obligations under Rule 6.1 to provide legal
services to those who are unable to pay, and their obligation under Rule 6.2 not to avoid
appointments from a tribunal except for good cause. A lawyer’s representation of a client
does not constitute an endorsement by the lawyer of the client’s views or activities. See
Rule 1.2(b).
[6]
A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a
good faith challenge to the validity, scope, meaning or application of the law apply to
challenges of legal regulation of the practice of law.

[57] Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such
as trustee, executor, administrator, guardian, agent and officer, director or manager of a
corporation or other organization.

