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It is professional misconduct for a lawyer to: 
(a)  violate or attempt to violate the Rules of Professional Conduct, knowingly 

assist or induce another to do so, or do so through the acts of another; 
(b)  commit a criminal act that reflects adversely on the lawyer's honesty, 

trustworthiness or fitness as a lawyer in other respects; 
(c)  engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation; 
(d)  engage in conduct that is prejudicial to the administration of justice; 
(e)  state or imply an ability to influence improperly a government agency or 

official or to achieve results by means that violate the Rules of 
Professional Conduct or other law; or 

(f)  knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conduct or other law. 

Old Rule 8.4 - Misconduct 



Old Rule 8.4 – Comment 3 

A lawyer who, in the course of representing a client, knowingly 
manifests by words or conduct, bias or prejudice based upon race, 
sex, religion, national origin, disability, age, sexual orientation or 
socioeconomic status, violates paragraph (d) when such actions 

are prejudicial to the administration of justice. Legitimate advocacy 
respecting the foregoing factors does not violate paragraph (d). A 
trial judge's finding that peremptory challenges were exercised on 
a discriminatory basis does not alone establish a violation of this 

rule. 



New Rule 8.4(g) 

“It is professional misconduct for a lawyer to:  
… 

(g) Engage in conduct that the lawyer knows or reasonably 
should know is harassment or discrimination on the basis of 
race, sex, religion, national origin, ethnicity, disability, age, 

sexual orientation, gender identity, marital status or 
socioeconomic status in conduct related to the practice of law.” 

 



New Rule 8.4 – Comment 4 

“Conduct related to the practice of law includes representing 
clients; interacting with witnesses, coworkers, court personnel, 

lawyers and others while engaged in the practice of 
law; operating or managing a law firm or law practice; and 

participating in bar association, business or social activities in 
connection with the practice of law.” 

 

Paragraph (g) does not prohibit conduct undertaken to promote diversity. 
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The American Bar Association represents about a third of the country’s 1.2 million
lawyers. But it is more than a trade association. It also has some governmental power,
which makes its latest foray into political correctness of more than passing interest.

States give the ABA power to accredit law schools, which must teach the association’s
Model Rules of Professional Conduct. The ABA also lobbies state courts to adopt these
rules, which become real law governing how and whether lawyers can practice.

At its San Francisco convention this month, the ABA adopted a rule regulating things
from lawyers’ speech to the access to their office restrooms. Even before state courts
adopt these changes, law schools must teach this rule and bar exams must test on it.

Known as 8.4(g), the rule provides that it is “professional misconduct” to engage in
discrimination based on “race, sex, religion, national origin, ethnicity, disability, age,
sexual orientation, gender identity, marital status or socioeconomic status in conduct
related to the practice of law.” The rule specifies that discrimination includes “verbal”
conduct that “manifests bias.”

If lawyers do not follow this rule, they risk discipline (e.g., disbarment, or suspension
from the practice of law). The ABA report explaining the rule quotes past ABA President
Paulette Brown, who says lawyers are “responsible for making our society better,” and
because of our “power,” we “are the standard by which all should aspire.”

In case of rule 8.4(g), the standard, for lawyers at least, apparently does not include the
First Amendment right to free speech. Consider the following form of “verbal” conduct
when one lawyer tells another, in connection with a case, “I abhor the idle rich. We
should raise capital gains taxes.” The lawyer has just violated the ABA rule by
manifesting bias based on socioeconomic status.

More likely consequences include a scenario where, e.g., a law firm does not hire a job
applicant who seeks a position as a messenger. If this firm designates restrooms by sex,
the applicant can always argue that the firm engaged in “gender identity”
discrimination. If the disappointed job seeker identifies with the opposite sex (or claims
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to), he creates leverage by claiming that he was not hired because the firm’s restrooms
demonstrated gender-identity bias.

Lawyers hauled before the discipline board will find that the proceedings, unlike courts,
are typically not open to the public, there’s no jury and the rules of evidence are relaxed.

If the disappointed applicant sues, the risk also includes civil liability, derived from
violating the new ABA rule. The law firm will face expensive discovery, a gauntlet of
motions, and possibly years of litigation, particularly if the applicant files a class action.

It is hardly the best use of scarce bar resources to discipline lawyers who may violate a
vague rule that prohibits some speech even if the speech relates to conduct that does not
violate state or federal law. Yet the new rule offers one possible advantage: It may
ameliorate underemployment among lawyers, since so many will be needed to meet the
demand the rule creates.

Mr. Rotunda is a professor at Chapman University’s Fowler School of Law.
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The Volokh Conspiracy | Opinion

Banning lawyers from
discriminating based on
‘socioeconomic status’ in
choosing partners,
employees or experts

By Eugene Volokh  August 10

As I mentioned in my lawyer speech code post, the American Bar Association has just adopted a new provision in its Model

Rules of Professional Conduct — an influential document that many states have adopted as binding on lawyers in their state.

This proposal would allow lawyers to be punished for a wide range of “discrimination and harassment”; I’ve criticized the

“harassment” ban, but here I want to focus on a different aspect of the rule, which I also discussed when the rule was first

proposed (emphasis added):

It is professional misconduct for a lawyer to . . . engage in conduct that the lawyer knows or reasonably

should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity,

disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related

to the practice of law. This Rule does not limit the ability of a lawyer to accept, decline, or withdraw from a

representation in accordance with Rule 1.16. . . .

Conduct related to the practice of law includes representing clients; interacting with witnesses, coworkers,

court personnel, lawyers and others while engaged in the practice of law; operating or managing a law firm

or law practice; and participating in bar association, business or social activities in connection with the

practice of law. Lawyers may engage in conduct undertaken to promote diversity and inclusion without

violating this rule by, for example, implementing initiatives aimed at recruiting, hiring, retaining and

advancing [diverse] employees or sponsoring diverse law student organizations.

A lawyer does not violate paragraph (g) by limiting the scope or subject matter of the lawyer’s practice or by

limiting the lawyer’s practice to members of underserved populations in accordance with these Rules and

other law. A lawyer may charge and collect reasonable fees and expenses for a representation. Lawyers also
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should be mindful of their professional obligations . . . to provide legal services to those who are unable to

pay, and their obligation . . . not to avoid appointments from a tribunal except for good cause. A lawyer’s

representation of a client does not constitute an endorsement by the lawyer of the client’s views or

activities.

So let’s see how this works as to “socioeconomic status.” That term isn’t defined in the proposed rule, but the one definition

I’ve seen — interpreting a similar ban on socioeconomic­status discrimination in the Sentencing Guidelines — is “an individual’s

status in society as determined by objective criteria such as education, income, and employment.” United States v. Lopez, 938

F.2d 1293, 1297 (D.C. Cir. 1991); see also United States v. Peltier, 505 F.3d 389, 393 & n.14 (5th Cir. 2007) (likewise treating

wealth as an element of socioeconomic status); United States v. Graham, 946 F.2d 19, 21 (4th Cir. 1991) (same).

All of the following, then, might well lead to discipline if the ABA adopts this rule as part of its influential Model Rules of

Professional Conduct, and then states adopt it in turn:

1. A law firm preferring more­educated employees — both as lawyers and as staffers — over
less­educated ones.

2. A law firm preferring employees who went to high­“status” institutions, such as Ivy League
schools.

3. A law firm contracting with expert witnesses and expert consultants who are especially well­
educated or have had especially prestigious employment.

4. A solo lawyer who, when considering whether to team up with another solo lawyer,
preferring a wealthier would­be partner over a poorer one. (The solo might, for instance,
want a partner who would have the resources to weather economic hard times and to help
the firm do the same.)

Back when the rule was limited to actions that were “prejudicial to the administration of justice” and didn’t cover ordinary

employment decisions, including socioeconomic status as one of the forbidden bases for discrimination may have made sense.

For instance, insulting a witness because of his poverty, where the poverty is not relevant to the case, might reasonably be

condemned. But now the rule is being broadened far beyond this. And though people pointed out the breadth of the rule when

the ABA was first considering it, the ABA did nothing to materially limit the scope of the rule — apparently, it does indeed want

to bar lawyers from discriminating based on socioeconomic status in choosing partners, employees and experts.

I think that, more broadly, there’s no reason for state bars or state courts to go beyond the existing state and federal anti­

discrimination categories when it comes to employment and similar matters. If state law bans, say, sexual orientation

discrimination in employment generally, that would normally apply to law firms as well as to other firms. But if a state

legislature chose not to ban sexual orientation, gender identity or marital status discrimination, I think that, too, should apply

 



equally to lawyers. State bars and state courts may reasonably impose special rules on behavior in court, behavior with respect

to witnesses, and the like; but I don’t think they should become employment regulators.

Yet even if state bars and courts do want to regulate employment discrimination, they should certainly not include

“socioeconomic status.” To my knowledge, no state anti­discrimination law prohibits such discrimination, and there is very

good reason not to prohibit it.

Eugene Volokh teaches free speech law, religious freedom law, church-state relations law, a First Amendment
Amicus Brief Clinic, and tort law, at UCLA School of Law, where he has also often taught copyright law, criminal
law, and a seminar on firearms regulation policy.  Follow @volokhc
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U.S. economy added 178,000 jobs in November;
unemployment rate dropped to 4.6 percent

The fall in the unemployment rate was driven partly by the creation of new
jobs and partly by people retiring and otherwise leaving the labor force.

‘And I voted for Trump! So there!’: Woman accuses
black Michaels employees of discrimination

"People need to know that this is real," said Jessie Grady, who recorded
video of the incident in Chicago. "They need to stand up and do something
about it, and say that this is not okay."

‘Learn your manners,’ a white man wrote to his
black neighbor. This was the response.

Richard Brookshire says his neighbor could have knocked on the door.
Instead, the letter, and the response, have gone viral.
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