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Baker Botts, LLP v. ASARCO, LLC:

Supreme Court to Decide
Whether § 330 Allows Compensation for Defense of Fee Applications
Brent R. Wilson1
“[I]n bankruptcy ‘almost everyone
loses something.’”2 The United States
Supreme Court will soon decide, in Baker
Botts, LLP v. ASARCO, LLC, whether
bankruptcy practitioners in the Ninth
Circuit, and elsewhere, will lose their ability
to be compensated for defense of their fee
applications. The United States Court of
Appeals for the Fifth Circuit decided below
that compensation for a successful defense
of a fee application is never allowed by §
330(a).3
The Fifth Circuit’s decision
deepened an already-existing circuit split,
siding with the Eleventh Circuit4 on one
side, and the Ninth Circuit5 on the other.
The Supreme Court should resolve the split
by June 2015.
The facts of the case that places this
important issue before the Justices are
remarkable.
ASARCO (“Debtor”), a
copper mining, smelting, and refining
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company, filed for chapter 11 in 2005.
Leading up to the filing, Debtor was in
serious financial trouble. It had major cash
flow issues, enormous environmental
liabilities, tax issues, and labor problems, to
name a few. Even in the face of such
financial dire straits, two years before the
filing, Debtor’s parent company directed
Debtor to transfer a controlling interest in a
corporation to the parent company.
After the case was filed, Baker Botts,
LLP, along with another firm, as counsel for
Debtor,
successfully
prosecuted
a
fraudulent transfer action against Debtor’s
parent company for the prepetition transfer
of Debtor’s interest in the corporation and
obtained a judgment for a staggering
amount valued between $7 and $10 billion.
The Fifth Circuit described the result as “the
largest fraudulent transfer judgment in
Chapter 11 history.”6 To paraphrase Forrest
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Gump, after that; paying debts was easy.7
The judgment compelled the parent
company to fund Debtor’s chapter 11 plan,
and Debtor emerged from chapter 11, after
52 months in bankruptcy, having paid its
creditors in full for all claims, totaling $3.56
billion.
Moreover, approximately $70
million was refunded to Debtor. Upon the
effective date of the plan, however, the
parent company regained control of the
reorganized ASARCO.
After the plan took effect, Baker Botts
filed a final fee application seeking
approval under § 330(a) of the $113 million
in “core” fees and $6 million in expenses
that the bankruptcy court had previously
awarded on an interim basis. The law firm
also sought a twenty percent enhancement
(approximately $22 million) to the fee
award for its exceptional performance.
Of course, obtaining a $7 to $10 billion
judgment against a party tends to create ill
will. The parent company, now in control
of reorganized ASARCO, objected
vociferously to the fee application. In
Baker Bott’s briefing to the Supreme Court
the firm described the parent company’s
tactics in disputing the fee application as a
“scorched-earth fee attack” that was
“tremendously costly to Baker Botts.”
Indeed, Baker Botts incurred over $5.2
million in fees to defend its “core” fees and
$2.8 million pursuing its enhancement
requests.
After a six-day trial, the bankruptcy court
issued an opinion that evaluated the law
firm’s fee applications under § 330 and
overruled the parent company’s objections
to all of Baker Bott’s “core” fees. The
bankruptcy court also determined the firm
should be given an enhancement of $4.1
7
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million based upon the fraudulent transfer
litigation success.
In addition, the
bankruptcy court found the firm was
entitled to recover $5 million for fees
incurred in litigating and defending the fee
application.
On appeal to the district court, the parent
company abandoned its objection to the
“core” fee award but it did challenge the
enhancement award and the fee award for
defending the fee application. The district
court affirmed.
Fifth Circuit Analysis: Adopting the
Eleventh Circuit Approach
The district court’s judgment was
then appealed to the Fifth Circuit. The
parent company challenged again both the
fee enhancement and the fee allowance for
defending the fee application. It did not
challenge the amount granted to Baker
Botts for the fees incurred in defending the
fee application. The only issue before the
Fifth Circuit, as to the fees incurred
defending the fee application, was whether
bankruptcy courts may ever award fees
under § 330(a) for successfully defending a
fee application. The Fifth Circuit reversed
the award to Baker Botts for successfully
defending its fee application. However, it
affirmed the enhancement amount in favor
of the firm.
The Fifth Circuit reasoned, in a section
of the opinion labelled “Fees for Defense of
Fees,” that even though the parent
company’s tactics were burdensome on
Baker Botts, § 330 “does not authorize
compensation for the costs counsel or
professionals bear to defend their fee
applications.”8 To reach this conclusion,
the Fifth Circuit began with the language of
§ 330: “Section 330(a)(3) instructs the court
shrimping boats in the area soon thereafter, and he noted, “after that,
shrimpin’ [sic] was easy!”).
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to consider ‘all relevant factors’ concerning
the professional services rendered,
‘including’ ‘whether their services were
necessary for the administration of, or
beneficial . . . toward the completion of the
case . . . ,’ and ‘whether the compensation is
reasonable’ based on charges by
comparable practitioners in non-bankruptcy
cases.
Section 330(a)(3)(C), (F).
Compensation is not allowed for services
that were not reasonably likely to benefit the
debtor’s estate or necessary to case
administration. Section 330(a)(4).”9 From
these sections of § 330, the Fifth Circuit
held: “Section 330 states twice, both in
positive and negative terms . . . that
professional services are compensable only
if they are likely to benefit a debtor’s estate
or are necessary to case administration . . . .
The primary beneficiary of a professional
fee application . . . is the professional.
While the debtor’s estate or its
administration must have benefitted from
the services rendered, the debtor’s estate,
and therefore normally the creditors, bear
the cost. This straightforward reading
strongly suggests that fees for defense of a
fee application are not compensable from
the debtor’s estate.”10 The Fifth Circuit
then sided with the Eleventh Circuit case of
Grant v. George Schumann Tire & Battery,
Co., 908 F.2d 874 (11th Cir. 1990) and
rejected the Ninth Circuit case of Smith v.
Edwards & Hale, Ltd. (In re Smith), 317
F.3d 918 (9th Cir. 2002).

reliance on the Eleventh Circuit case of
Grant, decided in 1990, because, it pointed
out, “Grant was decided under a materially
different prior version of § 330(a) and,
unlike here, [that case] involved meritorious
objections to core fees.” Baker Botts
argued instead that the correct approach was
adopted by the Ninth Circuit in In re Smith.
Ninth Circuit Analysis
As relevant to the fees issue, In re Smith
involved an individual debtor who had
retained counsel to represent him in his
chapter 11 case. The debtor’s plan was
unsuccessful and his case was converted to
chapter 7.
The law firm that had
represented the debtor in the chapter 11 case
filed a fee application that was opposed by
the debtor in the bankruptcy court. The law
firm obtained the bankruptcy court’s
approval of its fees but the debtor appealed
the bankruptcy court’s order to the district
court. The law firm successfully defended
its fees and was granted additional fees it
incurred in the process. The debtor then
appealed the grant of the additional fees for
defending the fee application to the district
court, which affirmed. The Ninth Circuit
also affirmed this decision after its review
of § 330.
The Ninth Circuit noted that § 330(a)
“does not mention compensation for other
services associated with the preparation of
fee applications, such as litigation in
defense of fee applications. Section 330(a)
does not, however, forbid compensation for
those services as long as they meet all the
requirements of the section.”11 In reaching
this conclusion, the Ninth Circuit cited past
precedent in the circuit that had held
“[f]ailure to grant fees for successfully
defending challenges to an authorized fee
application would dilute fee awards, in

In its briefing to the Supreme Court,
Baker Botts argued the Fifth Circuit
analysis above, “focused exclusively on
whether defending the fee application
directly benefits the estate” rather than also
considering the fact that § 330(a)(3)(C) also
allows for fees to be paid if they are
“necessary to [case] administration.” Baker
Botts also discounted the Fifth Circuit’s
9
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violation of section 330(a), and this would
reduce the effective compensation of
bankruptcy attorneys to levels below the
compensation available to attorneys
generally.”12 After reviewing other incircuit precedent, the Ninth Circuit stated
“to be compensated for the time and
expense spent litigating a fee application,
the fee applicant must demonstrate that the
services for which compensation is sought
satisfy the requirements of section
330(a)(4)(A) and that its case exemplifies a
‘set of circumstances’ where the time and
expense incurred by the litigation is
‘necessary’ within the meaning of section
330(a)(1).”13 In applying that rule, the
Ninth Circuit held that the law firm had met
its requirements and therefore affirmed the
district court’s affirmance of the bankruptcy
court’s order allowing the additional fees.
Conclusion
Will bankruptcy practitioners lose the
ability to seek fees in defense of their fees
and become the next victims to the Fifth
Circuit’s rule that “in bankruptcy almost
everyone loses something?” By June 2015,
we should have the Justices’ thoughts on
this important issue.
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MAY A STANDING CHAPTER 13 TRUSTEE COLLECT AND
KEEP HER 28 U.S.C. § 586(e)(2) PERCENTAGE FEE IN A CASE
DISMISSEDPRIOR TO CONFIRMATION OF THE PLAN?
Jeffrey P. Kaufman1

There once was this Chapter 13 debtor that had
a dispute with the Trustee regarding his
calculation of disposable monthly income.1
When the Court ruled against him, he opted to
dismiss his case instead of paying the higher plan
payment necessitated § 1325(b)(1)(B).2 During
the nine months his case was open, he paid into
the plan $3,195. However, when the Trustee
filed her Final Accounting, she only refunded to
the debtor, $2,947.39 and kept the remaining
$247.61 (7.75%) as her Trustee’s percentage fee.
She had not otherwise made any disbursements
during the pendency of the case; the refund was
the only one. Though the client opted not to
pursue the issue, he wondered whether the
Trustee was authorized to take her percentage
fee in a case dismissed before the plan was
confirmed.
To understand this issue, one must first
begin with the statutes that are in play. In
§ 586(e), Congress imposed upon the Attorney
General the duty to consult with the United
States Trustee (“UST”) and “fix” a maximum
annual compensation and a percentage fee for
standing trustees in Chapter 12 and 13 cases. §
586(e)(1)(A) & (B). The sub-section further
provides how the percentage fee is to be
collected: the standing trustee “shall collect such
percentage fee from all payments received by
such individual under plans in [the cases] for
1
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which such individual serves as standing
trustee.” § 586(e)(2) (emphasis added). Thus the
place where Congress establishes and delineates
the UST’s duties and compensation, Chapter 39
of Title 28 of the US Code, is the same place
where you will find the authority establishing a
Chapter 13 standing trustee’s right to her
percentage fee and the funds from which her
percentage fee shall be calculated.
However § 1326(a), which governs
payments and disbursements associated with
Chapter 13 cases, pertinently provides:
(1) Unless the court orders otherwise, the
debtor shall commence making payments not
later than 30 days after the date of the filing of
the plan or the order for relief, whichever is
earlier, in the amount—
(A) proposed by the plan to the trustee;
...
(2) A payment made under paragraph (1)(A)
shall be retained by the trustee until confirmation
or denial of confirmation. If a plan is confirmed,
the trustee shall distribute any such payment in
accordance with the plan as soon as is
practicable. If a plan is not confirmed, the trustee
shall return any such payments not previously
paid and not yet due and owing to creditors
pursuant to paragraph (3) to the debtor, after
deducting any unpaid claim allowed under
section 503(b).
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§ 1326(a) (emphasis added). Thus if the case is
dismissed prior to the confirmation of the plan,
then the trustee shall refund to the debtor the any
funds she has received and not yet disbursed, or
due and owed, to creditors pursuant to § 363,
after deducting any unpaid claims allowed under
§ 503(b).
Section 503(b) provides for the
allowance of administrative claims and allows as
an administrative expense, the actual, necessary,
costs and expenses of preserving the estate.3 It
also
provides
for
compensation
and
4
reimbursement under § 330(a). However, §
330(a) is subject to the limitations imposed by §
326, which provides that a “court may not allow
compensation for services or reimbursement of
expenses of the United States trustee or of a
standing trustee appointed under [§ 586(b).]” §
326(b).
Therefore a standing chapter 13
trustee’s percentage fee is not a claim allowed
under § 503(b).5 As such, unless the Trustee has
disbursed funds to creditors pursuant to § 363, or
paid other claims allowed under § 503(b), the
Trustee, according § 1326(a)(2), shall return the
debtor’s plan payments to the debtor without
deducting her percentage fee.
To reconcile the two statutes, § 586(e)(2)
provides the source from which the Chapter 13
trustee is to collect her percentage fees whereas
§ 1326(a) provides if and when said percentage
fee may be irrevocably taken. This is the
interpretation reached by two of the three courts
that have recently published decisions on this
precise issue.
Acevedo
The first case is In re Acevedo, 497 B.R.
112 (Bankr. D.N.M. 2013). Remarkably, this
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decision involved two cases, one from each of
the two bankruptcy judges, heard en banc. The
facts are straight forward and rather simple. The
debtors filed chapter 13 cases and began making
their payments to the Trustee in amounts
proposed by their plans; one couple paid a total
of $650 and the other couple paid $350 in total.
Id. at 114. Each case was dismissed prior to
confirmation of their respective plans. Id. at 115.
The debtors argued that pursuant to § 1326(a)(2)
they were entitled to a refund of all the funds
paid to the Trustee. Id. The Trustee, however,
argued “that § 586(e)(2) unambiguously requires
her to deduct the trustee’s percentage fee from
all payments she receives from the debtors,
whether or not a plan is confirmed, and to apply
the funds received for the fee to pay the
percentage fee.” Id. at 116. The UST then
argued that §1326(a)(2) required “the trustee to
return to the debtor only those payments made to
the trustee for distribution to creditors (less
payment of administrative expenses), but not to
require return of the trustee’s percentage fee in
unconfirmed cases.” Id.
The Court began its discussion by
interpreting § 1326(a). It held that under the
plain language of § 1326(a)(1), the ordinary and
natural meaning of the phrase “the amount
proposed by the plan to the trustee” is whatever
amount is paid to the Trustee under the plan,
including both the trustee’s percentage fee and
the amount to be distributed to creditors. Id. at
119.
That payments made under §
1326(a)(1)(A) necessarily include the amount
for the trustee’s fee. Id. It found support for this
conclusion in an unpublished decision from the
10th Circuit, In re BDT Farms, Inc., 21 F.3d 1019
(10th Cir. 1994), which addressed § 1326(a)'s
Chapter 12 parallel section, §1226(a).
costs and expenses of preserving the estate. See In re Barrera, 1999
Bankr. LEXIS 2115, 1999 WL 33486717 (Case No. 98-02092).
However to do so would require the Trustee to at a minimum to provide
notice and opportunity for the Debtor to object. Id at note 2.

The Court further found support in
§1326(b):
“Section 1326(b) requires the standing Chapter
13 trustee to pay the trustee's percentage fee
‘before or at the time of each payment to
creditors under the plan.’ But the trustee may
pay creditors only under a confirmed plan. [See
§ 1326(a)(2)]. Because the trustee will never
pay creditors if no plan is confirmed, and §
1326(b) provides for payment of trustee fees
before or the time the trustee pays creditors, it
follows that, if confirmation never happens, §
1326(b) does not contemplate payment of the
trustee's percentage fee.”6
The Court also noted that this
interpretation was consistent with the overall
purpose of § 1326. That when the section was
enacted in 1984, it seemed “very unlikely that
Congress intended to require that debtors to only
make partial payments, i.e. the payments for the
benefit of creditors and not trustee’s fees.” Id.
Lastly, the Court found its interpretation of
§1326(a)(1)(A) was consistent with the structure
of §1326 as a whole. That the proposed plan
payments paid to the Trustee under
§1326(a)(1)(A) include the trustee’s percentage
fees, “so the proposed amount matches what the
trustee is required to pay out under §1326(b) and
(c).”7
The Court then tackled § 586(e)(2) and
found that it could be construed at least three
different ways, each being plausible.8 And when
read in isolation, the “mandatory” construction
6
7

8

In re Acevedo, 497 B.R. at 120-21.
Id. at 122.

Such constructions were: Mandatory Construction (the subsection
obligates the trustee to collect fees from received payments, regardless
of confirmed plan); Collect and Hold Construction (the subsection
obligates the trustee to collect fees, yet hold them until confirmation,
then disbursed pursuant to §1326(a)(2) and 28 U.S.C. § 586(e)(2));
Responsibility and Source Construction (the subsection identifies the
trustee as the party responsibility for collecting her percentage fee, and

made sense and supported the Trustee’s position.
However, such a construction creates conflict
with §1326(a)(2) because it would require the
Trustee to collect and retain her percentage fee
in the face of §1326(a)(2)’s directive to the
Trustee that if a plan is not confirmed she shall
return to the debtor any payments she received
pursuant to §1326(a)(1)(A).9
To avoid this conflict, the Court adopted
the “collect and hold” construction, which it
believed provided the most harmonious reading
of the two statutes. Id. Under this approach, §
586(e)(2) “directs the trustee to collect and hold
the percentage fees pending plan confirmation,
while § 1326(a)(2) tells the trustee when and
how to disburse payments after confirmation or
denial of confirmation, including the trustee’s
percentage fee.” Id. It rejected the UST’s
argument that §586(e)(2) that the term “collect”
includes not only setting aside funds from
payments received under plans for the trustee’s
fees but also paying those funds to the Trustee or
the UST System Fund; such a construction
would run afoul of §§1326(a)(1)(A) and
1326(a)(2).10 Id.
The Court then compared § 1326 with its
chapter 12 counter-part, § 1226, which provides:
(a) Payments and funds received by the trustee
shall be retained by the trustee until confirmation
or denial of confirmation of a plan. If a plan is
confirmed, the trustee shall distribute any such
payment in accordance with the plan. If a plan
is not confirmed, the trustee shall return any such
payments to the debtor, after deducting—
identifies the plan payments as the sole source for collection, but does
not address when the should be collected or paid to the trustee.
9
Id.
10
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doesn’t address unconfirmed cases whatsoever.

(1) any unpaid claim allowed under section
503(b) of this title; and
(2) if a standing trustee is serving in the case,
the percentage fee fixed for such standing
trustee.
§ 1226(a). The Court noted that Congress
specifically addressed the issue by allowing the
standing Chapter 12 trustee to deduct her
percentage fee in unconfirmed cases.
When Congress enacted § 1226(a), it also
amended § 1326, leading the Court to conclude
that Congress could have easily inserted a
similar provision into § 1326(a). The fact that it
did not supports an inference that Congress
intended different treatment of trustee fees in
Chapter 12 and 13 cases.11
The Court stood by this inference and stated it
would be improper to read § 1226(a)(2) into
Chapter 13 or ignore the crucial difference
between the two sections. Id. at 124.
Though the Court acknowledged that its
interpretation of the two statutes is based on a
“somewhat unnatural reading of the first
sentence of § 586(e)(2). The only alternative is
a substantially less natural reading of §1326(a).”
Id. at 124. The Court thus concluded that the
more natural reading of the two statutes is to
construe § 586(e)(2) to identify the source from
which Chapter 13 trustee’s percentage fees are to
be paid, as well as to instruct the Trustee to
collect and hold the fees pending plan
confirmation, and construe § 1326(a) to dictate
the conditions and timing of the payment. Id.
Dickens
The second case is In re Dickens, 513
B.R. 906 (Bankr. E.D. Ark 2014). The facts in
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this case are not quite as simple as those in
Acevedo: the Dickens made eight plan payments
to the Trustee, totaling $21,900. Id. at 908. Of
that, $9,000 went to two secured creditors for
adequate protection payments and $477.26 to the
Trustee as her percentage fee.12 Id. Upon
dismissal of their case, the Trustee only returned
$11,770.55; she deducted $652.19 from the
remaining undisbursed funds she received as her
percentage fee.13 Id. Shortly after the Trustee
filed her final report, the debtors, relying on In
re Acevedo, moved to disgorge her of the
$652.19. Naturally the Trustee objected and the
UST joined in the Trustee’s objection. Id. at
909.
Similar to the UST’s argument in
Acevedo, the Trustee and UST in this case
argued that § 586(e)(2) is “unambiguous and
clearly authorizes standing trustees to be paid
their percentage fees in all their cases, regardless
of whether a plan has been confirmed.” Id. at
910. Relying on the first sentence of § 586(e)(2),
the UST argued “(1) ‘plans’ includes both
confirmed and unconfirmed plans; (2) ‘collect’
means to ‘obtain payment’; and (3) payment of
the percentage fee is irrevocable and cannot be
returned to the debtor.” Id. at 910-11. The Court
only took issue with the last part of the UST’s
argument and disagreed that to ‘collect’ a
percentage fee under § 586(e)(2) is to obtain an
irrevocable payment. Id. at 912.
Relying on Acevedo’s posit of multiple
ways to interpret the first sentence of §
586(e)(2), the Court found that the UST’s
definition of ‘collect’ was unsupported, at odds
with the standing trustee’s duty to pay into the
UST Program fund any fees that put her over her
§ 586(e)(2)(A) cap, and makes § 1226
superfluous as § 586(e)(2) pertains to standing
12
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$21,900 - $9,000 - $477.26 = $12,422.74 - $11,770.55 = $652.19.

Chapter 12 trustees as well. On this last point it
stated, “if the collection of the percentage fee
upon receipt is irrevocable under § 586(e)(2),
then § 1226(a)(2) would not need to specifically
provide for the retention of the fee in Chapter 12
cases when the plan was not confirmation.” Id.
at 912.
The Court noted that a plain a natural
reading of § 586(e)(2) leads to the basic
conclusion that a standing trustee is entitled to
collected a percentage fee from certain specified
amounts; but is silent with regards to whether
confirmation is a prerequisite, or the effects of a
dismissal prior to confirmation. Id. Due to this
silence, the Court concluded that § 586(e)(2) is
ambiguous on this point and thus needs to be
read in conjunction with § 1326(a), which
governs payments and disbursements associated
with Chapter 13 plans. Id.
As in Acevedo, the UST argued that
because payment of the percentage fee is
mandatory, and thus the debtor cannot ‘propose’
to pay something that is mandatory, the
percentage fee is not an amount ‘proposed by the
plan’ paid to the Trustee. The Court understood
the UST’s interpretation of ‘proposed by the
plan’ to “only [include] that portion of the
Debtors' payments to the standing trustee
allocated for ultimate distribution to creditors,
and does not include the fee portion.” Id. at 913.
Following the lead from the Court in In
re Acevedo, this Court also rejected the UST’s
argument based upon the ordinary and natural
meaning of “the amount proposed by the plan to
the trustee” phrase from § 1326(a)(1)(A). It
further reasoned that “while the percentage fee is
mandated by statute, the debtor ‘proposes’ the
exact amount of the monthly payment upon
filing her plan under § 1326(a)(1)(A). Id. at 913
14

The percentage fee the Trustee took in cases dismissed prior
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receipts.

(citing In re Acevedo, 497 B.R. at 120).
The UST additionally argued that public
policy favored its interpretation because 1) it
discourages debtors to file cases merely to obtain
the benefits of the automatic stay, and 2) much
of Chapter13 trustees’ work is ‘front-loaded’ and
done before a trustee will ever know if a plan is
confirmed. Not surprisingly, the Court rejected,
the former contention as unfounded “given the
cost debtors must first bear to file bankruptcy
and the current checks in place to prevent abuse
of the bankruptcy system.” Id. at 915 (referring
to §§ 362(d)(1) and 1307(c)). The Court also
dismissed the ‘front-loaded’ contention by
noting that the Trustee’s own administrator
testified that the total amount of trustee
percentage fees collected in 2012 cases that were
dismissed prior to confirmation was $19,500,
whereas the amount of fees collected on
confirmed plans during the Trustee’s last fiscal
year was $2,672,000; that the percentage fees
collected in cases that were dismissed prior to
confirmation was insignificant compared to the
total revenues.14 Id. at 916.
Nardello
The third recent decision to be published
on this issue is Nardello v. Balboa (In re
Nardello), 514 B.R. 105 (D.N.J. 2014), a
decision issued ten days after Dickens by the
district Court on appeal from the bankruptcy
Court. While this too involved a Chapter 13 case
that was dismissed prior to confirmation of the
plan, there are significant differences in both the
facts and the Court’s analysis of the issue.
In this case, the debtor filed a Chapter 13
plan in which he proposed to pay the Trustee
$360.80 for 60 months funded from his future
wages and the sale of his yacht, valued at

$225,000.15 Id. at 106. However, before the
plan was filed, the Supnicks filed a motion to sell
the North Wildwood property, real estate in
which both the Supnicks and the Debtor held a
joint interest. Id. The Supnicks had originally
proposed that the sale proceeds sit in escrow
pending order from the Court, but the Trustee
filed a limited objection requesting that she hold
the proceeds of the sale pending order from the
Court. Id. After the Trustee’s objection was
sustained, the real estate sale closed and the
Trustee received the $147,076.57 sale proceeds;
only to later disburse $18,375.00 to the real
estate agent, $64,350.78 to the Supnicks for their
one-half share of the net proceeds, and
$19,500.00 to the Supnicks for the debtor’s share
of the mortgage on the property. Id. at 106-07.
The Court then granted debtor’s motion
to dismiss after his plan was denied
confirmation. Id. at 107. His attorney then
requested and was granted $4,546.78 in fees and
costs. Id. Also, debtor’s counsel was ordered to
pay the Trustee $5,625.00, funds which
remained from the real estate sale, and the
Trustee was to pay such funds to the Supnick’s
attorney. Id. The Trustee then refunded to the
debtors a total of $25,308.94. Id. Her final
report stated $147,437.29 in total gross receipts,
$25,308.94 was refunded to debtor thus yielding
$122,128.35 as her net receipts. Id. The report
contained four line-items accounting for the
disposition of the $122,128.35:1) $4,546.78 for
debtor’s attorney fees; 2) $0.00 for Court costs;
3) $9,730.79 for Trustee’s expenses (which
represented the Trustee’s 6.6% percentage fee on
her total gross receipts); and 4) $107,850.7816 for
‘Other.’ Id.
The debtor objected to Trustee taking her
percentage fees and argued that § 1326(a) and
15

Shortly after his case was commenced, Wells Fargo, N.A. sought stay
relief so it could auction off and sell the yacht, in which it held a
security interest. The amount of lien is not disclosed in the decision.

(b) do not provide for a payment of the trustee’s
percentage fee when the case is dismissed prior
to confirmation. Id. The bankruptcy Court held
below that § 1326(a) was inapplicable “because
the funds on which the trustee’s percentage fee
was based were not payments proposed by the
plan.” Id. That only § 586(e) applied and noted
that Congress’s the use of the plural, “plans,”
indicated its intent for the section to apply to all
plans, not just confirmed plans. Id. Ultimately
the bankruptcy Court concluded that “the trustee
relied upon the Court orders to render service to
the estate and should not be penalized now for
performing those services which were
necessitated by the debtor’s actions and
consensual Court orders in anticipation of a
modified plan, which was to have been provided
by the debtor.” Id. at 108.
On appeal, the debtor argued that
because his plan only provided for two sources
of funding (future wages and yacht proceeds) the
North Wildwood proceeds could not have been
any payments under the plan for purposes of §
586(e)(2) and § 1326(b). Id. He emphasized that
the “amounts distributed to the Supnicks for their
share of the sale proceeds from the North
Wildwood property could not constitute a
payment received under the plan because they
were not Debtor's property nor part of Debtor's
earnings.”
The Trustee countered that she was
entitled to her percentage fee pursuant to §
586(e)(2) and that § 1326 did not prohibit
collection of such fee in an unconfirmed case.
The Trustee further contended that she was
allowed to collect her percentage fee on all
monies received in a Chapter 13 case, including
amounts disbursed to non-creditors.
The district Court thus focused on two
16

$107,850.78 (net proceeds) - $18,375.00 (RE agent) - $64,350.78
(Supnick’s share) - $19,500 (Supnick’s claim) - $5,625 (remaining sales
proceeds) = $0.00.

issues: 1) under § 586, what amount is used to
calculate the trustee’s percentage fee, and 2)
under §§ 586 and 1326, whether the Trustee may
collect a percentage fee in a Chapter 13 case
dismissed prior to confirmation.
With regards to the first issue, the Court
began its analysis with § 586 and recognized that
§ 586(e)(2) provided that the Chapter 13
standing trustee “shall collect such percentage
fee from all payments received by such
individual under plans in [Chapter 13 cases] for
which such individual serves as standing
trustee.” Id. at 110. In so noting, the Court
found that § 586 is ambiguous “because it does
not define ‘all payments received under plans.’ ”
Id. It noted that when read in conjunction with
§§ 1325 and 1326, “it is unclear whether
‘payments received’ is coextensive with
payments to creditors and whether it includes
amounts to cover the percentage fee.” Id.
Ultimately, however, the Court concluded that
“amounts received under plans refers to all
monies received by the trustee, including the
trustee’s percentage fee.” Id. at 111.
The Court further held that “the plain
language of § 586 directs the standing trustee to
collect a percentage fee based on ‘all payments
received’ by the trustee and this language makes
the percentage fee mandatory.” Id. To reach this
conclusion the stated:
Such an interpretation is consistent with
the 1986 amendments, which directed the
fee to be collected from ‘all payments
received by the trustee under plans’ as
opposed to ‘all payments under plans.’ To
give effect to this change, the Court must
conclude that ‘all payments received’ is
not synonymous with ‘all payments under
plans’ and includes payments received by
the standing trustee for the percentage fee.
Id. The Court concluded that § 586 “means what

it says: the standing trustee’s percentage fee is to
be calculated based on all payments received by
the trustee, including amounts intended to cover
the trustee’s percentage fee.” Id. at 113.
With regards to the second issue, the
Court noted that both § 586 and § 1326 are clear
enough when read independently - but that
ambiguity arises when read together. Id. The
ambiguities noted by this Court was that § 586
was silent as to whether the percentage fee is
mandatory in cases dismissed before
confirmation and though § 1326 required the
Trustee to return certain funds to the debtor after
dismissal before confirmation, it did not address
amounts for the percentage fee. Id.
In concluding that § 586 makes the
percentage fee mandatory on all payments
received, including cases dismissed before plan
confirmation, the Court noted the percentage fee
is clearly distinct from payments made to
creditors and § 1326(a)(2) is “silent as to
whether the trustee’s percentage fee shall be
returned when a plan is unconfirmed.” Id. And
because the percentage fee is separate and apart
from payments to creditors, § 1326(a)(2) does
not require that it be returned to the debtor. Id.
The Court rejected the debtor’s argument
that § 1326 controls the Trustee’s compensation
and that pursuant to § 1326(a)(2) the Trustee is
not entitled to her percentage fee in unconfirmed
cases. Id. at 115. The Court reasoned that §
1326 is simply inapplicable and that § 586
mandates payment of the percentage fee even in
cased dismissed before confirmation. Id. The
Court further found “the distinction between
creditors and non-creditors to be irrelevant for
purposes of § 586 because the statutory language
is directed to ‘all payments received’ without
regard to creditors or non-creditors. Id.
The Court reasoned that the Chapter 13
standing trustee percentage fee is best viewed as

a ‘user fee.” Id. at 114. “It is unlikely that
Congress added § 1326(a) to require payments
from Debtor prior to confirmation, but not to
allow compensation to the standing trustee for
services, particularly in circumstances, as here,
where the standing trustee was required to hold
certain funds.” Id. The Court held that “the
trustee relied upon the Court orders to render
service to the estate, and should not be penalized
now for performing those service which were
necessitated by the debtor's actions and
consensual Court orders in anticipation of a
modified plan, which was to have been provided
by the debtor.” Id. at 116. Thus the Court
permitted the Trustee to collect a percentage fee
on all payments received regardless of the
debtor’s particular interest in the relevant
property and regardless of whether a plan was
confirmed.
Discussion
The conclusions reached in Acevedo and
Dickens appear to be the more well-reasoned and
persuasive decisions. Though the issue can get
a little murky. Frankly, that is mainly due to the
trustees’ arguments that § 1326(a)(1)(A)’s
“payments [...] in amount- proposed by the plan
to the trustee” refers only to the trustee’s net
receipts, after the trustee siphons off her
percentage fee upon receipt of the payments.
Such a position would mean the payments
received by a Chapter 13 trustee under plans in
Chapter 13 cases, pursuant to § 586(e)(2), are
MORE than the amount debtor proposes in the
plan to pay the Trustee pursuant to §
1326(a)(1)(A). This approach to §§ 586 and
1326 was addressed at length by all three courts
and rejected by all three.
Yet the Nardello Court still sided with
the Trustee and allowed her to take a 6.6%
percentage on the entirety of funds she received,
even though the plan did not provide for her

receipt of any of such funds. That Court opined
that § 586(e)(2) is directed to ‘all payments
received’ by the Trustee, not payments to
creditors. However, such a statement ignores the
rest of the sentence: “all payments received by
[the trustee] under plans in [chapter 13 cases] for
which the trustee is the standing trustee.” §
586(e)(2) (emphasis added).
If the North
Wildwood sale proceeds were not received
under the plan (i.e., proposed by the debtor in the
plan to be paid to the trustee), then such proceeds
should not meet the definition of “all payments
received by the trustee under plans in Chapter
13.”
Adding to the frustration that the
Nardello decision begets is the district Court’s
finding of an ambiguity in § 1326(a)(2) because
it does not address amounts for the percentage
fee. Section 1326(a)(2) provides: “A payment
made under paragraph (1)(A) shall be retained
by the trustee until confirmation [...]. If a plan is
not confirmed, the trustee shall return any such
payments not previously paid and not yet due
and owing to creditors pursuant to paragraph (3)
to the debtor, after deducting [allowed § 503(b)
claims].” It is difficult to comprehend how this
creates an ambiguity. If the ‘amount proposed
by the plan to the trustee’ (§ 1326(a)(1)(A))
includes whatever ‘amount will be paid to the
trustee under the plan’ (§ 586(e)(2)) then §
1326(a)(2) has to apply to the percentage fee
held by the Trustee. It is very clear § 1326(a)(2)
specifies that any such payments includes ALL
payments the debtor made under §
1326(a)(1)(A) unless said amount have been
paid to a creditor under § 363 or for a claim
allowed under § 503(b).
It is clear that the Nardello Trustee acted
on her own accord when she sought to hold the
sale proceeds for the preservation of the estate.
And the Nardello Court did not want to penalize
her for her services to the estate. So without

regard to the benefit her services bestowed on
the estate, or her actual and necessary costs and
expenses she incurred when providing such
services, the Court allowed her to take her 6.6%
percentage fee, a windfall of $9,730.79. By
doing so, the Court failed to heed to § 326's
prohibition on allowing standing Chapter 13
trustees compensation under § 330(a). A proper
alternative would have been to offer the Trustee
an opportunity to seek allowance of an
administrative expense claim under §
503(b)(1)(A) for her actual, necessary costs and
expenses of preserving the estate.
But what does this all mean? Well in the
case referred to at the very beginning of this
article, the Trustee retained $247.61. Was she
entitled to do so? According to the Courts in
Acevedo or Dickens, not likely. Some might
think the resolution of this issue in favor of
debtors will provide some financial incentive for
a standing Chapter 13 trustee to reduce or ease
its opposition to confirmation. However, given
the numbers in cited in Dickens, it may really
only have a de minimis impact. If the funds
retained by the Trustee are relatively small, then
it may not likely be worth any client’s money to
fight the issue, unless it’s done pro bono. Or
maybe an attorney might be able to get some
help from the NACBA to fight this good fight.
Attorneys, however, should not fret.
Recall § 1326(a)(2) provides that the Trustee is
allowed to pay claims allowed under § 503(b).
Well, § 503(b)(2) provides for compensation and
reimbursement awarded under § 330(a). And §
330(a)(4)(B)
allows
for
reasonable
compensation to a debtor’s attorney. Thus,
according to § 507(a)(2), administrative
expenses allowed under § 503(b) (i.e., attorney
fees approved under § 330(a)(4)(B)) are priority
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Also, §1326(b) provides that claims allowed under §507(a)(2) shall
be paid before the trustee’s §586(e)(2) percentage fee.

second only to domestic support obligations.17
As such, an attorney seeking fees in a case
dismissed pre-confirmation might seek to have
his fees paid before the Trustee can take her
percentage fee, if the Trustee is allowed to take
her percentage fee in a dismissed case at all.

COMPENSATION OF DEBTOR’S COUNSEL IN CHAPTER 13
Randal J. French1
Chapter 13 cases are becoming more
challenging, and more time and litigation
intensive, to prosecute to a successful
conclusion. Chapter 13 allows debtor's counsel
to be paid through the chapter 13 plan for
services rendered. In this article, I will identify
the rules and code sections which address
compensation and provide copies of the Model
Retention Agreement and of two forms of
application and affidavit of attorney fees used
in the district. I want to thank Sarah Bratton, a
partner in Martelle, Bratton and Associates,
P.A., for providing a form for a fee application
that she uses, and which Chapter 13 Trustee
Kathleen McCallister has identified as one of
the better forms that she has seen.
Compensation of debtor's counsel in
chapter 13 is governed by 11 U.S.C. § 330(a)(
4)(B). It
states:
In a chapter 12 or chapter 13 case in
which the debtor is an individual, the
court
may
allow
reasonable
compensation to the debtor's attorney
for representing the interests of the
debtor in connection
with the
bankruptcy
case based on a
consideration
of the benefit and
necessity of such services to the debtor
and the other factors set forth in this
section.

(3) In determining the amount of reasonable
compensation
to be awarded to an
examiner, trustee under chapter 11, or
professional
person, the court shall
consider the nature, the extent, and the
value of such services, taking into account
all relevant factors, including -(A) the time spent on such services;
(B) the rates charged for such services;
(C) whether the services were necessary
to the administration of, or beneficial
at the time at which the service was
rendered toward the completion of, a
case under this title;
(D) whether the services were performed
within a reasonable amount of time
commensurate with the complexity,
importance,
and nature
of the
problem, issue, or task addressed;
(E) with respect to a professional person,
whether the person is board certified
or otherwise has demonstrated skill
and experience in the bankruptcy
field; and
(F) whether the compensation is reasonable
based on the customary compensation
charged by comparably
skilled
practitioners in cases other than cases
under this title.

The "other factors set forth in this
section" include the factors identified in sec.
330(a)(3):
1
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Section 330(a)(4)(A) also adds some
gloss:
Except as provided in subparagraph (B), the
court shall not allow compensation for(i)
(ii)

unnecessary duplication of services; or
services that were not –
(I)
reasonably likely to benefit the
debtor's estate; or
(II)
necessary to the administration
of the case.

Arguably, because subsection (B) is an
exception to (A), debtor's counsel in chapter
13 can be compensated for either unnecessary
duplication of services, or for services that
were not either reasonably likely to benefit the
debtor's
estate or not necessary to the
administration of the estate. The exception
might best be viewed in the context that
§330(a)(3) explicitly applies to chapter 11
cases, in which the debtor acts as the trustee
of the estate, has certain fiduciary duties to
the estate and likewise debtor's counsel has
duties to the estate which may override duties
owed to a chapter 11 debtor. In chapter 11,
services must benefit the estate and be
necessary to the administration of the estate. In
chapter 13, counsel may be compensated for
services that benefit the debtor, even if they do
not benefit the estate.
Section 330(a)(1) empowers the court
to award compensation. Section 330(a)(4)(B)
makes that section applicable to debtor's
counsel in chapter 13, who are not otherwise
among the persons identified as entitled to
compensation in section 330(a)(1).
The alternatives for compensation are
the Model Retention Agreement, a flat fee
arrangement, and on an hourly basis, using an

application for compensation and an affidavit of
attorney fees and costs incurred.
I. Model Retention Agreement
Bankruptcy Local Rule 2016.1 allows
counsel to use a "presumptive fee" established
by the bankruptcy court as a flat fee to be paid
without court review of the time expended in a
chapter13 case. By General Order no. 291, the
fixed fee is $3,500.00 for cases filed after
January 1, 2015. Counsel must enter into a
Model Retention Agreement ("MRA"), which is
found on the Court's website as Appendix II to
the Local Bankruptcy Rules. See MRA, ~ I(B),
II(B). Each of these paragraphs lists the
services that are typically rendered in a chapter
13, in a total of 21 subparagraphs,
and
concludes with the catch-all "provide any other
legal services necessary for the administration
of this case before the bankruptcy court."
Counsel using the MRA "is responsible for
representing the debtor on all matters arising in
the case, unless otherwise ordered by the court."
The MRA covers all services rendered
during the chapter 13, and all costs exclusive
of court filing fees. While the fee is
"presumptively reasonable," subsection (b)(1)
of that rule provides:
Inasmuch as such fee's reasonableness
is presumptive only, the court may, in its
discretion or upon request of the debtor, the
chapter 13 trustee, the U.S. Trustee, a creditor
or party in interest, conduct a hearing to
consider the reasonableness of such fee under
all the facts and circumstances of the case.
The court may, as a result of such hearing,
reduce or modify such fee.
If the Court does review and reduce the
presumptively reasonable fee, that usually
occurs within a short time after confirmation.

If counsel has not kept records of time actually
expended and services rendered in sufficient
detail, counsel may be unable to demonstrate
the r easonableness of the presumptive fee or
any fee. Nor can any person accurately forecast
litigation that may occur at any point up to the
conclusion of the chapter 13 case. If the Court
happens to guess wrong on the reasonableness
of the fee, counsel may be left to represent a
client for compensation well below a reasonable
fee, based upon time expended or any other
analysis.
Local Rule 2016.1(d) provides the
illusion of an escape hatch. It says:
In extraordinary circumstances, an
attorney
receiving
presumptive
compensation under this rule may seek
additional fees through an application for
allowance of additional compensation and,
if necessary, a motion to modify a
confirmed plan. Such an application shall
be set for a hearing upon notice to the
debtor(s), the chapter 13 trustee, the U.S.
Trustee, and all creditors and parties in
interest. Such an application shall be
accompanied by an affidavit justifying the
request and including an itemization of all
services rendered by the attorney, from the
initiation of representation of the debtor(s)
through the date of application, supporting
the total amount of compensation sought.
This affidavit shall be filed with the court
and served on the debtor(s), the chapter 13
trustee, and the U.S. Trustee.
In practice, the courts have interpreted
"extraordinary circumstances" to mean services
rendered during a chapter 13 bankruptcy that are
clearly not within the 21 subparagraphs of the
MRA, ¶ I(B) and II(B). In In re Kopel, slip
opinion issued October 13, 2005, in Case no. No.
05-00732, Judge Pappas allowed an additional
$1,500 beyond the presumptive fee in attorney

fees, for services the court characterized as
"'extraordinary' because they involved matters
beyond those that are normal and customary, and
are not of the kind that a debtor's attorney should
expect to provide in a typical Chapter 13 case.
[Footnote omitted.]"
Debtor's
counsel
"negotiat[ed] with creditors concerning the sale
of Debtors' businesses and associated assets, and
his efforts in Debtors' attempts to confirm a
Chapter 13 plan involving the sale of those
businesses to satisfy creditors' claims. [Footnote
omitted.]."
The current MRA, ¶ II(B) includes as
services that would be covered by the
presumptive fee, provide knowledgeable legal
representation of the debtor ... at any motion
hearing, plan confirmation hearing, and/or plan
modification hearing," ¶(3), and "prepare, file
and serve necessary motions to buy or sell
property and to incur debt." ¶ (10). The Court
did not address whether the MRA in effect at that
time included these requirements as part of the
services that were to be rendered, and if so, why
these services went beyond what was included in
the services covered by the presumptive fee.
A concern with using the MRA is that
a recalcitrant debtor or an aggressive trustee
may cause a significant increase in time to be
expended. The MRA requires representation
under any circumstances, until the conclusion
of the case, without regard to whether the fee
is, ultimately, reasonable in light of the actual
time and services rendered.
II.

Compensation Based upon Services
Rendered, Time Expended and Costs
Incurred

Bankruptcy Rule 2016(a) applies to an
application for compensation based upon time
expended, services rendered and costs incurred.
It provides in part "An entity seeking interim or
final
compensation
for
services,
or
reimbursement of necessary expenses, from the

estate shall file an application setting forth a
detailed statement of (1) the services rendered,
time expended and expenses incurred, and (2)
the amounts requested."
The services must be sufficiently
descriptive so that the Court need not speculate
as to what services Counsel provided and why
the services were necessary. E.g. Kopet, supra,
at p. 11. Lumping services together can also
draw scrutiny to an application. The Amended
Affidavit of Sarah B. Bratton with the attached
Description of Services demonstrates a format
that Ms. Bratton has used successfully to comply
with the requirements of disclosure. Using a
table for the Description of Services allows the
use the functions available in a word processing
software to automatically calculate the total
hours expended and amount charged for
services.
An applicant must give at least 21 days’
notice of an application for compensation. BR
2002(a). That notice must go to the debtor, the
trustee, all creditors and indenture trustees. Id
BR 2002 is applicable to "(6) a hearing on any
entity's
request
for compensation or
reimbursement of expenses ifthe request
exceeds $1,000; ... " The Rules allow negative
noticing for fee applications. Bankruptcy Local
Rule 2002.2(d).
Ms. Bratton includes in the plan a stated
amount for attorney fees. For instance, in one of
her plans, she provided:
Fees and costs to the Debtor(s)'
attorney in an amount to be proven
and allowed by the court but not to
exceed $5,000.00, payable in equal
monthly installments payable in
equal monthly installments over the
initial twelve (12) months of
distribution. This is in addition to the
fee retainer paid pre-petition
($1,815.00) and any sums allowed in
any previous order(s).

It appears that including an amount for fees and
costs in a plan that is served on all interested
parties satisfies the requirement of filing and
giving notice of an application for compensation,
and leaves only the need to file an affidavit of
fees and description of services. E.g. In re Gray,
Case no. 14-01112-JDP. Use of this approach
does require diligent and timely recordkeeping and the additional time of preparing
an application for compensation and attending
hearings on that application. It also encourages
scrutiny of the application by interested parties
and the court. However, it may also better insure
that counsel is compensated for the time and
effort actually expended in a case, and neither
overcompensated nor undercompensated for
services rendered.
Conclusion
Each of the approaches to compensation
has advantages and disadvantages. Once the
MRA is used, counsel may not withdraw from
that arrangement. Given the uncertainty inherent
in any chapter 13 case, careful consideration of
the potential difficulties in the case, before
entering into a fee agreement, is critical.

