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When it comes to finding the right office or industrial space,
your clients deserve unbiased, personalized representation.
The commercial real estate advisors at TRA will:

»  CONSULT with clients to understand their business goals

» UNCOVER available properties that meet space and amenities requirements

»  NEGOTIATE the most favorable lease or sale terms

» ENSURE the client's best interests are top priority

» WORK exclusively on the client's behalf, without fees!

REFER YOUR CLIENTS TODAY TO THE EXPERTS AT TRA!

BILL BECK P GREG GADDIS, CCIM, SIOR
Founding Principal =8 | Principal
47 years experience " &8 19years experience

(208) 841-3530 9 | (208)869-9294
beck@tenantrealtyadvisors.com . greg@tenantrealtyadvisors.com

950 W. Bannock Street, Suite 400, Boise, ID 83702 | TenantRealtyAdvisors.com
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This issue's cover photo represents the concept of "transparency,”
as discussed in the Featured Article on the impacts of the Corporate
Transparency Act. Written by Tori Osler and Jacqueline Walton, the
article discusses what the Corporate Transparency Actis, who it applies
to, how to comply, and what the immediate practical implications may
be in law firms. Photo credit: Abstract Surreal Landscape by Muxann
boraaHos via Adobe Stock.
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From the Editor

Current Real Property Buzz
Lindsey M. Welfley

ith the holiday season and first month of the year out of the way, we hope you're
Wsettling into a good groove! Thank you for picking up the February issue of The
Advocate. This issue is sponsored by the Real Property Law Section.

To start off the issue, Katelin Bartles discusses Idaho’s eviction process and the
delicate navigation that is required from attorneys representing landlords. Next, this
issue’s Featured Article is written by co-authors Tori Osler and Jacqueline Walton -
they provide a detailed overview of the Corporate Transparency Act and its various impacts
on lawyers and law firms.

Following this, Craig Adams writes about the recent changes in the ALTA stan-
dard form title insurance policies. And finally, John Jameson explores the priority dilemma
regarding mechanics’ liens.

We hope you find this issue helpful in your practice, or at the very least an inter-
esting look into what’s buzzing in the real property world right now. Stay warm out there!

Best,

Lindsey M. Welfley
Communications Director
Idaho State Bar & Idaho Law Foundation, Inc.
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Bar Actions

R. AARON MORRISS
(Disbarment)

On January 16, 2024, the Idaho Supreme
Court entered a Disciplinary Order disbar-
ring Meridian attorney R. Aaron Morriss
from the practice of law.

The Idaho Supreme Court found that
Mr. Morriss violated I.LR.P.C. 1.7(a)(2)
[Conflict of interest based on the lawyer’s
personal interests] and I.R.P.C. 8.4(d)
[Engaging in conduct that is prejudicial
to the administration of justice]. The
Idaho Supreme Court’s Disciplinary
Order followed a stipulated resolution of
an Idaho State Bar disciplinary proceed-
ing in which Mr. Morriss admitted that
he violated those Rules.

The formal charge case related to
Mr. Morriss’s conduct involving three

female clients. During his representation
of two of those clients in their custody
cases, and while continuing to provide
legal guidance to a former client in her
custody matter, Mr. Morriss texted unso-
licited and explicit pictures of himself to
the clients and made sexually suggestive
and inappropriate comments.

The Disciplinary Order revoked
Mr. Morriss’s license to practice law in
Idaho. A lawyer disbarred in Idaho is
prohibited from reapplying for admission
for at least five (5) years from the effective
date of the disbarment. If Mr. Morriss
does apply for admission after that five-
year period, he must comply with all
admission requirements, including tak-
ing and passing the bar examination, and
must overcome the rebuttable presump-
tion of “unfitness to practice law.”

Inquiries about this matter may be
directed to: Bar Counsel, Idaho State
Bar, P.O. Box 895, Boise, Idaho 83701,
(208) 334-4500.

PUBLIC REPRIMAND

The Idaho Judicial Council has
imposed a Public Reprimand on First
District Magistrate Judge Clark Allen
Peterson. This reprimand was imposed
with consent upon a finding regarding
Judge Peterson’s judgment in failing to
alter or eliminate his practice of changing
clothes in his chambers without properly
securing them, in violation of the Code of
Judicial Conduct.

How Can You Be Sure Your Wealth Will Be Left to Those You Choose?

Estate Planning: Accumulating, Preserving, and Passing Wealth

Accumulating wealth is only half the job of comprehensive financial planning. Managing, preserving, and ultimately distributing
that wealth is also important. Estate planning can help ensure your estate will pass to your heirs the way you want, when you want,
and in a tax-efficient manner, We can work with your attorney and CPA to help ensure your estate planning addresses your needs.

For more information please call or go to www.andersonwealthmanagementgroup.com.

Randy Anderson, JD, CFP®

Senior Vice President/Investments
andersonr@stifel.com | (208) 401-2036

Kevin Bates, CPA, MBA, CEPA

Financial Advisor
batesk@stifel.com | (208) 401-2033

Tracy Druzisky
Senior Registered Client Service Associate
druziskyt@stifel.com | (208) 401-2021

800 W. Main Street, Suite 1260
Boise, Idaho 83702

STIFEL ‘ Anderson Wealth Management Group

Stifel, Nicolaus & Company, Incorporated | Member SIPC & NYSE | www.stifel.com

Stifel does not provide legal or tax advice. You should consult with an estate planning attorney and tax professional to discuss your particular situation.
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SHAVER & SWANSON

IDAHO'S PREMIER INTELLECTUAL PROPERTY FIRM

+Patents +Copyrights
+Trademarks +Licensing
+Trade Secrets +Litigation

"All creation is a mine

and every man, a miner"

Abraham Lincoln

SHAVERSWANSON.COM

913 W. River Street, Ste. 420
P.O. Box 877, Boise, ID 83701
(208) 345-1122

Martelle Law Offices

Office: (208) 938-8500 | Cell: (208) 861-2444
www.martellelaw.com

Tax Problem Resolution
e Offers in Compromise Q’-
* Installment Plans ¢

* Tax Court Representation

* Innocent Spouse Relief
* Penalty Abatement

¢ Federal Court Litigation
* Levy Release

¢ Collections

¢ Penalty Abatement

Martin Martelle is highly experienced
in solving Client’s Tax issues, with over 25 years experience
dealing with the IRS and the Idaho State Tax Commission.

THOMAS
BANDUCCI

A DIFFERENT APPROACH TO SOLVING PROBLEMS

Tom Banduci brings his unique approach to mediation, which is built on more than three decades as a
plaintiff and defense trial attorney. He's served as national trial counsel to an ldaho public company. He's
represented the little guy and the big guy. Diverse experience makes a difference.

208.370.3325 | tbanducci@kmclaw.com | kirtonmcconkie.com




Letter to the Editor

Dear Editor,

I read the article “Breaking the Chains
of Stigma: Safeguarding Substance-Using
Parents and their Children in Civil Legal
Matters” with more than a little dismay
and trepidation.

The article repeatedly refers to “sub-
stances,” leaving it unclear as to whether
marijuana/THC usage is the primary
“substance” discussed or even one of
them. This is an important distinction
at the outset. I believe our judges do an
excellent job of examining the problems
before them and distinguishing between
so-called “hard drug” addiction and rec-
reational marijuana use.

More concerning is the article’s focus
on the victimhood of addicts, a focus which

is mis-directed. The article is about child
cases, and a child’s needs and safety are
paramount. The author claims that drug
use is “often misinterpreted and stigma-
tized by society at large.” No evidence, even
anecdotal, is provided to suggest our judges
are neglecting their duty to rule in the
best interest of the children before them
by stigmatizing addicts. The emphasis in
the criminal justice system on the use of
specialty courts, rehabilitation, and recov-
ery also undercuts the premise that drug
addicts are being punished/stigmatized in
society and/or in child welfare/custody cases.

The article implies that children might
not need protection from a custodial par-
ent using hard drugs such as methamphet-
amine, heroin, or cocaine. It resurrects
the lie uttered by many addicts that they

are just social or occasional users. In my
estimation it is nonsensical and even more
harmful to describe protecting children
from the scourge of addiction as “unwar-
ranted scrutiny and judgment.” This article
comes at a time when tens of thousands of
people are dying of overdoses, largely due
to the Fentanyl epidemic. Our judges and
lawyers are well aware of these problems, as
they witness the consequences of addiction.
Most of the time, our legal professionals are
compassionate towards parents and loving/
protective towards children.

Sincerely,
Neil Presley Cox
Clarkston, Washington

Dear Ms. Welfley,

I read with interest Judge Robert L.
Jackson’s article on “Civility in the
Profession: Is it Gone Forever” contained
in the November/December 2023 edition of
The Advocate. In his article, he discussed
the adoption by the Idaho Bench and Bar
of the “Standards of Civility in Professional
Conduct.” He appeared to have some ques-
tions about the adoption of the civility rules.
Other members of the Bench and Bar might
also wonder about the history of the rules.

I can attest to the history and reasons
for the adoption of the professional civil-
ity rules. I was admitted to the Idaho Bar
in 1982. By the time I became Chair of the
Bar’s Professionalism and Ethics Section
(“PRE”) I had grown tired of the lack of
civility in the legal profession. I proposed
to the PRE Committee, which included

Past-Chair Judge J. William Hart and Vice-
Chair Dick Fields and other great lawyers on
the committee, that we draft civility rules
for the bench and bar. With the commit-
tee’s unanimous support, I researched the
civility rules of several states and proposed
that we use those of the Western District of
Michigan as a template. Dick Fields and I
consulted with many judges and lawyers
about the rules. We made any revisions we
felt were necessary. Interestingly, not one
person with whom we consulted said that
civility rules were not needed.

In 2001, we submitted the rules to the
Bench and Bar for adoption. I have attached
my letter to the Bench and Bar stating
the reasons why civility rules should be
adopted in Idaho and asking for their sup-
port. New Chair Dick Fields and I then
attended several Bar Commission resolu-
tion roadshows concerning the adoption

of the rules. There was unanimous support
for the rules by the Bench and the Bar. (As
an aside, at one of the Commission meet-
ings I did get into an interesting discus-
sion with Judge Ron Wilper concerning
the meaning of the phrase, “First, let’s kill
all the lawyers.” (William Shakespeare’s
Henry VI)).

The Civility Standards were adopted
in 2001. I have attached the reasons why the
rules were adopted. Perhaps it is time, two
decades later, to re-examine whether addi-
tional attention to these rules is necessary.

Very truly yours,
Thomas B. Dominick
Boise, Idaho

Editor’s Note: The attachments mentioned
are available online in the Digital Edition of
this issue at isb.idaho.gov/AdvocateDigital.

New partnership status?
Job change? An office move?

Submit your announcement to the next issue's Around

the Bar column by emailing Iwelfley@isb.idaho.gov.
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Parsons Behle & Latimer is pleased to welcome attorneys Alexandra

Hodson and Jeffrey T. Jorgensen as associates in the firm’s Boise office.

Learn more about each of their practices at parsonsbehle.com/people.

Alexandra Hodson
Intellectual Property | Boise
ahodson@parsonsbehle.com

Alex is passionate about all forms of intellectual property from
trade secrets to patents. She especially enjoys helping her clients,
small and large, navigate the intricacies of intellectual property
prosecution, portfolio management, enforcement, and litigation.
She works closely with foreign counsel across the world to execute portfolio strategies that
drive and protect intellectual property value.

Jeffrey T. Jorgensen
Corporate | Boise
jjorgensen@parsonsbehle.com

Jeff is a member of Parsons Behle & Latimer’s corporate practice
team. His practice focuses primarily on the areas of business
formation and strategic planning, business transactions, real
estate transactions, and corporate governance and compliance.
His experience also includes providing legal representation on matters related to mergers
and acquisitions, non-profit governance and compliance, real estate and commercial
lending, and asset protection.

A Different LEGAL PERSPECTIVE  rarsons

BEHLE &

800 West Main Street, Suite 1300 | Boise, Idaho 83702 | 208.562.4900  -ATIMER

IDAHO « MONTANA  NEVADA ¢ UTAH » WYOMING » PARSONSBEHLE.COM




Commissioner’s Message

2024 Idaho State Bar Annual Meeting: Mark Your Calendars!

Kristin Bjorkman

Perhaps there are some of you, like me,
who have seen studies that suggest
having something to look forward to boosts
your mood and lowers your stress (sounds
pretty good). What if you were able to
double down and combine the happiness
brought on by anticipating an event with
spending time with others? Given that we
are social creatures by nature and tend to
function better when we are in a commu-
nity, spending time with people - just like
looking forward to an event — can make
us feel good. Sure, virtual communities
are increasingly popular, but they are no
replacement for face-to-face interactions
and the value that bringing people together
provides. In-person gatherings create a
sense of camaraderie, and such camarade-
rie is something my fellow commissioners
and I hear a lot about as we engage with
lawyers throughout the state. Over and over
again we hear about the special connection
Idaho lawyers have with one another and
how these wonderful connections enhance
the practice of law in Idaho.

Where am I going with all this? Well,
I want to let you know of a fantastic oppor-
tunity to not only look forward to an event
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and spend time with others but also to culti-
vate and maintain the community and con-
nection Idaho lawyers are so fond of. The
opportunity is the Idaho State Bar Annual
Meeting. I realize you might be thinking to
yourself that any event with the word “meet-
ing” in its title lacks the je ne sais quoi of din-
ing with your favorite author or historical
figure or a visit to any of the seven wonders
of the world, but even so, I encourage you
to embrace the excellent offerings of the
Idaho State Bar Annual Meeting.

The Idaho State Bar Annual Meeting
brings together presenters, colleagues,
and vendors whom you will have an
opportunity to meet, learn from, and
speak with. The conference features a key-
note address, an update from the Idaho
Supreme Court, continuing education pro-
gramming, and ideas to motivate you and
benefit your practice. Notables who have
presented at previous annual meetings
include Walter Echo-Hawk, Jeffrey Rosen,
James Goodnow, and Randy’L Teton. This
year’s agenda will provide nearly a dozen
continuing education programs to choose
from that allow attendees to earn upwards
of 10 continuing legal education credits. In
addition, more than a dozen exhibitors will
be on site to provide details about products
and services to enhance your practice.

Now that I have made my case that
the Annual Meeting should fall within
your “not to miss” category, let me pro-
vide the pertinent details. The meeting
will be in Boise from July 17-19, 2024.
The meeting commences with an eve-
ning reception where the achievements of
members of our legal community are rec-
ognized with the Distinguished Lawyer,
Distinguished Jurist, and Outstanding
Young Lawyer Awards.

Thursday kicks off a full day of pro-
gramming including the keynote speaker
and an update from the Idaho Supreme
Court. The day concludes with the
Milestone Celebration Reception, cel-
ebrating members of our bar who have
been admitted for 25, 40, 50, 60, and 65
plus years. If you have not attended this
reception before, make a point of it. You
are likely to hear stories that are inspir-
ing and sometimes humorous. And if you
fall within one of the recognized years of
practice you might just get to connect
with law school classmates you have not
seen for some time. Friday is the final
day of the annual meeting and concludes
mid-afternoon leaving you with plenty
of time to explore Boise, catch up with
friends, or travel home for a full weekend
of summer activities.




The venue for the annual meeting is
Jack’s Urban Meeting Place, fondly known
as JUMP, located where Front Street and
10" Street meet in Boise. If you have not
been to JUMP before, I am certain you
will find it to be one of Idaho’s most
unique meeting venues. JUMP describes
itself as “a place for everyone to discover
new possibilities and explore their poten-
tial. JUMP is an invitation to look at things
in new ways, including ourselves, and to try
things for the first time.”

JUMP’s central Boise location is only a
short distance from the airport and a brief
drive off the Interstate. Numerous hotel
and restaurant options are available within
walking distance. Also nearby is the Boise
Greenbelt, a lovely, shaded walk and bike-
way on the banks of the Boise River.

Please mark your calendar now
and keep an eye out for forthcoming
announcements from the Idaho State Bar.

Registration will open in early May. Don’t
worry if your schedule does not permit
attendance at all the offered events. The
continuing education programming
and the meals can be purchased a la
carte. Additionally, you can bundle the
continuing education programs. And if
you would like to contribute to the plan-
ning by proffering a CLE topic, sharing
a suggestion for a speaker, or participat-
ing as a sponsor, do not hesitate! Your
ideas and sponsorship are welcome and
encouraged.

If this event is beginning to sound like
a big expense, do not fret. Scholarships
are available allowing you to focus on
the substance of the meeting and not the
cost. Scholarships assist with the cost
of registration, event sponsored meals,
and include up to $100 per day. Please
reach out to the Idaho State Bar to learn
more about scholarship opportunities.

The annual meeting allows you to
develop, rekindle, and maintain relation-
ships with peers throughout the state. Do
not miss out. Take advantage of the oppor-
tunity to network with attendees, exchange
information, and build connections.

Kristin Bjorkman is a
principal with the Boise law
firm Bjorkman Dempsey
Foster PLLC. Her practice
is focused on transactional
matters including real estate,
business formation, contracts, and financing.
Kristin has lived in rural and urban parts of
the State in the following counties: 1L, 2L,
4C, K, and 1A. She is always grateful for a
recommendation to a good book or a new
camping spot.

+ Tim Zerillo « Dyke Huish

« Molly Parmer + Melissa Winberg

+ Jeff Goudeau « Paul Riggins

« Jenny Swinford  + Tan Thomson
DIVORCE - PROBATE + RELOCATION + ESTATE PLANNING « Dr. Gimel Rogers « Jacob Westerfield

READY TO
HELP YOU OR
YOUR CLIENTS

B &

208.368.0462

alejastacey.realestate@gmail.com

https://alejastacey.208life e.net

exp
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IDAHO ASSOCIATION

Annual Sun Valley Seminar
April 19-20, 2024

Speakers Include:

Contact IACDL Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

CRIMINAL DEFENSE LAWYERS

More Information:
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Communications Department Report

lnnlwlnlmdwnludundonl

Lindsey M. Welfley

Iam happy to report that our communi-
cations initiatives had a successful year
in 2023 and we are heading into 2024 with
this same consistency in mind. There are
two main projects this year that we would
like to call your attention to: the Desk Book
Phase Out and Communications Survey.

Desk Book Phase Out

At their February 2023 meeting, the
Idaho State Bar Board of Commissioners
approved a four-stage phase-out plan
for the Desk Book Directory. Phase One
began in Spring 2023 by introducing a new
“Rules-Only” book for new admittees.
Phase Two will be this Spring and will con-
sist of a switch to affirmative opt-in only to
receive the hard copy of the Directory.

All members who received a hard
copy of the Directory in 2023 will be sent
an email this month with the option to
opt-in. If you wish to receive a hard copy
of the 2024-2025 Desk Book Directory,
you must affirmatively opt-in.

The Rule Book, which is a truncated
version of the Directory including only
the relevant sets of rules, will be offered as
an alternative if you do not respond to the
opt-in email. If you have any questions
about this process, I would be happy to
answer your call at 208-334-4500.
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Communications Survey

In 2010, we sent a Communications
Survey to the membership with the inten-
tion of gaining insight into how our mem-
bers obtain their information from us. We
have not sent an updated version of this
survey since and plan to do so this year.

We are currently developing the
survey questions in conjunction with the
Board of Commissioners and plan to dis-
seminate this survey to the full member-
ship in 2024. It is imperative that we receive
a representative response to this survey for
us to adequately assess the quality of our
communications — please watch for that
email and be sure to respond! It will only
take a few minutes of your time and will be
incredibly helpful to us. We look forward to
hearing from you and learning how we can
improve our methods of communication.

2024 Award Nominations

It is time again to gather up nomina-
tions for the various awards presented by the
Idaho State Bar Board of Commissioners.
Each year, the Board of Commissioners
presents awards to members of the Bar who
demonstrate exemplary leadership, profes-
sionalism, and commitment to the legal
profession and to the public. Nominations
can be submitted at any time throughout
the year, but the current deadline for the
2024 awards is Friday, March 29",

The Distinguished Jurist, Distinguished
Lawyer, Outstanding Young Lawyer,
Service, and Section of the Year Awards are
presented at the Idaho State Bar Annual
Meeting each July. The Professionalism and
Denise O’Donnell Day Pro Bono Awards
are presented at the Resolution Meetings in
each recipient’s judicial district in the fall.

If someone comes to mind who you
would like to nominate for an award this
year, please fill out the submission form
online at isb.idaho.gov/Awards. All of the
award descriptions are listed on this web-
page as well.

Aside from the previously men-
tioned Communications Survey, we are
continually open to receiving feedback
on how we communicate with you. Your
input is always welcome.

Lindsey M. Welfley is the
Communications Director
of the Idaho State Bar, over-
seeing all communications-
related initiatives of both the
Bar and Foundation. She
graduatedfrom Grand Canyon University
with her undergraduate degree in history
in 2015 and has worked for the Bar ever
since. Lindsey currently serves on the
National Association of Bar Executives’
Communications Section Council. She lives
in Boise with her husband, their almost-
three-year-old daughter, and two pets.







Navigating the Idaho Eviction Process:
A Guide for Attorneys Representing Landlords

Katelin E. Bartles

he Idaho eviction process is a unique

and often confusing segment of
landlord-tenant law. Attorneys who
specialize in this field understand that
Idaho’s eviction statutes are poorly writ-
ten and terribly disorganized, often
making it difficult to navigate the pro-
cess correctly. This article provides the
framework for attorneys representing
landlords and outlines the different
types of eviction proceedings in Idaho.
With the help of this guide, your law
office should be well-equipped to repre-
sent landlord clients effectively.

Idaho’s eviction code comprises sev-
eral distinct categories, each with its own
set of unique rules and procedures. The
main types of evictions include those for
non-payment of rent, failure to vacate fol-
lowing non-renewal of a lease term, lease
violations, drug-related evictions, removal
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of manufactured homes from leased prop-
erty, and forcible detainer cases.

Eviction for Non-Payment of Rent

The most common form of evic-
tion is failure to pay rent. Non-payment
evictions arise when a tenant fails to meet
their financial obligations as stipulated
in their lease agreement. These evictions
can also be pursued if the non-payment
violates an oral agreement, albeit such sce-
narios are much more difficult to prove in
court. Idaho Code § 6-303(2) defines and
discusses when eviction for non-payment
is appropriate.

To initiate the eviction process,
landlords must first serve the tenant with
a three-day notice to pay or vacate. As
one might assume, the notice states that
the tenant has three days from the date of
the notice delivery to either pay the rent
owed or vacate the premises. Often judges
may refer to said notice as a “three-day

notice to quit,” a synonymous term that is
popular with some practitioners. Proper
delivery of the notice is crucial.

Idaho Code § 6-304, the first exam-
ple of a horrendously written statute,
provides guidance on how to effectuate
service. Ideally, the notice should be per-
sonally delivered to the tenant and can
be delivered by any adult, including the
landlord. If personal delivery is not pos-
sible, the landlord may choose to post
the notice on the property and provide
an additional copy via standard mail. In
my experience, it is best practice to advise
your landlord client to also send a copy
of the notice via text, as this is often the
most common form of communication
between landlords and tenants.

The three-day notice must include
information about the consequences of a
judgment being entered against the tenant.
Three-day notices must include language
stating that tenants will have 72 hours



to remove their belongings following a
judgment of eviction.! Commercial ten-
ants and tenants with more than five
acres of property are entitled to longer
removal times post-judgment.” Failure to
include this language requires re-service
to the tenant with proper notice, and as
such restarts the three-day period to
comply. This occurs even if an eviction
action has already been filed.

If the tenant fails to vacate or make
the required lease payment within the
three-day period, as the landlord’s attor-
ney you will need to file a complaint for
an expedited eviction and correspond-
ing summons. The complaint filed should
include all necessary information as
required by Idaho Code § 6-310. The sum-
mons issued is not a standard summons,
as landlords are entitled to a hearing
within twelve days of filing the complaint.
As such, the format of the summons may
vary depending on the judicial district
and courthouse. In Ada County, for
instance, the filing attorney should leave
a blank space for the expedited hearing’s
date and time, with the Court later fill-
ing in this information before returning

or if the tenant vacated within the
required three-day period. According
to Idaho Code § 6-310(2), the scheduled
hearing is the trial the landlord is entitled
to. However, in practice judges will often
reset the trial for a later but imminent
date. In my experience, the hearing is best
utilized as an opportunity to negotiate
payment or a move out date between the
parties. Some courts require the parties to
attend mandatory mediation during the
expedited hearing, a process that is highly
beneficial to both parties involved.

Eviction for Failure to Vacate
Following Non-Renewal of a
Lease Term

Non-renewal evictions occur when a
tenant remains in possession of a prop-
erty after receiving proper notice that
their lease term has ended. Idaho Code
§ 6-303(1) defines this type of eviction and
discusses when eviction for non-renewal
is appropriate.

The notice period for non-renewal
is generally contingent upon the terms
outlined in the written lease agreement.
Each lease agreement is different and may

Each lease agreement is different and may specify

different notice periods for non-renewal.

the conformed copy. In accordance with
Idaho Code § 6-310(2), the complaint and
summons must be served at least five days
before the hearing date.

Generally, the expedited hearing will
focus solely on whether payment was made,

specify different notice periods for non-
renewal. However, to comply with Idaho
Code § 55-307(3)(a), the notice period
must occur at least 30 days before the lease
term ends. Otherwise stated, notice of
non-renewal must be delivered to a tenant

at least 30 days before the lease term
ends, but individual leases may contract
for a notice period greater than 30 days.
Delivery of the notice should be in writing
and in accordance with the lease terms.?
In situations without a written lease
agreement, a tenancy at will, Idaho Code
§ 55-208(1) necessitates at least one
month’s notice of non-renewal. Abysmally
written Idaho Code strikes again when it
comes to delivery of the notice for a ten-
ancy at will. Idaho Code § 55-208(1) states
that service must be made, “in the manner
prescribed by the code of civil procedure.”

You may be shocked to hear that the
L.R.C.P. doesn’t specifically state how to
deliver such notices, and that there are
multiple rules governing service of papers.
In practice, judges in Ada, Canyon,
Owyhee, Gem, and Elmore Counties have
generally ruled that service is proper if
done in accordance with I.LR.C.P. 5(b),
which allows for personal delivery and
mailing among other things. In my prac-
tice, I typically advise clients to serve in
the same manner that a three-day notice
to pay or vacate is served.

If the tenant refuses to vacate the
property after the term expires and proper
notice has been served, the landlord will
need to initiate the standard eviction pro-
cess, which follows the typical lawsuit pro-
cedure. After serving the complaint and
standard summons, tenants have 21 days
to file an answer. If the tenant fails to
respond, you’ll need to file for default and
default judgment on behalf of your client.
In cases where the tenant does respond,
yowll want to move for summary judg-
ment. This approach is often effective if
the tenant does not have an ownership
interest in the property they are leasing.*

Eviction for Lease Violations

When a tenant violates a provision of
their lease agreement, landlords can pur-
sue a lease violation eviction. Idaho Code
§ 6-303(3) defines this type of eviction and
discusses when eviction for a lease viola-
tion is appropriate. In such cases, landlords
must serve the tenant with a three-day
notice as specified in Idaho Code 6-303(3),
which requires the same type of service
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called for in notices for failure to pay rent
as previously discussed. If the tenant fails
to rectify the violation within the stipulated
three-day period, and your client would like
to proceed with eviction for the violation,
you'll need to follow the standard eviction
process as is detailed in the non-renewal
section of this article. Keep in mind that
the lease agreement may specify a differ-
ent process or remedy for lease violations.
As such it is important to compare Idaho
Code § 6-303(3) and the lease agreement to
ensure the proper process is being followed.
I encourage landlords to work with tenants
on lease violation issues rather than jump
to an eviction. Open communication is
more cost effective for landlords and
keeps Idaho families housed.

Eviction for Drug-Related Offenses

A less common eviction available
to landlords occurs when their tenants
commit drug-related offenses on the
leased property. Idaho Code § 6-303(5)
defines this type of eviction and discusses
when eviction for a drug-related offense
is appropriate. The expedited eviction
process, as described in the non-pay-
ment section, is available for landlords
whose tenants are engaged in the unlaw-
ful delivery, production, or use of a con-
trolled substance on the leased property.®
The delivery, production, or use must
occur on the leased property, not else-
where. Unfortunately, Idaho law does
not provide judges a standard of proof
on which to determine if a drug-related
violation occurred. As such, the standard
may vary depending on the courtroom
and evidence provided by the landlord.

Eviction of a Manufactured Home
fromaleased Lot

Evicting a tenant who owns a manu-
factured home located on rented lot involves
adhering to the Idaho Manufactured Home
Residency Act, found in Idaho Code § 55-2001
et seq. Although, when a tenant rents both
the manufactured home and the lot it
occupies, the eviction process aligns with
non-payment, non-renewal, lease violation,
or drug violation procedures, as applicable.
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The eviction/removal of a manufac-
tured home requires a 90-day notice,
served in accordance with Idaho Code
§ 55-2020. Such code section mandates
personal delivery or certified mailing with
a return receipt. It’s essential to note that
the Idaho Manufactured Home Residency
Actisn’t applicable to recreational vehicles
or travel trailers, so before initiating the
eviction process, you'll need to carefully
research whether the act applies.®

and obtain a signed writ of restitution. As
the attorney, you'll need to deliver the signed
writ to the county sheriff, who may execute
it no earlier than three days after judgment
was entered.® Though not required by stat-
ute, most sheriff’s departments will provide
tenants with 24-hour notice before removal.
Remember, if the tenant is a commercial
tenant or renting a property greater than
five acres, they are entitled to extended
time to vacate post judgment.’

Successfully navigating the Idaho eviction

process requires not only legal expertise, but

a strategic and compassionate approach.

Forcible Detainer Evictions

Forcible detainer, sometimes referred
to as “squatting,” occurs when an indi-
vidual unlawfully enters a property and
refuses to vacate in violation of Idaho Code
§ 6-302. In other words, the person never
had permission to occupy the property in
the first place. In such situations, landlords
should immediately file a forcible detainer
complaint and summons against the unau-
thorized occupant. A hearing will then be
scheduled within 72 hours of filing (exclud-
ing weekends and holidays), in accordance
with Idaho Code 6-310(4).

What Happens if a Tenant Fails
to Vacate Following an Eviction
Judgment?

Following a judgment of eviction,
tenants have 72 hours to vacate the prop-
erty.’ If a tenant chooses not to leave after
judgment is entered, you’ll need to file for

Can Landlords Collect Unpaid
Rent and Court Costs viaan
Eviction Judgment?

The short answer is no, not on the
eviction judgment alone. The standard
eviction judgment for non-payment
should list the amount of money owed
to the landlord because of failure to pay
rent and associated court costs. As such,
non-payment eviction judgments do
legally require the tenant make a payment
to the landlord. However, the judgment
itself lacks the authority to garnish wages,
access a bank account, or employ other
debt collection methods. To secure an
enforceable money judgment, the landlord
must initiate a separate legal proceeding.

Best Practices for Attorneys
Handling Evictions for Landlords

Successfully navigating the Idaho
eviction process requires not only legal



expertise, but a strategic and compas-
sionate approach. In this regard, attor-
neys should prioritize a few key practices
for optimal results. First and foremost,
effective communication with tenants is
crucial. This can often lead to resolutions
that benefit both parties. Mediation can
play a significant role, serving as a valu-
able tool for dispute resolution.

Additionally, it’s important to con-
sider the time frame for move-outs.
Encouraging landlords to provide ten-
ants with sufficient time to vacate the
property, ideally at least two weeks, can
be a pragmatic approach. This not only
reduces legal costs, but minimizes costs
related to property clean-up and clearing.
As attorneys we need to be reasonable,
moving out of one’s house doesn’t happen
in a day. It’s important to recognize, and
communicate as such to landlord clients,
that tenants need time to get their mov-
ing and future housing situated.

Lastly, collaboration with local hous-
ing organizations can be an essential part

of the eviction process. Attorneys
should strongly consider working with
local housing groups, such as Jesse
Tree' in the Treasure Valley, who offer
temporary rental assistance in cases of
non-payment evictions. Such collabora-
tions can aid in achieving favorable out-
comes for both landlords and tenants,
ensuring a more cost effective, balanced,
and fair eviction process.

Conclusion

Navigating the Idaho eviction pro-
cess is a multifaceted task that demands
a thorough understanding of the specific
type of eviction being pursued. Attorneys
practicing in this area of law should be
well-versed in Idaho’s statutes and proce-
dures to effectively represent their clients.
By following the guidelines and best prac-
tices outlined in this article, attorneys for
landlords can more confidently navigate
the eviction process and help their clients
achieve their desired outcomes.

Katelin E. Bartles is a
solo practitioner based
in the Treasure Valley. A
graduate of the University
of Idaho College of Law,
Katelin has been handling
evictions since 2020. In addition to prac-
ticing law, Katelin enjoys skiing, golfing,
and brunching.

Endnotes
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2.1d.
3.1.C.§55-307(3).

4. Tenants donothave anownershipinterestin the prop-
erty there are leasingunder a standard lease. However, if
the lease includes additional terms, such as rent to own
language, it's possible the tenant may have an ownership
interestin the property.

5.1.C.§ 6-303(5).
6.1.C.§55-2004.
7.1.C.§6-316(2).
8.1d.

9.1.C.§6-316(2).

10. https://www.jessetreeidaho.org.
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Parsons Behle & Latimer Opens Wyoming Office
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The Corporate Transparency Act:
An Overview and Its Impact on
Lawyers and Law Firms

Tori J. Osler
Jacqueline N. Walton

t’shere... The Corporate Transparency

Act (“the CTA”) is now in effect and
its implementation will impact law firms,
attorneys, and their personnel who are fil-
ing and registering entities on behalf of cli-
ents in the United States. Starting January 1,
2024, the CTA will require many compa-
nies formed or registered to do business

in the U.S. to report the identities of their
beneficial owners and company appli-
cants to the U.S. Department of Treasury’s
Financial Crimes and Enforcement
Network (“FinCEN”). In this article, we will
examine what the CTA is, who it applies to,
how you can help your clients comply with
the same, and some of the immediate prac-
tical implications attorneys and law firms
should be aware of.
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The CTA: What Is It and How Did
We Get Here?!

The CTA is intended to combat a
lack of transparency that may facilitate
money laundering, corruption, fraud,
terrorism financing, tax fraud, traffick-
ing, and other illicit activities.” The goal
of the CTA is to prevent bad actors from
utilizing complex corporate structures
and shell companies to hide their iden-
tities and move money through the U.S.
financial system.?

Although the CTA and its require-
ments will likely surprise a number of our
clients, it has been a long time in the
making. In 1990, the U.S. joined other
countries in forming the Financial Action

Task Force (“FATF”), which addresses
money laundering and terrorist financing
by creating international standards of prac-
tice.* Although the U.S. has been an active
member of FATF since its inception, we have
not kept pace with other countries in imple-
menting the FATF’s recommendations.®

The enactment of the CTA and its
related regulations - 31 CFR § 1010.100,
et seq. (“Regulations”) - are the culmi-
nation of a multi-year effort to bring the
U.S. into compliance with the FATF rec-
ommendations and into alignment with
other major Western powers.® The CTA
was enacted as a part of the National
Defense Authorization Act for Fiscal Year
2021 (“NDAA”).” While President Trump
initially vetoed the NDAA, Congress
overrode the veto on January 1, 2021.*

The U.S. Department of Treasury
(“Treasury”) issued the final Regulations
on reporting requirements under the
CTA on September 30, 2022.° Thereafter,
on December 16, 2022, Treasury issued a
notice of proposed rulemaking regard-
ing access to and disclosure of beneficial
ownership information.'

The Details: Who It Applies to and
How to Comply

While the principles and concepts
behind the CTA are relatively straight for-
ward, the implementation can be complex.

Under the CTA, only those compa-
nies which meet the criteria for a “report-
ing company” must disclose the identity of
their “beneficial owners.”" A “reporting
company” under the CTA is any corpora-
tion, limited liability company, or “other
similar entity” which is formed through
filing with a secretary of state (or similar)
for domestic entities or through filing in
accordance with applicable foreign law
and then registering to do business in the
U.S. through filing as a foreign entity in
accordance with state law.'?

While no definition of “other similar
entities” currently exists under the CTA
or Regulations, FinCEN has indicated that
the requirement of “filing” with a sec-
retary of state or foreign government is
determinative — indicating that the phrase
is intended to be interpreted broadly.

Accordingly, limited, limited liabil-
ity, and limited liability limited partner-
ships will probably qualify as “reporting
companies;” whereas sole proprietorships,
general partnerships, and some common
law trusts may not qualify where no filing
requirement for these entity types exists.”®
Additionally, there are several types of
entities that are exempted from the defi-
nition, the more critical of which include:

*  Publicly traded companies,

*  Political organizations,

*  Banks and bank-type entities,

¢ Certain tax-exempt entities,

*  Registered investment entities,

*  Certain public accounting firms,
but not law firms, and

*  “Large operating companies.”

While the “large operating company”
exception will not apply when such an
entity is first formed, it may apply once
the entity meets all three of the following
requirements: (i) more than 20 employees
in the U.S.;" (ii) physical operating pres-
ence in the U.S; and (iii) previous year’s
federal tax filing showing at least $5 mil-
lion in gross receipts or sales from U.S.
sources. This requirement can be met by
receipts from subsidiaries or other entities
through which the company operates.”®

Once a determination is made that an
entity is in fact a non-exempt “reporting
company,” then the determination must
be made as to which owners constitute
“beneficial owners” for whom filings with
FinCEN are required. Under the CTA, a
“beneficial owner” of a reporting company
is defined as an individual who — directly or
indirectly - through any contract, arrange-
ment, understanding, relationship, or
otherwise either:

e Exercises “substantial control”
over the entity; or

* Owns or controls not less than
25% of the “ownership interests”
of the entity.

“Substantial control” is defined under
the Regulations as an individual who:

(i) serves as a senior officer, (ii) has the
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authority over the appointment or removal
of any senior officer or a majority of the
board of directors; (iii) directs, determines,
or has substantial influence over important
decisions made by the reporting company,
or (iv) has any “other form of substantial
control” over the reporting company.'®

With the catchall of “any other form
of substantial control,” direct or indirect
control, no matter how labeled, will con-
stitute “substantial control” for purposes
of the filing requirements.”” Senior officers
will likely always be deemed to have sub-
stantial control and include positions such
as president, chief financial officer, gen-
eral counsel,” chief executive officer, chief
operations officer, and any other “officer”
who perform similar functions."”

Owning not less than 25% of the
“ownership interests” in the company is
the other standard for being considered a
“beneficial owner.” As one can imagine,
the definition of “ownership interests” is
complex, but is generally defined under
31 C.E.R. §1010.380(d)(2) as including any
equity, stock, or similar instrument,
interest in a joint venture, any capital or
profit interest in an entity, any instru-
ment convertible (with or without con-
sideration into any share) or any warrant
or right to purchase, sell or subscribe to
a share or interest in a joint venture or
an entity, a put, call, straddle, or other
option or privilege, or any other instru-
ment, contract, arrangement, understand-
ing, relationship, or mechanism used to
establish ownership.

Notwithstanding all of the foregoing,
the CTA and the Regulations both recog-
nize certain exceptions to the definition of
“beneficial owner” which include: a minor
child, an individual acting as a nomi-
nee, intermediary, custodian, or agent on
behalf of another individual, an employee
of a reporting company (provided such
person is not a senior officer), an individ-
ual whose only interest is a future inter-
est through a right of inheritance, and a
creditor of a reporting company.*

Company Applicants. Every reporting
company created after January 1, 2024 is
required to have a “Company Applicant,”
which is defined as any individual who:
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(a) with respect to a domestic reporting
company, directly files the document that
creates the domestic reporting company;
(b) with respect to a foreign reporting
company, directly files a document that
first registers the foreign reporting com-
pany; and (c) whether for a domestic or a
foreign reporting company, the individual
who is primarily responsible for directing
or controlling such filing if more than one
individual is involved in the filing of the
document.” Therefore, under the forgoing
description, a legal assistant and the attor-
ney who directs such legal assistant to file
or register an Idaho limited liability com-
pany qualifies as a Company Applicant.
Reporting to FinCEN. All non-exempt
entities filed on or after January 1, 2024,
will need to register within 90 days of
formation with FinCEN.? All entities
filed before January 1, 2024, must file
within FinCEN before January 1, 2025.%
Reporting is technically the responsibility
of the reporting company, but clients will
likely rely on their counsel for help with
compliance.* The first report to FinCEN
for an entity must identify each beneficial
owner and each Company Applicant by
full legal name, birth date, residential or
business address, and an identifier number
from an “acceptable identification docu-
ment” (or a FinCEN Identifier Number).?
Penalties. Penalties for non-compliance
are both civil and criminal. Willful vio-
lations, providing false information,
or failure to file complete and accurate
reports, can result in imprisonment up to
two years and/or a $500 per day fine, up to
$10,000. Unauthorized disclosure or unau-
thorized use of sensitive beneficial owner
information can result in $500 per day
penalties up to $250,000 and/or five years’
imprisonment - and if part of a larger
pattern, penalties up to $500,000 - and
10-years’ imprisonment are included.*

The Immediate Practical
Implications on Law Firms

The CTA represents one of the most
significant changes to the laws regulating
small businesses in recent times. The new
law will impact millions of companies
across the U.S. As of the time of drafting

this article (before January 1, 2024),
the full spectrum of practical implica-
tions and impacts of the CTA on lawyers
remains largely unknown.” However,
lawyers from solo practitioners to the larg-
est international firms will be expected
by clients to create entities, bring existing
entities into compliance, and advise and
assist clients with their CTA filings and
updating requirements. These implica-
tions will impact lawyers beyond the cor-
porate practice. As such, lawyers and law
firms in all practices will need to know
and consider the requirements of the CTA
and its implications.

From a practical standpoint: lawyers
should be thinking about meeting these
ongoing compliance obligations; including
whether requirements should be placed on
clients and underlying beneficial owners
to provide all required information to the
firm registering entities on a client’s behalf
and what to do when individual owners
refuse to comply. Other items for consider-
ation include client intake questions, eth-
ics and conflict searches, and modifying
standard engagement letters to delineate
the scope of attorney’s duties with respect
to advising on the CTA, forming entities,
assisting with FinCEN filings, evaluating
issues with existing entities, and assessing
whether updates to filings will be required
due to income levels of the entity, number
of employees, or change in ownership per-
centages and control.

Lawyers should also consider includ-
ing clauses in operating agreements,
shareholder agreements, joint venture
agreements, and other corporate gover-
nance documents to ensure compliance
with the CTA and to include remedies
for non-compliance of the same. Finally,
consideration should be paid to whether
leases, loan documents, trust documents,
estate planning documents, and other
agreements should also include certain
provisions to ensure compliance with
CTA. Likewise, law firms should also
consider limiting the number of person-
nel and staff filing formation documents
with state agencies so that the number of
Company Applicants within the law firm
are limited and experienced.



Tori]. Osler is an associate
at Holland ¢ Hart LLP.
She counsels clients in
commercial real estate
development, real estate
finance, and multifamily
and affordable housing projects. Tori is
a member of the firm’s CTA Committee
which will serve as resource for others within
Holland & Hart LLP for the creation of new
entities after January 1, 2024.

Jacqueline N. Walton is
a real estate partner with
Holland & Hart LLP. She
focuses her practice on
commercial real estate
on acquisitions and sales,
development, leasing, financing, and zoning
and land use.
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Changes In The 2021 ALTA Standard Form Title Insurance Policies

S. Craig Adams

n July 1, 2021, the American Land

Title Association (“ALTA”) formally
adopted substantial changes to its stan-
dard title insurance policy forms.! On
July 1, 2021, it published these new forms
for official use.? ALTA is the national
trade association representing the title
insurance industry.* One of its core func-
tions is to develop and publish through
its Title Insurance Forms Committee
standard title insurance forms that title
insurers and settlement providers across
the United States can use.*

Foremost of its standard forms are
its uniform policies of title insurance.’
First published in 1970, ALTA’s policies of
title insurance protect the ownership of
real property in an Owner’s Policy and the
money lent to acquire or improve such real
property in a Loan Policy.®* ALTA period-
ically revises its forms to “reflect changes
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in the marketplace brought about by
evolving business practices, expectations
of insureds, laws, regulations and legal
decisions.”” Since their first publication,
ALTA has formally revised its standard
title insurance policies only a handful of
times. Before the 2021 revisions, ALTA’s
most recent changes were completed
in 2006 when it rewrote entirely all its
standard forms.®

The main drivers of ALTA’s 2021 revi-
sions to its standard Owner’s and Loan title
policies were the creation of the Consumer
Finance Protection Bureau under the
Dodd-Frank Wall Street Reform and
Consumer Protection Act’; the adoption
in a significant number of jurisdictions
of remote online notarization practices';
the legislative focus in a growing num-
ber of states addressing publicly recorded
historical documents containing illegal
discriminatory restrictive covenants';
and the United States Supreme Court’s

decision in McGirt v. Oklahoma'?, in which
the Court confirmed that the boundaries
of the reservation of the Muscogee (Creek)
Nation had never been disestablished by
the United States Congress and remains
in existence. The McGirt decision is sig-
nificant because it raises broad questions
about tribal reservation disestablishment
jurisprudence nationwide and about gov-
ernmental and regulatory jurisdiction of
historic tribal lands.

ALTA's 2021 Title Policies

Modernizing Coverage by Clarifying Certain
Covered Risks and Adding Entirely New
Covered Risks to the Policies

ALTA changed every section of its
Loan' and Owner’s* title insurance pol-
icies with its 2021 revisions. Throughout,
ALTA prioritized making changes that clar-
ity what they are intended to cover, by add-
ing new definitions and modifying others,




and what they are not intended to cover
by modifying or adding to the Covered
Risks, the Exclusions, the Conditions, and
Schedules A and B of the policies.

Both the new Owner’s Policy and
Loan Policy begin with a new introduc-
tory clause to acknowledge the use of
electronic documents and electrically
obtained and acknowledged signatures,
and to clarify that the insurance company
will not deny liability solely because they
were issued or obtained electronically.” ¢

Covered Risk 2: Owner’s and
Loan Policies

The 2021 ALTA Policies Add New Language
Dealing with Remote Online Notarizations

Covered Risk 2 in both the Loan
Policies'” and Owner’s *® is modernized by
express mention of remote online notari-
zation and repudiation of an electronic
signature as examples of title defects that
can cause a covered loss under the pol-
icy. Additionally, survey coverage under
Covered Risk 2 has been enhanced by
expressly including that any boundary
line overlaps that appear on a survey and
which are not otherwise excepted are title
defects that can trigger a covered loss
under the policy.”

Covered Risks 5, 6,7 and 8:
Owner's and Loan Policies

The ALTA 2021 Policies Add New Defined
Terms “Enforcement Notice” and “PACA-
PSA Trust” and Revise Defined Term
“Public Records”

Both the Owner’s and Loan Policies
include a new defined term “PACA-PSA
Trust”, and a corresponding new Covered
Risk 8 that insures against loss arising
from the enforcement of a PACA-PSA
Trust to the extent of the enforcement
described in an “Enforcement Notice”
and recorded in the “Public Records”.** *!

The Perishable  Agricultural
Commodities Act*? (“PACA”), and the
Packers and Stockyards Act® (“PSA”)
(together, the “Acts”) each create a floating,
non-segregated trust for the benefit of the
unpaid producers, suppliers, and sellers
of the products defined in the Acts (e.g,
fresh and frozen fruits and vegetables, in
the case of PACA; poultry products, live-
stock, dairy, and meat products, in the
case of PSA) against the assets of buyers
or dealers, including assets acquired with
proceeds derived from the sale of covered
products. These trusts can exist as an
inchoate (i.e., unrecorded) claim against
the business operations of a buyer or
dealer that can create a defect in the title
to real property.

Since their first publication, ALTA has

formally revised its standard title insurance

policies only a handful of times.

The Owner’s and Loan Policies include
a new defined term “Enforcement Notice”
and revise the defined term “Public Records.”
These are important new terms for
Covered Risks 5, 6, 7, and 8 in both.

“Enforcement Notice” is defined as a
“document recorded in the Public Records
that describes any part of the Land and . ..
is issued by a governmental agency that
identifies a violation or enforcement of a
law, ordinance, permit, or governmen-
tal regulation; is issued by a holder of the
power of eminent domain or a govern-
mental agency that identifies the exercise
of a governmental power; or asserts a right
to enforce a PACA-PSA Trust.”* %

The revised definition of “Public
Records” distinguishes between those
public records that are intended to be used
for limited purpose in title insurance pol-
icies and other governmental records that
are not intended as such, and which are
construed generally as being outside of
the policy’s intended scope.”® ¥ The newly
defined “Enforcement Notice”, together
with the revised “Public Records” defi-
nition, represent a much-needed clarifi-
cation as to what form of notice causes a
covered loss, and where such notice must
be recorded to trigger coverage unless
excepted from coverage in Schedule B.

Covered Risk 10: Loan Policy

The 2021 ALTA Loan Policy Clarifies Those
Components of a Loan That a Title Policy
Covers

Covered Risk 10 in the new Loan
Policy was overhauled to clarify the spe-
cific components of Indebtedness that
benefit from priority coverage for the
Insured Mortgage.*®

The 2006 Loan Policy addressed the
lack of priority of the Insured Mortgage
lien against other liens on the Title but, as
with all of the Covered Risks, its language
was subject to Exclusion 3(d) for “[d]efects,
liens, encumbrances, adverse claims, or
other matters . . . (d) attaching or cre-
ated subsequent to Date of Policy . ..."*
This left open the question of whether prin-
cipal disbursed subsequent to Date of Policy
(other than construction loan advances
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addressed by Covered Risk 11(a)) were
actually included as part of the priority
coverage under Covered Risk 10. The
ALTA Forms Committee wanted lender
customers to understand this question and
seek an endorsement, such as the ALTA 14
(Future Advance - Priority) or ALTA 14.1
(Future Advance — Knowledge), whichever
is most appropriate in light of the terms of
the subject loan and applicable state law,
to be confident in the scope of the priority
coverage provided by Covered Risk 10.*°
The Forms Committee reworded the 2021
Loan Policy to resolve the uncertainty by
driving lender Insureds to seek an appro-
priate endorsement whenever a loan that
is not a construction loan contemplates
future advances of principal.”

Covered Risk 13: Loan Policy /
Covered Risk 9: Owner's Policy

The 2021 ALTA Policies Improve Coverage
for Issues Related to Creditors’ Rights Against
Real Property

Covered Risk 13 in the Loan Policy,
and Covered Risk 9 in the Owner’s
Policy, sometimes referred to as “back-
chain creditors’ rights coverage,” affords
protection to the Insured against the risk
that a transaction prior to the one for
which the Loan Policy or Owner’s Policy
is being issued is challenged on the basis
that it constituted a fraudulent convey-
ance, fraudulent transfer, or a preferential
transfer, under federal bankruptcy, state
insolvency, or similar state or federal
creditors’ rights laws.*

Section 550(a) of the Bankruptcy Code
authorizes an alternative remedy in allow-
ing the bankruptcy trustee to “recover, for
the benefit of the estate, the property trans-
ferred, or, if the court so orders, the value
of such property . .. .”* The new Covered
Risk improves back-chain creditors’ rights
coverage by expressly stating that protec-
tion against loss resulting from “the effect
of a court order providing an alternative
remedy” now applies to both subsections of
this Covered Risk.* *

Additionally, the back-chain credi-
tors’ rights coverage has been updated to
expressly address the risk of a challenge
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to a prior transaction based on it being
voidable under the Uniform Voidable
Transactions Act. The National Conference
of Commissioners changed the Uniform
Fraudulent Transfer Act to the Uniform
Voidable Transactions Act (“UVTA”) in
2014% and numerous states have enacted
the UVTA as part of applicable state cred-
itors’ rights law.”” The 2021 revision mod-
ernizes coverage by expressly referencing
the UVTA within this Covered Risk.*

New Exclusions and Clarity on
Certain Others from Coverage

Two new Exclusions have been added
with the 2021 Owner’s and Loan Policy
revisions. The remainder of the revisions
to this section are intended to keep the
Exclusions internally consistent with
modifications made to the corresponding
Covered Risks and Conditions sections of
the policies.

First is the governmental police power
exclusion (“Exclusion 1.b”). The 2021
revision adds the words “forfeiture,” “reg-
ulatory,” and “national security” power to
the list to clarify that these are intended
to be excluded from coverage and are
within the scope of Exclusion 1.b.* Note,
however, that a concluding sentence in
Exclusion 1 of the 2021 policies makes
clear that the Exclusion “does not mod-
ify or limit the coverage provided under
Covered Risk 5 or 6”.*° So, as was the case
with Exclusion 1 of the 2006 policies, the
2021 policies do insure against loss or
damage arising from the enforcement of
a governmental forfeiture, police, regu-
latory, or national security power to the
extent of the enforcement described in an
“Enforcement Notice” that, as defined, is
recorded in the “Public Records,” and is
not excepted to in Schedule B.*!

Second is the ‘failure to pay value’
exclusion (Exclusion 3.e.). It has been
modified to make clear that “value,” for
purposes of this exclusion, means “con-
sideration sufficient to qualify the Insured
named in Schedule A as a bona fide pur-
chaser or encumbrancer”—the word
‘encumbrancer’ being unique to the Loan
Policy—to be entitled to the protection of
state recording statutes.*? The clarification

should bring comfort to those who might
have confused “value” in this Exclusion 3.e.
context for “fair value,” “reasonably
equivalent value,” or “fair market value”.*

Exclusion 4 of the Owner’s Policy
and Exclusion 6 of the Loan Policy are the
creditors’ rights exclusion. As the coun-
terpart to Covered Risk 9 of the Owner’s
Policy and Covered Risk 13 of the Loan
Policy, each policy now expressly excludes
from coverage, in addition to fraudulent
conveyances and fraudulent transfers,
loss that arises out of a voidable transfer
claim under the UVTA as well as voidable
preference claims to the extent the instru-
ment of transfer vesting the Title as shown
in Schedule A. In the Loan Policy con-
text, this phrase reads “to the extent the
Insured Mortgage is not a transfer made
as a contemporaneous exchange for new
value . . . ™ These additions modernize
and add clarity to each policy.*

Exclusion 7 of the Loan Policy and
Exclusion 5 of the Owner’s Policy contain
a new exclusion for liability by reason of
any claim arising from a PACA-PSA Trust.
Note, however, that the exclusion expressly
states that it does not “modify or limit the
coverage provided under the new Covered
Risk 87, which insures against loss for
“an enforcement of a PACA-PSA Trust,
but only to the extent of the enforcement
described in an Enforcement Notice” that
has been recorded in the “Public Records”.*”

Exclusion 9 of the Loan Policy and
Exclusion 7 of the Owner’s Policy con-
tain a new exclusion for loss arising
from “[a]ny discrepancy in the quantity
of the area, square footage, or acreage of
the Land or of any improvement to the
Land.™® Although the title insurance
policy has never been intended to pro-
vide coverage for these issues, this exclu-
sion was added to eliminate the need to
add a special exception to Schedule B
of the policy whenever the record legal
description of the Land includes refer-
ences to the subject parcel’s quantity of
area, square footage, or acreage and the
Insured prefers that the legal description
in Schedule A of the policy exactly match
the record legal description. This new
exclusion eliminates the confusion.®



Modernize Language Relating
to the Policies’ Schedule B
Exceptions from Coverage

Each policy’s ‘Schedule B - Exceptions
from Coverage’ now begins with a pre-
amble that addresses globally any excep-
tions to restrictive covenants shown in
the policy that may contain unenforceable
discriminatory provisions. The added lan-
guage is intended to make clear that when
the policy includes an exception for a
restrictive covenant, it does not perpetuate
or republish any illegal provisions found
therein, but still preserves the exception
to coverage for those portions of the cove-
nant that are legal and enforceable.*

Likewise, the policies now contain
a model exception immediately preced-
ing the list of Schedule B exceptions that
clarifies that the policy does not cover
loss due to the terms and conditions of
any lease or easement that is identified as
an insured interest in Schedule A of the
title policy.” Like the Preamble discus-
sion above, this model exception elim-
inates the need for a specific numbered
exception in Schedule B as to the terms
and conditions of an easement or lease
that is shown as part of the interest being
insured in Schedule A of the title policy.”

Eight New Defined Terms and
Certain Others Revised

There are eight new Defined Terms in
Condition 1. These are Affiliate, Consumer
Protection Law, Discriminatory Covenant,
Enforcement Notice, Government Mortgage
Agency or Instrumentality, Obligor, PACA-
PSA Trust, and State.® Of note, Affiliate, is
as an Entity “that is wholly owned by the
Insured; that wholly owns the Insured; or if
that Entity and the Insured are both wholly
owned by the same person or entity.”**
State is “[t]he state or commonwealth of the
United States within whose exterior bound-
aries the Land is located. The term “State”
also includes the District of Columbia, the
Commonwealth of Puerto Rico, the U.S.
Virgin Islands, and Guam.”*

There are also revised Defined Terms
in Condition 1. Of note, Indebtedness
expressly includes “advances made for

insurance premiums” [Condition 1.1.1.(g)];
“real estate taxes and assessments imposed
by a governmental taxing authority”
[Condition 1.i.i.(h)(1)]; and “regular, peri-
odic assessments by a property owners’
association” [Condition 1.i.i.(h)(2)].%¢

The term Insured in the Owner’s
Policy, clarifies with added language that a
conveyance from the named Insured to any
one of the following qualifies the grantee
as an Insured under the policy, including
an Affiliate: “A trustee or beneficiary of a
trust” [Condition 1.g.i.(€)(2)]; “a spouse who
receives title [in] a dissolution of marriage”
[Condition 1.g.i.(e)(3)]; “a transferee by a
transfer effective on the death of an Insured
as authorized by law” [Condition 1.g.i.(e)
(4)]; or “another Insured named in Item 1 of
Schedule A” [Condition 1.g.i.(e)(5)].”

The term “Insured” in the Loan Policy
clarifies with added language that the Insured
is a person, “other than an Obligor, . . . [who]
owns the Indebtedness, the Title, or an estate
or interestin the Land .. . but only to the extent
[the person] either ... owns the Indebtedness
for its own account or as a trustee or other
fiduciary or . . . owns the Title after acquiring
the Indebtedness.”® The definition further
clarifies that a conveyance from the named
Insured to any one of the below qualifies the
grantee as an Insured under the policy.”

Note that both the revised Owner’s
Policy and Loan policy have removed the
requirement that the deed or conveyance
from the Insured to an Affiliate be “deliv-
ered without payment of actual valuable
consideration” to qualify the grantee
Affiliate within the policy’s definition of
“Insured”.®®

The term “Public Records” in the
Owner’s Policy and Loan Policy has been
modified to specifically enumerate the fil-
ing systems that are intended to be consid-
ered Public Records for the purpose of title
insurance and to distinguish other gov-
ernmental records that are not intended to
qualify as Public Records within the scope
of the title insurance contract. These
mean “[t]the recording or filing system
established under State statutes . . . under
which a document must be recorded. . . to
impart constructive notice [to a purchaser
for value without knowledge] of matters

relating to the Title . .. ™ Expressly, Public
Records do not include “any other record-
ing or filing system, including any per-
taining to environmental remediation or
protection, planning, permitting, zoning,
licensing, building, health, public safety,
or national security matters.”

Condition 8 in each policy now con-
tains a revised preamble emphasizing that
the title policy is a “contract of indemnity
against actual monetary loss or damage”
by reason of matters insured against and
“is not an abstract of the Title, report on
the condition of the Title, legal opinion,
opinion of the Title, or other representa-
tion of the status of the Title.”*

An added term in Condition 8.a. ii.
states that a “fair market value of the Title”
[bolding added] standard will be used to
calculate compensable loss or damage
based upon diminution in value, as com-
pared to the open-ended term “value of
the Title”, on which the 2006 title policies
relied.** A new Condition 8.b., addressing
the date as of which loss or damage will
be calculated, states that “the fair market
value of the Title in Condition 8.a. ii. is
calculated using the date the Insured
discovers the defect, lien, encumbrance,
adverse claim, or other matter insured
against by this policy.”

However, as provided by new
Condition 8.c., “[i]f, at the Date of Policy,
the Title to all of the Land is void by
reason of a matter insured against by
thle] policy, then the Insured Claimant
may . . . elect to use the Date of Policy
as the date for calculating the fair mar-
ket value of the Title . .. .”¢ As provided
by Condition 8.d.(i), if the Insurer exer-
cises its Condition 5.b. right to cure the
claimed defect but is unsuccessful, then
the Amount of Insurance increases by
15% (as compared to 10% in the 2006
Owner’s Policy).®” Also, Condition 8.d.ii.
provides the Insured two additional alter-
native dates from which to choose as the
“as of” date for calculating the amount
of loss or damage when the insurer has
attempted and been unsuccessful in cur-
ing the claimed defect. These are: (1) the
date the settlement, action, proceeding,
or other act described in Condition 5.b.
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is concluded; or (2) the date the insurer
received the Insured’s notice of claim.®

Condition 8 of the Loan Policy includes
the same “fair market value of the Title”
[bolding added] standard as the revised
Owner’s Policy, to add clarity to what is
meant by “value of the Title” in Condition
8.a.iii., for purposes of calculating com-
pensable loss or damage based upon dim-
inution in value.” New Condition 8.b.
addresses the date as of which loss or dam-
age will be calculated for an Insured lender
and states that the “[f]air market value of
the Title in Condition 8.a.iii. is calculated
using either “the date [title is acquired] as a
result of a foreclosure or deed in lieu of fore-
closure” or “the date the lien of the Insured
Mortgage . . . is extinguished or rendered
unenforceable by reason of a matter insured
against by this policy.””

As with the revised Owner’s Policy,
the 2021 Loan Policy, in Condition 8.c.,
also provides the Insured lender with
two added benefits if the insurer exer-
cises its right to cure the claimed defect
but is unsuccessful. They are that the
Amount of Insurance will be increased
by 15% (as compared to 10% in the 2006
Loan Policy).” And also, that the Insured
may elect, as an alternative to the dates set
forth in Condition 8.b. [for calculating the
fair market value of the Title in Condition
8.a.iii.], to use either the “date the settle-
ment, action, proceeding, or other [cura-
tive] act . . . is concluded, or the date the
notice of claim required by Condition 3 is
received [by the Insurer] ...."”

Additionally, there are several
miscellaneous conditions added. First,
Condition 10 of the Loan policy has been
retitled as “Reduction or Termination of
Insurance”. A new Condition 10.b pro-
vides that, when the Insured acquires the
Title through foreclosure or a deed in lieu
of foreclosure, the Amount of Insurance
is not reduced by the amount that is cred-
ited against the Indebtedness.”

Revised Condition 15 in the Loan
Policy and Condition 16 in the Owner’s
Policy provide that the “State law of the
State where the Land is located, or to the
extent it controls, federal law, will deter-
mine the validity of claims against the
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Title and the interpretation and enforce-
ment of the terms of the policy, without
regard to conflicts of law principles to
determine the applicable law.””*

Next, Condition 17 of the Loan Policy
and Condition 18 of the Owner’s Policy
prohibit class action proceedings pertain-
ing to “[a]ll claims and disputes arising out
of or relating to this policy, including any
service or other matter in connection with
issuing this policy, any breach of a policy
provision, or any other claim or dispute
arising out of or relating to the transaction
giving rise to this policy. .. .””

Lastly, Condition 18 of the Loan
Policy and Condition 19 of the Owner’s
Policy includes a revised Arbitration pro-
vision as the last numbered Condition
that is bracketed to signify that each
title insurer has the option to include or
delete it.”® Deleting the bracketed provi-
sion from the title insurer’s typeset form
obviates the need for an endorsement to
accomplish the same result in transaction-
specific contexts.

Copies of redlined comparisons of
the 2006 ALTA Policies against the 2021
ALTA Policies, and a clean blackline
version of each, as well as comprehen-
sive comparison charts of both policies,
can be found at https://www.alta.org/
policies-and-standards/policy-forms/.

Note: Nothing contained in this article
is to be considered as the rendering of
legal advice for specific cases, and readers
are responsible for obtaining such advice
from their own legal counsel. This article
is intended for educational and informa-
tional purposes only.
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Mechanics’ Liens and the Priority Dilemma

JohnR. Jameson

daho mechanics’ lien statutes reflect

the public policy favoring protection
of construction contractors, material-
men, and providers of certain profes-
sional services to receive renumeration
for improvements made to real property.
In essence, a right to a mechanics’ lien
evens the playing field between prop-
erty owners and persons improving the
real property. Without the mechanics’
lien statutorily created security inter-
ests, builders, materialmen, and other
contractors would only have judicial
remedies of a breach of contract, or
other operable cause of action, to obtain
an enforceable right to collect monies
owed. In the meantime, property own-
ers would be able to profit from the
property improvements without any
consideration to the contractor per-
forming the property improvements.
The mechanics’ lien statutes change this
dynamic by providing an immediate
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lien to secure payment for the work and
services performed.

Application of Idaho’s mechanics’
liens statutes requires a thorough analysis
of the law and the facts giving rise to a
mechanics™ lien. Attorneys should be
aware of several factors when dealing
with mechanics’ liens. The actual work
performed and the location thereof is
important information when considering
the property, or interest therein, subject to
a potential mechanics’ lien. Furthermore,
determining the priority of a mechanics’
lien is a dilemma that should be resolved
to protect clients’ lien rights. Failure to
address the issues of ownership of the
property and the priority of a mechan-
ics’ lien may result in substantial negative
impacts on the interests of many of the
parties involved in real estate transactions.
This article will identify some of the con-
siderations that attorneys should discuss
with their clients, as well as offer practical
steps that can be taken to perfect and pro-
tect the priority of a mechanic’s lien.

A Mechanics’ Lienis an
Inchoate Lien

Mechanics’ liens “are preferred to any
lien, mortgage, or other encumbrance,
which may have attached subsequent to the
time when the building, improvement or
structure was commenced, work done,
equipment, materials or fixtures were rented
or leased, or materials or professional ser-
vices were commenced to be furnished [...].”

Mechanics’ liens have priority over
any lien, mortgage, or other encumbrance
that attached subsequent to, or was unre-
corded, or of which the lienholder had
no notice as of (as applicable) the com-
mencement of physical work; the date
that materials were delivered, leased, or
rented; or the date that “materials or pro-
fessional services were commenced to be
furnished.” The Idaho Supreme Court
has consistently construed this statute to
mean that each contractor, subcontractor

or supplier has independent priority based
upon when their specific work, services,




or materials were supplied to the property
or project.’

For most persons with lien rights under
this statute, the lienholder’s priority will
relate back to the date that the contractor,
subcontractor, or materialman physically
commenced work or supplied materials
to the property.* A lien may encompass
the entirety of the work performed under
a single contract.’ Therefore, pauses in
work, waivers of lien claims, or even
acceptance of partial payments for work
performed may not affect the priority
date for that lien claimant for work per-
formed under a single contract. If work is
performed or services are rendered under
separate contracts, whether by the same
or unrelated contractors, subcontractors
or materialmen, the priority date for each
contract and work conducted thereun-
der is determined independently of one
another. ¢ The priority date for a resulting
mechanics’ lien will be set by the com-
mencement of work by each individual
contractor, subcontractor, or material-
man and not the execution of each pro-
vider’s contract for work to be performed.

Furthermore, the Idaho Supreme
Court recently held that the priority of an
engineer’s lien under I.C. § 45-501 relates
back to the date “when the engineer com-
menced to furnish ‘any authorized, pro-
fessional services’ under the contract
regardless of where the services were ren-
dered” and not to the date that physical
work was commenced on the property at
issue.” By extension, this would also include
work performed by a licensed surveyor in
relation to the property.® Therefore, certain
mechanics’ lien rights may have priority
over subsequent encumbrances, even if
there has been no physical work com-
menced on the property. Thus an inchoate
lien may have priority regardless of whether
an actual claim of lien has been recorded in
the county real property records.

Perfection of Lien

A person claiming a mechanics’ lien
must file a claim of lien with the county
recorder within ninety days after that
claimant’s substantial completion of the

labor or services or furnishing of mate-
rials.” The Idaho Supreme Court has
interpreted “completion” in this statute
to mean “substantial completion” of the
claimant’s work, and “trivial work done
or materials furnished after the contract
has been substantially completed will not
extend the time in which a lien can be
filed.”" Failure to properly record a claim
of lien within this window may result in
a total loss of lien rights against the prop-
erty, though the claimant likely retains a
personal action for collection of the debt.

The claim of lien is effective for six
months after the claim of lien is filed,
unless court proceedings are com-
menced to enforce the lien within that
six-month period." If payment is made
on the account or the lienholder extends
credit with a set expiration date, the lien
may be extended for an additional six
months after the date of such payment or
expiration of extension of credit so long
as the payment or extension of credit is
endorsed on the recorded claim of lien."
The lien of a final judgment from a lien
foreclosure action will be enforceable for
ten years from the date of the judgment.”®

Property Rights Subject toa
Mechanics’ Lien

Idaho Code § 45-501 outlines a par-
ty’s right to lien real property for which
labor, materials and/or services have been
performed. The code section states in part,
“[The contractor] has a lien upon the same
for the work or labor done or professional
services or materials furnished, whether
done or furnished at the instance of the
owner of the building or other improve-
ment or his agent.” Idaho Code § 45-505
defines the real property, including the
“ownership” of the property less than
fee simple, that is potentially subject to
mechanics’ liens within the State of Idaho.
The property interest subject to the lien
only extends to the interest the person
requesting the services, work, or materials
has in the land.”® For example, if the person
requesting such services, work, or materials
only holds a leasehold interest, the lien
will only attach to the leasehold interest.*®

There are instances where a less-
than-fee interest holder could potentially
be considered an agent of the owner and
bind the fee interest to mechanics’ liens. In
such instances, the property owner must
in some manner indicate that the agent
is to act for him, and the agent must act
or agree to act on his behalf and subject
to his control.” However, merely acting in
concert with one another, without a right
of control, does not give rise to an agency
relationship.'”® In most matters concern-
ing the creation of an agency relationship,
whether such relationship exists is a ques-
tion of fact to be judicially determined.”

The claimant has the right to lien all
the “land upon which or in connection
with which” the services were rendered, or
the building, improvement, or structure
is constructed, plus a “convenient space
about the same” if the person that caused
the services to be rendered or work to be
performed also owns the adjacent land.?
“What area of land is subject to the lien
in a given case largely depends upon the
character of the improvement.”* “The
question is not so much as to the amount
of land required for the area to be occu-
pied by the [improvement], but rather as
to the amount of land to be improved
and benefitted by the creation and use
of the [improvement].”?* “[T]he amount
of land necessary for the convenient use
and occupation of the property to be sold
under the terms and conditions of the
lien and judgment” must be determined
by the court decreeing foreclosure.?

Tenancy in Relation to
Mechanics’ Liens

Real property rights in Idaho con-
sist of the proverbial “bundle of sticks”
taught during the first year of law school.
One of the lesser explored or considered
“sticks” is the property rights belonging
to a tenant or lessee of real property. As
a general rule, lessees hold a property
interest less than that of property owner’s
fee interest. This leasehold interest, as it
is commonly referred, is limited in scope
and duration. It also generally prohibits
lessees from transferring or affecting the

£Advocate o February 2024 31



freehold estate possessed by the property’s
vested owner.

One area where this general rule does
not automatically apply is when tenant
causes certain improvements to be made
to the real property. The common law rule
is that contractors “cannot recover for impro-
vements made to a landlord’s property
absent an agreement to reimburse ....”*
However, when the improvements and/or
repairs are made “beyond what mere ten-
ants typically make to a real property,”
such as electrical improvements and tree
removal, a fee owner cannot generally
avail themselves of such improvements
without some type of restitution to the
tenant upon the termination of the ten-
ancy.” Such an instance begs the ques-
tion of whether a contractor, material
supplier, and/or a professional service
provider can encumber a landlord’s
interest in the property should a tenant
fail to pay for the improvements.

The facts of Tri-Circle v. Brugger Corp
are instructive in determining an agency
relationship in an owner-tenant context.
That case concerned a farmer landlord
tenant arrangement, in which the tenant
was granted express authority to purchase
irrigation materials and retain workers
to perform certain repairs to the irriga-
tion system. Subsequent to the authorized
repairs being completed, which were paid
for by the landlord, the tenant proceeded
to charge additional expenses to the land-
lord’s account for further irrigation upkeep.
At trial, there was no evidence presented that
demonstrated the third-party vendor should
have understood the charges incurred by the
tenant were for irrigation start-up costs only,
and the tenant was therefore cloaked under
express, implied, and apparent authority to
continue to charge the account for irrigation
system materials and repairs.*

Although Tri-Circle did not involve
an issue of mechanics’ liens being charged
against the owner’s real property, Idaho
Courts have directly defined which acts
or implications would give rise to a tenant
being treated as an agent for purposes of
mechanics’ lien attachments.
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A tenant or lessee is not generally
considered the agent of the lessor
within the interpretation of the
mechanics’ lien law merely by virtue
of the relationship of landlord and
tenant, and a tenant or lessee cannot
subject the interest of his landlord
to a mechanics’ lien by reason of the
tenant’s contract with a materialman
or laborer, unless the owner does

some act in ratification of, or consent

to the work done and the furnishing
of the material or labor.”’

Subsequent Idaho case law clarifies
that “consent for certain repairs specified
in the lease to be made by the lessee was not
sufficient to extend that materialman’s
lien to the lessor’s interest.”?® “The estate
or property of a lessor is not subject to a
mechanics’ lien for improvements con-
tracted for by his lessee unless the lessor

lessee had complete control over the work
performed on the property. Lessee subse-
quently defaulted on both the construction
contract and the property lease. The con-
tractor filed a mechanics’ lien against the
property and sued the property owner to
foreclose on the lien, amongst other claims.
The court ultimately held that the “authori-
zation” given by the property owner for the
property alterations really amounted only
to consent to have the lessee expend money
on the property remodeling efforts and was
therefore deemed insufficient to support a
lien on the fee interest.*

If the landlord maintains control
over property improvements requested
by a tenant, Idaho Courts have deemed
the tenant to be the agent of the landlord.
In such a limited instance, the owner’s fee
interest in the property may be subject
to the lien.”’ However, merely consent-
ing to a tenant conducting the property

Such an instance begs the question of whether

a contractor, material supplier, and/or a

professional service provider can encumber

a landlord’s interest in the property should a

tenant fail to pay for the improvements.

has made him his agent or otherwise con-
ferred the requisite authority on him, or
ratified his acts, or is estopped to deny
the validity of the lien.”?

In Idaho Lumber, a property lessee
contracted with Idaho Lumber to remodel
a building and construct a parking lot on
the property. During construction on the
property, the lessee made unilateral changes
to the construction plans. Although the
property owner visited the site during
the construction, the facts showed that the

improvements is generally not consid-
ered sufficient control to subject the fee
interest to such a mechanics’ lien.** As
an example, many commercial leases
will contain terms allowing for tenant
improvements to the property, but only
after obtaining landlord approval of the
plans. This hypothetical is contrary to the
facts of Idaho Lumber in that the landlord
still holds oversight and approval rights
as opposed to merely authorizing the
tenant to construct the improvements.



Whether a tenant’s property improve-
ments subject the property to a lien against
the owner’s fee interest is a highly fact-spe-
cific analysis. The facts must be analyzed
in every instance whether tenant improve-
ments are being, or are contemplated to be,
performed on the property. Items to con-
sider during the analysis include, but are
not limited to, the lease agreement, indica-
tions of actual control by the landlord, and/
or tenant reimbursement terms.

Lender Protections Against Inchoate
Mechanic’s Liens

Idaho does not have any statutory
protections for the benefit of mortgag-
ees or bona fide purchasers against valid,
prior mechanic’s liens other than notice of
the lien through a title search. However,
there are still a few methods to mitigate
mechanic’s lien risk in Idaho.

Lien Waivers and Subordinations

Express waivers of mechanics’ lien
rights are valid and enforceable in Idaho
so long as they are supported by adequate
consideration.?® “[W]here a lien waiver is
not incorporated as part of a more com-
prehensive agreement, the lien waiver
must be supported by independent
valuable consideration.” For example,
when there is work performed outside the
scope of the construction contract by a
sub-contractor, there will likely need to
be additional consideration to support a
waiver from the subcontractor.*

Idaho does not have statutory forms
of or requirements for mechanics’ lien
waivers, and waivers are customarily
drafted and provided by contractors.
While there is no required language, the
intent to waive must be clear: “In order to
establish a waiver, the intention to waive
lien rights must clearly appear, and a
waiver of the lien will not be presumed or
implied, contrary to the intention of the
party whose rights would be injuriously
affected thereby.”* Lien waiver and sub-
ordination agreements must be so unam-
biguous to evidence the parties’ intent to
waive, alter and/or subordinate the effec-
tive priority date of the subordination.”

Express subordinations of mechan-
ic’s and materialmen’s lien rights to later-
recorded security instruments are also
enforceable in Idaho.* The subordination
agreement will only establish priority as
between the parties to the agreement and

and 2021 loan policies may provide cover-
age for mechanics’ lien risks due to lack of
priority of the insured lender’s mortgage
or deed of trust. Coverage of mechanics’
lien risks may also be provided through
particular endorsements to the title policy.

The facts must be analyzed in every instance

whether tenant improvements are being, or are

contemplated to be, performed on the property.

does not waive the subordinating party’s
right to lien the property. Regardless,
these agreements can be a useful tool to
insure the relative priority of a security
instrument in Idaho.

Posting a Bond

If a mechanic’s or materialman’s claim
oflien is recorded against real property, I.C.
§ 45-518 provides an expedited procedure
for release of the lien by posting a bond
with a court of competent jurisdiction.
While a party responsible for payment may
occasionally be reluctant to use this pro-
cess for fear of admitting responsibility for
payment, Idaho law is well established on
this point: “the lien release bond is merely
meant to act as substitute security for the
real property and does not otherwise affect
the rights of the interested parties.”

Title Insurance

The ability to ascertain the relative
lien priority is an important component
for a title insurance company in under-
writing the issuance of a title policy for a
construction loan. Both the ALTA 2006

Due to the potential liability of insuring a
lender’s priority, even in known situations
where it may not exist, title insurance
companies will generally take great care
in underwriting mechanics’ lien risks.

Conclusion

In the context of mechanic’s liens,
legal representation of property owners,
contractors or lenders mandates a highly
factual, specific analysis in determining
whether any work performed on the prop-
erty gives rise to mechanic’s liens. Unlike
many property encumbrances, mechanics’
liens are inchoate liens, which dictates a
duty to analyze when and if a lien attaches.
Further, attorneys should consider whether
non-owner parties have caused any
improvements to the property, which can
potentially encumber the fee owner’s inter-
est. As for preparing mechanic’s lien filings
on behalf of contractor clients, strict com-
pliance is required. Practitioners should be
well versed in the nuances of I.C. § 45-501,
et seq. before commencing representation
concerning the perfection, court foreclo-
sure actions, and lien priority rights.
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Note: Nothing contained in this article is to
be considered as the rendering of legal advice
for specific cases, and readers are responsi-
ble for obtaining such advice from their own
legal counsel. This article is intended for edu-
cational and informational purposes only.

John R. Jameson has
spent his legal career spe-
cializing in real property
matters. Currently, John
is Underwriting Counsel
for First American Title
assigned to Idaho, Montana and Oregon.
John is an active member of the Idaho State
Bar, serving on the Lawyer Assistance
Program Committee, Chairman of the
Unauthorized Practice of Law Committee,
and is the Secretary/Treasurer of the Real
Property Section. John is also a 2023 grad-
uate of the Idaho Academy of Leadership
for Lawyers. In his spare time, John enjoys
running, camping, fishing, and anything
that gets him outside.
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Writer’s Corner

The Basics and Beyond: Nuances and Types of Nouns

Tenielle Fordyce-Ruff

ouns are one of the basic building
blocks of speech and writing. In
fact, we learn nouns so early in our devel-
opment that we don’t really think much
about them. Think about interacting with
a baby just learning to speak. You point to
objects and name them - you teach nouns.
While we learn nouns, they aren’t
all simple. Some have irregular plurals.
Others take different modifiers depend-
ing on whether you can count them. Some
are abstract and you have to be careful to
match number for those. And while you
might just know some of these rules, this
month I'll give you more detail so that you
can ensure you're using nouns correctly.
As alittle refresher, nouns are names.
They name people, places, and things.
They also have cases, nominative, objec-
tive, and possessive. Fortunately, in English
only possessive nouns change spellings.
Nouns also have properties of number
(singular/plural), gender (masculine/
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feminine/neutral), and person (first, sec-
ond, third). The spelling of a noun usu-
ally changes for number, rarely changes
for gender, and never changes for person.
And not to stray too far from nouns, but
they need to agree with the verbs in the
sentence.

So, with that brief refresher out of
the way, let’s look at types of nouns and
some nuances.

Common and Proper Nouns

As the name implies, these are the
most common nouns. They are generic in
a sense. They name nonspecific people,
places, or things: judge, county, religion.

Common nouns have one nuance
to remember: plurals. While most English
nouns add -s or -es to form the plural, some
common nouns have irregular plurals:

Foot » Feet
Mouse » Mice
Man +» Men

Woman + Women
Life » Lives
Child + Children

Chances are that if youre a native
English speaker, you don’t even think about
these types of irregular plurals. But some
plurals are the same as the singular, and
you need to pay attention to the verb to
make sure you let the reader know if
you're writing about one or more.

Deer » Deer
Fish + Fish

And more specific to the law, make
sure you create the correct plurals for
some common nouns that have a post-
positive adjective. These phrases come
from French and have a noun followed
by an adjective, unlike most adjectives in
English that come before the noun.

Notary public + Notaries public
Attorney general » Attorneys general



Proper nouns, on the other hand, name
specific people, places, or things: Justice
Roberts, Boundary County, Christianity.

Just like common nouns, these nouns
add -s or -es to form the plural, and the
regular rules for possessives apply. So, if
a proper noun needs to become plural,
don’t use an apostrophe:

We are going to visit the Reeds. (not
We are going to visit the Reed’s.)

Likewise, add an ‘s to a singular proper
noun to form a possessive.

Justice Bevan’s opinion was released
yesterday.

Concrete and Abstract Nouns

Concrete nouns name something you
can perceive with your five senses: dog,
flower, sky. Abstract nouns name things
you cannot perceive with your five senses:
love, the public good, happiness.

When concrete nouns in a sentence
relate to each other, they must agree in
number.

Both attorneys waited until the last
minute to file the complaints.

Each attorney filed the complaint early.

This rule can change, however, with
abstract nouns. Some idiomatic expres-
sions use a singular abstract noun with a
plural concrete noun.

Three witnesses promised to appear,
and they all kept their word.

Countable and Uncountable Nouns

The names here probably make this
very obvious. You can count countable
nouns, but not uncountable nouns. For
instance, try to count books. Now try to
count milk.

While this might seem silly, knowing
whether a noun is countable helps you cor-
rectly express some ideas. When you need
to indicate quantity or relative quantity.

When you want to indicate a generic
quantity of something, you use amount
with uncountable nouns and number with
countable nouns.

The amount of spilled milk was
incredible.
The number of books I read is
astonishing.

And when you need to indicate the
opposite of more of something, you use
less with uncountable nouns and fewer
with countable nouns.

I need to drink less coffee.
She reads fewer books than I do.

Compound and Collective Nouns

(Confession: I put these together
because they both begin with “C” and I
wanted the list to be in parallel. That really
is the only similarity.) Compound nouns
are formed from two smaller words: sun-
flower, snowball, textbook. Collective
nouns indicate a group of things as a
whole: board, bunch, court.

Collective nouns can be tricky in
writing when we need to replace them
with a pronoun. In many instances, when
speaking we use a plural pronoun. But in
writing, collective nouns always take a
singular pronoun.

The court has hearings today. It will be
very busy.

This makes sense, as we don’t use
plural verbs with collective nouns.

The court goes to Moscow next month.

Of course, this isn’t a problem for
compound nouns. We would never replace
a plural compound noun like sunflowers
with a singular pronoun.

Appositive Nouns

Well, so much for parallelism in
my list! An appositive is a noun or noun
phrase that identifies or describes another
noun or noun phrase. For instance:

I sit on the Editorial Advisory Board
for The Advocate, an official publi-
cation of the Idaho State Bar.

There, the phrase in bold describes
The Advocate.

Appositives have a few nuances. First,
they must agree in number, gender, case,
and person with the noun they refine.

John C. Calhoun, vice president under
both John Quincy Adam’s and his
archrival Andrew Jackson, had a
career unique in American history."

Here, both Calhoun and vice presi-
dent are in the nominative case. It would
be incorrect to write:

John C. Calhoun’s career, vice presi-
dent under both John Quincy Adam’s
and his archrival Andrew Jackson,
was unique in American history.?

There, Calhoun’s is possessive, but
vice president isn’t.

Next, appositives can be restrictive
or non-restrictive, and that affects punc-
tuation. A restrictive appositive exclusively
identifies the noun it refers to; a non-
restrictive one explains the noun more. So,
if an appositive is non-restrictive, set it off
with commas, parentheses, or em-dashes.

Conclusion

Although nouns aren’t a part of
speech we tend to worry much about when
writing, understanding a few nuances can
ensure your writing is clear and correct.

Tenielle Fordyce-Ruff is
a member of the Idaho
State Bar and an Associate
Clinical Professor of Law
at Sandra Day O’Connor
College of Law Arizona
State University.

Endnotes

1.Bryan A. Garner, The Redbook: A Manual on Legal Style
146 (2d ed 2006).

2.1d.

£Advocate o February 2024 37



Court Information

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
G. Richard Bevan

Justices
Robyn M. Brody
Gregory W. Moeller
Colleen D. Zahn
Cynthia K.C. Meyer

Regular Spring Term for 2024
2" Amended

BOISE oo January 10, 12,and 19
... February 5,7and 12
.................................................................................. February 14
.................................................................................... April 5,17,and 19
........... April 10and 11
...May6, 10, 13and 15
........................... May 8

By Order of the Court
Melanie Gagnepain, Clerk

NOTE: The above is the official notice of the 2024 Spring Term for
the Supreme Court of the State of Idaho, and should be preserved.
A formal notice of the setting of oral argument in each case will
be sent to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Justice
David W. Gratton

Judges
Molly J. Huskey
Jessica M. Lorello

Regular Spring Term for 2024

It Amended (01/12/24)
BOISE . January 9, 11, 16,and 18
BOISE i February 6,8, 13,and 15
April 9,11, 16,and 18
................................................................................ May 7,9, 14,and 16
..................................................................................... June4,6,and 11

By Order of the Court
Melanie Gagnepain, Clerk

NOTE: The above is the official notice of the 2024 Spring Term for
Court of Appeals of the State of Idaho, and should be preserved.
A formal notice of the setting of oral argument in each case will
be sent to counsel prior to each term.
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Idaho Supreme Court
Oral Arguments for February 2024
(All times are local - subject to change due to COVID-19)

01/16/24
Monday, February 5,2024 - Boise
8:50a.M. CreeCh V. State .......ccocoovoeoeeeeeeeeeeeeeeeeeeeee #50336
10:00a.M. CreeCh V. State ......occcovevoeeeeeeeeeeeeeeeeeeee #51229
TLTO @M. e OPEN
Wednesday, February 7, 2024 - Boise
8:50a.m. Safaris v. Jones / Jones v. Sligar .................... #50096/50097
Monday, February 12,2024 - Boise
8:50a.m. Lands V. SUNSet Manor ..........cccccocoeeeoeeeeeeeeeeee #49916
10:00a.mM. Marsalis V. State ........ccccooooeceeeeeeeeeeeeeeeee. #49786
11:10 @.m. State V. HAWKING ..o #50927
Wednesday, February 14, 2024 - University of Idaho - Boise
8:50 a.m. Hill v. Blaine CouNty ...........ccccccoviimiiniviiniinirserens #50088
10:00 a.m. Hastings V. IDWR ... #50273
11:10 @M. SEAt@ Vi IS oo #49412

Idaho Court of Appeals

Oral Arguments for February 2024
(All times are local - subject to change due to COVID-19)

01/16/24

February 8,2024

10:30 @M. ISPV HUYNA cooeee #50465
1:30 p.m. Erlebach v. Erlebach ...........cccccccovveiviieiiciciise #51236
February 13, 2024

10:30 @M. SEAE V. BEST oo #50051
1:30 p.m. Harris v. DUMONT ... #50610
February 15,2024

10:30 a.m. State V. FUEHIEN ... #50052
1:30 .M. DOE V. DOE (2023-42) ..o #51270
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Cases Pending (December 2023)

CIVIL APPEALS

Justiciability

Whether the expiration of the civil protec-
tion order rendered Appellant’s challenges
to that order and the statute pursuant to

which it was entered moot.
Mitchell v. Ramlow
Docket No. 50287
Supreme Court

Legal Malpractice

Whether the district court erred by apply-
ing an incorrect legal standard in a legal
malpractice action where Plaintiffs’ attor-
ney was alleged to have missed the statute
of limitations for pursuing Plaintiffs’ med-

ical malpractice suit.
Dodd v. Jones
Docket No. 50748
Supreme Court

Privileges
Whether the district court erred by ruling
that an absolute litigation privilege applied
to defamatory statements Defendants were
alleged to have made before, during, and
after the proceedings on Plaintiff’s appli-
cation for a conditional use permit.
Boren v. Gadwa
Docket No. 50604
Supreme Court

Real Property
Whether the trial court abused its discre-
tion by finding a transmutation of the par-
ties’ ownership interests in the real property
based upon conduct that occurred after the
parties’ agreement.
Duncan v. Fackrell
Docket No. 50735
Court of Appeals

Whether the district court erred by grant-

ing summary judgment in Defendants’

favor and refusing to consider parol evi-

dence to determine Plaintiff’s intent in exe-

cuting a deed that transferred real property
to her daughter.

Mace v. Luther

Docket No. 50834

Supreme Court
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Statute Of Limitations

Whether the district court erred by reject-
ing Defendant’s statute of limitations
defense and granting Plaintiffs an easement

by necessity over Defendant’s property.
Easterling v. Hal
Pacific Properties, LP
Docket No. 50939
Supreme Court

Statutory Interpretation
Whether Plaintiff’s claims for unjust
enrichment, conversion, and foreclosure
of a mechanic’s lien were barred under the
Idaho Contractor Registration Act because
Plaintiff was not registered as a contractor
for the entirety of the construction contract.
Genho v. Riverdale Hot
Springs, LLC
Docket No. 50294
Supreme Court

Wills And Trusts
Whether the stipulated facts were suffi-
cient to satisfy the legal requirements for
reformation of a Trust.
In the Matter of the Terteling Trust No. 6
Docket No. 50736
Supreme Court

CRIMINAL APPEALS

Evidence

Whether the district court violated
Defendant’s constitutional right to present
a defense by excluding expert testimony
that, due to her mental state, Defendant’s
use of force or violence upon the minor

victim was not willful.
State v. Radue
Docket No. 49945
Supreme Court

Whether the trial court erred by prevent-
ing Defendant from cross-examining a
state’s witness regarding the credibility
of an informant’s out-of-court statement.
State v. Rupp

Docket No. 49775

Court of Appeals

Whether evidence of Defendant’s admis-
sions to prior drug and alcohol use were
inadmissible under I.R.E. 404(b) because
the fact of the prior drug and alcohol use
was not relevant for any non-propensity
purpose in Defendant’s trial for posses-
sion of a controlled substance and pos-
session of drug paraphernalia.
State v. Greco
Docket No. 50780
Court of Appeals

Jurisdiction

Whether the district court lacked jurisdic-
tion over Defendant’s intermediate appeal
where Defendant filed his notice of appeal
after a jury found him guilty but before

judgment was pronounced or entered.
State v. Russell
Docket No. 50605
Court of Appeals

Juror Misconduct
Whether the district court abused its dis-
cretion by denying Defendant’s motion for
permission to interview jurors after jurors
reported having external contact with the
prosecuting attorney during deliberations.
State v. Chavez
Docket No. 49953
Supreme Court

Mistrial
Whether the district court erred by deny-
ing Defendant’s motion for a mistrial
made after the arresting officer improp-
erly commented on Defendant’s exercise
of his Fifth Amendment rights.
State v. Avila-Mendoza
Docket No. 50079
Court of Appeals

Motion To Suppress
Whether the officer unlawfully extended
the traffic stop by running Defendant’s
vehicle registration information through
dispatch, despite having already done so

prior to the stop.

State v. Tranmer
Docket No. 50077
Court of Appeals



Whether the State failed to carry its bur-

den of showing Defendant’s confession

was voluntary and not the product of coer-
cive police activity.

State v. Edwards

Docket No. 50081

Court of Appeals

Post-Conviction
Whether the allegations in Petitioner’s
post-conviction petition and supporting
affidavit were sufficient to raise a question
of material fact as to whether his guilty
plea was involuntarily entered.
Collett v. State
Docket No. 50362
Court of Appeals

Sentence Review
Whether the district court abused its dis-
cretion by interpreting I.C. § 18-915(3) as
requiring Defendant’s sentence for battery
on a jail deputy to run consecutively to his
prior sentence because Defendant was in
custody on alleged probation violations in
the prior case at the time he committed

the battery.

State v. Nugent
Docket No. 50694
Court of Appeals

Whether the district court abused its dis-

cretion by imposing a unified sentence

of 50 years, with 20 years fixed, upon

Defendant’s convictions for two counts of
sexual abuse of a minor.

State v. Hartwell

Docket No. 50599

Court of Appeals

Statutory Interpretation
Whether the district court abused its dis-
cretion by dismissing the Information and
concluding that Defendant had to have per-
sonally damaged property to be guilty of riot.
State v. Rodriguez
Docket No. 50513
Supreme Court

Sufficiency of evidence
Whether the evidence was insufficient to
support the jury verdicts finding Defendant
guilty of battery on a law enforcement offi-
cer and resisting or obstructing an officer
because the state failed to present any evi-
dence that the officers were performing
an official duty at the time Defendant was
alleged to have battered or resisted them.
State v. McGuire
Docket No. 50330
Court of Appeals

Whether the evidence was insufficient to

support the jury verdict finding Defendant

guilty of sexual abuse of a vulnerable adult

because the state failed to present any evi-

dence that the victim was incapable of
consenting to the sexual contact.

State v. Spencer

Docket No. 49966

Court of Appeals

Summarized by:

Lori Fleming

Supreme Court Staff Attorney
(208) 334-2246

MEET ONE OF
= KIRTON McCONKIE'S
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ATTORNEYS

THOMAS BANDUCCI
Litigation
tbanducci@kmclaw.com

AMMON HANSEN
Shareholder — International
ahansen@kmclaw.com phawkins@kmclaw.com

SAMUEL PARRY
Associate — Real Estate

sparry@kmclaw.com

Tom joins other new attorneys in our

Boise afffice, including:

PAUL HAWKINS
Associate — Real Estate

— % NE

ASHTON RUFF
Associate — Litigation
aruff@kmclaw.com
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In Memoriam

M. Michael Sasser
1948 -2023

Milton Michael Sasser [T 5
(“Mike”), 75, of Eagle — £
passed away unexpectedly &= ey |
at his home from an unde- -~ 4 oy
tected health condition on ‘ )
December 20, 2023. o

Mike was born on January 2, 1948,
in Blackfoot, Idaho to Milton Michaelis
Sasser and Vera Virginia Grimaud. Mike
was the fourth of five children. As a child,
Mike learned the lessons of hard work
assisting his parents on their farm in
Pingree, Idaho. He participated in 4-H
for several years, was student body pres-
ident at Snake River High School, and was
an Idaho Boys State Delegate. Mike also
attended a pre-college term for the aca-
demic disciplines of English and Debate
at Northwestern University in Illinois the
summer before his senior year. Mike also
enjoyed playing basketball, earning him-
self a basketball scholarship to Weber State
College in Ogden, Utah.

After his first year of college, Mike
hung up his Converse Chuck Taylors and
married his high school sweetheart,
Deanna McPherson, embarking on an
adventure as young newlyweds which
found them moving from Pingree, Idaho
to the East Coast in July of 1967. While
living in Washington, D.C., they worked
for the FBI. Mike also earned a Bachelor
of Arts degree from the University of
Maryland. After graduation, Mike and
Deanna returned to Idaho for Mike to
attend the University of Idaho College of
Law. While in law school, Mike was cho-
sen for the Idaho Law Review. Mike was
admitted to the Idaho State Bar in 1974.

After law school Mike and Deanna
moved to Boise where Mike’s legal career
began at the Ada County Prosecutor’s
Office with Dave Leroy as his first boss.
Transitioning from the government realm
to private practice, Mike worked with
Jerry Quane and Fred Kennedy, part-
nered with Bob Hamlin, and then again
with Pat Inglis. As a trial attorney, Mike
paid meticulous attention to detail, had
a command of the law he was presenting,
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and the ability to artfully argue his cli-
ent’s position, all while interacting
professionally and in a kind manner with
court staff. People within the legal com-
munity would regularly comment to Mike’s
family that he was one of the best trial
attorneys they had worked with and that
he was the consummate professional.

All of Mike’s children were employed
in some capacity at his firm, either as
janitors or runners. Spending time with
their dad at his office gave them the
opportunity to share the ups and downs
of their day and allowed them to see
him as counselor, friend, and advisor
to his clients. It also gave them a better
understanding of the hard work he put
in to provide them with a very fulfill-
ing life. While the bulk of Mike’s work
was aligned with defending clients, one
of his greatest legal moments was work-
ing alongside two of his children who
are also attorneys, attaining justice for a
very deserving plaintiff they represented.
This collaboration was a cherished legal
and personal experience for Mike. In
addition, Mike’s pro bono work for those
who had been in accidents, or suffered
from harrowing medical diagnoses and
needed his brilliant legal mind and stellar
work ethic, counted as some of his finest
legal hours. Although he never touted his
help, those Mike represented never forgot
his care.

Mike is preceded in death by his
parents and his sister, Linda. He is sur-
vived by his wife, Deanna; his siblings,
Adrian (Peggy), Ava (Roy), and David
(Kathy); his six children, Tony (Mindy),
Angela (Clark), Audra (Jeff), Ashley
(Brent), Adrianne (Will), and Michael
(Brooke); his 19 grandchildren and three
great-grandchildren; as well as several
extended family members and friends.

Dale G. Higer
1941 -2023

Dale G. Higer of Boise died Tuesday,
December 19, 2023. He was a graduate of
Harvard Law School and was admitted
into the Idaho State Bar in 1966.

Kathryn K. Durrant
1959 -2024

Kathryn Kay Durrant,
beloved mother, daughter,
sister, and friend passed
away on New Year’s Day
at her home surrounded
by her children and loved
ones following a sudden and tragic illness.
Kathryn was born on March 31, 1959, to
George and Marilyn Durrant. She was
the second oldest of eight children and the
acknowledged family favorite.

Following her divorce and a 20-year
hiatus from academics, Kathryn bravely
returned to school where she received
her associate and bachelor’s degrees from
Utah Valley University, graduating with
her daughter, Katie. She went on to receive
a Juris Doctorate from Brigham Young
University. For over a decade, she worked
as an attorney for the United States Social
Security Administration in the Salt Lake
City, Albuquerque, and Boise offices.
Kathryn was admitted to the Idaho State
Bar in 2020. As so perfectly represents
who she was, Kathryn left that successful
career to join the non-profit DisAbility
Rights Idaho where she sought to help and
represent the most vulnerable among us.

Kathryn is preceded in death by her
mother, Marilyn. She is survived by her
father; her siblings and their spouses;
her children, Katie (Tim), Gary (Amber),
Kevin, Emma (Justin); her 12 grandchil-
dren; and two great-grandchildren.

Tevis W. Hull
1960-2024

Tevis Wayne Hull,
loving husband, father of
13, and father figure to
many more, passed away
at age 63 on Wednesday,
January 3, 2024. Born to
Dan and Yvonne Hull, he lived on both
coasts as a youth, moving with his father’s
assignments in the Navy.

Tevis graduated from Sandpoint
High School in 1978, wrestled at North
Idaho College, then graduated from
University of Idaho with a B.S. in




communications. In that time, he mar-
ried Carrie Belle Larson.

He received his J.D. from the
University of Idaho College of Law in
1989. He was admitted to the Idaho State
Bar in 1990. Career distinctions include
helping establish the first victim/witness
support program in Bonner County, as
well as being the youngest elected prose-
cutor in the state of Idaho.

Whether helping someone get fire-
wood, hunting, walking into the court-
house, or carrying multiple children
into church services, he was most always
wearing jeans and flannel. He would
truly give you the shirt off his back, pro-
vided red buffalo check is your style.
Tevis is also readily remembered wearing
a wide smile, frequently displayed while
plowing snow on his tractor or giving one
of his 13 grandchildren a ride.

Tevis is survived by his wife, Carrie;
his parents, Dan and Yvonne; his sisters,
Diane, Joan, and Danielle; and many
other family members.

Let the Lawyer Referral Service connect
you to pre-screened clients!

Scan the code below or contact Andrea
Getchell at agetchell@isb.idaho.gov.
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Around the Bar

Idaho Supreme Court Annual
Memorial Service

STATEWIDE - The Idaho Supreme Court
will hold its annual Memorial Service at
10 a.m. on Wednesday, March 6, 2024, in
the Supreme Court courtroom.

The Memorial Service honors judges
and members of the Idaho State Bar who
passed away during the previous year.
Remarks will be delivered in memory
of those honored and several memorial
resolutions will be read.

The Memorial Service will be streamed
on Idaho in Session at the following
link: https://www.idahoptv.org/shows/
idahoinsession/judiciary.

2024 IOLTA Grant Recipients

STATEWIDE - Since 1985, the Idaho Law
Foundation, Inc., through the Interest on
Lawyers Trust Accounts (“IOLTA”) grant
program, has been distributing funding
to programs that serve the public interest
and fill critical community needs. For 2024,
IOLTA distributed $300,000 in grants. The

Organization

ILF Law Related Education Program

University of Idaho College of Law

Idaho Legal Aid Services, Inc.

ILF Idaho Volunteer Lawyers Program

Treasure Valley YMCA Youth in Government

program

Idaho 4-H Know Your Government
Conference
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funds were distributed to programs that
provide legal services to the poor, law related
education for the public, and scholarships
for law students. Please see the chart below
for the 2024 fund distributions.

Judge Gratton Named Chief of
Idaho Court of Appeals

STATEWIDE - Idaho Court
of Appeals Judge David
Gratton will become that
court’s next chief judge,
effective Jan. 1, 2024. The
Court of Appeals consists
of four judges who, in panels of three, hear
appellate cases from Idaho’s trial courts
as assigned by the Idaho Supreme Court.
The chief judge presides over the Court of
Appeals and oversees its administration.
Court rule and state law provide for
the chief justice of the Idaho Supreme
Court to appoint a chief judge for the Court
of Appeals every two years. Chief Justice G.
Richard Bevan appointed Judge Gratton to
his new term in an order signed Dec. 1.
Judge Gratton is the longest serving of the

2024 IOLTA Grants Summary

current judges on the Court of Appeals,
having first taken his seat in 2009. This is
his fourth time presiding as chief judge.
A native of Emmett, Judge Gratton spent
more than 20 years as an attorney with a
Boise law firm before Gov. C.L. “Butch” Otter
appointed him to the appeals court. He was
the first to take the court’s fourth seat, which
the Legislature had just created the year
before. Judge Gratton succeeds Chief Judge
Jessica Lorello, who remains on the court.

Attorney Tricia K. Soper
Joins Mark D. Perison as
New Shareholder

BOISE - Mark D. Perison, P.A. is happy to
announce that Tricia K. Soper has become
a shareholder of the firm, which will now
be known as Perison & Soper. Tricia is a
1997 Magna Cum Laude graduate of the
University Idaho College of Law and has
been an associate at Mark D. Perison, P.A.
since 2009. The firm will continue its real
estate, business and estate planning prac-
tice with Tricia also handling guardian-
ship and conservatorship cases.

Award

For support of democracy education for young people. Program
components include a statewide mock trial competition for high
school students, teacher training, resource materials, Lawyers
in the Classroom and Citizens' Law Academy.

To award Public Interest Fellowships to encourage students
to and reward them for taking unpaid summer positions that
serve the publicinterest.

For civil legal assistance to low-income survivors of domestic
violence, sexual assault, and stalking. Funds will be allocated
among ILAS offices for client representation, including
protection orders, divorce, custody, modifications, wrongful
evictions, and other legal actions.

For general support of ldaho Volunteer Lawyers Program which
provides legal services to Idaho's poor through referral of
appropriate civil cases to volunteer attorneys statewide.

For scholarship funds for youth who otherwise would not be
able to attend the annual statewide model legislative and judicial
session for high school students. - YMCA Youth in Government.

For general support of the Idaho State 4-H Know Your
Government Conference which provides 8th and 9th grade
Idaho 4-H members an opportunity to participate in a mock
legislative session and learn about the Idaho judicial system.

$75,000.00

$12,000.00

$126,000

$84,000

$1,500.00

$1,500.00



Hawley Troxell Names Attorney
Christopher Cook as Equity Partner

BOISE - Hawley Troxell is
pleased to announce attor-
ney, Christopher Cook
has been elected by the
board of directors and
partners as equity partner
in the Firm, effective January 1, 2024.
Christopher Cook is a member of the
firm’s Corporate & Business Transactions
group and focuses his practice on the repre-
sentation of private companies in mergers
and acquisitions (asset/equity purchases
and sales), and other corporate transac-
tions. His practice includes counseling
on general corporate matters, including
formation, ongoing corporate compli-
ance, and general business contracts.
Christopher also practices with the firm’s
Real Estate Transactions group with a
focus on commercial and residential pur-
chase and sale transactions, lease trans-
actions, and landlord/tenant rights.
Christopher earned his J.D. cum
laude in 2010 from DePaul University
College of Law in Chicago. He received
his B.S.B.A. in finance, with an emphasis
on international business, in 2007 from
the University of Colorado, Boulder.
Christopher is admitted to practice
law in Idaho and Colorado and is a mem-
ber of both the Idaho and Colorado Bar
Associations. He is professionally conver-
sant in Italian and Spanish and holds dual
citizenship in the United States and Italy.
Christopher grew up in Sun Valley and is a
graduate of Sun Valley Community School.

2024 Ninth Circuit Civics Contest:
Deadline March 8t

STATEWIDE - The 2024 Ninth Circuit
Civics Contest is open for entries! The dead-
line to submit is March 8, 2024. Individual
students can express their thoughts and
ideas in an essay of between 500 and 1,000
words. Individuals or teams of up to three
students can produce a 3-5-minute video
on the theme. A student may submit both
an essay and a video, but only one of each.
The 2024 District of Idaho Civics
Contest is open to high school students

in 9th through 12th grade residing in
the State of Idaho. Students from public,
private, parochial and charter schools, as
well as homeschooled students of equiva-
lent grade status, may enter. More infor-
mation on how to enter can be found
here: https://id.uscourts.gov/clerks/2024_
Civics_Contest.cfm.

Justice Cynthia Meyer Takes
the Bench

BOISE - Justice Cynthia Meyer was pub-
licly sworn in Friday morning as a member
of the Idaho Supreme Court in a ceremony
in Boise. Gov. Brad Little administered
the oath of office.

Justice Meyer, the 60th justice to sit
on the Court, has roots across the state
of Idaho, having been born in Mountain
Home, graduated from Pocatello High
School and spent much of her career in
Coeur d’Alene.

With her appointment, a majority of
justices on the Idaho Supreme Court are
now women. A packed courtroom heard
Susan Weeks, Justice Meyer’s former law
partner, and Judge Destry Randles, her
first staff attorney, laud the new justice’s
humility, humanity, wit and writing.
Justice Meyer wore a star garnet — Idaho’s
state gem. She thanked the many people

both professionally and personally who
have played a role in her career, from fam-
ily and friends to clerks and court security.

Holland & Hart Announces
New Firm Leadership in 2024

BOISE - Boise partner Dean Bennett was
appointed leader of the Employment and
Labor Practice Group. Dean represents
clients to resolve complex business and
competition disputes. He also helps
employers resolve claims of wrongful
discharge and complex wage and hour
matters. He succeeds Mark Wiletsky, who
has served as the group’s leader since 2020.

Justice Meyer addresses the courtroom after taking
her oath. Photo courtesy of Nate Poppino, Idaho Supreme
Court Communications Manager.

Above: Gov. Brad Little, right, swears in Justice Cynthia
Meyer. Photo courtesy of Nate Poppino, Idaho Supreme
Court Communications Manager.
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How Ethics Rules Apply to Lawyers
Outside of Law Practice

Live Audio Stream

1.0 Ethics credit

o)

2024 Ethics Update Part 1
Live Audio Stream
1.0 Ethics credit

o)

2024 Ethics Update Part 2
Live Audio Stream
1.0 Ethics credit 27

o)

Professionalism for the Ethical Lawyer
Live Audio Stream
1.0 Ethics credit

‘))) 29

& =In Person
Ij = Live Webcast

‘))) = Live Audio Stream

20 Lawyer Ethicsin a Digital World

Live Audio Stream
1.0 Ethics credit

o)

Smartphones, Tablets, and Other Devices
in the Workplace

Live Audio Stream

1.0 Ethics credit

o)

Environment and Natural Resources Law
Section Annual CLE

Hyatt Place Boise/Downtown &

Live Webcast

X L

March
Governance for Nonprofit and
Exempt Organizations
Professionalism and Ethics Section 13
Annual CLE 22

Fourth District Bar Spring Case Review

11-15 Batter Up: Balancing Ethics & Expertise

inthe Law
2024 Americans with Disabilities Act Update

Lawyer Ethics When Storing Files in the
Cloud

For more information and to register, visit www.isb.idaho.gov/CLE.



Excellence, integrity and accountability in the provision of
Vocational Rehabilitation services.

Kourtney Layton MRC, CRC, LVRC, ABVE/D, IPEC, CLCP, CVE, CIWCS-A
Rehabilitation Counselor, Vocational Analyst, Expert Witness

e Worker’s Compensation
e Employment

e Personal Injury
e Family Law K I
e Life Care Plans

e \ocational Assessments d
e Expert Testimony

Local experts you can trust. We live, work and play in Idaho!



Committed to clients, the law'and rights of the injured,

John has proven himself with many multi-=million-dollar verdicts.
He has a focus on winning proven by his black belt in Kenpo karate
and numerous professional recognitions like an AV-Rating,
Best Lawyers “Lawyer of the Year,” ABOTA membership and

induction into the American College of Trial Lawyers.

FEE SHARE - CO-COUNSEL - REFERRALS - ADVICE

WANT HELP WITH A WRONGFUL DEATH OR SERIOUS INJURY CASE?

CALLJJ. 208 3437510

| p— |
537 W. Bannock St Boise, ID 83702 » HepworthHolzer.com H E PWO RT H " H O LZ E R

e LIFE-CHANGING LAW



