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THURSDAY, JULY 27, 1939
(Morning Session)

PRESIDENT EEERLE: The meeting will come to order. I appeint
ar a canvasging committee Wm., A, Johnston, Thos, Y. Gwilliam, and
Paris Martin. The report of that committee will be made here at 2
o’clock, The firgt matter on the program will be the report of the
Becretary.

SECRETARY GRIFFIN: The Board of Commissioners during
the past year. conelsted of J. L. Eberle, Boise, Preaident; Walter H.
Anderson, Pocatello, Vice-President; and Abe Goff, Moscow. Mr.
Ehberle’'s term ag Commissioner from the Western Divislon expires with
thls session, and his successor is to be elected today,
FINANCES:

'The sources of revenue of the Idaho Siate Bar are:

{1} Lawyers' annual license feés of $7.60 each. Phigs is an
increase of $2.60 over previous years, resulting from the direction of
the last annual meeting to secnre amendment of the license statute.
As amended, Sec. 3-40% I. C. A. Increased the fee, provided that it be
paid prior to March 1st ingtead of July 1st, and directed that such
fees be paid into the Bar Commission Fund, together with moneys
directed by the Supreme Court to be paid therein, and the whole ap-
propriated for the use of the Idaho State Bar. The Board has always
congtrued the license fee to be for a calendar year, with a grace period
for payment until the statutory &ate, alter which the fee was delin-
quent and the delinquent attorney subject to discipline for practicing
thereafter or having practiced during the calendar year theretofore.
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The movement of the "deadline” from July 1at to March ist did not,
therefore, change the llcense year, but only the delinquency date.

(2) Costs in dieciplinary proceedings. In wome Iinetances the
Supreme Court assesses copts and expenses of the Bar in dieciplinary
_ proceedings against the offending attorney; In all cases of fillng com-
plaints for non-payment of license fees $1.00 costa are assessed and
required to be paid before dismissal or reilnstatement, under Rule 156
of the SBupreme Court. All such costs collected are, by order of the
Supreme Court, payable to the State Treazgurer into the Bar Com-
mission Fund.

(3) Examination and investigation feea. Tursuant to action of
the last annual meeting the Beoard presented, and the Supreme Court
approved, an amendment to Rules 106 and 113, under which applicanta
for admisslon pay an examination and investigation fee of $15.00 if
not admitted to practice and practicing elsewhere, or 350.00 f{f there-
tofore admitted and practicing elsewhere, These amounts are, by
order of the Supreme Churt, payabls to the Stiate Treasurer into the
Bar Commisslon Fund, except that under the conditions set forth in
the Rule $7.60 thereof may become repayable to the applicant.

The Bar Commlission Fund 1s, by Sec. 3403 I. C. A, continuously
appropriated for the purposes of the Bar Act. However, the Legla-
lature has required budgeting of expenaes and blennlally appropriates
specially therefor from the Fund, and probably this constitutes a lim-
itation of its use. So far the Board has budgeted the entire amount
of the Fund, including balances and esiimgted revenue for the pue-
ceding two years, although by keeping contro] of expenditures it has
uvsually not spent the entire Fund In wny two-year period.

Recelpts and expenditures In the Fund are as follows since the
report at the 1538 annual meeting:

Receipts (ae of July 1, 153%):

Balance, July T, 1938 $2,133.41
Error per SHtate Auditor. .. 100.50
License fees collected 4,600.00
Costs Collected 210.00

Examination fees collected.... .. 409.50

TOTAL. $7,463.41

Note: Both costs and examination fees are more than may nor-
mally be_expected annually due to payment into the Fund of accum-
ulatione from previous years heretofors carried in a Trust Aoccount.
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Expenditurea: . .

Office Expense. . $1,223.58

Travel : 448,87 o
Meetings 384,83
Fablication 1938 ProceedIngs....seen 063,88
Examinations 400.20
* Diseipline. N 396.10
Legislative... 48,92
TOT ALt e crreoriirneemreeen$ 3, 25614

Balance in Fund July 1, 193%.. - $4,197.27

As above stated, the Leglelature appropriated out of the Bar Com-
mission Fund for the biennium beginning January 1, 1939, the sum of
29,760.00, out of which had been spent since January 1, 1939, to July 1,
1599, $937.67, or 9.63% In 26% of the period.

The iteme of expenditure above for examinations and disclipline
do not refect the entire cost thereof, since they do not inctude alloca-
tion of n proportion of office and travel expense due to those activi-
ties, and which were more fully explzined In the 1938 Report of the
Secretary. '

ADMISSIONS:

In Idaho all edmigsions are upon examination, there no longer be-
tng any admissions on Certificates from other states or courts. All
applieants must apply to the Board on forms provided, and pay elther
$15.00 or $50.00 examination and Investigation fee. If the Board is
satisfied that the applicant meets the educational and characier re-
quirements of the Rules of the Supreme Court, permission to take
examination s issue-cik; Two examinations per vear are given. The
Board membere draft proposed questions and the entire Board reviews,
redrafts and accepts the questions before an examination. The place
of examingtion is largely determined by locatlon of applicants, exam-=-
inations often being given simultaneously at three different places.
Thereafter, the entlre Board meets and grades.

_Especlal care is taken to prevent any possibility of identity of
applicants during grading. The name must not appear anywhere on
the papers. The applicant writes only his application number on
the cover of the anewer book, and before grading thia is removed and
an arbitrary number substituted, the original and arbitrary numbers
being sealed in an envelope which s opened after grading is complet-
ed, the application number ascertained, and from that the applicant
{dentified In the Board files.

Hach answer of each applicant i3 graded by four graders, and
thelr average grade granted. The examination, consisting of about
66 questlons and 1 briefing problem, is divided Into seven sections
or sesslons over a perlod of four days. A less number of guestiond
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are given the first day to permit an opportunity for the applicant to
settle down,

‘The results, of course, vary, the per cent passing running from
a low of 28% to several highs of 1009 during the past 18 examina-
tlons, inciuding June, 1230, to and including December, 1938. During
that period there were 166 examined, of whom 110, or 70.6%, passed

at thelr first examination, and 136, or 87.1%, passed either on the first

or a subsequent examination.

Figures from all other states show a varlance of passing from a
low of 20% to a high of 100%. and an average over the country of
48% passing in 1938, In Idaho 24% passed the June, 1538, examina-
tion, and . 73% the December, 1948, examination; a year’s average of
499,

Since the last report 22 applicants were permitted examination, 1

rejected. Thirty-nine applicants (including repedters) appeared for
examination, of whom 25, or 4.1%, passed. Those failing may again
be examined, and, as before noted, the result will undoubtedly be a
higher per cent ultimately admitted.

EDUCATION FOR THE BAR:

The matter of education for admission has received the consldera-
tion of the Board, the Court, and the College of Law, Unlversity of
Idaho, Several conferences have been held, and problems and possi-
hle solutions discussed and suggested. Among guggstions are admis-
slon from the College of Law, University of Idaho, upon dlploma.
This practice waes once quite prevalent in the wvarious states, In
1938, however, such admilssions on diploma were permitted Iln but §
states (Fiorida, Mississippi, Montana, South Carolina and West Vir-
ginia—Ann, Review of Legal Education 1937). The atandards of the
American Bar Association, adopted in 1921, rsconsidered in 1929 and
since in effect, provides “The American Bar Association is of the
cpinion that graduation from a law school should not confer the right
of admission to the Bar, and that every candidate should be subjected
to an examination by public authority 1o detiermine hig fitness.”” The
difficulties of supervision by the Court or Bar of the course of study,
teaching methods, examinations, faculty members, ete., and of meking
distinctions between law schools, are some of the problems appearing
and the subject of discussions. There are arguments on - both alles
of the question,

Algo there has been suggested ag a supplement to law school
training a period of required internship in a law office under the sup-
ervision of a practicing lawyer, before examination, so that the appli-
cant may adjust study to practice before admlgsion.

Algo there has been suggested a separate Board to prepare gues-
tions, conduct and grade xaminations, with members having long
terms for continuity of policy, with fitness and temperament for such
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work, and to permit the Board of Commissioners to devote more timsa
to other probleme of the Bar,

‘These are oniy gome of the matters with relation to education
and admisgions to which the Board has given study.

LEGISLATION:

Pursuant to the directions of the last meeting, an active Legisla-
tive Committee gave a great deal of time to proposed legislation ap-
proved by the Bar, such as some probate refbrm. the rele making power,
judges’ retirement, and laws affecting examinations of abstracta of
title, A report on such activities will later be made at this meeting,

LOCAL BARS:

‘The Board has continued the policy of endeavoring to give oppor-
tunity to every lawyer member ‘to pass upon the policy and problems
of the Idaho 'State Bar through his local association, and upon recom-
mendation of a committee proposed to the Local Bars a set of by-laws
for the Local Bars Section, which in effect makes [t the legislative
branch of the Bar and at which delegates from the Local Bars act.
These by-laws were adopted by the requisite number of Local Bars,
and go into operation at thig meeting.

DISCIPLINE:

Since the last meeting 3 attorneys have, upon recommendation
of the Board, been suspended by the ‘Supreme Court, 1 recommended
for disbarment, 1 recommended tor public reprimand, 2 suspended at-
torneys were recommended for reinstatement and reinstated, 1 attor-
rey previously puspended was denled reinstatement, 6 complaints were
diemissed as not justifyfng action, 1 attorney warned with respect to
solicitation of business, 4 proceedings have heen instituted and are now
awalting hearing, 2 investigations of jllegal practice of law are being
made, 2 complaints are being investigated.

Thirty-nine proceedings for suspension for practice without pay-
ment. of 1939 licence fees have been commenced. Nineieen of these have
been dlamigsed upon payment of the license and costs of $1.00 each,
In 20 service has been made, but time for appearance has not expired.

LICENSED ATTORNEYS:

Average L]
1931-38 1939
‘Northern DIiviSioN....oen 120 111
Western Division 261 256
Bastern Diviston : .~ 125 123
Non-Regident 25 25

531 516
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There are also 21 State and 1 Federa Judge who, by EStatute, are
members of the Idaho State Bar, whose total membership fs there-
fore GB86.

DEATHS:

The following deaths have been reported since the last meeting:

Raiph Edmunds, Idaho Falls

John P, Gray, Coeur d'Alena

H. A. Griffiths, Caldwell

A. '8, Hardy, Grangevilie

A. H. Oversmith, Moscow

John P. Plewhead, Caldwell

M. J. Sweeley, Twin Falls

Riel Wilson, Cambridge

B, M¢Clain Wright, Idaho Falla
Also former members:

D. L. Young, West Hollywood, Cal.

K. I Perky, Long Beach, Cal.

PRES. EBERLE: If there are no oblectlons the Secretary's report
will be filed. The next item on the program is the President’s An-
nual Addresa.

"This is the fifteenth annual mesting of the Idaho State Bar. Al-
most forgotten are the efforts of those courageous and forward-look-
ing lawyers who pioneered the establishment of the integrated Bar in
Idshe, and in ite early years labored and struggled with Its work and
problems. Rough and difficult indeed was the way., In reirogpect
t is interesting to note that the opposition and the ohstacles came
malnly from our own peopie and, at the time, it was the leaders of
the Bar in other jurisdictions who felt and stated that Idaho, with its
tradition of able and patriotic lawyers, by the establishment of an
integrated Bar, had taken a forward atep.

We have come a long way. Some of those who pioneered this
organization are still with us. In the history of our profesgion, their
efforts, unpublicized and unsung, shall aiways be an outstanding
example of courageous public service and I would indeed feel remiss
were I to permit this opportunity to pass without paying tribute' to
their vision and to thelr ioyalty and devotion to our profession.

Our progreds at times has seemed slow. Often those engaged in
the work of the Idaho State Bar have felt a sense of frusiration. In
recent years, however, there has been an acceleration, not only in the
.progress of accomplishments, but alse in the spirlt of cooperation. In
the early days of the Idaho State Bar our profession in Idaho was
merely a lot of lawyers practicing law, with no sense of unity or
accord. ‘The habits of mind and standards of living of older mem-
.bers had grown far away from any need or desire to take part In
Bar Assoclation work. A number are still dislnterssted—a few are
atifl openly hoatile. But the younger lawyers have shown a keen
interest in bullding a strong, coordinated, representative organfization,
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In part, this Is due to the wiser poliey of law schools inculcating in
the studenis the thought that an organized Bar is an integral and
inherent part of tbelr professional work, something that is ever an
outlet for their Ideals and their desire to render public service.

Soon those who have pioneered, and lahbored and struggled with
the work and problema of this organizution will disappear from the
gcene of action. No one who has had the experience that I have had
with the younger members of our Bar the .past three years can be
pessimistic about the future of the organization or the disposition of
tbe younger men to take their place and do their bit in the tasks of
the profession. There will be no break In the continuity of lea&e;-
ship or policy, but witb thig difference, they have apparently caught
the spirit of a greater wisdom. When these younger men have grown
older, and pause to Inventory and wvalus what they have acquired in
and from the profession, they will not think chiefly of the briefs they
bave written, the cases they have argued, the fees they have col-
lected; they will rate higher with the years the work they have done
in this organization from a eense of agpiration for something better,
and the friendshipa that they bave made and held along the way.

Their courage, vision and solidarity will be sorely needed and put
to severe test and strain in the generatliona in which they will practice.
They will become keepers of our heritage and defenders of our insti-
tutions, which undoubtdly will be attacked as never before, The
march of Socialism is on. Unless we close our eyes to current hig-
tory we must realize that the forces sweeping over the nations of the
world, and particularly Germany, Italy, Ruassla and Japan, are ‘world
forces, and that It la Impoesible for us to remaln immune from them.
The American variant of these forces will be largely moulded by these
younger men,

Gone are the days when the profession can be led or guided by
men who do not attend its meetlngs, catch its spirit and enter Into
its work. Most lawyers, and no small part of the press and the pub-
iie, are thinking and talking about the better organization of the Bar,
the Bar Association, Itz structure, its relation to the administration
of justlee and its usefulness to the public. No Independent and self-
governing legal profession can be commanded by retainers, coerced
by public office or intimidated or sllenced by threats and charges
againat lawyers individually or as a whole. Independent and seli-
governed, it is one of the best safeguards of freedom in the United
Btates.

‘The younger lawyers apparently see crystal clear that the organ-
ized Bar offers the means of using their time, tzlents, and ideals in
accomplishments for the profession and the public, without the sacri-
fice and digression inherent in seeking and holding puble office. In
my opinlon it is the only way to enduring friendships among the pro-
fession. A friendly Bar gives you something that vou cannot obtain
in any other way, the friendship and confidence of men, whom you
are happy to have and hold always a3 your friends, E
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The recognition of these things accounts iargely for the type of
leadership coming Into State organizations, men who are bugy, effent-
ive lawyers, who are still engeged in the glve and take of active prac-
tice; men who have ideala and tbe willingness and determinatlon to
back them up and work for them; men who are open-minded, patlent,
tolerant of others’ views, forward-looking and practical in methods:
men who look upon Bar Association work as a duty and opportunity,
and not a decoration or reward.

In self-appraisement, our work during the past vear, may be sum-
med up as an effort to meet frankly such candlé criticisms by the
memberd of the Bar as have come to our attention.

Time and time again, as I contacted members of the Bar in var-
ioug parts of the SBtate, I heard the ecriticism that the action of the
Idaho State Bar at Its annual meeting was not truly representative.
The principal objection seemed to be that when the annual meeting
was held in one section of the State the lawyers from that section
dominated fis actlon. Manlfestly, if substantially all of the lawyers
attended the annual meetings, thers could be no merit in this criti-
‘clsm, However, inasmuch as this seems improbable, the criticlsm
was sufficlently widespread to justify a change In mach!inery. As
you. Know, the entire control of such actlon as may be taken at this
annual meeting has been turned over to the local Bal section com-
prising delegates. This mection manifestly cannot be dominated by
any group. Each local organization is represented by its delegates
and their actlon should be truly representative. Undoubtedly, some
changes will be found wise, but the fundamental principle has now
been established. After our discussions today and tomorrow, ,the
delegates will meet, commencing Saturday morning, and in moulding
the policy of the Assoclation by their actlon, may they have In mind
that the Bar Commiasion wil! endeavor to carry out during the en-~
guing year such action as they may take in behalf of the integrated
Bar of the state.

So, llkewise, we have sought to meet certaln criticlsms as to ad-
misslon to our profsslon. Lest we forget, it was not without a sirug-
gle that we became gelf-governing, with control over the admisaion
of members to our profession. et us also be net unmindful that
our control over such admission is stili subject to constant attack.
We have endeavored to keep abreast with the general tendency tu
raise the standards of admission. You may be assured that it has
taken no small amount of courage and determination on the part of
the Bar Commissioners to be firm In upholding these standards. Our
problem is not unigque. A study indicates that simnllar problems are
found in almost every jurisdiction. ‘This arises from the fact that
a diploma s not, in itself, a gualification of admission. ‘The Associ-
atoin of "American Law Schools admits that the law schools teach
jurisprudence and that there Ia a gap heiween their teaching and the
practice of the law. This gap has been bridged in various ways. In
Pennsylvania, for example, a year's clerkship ia required. In Call~-
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fornila the Bar Assoclations have established lectures on the practice
of the law. It has been Buggested that a pix montha clerkahlp in
Ifaho ‘be required. It has also been suggested that University of
Idaho law school students be admitted on diploma. This wiil be be-
fore you for your conslderation. I feel quite keenly that such would
be a siep in the wrong direction. Permit me to call your attention to
the position of the Amerlcan Bar Assoclation:

“The American Bar Associatlon is of the opinlon that
graduation from a law achool should not confer the right
of admission to the Bar, and that every candidate should
be subjected to an examination by public authority to de-
termine his fitness.”

Lxperience has demonstrated that where the diploma privilege
exists, supervision of law school by state authority is necessary, but
that such supervision is impractical and that the tendency is for the
standard gradunally to depreciate. Setting up requirements for ad-
mission to the Bar is a function which should be kept within the con-
trol of the profession for the purpose of protecting the public, and
should not be delegated to law echools.

It has been suggested that the Bar Commiasion coopérate and co-
ordinate with the law school, In my opinion the work of the Bar
Commigsioners is now sufficiently heavy that it would be impractical
to attempt to add to such work any additional duties in connection
with the law school. In faet, it has been my recommendation to the
Supreme Court that the Bar Commissioners be relleved of the duty
of preparing and grading examination guestions, My thought in do-
ing 80 was not only to relieve the Commigsion of these duties bui to
bring about continuity. of policy. In other words, Bar Commission-
ers are not necessarily elected for their academic proelivitles, their
ability to frame and grede examination questione. ‘The result is that
as Bar Commisslioners change, it may well be that the policy as to
framing and grading gquestions may aiso change. If there were a
separate Board of Bar Examiners such as there now Is In various
states, with lawyers chosen for thelr academic fitness, as well ag their
ability and knowledge of the law, with leng terms and ne other func-
tlons, excepting control of examinations, there manifestly would he
a tendency toward continuity of policy.

In any event, it 1s manifeat that the problem of determining an
applicant’s fitneas to practice law Involves many conslderations of o
technical nature which should be in the hands of those especially
trajned to deal with them. May you consider the problem qulte ser-

‘tously before walving the right of examilnation as to any indlvidual

or group of Indlviduals seeking admission te our profession. The

‘present system undoubtedly is not a perfect test, but as it has been

gradually developed by experlence, throughout the country, it s ths
most practical, falr and effective means of determining the 'fitness
of the applicant to discharge the responsibilities of & practicing
la‘w‘yér.
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We are enjoined by our Canona to support our couria and judges,
and that they are entitled to recelve our support against unjust crit-
selam. Manifestly, we must have and take g deep interest in ths con-
c}uct and Independence of our judiclary. After all is aald and domne,
it i8 our judiciary. You will note that a candid discusslon of our
judlciary is one of the subjects on our program, This resulted from
what seemed to be s general criticism among lewyers throughout
the state, justifying such a discussion. May wa be reminded that
the Canons of Judicial Ethice enjeoin upon our judges to be courteous
to counael, patlent, always avolding & controverslal manner of tone,
fearless, lndifferent to all influences, and that they should not seek
to d¢ what they may conaider substantial justice in any particular
cage and disregard the general law as they know it to be binding
upon them. It is our duty to make every effort te assist the judi-
clary in its functions, that it may be actually independent.

In line with this view, this Bar, at its last annual meeting, went
on record In favor of a judicial retirement bill, Pursuant te such
instructions, the Commisglon introduced a bill providing for such re-
tirement in the last legislature. As you know, it failed of passage.
The opposition came in a large part from our own members, who felt
that the action of the Idaho State Bar was not truly representative.
May this matter again be considered and acted upon by the delegates
representing &l of the members of the Bar, having in mind that it is
our judiciary and that no step should remain untaken which might
tend to make It In fact independent.

The matter of minimum fee schedules has been given consider-
able thought and I sincerely hope the matter may agaln be discuesed
fully by the delegates at their meeting. There musat be borne in
mind Canon 12, as amended, of the Americen Bar Asaoclatlon, wbich
contains this provision:

“Tn determining the customary charges of the Bar for
slmlilar services, it is proper for a lawyer to conslder a
achedule of minlmum fees adopted by a Bar Assoclation,
but no lawyer should permit himgelf to be controlled there-
by or to follow it m3 his sole gulde in determining the
amount of his fee. In fixing fees, it should never be for-
gotten that the law profession is & branch of the admin-
istration of justice and not a mere money-getting trade.”

T feel that we are all not unmindful of the fact that the profes-
slon can also be cheapened by cut-throat competition to the extent
where many members of the Bar do not recelve a Hving compensation
for thelr aservices. A number of decleions have been rendered in
connection with this phase of our profezsion and should be carefully
congldered by the Bar as a whole In working cut a ratiopal and con-
sistent pollcy.

As many of us know, pursuant to the action of thig baody a year
or go ago, the Commission also introduced in the Leglelature a ‘bilE
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providing for the rule making power of the Supreme Court. THere
again, the opposition came from a few of our own members, whe are
still hostile to the o¢rganized Bar. This subject is again on our pro-
gram and I trust that some actlon may be taken. There can be no
ratlonal’ answer to the uniformity of rules in the state and federal
courts. The tide is manifestly toward placing the entire rule-making
power and the administraiion of a unified judiciary in the hands of the
Supreme Courts of our various States. This action may be deferred
for some vears in Idaho but ultimately it must come to pasi.

There are a number of other problems upon which various com-
mittees are at wark. A survey should be had for the neceasity of
legal clinics, examination of abatracts, cooperation with the Grange
and abstract companled to meet the criticisms of the publle with
respect to the expense of the examlination of titles.

In these days of keen competition and difftcult times our Canons
and the spirit they breathe still serve to convey 4 rnessage of hope
to- every lawyer to whom his profeseion is somethlng more than a
resource for making a livelihood and wheo asplres in the practice of
it to play at least a humble role in a great organized movement to
promote human welfare and happiness through some approximation
of an ideal admlinistration of juatice. Something is expected of the
tegal profession which it is not completely fulfilllng, Lawyers must
think of their profession as & whole and not merely as a number of
individuals practicing law. Lawyers must think of thelr work as
that of & profession and not merely as a means of a livelihood, and
should accept and fulfill the responsibilities of a profession not oniy
to the publle but to its membeTs. The acceptance of thly concep-
tion has & reclprocatlng effect In that, as more and more of the mem-
bers of the Bar catch Its spirlt, o more fair compensation will be ask-
ed and received, and each member will be more considerate of the
other memberg of the Bar. Although the profesaion 13 net merely a
means of Uvelihood, nevertheless a cheapening of our servicea by cut-
throat comgpetition iz not omly contirary to the conception as stated
but is unwholesome both for the profession and the public.

It is true that at tlmes there comes to us. the hattlng doubt wheth-
er every member of the Bar will ever do more than render Up service
to this conceptlon and fully realize that his every act, whether fixing
a fee or in conpection with any other relationship with the public,
has & direct bearing upon the welfare and life of his brother attorney.

If, In self-appralsement, there comes a4 Sense of frugtration, may
it be used to spur further endeavor towards this goal, which many of
ue still believe is measurably posslble of attainment. ‘It can only
be attalned, however, by an organized Bar and an assiduous cuitiva-
tion of traditional ideals, particularly among the younger generation
of lawyera, Tt is, theretore, for us not as individualsg but as an or-
ganized group, to plot cur course threugh the poesibilities and oppor-
tunities of a great profession to strive to make our ideals an actual-
ity. Sometimes this call to hlgh asplration seems unadapted to the
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atern exigencies of everyday life and inadequate for professional sur-
vival in these days of keen competition and difficult times; however,
of this we mey be certain, that if we walve It aside as an impracticai
ideal or postpone it, we will miss that whiclf confers on life its essen-
tial significance and, on achievement, iis true value. (Applause.)

PRES. EBERDE: Gentlemen, the next matter on the program is
5 discusslon of Alds to the Attorney and IHis Practice. I am glad
to introduce fo you, Mr. E. B. Smith,

MR, SMITH: Mr. President and Members of the Idaho State Bar.

My assignment under “Aids to the Attorney and His Practice”
is the subject “Should Attorneya Be Bonded?" I shall digcuss the
question as to whether an attorney wshould furnish a fidelity bond
guaranteeing to indemnify his clients agailnst loss on account of em-
bezzlement, dishonesty or fraud. I shall present the affirmative side,
knowing that 2 logical argument can be advanced against it.

I have made inguiry of repregentatives of insurance companies
and of their underwriting departments concerning whether the laws
of. any state require attorneys to be honded. So far as I can ascer-
taln no such requirement exists. The subject matter in some of its
rhases hes been discussed heretofore briefly by the American Bar
Assoclation ahd it Executive Committee; otherwise, it appears to be
cne of first impression.

In approaching the subject of “Aids to the Attorney and His Prac-
tice,” I advance the premisge that if attorneys’ bonds would have the
ganera! effect of creating more confidence of the public in the Bar,
then such would aid the attorney.

In the_,businea‘s world generally, all money handling officers, em-
ployees and clerks are required to furnish fidelity bonds. Thia ap-
plies in all classes of business, whether private or public in nature.
]_It ig algo deemed good business thet bonds be required for the falth-
ful performemnce of contracts involving financial transactions and obli-
gations. The attorney is realizing more and more that his profession
iz one of business. He must and does reallze, as do other types
of business men, that he lg entitled to and may maintain his office
80 long as he can pay his .overhead and make a reasonable Uving.
He. is essentially an adviser of business, hence an integral part of
business. A practice deemed necessary in the business world sbould
be one worthy of consideration by the legal profession.

Our administrative hranch of government fequires money-
handling officers, employess and clerks to furnish fidelity bonds. This
legal requirement overlaps into the judicial branch of government in
that clerks of our courts, including the clerk of our Supreme Court,
must fanish fidelity bonds as money-handling officers.

_ Aftorneys ere quasi-public officers of the judicial branch of the
government. ‘They are officers of the courts. An attorney is g-rantéd
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the right to collect and handle money for his clientele immediately
upon his admiseion to the practice of law. ‘That right is based upon
the proposition that, upon due investigation, he has been found to bea
a perdgon- of good moral character having the reguisite qualifications
as to honesty and integrity. The judiciary assumes, end has the
right to assume, that when an attorney has been investigated anu
has not been found wanting, he will respect his oath of office and the
Canons of Professional Ethies touching upon hiz money-handling
actlvities for others. In buslness and in the administrative oranch
of government, those desired to £i1l positions of trust also must pass
such a test: the exceptions, if any, may be our elective officers. On
the one hand fidelity bonds are not required, whereas on the other
hand they are.

The annual registration of attorneys in Idaho has averaged about
500 in number during the period the Idaho gtate Bar has been func-
tioning, from the year 1325 to the present time, The statistice show
2 very emall percentage of infractlons by attorneys in this state in-
volving misappropriation or lack of accounting of funds.  Approxi-
mately 5 cases during the last 1B years have heen reported, a few of
which involved the pame individuals. The average {s about 4 cozes
per year during that period, or slightly less than 1% of the Bar, ANy
such case causes criticlsm of the Bar in the community where the in-
fraction oceccurs. Punishment of the wrongdoer by disbarment, sua-
pension, or reprimand dees not cure the financial wrong to the client.
The cllent's financlal loss must be repaid in order to accomplish full
restitution. In some instances cases which have come before the
Bar Commission have bheen dismissed upon restitution having been
meade; In others, the client could not be made whele, By the bond
method a client should never suffer financial loss, since gecurity would
be afforded.

Certain undesirable practices ought to be eliminated it the attor-
ney ls reguired to post bond. It is an admitted fact, and none of us
will otherwise argue, that in case of financial infraction by our fel-
low attorneys, the act is committed because of extreme financial dis-
tress. Seldom 4o we find an attorney who is criminally bent. Most
of us would desire to protect our feliow attorney; and perchance the
same feeling pervades our Bar Commission and Courts. Our sympa-
thy may be aroused, but fundamentally we desire to protect our pro-
feasion.

By the bond method, the matter of any misappropriations or
fallure of &ccounting by the attorney should be entirely eliminated
from those protestive agencies. The matter of investigations would
rest In the hands of independent surety company investigatora. It
may be urged that such practice would not be desirable, since the Bar
can talke care of its own problems in that regard. That would be
true if the Bar had a fund created for the purpose of reimbursing
wronged clients or had adequate security for that purpose. It some
other agency, such as the surety company, is responeible for the se-
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curity afforded, then it should be afforded the opportunity of mak-
ing any Investigation deemed necessary and proper,

. The bond application of an sttorney should not be accepted by the
Bar Commission unless ali hly known existing infractlons in money
matters had been remedled. Under such a condition precedent, pres-
ent violators would have to “clein house” autematically or cease the
practice or law. ‘The suggested procedure should not be retroactive
since It thén might be penal in nature. There should be no ecriticlsm,
however, In requiring the attorney te remedy existing complaints to
the satisfaction of the Commisslon in order to be eligible as an, appli-
cunt for 4 fidelity bond c¢overing his future activities.

Two suggested procedures occur as to the matter of coverage by
& fldelity bond. Each attorney could be required to furnish a bond
in a sum to be f{ixed or, perhaps a blanket bond, covering all practic-
ing attorneys, written in favor of the Commission or the ‘Btate may
be the solution. ‘The cost of a blanket bond -pro-rated should be
nominal.

If an individual bond he required, a graduated scale of its-amount
should govern, based upon the time the attorney had been in prac-
tice and the business handled; for instance, a bond of $1,000.00 ought
to be sufficlent coverage for the young attorney during hie first two
or three years of practice, it then to be increased to $3,000.00, with a
maximum of §5,000.00 coverage to apply at the end of his fifth year
in practice and thereafter. The Commission ought to allow approved
securitiées to be furnished in lieuw of bond.

The adoption of such procedure should aid in maintaining high
standards in the prefession:

‘High standards as to the attorney, becauee of his knowledge that
an impartial surety would be the investigator of any infraction In
money matters committed by him. The matter of protective agen-
cles heretofore mentioned would be removed;

High standards as to the profession generally, since there should
tesult a lesser tendency for the comimitment of such infractions;

Greater security as to the crllentele, since clients, having finan-
cial matters requiring an attorney’s’ attention, could place greater
faith in the profession, That faith weuld be founded upbn the knowi-
edge that security was afforded In case of infractions committed:
also upon the further Xnowledge that in case of proved damage, regti-
tution would be afforded.

It is doubtful whether the suggested procedure would result in
any appreclable increase of business, It might result,- however, in
a redistribution of concentrated businesa involving collections and
the hendling of moneys. Nevertheless, it should develop a feeling
of willingness on the part of the clientele to {itigate matters or make
collections, rather than to foregoe the same.
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‘The precedure which suggesis [teelf, with reference to the bond
application, to apply whether the individual bend method or blanket
bond method i pursued, la:

1. 'The attorney's application for the hond, or. to comse under the
blanket bond, should be approved by the Bar Commission or a deslg-
nated member.

2. Due investigation should be made to the end that a certificate
of good moral character be executed as a part of the bond application
and as a ¢ondition precedent: it should recite that mo known Iinfrac-
tions exisied involving the misuee of moneys or things of value.

3. The bond should run in favor of either the state, or prefer-
ably, the Bar Commission.

4. A direct action on the bond in favor of any party damaged,
should be provided. -

6. Moneye belonging to others should be Tequlred to be kept in
a separate trust fund.’

SBuch procedure ought to result in the exercise of great care and
vigilance by the Bar Commission and: i{s commiftees. If the Com-
mission was named the obligee, certalnly it would not desire being
named & party litigant on the relation of an injured party plaintift;
members of the preofession would entertain the same feeling. It
would seemn the exercise of greater care, both by the Commission and
the Bar cught to result. ‘The procedure would be an application of
the principle of the ounce of prevention rather than a pound of cure.

The question arises as to how acts of foreign counsel could be
saieguarded agalnst under the suggested bond reguirement. ‘The
responsibility in finanecial transactions would automatleally rest with
the local couneel. Under our present court rule, local counsel is held
responaible for every step of a proceeding in which foreign counsel
is an attorney. Foreign counsel cannot appear in our courts unless
joined with local counsel. The responsibility of local counsel would
include the accounting by him, although the moneys had been remit-
ted by opponent client, direct to the foreign counsel.

The legality of the matter of requiring attorneys to 'he bonded
at first might appear to be questionable. The courts, however, repre-
senting the judicial branch of the government, have the power to
Impaose reasonable régulations upon attorneys; nor must the prineiple
be overlooked that the attorney’s right to practice law is not a nat-
ural or constitutional right, but is one resting in privilege, franchise
or license, granted by the judiciary; hence, the matter of requiring
the attorney to furnish bond rests In the reasonable exercise, by our
Judiciary, of & sound and just judicial discretion. The regulation
would be & reasonable one designed for the protection of both the
Bar and the clientele, with “& speedy remedy afforded,” by restitu-
tion from the security afforded, for the clvil Wrong.
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1 entertain the view that if attorneys were required t¢ be bonded
by our Bar Commission, it would reault In added confidence of the
public in the Bar; after all, we are professional business men who
are dependent upon that public for whatever business comes to ous
officea, Any plan 'which would tend to create greater public con-
fidence in the Bar, most certalnly would aid each individual attorney
in the practice of his profession. ‘The matter of the attorney poat-
ing a fidelity bond for the protection of his clientele, so far ag his
private business Is concerned, is not a new Idea. Thoee bonds are
written by several surety companies. The idea is & new one, how-
ever, that our Bar Commission should require an attorney to post a
fidelity bond as a prerequisite to entering the practice, or continuing
in the practice of law. “The subject presents much food for thought.

PRES. BBERLE: Paris Martin, Jr. wil also discuss this subiect.
Mr. Martin. ’ ’

MR. MARTIN: Pres. Eberle, Gentlemen: It is probably to some
extent true that the American Bar has for some time past been ex-
tremely busy balancing ite high hat at a fashionable tilt—an angle
that has kept its eyes from seeing a number of current trends anda
conditions in modern existence until after those trends have become
well intrenched and established facts. The result has been that
there are reports that law husiness is falling off, that a great number
of lawyers do not pay income taxes-—not because they are sufficlently
clever to avoid them, but simply because they haven't any Income on
which to pay, and that in many instances ‘business formerly done by
lawyers is belng taken elsewhere.

Very recently Robert Jackson, Solleltor General of the United
States, & painfully consigtent New Dealer, but an able lawyer never-
theless, put the profession on notlece in another matter relative to cur-
rent trends. Mr, Jackson said:

“The Government is already, through relief rolls and
W.P.A, projects, providng support for a very substantial
number of lawyers. At the same time it sees a large
number of citizens who help pay taxes, deprived of legal
services because they cannot pay the provisional scale of
prices.

“Y have grave doubts that society will continue to
gupport idle iawyers and at the same time go withour their
service once it wakes up to what it iy doing.

“Our Bar cannot claim to be discharging its full duty
to society by rendering service that is out of reach of an
increasing proportion of our people.”

MNow, I mention these things not because they have any direct
connection with the subject of my remarks, but rather because they
are circumetances Inviting our attention to the gemeral subject of
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“afds to the Attorney and His Practice.” ‘They are conditions which
lend, more than perhaps might otherwise be the case, a certain qual-
ity of timeliness to the discussion which is to follow. It is a matter
of genuine regret, though I am sure that the announcement will be
the occasion for no great surpprise, that T am unable t0 announce an
ism which will obviate need for further alds to practice, I have bheen
requested, rather, to dlscuss, under the general heading, the topice
of “Legal Clinics” and “Cooperative Bar .Association Advertising."”
You will kindly note that there is no advocacy for these things on
my part, nor will I draw conclusions of any other kind.

The term *“Legal Clinlcs” has reference to sessions for members
of the Bar designed to offer short courses in various branches of the
modern law. Buch e¢linics, usually organized under the ausplces of
a clty Bar agsociation, have been tried with succese in a number of
the large cities In the eastern part of the United States. In some
instances they have been conducted at the invitation of a local Bar
associatiun,‘by the faculty of a law school. In other places, they
have conslsted of lectures by practicing attorneys who are experts
in the field of study being offered. ‘The costs are ordinariy borne
by those who take advantage of the courses. The type of course
offered may vary. Recently such a clinic was held in New York
offering five lectures during the period of three days in the field of
Administrative Law, On other occasions the clinie has offered one
or two lectures only on various branches of the law. Such courses
are generajly confined to discussion of new and current developments
in the varioua fields being discussed. The program of a typical clinic
of this nature was as follows:

One lecture on Insurance Law.

Two lectures on the New Federal Practice.

Two lectures on Cost Accounting as a basis for deter-
mining legal fees.

That iy probably sufficient to identify the suggestion. You will,
of ecourse, see that it is similar in nature to the clinic system long in
use by the medical. profession. . You Wil no.doubt Tecall that that
gystem [ncludes the inevitable notice in the brevity column of the
local papers that Dr. Soandse will go for six weeks to Rochester
where he will attend a clinic on dyathermy and will viait his old fam-
ily home before returning to the city. There is always the netice of
return with special emphasis on the attendance at the clinic and the
good doctor's business is expected to thrive thereafter. However,
that may be, the medical profession has recognized a need for facili-
ties in keeping abreast of the times,

There are those In the legal profession who suggest that we have
the same need. It i3 their thought that changing economic and
social conditions call for opportunities for the lé.wyer to consider
modern legal problems In breader scope than can be done, In actual
practice where his time and attentlon {s usually confined by the case
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at hand to a consideration of few limited points in a much broader
field. I can see mome merit to this suggeation. Just recently I
discovered, after declding s sales question relative to agricultural
produce to my own satisfaction on the basla of the law of sales, that
while I wasn’t looking the gentletnen of the United States Depari-
ment of Agriculture had developed &n entirely different set of rules
on which they based decisions on administrative law having no con-
coivable connection with the law of sales, We either follow those
rules or have our broker's license jeopardized while we appeal to the
courts under a procedure which would cost more than the combined
net profits of the last three years.

There are those in the legal profession who see no value in legal
clinics, particularly in areas where specialization may not he the rule.
The value of the sessions from =z general informational standpoint
is granted, but 1t is felt that the practical value of such courses does
not justify the cost where as a general thing we are making our lv-
ing by study of specific cases and by study which uliimately we must
do ourselves.

I submit the matter for your consideration,

The second toplec of my remarks, “Cooperative Advertising,” might
weill be headed, “You Need a Lawyer.” In many I[nstances it is no
doubt unfortunate that the law does mot possess sufficient elastleity
ty cover the consequences of human indifference, folly or downright
recklessness. The average man is very likely to shy at the mere
suggestion that he needs an attorney to gulde him through the con-
ventional pattern of his existence. Lawyers, he intimates, are sharp-
ers and, having delivered this judgment, he goes blandly away to buy,
gell, borrow and lend and to promise to do other things which bristle
with legal risks and which may very well have a siicker as the party
of the second part. In fact, more than ever before, with govern-
mental intervention and regulation being what it is today, certainly
even the little business man needs a lawyer (not a iawyer’'s hand} In
his hip pocket.

Now it has boon suggested that the fallure of the average man to
avail himself of the services of an attorney has resulted from two
things:

1 st—The high cost of legal advice.
2nd—The fact that he doesn't know—until afterwards—
that he needs an attorney.

A clagsical example of the latier is the story told of the young
man whose wife had a baby at the hospital. He called to take wife
and child home only to be told tbat they could not go until the
hogpital bill was paid. A lawyer hastily solved the problem by ad-
viging the hospital that he was about to tell the police that a woman
and cbild were being held for ransom. Installment contracts, real
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egtete transactions, used car deals—all of these and countless others
Involve problems where the services of an attorney should be used.

It is true that in many Instances the publle la not aware of this
necesgity, ‘To sc advise them it has been suggested that Bar asso-
ciationa engage in advertising campaligns along lines pursued by bank-
ing associations, manufacturers’ associations and similar groups n
public relations advertising. Such campaigne would be supported
on a cooperative basls and the coats borne from Bar funds. The
message would be directed primarily at least te drawing attention
to the necessity of legal services and to general education concerning
the flelds and instances in which those pervices are used.

There are those who feel that the legal profession has a story
to tell the public and that this 1s a suitable and justifiable way to tell
it They conslder the tethod in keeplng with our forms of eco-
nomic and soclal existence and point out that it is & recognized com-
petitive manner to rtetain for the profession business which in a
competitive world is being attracted elsewhere,

There are others who feel that such advertising would reilfect to
the discredit of a calling which is a profession. 'They feel, further,
that, 1f It were not such a reflection, it would at most be noething
more than a stop-gap. This group acknowledges that public rela-
tions advertising might well take the form of newepaper and maga-
zine distribution or the less objectionable form of educatlional litera-
ture, public address and purely explanatory articleg in current peri-
odicals. Yet, they say, the diffictultles of the legal profession are
more deep-seated than being merely the result of the forces of com-
pe'tltion. It is suggested that the legal profession cannot hope to
improve or extend Iits position until it has altered its practices and
procedures in such a way that it will make its services again desir-
sble to business because it can 4o the work 'which business wants
done.

I submit the matter for your consideratlon.

Tt has been a distinct pleasure Lo appear before you, I am grate-
ful for your time, and I am so bold as to suggest that if you conclude,
in the discugsion which is to follow, that either of these proposals
have merit, that you d¢ not pass redolutions concerning them.

PRES. EBERLE: Discussion will be led by Judge Baum.

MR. O. R. BAUM: Presldent Eberle and Members of the Idaho
Bar. After being advised that I was on the program I recelved from
& member of the Supteme Court of a certaln state, a letter reading
something llke this: “I have a fellow who wants to go inte the prac-
tice of law, I wonder if you know of anyone who has office equip-
ment, Hbrary, -deak, ete. If 8g, let me know.” Well, I thought the
situetion over and I replled that I had no use for a library and no
vee for a desk and office, bui I didn’t suppose the publlc was aware
of that fact and I sincerely hoped that he would keep the Informa-
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tion to himself as I wanted to remain in practlce a few years longer.

Today we are confronted with a very peculiar and changing sit-
uation. I see before me here a preat number of practitioners, a large
number of whom tried many cases before me during the time that
I was on the Trial Bench; a real advocate was a necessity in every
county and -‘in every distriet. If you will take your present court
calendars and compare them with the calendars ten to twenty years
ago, vou will note that there has been an alarming decreage in causes
nctually filed or-causes to be tried. 'We are undergoing a complete
change in our economle life and this change is having 2 wholesome
effect upon the type and character of business that an attorney today
enjoys.

The .attorney today associated or comnected with buainess or who
knows about practical business probléms is the man who is being
financially rewarded., One of the growlng fields for a lawyer today
iz the tax field and to properly handle the same, the lawyer must
know something of practical business problems, have a” touch of aec-
countantcy and be well versed, not only with laws pertaining to taxes
put the regulations of the various Departments.

The young practitioner today, unless he has given some considera-
tion to the change that we are undergoing, is indeed having, and will
have, a difficult time in establishing a remunerative praciice. I have
associated with me a very delghtful young man, the son of a man
whom you all knew, General Peterson, a great advocate. -Ben fre-
quently inguires: “When are there going to be trials?’ The register
of actions in Bannock County disclosed that in the early twentles there
were almost 1,000 cases filed in one year, and oniy yesterday I made
an Investigation of the register of actions in Bapnock County and in
seven months there was less than one case filed for each working
day. Some lawyers will answer my statements by saying that liti-
gation comes in cyeles, that is, for a period there will be lots of liti-
gation and then for other periods there will be very little, but as a
whole they will average up. That may be true, but I doubt it., The
change that we .are undergoing at the present time economlcally and
with the establishment of Boards and Commissions clothed with judi-
cin] powers hasg and will continue to lessen the work for a real advo-
cate.

The speaker who preceded me, Mr, Martin, made some very inter-
esting comments as to the establishing of <linics. The establishment
of cliniecs, in my opinion, should be given seriousa consideration. One
would be able, by attending a clinic, at all times to be properly ad-
viged as to the new conditions that & practitioner must meet, and by
so doing a practitioner could adapt himeelf to the business that was
most profitable. The accountants today are persons who are inter-
egted in accountancy and who have permission to practice before the
varipus Tax Bureaus, hence are depriving practitioners of some very
profitable business.
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T rather believe that we take ourselves too seriously. We shoﬁld
8o conduct ourselves as a body that we will have the respect of the
community. A number of years ago when Uncle Joe Cannon was
Speaker of the Houee, a TRepresentative from Indiana tried day in
and day out to be recognized but Unecle Joe wouldn't recognize him.
At last, in despératon, he went to some of Joe's friends. These friends
took him to Uncle Joe and explained the trouble. Uncle Joe advised
him te read the rules and then if he wes not recognized, to come back
and discuss the matter ‘with him. The Representative studied the
tules very diligently and still could not obtain recognition, He went
back to Uncle Joe and sald: “I have read the rules and yet you will
not recognize me."” TUncle Joe said to him In a whimslcal way: “Have
you read rule 137’ 'He said: “No, I wasn’t able to find rule 13—tell
me, what 1s it,” and Uncle Joe replied: “Don't take yourself too damn-
ed seriously.”

You may think my remarks are idle, but ! am going to undertake
to show: you why as a body we are not looked upon! with favor by the
pubic. For some years past we have been attempting to stamp out,
as we put it, the illegal practice of law, and every time we occcupy
ourselves as a body in prosecuting some real estate man, we are ridi-
culed by the general public. The Scriveners in England at one time
were the only class of people gkilled in drafting transfers of reat es-
tate and llke instruments. The Scriveners were not lawyers, but we
ag lawyers assumo the right to draw, and to see that no one else
draws, such instruments. In commenting upon this matter, I do not
intend to critcize any member of the present Commission or any mem-
bers of the Bar who has been & member of the Commisson heretofore,
but I want to call your attention to the fact that our assoclation, some
two vears ago, caused an Abstracter in the town of Soda Springs,
Idaho, to be charged with illegal practice of law. There was one at-
torney in Soda Springs at that time, one in Paris and one in Mont-
pelier, and that one in '‘Soda Springs was not interested in drafting
deeds, mortgages, ete., and would leave them all to the Ahstracter.
The Abstracter was far more qualified to drzft a deed covering Soda
Springs property than any lawyer in this house. The Abstracter was
defended by ‘Mr, A, L. Merrill of Pocatello, whom you all know and
respect, myself and Mr. R. J. Dygert, the only =zttorney practicing
at Soda Springs, Idaho. Now, as we go about Soda Springs, our
friends say: "Do you belong to the Bar .Association of Idaho?”"
This one action by the Bar caused the Bar generally to be held up to
ridicule. "What right have we to say to a man who owns properiy
and wants to have it transferred whom he shall employ? It is his
property, but we try to make ourselves his guardian, and you know
when one ettempts to commpel persons to patronize themselves that
the general public looks with disfavor upon such action.

We have heard during the past few months a great deal about
“soclalized mediecine,”” and if we aTe not careful, we will have social-

ized practice of law. Conditions have changed and changed Iim-

mensely. When I began practice in Idaho, perhaps the dumbest in-
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dividual who ever was admitted to practice law could have made a
decent living, but that is not so today. We perhaps do mass think-
ing today instead of individual thinking, and a regular clinic might or
might not be the best for the young practitioners. If there is one
profession wherein individuality counts most, it is In the law profes-
aion.

We are now going through a domplate change in governmental ace
tivities and I think perhaps oae of the greatest alds to lawyers gen-
erally would be for all members of our profession to be just a little
more active in civiec affairs in their own county, If unable to partici-
pate in the affairs yourself, you should at least see that a member
of the Asesoclation does so. I am not interested in what vour indi-
vidual politics are. 'We have non-partisen Boards today and we have
non-partisan judiciaries, and when T say we should be nctive politic-
ally, I mean that you should take an active part In the varlous gov-
ernmental activities in your respective communlties. If you canhot
go yourself, see that some of your brother lawyers do go to the Leg-
islature -and to Congress, and by so doing you can assist in getiting
the government out of business, and by so doing you will be putting
more business In the individual law offices.

. ‘A. CALLAHAN: From vyour Iinvestigation down in Soda
Springs, would you say there Wwas any connection between the fact
that for a long time deeds and so forth have ‘been drawn by an Ab-
stracter, and the present condition of titles in that county seat?

JUDGE BAUM: I would say this, Mr. Callahan. That probably
in all but two instances the titles in Caribou county have been balled
up by lawyers. What I was trying to say was, (and I was using
that as an iflustratior), I don't think the Bar should go out and try to
take a corner on business. by court or legislative action, because it
doesn't create o good-will among the publie,

MR. CALLAHAN: You suggest that the lawyers go to the legls-
lature.' Will you suggest any means of getting them to elect lawyers
fo the leglslature?

JUDGE BAUM: Yes, If the lawyer has behaved himself at home
he will be elected.

P. J. BEVANS: I have listened with a good deal of interest to the
remarks of Mr. Smith, and while I am not, as probably none of you
are, convinced that the time is ripe, or the necessity sufficiently great,
to require the bonding of attorneys in order to guarantee the pay-
ment to their clients of the moneys that may be collected by them, I
think anyone wheo is acquainted with the conditions existing and the
feeling that the general public has for the attorneys, feels the time is
about ripe for the attorneys of the State of Idaho to clsan their own
house lest the public clean It for them. This morning Mr. Johnson,
the Prosecuting Attorney of Franklin County, was telling me of a
little incident that happened te him the other day that indicates the
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eptimation in which the members of the legal profession are held by
the general public. He told me of a fellow who is carrylng a car-
toon around with him which depicts two Individuals contesting over
the possession of & cow, one pulling at the head and the other at the
tall, and at the same time two atiorneys, one on each side, milking the
COowW. It is quite amusing, but that is the conception the general
pub]lc ha.s of the attorneys. ’

Isnt it true that some of the law lists have adopted a practice
somewhat analogous to bonding attormeys? I don't know of ony law
Iist that requires an attorney to furnish a bond as a condition of be-
ing accepted as a member of that list, but I do know of some that
furnish bonds to their gustomers who use the attorneys recommended
by those lsts. It might be a good idea to appoint a committee to
investigaté this suggestion and at léast give it somé serious consid-
eration. It is evident that Mr. Smith has devoted a good deal of
ettention to it. I think that we. will do more good to our profession
and to its memhers, and rehabilitate it in the estimation of the pub~
li¢ i we will show ourselves alive and ready to accept constructive
criticlsm and do those things that would create greater confidence on
the part of the people in thé members of our profession.

If the legal profession itseif should adopt and should go before
the peopie of the couniry with the suggeston that it is' prepared to
recommend -or establish @ requirement that the members of the pro-
fession should furnish bonds in order to guarantee that the profes-
sion should not be contaminated with members who are unfit to re-
ceive the confidence of the public, it might go a long way to assure
the publié that the members of the legal profession took their obliga-
tions Beriously and desire not only to receive but to deserve the con-
fidence of the public. Tt 1a a new proposition. I have no definite
conclugion about the matter, but such voluntary action on our- part
might go a long way to prevent the attempt on the part of the pub-,
lic to adopt more severe disciplinary measures.

‘Mr. Smith gaVE You Ssomme ‘statistics regard{ng the number of
fttorneys who have been disbarred for fﬂ.illng to account for monevs
collected for their clients. - I want to tell you this, that the number
who have actually received diseiplinary action from the members of

‘our State Bar Commission are only a small percentage of those who

have been gullty of such conduct in this state. I know of some in
our own section and I know of some at the present time against whom
complaints of that character have been made, Now, the thought
occura to me tha.t we are rapidly falling, in the estimation of the
peup]e, to the same lowly position that members of that other great
profession have fallen, the medical profesasion. You lawyers who
have had oceaslon to bring suits against members of the medical pro-
fession for malfeasance or malpractice, know how difficult it s to
get & man of the medical profession to testify in a case of that char-
acter. The membersa of the medical profession seem to have en-

tered Into an agreement with each other that the othica of their
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organizaton prohibit them from testifying in malpractice suits against
each other., 'This i e very general Impression, ' '

You might just as well look the matter stralght in the face and
recognize the fact that the Impression is becoming general among
members of the public that it is impossible to get any lawyer to take
any action against a brother lawyer who has appropriated funds be.
longing te a cllent. They have entrusted bills to lawyers to collect,
and know that the lawyers have collected the bill, and have not been
able to recelve any accounting for the money, and have gone to other
lawyers and solicited advice as to what they should do to make the
first lawyer pay over to them the money he has collected, and every
tawyer shies from taking zny action against his brother member.

These suggestions made by Mr., Smith are deserving of our most
gerious consideration.

PREZ, EBERLE: Gentlemen, If there iz no further Adlecussion,
we will adjourn until two o'clock.

THURSDAY, JULY 27, 1939
(Afternoon Session)

PRES. EBERLE: The meeting will pleage come to order. The
report of the canvassing comrnittee shows the following result:
George Donart, £27; C. W. Thomas, 81. Mr. Thomas is, therefore, ap-
pointed Commlissfoner for the Western Division.

First In the line of business thls afterncon is an address on the
topic, "Is the Bar Satisfied With the Judiciary?" delivered by Wil-
bur L. Campbell, of Grangeville, Mr., Campbell.

MR. CAMPBELL: This assignment le one which I feel to be out-
@ide of my ability. There have been occesions where in connection
with my practice before the courts, I might have become voluble and
vociferous. Undoubtedly it Is better mnot to approach this subject
under the heat of provocation. s

Judges are men, and llke mankind are unfortunately in many in-
stances influenced by flattery, directed in too many instances by an
inflated egotiam, and are too easily influenced by criticism, even
though It be constructive and educational.

The position is exaited and one to whom the average man and
woman looks with respect, by reason of the fact that a judge ia
ordinarily consldered to have beem a ileader, in his profession, and
that he has been elevated to his position by reason of eminent qua_l-
ificetion and experience, to sit as an arbiter in the disputes 'betv_vee‘n
men.

Posslbly the one thing to which ¢riticism may ‘be directed as the
most vicious 18 a judge's attempt to establish political Influence. Pos-
pibly all judges are more or less affected in this respect. It is dis-
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gusting to llaten to the trial judge who 18 speaking over the lawyer's
head, and addressing thes courtroom audience, or the jury, and his
remarks heing solely directed for the purpose of personal aggran-
dizement, nothing more mnor less than vulgar campaigning for the
coming electlon,

It 1s doubtful whether any benefit is derived by such conduct.
We may assume that it does not affect the Individual of average in-
telligence, 'who really loses respect for the judge. And it is doubt-
ful whether the individual whose intelligence is below average will
be influenced to any extent beneficial to the judge. At least his in-
fluence would be small if any in the judge's behalf.

The worst effect occasloned by such conduct is the fact that the
jurist thereby lowers his dignity and position and destroys the aver-
age mamn’'s respect and veneration for courts and judges. No good
excuee ls available. Such conduct is inexcusable and in reality wvule
gar. If anything i3 worse it 1§ the desuvltory remarks and conversa-
tion directed by the judge to the litigant in court or witness In the
court room, whom he assumes has a power to exert Influence in the
county or district.

It leads to remarks of the individual that the judge can be reach-
ed or influenced; that he may be “fixed.” That, “The Judge and I
are good frisnds,” “And the Judge will see me through.” And this
is further encouraged by the fact that sometimes judges do Alscuss
matters In litigation outside of the court room to the man on the
gireet, who Is not directly Inferested or concerned, and even with a
Iitigant or party in interest.

‘Then there ls egotiam of the jurist with which we must contend.
It has been said that egotism is a mask for ignorance. At least, it
is evidence of ignorance, and 1lts exhibitlon is more depressing when
coming from & man in honored judicial position, than from the street
&amin, whe is solely influenced by ignorance and want of training
and experience.

You know the type. IIe who prefaces his remarks with a history
of his experience, training and ability and who. reviews the respon-
sible poaitions he has held; his wide and extensive use of newspaper
publicity, which glorifies the judge, belittles the losing adversary and
minimizes the professionel work of the successful advocate.

Ego is responsible for more miscarriage of juatlee, disregard of
law and fact than any other vice. Egotism directs the judge to in-
terrupt your presentation of a carefully prepared argument support-
ed by an exhaustive pressntation of authority by & cool statement
that he is fully Informed as to the law. It prompts the judge to sub-
glitute his opinfon for the law and the facts. It develops after a
while Into a case of egomanisa, and unconsciously influences the acts

and conduct of judges who are reelly capable and have real judicial
ahility.




28 IpaEO STATE BAR PROCEEDINGS

Judgesa, as well as lawyers, should properly realze that the ma-
jority of their acts become mattere of record, open to the eyes of the
world, And while much of the arrogance, untairness, prejudice and
misconduct Is not recorded, sufficlent is preserved to clearly indicate
the lack of integrity, fairness nnd ability of the jurist or of the advo-
cate,

Uncertainty and indeciglon on the part of o judge ia fully as
bad as egotism where It exists. I refer to the type who by reason
of his being incompetent, Indolent or lacking character, never decldes
a cese, or makes a decigion and reverses himself, This type is of
course the incompetent, and the only relief im to replace him by a
competent man, as we should the wviclous and corrupt.

Then there i3 the judge who is a compromising jurist. He who
departy from the legal authority and awards a dogfall, where [t s
agsumed that each party is awarded asufficlent to appease, but In-
pufficlent to justify either in aseserting that his rghts have been
established and/or wrongs remedied.

All these are mentioned. No need to detail the rest, and although
these criticlama seem directed mmore to the trial judge than to the
appellate, yot they apply with egual force to each. Both are too
prone to refuse to remedy wronga end to establish justice, and to
base their declsions upon precedent, and to evade the rellef granted
under the baslc principles of elementary, common, and unwritien law.

‘What I hava attempted to convey la better sald by Judge Cardoza,
in his book, “The Growth of the Law.”

“Judges march at tlmes to pitiless conclusions under
the prod of a remorseless logle which i supposed to leave
them mno alternative. They deplore the sacrificial rite.
They perform it none the tess, with averted gaze, con-
vinced as they plunge ithe knife that they obey the hid«
dng of thelr office, The victim is offered up to the gods
of jurlzprudence on the altar of regularity.” ’

And I may add that this type of jurlst attempta to justify his
position by a long list of cited precedents—they exhauat all written
authority.

We are entitled to criticize judicial Indirection, to a certain point.
Criticlsm that is fearless, just and conatructive will elleviate much
evil, and adjust conduct in many Instances.

The members of the Bar are to be criticized for maintaining an
apparent spirit of indifference. In falling to take a forceable atand,
instead of trying to obtain speclal favors and treatment at the hands
of a j'udge:, and in submitting to treatment that shouild be tforclbly
and fearlessly denounced instead of being condoned.

I recoil from offering abstract criticisin of the jurist, whose acte
are so apparently fraught wtih narrow perception, bigotry, egotlem,
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and with apparent corruption.. Such a man is prostituting a noble
and honorable professlon, is beyond hope of redemption. Criticism
does not alleviate or have any correcting effect where he is concerned.
He drowns himgelf in inordinate selfishness, and invites disagter as
doea the criminal.

I feel that thc greatest good and rellef mé.y come from reviewing
and discussing the careers and accomplishment of those jurists who
in the past have honored and illuminated the law and the pfotess!on
by exhibitlon of abllity, progressiveness, fairness, and by - exemplifi-
catlon of thelr heliefs that law should be interpreted and administered
for the benefit of alt mankind. ‘

Of ‘course ,much ‘good comes from fair and fearless criticism,
which although it may not effect a reformatlon of the  jurist who
departs from his dutles, although in some Instances it may, yet
ar'o:uses public opinion te the point where replacements are made
upon the bench. '

It would be wonderful if every man in judiclal pogition would
shape hie course and official conduct in the light of those who in
thejr judicial position have attalned the utmost.

‘The great Justice Holmes has said:

“If the world were my dream, I should be God in the
only universe I know. But although I cannot prove that
I am awake, I belleve that my nelghbors exist in the same
sense that I do, and if T admit that, it is also easy to admit
that I am in the universe, and not it in me.”

In closing, for a rule and guide to jurist and to advocate, in the
words of Spinoza, A man has done his utmost when he can say:

“I have labored carefuliy not‘.to mock, lt;ment or exe-
crate the actions of men; I have labored to understand
them."

(In accord 'with the program, calling for eandid, and unr.epurted,
discussion, the dlacussion is omitted.)

'PRES. BHBERLE: Reform and Control of Legal Education and
Admisaion to Practice. Mr. Hapa.,

0. 0. HAGA: Legal Education and Admission to the Bar have re-
ceived more thoughtful consideration by the American Bar Associ-
ation than perhaps any other subjects. The many addresses that
have been delivered, the many articles that have been written, the
heated discussions that have been had, during the paét_ 3¢ years by
eminent members of the Bar, by learned deans and professors of law
schools, and by members with long experience as Bar examlinery leave
but litile for original thought or new ldeas on the subject assigned to
me for discussion, : -
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The most valuable contribution that I can make to the delibera-
tions of thls convention on this subject, will be to review the action
that has been taken by the organized Bar of this country and by
other organizations created especlally to deal with the subject.

THE AMERICAN BAR ASSOCIATION

As far back 28 ¥ebruary, 1913, the Section of Legal Education of
the American Bar Aasociation requested the Carnegle IFoundation to
make a thorough investigation of the subject and Teport its findings
and conclusions. The Carnegie Foundation spent 8 Yyeara of
patlent labor in response to that request; and in August, 1921, eub-
mitted its report, containing some 420 pages. At the convention of
the American Bar Association held about 10 days later, the Sectlon
of Legal Edueation—of which Elihu Root was chairman and John
W. Davis was vice-chairman—after a conference with the author of
the report, formulated resolutions which were adopted by the Aneri-
can Bar Association on the motion of Mr. Root.

The minimum requirements as set forth in those resolutiony have
never been departed from, rescinded or modifled by the Asscciation.
The standard thus fixed has served as a guidepoest for law schools,
for courts, leglslatures, and law students.

The resolutions read as feollows:

RESQLVED, (1) The American Bar Assoeiation is of the
opinion that every candidate for admisslon to the Bar shall
give evidence of graduation from a low school complying with
the following standards;

(a} It shall require as a condition of admission at least
two years of study in a college.

(b) It shall require its students to pursue a course of three
vearg’ duration if they devote substantiatly all of their time to
their studles and a longer course if they devote it te other
studies.

(c) It shall supply an adequate library for the use of the
students.

(d) It shell have among its teachers a sufficient numher
giving their entire time to the achool to ensure absolute per-
sonal acquaintance and influence upon the whole atudent body.

(2) The American Bar Association is of the opinion that
graduation from a law school should not confer the right of ad-
mission to the Bar, and that every candidate should be aubject
to an examination by public authority to determine his fitness.

(3 ‘The Council on Legal Education and Admigsiona to the
Ber ia directed to publish from; time to time the names of those
law schools which comply with the above standards and of those
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which do not, and make such publications available, so far as
posasible, to intending law students.

(4) The President of the Assoclation and the Council on
Iegal BEducation and Admissions to the Bar, are dlrected to
cooperate with the state and Jocal Bar aseociations to urge upon
the duly constituted authorltiezs of the several states the adop-
tion of the above requirements for the admission to the Bar.

(6) The Council on Legal Education and Admissions to
the Bar im directed to call a conference on legal education in the
name of the American Bar Assoclation, and the state and local
aggoclationg shall be invited to send delegates for the purpose
of uniting the bodies represented in an effort to create condi-
tlons favorable to the adoption of the principles ahove set forth.

Mr. Root, speaking for the Section on Legal Education, in support
of his motion for adoption, gald:

“¢ * * Jf there is to be a standard, the line must be drawn
somewhere, Wherever it i3 drawn, there will be somebody who
wilt be inconvenlenced. 1 should be sorry to have the gemntle-
men represehtlng law echaols that &o not care to conform to
this standard inconvenienced, but I care a great deal more about
the honor and dignity of the American Bar than I do about thelr
convenlence. I care more about having the Bar an agency com-
competent to secure effectlve administration of justice in this
disturbed country, than I do about the gentlemen’s convenience;
1 care more about having somebody in Ameriea, some organized
‘body, with the courage and decislon of character that make it
competent to Teet the new conditlons that confront us, and
which are tending to bring the Bar and the administration of
the law and the law itself into disrepute and ineffectiveness. I
care more for that, than I do, sir, about the inconvenience of
however-close a friend.” )

dince the adoption of these resolutions by the American Bar Agso-
ciation, 101 of the 180 law acheools now in the United States have oh-
tained, after due Investigation, the approval of the Asgociation and
are classed as “approved’ schools; the remaining 79 law schoola are
classed as ‘‘unapproved.” The list of approved and unapproved
schools [s published annually by the Assoclation in its Review of
Legal Fducation in the United States. Ali schools that can quality
geelt classiffcation on the approved list. The reason is obvicua.

THE ASSOCIATION OF AMERICAN LAW SCHOOLS

In 1800 there was organized the Asgociation of American Law
Bchools. This associatlon hae supplemented the minlmum standards
flxed by the American Bar Agsocintion, and adopted in some instances
even higher standards. All law schaolg that can qualify have also
sought membership in that association, and 97 of the law schoals of
thia country are now members of the Assoclation of American Law
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Schools. This asspciation is closely affiliated with the American Bar
Association and with the Sectlon on Legal Education and Admissions
to the Bar.

PRE-LEGAL EDUCATION

Forty-one states now require, by statute or rules of court, at least
2 years of college work before the student enters the law school. Some
20 of these states have added this requirement within the last § yeara.
The law scheools have gone even further. About 109 now require two
years of pre-legal study; about 32 require 3 years, and 9 require a
degree from a 4-year course. The schools are not only Increasing
the period of pre-legal study, but many of them are now demanding 2
very high standard of scholarship as a prerequisite to admisaion.

Some of the larger and more important schools have entered upon
a rather 'intensive study.of the type and kind of pre-legal education
that is proving most useful to the law student. The records so. far
available show that at least as far as the work in the law school it-
gelf is concerned, the 3-year pre-legal students make a bhetter show-
ihg than those who have had 4 Srea.rs: that thé 2-year pre-legal stu-
dents make substantially as g"ood a record in the law schools as the
3-year men. Ifl_'bthel‘ words, ‘there seéms to be a point where the
law of dlmir'lish'irig returns begins to operate in regard to the amount
af pre-legal education’that will show the best Tesult in the student’s
work in the law school; When the experiments and tests are extended
to the success AFTER ddmission to the Bar, the results may be dif-
ferent. ’ ’

‘The American Bar Association in its resolutions, for obvious rea-
sons, did -nnt'apecify the subjects that should be 4ncluded in pre-legal
education. That rmatter, however, has received and is atill receiving
much considefation by the deans and faculties of the law schools. The
tests now being made ‘should lead to rather definlte conclusions.

'BAR EXAMINATIONS

The American Bar Assoclation, by its resolutions fixing minimum
standards, opposed: the- admisaion of atterneys on the basle of a law
school. diploma. “That action has had a wnost important influence
on the type and guality of instruction. The schools must now keep
in ctoser touch with the heads and requirements of the Bar. TUnless
they can equip the student to pass the Bar examination, he can not
turn to account the -investment he has made in his law school educa-
tion. ‘The Bar and Bar Examiners must not overlook the fact, how-
ever, that the law schools must deal largely with moot guestions:
that guestions of pleading and practice must be left to a large degres
to be nequired by the student after he has ‘been admitted to the Bar;
that the schools deal fundamentally with the principles .of the law on
the varlous subjects generally recognized as important, and that they
strive to develop -in the students the power of factual analysis and
the ability to think in a legal fashien. The learned men who now
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generally constitute the deans and faculties of the law schools are
dolng a goed job and are alert to thelr responsibilities to their stu-
dents and the public.

Law sechools and medical schools have sometimes been compared
much to the disadvantage of the former; because a much larger per-
centage of the medical students succeasfully pass the medical exam-
ination.

This comparison is not entirely fair. All of the sub-standard
medlcal achools have been ¢liminated for many years. There are now
only about 80 medical schools in the country whereas there are 189

-law schools. The medical scheols, for many years, have demanded

very high scholastle standing in pre-medical studies as a condition
to admission to the medical school

" But there is another vast differencé. The medical student does not
deal with moot questions, he deals practically throughout his entire
course with the human body, diagnosis, digeases, treatments and op-
erations, the same ag he will deal with those subjects after he grad-
uates, He receives practical training in the hospitals as an interne.
The medical student does not have constantly changing factual prob-
lems, such as the attorney encounters in the modern business world.
The human body is the same teday as It was 100 years ago. Thera
may be improvements in the diagnoses and treatments of diseases
and In the technique of operations, but, after all, the medical school
deals with - fairly-well standardized problems. In the legal profes-
sion every case presents facts peculiar to that case, and the statute
law i3 constantly changing, and so are—to wome extent—the decizions
of the courta.

I have referred to the fact that the American Bar Association
sglands by its reaclution that no graduate of a law school ahould be
admitted to the Bar without first passing an examination given by
&n independent board of examiners. The so-called *“diploma privi-
lege” is now recognized in only a few states, and many of those states
have always had rather primitive requirements for admission to the

Bar.

. Dean Kirkwood of the Stanford School of Law, In an address be-
fore the National Conference of Bar Examiners at HSan Francisco
this month, gaid:;

“The American Bar Assoclation was undoubtedly right about
the lack of wisdom of the diploma privilege in 1921. It is even

leas defenatble in 1939."
Embarragement has arisen in some states because of the failure
of many graduates from approved law schools to pass the Bar exam-
inations. That difficulty is ‘being golved by attacking the problem

from two angles:

| Tirat; Law schools are demanding a higher standard of pre-legal
plarship and better grades In the law school, and they ate giving
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more consideration to the standard fixed by the Bar examiners for
admission.

Second: ‘The Bar Examiners are glving more consideration to the
teal function of the iaw school and to the type of training which
the student can reasonably be expected to recelve in such institutions.

California is making notable advancement in this matter through
& committee on cooperation between the law schools and the Siate
Bar of Californla. At the convention of the American Bar Associa-
tion In San Francisco this month a symposium was presented on Vthe
California system. Addresses were made by:

The chairman of the California Committee on Cooperation,
a practicing lawyer of wide experlence;

The chairman of the Committee of Bar Examiners;

‘The Dean of the School of Jurisprudence of the Unlversity
of California;

The Dean of Hastings College of Law;

The Dean of the School of Law of Stanford University;
Members of the California Commitiee of Bar Examiners, and
‘The President of the State Bar of California,

These men were most enthusiastic over the results they had ac-
complished for the general good of the lzw schools, the students, and
the Bar of California. The Commlittee on Cooperation congists of
the deans of the several law gchools, the members of the Board of Bar
Examiners, President of the State Bar, and a committee of practicing
attorneys selected by the State Ber,

8imilar cooperating or coordinating committees are now func-
tioning in a number of states. Without such cooperation there Is
danger of regimentation of the law schools of the type of Bar exam-
inations. It must be conceded that the educational functlon of the
law gchools can best be managed and directed by those specialists
who are giving all their time and attention to the educational process
and who, by numerous tests and experiments and the exchange of
ijdeas and statistics through conferences with the faculties of other
law schools, are in a position to pass upon the capacity of students
who are without practical experience at the Bar, and on the subjecis
and training that will best furnish the foundation for a successful
professional career,

The deans and faculties of law schools are alert to the demand
that is heing malle upon them to send out atudents equipped to meet
the requirements of the practitioner of today. It may be of interest
to note the survey made this year by Dean Harno of the University
of Ilinvis Iaw Schoonl. He sent questionnalres to about 700 of the
alumni of his school. The gquestionnaire listed every subject which
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might be included in the currleulum. He requested the recipient to
note the extent to which each subject had been used in his practice,
and to note what subjects he had omitted from his course that later
experience showed he should have taken, and what subjects he had
taken which his experience showed were of litfle value, alao what
gubjects he would now include in the pre-legal curriculum. ‘Some 461
questionnalires were returned. The angwers were classified accord-
Ing to the size of the city in which the attorney waa practicing. The
Information thue obtained was most illuminating, and It alse showed
how the practice of law Is shifting.

Among the subjects which had been omitted and which subse-
quent experience showed should have been taken, Taxation headed
the list, followed by Bankruptcy, Insurance, and Administrative Law,
in the order named.

ADMISSION OF ATTORNEYS FROM OTHER STATES

Most states admit attorneys from other states without examnia-~
tion- if they have been engaged in the active practice of the law for
a number of years and can furnish the necessary credentials as to
character and professional standing., TIn other states where examin~
ations are given, or may¥ be given, to practiclng attorneys from other
states, the examination is svbstantially different from that given to
etudent applicants. T believe Idaho iz one of only slx states requiring
examination from outslde attorneys and glving to ali applicants the
same type of examination. The other atates are Florida, Louisiana,
New JYersey, 'Texas, and West Virginia, A change in that matter
ehould be given congideration.

A BOARD OF BAR EXAMINERS

Idaho, I am told, is the only state in the Union in which the Com-
missioners of the State Bar also serve as a Board of Bar Examiners.
That system is not considered desirable. In discussing this matter
at the recent 'San Francisco convention with men of wide sxperience
In the subject now unden discussion, there was & concensus of opinion
that the Commissioners of the State Bar should be relleved of the
burden and, by rule of court or by statute, provision should he made
for the appointment of a Board of Bar Examiners who should be
elected with special reference to their qualifications for that partic-
ular type of work. Bar Examiners who are intereted in their work
and who give It the proper consideration and attention are generally
rotained on the Board by reappeintment from time to time. Experi-
ence and training in that work 1s highly desirahle. Furthermore, the
criticism and embarrassment resulting from Bar examinations tends
to fmpair the usefulness of the Commissioners of the State Bar if
that Commission acts as Bar Examiners. The Commission has &
sufficient load if it handles the disclplinary problems and attende to
the numerous other things that require the attentlon of the Commis-
sion In the interest of the State Bar.

‘The Bar Examiners should be removed ag far as possible from an
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appointing . power that is in any sense political. ‘The approved sys-
tem recommended by those most experienced in this field is that the
appointment of Bar Examiners be made by the Commissioners of the
State Bar, and that there be established a coordinating or cooperat-
ing committee, functioning along the lines of the California com-
nittee

I recommend, therefore, that the rules of the Supreme Court be
changed 50 ag to permit the Commissioners of the Idaho State Bar to
appoint Bar Examiners, and that the Commissioners also provide in
their rules for the creation of a coordinating committee consisting
of the Dean, and perhaps one or more of the memhers of the facully,
of the Law School, the Bar Examiners, and either the Presgident or
the Commissioners of the Idaho State Bar, and three or five prac-
ticing attorneys in the state. :

PRES. EBERLE: Gentlemen, we have determined to shorten the
segsions at this anmual meeting and play a little bit. I shell defer
further discussion on thig subject until ten ¢'clock in the morning.

FRIDAY, JULY 28, 1939
{Morning Session)

PRES. EBERLE: The meeting will please come to order. We will
continue the discussion of the subject of legal education and admis-
sion to practice this morning, led by Mr. V. R. Clements, of Lewiston.

MR. CLEMENTS: Mr. President and Members of the Bar. Those
of you who were present yesterday aftermoon were privileged to hear
a scholarly paper delivered by Mr., O. O. Haga of the Boise Bar. I
doubt if more than a few of you appreciated the true significance of
the subject and the amount of time and study in its preparation. What
I have to say is only calculated to excite your interest to the point
of emphasizing that you proceed with eaution in any recommenda-
tlons that you may decide to make. In my opinion, it will be neces-
sary for this Bar to consider and act upon questions related to this
suhject within the next year or two. By reason of our present sit-
uation the powers of this Bar must be enlarged and redelegated.

Mr. Haga's paper was entitled “Legal Education and Reform.™
When I was Invited to discuss this paper I was told the subject em-
braced the following:

(1) Should the Bar control the law schoot?

(2) Whether graduates of the University of Idaho law school

ghould be admitted to practice upon diploma.
(3) Should a board of Bar Examiners be appointed?

Mr. Haga in his paper has recommended that graduates should
not be so admitted. He also recommended the appointment of 2
Board of Bar Examiners. From my investigation of this matter,
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I am now willing to say thdat I subscribe to and concur in Mr. Haga's
recommendations. '

We must start with a premise, What brings up this guestion
and what present-day relation does it have to the practiclng profes-
aion? You must consider it from two viewpoints:

{a) Whether our scholastic training has been inadeguate, or

{b) 'Whether our tralning and gqualifications for moral fitness

_have been and now are inadequate,

Tuegday I heard thig Assgoclation addressed by eeveral members
who remarked that the legal profession was in disrepute and that
the time had now come for the legal profession to clean s own
house. I was reminded of the admonition given, either last year or
the year before, by the President of the American Bar .Association,
that the profsssion must clean its house of the few undesirable mem-
bers that were casting unwholesome reflections upon the entire pro-
feasfon. Such & necessity must be recognized from the gignificance
and Influence of current public print, articles of the nature now be-
ing publshed by Colller's Magazine for the last two weeks by Dixfe
Davis, who relates hils experiences and activities as a lawyer for the
moat notorious mob of gangsters that ever existed in any civilized
country, and those reporting the trial and conviction of a federal
Judge for accepting huge suma in bribes for his judicial decisions.
These cannot but shock public conscience and ineclte revolt agalnst con-
tinuance of such things. Such conditlons and a brevention of them
renders of paramount importance the subject discussed by Mr, Hagt,
However, let it now be said that such conditions are mot universal
but they probably are to such extent that the whole of the profession
must- suffer frora the mass condemnation for the acts of relatively
fow.

Practically speaking, the public is not concerned with the schol-
astic tralnfng of their lawyers. They are Interested In results, and
only a small percentage have direct contact with the profession. Con-
sequently, public bellef is largely founded@ upon public print, which
in many instances is distorted as to the nature and extent of the un-
pardonable conditions existing in the profession by reason of a per-
nicious few. However, we must recognize that by reason of the few,
we must proceed to correct and prevent such conditions, This then
prompts the conaideration of whether or not our students are now
belng properly educated and trained along ethical and practical lines,
It appears to me that this should be the keystone to the house that
we are now asked to clean. I will revert to it later after a discus-
slon of the sub-heads. of the subject.

Should the Bar control the law school? In speaking of our Law
School and University I do not want to be misunderstood, 1 appre-
clate that I am partisan hecause I am a graduate. I don't pretend
to be any credit to it, but I do say that this Bar and every taxpayer
in the State can be justly proud of the record of the Law School of
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the University of Idaho when its entire history iz fairly considered.
It is an accrediied law school of first rating by the American Bar
Aassociatlon, Tf there 1s anything thought to be wrong with the Law
School and ‘its system let me venture to say that it is due solely and
entirely to misunderstanding, or more appropriately, to lack of un-
dersandlng by this Bar, our Supreme Court and Leglslative officials.

It is my épinfon that this Bar should not attempt to control the
law school other than pledging its ability, resources, and energies to
see that it gets sufficient legislative appropriations to run it as it
should be run in accordance with its standards and necessities. For
those of us who have criticized it for not being practical enough, and
most of us have, let us be honest with ourselves. No one can main-
tain that a student can be trained within a period of three years to
ba a competent practicing lawyer. Tt must be recognized that the
teaching of the law and the .practice of it are two separate and dig-
tinet undertaking, and that it is a tremendous job nowadays with thu
change in -economic conditlons and the philosophy of the law, to crowd
into a youngster's mind in three years all the fundamental principles
and theories of law necessary to eguip him as a practicing lawyer.
About all the law achool can be expected to do is to prepare the stu-
dent to find the !aw and be grounded in the fundamenta) principles
sufficiently for the Bar examination to determine if he can reason
legally, Tather than merely to get the correct answer, If it does this
it has accomplished ita purpose.

Now tu‘ the next point. Should our law graduates be admitted
tu practice upon diploma? I say as Mr., Haga sald, “No." 1 say this
without criticism of our Law School.

The opinion I have just expressed 1s not intended to influence
yours. I will relate to you the facts I have considered for what they
are worth to you.

At the present time there are only seven states in the United
Siates that admit graduates of accredited law schools to practice
upen diploma without an examination by a board of examiners. The
practice is not endorsed by the American Bar Associatlon. Those
states are Arkansas, Alabama, Florida, Misslssippi, West Virginia,
South Dakota, and Wisconsin. In the case of South Dakota the
act has been repealed but will not become effective untii 1948. After
that time tha graduates must submit fo examination.

The graduatés of the University of Wisconsin, which has a splen-
did law school, are admitted upon aiploma, as well as the graduates
of other accredited law schools of that state. However, Wisconshy
requires examination of graduates of other outstanding and recog-
nized schools such as Yale, Harvard, and Northwestern. I have in my
files a letter from the Clerk of the Supreme Court of that state in
+which he expressed the opinion that it is only a guestion of time until
this system will be discontinued and that state will adhere to the
recommendation of the American Bar Association requiring gradu-
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ates to take an Independent examination. So in reality "there are
only five states following the practice. I also have in my files a
letter from a member of the Alabama commission in which he says
that in his judgment the system is not a fair one. He said that he
did not consider the syatem practical because regardless of the many
precautione taken, from time to time both vislble and Invisible pol-
{tical pressure 18 ewerted in favor of particular applicants,

The history of this system showa that in most instances it was
enacted as a method of competition to attract students.

The State of Waslington at one time admitted graduates of thelr
university upon diploma. This was changed largely at the sugges-
tion of the dean of the iaw school, who contended the necessity of a
Bar examination had a tendency to cause the students to constantly
revlew thelr subjects rather than contenting themselves with their
class examinations.

At one time North Dzkota had this system, but experience resulted
in it belng abandoned in favor of a Bar examination.

Now to the third sub-head of the subject, -Should a board of Bar
Examiners be appointed? Yes, provided that related boards and com-
mittees are created to enable them to function properly. In Mr.
Haga's paper he outlilned the California system which is similar to
that of Washington. I think you will recognize and appreciate that
28 our act i now written there are too many adminietrative duties
placed upon our Commissioners, It i{s humanly imposgible for them
to physieally accomplish all of the dutles imposed upon them. What
I mean by that is this. I previously remarked that the criticism of
the Law School arose from a lack of understanding between the Bar,
the Supreme '‘Court, and the University. If we had a system similar
to California or Washington this would be corrected. Washington,

“for fnstance, has a hoard of flve governors elected by the Bar. They

are charged with the executive duties of the act. TUnder this board
i3 & committee denominated Legal Educatlon Commlittee, which con-
sigts of a member of the Bar, the deans of both )aw schools and =
member of the Board of Bar Examiners. This committee meets at
stated times to discuss and determine the general character of the
examinations to be glven applicants. This results In balancing the
theory with the practical aspects of the law. Our Law School has
been criticized for not teaching more statutory law. Suppose one
or two years were devoted to this, might not the -Legjsla'ture repeal
most, [f not all of it? Therefore ,the mmost that can be expected is
to teach so muech of the statutory acts as are related to the funda-
mental principles of the law. If the fundamental prjnc_i_plé is taught
In such a manner to excite legal reasonalng, then statutory rule be-
comes a matter of reference, the existence and. p;ope'r application of
which the practitioner muat necessarily never cease in his efforts to
discover.

The one critieism that Is made and should be heeded is the pres-
ent deficiency in our system of legal education to mold the moral and
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ethical characters of the applicants, This serves as the bottom upon
which this discussed subject rests. It it is given proper thought
and consideration, along with the creatlon of proper procedure, 1t
will tend to eliminate many of the evils for which we are being erit-
icized today and which have given rise to the demand that we clean
our house. We must rearch the conclusion that those instances of
members bringing the profession into disrepute resuit from the ab-
sence of moral fitness rather than scholastic training. We cannot
gay that those milliens of dellars that have been spent in the support
and malntenance of our law schoeols for the last twenty years have
not improved generally the theoretical and technical teachings of the
law. But less strict considerations have been given to the improve-
ment of the moral fitness for the lawyer., If we are to succeed in
this we must proceed on the theory of buildihg an army, train the
voung and discipline the old, The medical profession requires a year
of internghip, to demonstrate a moral and technical qualification to
practice, regardless of the scholastic attainments, but no similar
practical plan has yet been offered for the legal profession. How-
ever, it geems reasonable .to assume, with our general improvement
in techical education, that if the applicant is a person of high moral
character and sufficlently grounded in ethiezl iraining and philosophy,
he may proceed to practice without fear of disgracing the whole of
the profession.

It is now being proposed In some states, and I believe practiced
in some, that when an applicant registers for a law course in an ac-
credited achool, that he also register with a probation committee of
the Bar assoclation and thereafter report regularly as to his scholas-
tic and private life, and this affords observation of the student dur-
ing his academic career by competent disinterested peopie who are
in a better position to judge bis moral fitness to become a practi-
tioner than bis own erénﬂs or lawyeras who have had no previous con-
taet with him. Such a systemm should be seriously entertained by
this Bar as well ag recommending prescribed courses in ethical con-
duct and practices in the curriculum of the law school. If we gtart
tight we have better chances to end right. Such a course must be
the responsibility”of the Bar.

Ag to elilninating from the profession the few undesirables who
cast a cloud over the whole, that ls a simple matter. The means and
puthority s already established. It is now purely a question of atten-
tlon and execution. No doubt methods of procedure can be greatly
improved. Improvements will come, however, only from frank dis-
cussions between the agencies of power and not from propagandized
publlcity, We are now sufferlng from too much publicity as to the
initlation of proceedings. Results alone should be publicized. If
there could be a bbard or body capable of giving a person a fair trial
by a speedy proceeding and a just judgment, it should be a group of
trained and practicing ' lawyers. Unfortunately with initlation s=so
elaborately printed 2znd the long delay incurred in the prosecution of
the proceedings, the announcement of ths result i{s less effective and
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1s sometimes detrimental to all concerned. So after all, if condltions
are what they are referred to as being, it is simply & matter of speedy
and merciless judgment. ‘“Whether conditions are as bad as they are
represented is for us to determine, The determination, however,
must be immediate. ‘We cannot afford to approach the problem
with an inferiority cornplex or without proper conslderation of the
fundamental facts. If this Bar glves proper consideation to the sube
jects suggested by the paper I have discussed, and the accomplish-
ments of other states who have recognized them, then it should not be
Itng until ihe general situation is improved.

In closing let me say. Simply because this profession ls adver-
tised as belng in dlarepute over the nation, it does not follow that it
18 in disgrace in Idaho. Of course we should not be provincial, but
affer all, we are Idaho lawyers and so far ag your record is concerned
on the moral eonduct of lawyers no lawyer that is practicing now has
anything to be ashamed of on account of his profession. I thank you.

PRES. EBERLE: This matter will be referred %o the delegates
tomorrow morning, As I have said, Dean Howard of the Univeraity
o; ldaho Law School has been most cooperative, and although no
machinery has been sef up .as has been suggested for the Board of
Bar Commissioners to cooperate with the Law School, nevertheless
the Commtssioners have had a number of conferences with Deen
Howard. I know Dean Howard is here and if he has anything to be
added to this subject we would appreciate it.

DEAN PENDLETON HOWARD: Mr. Chairman, I have prepared
no speech; I hadn't been asked to participate; I have not undertaken
to prepare any material. I can only say that the University of Idaho
Law School 1y a State institution governed by public authority, and
an;r solution of this problem which is reached is satisfactory so far au
the faculty of the Law School of the University of Idaho is concernead.
I have been connected with this inatitution for the last ten Years and
the record of the university law graduates during that time, not only
!u regard to passing the state Bar exarmination, but the record made
by those young men in actual practice of law in this atate, has been
& regcord of which I am very proud. The Dercentage of applicants
who have pasged the Bar examination each year has been very high,
re_latlvely higher than the record made by graduates of institutions
outside of the state. ‘The University Lew School wants to work in
harmony with the Bar; wante to work fn harmony with the judicfary,
That has been the attitude of the faculty since the time I have been
connected with it. I know that the Law School is always willlng to
racelve suggestions from the organized Bar and from the judiciary
relating to curreulum, relating to the teaching of law, and the prep-
aration of Iawyers for the practice in this state,

o Mr. Clementa ealled your attention to the fact that any law school
fa faced with this difflculty. Tt hag a period of three years in which
to prepare a young man for the practice In the profession, Obviously,
not everything can be covered In that space of time. We have to
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seleet and we have to choosge, and we have to pick the essentials
The purpese of the law tralning, as I see {t, in any accredited law
school ghould be to give the studenta fundamental knowledge of com-
mon law principles; sufficient preparation concerning statutes and
practice in the state where the young man intends to practice to ac-
quaint him with problems which exist in that perticular jurisdiction.
‘We can't cover the whole field of law; we can't undertake to make
him an experienced technician, but we can glve him a knowledge of
fundamentals, we can teach him how to think in legal terms, how to
analyze legal problems, and we can teach him how to find the law. I
think if we do that we have done all that can reasonably be expected
of any law school. We can't make that man a finished practicing
lawyer. He's got to learn that when he gets out of school. I think
this i{s an important topic and I am glad that the Btate Bar of Idaho
has intereated itself in this topic.

1 want to repeat what T gald at the outset. Any eclution which
is reached, which is approved by the Bar and by the Supreme Court
of the State, will be satisfactory with the Idaho Law School,

FRANK MARTIN, JR.: Dean, we have heard from practicing
lawyers around the state that the Law School has not been satlsfied
with the nature of some of the Bar examinations that have been
given. This is an opportunity to confirm that or put it to rout. I'd
like to know what the real attitude is.

DEAN HOWARD: You mean with the nature of some of the
questions?

MR, MARTIN: In regard to the gquestions, I take it.

DEAN HOWARD: Of course, I haven't made any detalled study
of the examination questions. I think on the whole the Bar Exam-
iners have been a very industrlous and very able board, and have en-
deavored to do their best all the time. I have no criticism of the
motives of the Bar Examiners. I have seen questions on Bar exam-
inations that I couldn't answer myself, and I wondered how many
practicing lawyers could answer them, but I suppose that is to be
esxpected, I suppose that somé of the exeminstion gquestions the Idaho
faculty might propose would be Adifficult and might be susceptible
to eritieism. My principal criticdlem of some Bar examination ques-
tions that T have seen is the fact that there has been a Iittle too much
emphagis on the statutes, tendency to ask small detailed pointa, ques-
tiona which are lifted out of the Code. Now, a young lawyer ought
te have a general famillarity with the statutes of the state where he
intends to practice, but I take It most any lawyer is going to practice
only about fifteen feet away from the Idaho Code, and if he doesn't
know what the particular statute ia he's going to look it up. My sug-
gestion is that the examination ought to test more of the fundament-
als rather than the detail acquaintanceship with the particular statutes.
I don't know whether that angwers your guestion.

JAMES BLAINE: I think, as one who has taken one of the exam-

InaHO STAaTE BAR PROCEEDINGS 43

inations not too long ago~—in fact I took 1t twice—Dean Howard is
quite correct when he says that the questione deal entirely too much
with the decisions of the Supreme Court of the State of Idaho and
the statutes. Mr. Clements sald a while ago that the purpose of the
nw achool 18 to teach the student how to theorlze these cases. That
is the whole purpose, to get your legal reasoning in law school; that
is what you are taught, and the law examination in this state dwells,
-it seems to me, entirely too much upon the pase law which is in a
good many cased not based upon any general theory but a good many
of them are very pecullar to the State of Idaho. If I was recornmend-
Ing anything I would recommend an examination where the dueatio-ns
cen be answered entirely by theory and not related at all to the stat-
utes or to case law of a particular state. I know it is hard for the
Bar Commissioners; they have a tough time with that, because they
are practicing lawyers and these questions present themselves much
more frequently than a purely theoretical guestion. I think that we
could get around that Aifficulty very easily by a Board of Bar Ex-
aminers whose term would be considerably longer than the pressnt
Comimisslon. As you all know and realize, the average lawyer is not
& good teacher, nor is he capable of writing an examination question.
He has been out of school too long to know what kind of examina-
tlon gquestions are given in the law school The type of Bar exam-
Ination questions is entirely different from that you get at the law
achool,

FABER TWAY: Ag a recent product of the Law School and ad-
mitted to the Bar In recent years In Idaho, I feel that the discussion
hes resolved Itself down to this. When we are admitted to the Bar
and recelve our license we are holding ourselves out to the public
as belng able to advise the cltizens of Idaho on Idaho law and proced-

~ure. - Because after all, people who live In ldaho are interested in

‘what the law in Idaho is and not what it !s In New York or in any
other - Btate.

“As Dean Howard has said, the law school teaches fundamentals and
‘teaches how to think and to find the law. Then we should Tequire a
tttle practical tralning before we allow & men to take the Bar exam-
ination: ' Frankly, when I took the Bar examination and received my
license I' didn't feel I was qualified to andvise people on Idaho law.

- And T think that a young lawyer should, before receiving his Heense,

‘be foiced-to serve a clerkship or apprenticeship for a perlod of time
either before he takes the examination or before hia Ilcense becomea
final, . The law school from which I graduwated, Ohlo State Unlver-
slty, is trying to get at the practical side of the legal training. It has
atarted a legal clinfe. In a larger city there are lots of people who
are out of funds and who need legal advice, and Bar associationg have
committees to take care of thoge people. In recent years the Bar
sasoelations In conjunction with the Ohlo State University, hove es-

- tablished n Jegal clinic which 18 In conneetion with one of the relief

eet-ups in that state, and people come in and the young lawyers coun-
sel with them and in cases where it ls merely advice they want the
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boys give it to them. In cases where court action is necessary, the
members of the legal aid committee of the various Bar associations
Instruct the students in the handling of the cases and allow them
to git with them In the court room. I think that we should have some
requirements of practical experience, either before the examinailon
or before the license bhecomes final, and I think, too, that if the younger
lawyer were apprenticed to an older man it wouid give the older man
a chance to investigate the character and ablility of the young fellow
und before the license becomes final a report could be made to the
examining authority, and I imagine that it would probably help us
a lot In some of our ethical guestions that come up.

P. B. CARTER: In view of what Dean IHoward has sald, this has
occurred to me; is it or is It not desirable or acceptable to the Bar
examining committee to receive from the faculty of the University of
Idaho, suggested forms of questlons for the Bar examining commit-
tee to give to the prospective lawyers? It oceurs to me that the Law
School faculty could submit very practical questions on subjects thai
the boys had been instructed on during their course of law, and let
the Bar examining committee determine whether they would give
them or not.

ME. CLEMENTS: One of the important things which I overlooked,
but the most important consideration of this new program, is by whom
are the Board of Examiners to be constituied and how are they to
be selected? Now, the angwer to Mr. Carter's inquiry I think is this
committee I suggested for Idaho similar to that in the State of Wash-
ington, a committee designated Committee on Legal Education, ap-
pointed by the Board of Governors. That committee is represented hy
the Dean of the law school, one member of the Board of Bar Exam-
iners, and then two or three other members that are selected out of
the profession as a whole. That i3 the very purpoge of that sort
of a committee, to get together the technical and the practical prob-
lems upon which the questions should be based. ‘'Thus the theoret]l~
cal does not have any predominant power, neither does the practical,
‘but it affords & conference or a forum where & common agreement
can be reached between the two. A Board of Bar Examiners is really
the most important step in this whole system. Experience has taught
other states that these men should be selected upon o basis of their
pecullar fitness. You wlill agree that the average practicing lawyer
is not capable of fulfilling a position of that kind. However, among
your profession there are men who, by virtue of their academic edu-
cation and legal experiénce, are fitted for that purpoge. Those men
should be appointed for longer terms, at least four if not six years,
becauge it requires a considerable devotion of time and peculiar train-
ing and experlence to adequateky fulfill the duties of that position. -

PRES. EBERLE: This matter and the discussion of it will undoubt-
edly be continued tomorrow morning when the delegates meet and
take some action. In anewer to Mr, Carter’s question I might sug-
gest that questions in law schools are based upon the teaching of
jurigprudnce.” As I sald yesterday, they do not purport to teach the
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praetical practice of law in that they cannot and do not teach the
provincial law. On the other hand, the Bar Commission s confronted
with the problem that the moment a man hangs up his sghingle he is
holding himself out to the public as a quallfied lawyer. The next
morning he may have an abstract. 'When he examinee that abstract
I he ip not familiar with the community property or provincial law
of this State he is abaolutely loat. That ie one thing that must be
consldered in arrlving at a happy soluton,

PRES. EBERLE: The next subject is recent legislative matters
and enactments of interest. A paper to be glven by Francis Blst-
lne of the Pocatello Bar.

MR. BISTLINE: I shall proceed upon the assumption that you
are primarily interested in tbe enactments of the 1939 Besalon which
directly affect procedure and practice. I realize, of course, you have
all read the Sesslon Laws. However, I shall first give a brief resume
of such enactments, and in so doing shall start with the justice court
and move upward,

Only one act affected Justice Courts and that was one which
changed the witness fee in eriminal cases from $2.00 to $3.00 a day
and reduced the mlileage rate from 20 cents to 12 cents. (Chap. 12).

There appear to be five changes relating to practice in the Pro-
bate Court:

Chapter 22 provides that on abowlng by verified petition that no
eXecutor or administrator hag been appointed the Probate Court may
without notlce or further proceedings make an order settlng aside to
the surviving widow an amount not to exceed $300 from bank deposlis.

There 1s nmo cost for filing this petition.

Chapter 88 amended Secton 15-1840 to include the right of the
~‘mgther. of a.minor to compromise a disputed claim exparte in the Pro-
bate Court if the father be insane or Incompetent. As the statute
wag-prior to amendment the mother could do this only if the father
were.déad or had desertéd or abandoned the rminor.

 Chapter 97 provides that ne bank or trust company authorized te

aect a5 executor or adminfstrator is required to give bond and vali-

’ tes mil appointments and acts in proceodings where no such bond

wisiglven, Where the will specifically requires bond, however, it
" mugt be given.

" Chapter 114 added a new section, 15-505A, and provides that an
executor or administrator may lease real property without an order
of the Court when the tenancy fs from month to month, or for a term
not to exceed one year, and the rental does not exceed $300 a month.

Chapter 151 provides that persons afflicted or suspected of being
“afflicted with mental diseases may be admitted to the State Hospit-
‘without an order of commitment by the court upon proper sub-
ssfon of history to the Department of Public Wolfare and physi-
lan’s opinion that person Is mentally 111, or in such mental condition
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a3 to warrant further observation, diagnosis, or treatment in a State
Hoapital, and that such pergon himself sign an agreement to submit
himself to such observation, examination or treatment,

While strictly speaking this enactment g mot one of court pro-
cedure, it is mentioned because it is & departure from court procedure.
Its purpose, as explained by those in charge of our mental hosplials,
is to try ito catch those cases that have not reached the [ncurable
stage of insanity. I de not believe that there was any thought that
it might be utillzed In criminal cases where Insanity ls contemplated
as a defense. TIowever, it may prove useful in that respect.

So much for the Probate Court. Now for the Distriet Court:

Only one act exclusively affected District Court procedure and
that wns Chapter 184 which added to Section 5-303 the right of a board
of control created or operatlng by contract or otherwise, under or
pursuent to the Federal Reclamation Act, and/or for irrigation dis-
trict or districts of this State or other States to sue without joining
the persons for whose benefit the actlon is prosecuted.

Likewise there was only one act directly affecting procedure in the
Supreme Court (Chapter 7¢) which provided that on appeal from the
Industrial Aceident Board to the Supreme Court three coples, instead
of one, of the transcript must be furnished,

One act affected practice in the Federal Court (Chapter 110}
which defined a taxing dlstrict and authorized texing dlstricts as sc
defined to flle a petition in Bankruptcy to facilltate readjustments
and relief from special assessments. This was requested by attor-
nevs for several such taxing districts.

In addition to the foregoing there were geveral which affected
practice and procedure generally, the same being:

Chapter 12 providing that if personal property attached be claimed
exempt that the same rule applies as under execution.

Chapter 88, which added Section 8-201A and granted the right to
garnish state employees.

Then there were two acts relating to evidence, both uniform laws.

One, officlally designated as the “Uniform Offlclal Report ae Evi-
dence Act,” provides that written reports or findings of fact made by
state offlcers within the scope of duty, may be admitted as evidence
of the matters therein stated, after proper notice, and subject to the
right of eross-examination by the adverse party,

The other, officially designated as “Uniform BRusiness Records as

" Evidence Act,” defines the term “business” and provides that a record

of any act, condition or event shall be competent evidence il the cus-
todian or other qualified witness testify to 1its [dentlbty and mode of
preparation, and if, in the opinlon of the court the sources of inform-
ation, method and time of preparation were such as to justify its
admisslon,
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Two other uniform laws pertaining to evidence were introduced
and passed by the House, but failed of passage in the Senate.

There may be some other enactments that are of Interest to Iaw-
vers Individually, but I belleve that the foregolng about covers those
that are of interest to the profession collectively.

However, there were many matters of interest. Chilef among
these were two recommended by the Bar at Coeur d’Alene last year.

One was the Judge's Retirement bill,

“The other wag the bill placing the procedure making power in the
oourts simllar to the present Federal system.

The J’udse's' Retirement bill provided for retirement of Diairiet

_é.nd Supreme Court Judges on half pay from a fund to be derived

from certadn inereases in filing fees and a small percentage deducted
from thelr salarfes. Retirement was optloned to any judge who had
attalned the age of 66 and served for at least ten years, This b1
passed both houses but was reconsidered in the Senate, recommitted

-to Committee and remained there to the end of the sesslon. Just

why It was voted to be reconsidered I am not prepared to say.

The other bill, the one granting the rule and procedure making

- power to the courts, was prepared by a committee of the Bar and pre-

Aented to the Benate Judiclary Committee for introduction. But it
was not Introduced hy that Committee. It was then brought to the
‘Houss. Judiciary Committee and immediately introduced. Like all
‘other bills, it was first sent to the Reference Committee. The Refer-
erioe’ Committee Iz the committes having the say as to whether or
Tigt:e bill shall be printed., After numerous prods into the Chairman
of that commlittee, one day I was summoned to appear before jt and

“explain the bill. . Apparently I did a very poor job of it, because the

‘et mornjng the bifll was reported out with a recommendation that

- t'be.not printed. (And who was it sald that lawyers control the leg-
" Iglature?} Mr. Hamer Budge and I then went to the Chafrman of the
“Committee and asked him why the adverse report had been rendered,
1
"‘ﬁgfé're'mqved he felt the committee would probably vote to print the
“plll, Bo we removed the approprintion feature and thereafter the bill

‘he replied that it carrled an appropriation of $7500.00; that if this

w,ga, printed. But it got no farther, because we were informed by the
lawyer members of the Judiclary Committee of the Senate that there

‘ wa.a noe need to send it over because they would see to it that it got

nowhere, 8o our efforte were dropped. But out of falrness to those

. lawyer members of the Senate, whose principal objection was that it
- weda glving the courts too much power, I will say that they said that

‘@nother iwo years of observation of how this was working in the

‘Féderdal Courts would Dprobably be advisable. That, if after that

time, it looked.safe, if they were In the next Legislature they would
probably give it favorable consideration.

Realizing ‘that It wag going toe be impossible to get that bill

L ﬂl.'rbﬁgh, Mr. Budge and I introduced a bill embodying the features of
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pre-trial as now in effect in the Federal Courts. This bill passed
the house unanimously but met the same argument in the Senate Ju-
diciary Committee as the Tule making bill, and was still in the pos-
sesslon of that committee when the session adjourned.

Thers were A great many other bhills, mostly of minor importance,
which pertained to changes in procedure, but they didn’t pass, con-
sequently I am not golng to touch upon them.

But before concluding there are a few things in connection with
a Leglslature that I do want to mention, that I beileve are of interest
to the legal profession, and chief among these is the Legislature itself,

It {5 to be regretted that more lawwyers do not get the opportunity
to serve in the Legislature. It is geod for the lawyer and it is good
for the State. And before finally concluding this speech I believe
that I have some suggestions, which if followed would permit mnore
lawryers to serve In the Leglslature.

A Legislature as it fs constituted and as it operates under our
Constitution i{s a weird and wonderful thing. It 13 weird for many
reagons and it 1s wonderful because in the final analysis  good gen-
erglly results instead of evil, In making this statement I am not
critical of the personnel. Quite the contrary. The members are, in
neaﬂy every Instance, leaders in their respective communities and
are just exactly the type of men, who ghould pass judgment upon im-
portant matters pertaining to the state.

No, it is the-manner in which a Legislature has to work that [
eriticize. ' Any‘niéember may throw any Kind of a bill into the hopper.
There is no systemitic method of obtaining any information as to the
reansons hack of a certain bill, or prophesying as to what thelr prob-
able effect will be. Most of them - -are a disconnected portion of a
large body of-law, and in themsélves have me particular meaning: From
the time n sesston starts untll its final adjournment there is generally
a feeling that you “are in sort of a race agalnst time-—that speed is
the principal obfective. And when, toward the end of a sesston, with
the bills all jammed’ up, 27 farmers, 14 business men, 7 school teach-
ers, 3 lawyers, and a few more from scattered vocations, finally sue-
ceed in acting upon 62 bills In one day,.there 1s a general feeling of
pride and satisfactlon that we are really doing something for the
State we so dearly love. Of courge, at that stage of the game, most
of the members have become familiar with Judge Baum's Rule 13 and
learned not to take themselves too damn serlously, so they generally
dont go to the trouwble to even try to find out what they are voiing
on; but how they do vote!

But let.us assume that they did want to know what they were
voting on. What could they do about it? I will glve you a few
illustrations of the workinga of the Legislature.

"I mentioned the rule making bill, and the fate it met in the Refer-
ence Committee. Now, mind you, here was a bill unanimousiy en-
dorsed by this Bar, intreduged hy the Judiclary Committee on which
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Committee were three lawyers, and a comimittee chalrmaned by an
agrriculturist passed upon the merits of that bill by decreelng that it
waan't fit to be printed.

Take another Instance, H., B, No. 373 wns about to come up for
consideration. This was a bill making several changes in the manner
of handl.ng the public assistance, Mr. Cyr, the Representative from
Kootena], came t0 me and said that he had been studying this bill and
thot he coul@n’t understand it, that he had spoken to the Attorney
Gleneral, to try to get an explanation but that he was unable to get
any eatlsfactory explanstion from him: that he {feared, from what he
had heard that if passed it would result in taking assistance from a
groat many needy persons now recelving it, and that in addition there-
‘to it would place an exceptionally heavy burden on the counties, which
would be more than Kootenal County could stand.

The House being at recess at this time Mr. Cyr and I repaired
‘ourselves to the Attormey General's office where we went over the
bill with the Attorney General and twe of his assistants.

" We éould flnd no positlve answer to Mr. Cyr's worres. When
. the bill eame up for conslderation, Mr. Sullivan of Ada County at-
tempted to explain it, 1 asked him specifically the guestions that
‘had-been worrying Mr. Cyr and they were answered to our satisfac-
tlon and if I recall correctly there was scarcely a dissenting vote
against the hill.

This was just & day or two before I returnéd home, Immediately
upon my return home the County Commissloners and the Probate
Judge took me to. task for having passed H. B, 2378, And when 1
agked them what was the troublé, they explained that they adidn’t see
':how they could operate for over three months on their direct vellef,
..'a.nd that a lot of needy were going to have to forepo assistance and
t.hey knew weid have to special session inside of two months te cor-
Teéct: the .situation, To this date I don’'t know what the effect of that
;bilizhes been. Apparently uo one has been cut off from publle assist-
~who was entitled to It, and apparently no county has been suf-
g from en undue burden on account of it. I might state that
lfer in- the- sesalon seversl bills pertaining to changes in the pub-
agaisfancd law wore carefully explalned to us in general caucus
iﬂii'c-:h we were-able to get some understanding of them.

T don't want to burden you with jllustrations, ag I could go on and
and glve you Just one instance after another where it was neces-
t vote on bills withont heving any idea of what you were voting
on“or what the effect would be if such bills became laws. One that

- interest you is this:

EH.°B. 187 provided that affidavits pertaining to title such as affi-
davits of marital status, dates of marriage, dates of death, ete., could
'bé placed on record and when so placed on record would be prima
faelé évidence of the facts stated in them. This bill passed both
~houses unanimously, and was vetoed by the Governor. I Just learned
“last evening why thls blll was vetoed and it was because of an objec-
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tion from the Federal Land Bank and I further learned that the same
lawyers who had drafted the bill after getting the land bank's objec-
ttons joined {n urging the veto.

Personally I voted for the bill because, from my experience, T
thought it would be a good Idea, and not because I had any idea as
to what its effect would be. ‘The other attorneys in the House voted
for it for the same reason and the rest of the House voted for it he-
cause wo told them it was a good blll and should pasa.

Another illustration was the antl-deficlency judgment bill in 1937.

Now that I have made my criticism, I would not feel that my task
was complete if 1 did not suggest a remedy. In tact, I couldn't call
myself a “New Dealer,” if I didn’t have a remedy.

First, I suggest that the procedure making power be placed in the
courts,

Second, that some sort of a Leglslative research bureau .be estab-
lished to analyze bilis from the standpoint of history, comparative
legislation and thelr legal effect if enacted.

In view of the fact that the Rule making power i3 on the program
jmmediately following this subject, I shall make but few remarks with
regard to it, other than to say, that lay members of the Legislature
rely entirely upon the lawyer members when it comes to bills per-
taining to court practice and procedure. Yet under our present sys-
tem these loy members who edmit they know nothing about how
courte should proceed, make the laws of court procedure, and those
who spend a life-t'me working with eourt procedure have to git on the
sidelines and watch those who admit ‘their incompetence tell them
how they shall proceed.

Take for dlfustration in 1937, I happened to be the only attorney
in the house. And it might be gaid that X had a virtual monopoly on
procedurs] law, so tar ns the Fouse wag concerned.

In the '39 sesslon, however, there were three attormeys in the
¥iouse and in addition a voluntery committee from the ‘Boise Bar
were very helpful in connection with matters of interest to the pro-
feasion. -

However, a8 I aald before, thls topic comes on for discussion lm-
mediately ofter thls one, so I will not take any more time discussing
it here.

Am to the pecond euggestlon: That some sert of a legislative ro-
search bureau be provided, I wish to call your attention to an article
in a recent issue of A current magazine entitled, "Kanses and the Well
Made Law.” It is very short and I am going to read from it: (Con-
densed from Current History as reprinted in The Readers Digeet for
February, 1939),

“Sam Wlleon, manager of the Kansaa State Chamher of
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Cominerce, was talking to a number of state leglslators. ‘%
an automobile company operated the way a leglslature does,’ he
said, ‘“you’d see cars droken down all along the road: they'd put
out o newfangled eng.ne without first meking sure it would
work, That's the way we now make o law—0n guesses or
opinions, with no facts, No one knows 1f it wil wrok, or how
--and yet laws are the things we llve by. I say a proposed law
should be considared as sclentiffcally as the materlals they test
in .the Bureau of Btandards’

“Wilson set influentia} people thinking, and in 1933 Kansas
stepped out with & new device designed to take the guesawork
out of lawmaking—a device so sensibie that It has since been
copted in Illinols, Nebraska, Kentucky, Connectlicut, Virginia and
Michigan, and ie being considered in three other states.

“Called the Leglslative Counecil, the machinery conslsts of
two well-coordinated parts: & hi-partisan group of 25 regularly
elected members of the state legisiature, whe determine what
new lawmaking ls needed; and a permanent staff of independ-
ent research experts, who study all experience elsewhere that ep
plies to an immediate problem.

“In most atates, where Jegislatures meet—usually every
other year—with no plan or program ready, hastily considered
laws are all too frequently jammed through, without much
knowledge of their probable affect. Moreaver, the leplslative
procedure is necessarlly amateurish, because studies ghow that
about half the members of an average legislature are serving
for the first tdme.

“Kansas feels that the Leglislative Council has largely elim-
inated hit-or-miss metheds. Instead of being spasmodic, law-
méaking is orderly and almost continuous. The Council sifts
out non-essentials, and the research experts concentrate on
what is really important.

“The Councdl meets guarterly. “While it {s in mession, any
le_'g'lsl'ator, the governot, or any ordinary citizen may make sug-
géstions, Each proposal 1s referred to a speclal commlittee,
which either eliminates it or passes it on to the research staff
© for an analysis, according to the project’s merits. “When, for
‘example, a farmer reported that bindweed was damaging crops
‘and asked for remedisl legislation, the research staff wes asked
b __get the facts. Resgearchers soon found out just how the
'.%weed spreads; the extent of the damage; and costs of eradica-
-‘tlon by various methods.

*On one occaslon, a legislator was insistently pushing a
seheme to obtaln more revenue by a higher tax on beer. The
.. regearch staff, with figures from other states, showed conclu-
alvely that where the levy on beer was moderate it provided
-more revenue than when the rates were higher.
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“All kinds of pet projects are dropped when a sponsor learns
that his idea was tried and discarded elsewhere years ago; or
that hundreds of pages of research material show most of the
arguments to be on the other side, This has saved money
and conserved a tremendous amount of time. Qften there 13
no need for long committee hearings, a report covering all phases
of the subject under conslderation having previously been given
to each member.

“The Council’s research reports, summarized for e¢asy read-
ing, are sent not only to legislators but also to thousands of citi-
zens who have asked for this service. Newapa.pers ugse them
for editorial discusgions. Thus legislators have & chance to learn
from constituents what THEY think ghould be done; the voice
of the people is heard. .Another result !s that pressure groupe
are placed at a dlsadvantage, since both legislators and public
already have the facts on both sides.

“Much of the success of a legislative council depends on a
wise choice of research director. At the head of the staff In
Kansas 1s Frederick H. Guild, professor of political sclence at
the University of Kansae at the time of his appeintment, who
had worked in the legislative field for a quarter of a century.
His chief assistant was previously research director for the state
Chamber of Commerce, and has taught poltical science. There
are three other research assistants-—young men selected for their
tralning--besldes stenographers, calculating-machine operators,
accountants, and clerks—a total, except at peak loads, of less
than a dozen. Considering the results obtained, the research
costs lttle, only $20,000 a year—less than is spent on research
by Bcores of small business corporations.

“The Kansas experiment has done 'much to minimize mis-
takes that arise from remedial ignorance; it has made o con-
tribution to the suceess of the democratic idea by making a
democracy more workable."”

Bome states such as Wisconsin have what is called a legislative
reference bureau consisting of one legally trained man and a staff of
aspistants who specialize in the drafting of the bill for the iegislature.

There may be other plans under which other states are working
that might be more feasible for Idaho, or perhaps a combination of
plans could be worked out.

At least two attempts have been made in Ideho to establish a
reference bureau. One was a bill sponsored by Senator Stratton in
1035, and was again introduced by George Curtls and myself in 1337
No particular study wag g.ven the plan and it was therefore subject
to the same criticism as all the other bills.

Now in final conclusion let me say that I am not advocating any

particular system, but that I am urging that something be done along
this lne. It would be my suggestion that If a committee of this
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Bar: could be appo'nted who would go into the matter and study the
various plans, that if a well worked out plan could be presented to ths
succeeding. legislature I belleve it would be a very progressive step.

Cost may be a deterrent. Along this line retired judges, if and
when retired, could assist in the work of the burean. Perhaps the
"Law Scbool could be utilized in connection with the research, many
other things have been suggested that might be worked into the plan,

I believe that if this were done that our Legislatlve sesslons could
be very minterially shortened, in fact it would seemn to me that two
or three short gessions to vote upon bills which had been ‘gonsidered
by such & legislative counci! as Kansas has could dispose of the bills
very promptly as undéer such o plan a legislature would only have to
voté as to policy and not as to form. This would enable more lJawyera
to feel that they could take part in legislative work without material
loss of time as under our present system.

Like Mr. Martin, I am not asking for a reso]-lition, I am merely
throwing out suggestions and you may take them for what you think
they may be worth.

PRES. EBERLE: The discusslon will De led by Howard Davisom.

MR, DAVISON: Mr. President and Members of the Bar. I euppose
my remarks ghould be confined to the proposed legislation as suggest-
ed by President Eberle in hls letter to some of us in the latter part of
Septem’ber These proposals for legislative enactment were matters
which were first brought out by My, Paul Hyatt and later by Mr. Ward
Arney, of Coeur d’Alene, at our meeting a year agd in Coeur d'Alene.
Mr. Bberle’s letter ceme too late, as the Legisiature ‘was to convene
in a fow days, and these matters should have been given more mature
E con.sidera.ﬂon. Work of this kind should be started immedfately after
a..convention, ‘so as to acquaint the la.wyera all over the state with
.What.we hope to accomplish. Between twenty and thirty lawyers at
< different times took part in the many meetings held and helped to
‘ the proposed bills,

Armigng the matters pointed out by Mr. Hyatit and Mr. Arney were
probate-sales of mining property. . ‘This.had to do with a law that

ctsﬁnot oxnly-the wales of mining property but also real property in
genera.l. .Under our present law, there is no provision for sales other
-for. cash or the giving of o deed and taking a mortgage back on
property;

waa formerly the law that mining property could be s0ldé upon
lbonda or econtracts subject to the a.ppruva.l of the court, but

‘for-lemse and option under proper safeguards, - This was &
Tiyportant ‘matter, and Cerey Nixon, together with Dean Driscoll
and Sim B, Griffin, spent a great deal of time worklng out two bills,
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one of which dealt with the sale of mining property and the other
with real property. These two bills were well gotten up.

The next proposal was to ellminate by specific language the order
to show cause and order of sale in guardianghip sales. 1In 18923 we
amended our low and did away with the order to show cause in the
sale of real property in decadents' -estates, but it has always been a
qguestion as to whether or not the guardianshlp requirement was re-
pealed by that change.

Another matter was the matter of notlces of sale, It was point-
ed out by Mr. Arney that the law provided that notice of sale of real
eatate at private sale must be published for two weeks. We have
the California declsion based on the same law that says that two
weeks mean threes publications, so it was proper to attempi not only
to pectify this but to make more clear the requirements as to time of
publication and the various notlces required to be published, Mr.
Frank Martin, Jr., prepared a bill which was entlrely clear and worth-
while.

Another matter we were nsked to conslder was to provide for ad-
mitting to probate of joint estates of a husband and wife where both
died leaving a will. Our Legislature has heretofore provided for such
joint proceedings where the hugsband and wife dled intestate.

Another matter was that of inheritance tax notlce and walver,
The law now provides that certain state and eounty oftices have thirty
days Trom the filing of an inventory within Which to file objections
thereto. We .have been geiting walvers only from the head of the
inheritance tax division., This bill provided that a walver from the
head of the inheritance tax divislon was & sufficlent walver,

Another matter that came up for criticism by Mr. Arney in his ex-
cellent paper on title examinations, wag the question of & deed fo &
defunct corporation. Most of us have had experlences with such a
gituation and I think we all feel a necessity for some legislation to
vaelidate these transactions.

Other matters wers suggested during our differemt meetings; one
was the guestion of charges for certified copies In the probate court
in decedents' estates and guardianships. The way the law wag, you
had to pay for all certifled copies and there was no way of determin-
ing with any degree of certainty the amount of the costs. A blil was
prepared providing that no charge was to be made for certified copies
necessary ln cloaing up an estate, whether decedent or guardianghip,
and this was pasged by the Leglslature and is now a law.

Another matter which we prepared was a bill covering use of the
designation “trustee” or other simllar designations in matters affect-
ing real property. The proposed hill provided that where the powers
of the trustee were not disclosed, that the word “{rustee” or other
similar designations should be ignored and that the grantee sghould
be considered as holding In his own right indlviduaily. Several
atntes already have such a law.
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Another bidl was to add force and effect to affidavita. Several
states hawve papsed such laws in certain matters and under certain
limitations. ‘This bll] was hurriedly prepared, as were, in fact, all
the bills, as we did not have time for mature deliberation, and this
particular bill sbould have made matters more definite and certain;
however, it did pass Both houses. Judge Dana Brinck, of the Fed-
eral Land Bank of Spokane, polnted out the defects and asked that
we have the measure vetoed which was done, nnd it dld not become
a law.

Judge Brinck should agsist in a bill for the next Legislature, cov-
" ering the questiom.

We must do all we can to atrengthen tittes and it is my opinion
that the objections to titles by many attorneys are absolutely unreas-
ongble and wbsurd, If the United Btates government was as critical
in' selecting men for the army as some of these men are in examina-
tion of titles, we would not _be able to raige an army large enocugh to
furnlsh an escort, let alone for national defense. We have carried
thése thinge to extremes; to iMustrate: in the title to a piece of land
down the valley here there was a discrepancy in initials, The man
aequired title some sixty or seventy years ago, and in a short tlme
he conveyed a portion of the land to the school dietriect by different
initials, and later conveyed the remalning property. There was an
affidavit by a men that Wved on the adjeining property at the tlme
the purchaser went into possession of the land.

M-guu' of ws have for yearg believed that thls affidavit was suffi-
clent to {dentify thls owner'ss the sam< person who afterwards con-
‘veyed the land. Less than two years ago, an action to quiet title was
béought- to clear up this very question. No more than completed
were the proceedﬂngs before another attorney got hold of the Abstract
_a.nd l.u.rned .the title down becauee the former actlon to quiet title, in
) pin.lnn wag incompiete. The second attorney no more than got
h with hig action to quiet title when a third attorney got hold
of .the Ahstra.ct and he held that both of the actlons to quiet title were
a.nd -he. brought & third actlon to quiet title. ~Where are we
_go.lng to atop?

£ ¢4 we don't get a little more cemmeon senss in our heads, there

_61°ths Idaho Siate Bar to Frank Blstline, Willls Sullivan and
ge, our.three membera of the House, for the time and the
fort and the cooperatlon that they gave us, They
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of Mr. Bistline relative to this legislative reference bureau. I prac-
ticed law in Illinois when the legislative reference bureau was estab-
Hshed in 1913, I think the idea was borrowed from Wisconsin. The
lawyers are interested in the quality of legislation, particularly as to
procedure. ' . They .are all interested in- having such acts well drawn,
It-is worthy the attention of this Bar to study this matter, and the
experience other states have had with organizations of this kind for
the purpose of recommending legislation at the next gession of the
Legislature and getting behind it. But in doing so they should safe-
guard such & bureau from a political set-up. I woll recoilect when
the Nlnois law was passed. 1 knew personally the gentleman who
was first placed at the head of the legislative bureay. He had never
had. any legislative experience, he was not a lawyer, but ‘was appoint-
ed ag a political jpb. That is one thing that ghould be strictly avoid-
ed if this is to have any value at all. 'The procedure should be set
forth and the personnel ,ehould be provided for to get the men who
are able to do the job. T can heartily endorse what Mr. Bistline said,
the procedure of the Legislature .and the difficulty in sifting out and
weeding out these mieasures and trying to understand them and hav-
ing some conceptlon of what the effects would he if they are pasaed.
When I was a member of the Leglalature we had in our majority
party & few who met every day for a study and consideration of dif-
ferent measures, but that is a matier within the Legislature jtself
and very often it isn't done and hasn't been done for a great number
of years. 'That is only a stop gap. A permanent organization such
as Mr. Blgtline suggested based upon the experience of other atates,
is well worthy of the conslderation of this Bar and some steps stiould
be taken. ' ' .

PRES. EBERLE! '1"he next subject we are particularly interested
in, Qur Federal Rules. Mr. Casterlin.

B, H, CASTERLIN: Mr, President and Members of the- Idaho Bar.
Although the new Rules of Civil Procedure for the District Courts of
the 'Unitad States may not be periect and, for that Teason may Tequire
a.mendmenta their’ ndoptmn and the method of adoption mark the
most important charnge and improvement in Federal procedure ot the
lagt one hundred gyears.

The 'Constltution of the United States vests “all legislative pow-
erg” in a Congress; “the executive power” in a President; and ‘“the
judiclal power" in one &upreme ‘Court and such inferlor courts’as may
be established. 'The theory was, and still is that these three branches
of the government are co-ordinated and have certain speified “checks
and balances” one against the other. The right of the judiciary to
malke and adopt ita own rules of procedure is not specified as a check
which the Congress has upon the judiclary or the Supreme Court.

The Judleiary Law of 1789, recognized the independence of the
judiclary respecting the right of review which was probably the most
important question concerning the judiciary debated in the Constitu-
tional Convention and during the adoption of the Constitution., With-
out going into the history of the, matter, it may be safely stated that
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f-t]iw-cgngrass, witbin 1ts Iimits, has the vested power to deterﬁ-ine the
-pubstantive rights of the people and that the judiclary has the same
'=p_ower to-1lx -the procedural rights, that fa to say, the rules of plead-
ing, -practice, and procedure by which the subsiantive rights ara de-
termlned.

Consequently ‘the Act D,E .Tune 18, 1934, a.uthorizmg uniform rules
_r.‘_)g .procedyre was an acknowledgment of the power which had long
been recognized as existing in the Judielary, particularly with‘ refer-
ence to equity actiona, This act places the rule making power where
it he ngs. There 18 no more reason for the legislative bhranch of the
.government maklng tbe rules- of procedure for the judlcial branch
_ghaln there is for the Judiclary drafting rules of procedure for the leg-
;gq,tlve department,

“*PhHe new rules do not constitute a startling innovation, They are
not without a valuable background. It might be encouraging to Know
that an understanding of common law practice will materially aid in,
gnd fa'_milli_arit'y with the_nld rules of equity practice is essential to, a
Teady u_n:derstanding and application of the new mles. Alwaya
_ke,e,p i|_1 mind the :Eq_:vrmer equity rules in interpreting the new rules.

Before doming directly to the subject, one more observation should
be -made. It wil do no harm, at least. - The purpose of the new
rules 5. to secure, “so far as possible,” the just, speedy, and inexpen-
slve determination of every actlon., The words “se far as possible”
were_‘inﬂertad to glve the courts discretion In the applleation of the
rules.. ‘The word “just” means impartial, fair, equitable, and not sub-
_-veralve- of substantial rights. The word “speedy” means the aban-
donment of technical delays; the abolishment of continuances which
0 ot ;bl'htﬁct ‘the. pubstantial rights of the parties. By *“inexpensive”
iz mheant ‘the uniting in one action of all of the disputes which arise
-the -original . occurreénce, or counter or: cross-claims, and the
Inging: in: of all.parties affected, to .a2vold multiplicity of suits.

w_ rules should be administered in such a manner that the
rocedire of litlgation will not be hampered; with due regard
stantinl rights of those who seek the ald of our courts:
eration for the reasonably available time of lawyers who
solected ‘by the parties because of their ability and the con-
reposed.in them; and, with recegnition of the facts that in the
aly ur. judieial system is not & thing apart unto itself, but
atfon’ of the pesople for thelr use and benefit and the prutec-
aubstanual “righti.

t‘:Llona are commenced by filing a complaint (Rule 3). which
ot forth a short plain statement of jurlsdiction and clalm show-
ght-to- relief, and a demand for the rellef desired. The claim
tforth in the alternative or it may be of several different
5. (Rule 8). « '

Referenca. to Form 9, & complaint for neg]igence, will well fllua-
#ghort and plaln” statement of a _clalm, viz., that at, & certain
sid:place: the defendant negligently drove a motor vehicle agalnat
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the plaintiff who was then crossing the street, and as a result certain
{njuries were caused which damaged the plaintiff in a certain sum
of money. Only one short page ies required to set up the full cause
of action!

The particular acts which constitute the negl'gence need not be
get forth., ¥ Is unnecessary to refer to any state law or city ordin-
ance which may have been violated. These are all matters to be dis-
covered or developed in another manner.

In Form 11, a complalnt for conversion, is not found any state-
ment for demand of payment before suit, That is & matter of proof
at the time of trial

In these, as in other forms, it is to be noted that ali of the iechnl-
cal allegations formerly required to be made in order to stay in court
against the objections of a technical practitioner are lacking.

The rules de not require allegations and aveldance of matters of
defense. For instance, If a claim is owing and the defense of release
of claim 15 to be made, 1t i no longer necessary to set forth such
release and avold it by pleading that it was fraudulently obtalned, for
example. At the time of the trial, the plaintiff can admit in his direct
examination that the relesse was glven and explaln the ecircumstances
under which it was glven without having pleaded the same,

It is not to be inferred that the pleader iz no longer required to
know his eubatantive law and to state all of the necessarny elements to
entitle him to relief. These elements are merely to be stated in a
short and plain manner.

Under Rule 18, a complaint may state against the defendant as
many claims as exist, whether legal, equitable, or both. Alternate or
inconsistent claims may be joined. It is assumed, however, that in
respect of each clalm there is federal jurisdictlon and -that the wvenue
is proper.

Practically the only restriction against a joinder of clalms is found
In the ruls on joinder of parties. If a misjoinder should oceur, them
by. Rule 21 the plaintiff may sever and proceed with any claim sep-
arately. And so, If one claim is based upon ancther claim, both may
be included in the same action and & judgment enterad accordlngly.

To illustrate an exceptional case of joinder of claims see Ader v.
Blau, 241 N, Y. 7. Plaintiff brought suit agalnst Blau for damages
for the death of his son who was injured upon a steel plcket fence
alleged to be dangerous and attractive to children, and againgt the
doctor for negligence in treating the child. The reasona for per-
mitting such a jolnder are set forth in the dissenting opinion of Judge
Cardoza, later Justice.

Nor must the pleader be meticulous in his preyer for relief. Rule
§4(c) provides that a judgment by default, whether for non-appearance
or fallure to plead over or defend, shall not be different In kind from
or exceed the amount asked in the prayer. But in every other instance
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: l:he 'p]a.irrﬂﬂ may have all the relfef, lega! or equitable, to which the
! _root ‘shows him entitled.

R _R_ule 'i'(c) abolishes demurrer, pleas and exceptions for insuffi-
<leéncy. This brings ug to the very interesting tople—motiona.

A motion may raize (1) lack of jurisdiction over the subject mat-

ter; (2) lack of jurisdictlon over the person; (3) improper venue; (4)
'insq_i_!ﬂciancy of process; (6) insufficiency of service of process; (6)
- failure to state & claim upon which rellef can be granted. Rule 12 (b).

.-{bjectlons 1-6 must be Included Iin one motlon if they are fo be

s.vn.il.able. If theme objections, or any of them, are sustalned the case

. .la a.t an end. - If they are ali overruled or a ruling is poatponed until

later. then a second motion may be made which must include, if they

nre to b8 avallable, (1) faihure to state a claim; (2) motlon for more

deﬂnite statement; (3) motlon for bill of particulars; (4) motion to
strikc__a for specified reasons.

There Is already a dispute as to whether a motion for more defin-
Ite 'sta.tement for bill of particulars, and to strike Is walved if the
th-st motlon includes the objection that the complaint fails to state a
clgim. “The better reasoning and that generally followed, is that
there 18 no walver., But ceution would direct one to include all of
these latter motions in one instrument.

fl‘l}e rules avold any distinction between a motion for more defin-
lFa. ?Fatament and motion for bill of particulars for the reasen that a
bill'ot ‘pa\_-tieu‘lars becomes a part of the pleading which it supplements,

: tion d’or judgment on the pleadings can be made only after the

Rule 14 to summon a person who Is not an orlg-lnal
s_h_all be a third party answer if a third party com-
.7 Rule 12(c). Rule 7(a) Motion for judgment on the
never be made before motion for more definite state-

we have had orders to show cause why &limony pen-

dggt 1tte should not be pafd; why custody of children should not be
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proper appliéation and showing which took the time of the court ip
examining the preliminary papers and fixing a tlme for the hearlng.
The new method is to file the motion and serve the same with notice
of hearlng. The whole matter then comese before the court but once
and the relief is granted or denied in order.

Rule 26 hasg to do with depositions pending the action and should
be discussed here as it may be used In aid of answer. By this rule
any party may take the deposition of any person after jurisdiction has
been acquired over any defendant or any property which s the sub-
ject of the ltigation, ONI.Y upon leave of court; the same depositlen
may be taken WITHOUT leave of court after answer ig served. The
issuesy must be first joined on the claim, counter-claim or cross-claim
before a deposition can be taken without leave of court.

It is intended that the court will not permit depositions before
answer and while any motion on any of the first five grounds men-
tioned in Rule 12¢b) is pending. ‘This Is for the reason that the sus-
taining of a motion on any of the first five grounds terminates the
action and the taking of depositions would be an unnecessary €Xpensc.

The procedure for taking depositions by leave of court is by 2
simple notice and not by commission, after leave first obtained, Com-
missions to take depositions are only granted when the deposition 1s
to be taken in a fore'gn country, in exceptional cases. Rule 28(b).

The use of a bill for discovery is quite obselete but can be used,
for instance, by a plaintiff to find out whom he should sue. Pressed
Steel Car Co. v. Union Pac. R. Co., 240 Fed. 135, 241 Fed. 964,

Rule 33 provides that any party may serve upon any adverse party
written interrogatories which shall be answered separately under oath.
The rule does not fix the time when interrogatories should be submit-
ted but as thig is & method of discovery it would seem that the provi-
slons of Rule 26(a) concerning depositions woukd apply te Rule 33. If
interrogatories are submitted before ANSWer, lea.ve;ot court should
first be obtatned. ' s

“The uge of Rules 26 and 33 may be abused by an attempt to fish
for tnformation. However, tbis s not probable because the scope of
the inquiry must be limited to the issues and to refuse to so limit the
examination is a contempt. ‘The scope of interrogatories is partleu-
larly within control of the court because ‘the same must be submitted
to the opposing party who has time to object to the questions and no
‘anewers can be required until the objectlons are passed upon. Rule 33.

Rule 36 governs a demand for admissions of facis and of genu-
_ineness of documents after issues heve been drawn and may be uesed
with Rules 26 and 33 In preparation of the case for further proéed—
ure. Admissions can be requested after issues drawn.

Firgt, defenses te original claims. By Rule 8(b) a party shall
state in short and plain terms his defenses to each clalm asserted
agdinst him, and shall admit or deny the positive averments. If the
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fh' knoivledge or Information: gufficient to form a bellef,

@bleythat 8ll ‘pleadings- shall be construed 'so asm to do substantlal

Rule. 8(b) must alge be construed with Rule 9(a) and (e}
.48 to the effect that the capacity to sue or be sued need not
ot-up further than te show jurisdiction, and if there is &ny inca-
clty it shall be get up by e speclfic negative averment together with
siugch- partieulars as are peculiarly ' within the pleader's ‘knowledge;
ta-denlal “of performance must be made with partlcularity.

Th eftect ot these provisions ie to lessen the work of the pleader
] intform the claiinant of the defense which will be made respect-.
g capn.city and performance. It also saves mecessity of proof at
trl.al ot matters not in queation.

With the answer come counter-claims and .cross- clmms. Any
elalm. which the defendant has agalnst the plaintiff, elther legal or
equitable, 18 & counter-claim. Any .claim, legal or equiteble, which
a party has againat a co-party, provided it srises out of the original
otcurrence or counter-claim, is a cross—c]aim

?&*.qruss-claim ie a]waya permissive, Cuuntar claime ‘are of two
ulgory. and permissive. . With but fow exceptions every

Bot up or the same fa walved. A permissive counter-claim
.Gt of the origlnal claim or occurrence and fallure to

eptions-to compulsery counter-clalms are: (1) the

ant, . I the counter-claim comes into existence

ing up subsequent occurrences, Rule 16¢d).

é_xceptiorl arises when P sues D {n a state court.

gaid respecting original clodms.and answers and
Hong and interrogatorles and motlons applies to
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ing, Unless "otherwlse apecifically provided' by rule or statute,
pleadings need not be verified or accompanied by affidavit” The
pignature of the attorney constitutes a certificate that the pleading
has been read, that there is good ground to support it, and that it 1s
not interposed for delay. For a violation of this rule the atiorhey
may he “subjectéd to apprepriate disciplinary action.” Rule I11.

A verification 18 required when a temporary injunction or a re-
ceiver ig desired. When injunctive reilef is the ultimate object, a
verification may not be required but it is wafe to have the pleading
verified.

Two of the most interesting rules are Number 15 providing for
pre-trials and Number b6 providing for summary Jjudgment. When
all of the issues are joined and the preliminary motions have been
gettled, the court MAY, in its discretion, call for a pre-trial for the
purpose of (1) gimplification of lissues, (2) amendment of pleadings,
(3) obtaining admissions of fact, (4) limiting the number of expert
witnegges, () reference to a master when trial 13 by jury, (6) aiding
disposition of the action. -

At the concluslon of the conference, the court enters an order
stating the agreed matters and limiting the issues for trial to those
actually in controversy. To avold any injustice, this order may hbe
moditied at the trial, but otherwise it stands as a part of the record
of the case,

Pre-trial may result in the walver of jury trial which has previ-
ously been demanded; it may result in amendment of pleadings thus
avolding unnecessary preof; it may also relleve the parties of the
burdens of some of the rules of evidence.

While courts'may or may mnot adopt the pre-trial procedure, the
purpose of the rule may be accomplshed by a motlon for summary
judgment which requlrees the court to act along the same lines.

“The very object of a motion for summary judgment is to separ-
ate what is formal or pretended in deniel or averment from what is
genuiné and substantial, so that only the latter may subject a suitor
to the burden of & .trial” Richard v. Credit lSuisse (N, ¥.) 152 WN. &
110, Where facts are ast forth in pleadings a..f.tida.vits depositiors,
interrogatories, or admissions and the same sbow that there is no
real controversy, the court must on motion for judgment examine the
issues and If nome ore genuine a summary judgment may be entered
on the law of the case.

If there is o genuine issue on a material faet, that fmct is speci-
fied by the court in its order and trial of that fact alone is had. ‘This
procedure applles to legal and equitable actions and whether the claim
is lquidated or unliguidated. ‘The number of class of cases where
the motlon is inapplicable I8 so limited that it 1s not necessary to
qualify, the penersl rule.

A motion for summary Judgment in & law action does not vioia.ts
the Federa! Constitution reepecting rlght to irial by Jury. Fildelity
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Depoit Co. of Maryland v. United States, 187 U, 8. §16. = The rule
‘nierely: préscribiés the means of making an ipsue and the right of trial
ury-:exists only where there is a triable issue,

Bummary judgment may not be entered ag to the amount of dam-
regoRule 66(0). . If it is a default case “the court may conduct such
hearings :or order such references as it deemp mnecessary and proper
and: 'ahla.ll' accord - & right of trial by jury to the partles when and as
'd_‘:by'a.ny statute of the Unfted States,” Rule 55(b)(2). If it is
tia-defanlt casd then, In this jurtsdiction, the question of the amount
o8 ahould ‘B0 to & jury. ‘Where o state statute provides a
roced.ura that practice i sometimes followed by the federal
urtp-m_zdejr thie Conformity Act.

;‘Q{érical mistakes in & judgment may be corrected by the court
eliy“time. On motlon made within six months after entry and on
B, & perty may be relleved from a Judgment taken through his
e, inadvertence, surprise, or excusable neglect. Such a mo-

tlon” does not affect the “finality of & judgment or suspend its opera-
- ton”  Rule 60, This does not lmit the right to rellef from & judg-
ment provlded by any statute,

- By Rule 62 no execuifon may lssue on a judgment until after the
expiration of ten days from the date of entry, unless it ias otherwise
ordered by the court.

oo Rules 64-T1 econcerning provislonal remedies such as injunctions
T : ) d recelvera, do' mot change the pubstantive law but merely affect
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Should eimltar rules be adopted in Idaho? We are all familiar
with the practice Iln Idaho: If similar rules will do for Tdaho prac-
tice what the new rules have done for the federal practice, then the
answer is unequivocally, ¥es. 'The reesons for this answer are to be
found in the concluslons drawn above, with the additional reason that
practice in the State courte would be uniform with the practice in-the
Federal court. This would enable a lawyer to step immediately irom
a State to the Federal court without heving to stop on the way to
pick up a rule book, :

Should similar practice he adopted by court ruling? The_ answer
again is unequlvncanry.rYé,‘s. The reason for this conclusion hag heen
given at the beginning of this paper and what was said there with
reference to the Federal government applies to the Siate government.
With the tule making power in the judiciary, amendments can be
easily and speedily made as experience dictates.

" In Grawing these 6pnc]usions I am not unmindful of the provisions
af Article B, Sectlon 13, Idaho Constitution, whieh provides that “the
legislature shall pravide ‘a proper system of appeals, and regulate by
law, when necessery, the methods of procéeding in the exercisé of their
powers of all the courts below the supreme court, so far as the same
may be done without contlict with this constitution.” . Neither has
the language of .Tudg'e'Dunn in the dissenting opinion found Iin Smith-
Nieland v. Reed, 39 Idaho 788, 794-796, in which Judge Willlamn A.
Les concurred, slipped my attention.

. A dfégussﬁon of this matter would far outrun the proper limits of
thls paper. Suffice to say that, in my opinien, the door is not yet
ghut to the adoption of Tules of procedure for all district courts by
the Supreme Court of Idaho, As a matter of expediency, the Legis-
lature might be asked to pass an act similar to the Congressional Act
of June 18, 1984, affirming the principle that the judicary has & right
to regulate .its procedure to the same extent that the legislature, &
co-ordinate branch of the government, enjoys by reason of our state
Constitution.

KARL PAINE: In my study of the rules I believed there was 1o
provision against a multiplicity of actlons. I have been particularly
{nterested in wour deflnition -of the word “inexpensive.” T wonder if
you had amy authority en that or if you get your authority from the
explanation?

MR. CASTERLIN: I get my. authority from the rules themaelves
and from the opinions which have been rendered on the rules, The
Féderal governmerit has been very much interested in collecting opin-
tons respecting Interpretations of the rules. They asre sent to our
office about every two weeks,

~ MR. PAINE: SBupposing I have a contract and I have several
breaches of that contract. I founé nothing in the rulea on ‘that sub-
ject. As I understand you mow, the word “Inexpensive” means that
I have several causes of action to be jolned in one pleading, The
word “Inexpensive” requires I joln them ail in one action? -
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CASTERIAN: Not only requires but the declsions of the
‘of the Unlted States make you join them provided
“jnexistence at the time you file your actlon. I gave my
fon' ot 'what they meant when they said “inexpensive” [

FRIDAY, JULY 28, 1939
{Afternoon Session)

"RES. DBERLE: We will continue the discussion on the Federal
will be led first by Oscar Worthwine of the Boise Bar

'W WORTHWINE: Mr., President and. Members of the Bar,
3 Ca_.a'teﬂin in his very excellent paper hasg suggested that the power
y- _hia.ke* rules of eivil procedure should be in the judiclary, and has
conp?ludad that If the adoption of eimlilar rules in Idaho will do for Idaho
o fctlee what the new rules have done for the Federal practice then
¢ ¢ '‘guel fules should be adopted.

" He calls attention to Sectlon 13, Article 5 of our Conatltution,

" T.tale:-It .that the Courts of this State have so long acquiesced to

‘ero"i"'col‘rris and methods of appeal. Apparently

‘the Supreme Court to provide by rule.

of the government of this state are divided into
) ¢ 49&,1_'tments, the legislative, executive and judi-
no. person or collection of persons charged wlth the
ers properly belonging to one of these depart-
rcise any powera properly belonging to either of




66 InaHO SrarE Bar PROCEEDINGS

powers, proceedings and practices of all the courts of the same
class or grade, so far as regulated by law, and the force and
effect of the proceedings, judgments and decreea of such courts,
severally, shall be uniform.” '

In the above Constitutional provision It will be noted that the
phrase “so far as regulated by law” is used, the question at once arises
ag to whether there is a distinction between regulation of practlces by
the Legislature and the possible regulaticn thereof by the courts them-
selves. Did the framers of the Constitution merely intend that the
acts of the Leglslature should be uniform, or is this an implied power
by the Courts to provide general rules of practice?

Prior to November, 1920, Article b, Sectiou 9, of the Conatitution
pravided:

“The Supreme Couri shall have jurisdiction to review, upon
appeal, any decaon of the district courts, or the judges thereof.
The Supreme Court shall also have original jurisdiction to Issue
writs of mandamus, certlorarl, prohibition, and habeas corpus,
and all wrlts necessary or proper to the complete exerclse of its
appellate jurlsdietion.”

At the general election 1n November, 1920, this Act was amended
by imserting therein:

“and ahy order of the public utllities commission; the leg-
islature may provide conditions of appeal, scope of appeal, and
procedure on appesl from orders of the puhlic utilities commis-
glon”

This SBection was again amended at the general election on Novem-
ber 3, 1936, by adding:

“and of the Industrial Accldent Board on appeal {Irom
awards of the Industrial Accldent Board the court sball be lim-
ited to a review of questlions of law.”

and the Leglslature was glven authority to provide conditions of
appeal. :

Tt will thus be seen that within the last twenty years we have
amended this Artiele 5, Section 9, of the Comnstitution twice, the first
amendment making it possible to appeal to the Supreme Court from
decisions of the Public TUtllities Commission, and tbe one in 1938
provided for appeal from awards made by the Industrial Accident
Board, and on each accaslon we have made a provision that the Leg-
jslature may provide conditions of appeal, scope of appeal, and pro-
cedure on appeal,

This certainly does not indicate any desire on the part of either
our lawmakers or of the people to place procedure in the hands of our
Bupreme Court. On the other hand, it will be notleed that the word
used in the Constitution is “may” end not “must” or “shall” As to
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whether ths word "may” will be construed as mandatory i a question
tbat may be considered.

Section 13, Article § ,provides:

“The legislature shall have no power to deprive the judicial
department of any power or jurisdiction which rightly pertains
to it as a coordinate department of the government; but the Ieg-
islature shall provide a proper system of appeals and regulate
by law, when necessary, the methods of proceeding in the exer-
cise of their powers of all the courts below the Supreme Court,
so far as the same may be done without conflict with the con-
stitution,” )

Attention is called to the fact that under this provision of the Con-
stitution it is made the duty of the Leglslature to provide a proper
system of appeals. This applies to appeals from the justice courts
and probate courts as well as from the district courts.

Again we notice that the framers of the Comnstitution state that
the Legislature '‘SHATIL provide a proper system of appeals, Does
the use of thls word make it mandatory upon the Legisiature to pro-
wvide such & system, and if the Legislature attempted to divest itself
of thls power and confer the same upon the Supreme Court, would
act of the Legislature in so doing be constitutional?

We know that the Legislature has regulated the method of tak-
ing appeals and we also know that the Supreme Court has adopted
various and sundry rules relating to appeals, the preparation of tran-
scripts, and the service and filing thereof, and we know that Rule 28
of our Supreme Court states

“A strict compliznce with the requirements of the rules con-
cerning preparation of transcripts will be exacted of the ap-
pellant in all cases by the court, whether objection be made by
the opposite party or mot; and for any violation or neglect in
these respects which is found to obstruct the examination of
the record, the appeal may be dismissed.”

If it be sald that these rules merely supplement the aets of the
Leglslature, and the rules merely relate to the matters pertaining to
the internal administration of the courts, we find that the Leglslature
does, as a matter of facts, invade the province of the court in the
handling and disposition of its business,

Chapter 1756 of the 1937 Session Laws regulates in detail the man-
ner of taking an appeal from the Indusirial Aceident Board and al-
though the Constitutional Amendment states that the review of an
order of the Industrial Accident Board “shall be limited to a review
of the questions of law,” the Legislature hag said that no order of the
Industrial Accldent Board shall be set aside on any other or different
ground than: : -

(2} “That the findings of fact are not based on any sub-
stantlal, competent evidence;
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(b} "“That the board"
has : indi
excens of its powers; acted without jurisdietion or in

(¢} "That the findin
fraud: g8, order or aweard were procured by
(d) “That the findt
ngs of faet by the board
matter of law support the order or award.”" fo mot as &

The Leglslature has certainly tried to fix the *

and Chapter 176 of the 1937 Session Laws further roriana P

provides:

"
Such appeal shall be heard by the court not later than the

60th day following the f I3 -
¥ g the date of such
o ch flling of the record g, pro

Does the Legislature h
ave the right to dictate wh

:he Suipreme Court shall hear a case? Suppose the gl;u‘:lt- :OW o
Tou. ‘ ” -
o t': D;nf::t;l:;tconstitutlonal questions involving the ﬂnancialmslz

e, muat it lay these aside to h i
" B84r B workman’ -
pensation case, merely because the Leglslature has go d‘Irected: o

In Mahoney v. Etliott, 8 Idaho 190 67 Pac
R . 317, the B
ll::;il:c;:iion to consider a statute fixing the place of h:ap::nmeogourt
certaln countles and when a motion wa. y e
Supreme Court to tranafer the case from N o o Toine for
hearing, the Court held: orih 1a

ho to Boise for
“The leglslature, in the a
y tatute quoted supra, h
- 5 » Nave properly,
".mdedw:;:wm Interfering with the jurisdiction of this court, p1:r<3r-
at appeals from the flve northern counties shm:;ld be

heard at Lewlston fro: © I, Tl L
L= end from the T
¥ t emalning fifteen counties at

The above case was hea (
rd in 1342 and in 1920 !
consldering a similar statute and Rule 3§ said: our Supreme Gourt,fn

w ; ‘
heany providing that the legislature may regulate by law,
W necessary, the methods of .
proceeding in the exercls
their powera of all courts below the supreme court, powe: ‘t)!
" o

regulate the methods of
proceedin i
denied the legislnture. € I the ewreme coust fs

"
hea ihe place where and the time when the supreme court ghall
Mt; trl;guments: upon an appeal is purely a matter of procedure
¢ supreme court has acquired juri i ,

isdiction of a
appeal, and after the record i to b
upon ‘which the appeal $
heard has been filed, th o bo camm.
, the court has exciusive contro

. 1 of the case.
w:zr:t:::-i body or department of govermment cannot prescribe
when the court shall proceed In the exercise of ita

Jurisdiction without regula
gulatl
it . ting the methods of proceeding in

"“Talbot v. Collins, 32 Xdaho 149, 191 Pac. 354,

And
Mahoney v, Elllott was expressly overruled. the case of
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It will be noted that our Court limits its decision to the time.
after it has acguired jursdiction of the case on appeal,

There are numerclus decisions relating 1o the legality of leglsla-
tive acts conferring the.rule making powers upon the Bupreme Court,
and one of the leading cases iz that of State v, Roy, 40 N, M. 397, 60
Pac. (2d) 646, 110 A. L. R. 1, and while New Mexico has the provision
identical to Section 1 of Article 3 of our Constftution, X have found no
slmilar provision to Section 13 of Article § in the Comnstitution of New
Mexico.

The New Mexico court also bases its decislon upon the fact that
the Legislature of New Mexico, during territorial days, has recognized
the power of the Supreme Court of the territory to make laws govern-
ing civil procedure.

Our Supreme Court in the case of Neil v. Public Utilitles Com-
misgsion, 32 Idaho 44, when 1t refused to review an order made by the
Public Utllities Commission, said that the words ‘‘certiorari and pro-
hibition"” as used in Section .§, Article b, of our Censtitution retalned
thelr common law meaning and, therefore, the Court could not review
an order of the Public Utiltiiea Commission.

It wlll be noted that our Constitution, even when it provided for a
division of our government inte three separate departments, stated
that the power properly belonging to one department could not be
exercised by anyone in anether department ‘except as in this constitu-
tion expressly directed or permitted.”

And Section 13 of Article b states that:

“Phe legislature shall provide a proper system of appedls
and regulate by law, when necessary, the methods of proceeding
in the exerclse of thelr powers of all ‘the courts below the
Supreme Court, so fer as the same may be dnn_e' without con-
flict with' the constitution,” . o

Certainly under. this provislon the Leglslature is permitted to pro-
vide rules of civil procedure when necessary. What . js meant by
“when necessary 2"

Tioes this mean that it is unecessary” so long as the Courts them=
selves do not exercise this power?

1s this necessity to be determined by the Leglslature or by the
Courta?

1f it is decided that we ghall have our Supremse Clourt provide rules
of practice and precedure for all the inferior courts, it certainly wiil

be well to censider whether if an act of the Legislature attempts to
delegate this power to the Supreme Court it can be done constitu-

tionally.

Unquestionably, the great majority of authorities in the United
States is to the effect that the making of rules of civil precedure I8
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a2 judicial function and not a legislative function, and even though
under the Constitutlon of the states the Leglslature doss have power
to make rules of civil procedure, it is such a power that when dele-
gated to the court tha:t it 13 not the delegation of legislative power.

The Supreme Court of the State of Washington in this rega:rd
zaid:

"Assuming the right of the Legislature to make rules for
the court, and acknowiedging its continued action in that re-
Bpect, it does nat follow that such action ig a legisiative func-
tion. Not all acts performed by the Leglslature are strictly
legislative in character, A fallure to recognize this distinetion
often gives rise to the belief that one of our lawmaking bodies
haa abdicated its duty, and attempted to transfer its legislatlve
mantle to the shoulders of another body, not legislative, thereby
subverting the purpose of its creation and denying the people
of the'commonwealth the right to have the laws which govern
them enacted by their duly chosen representatives.”

State v. Superior Court (Wash.) 267 P. 77T0.

The Supreme Court of ‘Wisconsin has likewise held that a statute
authorizing the Supreme Court to make rules governing pleading,
practice, and-procedure in all courts ig net unconstitutional as attempt
to vest euthority in Supreme Court which the Constitution has pleced
in Inferlor courts. In re: St, 1928, Sec. 251.18, Wisconsin Statutes, 236
N, W, 17 - . :

In view of the historical doctrine that courts do have a right to
regulate their procedure and that the Supreme Court is the proper
one to promulgate such rules, and in view gf the words used in our
Constltution such as used in Sectlon 18 Article 6, glving the Legis-
lature power to ."regule.te by law, when necessary,” we are Justiifed
in rea.ching the conclusion that if the Legislature were to pass an act
delegating to the Supreme ‘Court the power to make rules of civil
procdure for the Inferlor courts of this state, and such rules were
adopted by the Bupreme Court, that the then Act and the adoption of
the rules would be ponstitutiomal.

"This subject is treated In a note extending from page 22 to 59 of
110 A: L. R

Bee, also, 16 American Bar Assoclation Journal, p. 189, and the
other articles referred to on page 23 of 110 A, L. R.

PRES. EBERLE: The dscussion will be continued by Mr, A, L.
Merrill of the Pocatello Bar,

MR. MEBRILL Mr Chairman, Fellow Members of the Bar. I
want to a.pprqach the subject from & little different angle from that
which his been heretofore suggested. It ls often eagy for all of ug
immediately to selze upon a new. Jdea and endorse it, making other
things that we are. interested in conform thereto, and sometimes it is
@ little bit more.difficult for us calm.ly and dispassionately to unahrze
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that which we actually have, and then determina ‘whether or not a
change 18 desired and if so, what ig the best way of making it, Fund-
amentally I am in thorough aAccord with the idea expressed that the
rule making power, the power of formulating rules of procedure, should

be with the Courts. It is undoubtedly a part of oul judicial system,

I am, furthermore, in entire accord with the idea that those trained in
the administration of law, the judges, and the lawyers, are better gqual-
ified to do this work. Yet, I am confronted with thia strange coin-
cident, If you analyze accurately and carefully the nmew federal rules
you will see that they are based very largely upon the code practice—
upon the code of e¢ivil procedure of the respective states. In other
words, those who began working this plan did not forget that which
legislatures of various states had heretofore done, I will refer to that
in just a moment.

Let me call your attentlon to this further propesition. Consider
the federal practice before these rules were adopted. It had grown
up in varylng conditions and in varicus places. The manner and
method of administration of justice in New York City differs quite
decidedly in a Dpractical way from that which. we have here in Idaho.
We should, furthermore, remember that where speed is essential in
gome respecis and in some places, it is not necessarily go essential in
other places. I am impressed with the thought that in the last half
century we have been actuated largely by speed. - When we analyze
this we will gee that it is speed In locomotion, From the dawn of his-
tory we have not seen the mental acumen of men necessarily gpeeded
up. We don't think any more rapidly feday than we did in Baron
Park’s time. I think you will all agree with me that frequently it is
neceasary for a lawyer to have time enough to think upon some of the
probiems which confront him, and unless he is able to do that his
chances for mistakes are greater. That might overcome some of the
advantages of speeding up the administration of juastice. Now let me
reiterate this. I fundamentally believe -as5 a cardinal principle that
the rule making powers should be with the Courts. I can't admit
that 1t is o wet in Idaho, for the reasons that I will subsequently men-
tion; that az a Bar we should do everything we can eonsistent with
good thinking and with careful procedure, to gpeed up the disposition
of cases and legal matters.

But mow Iet us examine just for a moment these rules in a little
different way. FRules 1 to 6 deal generally with the commencement
of actions, Notice when you read them again how elasely they follow
the code of civil procedure in Idaho and in other states. Rules T
to 15 deal with pleadings, There is not a great deal of variation, Rule
17 to 25 deal with parties, jolnder of actions and of partles, cross com-
plaints, counter claims, etc. ‘There is no striking -dissimilarity in
those rules with our code procedure. Rules 26 to 3% deal-largely with
discovery and with depositions, Some of these would- undoubtediy
be helpful in our Staie practice. Let ue conslder just a moment rule
86. That deals with the mentsd and physical examiination of an indi-
vidual when in proper circumatances the Court thinke it right to issue
such an order, and when such an examination ls made- the party who
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is examined may demand a written report of the tindlngs of the phy-
siclan who makes the examination, and if he so demands and recejves
such 4 report then the rule of privilege as to all who have theretofore
examined him seems to be walved. There is much argument in fa.vlur-
of this pafticular rule. Rules 37 to Tl deal largely with the -trial
of the cause, and while there are a few departures from our funda-
mental system of code procedure, it runs quite closely along with it
The remaining rules deal largely with appeals to the Circuit Court of
Appeals and to the Supreme Court. They are not more simple tha_n
the appeal from.a state district court to the state supreme court In
Idaho. I don't see how It can he simplified much, Time might be
gaved in reducing the number of days in which to appeal from 99 flown
probably with good effect, but bear in mind we are dealing with a
gystem, not with delays that might occur due to courtesy ex_tendecli _to
other counsel and delays due te various incldental matters which might
arise.

In the federal Tules there is one other matter that might be highly
desirable in certain Instances and that is the pre-trial. The pre-trial
as I view it, however, is rendered desirable because of the lim.lt-eq alle-
gations required in the orlginal complaint in the federal courts, If
that complaint is required to set out with more particularity the alie-
gations of fact upon which the pleader relies or will rely at the trial,
obviously there isn't the chance for surprise that there might other-
wise be and perhaps the pre-trial is not so necessary. TYet I fee]. that
If we take the pre-trial, if we take the more simplified plea.dlng_; it w“e
take the advantages given in the federal rqlea in the taklng of deposi-
tions and in the trial of cases before the court, there isn’'t much left
that we need except to have uniformity with our federal and state pro-
cedure, and that I admit and consider a desirable thing. But the point
I am anxious to make is this: that in adopting the Federal rules much
considerntlon has been glven to the Code of Clvil Procedure in the
code states, and the dlgsimilarity is not great. Now we intellui to
adopt them in Idaho. In what manner are we to proceed? We have
in the Conatitution Article 5, Section 13, which reads: “Power of the
Legislature respecting Courts. The Legislature shall have no power

to deprive the judicial department of any power or jurisdiction which

rightly pertains to it as a co-ordinate department .of the government.”
But notlece this, . “But the Legislature shall provide a proper system
of appeals, and regulate by law, when necessary, the methods of pro-
ceedings in the exerciae of thelr powers of all the courts below the
Supreme Court, so far as the same may be done without confliet with
this constituiion’ Does that provision mean that the ILegislature
shall provide & proper system of appeals when necessary, or does it
mean that the Legislature shall in any event provide for a proper sya‘-
tem of appeals, and in addition thereio shall provide, when necessar}-
for rules Tegulating. the conduct of the proceedlngs In the Dlstret
Courta. I know of no judicial announcement upon that partleular
point, and 1t 1sn't necessary other than merely to ¢all 1t to your sﬂ;tan-1
tion now.. Nevertheless, we must recognize the fact that here.is this
* gometitutionsl provisiom. Secondly, there has been, from the com-
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mencement, the theory of the state government expressed through its
Legislature of adopting procedural methods for the Courts. Both of
these points must be considered if we expect to adopt rules similar or
identical with the Federal court rules in our State practice,

Remember that these Federal rules have been in effect a little
less than two years, yet there have already been more than one hundred
cases in which they have been considered and various Phases of them
discussed. It is not time yet for us to say that they have become
crystallized rules of procedure from which we need expect in the future
little or no departure. Our system of brocedure is provided by leg-
islative enactment under the constitutonal provision that I mentioned,
both ¢f which must be considered before we are able to say that we
will adopt the rules that will conform to the Federal court practice,
Unless they are quite identical, the value of having the same state
rule as the federal tule is not so apparent. And 30, gentlemen, jrre-
spective of what I might fundamentally think in this matter as to the
advisability of adopting rules similar to the Federal rules for our
State procedure, and irrespective of whether or not you believe funda-
mentally, s I think every one of us do, that in our government ths
rule making power necessarily should be with the judicial department,
we are, nevertheless, confronted with these practical matters to which

I have just called wour attention and which of course we must meet
and deal with.

PRES. EBERLE: Any further discussion on thiz subject? This
matter will be referred to the delegates for some action tomorrow
morning. We will now proceed with the next subjeci, Local Bar
Associations, discussed by Harry Benoit of the ‘Twin Falls Bar. '

MR. BENOIT: The subject assigned to me, “Local Bar Associa-
tions—Are They Functioning??, I assume couid be briefly presented
by making the statement that, since the reorganization of Local Bayr
Associations into Judicial District Associations, the Local Associations
are functioning within the state to a much more satisfactory degree,
However, the purpose of the assignment of this subject .matter to a
member of the Bar is to start a discussion thereon from which it is
hoped to obtain useful suggestions and result in action by this essem-
bly that will be of assistance in creating greater interest among all
members of the Bar, thereby having Local Associations that will func-
tion much more affectively. Hence, it ig necessary {o consider the
burposes for which the Iocal Assoclations have been organized and
the justification for their existence, their usefulness and their advan-
tage to the members of the legal profession and to the communities
and the state. .And while it may not be strictly adhering to the sub-
Ject matter, I believe we should consider the entire Bar get-up of which

Local Associations are an integral part and in which they have an
Iimportant place.

First, of course, is the natlonal organlization, the Amerecan Bar
Asgociation, through which lawyers throughout the entire nation may

concentrate their efforts and consider and act upon such questiong as

all federal provcedure and courts, ralsing the standards of the legal
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profession and to the subjects of importance naticnally to the mem-
bers of the Bar, including, which is not the least important, legislation
before the Congress affecting the profession. The latter being some-
thing to which we should at this time give serious thought and con-
gideraton, and especlially is this true when you hear uiterances such
ag wers made by a high government official at San Franclsco during
the meeting of the American Bar Assoclation. I have particular ref-
erence to the staternent made that unless the legal profession takes
gteps to render services to those who cannot afferd to pay fees, we
will have In this country “socialized law.” Such statements obvi-
ously reflect the trend of mind and thought of many prominent in the
administration of the New Deal, and which if carried out, would mean
nothing more or less than legislating the legal profession out of busi-
ness.

‘Then we have the State Bar Associations. At this time I am
impelled to express the opinion that the Idaho State Bar compares
favorably with any other. The lawyers in this state who have given
s0 much of their time to make the State Bar actually function are
indeed entitled to the pratitude of the lawyers in Idaho. We will not
consider at this tlmse the many dutles performed and services render-
ed by the State Bar and its officers during the year but only the an-
nual meetings of the Bar, At these meetings there are discussed and
acted upon matters of national importance, as well as questions par-
ticularly pertaining to the Bar within the state. Lastly, we have the
Local Bar Associations, which, in fact, is the real subject matter be-
fore this meeting at this titne. Without functioning Local Associations
neither State Associations nor the American Bar Association can
suceessfully accomplish those matters and things which are of vital
importance to every member of the legal profession within the nation.
And without the lawyers in the various communities being interested
and active therein, the Local Bar Associations will be only as succeas-
ful as the interest displayed by the individual members in the Local
Bars. It requires somewhat of a campaign of education on the part
of the lawyers whe have taken no active part therein, It should iake
no great ameunt of persuasion or arglment to convince them that
the Bar Asgsociation is their organization, founded and organized for
their penefit and in their interest. Being active in Bar Asscciatlons
is not a waste of time on the part of any lawyer. If he would appre-
ciate the importance of unity of action, cooperation and concentration
of effort for the protection of the profession and necessarily for the
protection of himself, he would have no hesitancy in giving ample
time to the end that Local Bar Assoclations may properly function.

The meetings of the American Bar Association are attended by a
comparatively smail number of lawyera from each state and In turn
the Btate Bar meetings are attended by a small percentage of the
lawyers from the various local organizations, For this reason it is
my own opinion that matters vitally affecting the legal profeseion
orginating in the American Bar Assoclation should not by resolution
be made Bar Association law at the meetings of the American Bar
and then passed on down to the State and Local Bars for explanation
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apd discussion. On the contrary, questions of importance, gquestions
affecting the legal profession throughout the nation, should emenate
from the Local Associations, whiech means from the rank and file of
the members of the Bar, Matters originating from the meetings of
the American Bar and State Bar Associations should first be submit-
ted to the local organizations for vonsideration, In this connection,
may I offer the suggestion that our State Bar annual meetings be
held prior to the. mestings of the American Bar Assoclation and that
delegates to the American Bar meetings be elected at our State con-
ventions. Hvery lawyer should belong to and be active in Local Bar
Associations where all matters pertaining to the profession should be
digcussed, resolutions adopted and forwarded to the State Bar. Those
matters strictly pertaining to the practice within the state should be
acted upon and determined at the state meetings and the questions
and subjects acted upon at the State Bar meetings, which are of suf-
ficient importance to be considersd and acted upon at the American
Bar Association meetings, should by resolution be forwarded to the
latter for action at its meetings. This is merely a thought as to the
procedure in the entire Bar Association set-up, being in the nature of
golng from the bottom up rather than from the top down,

The Local Bar Association meetings should be made sufficiently
interesting to induce the lawyers within its jurisdiction to be in at-
tendance. Such meetings afford a splendi@ opportunity for the law-
yers of a given community not only to discuss problems pertaining to
legal business but also to enjoy the assoclation of their fellow law-
yers. At the Local Bar meetings thers should be considered, discuss-
ed and acted upon not only gquestions submitted to them by the State
Bar but also guestions brought up by the individual! memhbers. The
matters of discipline should be promptly and properly handled by
local grievance committees. Questions such as admissions to the
Bar, procedure in all courts of the state, methed of choosing members
of the Bench and many others can be intelligently discussed, The
qnestion pf attorneys fees should, especially in Local Bar Associations,
be given due consideration to determine whether there gshould be
adopted reagonable minimum fees and means of enforcing the same.
T know that in our part of the state as well ag other communitles, ser-
vices have been rendered by attorneys in foreclosing mortgages, pro-
bating estates, instituting actions to quiet title, ete., at a rldiculously
low fee. A lawyer may be of the opinion that he can in that manner
secure more business, but he overlooks the fact that if every attorney
charged a reasonable fee, even though he may have fewer clients, hisin-
come would increase materially and the people who, because of the
attorneys themselves, have been educated to go around bargaining in
order to have legal services rendered at the lowest possible fee, would
soon discontinue that practice and at the same time would have a
higher tespect for the legel profession and the members thereof.

Members of the Bar Assoclations o not have the time, nor do the
Associations have sufficient funds to enter upon too many activities
that may be consldered outside of the scope and purpose for which
Bar Associations were instituted. I belleve we should confine our-
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selves to matters pertaining to the legal profemsion. I do not mean
by that that there are not several things that can be done which
would be of benefit to community, state and nation. A fine; high-
clags, splendld Bar logically follows an active- Local Bar Association.
Active Local Bar Associations throughout the states will assure worth-
while State Bar Assoclations and active State Bar Associztions will
make It possible for the American Bar Assoclation to accomplish the
ends for which it is organized. Through such efforts, the lawyers of
the country can properly protect théir profession, themselves: can
berform gervices of value to the comrmunity, state and nation, and last
but net least command that respect of the American people for the
legal profession to which it is justly entitled, “Through such efforts
lawyers in every community will be looked up to as leading citizens,
desirous of seeing to it that there shall be a proper enforcement of all
laws and that jJustice shall be meted out to all.

PRES. EBERLE: This matter 13 open for discusslon. Mr. Benol:
has glven us some very good suggestions and I hope the delegates
tomorrow will consider them. The Bar Commissioners have been
directing the Secretary to submit questions and propositions to loeal
Bar Associations, but Mr, Benoit has suggested that we should more
and molre, ag the Bar Commissioners run inte problems or quesiions
that might posibly come up at the annual meeting, submit them to
every local Bar Association so that the lawyers can be thinking about
them, and anyone interested can investigate them, and that the fellowa
will be prepared when they arrive here; and the questions that will be
discussed will not be matters of first impression at the annual meeting.

FRANK MARTIN, JR.: How well is the state organized into local
Bar Asggoclations at tha present time? :

PRES, EBERLE: Blackfoot and Gooding are the only ones not
organized. All the rest of the state fs erganized. ‘The Creation and
Organization of the Local Bar Section will be discussed by S. T. Lowe
of the Burley Bar.

MR, LOWE: Mr. President, Members of the Idaho State Bar., The
subject assigned to me for considération pertains to the guestion
whether there should or should not be organized as a part of the
State Bar a Local Bar Section, which meets at the time of, immedi-
ately preceding, or succeeding the meeting of the State Bar, with
power 'to decide matters of policy and adopt all resolutionsg for the
Idaho State Bar.

The State Bar is a statutory organization, the membership of
which is, by law, composed of all persons who have been heretofore
or ghall hereafter be, duly admitted to practice law before the Suprema
Court of thls state and who have not been disbarred or suspended
therefrom and who shall have paid the license fee, and all judges of
the digtrict and supreme courts of this state and of the district court
of the United States for Idaho.

It 18 governed and controlled by a State Bar Commission composed .
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of three members, each of whom holds office for a period of three
years, and one of whom is elected annually from the statutory dis-
triet in which he resides,

Section 3-408 Idaho Codes Annotated in part provides:

“The Board of Commissloners shall also have power to make
rules and by-laws, subject to the approval of the Supreme Court,
not in conflict with any of the terms of this Act, concerning the
selection and tenure of fts officers and committees and their pow-
ers and duties, and generally for the control and regulation of'
the business of the board AND OF THE IDAHO STATE BAR."

It is proposed that the Local Bar Section be composed of delegates
selected by the Local Bar Associations on the besis of membership in
the Local Associations, That its meetings be presided over by the
President of the State Bar and that the Secretary of the Btate Bar
shall act as Secretary of the Local Bar Section.

Under the provisions of Section 3-408 I, ¢, A., abhove quoted, it
would appear that all power in connection with the State Bar is vested
in the Bar Commssion, and that nelther the State Bar nor the Local
Bar Sectlon has any power to 2ct, except in an advisory capacity,

If the Local Bar Section be organized, as proposed, it will strip
from the-State Bar all power to act, even in an advisory capacity.
All that the State Bar can tben do is to recommend to the Local Bar
Becton that it Tequest the Bar Commission to take or refrain from
taking some proposed action. The annual meetings of the State Bar
will be reduced te the status of a social event, with. no ‘greater power
or dignity ‘than a debating society. If we were to undertake to pass
resolutions, recommending certain action be taken by the Bar Com-
msson, the President should declare the resoluton or resolutions out of
order, for the reason that such power hag been delegated .to. the Loocal
Bar Section and such action could only be taken by such: gection,

The Local Bar Sectlon would have the right and power to veto
any action of the Statq Bar. It is clearly another instance of the tail
controlling the dog.

When the legislature created the State Bar, by the sStxtutory en-
actment, tbe Bar was stripped of the power to make rules and regula-
tions for its own government, and that power wag pliced in the Bar
Commission. It is now sought to deprive the Bar of the power to
pasy reseolutions' or make recommendations to the Commifssion.

An effort has been made to justify the. creation .of the Local Bar
Seciion and to grant to it the power to decide matters of policy and
adopt all resolutlions for the Idaho State Bar on three theorles, (1) That
the delegates to the I.ocal Bar Section are selected by the Local Bar
Associations on the basis of membership in each local associatlon and
are therefore representative. (2) That the meetings.of the State Bar
are more or less dominated by the members of the Bar in the community
where the meeting 18 held, because the number in attendance from that
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community is proportionately larger than from the more distant com-
munities. {3) Expediency.

These theories require separate consideration and will be consid-
ered In the order atated.

As heretofore peointed cut, under the law, members of the Local
Bar Associations are members of the State Bar, If all the members
of the Local Bar Associations were to attend the state meeting, then
the Local Associations would have substantlally the same represen-
tation in the state meeting as they would have in the local Section, If
members are not sufficiently interested to attend the state meeting
and do not attend, then they voluntarily surrender their right to be
present and participate, and are not being deprived of that right or
privilege by ‘some dictatorial rule or edict. If the members of the
Local Bar Association are not sufficiently interested to attend the
meeting of the State Bar, wwhy should they be more interested in the
meeting of the Local Bar Section, if the Local Bar Section had no more
power than the State Bar? If there is any magic, persuasive power,
or coercion in -the word '"Delegate,” then the ILocal Bar Association
could elect delegates to the meetings of the State Bar on the same
basis as it ig proposed to elect delegates to the Local Bar Section. It
is not my thought that the voting power in the meetings of the Staie
Bar should be confined to selected delegates only, but that by the
selection of delegates each Local Association might be more certain
of representation at the state meetings.

Turning now to the consideration ¢f Theory No. 2, If alt the
members of the Bar in the community where the meeting is held were
to vote as & unlt, or were to confederate together for the purpose of
procuring some personal advantage for members of that particular
community or to the disadvantage of the lawyers from cther commun-
itles that were not so largely represented, there might be some merit
to this propesitlon. I am not ¢ne who belleves that there 1s danger
of such a contingney. The Interests of tbe lawyers in one section of
the State—in the maln—are no different than the interests of the law-
wers of the other sectlons, The views of the lawyers on questions
of importiance to the Stnte Bar are probably as divergent in the com-
niunity where the annual meeting iz held as they are over the State
at large, If the members of the Bar of any locality or community
are so selfish and Inconsiderate that they would confederate together
to procure some rule or regulation favorable or advantageous to them,
without censldering the effect om members from other locelities, then
the State Bar should be abolished; and not stripped only of its right
to pess resolutions or determine matters of policy.

There stil! remalns for consideration the question of expediency.
No doubt the plan for the creatlon of = Local Bar Secton originated
from the so-called House of Delegates of the American Bar Associa~
tien. The plan may or may not be desirable and expedient for the
American Bar Assoclation. It seems to me that it is a gerious ques-
tion with reference to that Aassoclation. But much more can be sald
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for it, when applied to the American Bar Association than when ap-
plied to the State Bar. The American Bar Association ig large, the
attendance at its meetings is large and, if an attempt were made to
transact all of the business at one general meeting, it would require

too much time and the dispatch of busifiess would become cumber-
some.

The American Bar Association has a membership which repre-
sents forty-eight states, each having a judicial ayatem of its own, dlf-
fering in some degree from the system of the other states. The in-
terests of the lawyers from different states are so divergent and thelr
vroblems so distinet and separate that each s¥stem should be repre-
gented and have an opportunity to be heard.

None of these considerations apply to the State Bar. Ite mem-
bership is not large. The meetings are not crowded or cumbersome
and dfferent systems of laws are not represented. The interestg of
the lawyers are not so divergent and no good reason exists why the
State Bar cannot consider, act upon and dispose of all of its own
problems, give to them as much consideration and handle them as ef-
ficiently and promptly as a Local Bar Section.

I am not of those who believes in delegating power to a IIouse
of Delegates, or a Local Bar Association, if and when the power can
better be exercised by the State Bar itself.

It should be and I believe it is the function, pnrpose and duty of
the Bar and the Courts to preserve and protect the liherifes and rights
of the citizens of this country, of which we have heretofore so vocif-
erously boasted. It is a fundamental concept of Americans that they
desire to have a voice in their own affairs, are entitled to and desire to
be heard. "We have sat supinely by and watched our personal rights
and private liberties and privileges be absorbed and delegated untii it
iz high time that we wake up, realize what ls going on and provide
the “siop signal” :

The Local Bar Section is a barnacle that is being grafted on to
the corpus of the State Bar that will either suck the life blood of the
State Bar or, eventually, shrivel and die from its own uselessness. The
two will not grow and thrive together. If the Local Bar Section is
to decide matters of policy and adopt all resolutions for the State Bar,
then there iz no reason for anyone attending the State Bar meetings
who is not a delegate to the Local Bar Section. The meetings of the
State Bar will become a meeting of the delegates to the Local RBar
Section. The delegates will eventually conclude that the two meet-
ngs are duplications and not essential. The Local Bar Section, in my
opinion, can serve no useful puprose and should be abolished. If not
abolished, and if it exercises the power to determine matters of policy
and adopt resolutions for the State Bar, it will ultimately abolish the
State Bar,

PRES. EBERLE: The discussion will be led by John W. Graham
of the Twin. Falis Bar,
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MR. GRAHAM: T partially agree wth what Mr. Lowe said and
disngree with the balance. I agree with him and am opposed to the
Local Bar Section meeting at the same time as the State Bar by rea-
son of the fact 'that you have two bedies functioning at the same time,
dividing your shots and Iosing your power, On the other hand, I
think Mpr. Lowe is absolutely wrong in regard to the Lccal Bar As-
soclations. He wants to disband them; dispense with them. ILet me
o back a short distarce in the history of the State Bar and give you
some idea of how the thing coriginated. I attended the Bar meeting
in Boise some ten or fifteen years ago, and we had about twenty mem-
hers present. We seem to bé making some progress in developing
our State Bar, at least the attendance at our meetings. When I was
on the Commission I gave some thought to the idea of strengthening
the representation that would meet annually, With that end in view
the Commission suggested organizing the judicial gection and encour-
aging the supreme judges and the district judges to meet just before
the State Bar, with the ides that they certainily must have some ideas
on reformation or improvement of the judicial situation, and I think
our juwdgment was jusfified by the 'action of the judges in the last
three or four years. They have rendered great assistance to us in
discussing judicial matters and they have honored us by their pres-
ence, which in turn has been beneficial to the members of the Bar.
Also was organized the prosecuting attorneys’ section. We gsuggested
organizing that because the prosecuting attorneys have trials and
tribulations of thelr own, and every year they appeared at the Bar
meeting with some resolution unsupported except by one or two of the
prosecuting attorneys, with no force behind it. T suggested to them
that if they wanted to make any improvements relative to prosecu-
tion and prosecuting attorneys, it was their duty to organize their
section and eome as a body before the State Bar and make some im-
mresuion. Out of that grew the prosecuting attorneys’ section. 1
think we were Jjustifled in that; the first year they were organized
they had five members present; this year I understand this section
had thirty-one, and naturally this hns also increased the attendance
at the Bar meeting.

One cbject In suggesting these things was to increase the attend-
ance at our State Bar meeting, and Increasing its power. If we can
get two hundred and fifty or three hundred members of the Bar to
attend annually out of a membership of five hundred and fifty we
have a power behind us, and we won't have the difficulty that arose
in the Legislature last session by attorneys in the Senate oppesing the

actlon of the Bar because they felt that the power of the Bar wasn'l

ibehind {t. - At the present tlme you hear that the State Bar doesn't
represent anything except a few fellows who get together and pass

regolutions. Let's get away from that jdea and get the idea that the

Bar is a power unto itself, and when we make rTecommendations some
consideration ig due.

Another idea originated when T was on the Commission wag that

the locals send delegates to the State Bar to meet the day before the
State Bar where they tould harmonize the desires of the different local
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Bar Associations and then present resolutions to the State Bar for
consideration and action. Howewver, we have gone one step farther.
We now have a delegate section which meets the last dey, represen-
tatives from the different locals, and they legislate, I don't know
whether that is 2 good thing or not. "We are going to mest with this
difficulty. You are delegating the power pogsibly to a fewer number
to legislate for you when the same subject might be considered and
passed upen by the State Bar meeting, and you will have the same
objection made that the section AQoesn't represent the sentiments of
the Bar in its entirety.

The idea I had first was to get suffcient delegates from the locals
to meet the day before, make their recommendations to the Bar and
then have the Bar consider and pass resolutions upon them. The
object was to get the expreseion of opinion of a larger body than the
delegates themselves,

I am rather surprised at Mr. Lowe's. position since he has been
president of our local Bar Association for the past year—

MR. LOWE: You evidently misunderstood or else I didn't say
what I intended to say. I never said anything about abolishing the
iocal Bar Associations, I say abolish the Local Bar Section.

MR. GRAHAM: I thought you were speaking of the Local Bar
Associations being dispensed with. I heartily agree with you on the
Local Bar Section. The Local Bar Association, In my judgment, is
an absolute necessity for the purpogse of building up n stronger State
Bar Association. The idea is tbat when a proposition comes up it 1s
certified down to the Local Bar Associatlon for discussion. We have
gome sixty members in our Local Bar Association meeting. A lot of
them are not interested, but if by any hook or crook we ca.'n‘get them
into a Local Bar Association to take part in the dlascussion of thase
problems which the State Bar s confronted with, we are getting that
much closer to cur own members and thereby strengthening the power
and force of the State Bar.

C. W. POOLE: Is it proposed that the action of the Local Bar Sec-
tion, the resolutions that they may adopt tomorrow, will bind this
body ?

PRES. EBERLE: That will be the business section of this meeting.

MR. POOLE: I think that is a point Mr. Lowe disagreed with. 1
am inclined fo agree with Mr. Lowe. Do they transact business here
and adopt resolutions that might bind this body without having an
opportunity to know what they are?

PRES. EBERLE: Perhapg I can clarify that for you. It is called
a gsection, and ag I said yesterday, that may be o misnomer. It is still
a part of this meeting. The meeting continues and every member of
the Bar is entitled to sit in and discuss whatever problems come up.
But when it comes to voting, the voting Is on' a representative basis.
Every local Bar has representation numerically. As T said yester-
day, perhapg it is unwise, Here is what we are confronted with.
As John Graham told you, at first it was thought that local Bar As-
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soclations would discuss their problems; they would have delegates
who would first meet and take action, At Coeur d'Alene we tried
that. Then when the general Bar met the lawyers present simply
overruled the action of the local Bar Associations. In other words,
the group that attended the annual meeting at Coeur d’Alene, which
represented about twenty per cent of the Bar, overruled the action
of the delegates. That was the situation with which we were con-
fronted. It so happened that there were only a few from the easi-
ern part of the state. There were some from thls part of the state,
There were practically no members from the Twin Falls and Burley
par. As a result, the lawyers who were there from Northern Idaho
and BRoise overruled the action of the representatives of the iocal
Har Associations representing some 555 members, although there were
only a hundred members at Coeur d'Alene. Perhaps the action of
this body is only advlsory. TUnder the sietutes it may be that your
executive officers have the authority to do what they please. How-
ever, it has always been the practice of the Commissioners to carry
out the wishes of this organization evidenced and ewpressed at Ifs
anmual! meeting. When you went on record in favor of the retirement
bill we prepared the blll and offered it to the Legislature. When you
went in faver of the rule making bill we did the same thing. The
executive officers of this organlization endeavored to carry out the
policies as expressed at the annnal meeting. Of course, you 3ay we
haven't the rule making power, it is in the Board of Commissioners,
but the Board hag adopted & rule which provides that the power of
expressing the policy of the lawyers of this state lies in this orgami-
zation, and that the Board will follow the resolutions adopted by this
organization, so whether legalistically correct or incorrect, as a prac-
tical matter the Commissioners, through your executive officers and
the power may lie with them, are going to follow the expression of
the members of the Bar at -this annual meeting and any other annual
meeting.

Pernaps we should increase the number of delegates, but the
thought in formulating this rule was that the delegates participating
in these meetings, after two days of discussing problems and hearing
the various members of the Bar, at the buginess section: tomorrow,
would be in a better position to determine the policles of the Bar. Not
on a purely democratle basis but on a representative basls, so that
even though membders of the Bar in porth Idahe or eastern Idaho are
unable to come, they are hers through their delegates. I know it has
often ‘been sald that there is no reason why we shouldn’t have at least
half the members of the Bar here. As you know, we are very for-
‘tunate here In having about 25 per cent, probably the largest attend-
ance of lawyers in Idaho in the history of the Idaho State Bar,

You will be amazed at the number of lawyers who say they sim-
ply cannot afford to go to these meetings. If the meeting happens
to be in their vicinity they come; that is why we rotate the meetings.
Their criticlsm has been that the action of this body in the past hasn't
been truly representative. It may not be a just criticism but It is
sufficiently widespread to try out this system now of representation,
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and no matter where & lawyer may reside or the reeson he may have
for not coming, if he will attend his local Bar meetings and take part
in the discussion of these things that are geing to come up here, and
elect delegates who will sit in this discussion for two days, he can’t
have a just complaint. Tomorrow everyone is welcome o attend the
meeting. It is only the voting that will be based on representation
and. not individual attendance.

MR. KERR: Mr, President, I understand the local Bar section
by-laws sent out to the various organizations have been adopted?
PRES. EBERLE: Yes.

ROBERT M. KERR: I wonder if the majority of the members of
this association have come in contact with the recommendations made
by the Shoshone County Bar?

PRES. EBERLE: That is the one I had reference to a few moments
ago.

MR, KERR: As secretary of the Ninth Distriet Bar I just received
a copy of that about an hour ago. I was quite impressed by gome of
the recommendations they made. Was it understood that it was
a possibility that those recommendationg be incorporated by some sort
of action tomerrow?

PRBES. EFERLE: What I had in mind dcing was taking them up
at the meeting in the morning so that the delegates could adopt some
of them in the formulation of their rules. Some of these cbjections
seem to have quite a little merit. The first I1s the one I mentioned
yesterday—that instead of speaking of it as & section it should be the
legislative section or house of delegates; the voting 1s simply on
representative basie and not by those who are present. They also
ralse the question of the Bar Commission having a vote. Now the
language perhaps is somewhat ambiguous, The intention is, If there
is a tie vote that the Bar Commisgsion cast the deciding vote. I Imag-
ine that can be corrected tomorrow, Then there is also the queétiun
of the function of that section between annual meetings. In other
words, they feel that there should be some continuity of poliey, seme-
thing that is being carried on between annual meetings, 'The thought
has been among the Bar Commissioners that local Bars which elect
the delegates should carry on a discussion of these problems as they
arise, and If anything come up of particular interest they should be
forwarded o the Bar Commissioners and they would send them around
to the other local Bar Asgociation, and when the delegates are elected
and come to the next annual meeting they will be ready for diacussion,

MER. GRAHAM: I am glad you explained the delegate meeting. A
number of the Bar gained the impresslon that this meeting tomorrow
was confined to the deiegates. I find now that it i3 a meeting of the
Bar with the power of voilng left with the delegates only,

PRESS. EBERLE: Anyone can discuss anything that comes up.
‘When it comes to voting it will be representative and every part of
the state will be represented.
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FRANK D. RYAN: I am present from the Seventh Judiclel Bar
Association, and it has been my experience in trying to cerry that
through the pioneering, that we have had almost the same trouble in
getting attendance at the local Bar meetings that the State Bar has
had In getting attendance at its meetings., It seems to me that hefore
these Local Bar Assoclations are going to be of value we will have to
dev.se some woy of getting better attendance. We have tried to
work it out in a soclal way and that has had some effect, but I be-
lieve taking one meeting with another that we haven't averaged 30%
of the members of the Bar, maybe 40%, except on one occaslon when
we recommended to the Governor whom to appoint as Distriet Judge
1 think we had almost a full attendance.

It would be well for the Commlissioners to study out some plan of
working up Interest in these local assoclations. If you are going to
Lave a meeting there ought to be a purpose behind that meeting or
naturally vour attendance is going to fall off, You Just can’t call &
meeting, telk a little bit and leave. You have to have something
behind each one of these meetings; have to have something concrete
to work on and men of ability to discuss and bring these things up.
I believe a great deal more attention should he devoted by the Com-
missioners to arouse interest and work up questions for the considera-
tion of local associatlons.

PRES. BBERLE: I think that was behind Harry Benoit's sugges~
tlon that the Bar Commissioners’ problems and questions arising he
circulated around to all local Bar Associations so they could be dis-
cusged. We will adjourn.

"LOCAL BARS SECTION

SATURDAY, JULY 29, 1939
(Morning Session)

PRES. EBERLE: 'The meeting will come fo order. I bhave ap-
pointed a credentiale committee of Mr. Kerr and Mr. Tway, and they
have just checked over the credentials that were sent down from tbe
various. loca] Bar Agsociations and I will have the Secretary reed the
roll of delegates. ‘Will you please answer? {The Secretary calied
the roll.) ’

As you know, this is the first time that we have operated under
this plan since the committee on by-laws drafted, and the local Bars
approved them, and during the discussion the past two days there
have been a number of constructive suggestions made with the view
0f bettering the machinery and operation of this new plan. TUndoubt-
edly we could spend the whole morning talking about the wisdom of
changes. Rather than spend the time now It might be better If we
were to appoint a committee to study these suggestion and repoert to
us at the next annual meeting, and before we again operate under this
plan digeuss it fully and make the changes at that time before we go
to the next meeting. If you gentlemen agree with me, I'd like auth-
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ority to appoint a committee to study this plan, see how it operates
this time, and then make its suggestions in writing to be submitted
to every local organization, so that each can discuss them and all be
familiar with them hefore we meoet again.

MR. LOUFFBOURROW: I move thai the chair ap]-nblnt sBuch a
committee.

A VOICE: I gecond the motion.

PRES, EEERLE: All in favor of the motion signify by saying Aye.
Opposed, No. 'The motion is carried.

I will appoint Oscar Worthwine, Bolse; John Graham, Twin Falls;
and Phil Evans, Preston. They wiil get into the work and their
drafts will be sent to every local Bar Association to be discussed. 'The
Shoshone County Bar has made some fine suggestions and they will
be turned’uver to the committee. )

Now as to how the vote will he counted. We will proceed upon
the theory that each jocal Bar can vote its full' number of votes, and
if--all the delegates are not here those who are present may vote the
full number of votes; also that any local Bar desiring to split its vote
may do so. Any objection to that? The committee ghould alsoe
study that particular phase of the voting to determine if that should
continue to be the rule. . .

I Kknow you are all rather anxious to get away this noon ,and with-
out desiring to hurry anyone, I hope that we can snap this thing along.
We have beard discussion the last two days and I think probably most
of us have our minds pretty well made up. The chalr will now en-
tertain motions and resolutions on matters that have been discussed
pr any other matter the Bar desires to bring up.

FRANK MARTIN, JR.: I have here & resolution in regard to the
creation of a Board of Bar Examiners which I will read and then {ile
with the Secretary. )

BE IT RESOLVED BY THE IDAHO STATE BAR:

(1} Tbat the standards adopted by the American Bar Agsocia-
tion for edmission to the Bar are herchy approved by the Idaho State
Bar and shall govern the admission to practice in this State, and no
person not previously admitted to practice law in another Btate shall
be admitted to practlce in this State without first taking the Bar ex-
amination as now contemplated by the rules of the Supreme Court of
this State.

(2) That the Supreme Court be requested to amend its rules rel-
ative to the admission to practice law, by providing for the creation
of a Board of Bar Examiners, the members of which shali be appointed
by the Commissioners of the Idaho State Bar,

(3} That the rules of the Board of Commissloners of the Idaho
State Bar shall provide for the appointment of a cooperaling com-
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mittee to be appeinted by said Board for the purpose of promoting
cooperation and closer affillation between the Law School of the Uni-
versity of Idaho, the Board of Bar Examiners ,and the Ideho State
Bar.

MR. MARTIN: Mr. President, I move the adoption of thaet resoiu-
tion, As I understand it, all this bedy can do is to make recommend-
ations to the Board of Commiseioners,. 'We recommend that we want
a certain thing done and the machinery and the method is left with
the Board to_work out with the Supreme Court of the State.

0. W. WORTHWINE: Mr. Hawley, a former member of the Com-
mission, requested that he be permitted to make some remarks con-
cerning this matter.

MR. MARTIN: I am perfectly willing that this motion be held
until Mr. Hawley géts here.

0. W, WORTHWINE: Mr. President, a commitiee should further
investigate the method or manner of tranaferring or re-delegating the
rule making power to the Supreme Court. There are constitutional
points involved; differences of opinion arose yesterday; and before we
can get anywhere on that subject it should be investigated. I move
the President appoint & committee to0 investigale the constitutionality
and at! related points of an act delegating rule making powers to the
Supreme Court.

FRANK MARTIN, JR.: 1 second the motion.

PRES. EBERLE: Under these present by-laws the retiring Pres-
iGent apparently continue through this meeting. Any discussien? All
in favor signify by saying Ave. Opposed, No,

MR. MARTIN: May I make a suggestion that the Committee be
instructed to make their report and findings at least three months be.
fore the meeting of this Bar next gsummer, 3¢ that the local Bar or-
ganizatlons will have an opportunity to go over thelr report before
they send delegates to this meeting,

DEAN DRISCOLL: This is only a motion to investigate and report?

PRES, EBHRLE: I think you are right about it. We will recom-
mend to the committee that the report be out six menths before the
next meeting. .1 declare the motion carried.

FADER TWAY: There is 2 need in Ifaho for some official organ
of the 1daho State Bar. There is a lack of legal articles written on
Idaho law, and I belleve that the Btate Bar should, now that we have
the increased fee which was pasged at the last session of the Legis-
lature, Investigate the posaibility of cooperating with the University
of Idaho or some other organization, and putting ocut at least two or
three tlimes a year a journal on Idaho law. 1In some astates the Bar
prints the advance sheets of the Supreme Court, and I think there is
cne individual in Boise who is distributing advance sheets at the coat
of $12,00 a year to the members of the Bar. I move that a commlittee
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of three members be appointed by the President to investigate the
feagibility, and ways and means, of printing a law review or case com-
ment on Idaho law, and report back at the next meeting.

A VOICE: I second the motion.

PRES. EEERLE: Al]l in favor signify by saying Aye. Opposed, No.
The motion is carried.

0, O, HAGA: I want to offer this resolution:
BE IT RESOLVED BY THE IDAHO STATE BAR!:

That, for the purpose of assisting the members of the Legislature
and State officials in the preparation of bills, the Board of Commis-
sioners of the ldaho State Bar shall prepare and report to the next
annual meeting of the Idaho State Bar a bill for the establishment of
a Legislative Draftlng Bureau in this State, the director of which
shall:

(a) Examine all bille before being passed by gither House and
consider and correct, if necessary, the draftmanship and title thereof,
and conslder the extent to which such bill will amend or change the
existing law of this State.

(b) Prepare for the Becretary of State the index of all session
laws with annotations or reference to similar legislation in other
States.

(¢) During the interim between the sesslons of the Legislature,
prepare such Acts as the Giovernor or oiher State officers may deem
appropriate for introduction at the mext session of the 1egislature and
render like service for newly elected State officers, and for members
of the Legislature,

MR. HAGA: This resolution is merely to bring the matter before
the mext annual meeting, ‘The resolution perhaps covers more than
you want to act on or include in the proposed bill, but I made it broad
purposely so that the comittee or the Bar Commission may conalder
it from every angle. The plan is that you would do away with the
political appeintees of the Senate and House, You would have an ex-
pert draftsman whose business it is to mequaint himself with the laws
of the various States on the subjects on which the Legislature desires
to enact legislation. .

RALPH NELSON: This is for the benefit of the members of the
Legislature and the public.

PRES. EBERLE: The thought is to render a pervice ont only to
the Legislature but to the public.

B, W. OPPENHPBIM: There is one paragraph that relates to the
furnishing of annotations. As compared ‘to the legislative drafting
and legislative reference service that is expenstve, This whole pro-
gram is going to be expensive if it is adequately conducted. In fack
that is tbe worst part of it, in attempting to do pomething it would be




88 Ipamo StaTE BAR PROCEEDINGS

gtarved. T suggest to the author of the resolution the elimination of
-that paragra,ph as not bemg closely enough related to the main object.

PRES. EBEERLE: Your thought is that the four ¢r five thousand
dollars we are spending now would be less than would be spent under
the new gystem? '

MR. OPPENHEIM: We spend'seventy thousand dollars or more
every legislatlve sesslon for legislative drafting and reference and
considerable of it is wasted. If that had been spent beforehand in
preparation yeu 'would get more for your money.

MR. HAGA: The cost of annoiating the statutes iz a very large
item, but this director would keep the statutes annotated so that when
you re-publish or re-print the statutes you do not have to pay & pub-
lishing house the large sum for annotating. Take that into consid-
eration. I think it saves money to the State. It is swbstantially the
sgame as they have in Wisconsin, and one man and his stenographer
except during the Legislature, do the work.

JOHN W. ORAHMAM: The purport of the resolution is an idenal
situation, no question about that, but it embodies the expenditure of
a whole lot of money. I agree with Mr. Oppenheim that the resolu-
tion should be divided into two feaiures.

MR. LOUFFBOUTRROW: It seems this s a matter for study and
report at the next annual meeting. )

PRES. EBERLE: You have heard the resolution. All in favor
signify by saying Aye. Contrary, No. The motion is carried unanim-
ougly and the resolution adopted.

I am going to appoint on the committee pursuant to the resclution
with reference to the rule making power, Edwin Snow of Bolse, E. H,
Casterlin, anda A. L. Merrill of Pocatello. On the other committee
with respect to a law jnurnu.l Dean Driscell, Faber Tway, and Earl
Smith,

0. 0. HAGA: You are all acquainted with the fact that the Amer-
lean Bar Association has for the last three or four years been working
on a bill to permit judicial review of administrative proceedings. It
is a very lmportant bill. . The committee has been one of the most im-
portant and strongest committees of the American Bar Associaton., It
has been approved by the Amercan Bar Assoclation. The bill was
mtroduced in both Houses. It passed the Senate unanimously the
other day, and on meotion to reconsider it is being held in the Senate.
A similar bill is pending In the House and I have before me the report
of the comttmiee of the House Judleiary Committee. In the conclu-
glon of this report, it says:

“It has not been possible to draft an administrative hill
which would be entirely satisfactory to everyone, but it is doubt-
ful if there haa been legislation proposed in a cen-turjr which has
‘had more extended and careful study than that glven to this billL
It was under careful consideration for more than three years by
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the American Bar Assoclation and the principles thereof have
been approved by the board of governors and the house of dele-
gates of that assoclation and by the State Bar Associations of
California, Colorade, 1llinois, Nebrasgka, Ohio and Oregon, as well
as by tbe City Bar Associations of Boston, Chicago, Cleveland,
Dallas, and St. Louis. Doubtless other Bar Associations will
approve the bill as they meet from time to time during the com-
ing months. A number of business organizations have approved
the bill and It 1s understood to be acceptable to a large labor
organization.

“The object of all those supporting the bill has been to leave
the administrative agencies as free as possible to functlen con-
mistent with the supremacy of the law and consistent with such
judicial review on both the Iaw and the facts as I8 necessary to
insure both the supremacy of the law and subgtantial justice in
controversies between the United States and individuals, Much
of the success of the reform will depend upen the able and wise
use made by the administrative agencies of the power conferred
upon them by this bill as well as upon the wise and able use by
the courts of their reviewing jurisdiction, However, it is be-
lieved that we may safely trust this matter to the wisdom of
all concerned to the end that there may be developed in this
couniry a body of aﬁministrh‘tive law in accordance with the
received cominon law traditions.”

1 noﬁv have this resolution to offer:
BE IT RESOLVED BY THE IDAHO STATE BAR:

“That we approve and urge the passage by Congregs of the
Administrative Law Bill prepared by or under the directlon of
the American Bar Association and known as S-916 and HR-~-6324,
and that the Wecretary be directed to report this Resolution to
our Senators and Representatlves In Congress.”

I move the adoption of this resolution.
A VOICE: I second the motion.

PRES. EBERLE: It has been moved and seconded that the reso-
jution offered by Mr. Haga be adopted. 7Thoseé in favor signify by
gaying Aye. Opposed, No. 'The resolutlon is adopted unanimously.

Several members have asked whether we pass any resolutions
with reference to our deceased members. It has always been the
practice to let that matter go until the memorial service that we hold
annually in the Supreme Court. Unless you want to change that
practice, I assume you will not pass any resolution here, but join the
service held in the Supreme Court.

There is one more matter to be called to our attention, There
wag a bill introduced in the last Leglslature to provide for the guar-
antying of titles, ©° A number of local Bar ' Assoclations wrote the

Commissioners asking that something be done. The Legislative Com-
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mittee did some work with reference to it, At that time it appeared
that the Grange had the Torrens System on the prugram as one of
its objects, The committee, and Mr. McKalg and Mr. Taylor of the
Grange had several conferences. ‘The Grange said that a substantial
number of their membership objected both to the abstracts and exam-
ination of #itles, and it was suggested that a committee of the Bar be
appeinted to confer with the abstract compan'es and with the Grenge,
because dpparently the Grange will again have that on its program for
the Legislature two years hence, and they were very anxious that the
abstract companies, the Bar, and the Grange get together and work out
something in connection with the lessening of the cost of transfer of
title. Do you desire to have such a commities to work with the
Grange and the abstract companies?

KARI. PAINE: I move such a committee be appointed, to be com-
posed of three members,

A VOICE: I second the motion.

MR, HOLLAND: T don't know how many of you gentlemen have
had experience with the Morrens System. They have tried the Tor-
rene System in Californla; In the State of Washington, and in the
State of Oregon, and in those three States I am somewhat famillar
with the manner in which this system has worked. A long in 1925,
King County, Washington, which is the largest and most populous
County in the ‘State, In their fund had the sum of 384.00 to guarantee
agalnst any lawsult which they might sustain by reason of lnsuring
tltles.

JOHN W, GRAHAM: As1 underéta.nd it, this committee s to work
with the Grange and abstractors with reference to the cost of abstract-
ing titles.

PRES. EBEERLE: All in favor signify by saying Aye, Opposed, No.
The motion is carried unanimousiy.

One more thing has been called to my attention, As most of you
know, during . Ben Rosg’ administretion and also through Barzilla
Clark's administration, before an appointment was made to flll a
vacancy on the Bench, reference was had to the action nf the Bar. If
it happened in a District Court, for example, Governor Clark deferred
to the local Bar Association in that district and appointed the man
chosen by that local Bar Assoclatlon. It was suggested yesterday.
inasmuch as there are no vacancies now, it might be well for us to
pass a resolution that this policy be continuwed by the present admin-
istration.

MRB. TWAY: I move such a resolutlon be adopted.
A VOICE: I second the motion.

PRES. EBERLE: You have heard the question, gentlemen, ail
in favor signify by saying Aye. Contrary, No. The resolution is carried.

Mr, Hawley, prior to your arrival there was a motion made and
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someone suggested you might like to make some remarks in connec-
tion with it.

JESS HAWLEY: Gentlemen, I want to talk a little bit about the
sccond phase of the resolution which will place the examination of
applicants to the Bar in the care of a specinl committee. By this
motion the Bar Commission seeks to hand that very important work
over to a committee to be selected by it. I do not know whether that
iIs a good policy. I a2m not prepared to say that it is I feel that
this is such an important matter that it should not be adopted at thig
meeting, It should be deferred for serious consideration by the vari-
ous Disirict Bars of the State. My reasona are these:

The Bar Commission consists of three men, each of whom in sel-
ected by vote. He is a good man, above the average, I think, in his
district, a seasoned man, a man of ability, tried and true; he is an fm-
pertent man.  No higher honor can come to him as a lawyer than to
be entrusted with the most sacred thing that we have in a professlonal
way—our right and privilege of practicing law. We thereby entrust
him . with the honor of our profession, with its dignlty and with its
preservation, and witb the proper conception of the best interests of
the profession and, of course, due consideration to the welfare of the
State. When you consider, therefore, the character of the office and
the character of the men we have selected to fill the office over the
various years, you must agree with me that those men are capable;
they are honorable and they are fit custodians and trusStees of this
profession. Now, that brings me to this:

The Commission as our trustees has no more important duty than
the guarding of the gates to this profession. ‘We know that there
are many men who like the homor and the profit of being attorneys.
‘We Know that they are knocking at the gates; we know that to keep
our profession a dignified profession and a worthy profession, we mast
have due compensation for our attorneys. I dopn't mean by that to
say tbat we should make it a closed union, but I do say some consid-
eration must always be given to those of us who are in the profession
that the profession be not overcrowded. T do believe that the Bar
Commission, therefore, has the duty and it should be continued ag its
duty, of passing upon the admission of candidates, both from the
standpoint of their moral qualifications and of their educational qual-
ifications. T have been on the Commission and I know one of the
moest arduous lying on the back of the Commissloners Is the examin-
ation of the papers. 1 know that it takes thirty days at least of a
man’s time out of every year he serves as Commissioner, but if we
are willing' to accept the positlon of Commissioner then we ghould
perform the full dnties of such Commissioner. 'We should not trans-
fer any of those responsibilities to any committee. I feel very keenly
that a Commissloner should not aveld his duty; should not shunt this
performance on to a committee of professional examiners or those who
goon will become professional examiners, hecause onge you appoint
this cotnmittes it s going to continue for years and years,

The objection i3 rafsed that it Is top much work for the Commls-
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aloners. Well, they must do that work., They are honored and they
have the responsibility of doing the things which merit further honor
to them. ‘They cannot avoid a certaln amount of amateurish work;
the first year, that is, a Commlissioner ean't, but you have two Bea-
soned Commigsioners with your junior Commlssioner. You also have
a man of real qualifications and ability as Secretary. T know that.
I have known Sam 3, Griffin for many years; in fact, as a boy he came
into my office and J trust that I have had something to do with his
education as a lawyer. In any event, Sam is a very able man, and
the Commission always has his advice and his services.

It seems to me that there is too much tendency on the part of all
of us to turn over the work that we have to do to someone else. I am
selected as a ‘Commisaioner; I have the honor, 1 want that, and then
I turn over the most important, the most arduous work I have to
somebody else. That isn't right. The lawyers have a right to the
best services and the best ability that a Commissioner has, and he
shouldn't avold that even though 1t be ever sc arduous,

Turning this over to a burean, and this would be a bureau for
examinations, is in my opinion erroneous and the wrong theory, and
I belleve, gentlemen, that this 1s such an important matter that it
goes to the very heart of our organization; it goes to the very funda-
mentals, and it goes to the questlon of whether or not we are golng to
hold these Commissioners absclutely responsible for the honor and the
good work. I think we shoukin't let down the bars in any instance.
They must accept that responsibility along with the high honor we
have given them. It may be that I am a little sentimental about it
1 dom’t say that I am right at all, but I do eay that I would like to
consgider it further and T would like to have the Bar consider it, 1
don't 1like the principle we are adopting, and for that reason I will ask
you gentlemen to vote againat the resolutlon now. TLet us consider
it for another wyear. It Isn't going to hurt these Commissionefa to
work angther year, and then at the end of a year of thought and dis-
cusslon, we will then know better whether we want to begin to give
the powers of the Commissioners to anyone else.

Gentlemen, I most respectfully ask you to vois agalnst it and let
the matter come up again a year from now. I thank you for listen-
ing to me patiently.

WALTER H. ANDERSON: I want to correct my good friend, Mr.
Hawley. ‘The Commissioners are not trying to get out of anything.
The Commissioners are perfectly: willing to do this grading, however
hard it may be. I have never heard any man since I have been on
the Commission, which has been five years, make any effort to get
out from under this grading or avold any of the work. If there is
any effort to create a separate committee it is outside of the Commis-
sion and not within the Commission.

MR. JENSEN: It seema to me tbat all you have done so far is to
appoint committees to report at the next meeting, and I think it has
been done at about every Bar meeting. We never seem to get at a
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‘thing and vote on it, 'This proposition of Bar examinations has been
before every meeting that I capn remember of. There ‘has been a gen-
eral dissatisfactlon with the way the examinations are given. Seems
to me that it would do no good at all to posipone the consideration
for another year. Beems to me it is time to act on it now,

KARL PATNE: 1 asgsume that behind Mr. Hawley's remarks is
the-fmplication that this resolution has been inspired by someone who
does not trust fully the Commissioners. If I kXnew that that was true
T would agree with Mr. Hawley. I think we should all be loyal to
the Commissioners. A year ago I attended the meeting of the Bar
at Coeur d'Alene when we had a near riot, and Mr, Eberie and Mr.
Griffin will here testify that I went te the front for them. I have
always been and I am for them now, but I have been inclined to sup-
port this resolution on the grounds that we are asking too much of
our Cornmissioners.

Mr, Hawley gpeaks of it a8 an honor. It may be in his philosophy.
1 think the honor part of it Is all bunk. ‘These gentlemen are per-
forming an arduous duty and all the satisfaction they have i that
when we promote them to these positions and keep them there as wo
have Mr, Griffin, it is an acknowledgment of our respect for thelr
ability. That is the only honor there is. I don't distrust these men.
I am perfectly willlng they go on and perform these duties, but I think
it iz tlme to relieve them of it. I dont’ waont to iet the ‘bars down; I
don’t want to lower any standard, but I do want to do my duty toward
these men who are serving us and will serve us in the future. And
these coordinated committees ought to bring ahout‘q'.‘ harmonious sys=-
tem as contemplated by this reseclution, and it seems 19' me you are
going to mutilate it; you are going to garble ii; you are golng to de-
gtroy it if you sirike out paragraph two, T am wiih th_'e_s‘e‘young men
and ready to vote. I am In favor of that resolition for the reasons
stated.

A. L. MERRILL: 1 am agreed with Mr, Hawley. i, too, have
served as a member of this Bar Commission and I think I have an
appreciation of the work that devolves upon the. Commission in the
grading of these papers, but that responsibility is the responslbility
of the Commlssion and it should be assumed and discharged, and If
I were a member of the ‘Commission I would want to go over those
papers myself and not sign the report that aomeone else might have
made to me, because I feel that if is the most responstble thing that
the C'ommission has to deal with. Iaving that respuil_st'm!ity, it must
be dischbarged by doing the work and not by appeintlng somecne tlse
to do it. It lsn't the system that we are complaining about but it is
the way it has been done, perhapa. I don't know whether it has been
done right or wrong, because I haven’t advised myeelf on that point.
I do think there has been an error made In ths past where the right
of review seemingly has been taken by the Supreme Court as not their
responsibility, leaving it finally with the Bar Commission. The right
of appeal should always be from the Bar Commission 1o, the Supreme
Court by an applicant. But that is not before us now. 'The partic-
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ular point iz that the Bar Commisylon that bas been selected by the
members of the Bar has devolviag upon them this duty and they should
discharge it, and by taking their work seriously, as they always do,
there are not s0 many errors committed as sometimes we might other-
wise think.

I dom’t see why paragraph three should not also be eliminated
from that resolution. It seems to me that the elimination of para-
graph two leaves It quite difficult to be thoroughly free of conflict,
because paragraph three, as I read it likewise has sometbing to do
with the thought in paragraph two, and unless that likewise be elim-
inated I should be inclined to vote against the entire resolution.

RALPH R, BRESHPARS: I do not understand that this reanlutlon
will take from the Bar Commission any power that ie now vested in
them. It merely empowers them to appoint a committee to glve the
eXamination. It hag been constantly our aim to select the best pos-
¢ible men to conduct the affalrs of this Bar. We always want the
tmen who are busy lawyers and men of high type. The men who are
selected as Commissioners of the Idaho State Bar receive no compen-
sation for the great amount of time that they are required to put in
upon it.  Many times busy lawyeéns of ability shrink from the respon-
slbility that will be placed upon them becauss of the large amount of
time that is requlred It Is a policy determining body; it is a body
that controls the Bar of Idaho. We want the best men that we can
get and it seems that we are teking advantage of the good men of
the Bar to elect them to this high offlce, and then ask them to take
all of the detsd]l work upon their own ghoulders. Now, if the men of
the Commiission are empowered to determine who shall take the exam-
ination and are empowered to appolat their own Bar Examining Com-
mittee, they have complete control over the examinations, We have
Jowered no standards and we have made it more possible to get good
men to accept the office of Bar Commissioner in this State, and I agree
with Mr. Paine that if we are going to adopt this resolution we ghould

net emasculate it by taking from it one of the features which malies
it & well coordinated resoiution.

FRANK MAR'I..‘LN. JR.: In order to get the question befors the
house, I move provision two be ellminated from the resolution,

A VOICE: I second the motlon.

PRES. EBERLE: In order that you may vote, the question s
whether the Board of Commissioners should appoint a separate Board
of Bar Examiners for the purpose of preparing guestions and grading
papers.

JOHN W, GRAMAM: What has invoked all this dfscussion? It
isn’t that the members of the Bar Commission are trylng te shirk a
damn bit of their reaponslbility; none whatever. The members of the
Bar Commission are willing to perform thelr duties. Why are we
considering this boda.:r? The power of the Ber Commission to make
rules doesn't exlst.‘ _The Bar Commisslon recommends to the Supreme
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Court the adoption of certain riles, I understand that gessip hes i,
1 am not responsible for it that the Supreme Court stands three to
twe for the purpose of adopting the rule admitting members of tha
Law School ito0 practice upon diploma,

PRES. EBERLE: That is not before us. The guestion is whether
the Bar [Commissioners shall appoint a Board of Bar Examiners and
recommend the same to the Supreme Court, the rule to he made
uccordingly.

MR. GRAHAM: The Supreme Court c¢an adopt any rule they
please. They can follow the recommendations of this Bar or they can
ignore them.

PRES. EBERLE: &o far they have not ignored the recommenda-
tlons of this body.

MR, GRAMAM: We want to impress upon the SBupreme Court that
paragraph one i{s a reaffirmation of what the practice is.

MR. MOORE: I'd like to know just what the purpose is of hav-
ing the Bar Examining Committee? I thought it was to have some-
bedy on the Bar Examination Board that would he there flve, aslx, or
elght years. Is that the purpose of 1t?

PRES. EBERLE: Yeés. A vote in favor of this motlon is to elim-
ingte the appointment of the Bar Examiners. A vote against it is a
vote In favor of Bar Examiners. | -

PRES. EBERLE: The Secretary will please call the roll. (Secre-
tary ecalls roll). Gentlemen, the motlon is lost.

We now teke up the entire resolution which containg paragraphs
one, two and three, In order to answer an inquiry made to me & few
moments ago, number ons, you must realize if adopted will provide a
recommendation to the Supreme Court that there be no change in
the present control of admission; that there be no admission by diploma
with reference to any school or any group. All in favor signify by
saying Aye. Opposed, No, The motion is carried,

Anything else, gentlemen? Any other motions o¢r resolutions te
be presented? 'Then, gentlemen, if there ls nothing further te come
before the meeting, and hefore introducing the new president, I want
to thank each and every one of you for the loyalty and for the assist-
ance that you have given us, and particularly myself, in the humble
and conscientious work that we have tried to carry on in performing
the functions that have been bestowed upon us during the past three
years. I expressed myself fully and the purpose of our work in my
opening statement. I only want to add that I have been, and alweys
am, happiest when I am working and playing with those with whom
I practice law.

RATLPH R. BRESHEARS: I offer & motion that it be the sense of
this meeting that we appreclate the manner fn which the Commission
has devoted its time to itz duties during the past year, and wish to
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express our appreclation and thanks to the Commission for the valu-
able service that it has rendered to the Bar as & whole, and our spe-
clal thanks to the retiring president, Mr. Eberle.

A VOICE: Motion seconded.

SECRETARY GRIFFIN: You have heard the motion. All in
favor signify by saylng Aye. 'The motion is carrled.

FRANK ¥. KIBLER: I offer a motion that we express our thanks
to the members of the Third District Association for the splendid en-
tertainment that we have had in Bolse during this meeting.

A 'V'OICE: I second the metion.

. PRES. EBERLE: You have heard the motion. Al in favor sig-
nify by saying Aye. The meotion is carried. After the introduction
our new President had last night I assume It woul@ be futile for me
to say anything more. I want to Introduce to you again, Walter H.
Andergon from Pocatello.

MR. ANDERSON:' I’ am going to make & speech that I know you
will all bé'glad to hear,” Tt {5 going to be very brief. T have told
gome of the merrbers here how I feit after the gridiron at last night's
banquet. I feel sort of Hke a little dog that was jumped on by a big
old dog that didn't have any teeth. I am not hurt, but gee! how I
have been slobheéred over!

‘We are adjourned,
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