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(Morning Session)

PRESIDENT GOFF: Gentlemen of the Bar, the Annual Meeting
of the Idaho State Bar will now come to order. The first business is
to appoint the canvassing committee for the Northern Division. I
appoint Frank E. Kimble of Orofing, E. V. Boughton of Coeur d’Alene
and L, E. Huff of Moscow.

The first regular business is the annua? report of the Secretary,
Mr. S8am 3. Qriffin.

BAM 8, GRIFFIN: Abe (Goff, whose term ns Commissioner expires
with this meeting, became President of the Bar in July, 1940, following
reorganization of the Board after election of L. E. Glennon of Poca-
tello, as Commissioner of the Eastern Division. ., W. Thomas was
selected as Vice President.

ADMISEIONS:

Grading of an examination followed immediately the last annual
meeting. At that and the following December, 1940, examination, 19
applicants (three of whom had previously failed examinations) ap-
peared, of whom 14 pessed and 5 failed. For the June, 1941, examination
15 applicants qualified and 2 were rejected. Grading will follow this
meeting.

For the June examination the briefing problem theretofore given
was eliminated, and the number of questions reduced to fifty, given
in six half day sessions over a three day period. This materially added
time within wkich {o answer each question.

Foliowing approval of the Bar the Board proposed a rule to the
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Supreme Court providing for a committee of Bar Examiners to assist
the Board in preparing and giving examinetiens in order to permit
more time for the Board to consider other interests of the Bar. The
Court disapproved the proposed rule and the Board ltself has therefore
continued to pass upcn applications, character, prepare guestlons, give
and grade examinations and recommend admisslon or rejection.

Upon request for opinion thereon the Board ruled that one ad-
mitted as an attermey in another state who took up residence In
Idaho could not practice in Idaho, pending his admission in Idaho,

by associating a resident attorney under Rule 116 which, under certain-

conditions permits a non-resident attorney to practice. The Board
held that belng no longer a non-resident he could not thus take
adventage of such rule to practice without admission.

The Board further was of opinion although the Federal District
Court Rules might allow admission to such Court without admisslon
to practice in the Siate of Idsho that nevertheless practice im such
Court was practice within the State in violation of the State statute.
The Board proposes to urge the Federal Court to adept a rule slmilar
to Rule 1 of the U. S. District Court for the Northern -District of
IlHnofs relating to appearance by resident attorneys.

COMMITTEES;

Pursuant to direction of the last annual meeting the Board ap-
pointed Committees on Examinations of Tilles, on Economlc Status
of the Bar and on Schools for Practleing Lawyers.

LOCAL, BAR. ASSOCIATIONS:

The local bar associations were requested by the Beard to hold
meetings, and especially to do so for conslderation of the Federal
Soldlers and Sallors Civil Relief Act, the advisabillty of a new Idaho
Code, and of matters to be placed upon the program of this meeting.

NATIONAL DEFENSE;

At the request of the American Bar Assoclatlen an Idaho member
of that Association's Committee on National Defense was designated
in the person of Frank Stephan, Twin Falls, who was also designated
chalrman of a like committee of the Idaho State Bar, consisting of
J. L. Downing and E. E. Hunt.

The Bar purchased and distribuied to every member of the Bar
a copy of the Soldiers and Sallors Clvil Relief Act.

SUPREME COURT RULES OF PROCEDURE COMMITTEE:

Pursuant to leglslative act the Supreme Court appointed s Com-
mittee of twelve lawyers and judges to assist In formulating Rules
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of Procedure. Since the Act carried no appropriation, the Board
appolnted the same persons as a Bar Committee and has paid the
expenses of two meefings of the Committee, and of mimeographing
and distributing to the members of the Bar, copies of the flrst
prelliminary draft of Rules of Civil Procedure. The greai labor of
preparing stencils and mimeographing and assembling the draft was
largely perfermed by the Justices’ Clerks and the Court Clerk's office.

The Supreme Court of the United States being now engaged in
preparing Rules of Criminal Procedure, a task which alsc confronts

- the Idahe Court and Committee, two members of the Idaho Committee,

at the expense of the Bar, aitended a conference of attorneys and
Judges on that subject held s} San Francisco, California.

DISCIPLINE:

Seven complaints were Investipated and therenfter dismissed. One
attorney was charged, tried, and disbarment recommended, and by
the Court, adjudged. Findings were made upon trial had last year,
and suspension of agother attorney recommended. The matter is pend-
ing In the Supreme Court for its determination. An attorney previously
suspended applied for reinstatement, which was denied,

MEETINGS:

The Board met eight times, consuming 19 deys not including
office and travelling time, It visited the College of Law classes, conferred
with the Program and Legislative Committees, and the Supreme Court;
one member attending a conference of Northwest Bar officers at
Portland, expense clalms were examined and approved and many mat-
ters of routine attended to.

LOCAL BAR VOTES:

Under the voting rule for the annual! meeting adopted last year
and approved by the Supreme Court, the local associations ere entitled
to votes at this meeting as follows:

Bhoshone County Bar Association................... 26
Clearwater Bar association.......

Third District Bar Assoclation
Fifth (6th) District Bar Association
Seventh Distriet Bar Association....................
Eighth District Bar Association ..

Ninth Distrlet Bar Assoclation
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PROGRAM:

The program for this meeting was prepared, and arrangements
made by the Program Committee consisting of E. B. Smith, Bolse, and
Paul Hyatt, Lewiston, based largely upon suggestions therefor received
through correspondence and personal interview, with individual lawyers
and local association officers.

FINANCES AND MEMBERSHIP:

Stiatement of receipts and expenditures follows:

Appropriztion
RECEIPTS (as of June 30, 1941)
Balance June 15, 1940, ..........cvnnnan.., $5,244.34
LICEnse PReS.....icivveeiiiianerniiniinans 3,793.00
CoSEE v e e e e 5.00
Examination Pees ...........ccveuiinninn.. 340,00
Total ............. $9,383.3¢ $9,383.34
EXPENDITURES (as of June 30, 1941)
Office BXPENSE ...t ive it s 1,576.94
Travel 950,83
Meetings . 325.78
Publication 1940 Proceedings.. ., 628.19
Diselpline .................... .. 93.77
Rules Committee ............ccooovuean.n, 233.34
Total ...ooienvinnia, ....$3,92835
Balance in Fund
June 30, 1941...... PR $5,454.99

LICENSED ATTORNEYS:

Northern Division ............... 0. ... 118
Western Division .
Eastern Divislon
Non-Resident ...

488
JUAZES it e ..., 22
Total membership Idaho State Bar...... 516

DEATHS:
The followlng deaths have been reported since the last meeting:
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Ausfrid L. Anderson, Nampa.
Otto D, Burhs, Lewiston.
Fredrick J. Cowen, Blackfoot,
D. M. Cox, Emmett.

Dean Driscoil, Boise.

J. A, Elston, Caldwell,

Lot Feltham, Salmon,

A. L. Freehafer, Council.

J. R. Good, Boise.

John W. Graham, Twin Falls,
Jemes V. Hawkins, Coeur d'Alene.
‘Wesley Holden, Ydaho Falls.
W, H. Holden, Morgan Hill, California,
Willlam Jensen, Lewiston.

L. D, Moore, Moscow.
McKeen Morrow, Boise.

J. L. Niday, Bolse.

B. F. Tweedy, Lewiston,

Roy Van Winkle, Heiley.
Fremont Wood, Boise.

E. W. Whitcomb, Salmon.

E, V. Larson, Twin Falls,
Ralph Hubbard, Lewiston.

PRES. GOFF: Al this time, gentlemen, comes my pleasure to
make what iz called the President’s Annual address.

Gentiemen of the Bench znd Bar of Idaho: It is a distinet pleasure
to find s0 many of you here present at this, the 17th annual meeting
of the Integraied Bar of the State of Idaho. Each yeer these annual
meetings become more fruly represeniative of the lawyers of the state,
and I trust that in the future attendence will continue to grow until,
in spite of the great distances most of you will continue to have to
travel, we may see the majority of the Bar present st ifs annual
deliberations. We tried holding the meeting here as an experiment,
and the result seems to have justified our expecintion,

It was my privilege thls year to sit as o member of the State
Legisiature, The candidate of my party in the county to succeed him-
self in the State Senate was called away to army duty just prior to
the election last Iall and I was asked by the County Central Cominittee
to take itis place on the ticket. One of the reasons that I consented
wes that T hoped to be able to render ai least some small service in
the lepislative program of the Bar, with which I was to a degree
famillar, Contrery to the view I had before entertained, I was agreeably
surprised at the general high caliber of the men with whom T had
the good fortune to serve and the sincerity and earnest purpose with
which they undertook and carried through their respective duties.
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Some had little formal education, but in each instance the apparent
deficiency was remedied by solid experlence from which good judgment
wes the rule almost without exception. The education and training

of most of the members was certalnly above that of our citizens gen-

erally, and I am glad of this public opportunity to express my respect
for the memmbers of both houses.

I was perticularly pleased to find a nwmber of brother lawyers:
Speaker Blstline, Budge and Sulllvan in the House, and Mitchel],

Owens and Ambrose In the Senate. The friendlest of feellng prevailed”

and we stood solidly together where the interests of the Bar were
concerned. E. A. Owens, a former Bar President was chairman of the
Senate Judiciery Committee. With the help of a very active and
energetic leglslative committee we had no diffleulty whatever with
the single exception of the Judge’s Retirement Bill, in pushing through
the legislation which had been approved by you, This bill was defeated
because there was considerable division of feellng concerning it among
the lawyers of the state, which was, of course reflected in the legislature
and because of the flood of retlrement measures to which it was
thought this might leave open the gate. This was the second session
n which a bill of this nature hes been defeated, and I doubt the
wisdom of presenting it agaln. There seems to be too much opposition
to it even among the lawyers and i tekes only a word to whip up
opposition with the ordinary citizen. Be this what it may, in an effort
to make jugicial posts attrective, we must, as an organization, and
as Individuals, continue some constructive effort at the next session,
and, in my opinion, this should Lo directed at an increase m salary.
Such a bill would have passed at this sesalon. Flnancial security will
be a step, at least, In meking and keeping the Court im the high
positlon it should occupy. In passing, it is worth mentioning that there
is conslderable question as to whether our present so-called nen-
political selection of judges Is any great advance over the former
method. Where vacancies arise we must be quick to instst that candi-
detes for appointinent be suggested and approved by the organized
Ber.

Asg far as lawyers ere concerned, the princlpal lesson I lezrned
is that there is no foundation for the off repeated statement that

we can't get what we want through the legislaure. If we agree and -

present a unlted front as to the necessity and wisdom of any measure,
the majority of the legislature will accept our judgment and act
accordingly. It is only when the lewyers who are members disagree
that we run into difficultles, You would be surprised o find how
willing the other members are to accept and act upon what meets the
approvel of the lawyers present. On the other hand, we cannot blame
them for opposition when they can say, "Why, the lawyers themselves
can’} agree on this.” Laymen are not suspicious of lawyers. No pro-

t
i/
1
t
{

IDAHO STATE BAR PROCEEDINGS 9

fesslonal group enjoys greater trust and confidence in spite of all
the bad jokes to the contrary.

I urge more of you to become members of the House and Senate
of our state. A lawyer's training end experience particularly qualifies
him for such position. It ls & thenkless job in many ways that will
cost you time end money, but the whole broad pattern of government
would be improved if you were but willing to undertake it. I don’t

‘recommend an entire legislature of lawyers, but we de need more

of you and the state would reap the benefit.

The most imporiant single piece of legislation was the Act Tecogn
nizing the power of the Supreme Court to make rules governing pro-
cedure in ell the courts of Idaho, This bill was sponsored by the
organized Bar and in spite of a defeat two years ago, went through
the Senale thie time without a dissenting vote, did almost as well
in the House, and then was signed by a lawyer Governor. I don't
want to encroach on the time of the Chairman who is to report on the
progress made to date by the committes appointed to draw those rules,
but I should not pass over the subject without commenting on the fact
that here in Idaho we intend o preserve the judiciary as an equal
and not a subservient branch of the government, Thet, to me, i3 the
real point behind the recognition by the legislature of the fundamental
right of the Court to regulate its own practice and procedure. This
power is recognized and not granted. It has always existed and many
of us felt that the power could have been exercised even without this
legislative recognifion. Now, there can be no question about if. Sectien
1 of the Act reads:

"That the Inherent powset of the Supreme Court to make
rules governing procedure in all the Courts of Idaho is hereby
recognized and confirmed.”

Whether the committes appointed by the Court sees fit to recommend
e set of rules following our code of procedure as it now stands, or
to adopt an entirely different set of rules, the principle still remains.
The Court hes appointed o representative committee and it is the
lawyers who must work with them emch day who wWwill formulate
the rules. When procedure needs to be changed it will no longer be
necessary to go crawiing elong the slow and devious path of leglslative
repeal. We must approach the formulation of those rules in the un-
selfish spirit of the furtherance of justice. By so doing we will have
obeyed the hlghest precepis of our professlon, will bring benefit to
the cltizens of the siate generally and likewise to ourselves. I want
to compliment the Court for the attitude it has already shown and
the answer, by the aggressive progress already made, to those who
sald it would sit In sleepy inertla with hands folded. The surest
way to put an end to the silly, unjustified craving for the creation
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of semi-judicial boards is to let the public see that justice can ke
best administered by the agency created for that purpose by the
Constitution.

In formulating rules of procedure, eventually to cover criminal
and probate, a6 well as civil procedure, the Idaho Bar BEain takes a
ploneer step. Only a few states have preceeded us, but the movement
is spreeding throughout the country. It ls with pardonable pride we
can say that ours is n progressive Bar. Our Bar Integratlon Act was
one of the first adopted by any state and I was surprised recently in
talking to & member of the Board of (overnors of the Washington
Bar to find that their Integration Act hag been copied largely from
ours. Furthermore, they are still struggling with problems of organiza-
tlon and discipline, many of which have tong been settled in Idaho.
There is a long path ahead, but compared with .many ocher states,
we show real progress.

The truckers, the bartenders, the undertakers and even the farmers
are organized and make their collective infiuence felt. The Bar Com-
mission feels that most of you want something to be done for the
lawyers In a practical way, 'That desire was kept in mind in outlining
the program you are to have et this meetlng. We might have had a
Senetor Boaper here to guess with us on what the future holds for
America among nations, but we thought you were entitled to some-
thing we hope will be of help to your practice and pocketbook, Without
in the slightest lnpairing the high tradition of the profession, we
can’t go on as an organization without continuing to try to do more
for lawyers, My ferm will end with this meeting, but I know the others
are open to suggestions from you, Where fee schedules have heen
adopted these must be enforced If they are not to turn and work in
reverse of what they were intended. A reasonable fee schedule is a
protection to the public, a just payment for a service rendered. Dis-
cipinary action should be taken when admonition gets us nowhere.

The profession of Jefferson, of Lincoln, of Holmes, of Webster,
and of Hughes has produced more highminded leaders than any other
calling. 'The retirement from pubdc Hfe of Charles Evans Hughes will
make every lawyer peuse to reflect with justifiable pride at this life-
time of distinguished service, standlng out in clear rellef against & back-
ground of presidential “¥es-men,” The leaders of the Bar still are
among the lemders of the nation, state and county, ‘We, as individuals,
by human fraillty mey not measure up, but we can still strive to
emulate these great names in our profession, Wherever I find a lewyer
who keeps before him the lofty heritege of the profession, I find
him honored and respected by his community. Fortunately there are
few indeed of the lawyers of Idaho who have not earned the right
to be so clessified.
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We are now to begih our annuel deliberations. Let each of us
resolve that every subject discussed will receive our most thoughtful
conslderstion, so that when we finally adjourn we will do so0 with =
feeling of real amccomplishment.

PRES, GOFE: We are fortunate at this meeting to have with us
a member of the Nampsa Bar, Mr. George van de Steeg, whose address
is entitled “It Works When We Agree on Title Examinations”.

I am pgoing fo appoint a special committee on this particular sub-
ject to report tomorrow, O. A, Johannesen of Idsho Falls, Carey Nixon
of Boise, Dana E. Brinck of Spokene,

GEORGE H. VAN DE STEEQ: Mr, President, Members of the Bar:

Last year, at Pocatello, as those of you who were there present
at our anhual meetlng mey remember, I was delegated by the Tth
Judicla]l Disirict Bar Association to present certmin efforts thabt hed
been made, particularly by the members of the Namps bar to reduce,
if possible, the mounting costs of our abstracts of title to our locael
properties, and to establish 2 uniformity of opinfon among ourselves
as to numerous looal metters appesring frequently upon our abstracts
50 as to constitute it “the law of the case”; and having gone that far
among ourselves, to obtain the adoption of our said uniform locel
opinion by our own District Ber Association, and thereafter by this
State Association.

The Nampa commitiee made a study of our local situstion and
then, In order to get the ball reliing, made a report t0 our District
Bar Association. That report I read at our Pocatello meeting last
year and it will be found In the printed proceedings of that 1940
meeting, It was intended only as a basls for consideration and dis-
cussion, 'There was no idea that it be adopted as made, The District
Bar Association did not adopt thet report, but after a full discussion
of it, the Nampa committee was directed to contdnue its work with a
view specifically to recommending to the District Association eertain
matters upon which we Nampe lawyers could uniformly agree and
then to further report the same.

Pursuant to that mandate from the District Association, the Nampe
committee met and with the nsslstance of other members of the Nampa
bar, worked out certain specific matters of local import, upon which
we were oll agreed, and decided amongst ourselves that, in our own
examination of titles, we would put those specific recommendations
into effect to see how the matter would work out, end then offer
the same in the form of a resolution to be adopted by our District
Association. We have done that durlng the past year and we are now
ready to offer the following resolution to our District Associatlon for
its adoption:
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RESOLUTION

“We, the undersigned, commitiee on Abstracts of Title of the
Nampa Bar, recommend to the Seventh Judicial Distriet Bar Asso-
ciation, the following resolution:

BE IT RESOLVED by the Seventh Judicial District Bar Assoclation
that the following recomimendations be observed by all attorneys
within this disiriet in connection with Abstracts of Title and the
examination thereof:

(1) That all affidavits be eliminated from Absfracts except
alfidavits as to mariiael stefus durlng ‘pericd 1307 to 1831 and
wherever discrepancies appear in the names of grantor and
grantee In the chain of title.

{2) That abstractors omit the instruments relating to the
action of Eldredge apainst the Payette-Bolse Water Tlsers’ Asso-
clation,

(3) That sbstractors merely make reference to the fact
that irrigation districts, highway districts and cemesery districts
have heen formed In the territory where the property covered
by the ahstract is situated.

(4) That the abstractor insert only s brief memorandum
of the substance of contracts executed with light and power
companies,

(5) That Court proceedings In the following aclions be
omitted from Abstracts: (here are named seven judiclal pro-
ceedings).

(8) That the following matiers be disregarded wherever
they appear upon Abstracts, for the reason that the seme have
become established by lapse of tlme and the operation of the
statute of limdtations: (here are nemed five transactions relating
to judgments or estates).

{7) That where the owner of properiy has redeemed the
same from foreclosure sale, an abstract of the Court proceedings
in such action be omiltted from the Abstract,

¢(8) That abstracts of Court proceedings be omitted in all
matters and actions after the expiration of & perled of twenty-
six years from dale of final decree, .

(9) Short form community probate, If decrees be'prepared
s0 Bs to have Court find specificelly the focts reguired by the
statute and thet no transfer tax is due, then omit all proceedings
except the decree from Abstracts,

That copies of this resolution be furnished all members of the
Seventh Judicinl District Bar Association end all ebstractors of titles
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within the district, such copies to be certified by the President and
Seeretary of the Bar Association,

F. A, HAGELIN
GEOQ. H. VAN DE STEEG
FRANK ESTABROOK." ..

This resolution will be presented to our District Association at its
next regular meeting. While I cannot say that it will he adopted, I
have every reason to believe that it will be.

The specific matters referred to are all of them common to many
of our ebstracts. They are for the most part old and even ancient.
Every Namps lawyer is famlliar with these proceedings, having run
through them and checked them many times. He knows they are
regular and sufficient to pass the chain of tifle, Then why insist that
they, nevertheless, must be set out verbatim in the abstract? Why not
waive them and save our clients this extra expense? There was a
time when we did, ell of us, waive them and pass them up. Then along
came outside -examiners who objected and forced them to be set out,
and we local lawyers, in self defense, soon followed that precedent
forced upon us by outside examiners, Today we are all of us over-
technical. We treat & minor irregularity as a substential defect rendering
a title unmarketable. We have become chronic dissenters in- our ex-
aminations of titles. We cost our clients & very considerable unnecessary
expense, which we can avoid if we have the courage of ocur convictions.

I come now to my subject: “It works when we agree on iitle
examinations”, As I said a moment ago, in Nampa we have been put-
ting the matter to a test during the pest year. Even though we have
as yet no official adoption by our District Bar Assoclatlon, we Nampa
lawyers have actually been following the procedure recommended in
the report read to you today. We no longer call for the proceedings
therein set forth. We simply pass those matters without any comment
at all.

We also have e comimittee of three members of our local Nampa
bar who ere designated as an advisory commiitee. This committee
has no real power of any kind, of course. Nevertheless, when an attor-
ney comes across & question in an abstract about which he isn't sure,
he slmply consulis one or more of the members of this advisory com-
mittee, and the matter is discussed end threshed out and Inveriably
to the satlsfaction of everyone concerned, We are no longer afraid
or suspicicus of each other in title examinations. What we are doing
is trying to agree upon and adopt uniform standards of procedure in
these matters, And hoving agreed upon them, we no longer have any
fear that our brother lewyer is golng to show us up. We know in
advance that, if we pass these specific matters, he also will pass them.
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The net result of this has been that we are cooperating together
to the end that we are no longer construing every abstract ageinst
the title.

But you say that may work very well among the Nampa lawyers,
hut what good is such local apreement when a title is examined by
an outside lawyer? We have found this: it depends thus far pretty
much on whe the outside attorney is, Certain attorneys In Boise who
examine many ahstracts on properties in . Nampa and vicinity are
already cooperating with us. If they know that we locelly are passing
certain proceedings, or welving them, they also pass or waive them.
Either they mske noe mention of them ab all in their opinion of title,
or if they mention them they state that the matter is being passed
by the Namps Ber as not belng a substentidl defect and, therefore,
advise passing it

Whether we shall be able to get that kind of cocperation from
examiners who reside farther away, outside our sitate, s something
that remains to be seen. It seems reasonable, however, that an outside
€xamlner, once he can be assured that an entire local bar is content
to overlook and pass certain definite matters In abstracts to local
properties, such outside examiners would he wiling te do likewise.
There ought to be such a thing as “full faith and credit” among
lawyers, In these matters.

If we can go farther than the loeal bar, and assure such outside
examiners thet the District Bar Association snd also the State Bar
Association has approved the action taken by the local bar in respect
of these matters, would not mast, if not all, culside examiners fall
into line? Would they be so arbitrary and unreasonable as to say:
I don’t care what ali you Idaho lawyers do or say about it; I Insist,
ell of you to the contrary notwithstanding. I doubt if there would
be many who would want to take that attitude.

While we haven’t to dete accomplished a great deal, I think ¥
may safely say that we have started something that will result in a
considerable saving of expense te our cllents. I know that the lawyers
of Nampa ke what has been done t¢ date. Now, locally, instead of
examining an abstract tc see how many irregularities and litfle defects
we can point out, we strive to keep from picking out anything that
isp't 2 substantisl defect. And we work together and consult each
other to accomplish this end.

In conclusion, may I say that the place to start is with the Iocal
bar. In Celdwell, a committee llke the Nampa committee was appointed,
and 1t has made a very thorough study along the same lines the
Nampe committee and it now hes a very flne report ready for the
next meeting of the District Association.

—

|
|
|
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This program, thle method of procedure, has the sponsorship of
the Ametican Bar Association, In Connecticut, Iowe, Kansas, Arkansas,
Florida, New Jersey, New Mexico, Texas and Minnesota it is being
worked out aslong the lines above suggested. Whet it amounts to is
that we agree upon and adopt certamm standards, which once they
are carefully examined and adopted by the Bar Association, become a
ruie "of practice in the examination of titles, to be recognized and
eccepted by all examiners of titles.

PRES, GOFF: I am sure it was of great interest to know what
you have done in Nampa. This is something we cen call to the attention
of the public, a service we actually render to them, and it is of great
importance, ‘

I feel that we should have some discussion on this matter.

PHIL, EVANS: I listened with much interest to the address of
Mr. van de Sieeg. There is one matter I would like to have taken
up by this committee, because it is a matter upon which there is
some considerable coniroversy down in our district. What should be
the action of the examining attorney where the husband has executed
a deed to hls wife without setting forth that the conveyance is for
the use and benefit of the separate estate of the wife—simply =z
straight warranty deed to the wife? The statute provides that all
the property acquired by a husband and wife afier marriage is com-
munity property, and in case of a deed like that there is nothing
to show the transfer is intended to constitute the property the
separate property of the wife, What is the examining attorney
to do, assuming there ere no probete proceedings and after the hus-
band has died the wife conveys to a third party? ‘There are no probate
proceedings defermining that the husband es a member of the com-
muaity has died without leaving a will and that she is entitled to
succeed under the 1811 law to the property. Some of our attorneys in
the SBixth District héld that the deed from the husband makes it
separate property of the wife and upon death of the husband no
probate proceedings are necessary. Others hold that the property is
still community preperty and helrship proceedings will be necessary
to determine whether she is entitled to take because of the intestacy
of the husband.

There is a need that some definite action be taken on this.

PRES. GOFF: The last legislafure had before it a bill that any
deed by one spouse to the other made the property separate property.
That is the only bill the bar sponsored that was turned down, that
I know of.

E. B. SMITH: That question will be fully answered by the
iegislative committee report this morning,
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PRES, GOFF: We now come to onhe of the most important parts
of our meeting today, the report of the progress mede by the Com-
mittee on Procedural Rules for Idaho. Mr. Eberle, as you all know, is
& former Commissioner of the Bar, and also e former President, and
is Chairman of this Committee which has had two meetings, one
yesterday and one at Bolse,

J. L, EBERLE: As many of you know, the Idaho State Bar
has at its annual meetings for the past four or five years gone on
record a5 Imvoring the making of rules of procedure by our Supreme
Court, and recently a legisletlve enactment was passed and signed by
our Governor recogmizing that power.

Each yeer this matter has come up for discusslon, and the legis-
latlve committee was instructed to prepare a bll and submit it to
the legisiature. This was done in 1939, but as many of us know, due
to the opposition of a few members of the bar in disregard to the
views of the majaority, the bill falled. In the last session of the legis-
lature the legislative commiitee again prepared a bill and presented
it to the lepislature, By reason of the fine and splendid work of the
members of gur organization who were sitting in the House end Senate
this measure was passed. 1 want to take this opportunity of thanking
those men in the House, Frank Bistline, Willls Sullivan and Hamar
Budge and in the Senate, Goff, Mitchell, Owens and Ambrose. They

" went to the trouble of explaining to each member of the lepislature
the reason for this bill, and with the explanation the opposition was
removed. This bill recognized the Inherent power of the Courts to
govern matters concerning procedure, and is now Chapter 90, page
164 of the "41 Session Laws. The bill provided for appointmment by
the Court of an advisery commlttee and that the rules should become
effectlve six months after promulgation, and thereafter all Iaws in
conflict therewith would be of ne effect.

The Supreme Court acted with due dillgence in appeointing that
committee under the statute, On May 18th, the Committee met and
organized, Gf course the flrst thing was where to begin, The statute
contemplates not only rules of procedure for district courts in civil
cases, but also crlminal rules and probate and justice courts. It was
decided, in beginning this tremendous task, to confine our efforts
only to rules of civil procedure at this time, It was suggested in view
of the fact that we needed so much assistance by way of discussion
that some draft be made available for this meeting so that this matter
could be dlscussed on the floor and in private conversafion when we
get together. This job was so0 large sub-committees were appointed,
and given certain sectlons of the Federai Rules to consider. Then
the sub-committees went to work, and in view of the fact we had
50 meny Inquiries concerning the PFederal Rules by the lawyers of
this state, and in view of the suggestion of the Supreme Court that

I
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we glve serious consideration to the Federal Rules, we thought the
present drafi should be made to correspond with the Pederal Rules
85 much as pracilceble for use in this state. With some suggestions
and changes in sccordance with our statutes and local conditions the
present draft was made, with the idea of petting it into the Bar's
hands befere this meeting, of course without the complete discussion
of the whole commitiee. They were simply gotten up in this form
to glve you = basis of discussion and suggestions that you might
have, and they can be used for that purpose. .

The Committee Qad another meeting yesterday afternoon, and
in line with the action which hes been taken by this body upon several
occasions, the committee adopted s plan of approsch to the work
from now on in organizing this work, The Secretary will send to
each member a statement with respect to this, but to those of you
who are here, I would lke to read this plan which wos adopted by
the Committee:

“That the Committee adopt rules which shail correspond
with the Federal Rules except where the Committee determines

fhat there is a perticularly good remson for elimination or
change.”

‘The Committee also rdopied a resolution requesting each member
of the Bar to take these Tules and give them serious end delibernte
consideration so that both the Committee and the Court might have
the benefit of suggestions and objections from every member of the
Bar. In order not fo delay the matter too long the Committee requests
that each of these suggestions or objections be in the hands of the
Secretary by September 15th. It was also requested that each sug-
gestion be on a separate sheet and numbered according to the subject
matter contained in the Federal rule and ithat there be an original
and flve copies, so that they can be.immediately routed to the sub-
commitiee that has that particular rule m mind. Then each sub-
committee is to revamp this preliminary draft in accordance with
thelr own suggestions and thoughts and the suggestions submitted,
and then with enough copies for all members of the Committee, on
the 15th day of September they will meet to prepare a second draft
of these rules.

May I express the atlitude with which we face our job; we are
endeavoring for e clearer recognition of the purpose of the legal pro-
fession. There must be a willmgness on the pars of each one of us
here to honestly atéempt to improve the admmistration of justice.
Otherwise there is no good to bte gained.

Since my appointment on this committee a good meny lawyers
have spoken to me about the rules, and a number have said to me,
“What we have is goed enough, Why change?” This same statement




18 IDAHO STATE BAR PROCEEDINGS

was made to me in the hotel lobby here, A younger lawyer seid to
me something along the same line. If any lawyer thinks that the
present system functions perfectly I want him to meke nguiry of
the public. A leading lawyer sald to me, “I can see where some changes
could be made in our present sysiem, but I am going to see our
present statutes are adopted, perhaps with some changes, but at least
not have the complete change to the Federal Rules." I couldn’t under-
stand that, because he had told me not over three weeks ago that the
Federal Rules are working very satisfactorily, I reminded him of that.
e said 1t was still true, and then seid, “If we are to have our Btate
rules of procedure similar to the Federal Rules, every Idsho attorney
will be as much at home in the Federal Court ns in the State Court,
and where would that get me?”

Now, of course, if we lewyers are to retaln cur rightful standing
in the community, we must drop that attitude of continuing in the
future as we heve in the past.

Mr. Casterlin and I listened for two or three hours to discussions
by the members of the various Federal Courts essembled In San Fran-
clsco, wrangling and arguing over minor points, concerning the law
business being taken over by administrative offices, and Circuit Judge
and District Judge, one after the other polnted out the various troubles
and the causes. Justlce Douglas arose to speak—a young man of about
forty years, with a youthful figure and sandy hair. He arose above
all the bickering we had been listening to and discussed his inferest
in the administration of justice, He told them thet he wes the man
appointed by the Supreme Court to supervise the Ninth Cireuit, that
1, was not going to be a perfunctory job Wwith him and that he was
going to do a real job and would be attending each of their meetings.
Then in his naive way he said, “I don't know how you men are going
to likxe that, because I am & Justice of the Supreme Court, and I heve
never been a District Judge or Circuit Judge.”

" I must repeat the statement you all have heard so offen, "I Is
the younger members of the bar upon whom we are going to have
to rely”, They will be the ones who will have to see progress made.
These rules give fuller discretion to the Couris, and after these rules
have been discussed among the members of the Bar, it is the younger
members who will have the burden. Of course some step Is- going
to have to he taken now that the legislature hes recognized this power
of the Courts. Whether we like il or not, the public is not setisfied
as things stand today. No longer will we be subject to the whims
of the legislature when bills on procedure are suggested. No longer
wili we be subject to the pressure groups, for this bill has taken this
technical fleld out of the inexperienced hands of the laymen in the
legislature and placed in the hands of the Bar as & whole.

s
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That they merely transierred this power to the Courts is not
sufficient. We have now had thirty years experlence with this rule
making power in the states, and rarely has any Court taken the
inltiative of making any lmprovement in procedure. In every instance
where changes heve been made it has been through an active and
closely working Bar.

I have made brief mention of the reasons for adoption of new
rules. I have told you that one of the mam reasons for our loss of
business 1s the semi-judicial agencies. And it is interesting to note
that every tlme a new agency has been set up, they haeve given
the rule-meking power to such ageney, and those in charge of
administering those egencies have almost without exception foliowed
the Federal Rules of Procedure. Each time we have new lay agencies,
end each time you put an arbitration cleuse In & business deal, it
i3 an implied affirmation of the bellef that lay agencies have been
more expeditious and more effective than the Courts, If we ere to
stop losing our business, it behooves us to proceed in this purpose
in an effeclive and business«like way. I have the knowledge that that
word “business-like” is not liked by members of the Bar. It is said
we apre not n business but a profession. We all know that, but in the
eyes of the people we are a part of their business-like work and
that cannot be forgotten, and we will be treated that way by the
people and the government. And you can consider this, as the law
Is now inferpreted, under the Wage and Hour Division we are not
even considered a service organization, and from now on, even when
the fermers and clerks all come under the Wage and Hour law, even
they are considered on & higher plane than the lawyers. This attitude
of the public is a lawyer’s problem, not a Court's problem.

Of course we are making our recommendations fo the Court for
the approval of these rules,

In lne with the thought of Justice Douglas, Judge Paine has said
that there is nowhere in time a government more interested in main-
taining the fqrces of peace and truth than ours, and the faith of the
peaple must be protected and mainteined by the administration of
Justice. What we do therein depends entirely upon the spirit and
attitude with which we approach one of the fundamentals of that
administration of jusiice, because the more perfect a rule and the
procedure, then the further théy can be kept in the background and
the less they become controlling i litigetion. The Committee, and I
know the Court, all keep that as the eim. In this letter which was
recently sent out to every member, it was stressed that thoughtful
consideration be given and each member should consider these changes
with a studicus attitude.

One attorney sald to me, “Why does this committee wish to use




20 IDAHO STATE BAR PROCEEDINGS

the rules you have drawn up in place of our present statutes?’ And I
satd, “You certainly flatter this Commiitee, because those rules came
out &5 & result of two or three years of hard werk by the greatest
minds of the Jegal profession working with the Supreme Court of the
United Btates. Each of them has a committee behind it which has had
very broad experience, and there isn't one of themn that hasn't had
some opposition to it, and if you will rend them yeu will {ind the
long history of where that particuler rule was used. These men studied
the laws of the whole country, teking what seemed best from all
jurisdietions, and in some cases improving upen them.” It was Indeed
flattering of that attorney to assume that this Committee haed anything
to do with the original formulation of those rules.

There is one more thing I hope you have in mind. The Supreme
Court of the United States and leading lawyers are now working on
stmplified rules for eriminal procedure, and that will have to be done
here in Idahe elso.

Our object is to devise rules that will get to the merits of the
case and ellminate the shadow-boxing, the dilatory tacties and tech-
nicelitles. If we are to improve our system we must eliminete the
shadow-boxng and get the controversies down immediately to their
merits, to regain the spirit of falr play which has always been epplied
to the pdministration of justice.

So it is the request of us, the Committee and the Court, that you
give earnest conslderation to these rules and thai you thoroughly
study them, and ihen if you find any changes should be edopted, put
them down in writing and send them to the Becretary with sufflcfent
coples that they will be available for all.

PRES. GOFF, We have ample time to have a full discussion. I
hope you won't hesitate to make suggestions. This is most important.

And don't forget If you have any suggestions outside of this meeting
for improvement or alteration of these rules, after you have studied
them, reduce them to writing, an original and five copies sud send
them to the office of the Secretary. I might state that the Supreme
Court has furnished some funds for this werk, and the Idaho State
Bar is also contributing some funds.

A, L. MERRILL: When I first studied this material I was strongly
against any change, but efter considering this further and having
discussed it with members of the committee I have completely changed
my mind.

PRES. GOFF: Mr. Merrll is a member of the Rules Committee.

ROBERT KEERR: I have heard a comment or fwo among the
members of the Bar directed to this polnt: Do the proposed rules
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eliminate entirely the procedural steps of the eivil code of procedure,
or wlll some of those statutes be retalned, Are we going to have
to have two sets of books to check each time we go inte court?

A L, MERRILII:; I might say I had varying views upon the rules,
and ¥ hope I have not yet come to a place where I can not offer
my views as the conditions seem to warrant.

Here, genilemen, we are met with this situation: The Federal
Courts have ndopted rules that are uhiform throughout, We go intu
the Federal Courts and we are met with one method of precedure.
They are simple, and they can be mastered with a little study. I am
rather attracted to them now; I was not in the beginning. They are
with us to stay, apparently; we have them. All lawyers who have
worked in the Federal Courts, and I assume all of you do, must
familiarize yourself with them, They are predicated upon the funda-
mental theory of the rule-making power of the Courts, The theory
seems to be right, that the state courts should prescribe the rules of
procedure. I can not say whether or not we should have similar 1ules,
but In approaching that probiem we should keep in mind what Mr.
Eerr has asked as to two sets of rules, so we would have to familiarize
ourselves with two sets, one set in one Court ond the other set in
the other Court, Why nif hzve the same rules for both?

If you gentlemen will take the Colorado Rules, or the Florida
rules and compare them with others you will see exactly whet I meen.
The Coloredo rules made considerable departure from the Federal
Rules, they are so chenged In many respects from the Federal Rules
it 1s essentinl and necessary for a lawyer to famriliarize himself with
two separate sets. The Florida Rules, on the other hand, follow the
Federal Rules almost in all respects, excepf when certain Constitu-
tlonal provisions of Florida require it to be otherwise. The resuit now
is, apparently, a lawyer making himself acquainted with the Florida
Rules ¢an practice under the Federal Rules just as easlly.

I can not see the advantage of adopfion of some Rules of the
Federal practice unless they are patterned after the Federal Rules as
a whole and there is a uniformity of practice in the twe Courts.
I see no reason why that should not be done, and If you will notice
these rules, gentlemen, you will see the Federal Rules are based very
largely on the Code FPractice, I felt guite flattered when I found that
the Idaho Code was edopted In many instances in the Federal Rules,
and the practice, I find is quite slmilar, except in three or four
particulars, to the practice we have here. Frankly, there are some of
those Federal Rules which are inapplicable to our State Courts, and,
of course, we don't want to adopt them,

It seems If we take the rules, one by omne, size them up with the
Code, and adopt all but those clearly inappliceble we will have a




22 IDAHO STATE BAR PROCEEDINGS

simple, complete code of procedure. Statuteg that are in confliet will
of course be supplanted by the rules adepted. The practice will be
rendered simpler and we will be able fo get the direct result of a
full decision In litigation much more gquickly.

Bome lawyers suggest thet it is sltogether too simple to have a
complaint as in the Federal Court, particularly with respect to negli-
gence cases. If we went no further than to adopt the Federal Rule
fn that respect, ¥ think it would be an improvement, but if we go
stiil ferther, and as in the Federal Cours, accept the practice of dis-
covery, we will have a great lmprovement, The Complaint In the Fed-
eral Court s simply the commencement of fhe litigation, and we can
develop the thesry of the suit, by calling the opposite parties in
and under oath inquire of them what their ecase is about. Thaet will
supplement the complaint and eliminate the jockeying for position,

Those, gentlemen, sre my general views of this matier, and I
think we ean take a very good step forward if we give to those rulgg
the careful, earnest study that the Commiftee requests,

JESS HAWLEY, SR.: I have a guestion I would like enswered
by some member of the Committee, What i3 the purpose of sub-
paragraph “C"” of Rule T, which rends as follows: “Demurrers, pleas,
and exceptions for insufficlency of a pleading shall not be used.”

A, L. MERRILL: It was merely the suggestion of the sub-com-
mittee to follow the Federal Rules on that point.

E, H CASTERLIN: The rule which Mr. Heawley now refers to
can not be considered alone standing as an isolated statement, but it
must be reed together with the other rules. If you will read this
rule which provides for the abolishing of demurrers, together with
the rule whieh provides for Motions, Rule 12-b, you will have a picture
of the two which s easily understood. In other words, instead of filing
the old demurrer, either general or special, you file a motion which
can come within any one of six distinet heads. The first is jurisdiction
of the subject matter, then jurisdiction of the person, improper venue,
insufficlency of process, Insufficiency of service of process, and the
sixth is o failure to state a claim upon which relief can be grented.
If you are speaking of a general demurrer being sbolished, you lmme-
diately run into the motion to dismiss on the ground that there is no
elelm upon which relief can be granted. That is the ground of the old
general demurrer, end the purpose of the old general demurrer is
gerved by that type of motion, If you are referrlng tc a special de-
murrer, that the complaint is uncertain in that you can not ascertain
this or that, you read this rule in connectlon with the rule on dis-
covery or in connection with the rule on depositions or in connection
with the rule on examinetion of parties, Then you immediately take
into your own hands under those provisions of those rules what you
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demand of the other party, ang you find out for yoursel, and it
places you in a muech more exact position then it weuld by having
the complaint made more definite,

For instance, take this type of complaint, ab automobile negli-
gence action. You sue me. You file a short compleint, I immediately
want to find out what it is gll about, s0 I ¢ome in and answer and
deny that, putting me in a position where I don’t have to get consent
of Court or anyone to notice you for examination, end then I ask
you all the guestions I.-want, and I get your story and I get your
side of the case right down in slmple lenguage. I say to you, “Do you
contend thet the brakes on my car were defective?” And you must
answer me “Yes” or “No". I ask, “Do you contend I was violating any
city ordinance?” And you must answer “Yes” or “No.” If you answer
“¥es", I ean ask you what one. Thus I cen get your complaint right
down In my own lenguage so I know just exactly what you mean.
Thus the speciai demurrer s taken care of.

Now, Gentlemen, whether I have answered his question in full,
I don't know, bui let us always remember this, thai the rules of pro-
cedure depend for their operetion upon the man who sits back of the
bench, They will conform fto the new rules in passing upon them;
where the umpire uses his discretion in celling balls and strikes.
Under the new rules we find they work this way: If you come in by
the old type general demurrer, the Judge can say one of two things.
He can say you are now under the Federal Rules and the general
demurrer was abolished and you are out of court, or he can say we
wili consider this a Motion for not statlng e claim and we will go
nhead.

Rules of procedure are not like a “pin ball” game where if the
ball doesn’t get in the right slot you lose, because the Judge has
control over the course of ltigation, He can say you made this mis-
take, but I can still grant you relief, That applies even to extensions
of time, but as I recall, there is in the PFederal Praclice only one
place where time cannot be extended, and that is time for appeal
If you let that time go past there Is no judge in the world that
can extend that, but if you are given twenty days to plead, the court
can grent you an extension.

KARL PAINE: If Mr. Hawley didn’t prectice in the Federal
Court X think that answer would be sufficient, and he should know
that this s a copy of the Federal Rule, Is that not true?

MR, CASTERLIN: Yes, sil.

MR, PAINE: I thought that would enswer the question for Nir.
Hawley.
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JESS HAWLEY, SR.: I don't know. I am rather confused,
Which is rather unusual, I admit. But Mr. Eberle advanced, I think,
as a reason for adoption of these rules thai the people are getting
quite tired of delays, and the Bar and Bench I think have acquired
a reputation for delays end technical decisions. Now when T ask a
question of the gentleman who just responded, he in effect says that
the principal source of our delays wiil still exist, that under Rule 13,
subdivision “e”, Motion for more definite Statement, that will merely
substitute for a special demurrer a motion for a more specific and
enlarged statement. In other words, while Mr. Eberle suggested a very
fine reason for adoption of these rules, now comes an explanation
which shows thot we ere going to have just as much delay, just as
much difficulty getting at the issues as we had under the old rules,
so I am wondering If the changes do all that is claimed,

My friend says the Federal Rules provide for extreme slmplicity,
and morecver for a very exceplional inquiry into the facts. If happens
I am in the Federal Court on a negligence case, and Mr. Casteriin’s
suggestlon as to & negligence case hits my case exactly. I filed a
death actlon in a page and a half. No one verified the complaint, and
the other side filed an answer, and I Ilmmediately submitted about
thirty interrogatories, Should he enswer them we will know as plain-
tiffs everything ahout his defense, everything about his case. And I
assume there {5 some advantage in the plaintiffs knowing before
hand just exactly every move of the opposite parties, the reason for
their failure to avold the accident.

Now If that is furtherance of justice, or If that is going to help
out the cause of justice, I am afraid T don’t see the point.

MR, CASTERLIN: I wish to make one further observation as to
my idea of dolng substantlal justice, Ome of the old school of lawyers
told me years ago substantial justice wes not accomplished through
chleanery.

HKARL PAINE: Mr. Eberle contemplates some remarks from the
floor. I thought he spoke delightfully, but I do wish to take issue
upon one thing he said. He seems to take the view that we should be
divided Into two camps, the young and the old. Possibly he considers
himself as still & young men. I will admit he is a httle younger
than I em end that he can atill skate and get a skate on, I can't
take Issue with him In respect to the latter.

I have llved in this state now s long time and have practiced
law here a long time, At one time we had a very difficuit time getting
the lawyers to substitute the transcript for the old exceptions and
their own statement of the case, a very difficult time. There ere old
“men of the ber, but we can't be divided according to that line. All
of us wish to see justice dome or to see the administration of law
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improved, but as Mr, Hawley suggested, we don’t accomplish that
merely by substituting one procedure for another and we never
will,

I would rether, if I had a controversy with somebody thnt was
close enough to necessitate a law suit, sheke dice with him, If the
dice were honest. I know what 15 Involved in e lew suit, the labor
and expense and we can never avold that. I em not afrald of Court
made rules, because such rules are the product of the Bench and
Bar. They are not merely approved by the legislature, and tlhirough
these ruites we are given the right to formulate the rules. As Mr.
Hawley suggested here, under these new rules latent defects may
be present, but the moment they are discovered, we can have them
changed and we don't have to ask the legislature to do that.

The time will never come when we can practice law as rapldly
85 an alrplane flies, We must slways think of the expense to our
cllents. We should remember the law is a substitute for a flght and
it is a very greaf improvement on that,

BRUCE BOWLER: I would like to hear an explanation from
some member of the Committee of the practical effect of Rules in
the other states where they have been adopted.

ME. EBERLE: I think Dean Ladd has had some experience and
has made some study of this, and if he would give that, I know
we would all eppreciate 1t greatly.

DEAN MASON LADD: I hardly know what to say as to the
actual experlence of the other states, because this is all rather new.
The Btate of Arizona has adopted the Federal Rules. And the State
of Minnesota did llkewlse. I visited with a number of lawyers from
that State, and they seem to be very much satisfied with themn.
‘Whenever you have s transition from one system to another, there
Is always & tempering period in which they have to learn the operation
of the new rules. I noted that particularly in the State of Illinois,
which adopted a complete new code on ¢ivil procedure about two or
three years preceding the new Federal Rules, They had worked under
the common law system of procedure before that time, nnd even
after neéarly every other state had some form of code procedure they
used the writs and fhe forms of actlon very similar to the common
law. Then they adopted this new code, and there wes quite a problem
for the lawyers In that transition period, but I have vet to hear of a
lawyer in IllNnels who would be willing to go back to the other
system.

We in Iowe have had quite a bit of coniact with the new Illinois
Code, The only comment I have heard is “I only wish we might have
walted untll the new’ Federal Rules came inio effect, because aiter
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the very exiended study by the lawyers of all America, rather than
just our local group, which was working somewhat in the dark. I think
we would have profited a great deal in the matter of simplification,
in interpleader, cross clalins and third party ciaims, and in other
regards, too.” They seemed to feel the new Federal Rules had done
a remarkably better job than theilr own state. I have heard that com-
ment by a number of lawyers practicing in Chicagoe who practice under
the new Y¥ederal Rules and in the Illincis Courts too, and they seem
all to favor the new Federal Rules after they went into effect there.
They prefer the practice in the Federal Court to the State Court.

The Illlnois rules are based on & different philosophy; they are
based on a philosophy of “cause of action” rather than “claim"”, which
is the basic idea imderlying the Federal Rules of Practice. They
have gquite a different problem.

I am going to clese with this: In the State of Iowa we have
had an experience somewhai similar to your own. Rather then a
grant of power, it seemed to me the Courts have the inherent rule
meking power to govern the operation of Court business, but in the
State of Iowa, we presented to the legislature two years ago a bill
similar to the one you now have, It was passed unanimously in the
Senate but was lost when it came to vote in the house, and it was
resubmitted, Then our Iowa State Bar Association and Committee and
other men, too, worked upon it and it was agmin presented to the
legislature, and it was just this spring, late in February, that our
State of Iowa adopted the rule-making power, I think exactly as I
have heard it outlined here, and our Committee and our Bar Asso-
cintion are working on this problem much as you are doing it here.
‘Without going into too great detail, from what I have heard here
this morning, I think your program is very similar to what we are
doing, and it is our great hope that we will follow our new Federal
Rules In {ts eniirety. By reading these rules in their entirety one
can get the complete theory behind them.

Whenever the Federal Rule is Inapplicable to our State practice,
a new rule would be adopted and this would be eneccted in lien of
that provision and would necessarily have to be a change to conform
to the State requirements. For Instance, under the Federal rules,
executions, attachments and garnishments, they still apply and use
the BState practice, and I assume o plan somewhat simllar would be
used here,

I do know that In the State of Arkansas they have been very
happy aboui their procedure, and it Is almost a verbatim set-up of
the Federal procedure, except on appeals, and I personally feel very
favorable to that,

Judges Armistead and Dobie of the Fourth Clreuit in Virglnia
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have worked out a new book on procedure, and I worked on that,
and we made a very careful study of state procedure, Our State
practice 13 similar to yours in that both borrowed from the old
Field Code of 1840, We adopted that as the second state in 1851. Many
of our provislons are similar to yours, but there has been an additional
growth on top of that.

- I am satisfled that in the State of Iowa we are going to have
same changes, and I believe we are going to have a very similar
procedure to that of the Federal rules.

A, I, MERRILI.:: The suggestion has been made that we con-
sider the Colorado rules. They early adopted new rules of procedure,
one of the first states to make the change. Their rules are based on
the Federal Rules, but there have been various changes. I made
Inquiry and found that the lawyers are not too happy about the Rules
there, parficulerly because they have to depend on two sels of rules,
rather than on one. They feel that If rules are adopted, they should
have followed exactly, where possible, the Pederal Rules, not only
because of requirlng two sets, but also because of the numerous in-
terpretations of the various PFederal Courts on those rules. If we
follow that suggestion, we would have a body of law back of them
to help us in our interpretations of those rules and our everyday Drac-
tice.

ROBERT AILSHIE: It appears that for about the past twenty
yvears every effort has been made in this Court to meke uniform
the laws of the various states, to make uniform the practice. Now
this committee is at work attempting towards uniformity between
State and Pederal practice, striving for uniformity between the two
systems. Always it has been called to my attention since I was ad-
mitted to practice the defects in the various laws, at least in Idaho,
end particularly noticeable In going from one Court to another.

The older members of the bar carry into the courts when they
ate Involved In litigation, a certain knowledge of the procedural system
and set-up, and they then have a decided advantage over the other
practitioners. I think this 1z & step towards e uniformity that wili
pub all barristers In just a little closer relafion and in seeing justice
Is done for their clients. I have always belleved if one lawyer is a
little better, or a little more cagy, he should be able to retain that
as part of the experience he has puilt up in practice, but at the same
time, isn’t the practice of law an effort to try and do substantial
Justice? And if that is true, I think this is & step in the right track;
& step to Umit openings for technicallties as much as possible, and limit
the advantage of the ]awyer thoroughly acqualnted with both systems.
Those of who don't have an extensive Federal practice, and that is
maost lawyers, don't have the iime to become thoroughly famillar
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with it. When we do have any Federal practice, and go into Court
on @ more or less simple suit, we are very apt to be In very much
of a daze, which would not be true with the uniformity of Pprocedure
in both courts, It seems a very definife step forward in following the
path of the American Bar in the past twenty vears in getting uni-
formity of decision and practice. ‘ :

PRES, GOFF: Is there any other discussion? I sgain wish to
remind you, If you have any suggestions, put each one on separate
sheet, one orlginal and five coples and send them to the Secretary.
‘We are adlourned.

AFTERNOON SESSION
(July 11, 1941)

VICE-PREY, THOMAS: Gentlemen, the meeting will come to
order. In the ahsence of our large and distinguished locking president,
I am taking over. He Is now up at the Trail Creek cahin entertaining
the ladies.

The next order of business is an address, Modernization and
ClarMication of Rules of Evidence—A Proposed Code of Evidence by
Dean Ladd.

Deen Ladd iz indeed quelified on this subject, He has given
extensive study to it. I belleve his brother at one time practiced in the
State of Idaho, and Dean Ladd is thus a brother under the skin.

Drean Mason Ladd will now address us.
DEAN LADD: Gentlemen and ladies of the Idaho Bar;

The subject of evidence is in the spotlieht of public attention in
the law today. For many years it has been generally recognized by
forward locking members of the bench and the bar that simplification
and claritication of the rules of evidence were needed, and that the
rules of evidence should be made more realistic to perform their
funciion In settling disputed questions of fact in court trials and
administrative hearings. There Is no subject more Important than
evidence, because it extends Into every field of the law where the
problem of solving factual disputes is involved. Yet less has been
done in the way of improvement in the law of evidence up to the
present than in almost any subject. The efforts attempted have
usually been te abolish all the Tules of evidence leaving nothing in
their place. This has ciearly been the case in administrative agencies.
Other efforts have becn In the nature of pateh work without con-
sldering the rules in their entirety or making a general study of the
subject. Until two yeers ago, when the American Law Institute started
iis work of drafting a modemn code of evidence to be complete, com-
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prehenslve, End simple in form, yet retaining principles deetned
basieally sound, nothing had been done of this sort. Extensive critical
freatises had been written and were very valuable. A statement of
the rules ms they exlsted had been done by various authors. Also,
much had been written both by courts and iext-writers, pointing out
the needs in the rield. The American Law Instifute’s model code of
evidence, with the thought that it be adopted by the legisiatures or
by rules of court, represents the first major effort to present a modern
working sysiem of evidence without the quirks, confusions, oddities,
and rigiditles which has developed over the past four centuries. For-
ward-looking lIawyers end courts were looking for it. The federal
Tules waited for such a code, There J5 widespread recognition that
edminisirative agencies need such & code, It 1s hoped that in the
coming year, before the final draft Is prepared, any remalning prob-
lems in the code will be Ironed out s0 14 will be ready for final
adoption and use.

Historical Development of the Law of Evidence

The rtules of evidence as we know them today are not ancient in
thelr orlgin, considering the whole expanse of historical development
In the law, There was no place for evidence in primitive lew, nor
was there a place for it from the tenth to the sixteenth centuries
where trinls were conducted by inguisitorial proceedings rather than
through the presentation of evidence by the adverse parties to an
independent tribunal. In this earller period the jurers were also
the witnesses, and they decided fact problems by comparing their
knowledge with each other. Thus there was no need for rules of
admissiblity or exclusion.

The rules of evidence first came into belng with the development
of the adversary system of trial arising in the sixteenth and seven-
teenth cenburles when juries became independent bodies, deciding
cases upon the evidence introduced before them rather than facts
within their own knowledge. In this process two Inovements took
place, The flrst, created the law of competency, keeping from the
Jury wiinesses regarded to be unrellable. In thls periad partles at
Interest were excluded from giving tstlmony. Wives or hushands were
eliminated. There wns alse the incompetency because of conviction
of erime or because of a lack of certain religious beliefs regarded as
easential to qualify a witness, Second, the law of exclusion developed,
in which much testimony was kept from the jury because of its
tendency to mislead them. However, these reasons given for the rules
establlahing incompetency of witnesses and exclusion of evidence really
developed in the latter part of the eighteenth and nineteenth cen-
turies, but were not present at the time the early rules were estab-
lshed. The jury system was often spoken of as the reason for the
rules of evidence by the nineteenth century witness but it is believed
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to be rather found in the transition from the inquisitional to the
adversary system of trial. As the adversary system of trial emerged,
crowding out triel by inquisition and compurgation, we first see the
rules of evidence appear, The jury was really its foster-parent created
by the judges and text-writers of the nineteenth century.

The nineteenth century championed the sdversary system anhd
pald great respect to exclusionary rutes. The rules of evidence became
most significant, Excluslon was carried to an extreme, and the prin-
clples were revered with almost rellgious sanctity, It was an age of
rullsm but not realism. There was strict construction of rules, new
exclusions were created, and old ones sustalned. Courts sought to
sustain exisiing authority by reason rather than examine the rules
critically with a view of testing the function they performed. The
rules might break but they would never bend, Seldom questioned the
prineiples of exclusion flourished during this earlier period.

Twentieth Century Attitude

The fwentieth century has taken a different view and may be
regarded as establishing an open-door policy on the admissibility of
evidence and the competency of witnesses. Many recent cases have
created exceplions to the rule of exclusion and today forward-looking
courts examine critically rules which make valuable evidence in solving
disputes insdmissibie.

The process of change has been a plece-meal job, Up to the
present there has been no complete study with a view of modernizing
and clarifying the rules of evidence as a whole, Forward-looking courts
have done so here and there as the occesion was presented. Writers
have given vaeluable analyses and criticisms of cbjectionable exclu-
slonary rules. The need of a complete study was felt so great that
the iesk of drafting a modern code of evidence for use both before
the courts and administrative bodles was recognized by the American
Lew Institute which has sponsored a model code of evidence to replace
all exlsting statutes and decisions upon the subject. It is contemplated
that the code will be adopted by rules of court under the rule~meking
power, or that i1t be adopted through direct legislative enaciment.
The code Is the result of two years of intensive study by leading
authoritles in the field under the sponsorship of the American Law
Instltute. The code is now in its final tentative dreft. This draft is
being presented bto the various bar mssociations of America, with a
view of interestlng them in the study of the subject and to obtain
suggestions from the ber on the tentative draft before its finel adoption
by the Institute. Adoption of the code of evidence is contemplated
similar to the wide movement for procedural improvement arising
under the impetus of the new Federal Rules of Civil Procedure. The
Federal Rules specifically omitted a comprehensive treatment of the
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subject in Rule 43 with the thought that this was a specialized job
which when completed could be incorporated, The medel cede of
evidence of the American Law Institute now presents a comprehensive
complete treatment of a modern code, including the best of present-
day thought. After this vear’s testing period in which criticisms and
suggestions may be considered and incorporated, it should be ready
for adoption and use.

The plan of the organization of the model code consisted in
setting up varlous sections under each of which there was a statement
of the exdsiing law or an analysis of the confusion in existing law
if that waes the case. If the existing law was deemed satisfactory, the
section simply restates it in a clarified form. If there is a change in
the existing law the reasoms for the change are set out followed
by illustrations of the operation of the new code. The code intends to
be complete in covering the entire subject, and attempis to bring
together the many advances in the subject of evidence, so as to
present them all in a compact unit, It both restates law and creates
new law where it is necessary for a realistic treatment of evidence
problems. The new code is based upon logic, psychology, and the
experience of the courts, and treats evidence on the basis of the actual
function it performs, eliminating many of the ancient exclusionary
ruies, some of which arose purely through historical aceident. The
model code carries out the view expressed by Justice Sutherland of
the Bupreme Court of the United Btates in the case of Punk v. United
States, 280 U, S. 39, In which he says, “The fundamental basis upon
which all rules of evidence must rest—if they are to rest upon reason
+—is their adapiation to the successful development of the truth. And
since experience is of all teachers the most dependable, and since
experience also is a continnous process, it follows that a rule of evi-
dence at one time thought mnecessary to the ascertainment of truth
should yield to the experience of a succeeding generation whenever
that experience has cleerly demonstrated the fallacy or unwisdom
of the old rule”

;' The model code of evidence covering the field completely obviously
cannct be treated in full at this meeting I propose rather to tell you
about it and distribute copies of it for your later study and con-
sideration, I wli, however, mention a number of its provisions to
lilustrate the approach which we have given fo the subject. In rules
% and 12 gll existing rules of evidence are repealed and all disquatifi-
cations and privileges of witnesses snd other exclusionary rules are
abolished. These rules are necessary if we are to wipe the slate clean
and start anew in opur statement of the law. In other words, while
We retaln many of the sound and recognized principles of evidence,
we have seb these up in a new statement in a simpllfied and clarified
form. Our task was greatly simplified by making a wide clearance,
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then restating the existing law retained and adding the new law
created.

In Chepter II on the quelificetion, examination and credibillty
of witnesses, every person is made qualified to be r witness unless
the Judge finds incapabillty of the witness to express himself or to
be understcod or Incapable of understanding the duty of a witness
to tell the truth. This section, of course, wipes out all disqualificetlons
mcluding the ancient rellc of the Dead Man Statute, Perhaps no
other rule has caused the laymen te call lawyers a scheming bunch
of halr-splitters more than the Dean Mnn Statute. Moreover, in its
ramifications it has bewildered even the best lawyers. A lawyer hardly
knows whether the witness he presents can testify against the estate
of a decemsed person and often the judge is even more bewlldered
as to how to make his record clear in his rulings upon this delicate
and Intricate subject. No cne claims the Dead Man Statute is logical
‘or psychologleally sound, The most that can be claimed for it is
that it hes an Intriguing, musty pest and once the lawyer has fitted
his mental wrenches o its varlous parts he Hkes t¢ use the statute
to see If he cen meke it work again. The new code eliminates it,
following the theory of the Connecticut Act where practical experience
has shown its abolition to be desirable, In studying this rule considera-
tion should be given to the new treatment of hearsay in chapter VII.
Here the hearsay declarations of the decedent made upon persenal
knowledge and testified to by ithe person who heard the decedent
gpeek are admitted in evidence te counteract any effect of permitting
the survivor to testify, South Dekota, just last year enacted a statute
accomplishing this seme result and it has been recommended by the
administration of justice committee of the American Bar Association
in their study of the subject. In the model code, however, it fits into
the whole plan of the code and thus is not set up in the same
language as In thls speclel statute. Survivors are made competent
amxl the declarations of the decedent came In under the treatment
of hearsay,

Rule 105 collects into a concise statement with 13 parts the whole
of the subject of presentetion of evidence in court. It covers order
of evidence, the number of counsel whe may examine er cross-examine
witnesses, the number of witnesses, the judge's control upon the
examination of & witness in order that the witness be not misled,
Intimidated, harassed or unduly disconcerted, thc subject of leading
questions, scope of cross-examination and other incidents of the
judge's control over presentation of evidence in trial, There are some
changes in the law principally in enlarging the scope of cross-exami-
nation in accordance with the federal doctrine but genermlly this
rule restates existing lew.

The treatment of evidence affecting credibility is one of the

B
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very Interesting parts of the code. Rule 106 permits impeachment of
party’s own witness. Some twenty-two states have partiaily dohe this
job by stetute but none have glven the comprehensive treatment found
in the code. It allows impeachment by any conduct or other matter
of substantin! provative value upon the issue of credibillty. In im-
pezching by use of prior Inconsistent statement it eliminates the
obstacle of the Gueen’s case by permitting the attorney to examine
without readlng the statement first and yet before use of impeaching
witnesses the judge may require that the witness be given opportunity
to deny or explain the statement. The code permits character tests
of honesty or veracity to test credibility and also the conviction of
& erlme Involving dishenesty or false statement. In this, genern]l mora)
character 8s a test of veracity has been excluded, The test used in
the cede is one sound psychologically and from the standpoint of
practicabllity, All the confusion on the condition of honesty or veracity
or truthfulness has been eliminated by the simple test of traits
of honesty or veraclty as p measure of credibility. This approach
has been carried Into the character of crime, the conviction of which
may be used to test credibility. Obvlously every crime does not relate
to truthfulness. Indeed, Jeremy Bentham speaks of the absurdity of
the early common law in holding a witness incompetent because he
was convicted of murder committed because another called the person
a Har. Today In most states such a conviction could be used for
impeachment elthough it tended te prove truthfulness rather then
falsity.

In respect to credibility tests, dlvision 3 of rule 10§ centeins a
stgnificant provision, nemely: That convictlon of crime cannot be
used to lmpeach an accused person who takes the witness stand and
testifies unless the accused has first introduced evidence of his good
character t¢ support his credibility, This provision L5 believed to bring
fairness o the accused In the trial of criminal cases especiglly in
view of the code’s provision that comment may be tnade upon the
accused’s fallure fo festify in rule 201.

In rules 404, 405, and 406 the subject of proof of character hes
beeh freated In accord with the best of modern thought. Opinion

‘a8 well ms reputation 1s admissible to prove character, However, specisic

instances are exeluded on the lssue of credibility but they are admitted
where the trait of a person’s character is one of the facts In issue
on Habllity or in measurernent of damages.

Thte code has a revision of the attorney-client privilege, maritel
privilege, priest and penitent privilege, retalodng the basic principies
by redrafting them to ellminate some of the accidents and ebsurdities
found in some of the cases and statutes, The privilege against self-
Ineriminetion is retained as basic and significent to our American
way of Ufe. It has, however, been limlted to testlmonial communica-
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tlons in mceordance with the history of the rule. Thus, under the
rule, an accused has no privilege to refuse to submit his body to
examination or to tefuse to do any act other then eommunblcate
his ideas. The treatment of the whole subject of self-inerimination
15 careful and complete and conslstent with the constituticnal pro-
vislons of most states.

There are so Imany interesting things in the modern code of
evidence that it is difficult to cut this discussion short. Each phase
of the subject has its interesting development and our econclusions
are based upon experience found in different states and upon logleal
and psyehological analysis. Although it would be Interesting to dis-
cuss the treatment of other rules also, I wlll conclude with a brief
comiment upon the code’s treatment of hearsay. Rule 601 (1) defines
a hearsay statement as being a statement by words or other conduct,
evidence of which is offered as intending to prove the fruth of the
matter stated, A hearsay declaration iz a hearsay staetement, but i
is ome to which, i#f he had been present, the declarant could heve
testifled in court. Rule 602 mekes hearsay evidence mnadmissible
except as stated in Rules 603 to 629, Our basic treatment of the hear-
say problem comes in Rule 603 which makes a hearsay declaration
pdmisslble 1f the judge finds that the declarant is unavailable or that
his deposition might not have been iaken withouit undue inconvenience
or expense. In other words, declarations based upon personal know-
ledge of the absent witness come in as an exception to the exclusion
of hearsay evidence. The basls of the code's inception is personal
knowledge of the declarant told by a witness who personelly heard
the statemnent when made by the declarant. Also, if o witness is present
in court and subject to cross-examination his extra judiclal state-
ments may be admitted Bs substantive evidence as well as to impeach.
This ts done on the theory that the declarant is present in court and,
in accord with Dean Wigmore's view, has really met the hearsay test.
The discussion of the rule adequately could be the complete subject
of an address. Tt Is significant, however, to note that the code has
eliminated multiple hearsay, gossip and rumers and these are regarded
as the reel objectioneble procf. The hearsay that is admitted under
the new provislon is based upon personpl knowledge of the declarant
and comes from an immediate rather then a remote source. Beileving
fully in the hearsay rule we nust recognize that a great deal of
admissible evidence comes in through excepiions, The model code
seeks to place those exceptions upon a retional rather than the present
fanciful besis of Imaginary substantial probability of trustworthiness
now relled upon to c¢reate the exceptions, In this discussion of the rules
I have sought simply to stimulate your study of the code itself and
it is my hope that you will spend a number of $houghtful evenings
which I believe will be real enjoyment in reading through and think-
ing through this great effort of the American Law Institute.
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The model code has been presented to many stetes and has gene

erally been enthusimstically received. Copies of the code have been

distributed to members of the bar of different states with the thought
that the code be studied and suggestions be given, so that the final
draft which wlll be prepared during the present yeer will represent
the best thought of the legal profession of this country. It is hoped
that this model code of evidence, sponsored by the American Law
Institute, will fill the needed place m the improvements of the law,
s0 that administrative bodies as well as courts will have a sound
body of principles of evidence to guide them in the determination of
thelr fact fssues. Evidence problems will continue to appear, however
perfect a system of substantive law may become, and in the field
of evidence the law must keep abreast of the time, In this intro-
spective era of testing the sufficiency and correctmess of law by
the tesk it performs the law of evidence needs study and improve-
ment petheps more then any other subject. It is hoped that the work
of the American Law Inetitute in the model code of evidence will
have filled this need,

VICE-PRES., THOMAS: Dean Ladd, on behali of the Idaho
Bar I wish to thank you for your very fine address. The ringing
applause is ample evidence of the pleasure of your audience.

I note that President Goff has returned. It only took him two
and a half hours to have lunch.

PRES, GOFPF: (entlemen, the ladies are all enjoying themselves,
50 you may rest at ease.

The next matter for discussion is the 1P41 Bar Approved Legis-
lation, a Committee Report with Recommendations. This is te be
glven by Jess Hawley, Jr, It is a real pleasure to have the son of
one of our lepding members taking such an active part in the work
of our orgenization.

JEBE HAWLEY, JR.; Mr. President, Members of the Bar. This
i my Iirst official eppearance before a meeting of the Bar of this
state, and it is a real pleasure for me to present the legislative report
to you.

In' the past few years I understand that legislation approved
and sponsored by our Bar has met with a great deal of {1l luck,
that the Legislature has falled to see eye to eye with us on the motters
which we have submitted for their consideration.

Probably this iack of success cen be attributed to the failure
of general support from the individual members of the Bar and from
the distriet assoclatlons, and perhaps some blame cen elso be laid
upon the shoulders of the legislative committee.
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But what hes been the case In the past does not necessarily hold
true today. The report which I shell give today is a favorable one
—and one that reflects the wholehearted efforts of our legislative
commitiee and of many individual members of our essociation.

During the 1941 session of the Idaho State Legislature a total
of tweive bills approved and sponsored by this Bar were presented
for legislative consideration, Of this proposed legislation nine bills
were enacted info law, end three were vetoed by the Governor after
passage by both Senaete and House. I doubt thai this Bar has ever
been more successful In its officlal lohbying activities.

With your consent I wil glve a short resume of the measures
sponsored by this Ber during the 1841 session.

1. DEFINING PUBLICATION REQUIREMENTS OF NOTICE.
{Chepter 32.) An aect defining publication requirements of legal notice
-~Tequires publication onee each week for the number of weeks re-
quired; ten days notice satisfied by two weekly publications; twenty
day notlce by three publications, and thirty day notice by five. This
statute clerlfied the prior legisiation which was uncertain, to say the
least,

2, 8TAYING WRITS OF EXECUTION. (Chapter 24.) This siatute
provides for the staylng of writs of execution pending the disposition
of a motion for a new trial, judgment notwithstandmg the verdict, or
motion for rellef from judgment.

The previous code provisions on this subject, which was amended,
contained no limitation upon the execution of judgment, other than
the five-year pericd of limitation.

3. BUPERSEDEAS BOND ON APPEAL. (Chapter 56) This ach

amended Section 11-204 of the Code which provided that the super-
sedees bond on appeal had to be double the amount of the judgment.
TUnder the emended statute if the supersedeas bond is executed by
& surety compeny authorized fo do business in the State of Idaho,
it need only be equal to the amount of the judgment, plus fifteen
per cent.

Certalnly as the statute now stands i should be satisiactory to
everyone—with the possible exception of the surety companies,

4. REDEFINING SEPARATE PROPERTY OF HU3BAND AND
WIFE. (Chapter 62) This was an ect redefining the separate property
of either the husband or wife, and amended sections 31-303 and 31-
306 of the Code where the deiinition of the separate property of each
had theretofore been set out.

'The present law reads as follows: “All property of either the husband
or wlfe owned by him or her before merriage, and that acquired after-
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ward by glft, bequest, devise or descent, or that which either he or
ghe shall acquire with the proceeds of his or her separate property,
by way of moneys or other property, shall remain his or her sole and
separate property.”

6. RULE-MAKING POWER IN THE SUPREME COURT (Chapter
80,) This act recognizes the power of the Supreme Court to make
rules governing procedure before all the courts of Idaho, It is probably
the mest important legisiation sponsored by our bar in e long period
of time. I needn't impress upon you the good work done by our
commttiee In securing passage of this bill, Simllar legislation has been
introduced two or three times in the past, only to be ighominiously
defeated. Discussion of this bili has already been assigned a definite
place on our program, so I mention it but briefly in pessing.

6. REI_:IOWNG CLOUD ©OF DELINQUENT TEN YEAR TAX,
(Chapter 83.) This legislation removes the cloud, lien or encumbrence
of a fax on real property delinquent ten years prior to the effective
date of the act end prohibits any action for the foreclosure of the
seme, The value of this act Is readily apparent in the exeminetion
of abstracts.

7. RECORDING OF CONVEYANCE {Chepter 119.) This act was
submitted pursuant to the suggestion of the R. F. C. It provides that
the recording of any conveyance executed by one who thereafter ac-
quires an Interest in the said property is constructive notice of the
contents thereof to subsequent purchasers and mortgagees.

8. PERMITTING SALE OF MINING INTERESTS OF DECED-
ENT. {Chapler 13¢ and 140) This statute, or both statutes amended
the previous law to provide that mining property, interests in mining
property, or shares therein, of a decedent in this state, may bhe sold
In the same manner and by the identical procedure es the sale of
other real estate of a decedent,

It is my understanding that prior to this time mining property
of a decedent was as a practical metter tied up until distribution of
the estate.

B, SBALE OF DECEDENT'S PROPERTY GENERALLY (Chapter
131} This statute governs genernliy the sale of property of a decedent’s
estate. It amends Sections 15-713, 15-715, 15-717 and on through 15-724
of our Code, One of the most important features of this act is that
It permits the sale of real property of decedent's estate under contract,
option, or title retaining wcontract. '

Now s0 much for the bar sponsored measures which found their
tortuous way to the safe harbor of enacted legislation,

I wlll next touch briefly on the three measures sponsored by this




38 IDAHO STATE BAR PROCEEDINGS

bar, which passed both Senate and House, and then.foundered on
the executive shoals and reefs.

Senate Bill 78, which added a section to the definition of com-
munity property, was designed to clarify m particularly confusing
question. This bill was to add & provision to the code definition of
communlty property, by which real property conveyed by one spouse
to the other was presumed to be the separate property of the grantee,
and provided further that only the grentor spouse need execuie the
deed of conveyance,

Governor Clark’s veto message on this bill is of interest, I quote:

“This bill will permit a direct conveyance of the wife's
interest in community property to her husband, thereby divest-
ing her of ail inferest therein. From the beginning of statehood,
Ideho has through 1its laws protected the wife's interest in
cotnmunily property. One of the most effective ways of protecting
“her is not to permit nher to convey her interest In the com-
munity property, that property which ls derived from her work
as well as her husband's, to her husband.”

Next on our lst of failures is Semate Blll 149, which provided
for the exemption from execution of one motor vehicle not exceeding
$200.00 in value belonging to a bond fide, legal resident of Idaho, end
further provided for the method by which the debtor ciaimed suech
exempilon, The purpose of this act was to clarify the uncertainties of
the existing law with respect to such exemption.

Here is Governor Clark’s veto message:

“This bill makes it practically impossible for » person whose
modest auntomobile is levied on to satisfy a judgment to obtain
his $200 exemption as allowed by the present laws, It pleces
the burden of flling two affldavits on the owner of the auto-
mobile. The effect would be to make it neecessary for the owner
of the car levied upon to obtain the services of a lawyer and
Incur considerable expense to procure an exemption which is
sllowed by law at present without such red tape.”

I think we can safely sey that someone missed the boat that time.

House Bili 225 timited actions for wrongful dispossession—it pro-
vided for the issuance of o writ of possession immediately upon filing
of the complaint in unlewful detainer actions upon the filing of a
redelivery bond. The bill passed both houses and wes vetoed by the
governor,

His message to the Secretary of State is os follows:

“House Bill No. 225 by Judiciary and Uniform Laws Com-
nittee, 1s filed with you herewith, without my approval. My
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objections to thid bili are as follows:

“This bill permits a landiord to dispossess a tenant almost
immediately upon fililng a complaint agsinst the tenant in an
gctlon in onlawiul detalner. Although the plainiiff would he
required to file a bond before ousting the tenant, the bond
would be poor comfort for the wife end children, who could
be turned out info the cold of winter, in spite of unemployment,
sickness, or even death in the family.

i “The landlord is alrendy permitted to obtaln judgment
for three times the amount of damages sustained by the land-
lord, in addifion to his rent.

“I am not entirely unmindful of the problems of the land-
lord, but he has the facilitles to know the tensnt's financial
status before he rents to him. If he makes a bad bargain, he
ehould not be permitted to oust helpless women and children
at any season of the year.”

The lest bill I should like to discuss 1s the Judge’s Retirement Bill,
House Bill 41. While this Bill was not officially a Bar sponsored
measure, undoubtedly it had the general epproval and support of the
rank and file of this Bar. In spite of the support that concentrated
behind the judiciary, it 1s clear that this last session of the Legislature
was death on retirement or pension legislation. The Judge’s Reliremenk
Bill met the same fate as the rest. Even though it passed the House,
it was laid on the table in the Senate and expired withous a vote.

From my limited observetions, I firmly believe thet it would be
attempting the impossible to get mn favorable passage of legislation of

~ this type.

Those of the Legislature with whom I discussed this measure were
apparently wllling to aceede to a general raise in the Judge's salaries,
vet they were absolutely opposed to the idea of the retirement fund.

I think I have covered sufficiently everything required by a report
of this nature. Our legislative committee is certainly to he commended
for the work they have done, and the way they have, in the main,
put these Bar sponsored bills across. Not only heve they kept a close
check on our own measures, but they have watched nll the bills intro-
diiced which affeeted the practice of law in our siate.

For instance, a blll backed by the association of Probate Judges
was introduced in the Senate. Thle bill, If passed, would have vested
in Probate Judges the power to discharge attorneys. for procrastination
in hendliing estates and guardianships,

Our -committee was instrumental in keeping this obnoxious plece
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of legislation in the dark depths of the judiciary comnmittee, where
it never was allowed to see the clear light of day.

RECOMMENDATIONS
Now as to recomnmmendations of the Committee:

First: That the Bar secure passage of the ihree bills that were
vetoed at the last session—especially Senate Bill No. 78 in regard
to conveyances hetween husband and wife,

Secondly: That members of the bar who have suggestions as
to new legislation or as to amendments of existing statutes communi-
cate their suggestions to the legislative committee,

Third: That the present program be continued, with ihe full-
hearted support and cooperation of the Bar,

CONCLUSION

In retrospect, the legislative session of 1941 was an extremely
favorable one Insofar as our Bar approved leglslation was concerned.
To the legislative committee belongs the credit for the successful com-
pletion of their work—and of course we owe much also to the fine
cooperation received from the members of our Bar who sat in the
last Legislature.

PRES. GOFF: It seems good to hear another Jess Hawley address
the Bar, Are there any comments? The Commission will not appoint
the legisiative committee untll the legislative year. So some work
may be commenced at this meeting. I am going to appoint a special
Commitiee for legislation at this meeting to make thelr repori bo-
morrow. C. R. Baum, Pocatello, Chalrman; Eugene Andersen, Boise,
Ray Durham of Lewlston, and Joe Hedrick of Hailey are appointed.

Another younger memnber of the Bar ls golng to give us a com-
mittee report on Proposed Legisiation eliminating appellate procedire
technicalitles. I am pleased to present s member of the legislature
this year, Mr. Hamer Budge.

HAMER BUDGE: All of you have undoubtedly read the ad-
dress of Mr. 0. W. Worthwine at least years’ annual meeting, and
which is printed beglnning at page 138 of the 1940 Proceedings. There-
in are outlined some of the pitfalls waiting for the unwary or the
Inexperienced practitioner in endeavoring to have his case heard on
its merits In the Bupreme Court. Thal & case should be heard on its
merits and not be disposed of on some techmical procedural point
arising out of an inadequate or ambignous statute, or the Interpretation
of i or of rules of Court, is too plain fo require argument,

The disposal of ceses in that way is not only bad for. the lawyer
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and for his cllent, but for the Court itself and the public regard for
dispensation of justice through the Court system, Whenever procedure
becomes of more importance than the merlts, or becomes so technical
that more time Imust be given to it than to the rights of the parties,

. there Is deflnltely something wrong with the procedure.

-~ Buch disposition of eauses is at least one of the causes of com-
plaint, hot only from lawyers, but from the public which suppoerts
the Courts and whose rights are involyed, and one of the causes for
the creatlon of lay agencles, who are given power to, and do, make
thelr own ‘riles, many of which are strange and disconcerting to the
judge and the lawyer, but do seem to effectuate disposition of matters
on the facts. Ask yourself how many cases before the Industrial Acei-
dent Boerd or the Public Utllities Commission, or other Boards go
off on procedural points end you may awake to what is in part causing
the ereatlon of Boards, the decline of litigation, the disrespect for
courts and lawyers, the loss of Income to members of the Bar.

Yet neither the Courts by change of rules, or recommending
changes of statutes, nor the Bar by formulating proper or corrective
statutes, or exerting pressure for correction, seem to do anything about
it. One would naturally assume that errors which the Court itself finds
in the pursult of its buslness “of adjudging disputes and errors which
the lawyers see in the conduct of thelr every day business, and which
affect the survival or non-survival of both of them would demand

- attention if only for self preservation, leaving out of consideration the

matter of simple justice, Yet like Rip Van Winkle we, Bench and Bar,
yawn and stretch—and go back to sleep, while the world, and new
Boards, and clients and liigants go on by.

Without further comment thls Committee offers the following pro-
posed statutes, hoping grandpappy will get cut his specs, turn on
the 200-watt light, and read; and after correction may secure enact-
ment, together with the adoption by the Court of rules or interpreta-
tions designed to alleviate the sitbations pointed out in Mr. Worth-
wine's address of last year.

AN ACT AMENDING SECTION 18-2706, 1. C. A., TC PROVIDE FOR
THE S8ERVICE OF NOTICE OF APPEAL IN A CRIMINAL CASE
TPON THE ATTORNEY GENERAL BY REGISTERED MAIL.

Be It enacted by the Legislature of the Btaie of Idaho:
-SECTION 1. That Section 19-2708 be amended to read as follows:

“19-2706. NOTICE OF APPEAL. An appeal is taken by filing with
the clerk of thé court in which judement or order appealed from is
entered or filed, a notice statipg the appeal from the same, and serving
B copy ‘thereot upon the aitorney of adverse party. Provided, that on
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an appeal by defendant copies of the notice of eppeal shall be served
upon fhe attorney general and the prosecuting attorney*; provided,
however, that service of notice of appeal upon the atiorney gemeral
may be had by sending the same to the said attorney general at his
office in Boise by United States registered mail, return receipt re-
quested, and that proof of said service may be had by an affidavit
by the defendant, or his atiorney, or stenographer, agent, or clerk of
the defendant’s attorney, whioh ever actually registered the same”

Bee: State v. Paris, 58 Idaho 315.

AN ACT AMENDING SECTION 7-1107, I, C. A, TO PROVIDE FOR
THE PLEADINGS NECESSARY TO BE CONTAINED IN A
JUDGMENT ROLL CN AFPPEAL,

Be It Enacted by the Legislature of the Siate of Idaho:
SECTION 1. That Sectlon 7-1107 be amended to read as follows:

“7-1107. JUDGMENT ROLL—CONTENTS —Immediately after en-
tering the judgment the cierk must attach together and file the follow-
ing papers, which constitute the judgment roll:

1. In case the complalnt be not answered by eny defendant, the
summons, with the affidavit or proof of service, and the complaint,
with a memorandum indorsed thereon that the default of the de-~
fendent in not snswering was entered, and a copy of the judgment;
and in case where the service was made by publication, the affidavit
for publication of summons, the order directing the publication of
summons and proof or affidavit of publlcation of summons must elso
be included.

2. In all other cases, the pleadings on which the cause went to
trial and such other pleadings as might be necessary to a comblete
determination of the appeal, & copy of the verdict of the jury or find-
ings of the court, or referee, & copy of any order made on demurrer,
or relating to a chenge of the partles, and a copy of the judgment.
If there are two or more defendents in the action, and any one of
them has allowed judgment to pass against him by default, the sum-
mons, with proof of its service upon such defendanb, must also be
added to the other papers mentioned in this subdivision; and !f the
service on such defaulting detendant be by publication, then the affi-
davit for publieation, the order directing the publication of summons
and the proof or affidavit of publication in such cases must be also
Inciuded, ’

3. In case of service of the summons by publication and the
Juris@iction of the court depends upon a seizure of the property under
writ of attachment, a copy of the affidavit for attachment, undertak-
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Ing on mttachment or certificate of the clerk of the deposit of a cash
bend, and writ of attachment end return thereon.”

AN ACT AMENDING CHAPTER 2, TITLE II, IDAHO CODE ANNO-
TATED, RELATING TO APPEALS TO THE SUFREME COURT
FROM DISRTICT COURTS BY ADDING THERETC A NEW

N . BECTION TO THE DESIGNATED SECTION 11-221A PROVID-
ING THAT THE FAILURE O FAN APPELLANT TO TAKE ANY
STEPS REQUIRED BY LAW TO SECURE REVIEW OF A
JUDGMENT APPEALED FROM OR OPPEALABLE ORDER
AFTER FILING AND APPROVAL OF THE UNDERTAKING
ON APPEAL SHALL NOT AFFECT THE VALIDITY OF THE
APPRAT, BUT SHALL ONLY BE GROUND FOR SUCH ACTION
AS THE SUPREME COURT MAL DEEM APPROPRIATE.

Be It Enacted by the Legislature of the State of Idahao:

B SECTION 1. That Chapter 2, Title II, Idaho Code Annotated, be
smended by adding thereto a new sectlon to be designated Section
11-2214& repding as follows:

“11-2214. APPEALS—VALIDITY OF.—Failure of the appellant
to take any of the further steps required by law to secure a review
of the judgment appealed from or appealable order after fillng and
approval of the undertaking required hy the provisions of Section
11-203, Ideho Code Annotated, shall not affect the wvalidity of the
appenl, but shall be ground only for such action as the Supreme Court
may deem appropriste, which may include either dismissal of the ap-
peel or disciplinary aciion against the offending attorney or both,

AN ACT AMENDING 7-604, IDAHO CODE ANNOTATED, RELATING
TO PROCEDURE IN MOVING FOR A NEW TRIAL, BY DE-
1LETING THE PROVISION FOR NOTICE OF INTENTION
AND PROVIDING FOR THE MOTION FOR A NEW TRIAL
TO REPLACE THE SAME, AND AMENDING SECTION 7-605,
IDAHO CODE ANNOTATED, RELATING TO HEARING OF
MOTION, BY DELETING REFERENCE THEREIN TO THE
_NOTICE OF INTENTION AND GCONFORMING SAID SECTION
. TO SECTION 7-604, IDAHO CODE ANNOTATED, AS HEREEY
AMENDED.

Be It -Enacted by the Legislature of the Staie of Idaho:
SECTICON 1. Bectlon 7-604, Idaho Code Annotated, be and the

-game 1s hereby amended to reed as follows:

e geg, o owo* MOTICN FOR NEW TRIAL.---The party intending
to move for s new trial must, within ten days after the verdlet of
the fury, If the action were tried by a jury, or after notice of the
deelsion of the court or referee, if the sction were tried without a
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Jury, file with the clerk and serve upon the adverse party an % * *
Motion for new trial deslgnating the grounds upon which the motion
* * * is made, and whether the same * * * I3 made upon affidavits, or
the records and flles in the action, or the minutes of the court.

1. If the motlon is * * * made upon affidavits, the moving party
must, within ten days after serving the * * * same, or such further
time as the court in which the gction is pending, or a jhdge thereof,
may allew, file such affidavits with the clerk end serve a copy upon
the adverse party, who shall have ten days to flle counter affidavits,
& copy of which must be served upon the moving party,

2, When the motion is * * * made upon minites of the court,
and the ground of the motion is the insufficiency of evidence to jus-
tify the verdict or other decision, the * * * motion must specify the
particulars in which the evidence is alleged to be insufficient; end,
if the ground of the motion be errors in law occurring gt the tral, and
excepted to by the moving party or deemed excepted to, the * = =
motion must specify the parttcular errors upon which the party will
rely. If the * * * motion does not contain the speeifications herein
desienated the moving party may a$ any time within twenty days after
filing such * * * motion, or within such further time as the court
may allow, file 8 * * * motion containing such specifications and serve
8 copy of the same upon the adverse party, and unless he do so
the motlon must be dented.”

SECTION 2. Section 7-605, Idaho Code Annotated, be end the
same is hereby amended to read as follows:

“T-605. HEARING OF MOTION—The application for a new trial
shall be heard at the eariiest practicable period after the * * = motion
1s filed and served, If the motion Is to be heard upon the minutes
of the court, and in other cases, after the affldavitz are filed, and
may be brought to a hearing upon motion of either party. Any motion
not brought to a hearing within sixty days after the fillng of the
* * * motion for & new tria! shall be deemed waived, unless the court,
for good cause shown, extends the {ime therefor, On such hearing ref-
erence may be had in all cases to the Pleadings and orders of the
court on file, and when the motion is made on the minutes, reference
may be had to any depositions, documentary evidence and phono-
graphic report of the testimony on file.”

AN ACT AMENDING SECTION.11-202 OF THE IDAHO CODE ANNO-

TATED RELATING TCO THE FILING AND SERVING OF NO-
TICE OF APPEAL AND FILING UNDERTAKING ON APPEAL.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 11-203 of the Idaho Code Annotated be,
and the same hereby is, amended to read as Iollows;
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“Bee, 11-203. MODE OF TAKING APPEAL—AD appeal is taken by
Hling with the clerk of the court in which the Judgment or order
. -d]ﬁpealed from is entered a notice stating the appeal from the same,
or::some specific. part thereof, and serving a similar notice on * each
adverse party. who has entered an appearance in the action or pro-
‘eeedlilg; of his attorney, * * * The appeal is inetfectus] for any pur-
pnse 'r.l.l:l.les.s * * * prior to or at the time of filing * the notice of appeal
of ‘withiin five (5) days thereafter, an undertaking be filed, or a deposit
of iiciiey be made with the clerk, as hereinafter provided, by the
adverde party in writing.”

< PRES, GOFF: We are indeed Indebted for the fine suggestions

med I appoint at this time & specfal committee to consider those

T mendations and report back to this assembly, Robert Elder,
) 'Paine and A, L. Merrill, :

©We 'mow come to the discussion, “We Suggest and Recommend
to' the'Idsho State Bar.” Thils is the time for any local Bar to make
suggéaﬂons. I will call on representatives from each association. If
you’ have ‘mo recommendations, just so state.

The pregident of the Shoshone County Bar Associatlon is here,
do you have anything to sey at this time, Mr. Hull}

"HAROLID} J. HULL: No, not at this time.

7 PRES. GOFF: The Clearwater Bar Association,
A MEMBER: No, sir,

PRES, GOFF: The Third District Bar Association? . . . We are
getting along besutifully, gentlemen, How about the Fifth District Bar
Aszsocdatlon? :

ROY BLACK: The suggestion that I have was brought up at
& number of assoclation meetings. The question is whether or not
something “might be done to creater a greater interest in the local
bar, assoclations, to create a closer relationshlp between them and
h State Bar, and s resolution was passed that the President or Viee-
ent of esch local bar assoclation meet periodically with the
te. Bar Commission, or at the annual meeting and their expenses
pgidb’l,lﬁ of the State Bar fund. A little more incentive among the
-gas0ciations will arpuse interest in the State Bar work, and
Tefineate back down to the local Bars. When they meet with
s thesState Bar Assoclation the questions brought up there will be
" i uglit hack and discussed in the local Bar meetings. I believe
“there 1s merit to it.

-t PRES, GOPF: This matter will be discussed at our business
.- ‘mesting lomorrow. How about the Seventh District Bar Association?
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(No response) The Eighth Distriet Bar Assoclation? (No response.)
The Ninth District Bar Association?

0. A, JOHANNESEN: Mr. Chairman, a number have asked ine
to call the attention of the Bar again to some of these old {roubles,
that we have been bothered with, particularly the growing tendency
on the part of realtors, and now many of the Federal Bureaus and
Adminjstrations, In drawlng lesses and contracts, practicing law un-
lawfully. We were wondering if there was not some way by which the
Bar, as such, could deal with these problems. It is rather embarrassing
for a locel attorney to file a complaint or find fault with the actions
of such organtzations, end it 15 also embarrassing to find fault with
some of these Federal Associations, The thought they want me to
express and Dlace before this group is that the Bar, as such, might
render some aid in the individual commimities with the local BS50-
ciatlons in the settling of these matters.

Another matter meny of our members feel should have the at-
tentlon of our State Bar, as such, is that of minimum fees and
see If there isn't some way in which the older memers of the Bar
in our State could line up the younger members, advising and co-
operating with them in that respect. There has been a considerable
tendency on the part of the older members to feel themselves prowing
& little old and beyond such efforts, We have had quite a little
difficulty in the Winth District Associotion In bringing out some of the
older and more successful practitioners. We would like to have them
out to the meetings. The thought is, perhaps the State Bar could
devise some ways, means or scheme by which s more cooperative
effort could be brought about.

PRES. GOFF: The next s the Eleventh District Bar. Is there
any report from that organization? (no response.)

We will complete our program with s discussion on the Soldiers
and Sailors” Rellef Act by Mr. Frank Stephan of Twin Falls,

FRANK STEPHAN: Mr. Chairman, snd geatlemen of the Bar.

The Soldiers’ and BSailors’ Relief Act became effective on October
17, 1040. It was designed to protect persons m active military service
apalnst Joss or injury or prejudice to their civii rights, and in appro-
priate cases, to effect relief in the matter of the enforcement of ecivil
liabilittes in Judicial proceedings conducted against them in their
absence. The Act is slrictly remedial in character and effect. It is fer
reaching in its effeet upon our practice, pleadings, and proceedings,
bath state and federal, as well as upon the substantive rights of many
of our citizens. While the Act was intended to prevent injury to the
clvll rights of those persons engaged actively in military service so
a8 0 enable them to devote their entire energy to the protection of
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the nation, it most certainly was not the intention of the Congress
that the Aet should be employed so as to unduly prejudice the rights
of persons not In the service, or that it should be employed as a
defensive Instrumentality to dodge or avoid just obligations. It s not
to be regarded as a defense to the merits of any action. Tt was
not iIntended as a complete shield against liebility arising out of
contract or tort simply because one has been accepted for militery
service. It was the Intention of the Act to free those in military
service from annoyance from litigation while in the service and to

- effeet that purpose stays or extensions of time are accorded to them,

but they are not glven immunity from Uability or responsivility,

The act 18 not & new kind of Act in this country. As early as 1802,
the Congress had granted relief to those persons in active military
service and agaln during the period of the Mexican War, the Clvil
War, and the last World War, Federal laws were passed and approved
by the President extending protection to persons in military service.
As & matter of fect, the 1940 Act ts almost identical with the Act
of 1818 and, although only few ceses arising under the 1940 Act have
found thelr way to the trial courts, the decisions handed down by
the Courts of last resort construlng the provislons of the 1918 Act
will continue to be most helpful in construing the present law.

The constitutionality of all of the Relief Acts has been upheld.
The valldity of the 1P18 Act was attacked on two grounds: First, on
‘the theory that the Act Impaired the obligation of contract; and

gecond, that the Act was not warranted as a legitimate exercise of

the Federn]l War Power. The further objection may be raized con-
cerning the 1840 Act that aithough Congress may validly enact such
leglsletlon as a prober exercise of its war power, the exercise of this
pbw'er at a time when this country is not at war connot be justified.
But it seems to me that the latter objection lacks meritorlous support
fgr the rezson that our country canno} and must not wait, os un-
1 tely some of the European countries have done, until we are
d In war to prepare for war, and for the further resson that
dldlers and sailors can be as seriously embarrassed and distressed
the active service before actual Involvement in war as during
of armed confict. Article 1, Sectlon 8 of the Constitution
nited States provides that the Congress shall have power
| collect taxes, duties, lmposts, and excises to pay the debts
provide for the common defense, obviously is not lmited to pro-
0] army and navy after war has begun. In upholding the prior
f ts, our Courts generally adopted the view that legislation of
éhs_l.:;a_cter Was & proper exercise of the war powers of the Federal
emmnt"a.nd was 8 “necessary and proper” adjunct to the exercise
g power to maintain an army and navy, In the case of Pierrard
ch, 181 Pac. 326, it 1s sald:
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"It Js clear that under the war-making power the National
Legislature has the authority to provide for the protection of
its soldiers, to relieve them from anxlety and annoyance respecting
litigation at home, and to make a general rule applicable alike
to ]l those enpgaged in its service”

The Act is to remain In force and effect until May 15, 1845; pro-
Vided, that should the United States be then engaged in a war, the
Act shall continue In force until such war is terminated by a Treaty
of Peace proclalmed by the President, and for sl months thereafter.

Under the provisions of the Act, protection or rellef is extended
to all members of the Army of the United States, the United States
Navy, the Marine Corps, the Coast Guard, and ali officers of the
Public Health Service detailed by proper authorlty for duty with the
army or the navy. However, mere membership in any of the above
described units is not sufficlent, The relief Intended is accaorded only
to these in “active” service. Reserves and persons on the retired list
are not included unttl they are actually ordered into service.

The term “Period of military service” means the period of active
service. It may be sald that on the whole the effectiveness of the
Act as fo any Individual and his dependents ceases with the termina-
tion of his “perlod of military service,” either by discharge from active
service or his death in the service, but in no case is relief extended
beyond the termination of the Act. Apparently the rights accorded to
one in the military service do not survive to his estate,

The relief provided for in the Act was intended primarily for the
persons In sctive service, but relief is incidentally afforded to other
eprsons, individuaels, partnerships, and corporations secondarily liahle
on obligations contracted by persons in the service.

The term “Court” as used in the Act includes any Court of com-
petent Jurisdiction in the United Htales, its territories, the District
of Columbia, and of any state, whether or not a Court of Record. It
does not Include mere administrative bodles or tribunals.

While the Act will Include proceedings coming within its terms
which were pendmg at the thme of entrance into military service, it
will not include proceedings fully completed prior to the enactment of
the Act or prior to one's induction into active service.

In the matter of construing the terms and provisions of previous
laws of thls type, the policy of our Courts has been that those Iaws,
belng remediel and procedural in cheracter, were entitled to s lberal
construction to the end that their purposes might be achieved and,
mccordingly, they have stated that the legislative intent evidenced
in the Acts was not to be defeated by narrow technical construction
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‘la.nsua.ge used and that rather, any deubt as to the comstruc- .
appllcation of the Acts should be resolved in favor of the
n. of the benefits thereof to persons in military service.

I did not mean to imply by what I have previously said that
© all-pérfotis In mctive military service are emtitled to the henefits of
’ tha Aet.for it 1s.apparent from even a cursory consideration of its pro-
-_visions t.hat. one's actlve milltary service must be of such a character
&8 materially. to, affect one’s abllity to meet the obligation or perform

the benefite which the Act affords may not be invoked

. f r!ght. Except for that part of the Act relating to tolling
pgerlod.s of- limitation, the granting of relief under the Act is left to

@.disereflon of the trial Court, and in the absence of a showing of

nbuse ‘of -discretion, the decision of the Couri will not be dis-
-itm-bed.

DEFAULT JUDGMENTS

The provislons respecting default judgments are necessarily ap-
plcable in el types of civil proceedings. They seek to circumscribe
and- regulate the matter of taking and entering such Judgments,
to- Eu.spend In some instances the right to take default, end to set
up ‘Hberal provisions respecting the vacation and relief against such
defau]t Judgments ss may be obtalned.

..+ Bectlon. 200 provides that if in any proceeding in any Court a
dei'enﬂant 18 in default for want of an appearance, the plaintiff
mu.st before the entry of fina! Judgment file in the Court an Affidavit
aett.ing forth facts showing that the defendant is or is not in military
service, as the case may be, or that after inguiry plaintiff is not able
: etermine whether defendant is in the service, If it appears from
th ‘Affidavit that the defendant is not in military service, default may
ke entered and Judgment taken. On the other hand, If it appears from
vit that the defendant Is in military service, or if it appears
the Atflant 1s uninformed on the subject, then default Judgment
k entered exoept pursuant to the express order of the Court,
ie-defendant i in military service no such order shall be made
mtilzatter-the Court shall have appointed an attorney fo represent
efendant.and protect his Interests, Under the provisions of said
o, - if: the. defendant - ‘agalnst whom a default Judgment is sought
_ervloe or his status {s unknown the Court may, in addition
ondition of granting Judgment, require plaintiff to post
‘to:save the defendant harmless in the event the Judgment
subiséquently set- asidt.

equity Proceedings involving “unknown” parties it may be
;to. what procedure )s proper, but it would seem that in-
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asmuch as those against whom the default Judgment ls sought are
unknown, an affidavit as to military service would be =& useless for-
mality and therefore, unnecessary and that if the Court sees fit under
the circumstances involved in the case to make an Order directing
the entry of Judgment, that is all that need be dome,

Should the Affidavit specified in said Section not be filed and
the Court nevertheless makes and enters lts Judzment, the Judgment
Is not vold for lack of jurisdiction, If a defmult Judgment has been
taken against one actually in military service he must in seeking relief
from such Judgment make a showing that he wes in fact in the
service at the time Judgment was entered and that he was hindered
in his defense because of such service and in addition thereto he must
show that he has a meritorious defense.

When an attorney is appointed by the Court under the provisions
of this Act to represent s defendant and proteet his Interests the
attormey’s rights and powers are limited fc sbout the same extent
as when acting for a Guardian Ad Litem, for it Is specifically provided
in the Act that he shall have ne power to waive any right of the
person for whom he is appointed or to bind him by is acts, and
accordingly, application to vacate default Judgments may be made
even though prior to the entry of the Judgment an attorney was
appointed to represent the absent party, but it is specifically provided
in the Act that wvacating, setting aside or reversing any Judgment
because of noh-compliance with the provisions of the Act shall not
impalr any right or title acquired by any bona fide purchaser for
value under such Judgment.

The Courts are empowered to grant stays in any action or pro-
ceedlng at any stage thereof, unless in the opinion of the Couri
the ability of the plaintiff to prosecute the action or the defendant to
conduet his defense is not materially affected by reason of his milltary
service and when a stay is granted no fine or penalty shall mccrue
by reason of failure to comply with the ferms of a contract invoived
in the action, during the period of such stay. In addition thereto,
a Court may grant relief against the enforcernent of such fine or
penalty if it shall appear that the person who would suffer by such
fine or penalty was in the military service when the penalty was in-
curred, and that by reason of such service the ability of such
person to pey or perform was thereby materially impaired.

The Courts may set aside or vecate any attachment or garnishment
of property, money or debts In the hands of ancther, whether before
or after judgment, and the order staying the execution of a judgment
or vacating an attachment or garnishment may be made for the
period of milltery service and three months thereafter or any pari
of such period but the flat order without conditions need not be
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-made. - 'I'he -Act speciﬁca.]]y provides that terms and conditions may
be hnposed such as payment in installments.

Th'e‘!_wt. provides for the folling of the statutes of limitations.
thon 305 15 as follows:

“The perlod of militery service shall not be included in
computing any period now or hereafter to be limited by any

\w for the bringing of any actlon by or against any person
iq ‘milits,ry service or by or against his heirs, executors, admin-

} ect.ion says nothing about the tolling of periods of time
_i d ~within eontracts for the commencement of suits, but in
friiing: & :similer provision in the Act of 1918 Courts have held
uded the iimitation fixed by contract,

. ]'.n deal.lng with the provisions of Section 205 it is well to remember
_ that: they affeet only the “bringing of the action,” and have no bearw
. ing. whatsoever on the periods of time prescribed in the statuies for
.doftg things. incidenta] to its prosecution or defense, such as motions
for. new trials, motions for judgment not withstanding the verdict,
or appeal and the like. Said section affects the commencement of

the. actlon, but does not affect the steps supplementary or anciallary
to. it.

The Act prevents, except upon leave of Court, any eviction or

_dur_l.ug the period of military service in respect of any premises
hich the agreed rent does not exceed $80.00 per month, occupied

for dwe.lling purposes by the wife, children or other depend-
oi’ - person In military service. But there again the Court may
58 s digeretion in granting leave and the Secretnry of ‘War,

_eta.ry of the Navy and the Secretary of the Treasury with
t to the coast guard are empowered to order reasonable allot-
_e pay of n person in military service to discharge the rent
welling: for his family.

dee, lessee or ballee, prior o entry into militery service
the effectlve date of the Act, has pald an installmnt of,
_the purchase price, of either real or personal property
after enters military service, the contract of purchase mey
ded or the. property sold or repossessed for non-payment
ent falling due during the pericd of military service,
2y of Oourt Actlon. As heretofore indicated the section is
il;s application to contracts entered into prior to October
t.he effective date of the Act, and has no epplication to such
made. thereafter, And It is specifically provided in the Act
Court shall stay a proceeding to resume Possession of a motor
tractor or the accessories of elther, where encumbered by a




52 IDAHOQ STATE BAR PROCEEDINGS

purchase money MOrtgage, conditional sales contract, lease or bailment
with a view of purchase unless the Court shall find that at least
fifty per cent of the purchase price has been paid.

The Act likewise provides for appropriate protection against fore-
closure of mortgages and trust deeds, and against default in the pay-
ment of premiums on policies of life jnsurance and for protection
against the ordinary consequences resulting from delinquencies of
taxes assessed agalnst real estate and for deferment of payment of
both state and federal income taxes.

When any general or special taxes or nssessments against land
used for dwelling, agricultural or business purposes by one in the mili-
tary service or his dependents, fall due end remain unpaid, such per-
son or someone In his behalf may file with the collector of such taxes
an affidavit setting up the levy of the tax, that it was unpaid, thab
the property ageinst which the tax s levied falls within the classes
outlined in the Act, and that the military service of the person re-
sponsible for the payment of the tax has impaired his ability to pay.
when such an affidavit is filed, the land against which the tax is
levied may not be sold to satisfy the tax except upon order of court.

Unpald delinquent taxes are made suhject to a flat inferest charge
of 6% per annum hut are not to be subject to any penalty charge
whatsoever.

No right or license in puklic lands is permiltted to be forfeited
because of mbsence from the land or failure to work upon the land
when the person holding the same is in military service. Military
service 1s to be counted as residence and cultivation requlred for pre-
servation of homestead rights, except that no patent will issue where
less than one year has been spent on the land. However, if anyone
having an allowed homestead entry is Killed or incapaciiated as a
result of his service, he or his representatives may secure o patent
to the land without further residence or cultivetion. Desert land
entries may be held without the making of required improvements
by one in the service, and millbary service is equivalent to the required
tabor under mining claims, provided proper notices of the service,
ete, are filed in local land offices. Residence requirements for irriga-
tion water rights may be walved for one in military serlvce, and where
homestead entries were allowed before this Act, farm labor anywhere
will be counted as constructive residence durlng any actual war in
which the United States becomes involved. Minor in the service are
accorded mll the priviieges for obtaining rights in land and leases
upon public lands afforded to those over 21, and the benefits of the
Act extend to those United States citizens who fight in the Iforces
of any allies of the United States during a war.
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i te penalties are prescribed for violation of the Act.

_'_:necessity Is broad In its scope. Over a lon eriod
%n:_lgr_:-lca.n people have felt impelled to take a.ffginl:mtif'e

¢ the rights of those who have either volunieered or
into f..he service of the army or navy to protect our
‘operation and effect 1t may seem a bit harsh and that

mmy conviction that after all is snid and done, the
t; are wise, and only reasonably beneficient to those
'i:ary serylee and that the Act will have the whole-
the bar of this Country. (Applause.)

MR. BAUM: You referred to the fact that betore a default judg-
might be rendered an affidavit must be filed, In such case
oit -do not know whether the party is in the service, how fa.r'
‘--]_:m.v'e‘ ,_to___go to determine that fact? Should he get his infor-
the  Secretary of Navy or Secretary of War or is an
,_ on-:l.n.'l’o:fma.tion and bellef sufficient, or should one inguire
Pro] military authority?

BTEPHAN: It s my opinion he would have to make inquiry
- Bﬁ_imabled to say whether a person was not in the military
Ice :_fp?f:the reason the Secretary of Navy and the other officials,
'a Tecord and furnish thet information whenever necessary.

BAUM Is there any similarity between the Soid
=, jers’ and
Civil Relief Act of 1918 and 19407 o

TEFHAN: It is almost identical. There have been a few
t in the whele it 13 almost identical.

UM: Assuming a sale of certain property has been had
osure:in satisfaction of a mortgage, and thereafter during
X _edemptinn the mortgagor is drafted or enlists, is the
Tedemption extended?

'HAN: There lso't anything in the act specifically ex-
period of redemption.

M:  Does the Scldiers’ and Saflors’ Civil Relief Act affect
;oreclqsure by affidavit and sale?

:BTEP‘HAN: I dow’t know about that, If I had a
l}!.ud In my office I wouldn't attempt to foreclose
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it by affidavit and sale. I refer now to the provisions I called to your
attention here. T would resort to the Courts, if I determined that the
foreclosure should be commenced, because I am inclined to believe one
of the provisions of this act might cover it, and that is regarding the
taking of possession of Dersonal property. But that doesn’t speclfically
cover the case where personal property is foreclosed by affidavit and
sale,

MR. BAUM: Assuming the induction of the principal into the
military or naval services, would that exonerate the ball in a criminal
action, assuming first voluntary enlistment?

MR. STEPHAN: There s a division of authority on that. Bome
courts determined in the first instance there is no exoneration, Some
of the more recent decisions have gone the other way.

MR. BAUM: Suppose the defendent is drafted?

MR. STEPHAN: I would say, in that cese, that there is every
reason for exoneration of the bail. ’

MR. BAUM: Assuming a member of the United States Army
has & claim against an individual, and the individual dies, and he
presents a claim against the estate, and the claim is refused, and
the statute reguires the suit must be brought within ninety days.
Does the act provide for an extension of time there?

MR. STEPHAN: Yes, I think it would.

MR. BAUM: Assuming a tenant has a business lease, or a
lease on business property, and he is drafted, and his business was
closed and he was required to abandon the building. Is the tenant
relieved of paying rent, or is he relieved from paying the difference
of the remt he would have paid and the amount the landiord does
receive?

MR. STEPHAN: There are & number of cases which say that he is
still bound, but some of the cases have gone as fer as to say one
in this position should be relleved.

MR. BAUM: Principially the New York Courts, is that not frue?
MR. STEPHAN: That is correct.

MR. BAUM: Where a person Is in the military service, buf claims
no interest in the premises being foreclosed, but is merely security on
the mortgage note, can the mortgage proceedings proceed?

MR. STEPHAN:
made party defendant?

MR. BAUM:
be foreclosed?

Judge, do you mean by that, the guarantor is

1f not made a party defendant, can the mortgage
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"de_!ﬂciency judgment, Could they maintain that
of ‘the fact he was not present to protect himself
" foreclosuse sale?

Assuming this party was not made a party to the
1] qun_gs, after deficiency had been obtained, could such

gh “aga_.inst the party after he had returned from the

¢ I am inclned to think the action could be
) 5t-hifn .and prosecuted. If anything happened in the
~a111t~ that was unusual, and he would have had, had he
i service, s defense that he could have prepared and
iee’ the amount of deficienc,y, he should be entitled to

JATM: To obtain a stay of proceedings to foreclose a mort-
- Person 15 in the milltary service, 1s it actually limited

It is not. If he has any interest.

! +Are the provisions of the Soldiers' and Sailors' Civil
b brand -enough to cover a contract entered into in January,
s fhe- party was drafied in February, 194197 That is, what

I:‘ The act provides for stay, of course, where the
de prior to October 16, 1940,

Poes that apply to rent contracts?

No. 'Where one Is in the service and goes out
for hig family, he knows what he ig doing. He knows
the act when he does that.

Ubd: . Assuming, Mr. Stephan, a lad from the State of
the :Un.jted Btates Army, and is stationed af Boise,
eservation or base, becomes involved in an auto-
thereafter and before suit is brought against him,
ed.. Can service be made on him by service on
tate under the provisions of that act passed in 19337

© I see no reason why that could not be done.
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MR. BATUM: There is a recent case on that, 151 SW (2nd) 609;
it is now just in the advance sheets.

One more question. “A" is a married man. His family consists
of himself and his wife, He is a member of the Idzho National Guard.
He purchases for his wife certain furs, signing a conditional sale note.
He is inducted into service. All the time of his marriage, his wife is
working, and gquite recently, then the holder of the note went to his
wife and demanded the furs, and then when he didr't get them
he brought a suit in Court and alleged an action on open account and
attempted to attach the wages of the wife. “A” is in the army. What
rellef has the wife of this soldier?

MR. STEPHAN: In the first place the contract was nol the
contract of the wife, but of the husband. The payments were to
be made by the husband, and he should proceed against the con-
tracting party, not the wife,

MR. BAUM: Mr. 8tephan, have yo'u had occesion to read any
report or book being prepared on the Soldiers’ and Sailors' Civil Relief
Act of 18407

MR. STEPHAN: In response to thet, I was advised recently,
after working on this subject, that Mr. Walter Anderson of your
clty, was engeged in a treatlse on this act. X wrote Mr. Anderson and
Mr, Anderson wrote back that his work was practically finished and
it was in the bands of the publishers, and that they galleys woutd
be out, perhaps, before the day of fhis convention, and I got five or
six palleys from Walter Anderson yesterday in the mail! on the first
part of thizs work, and by the way I want to say that the part I
examined is a very fine treatige, and undoubtedly it is poing to be a
work of great interest and value to us all, Do you happen to know
the publisher of that? ’

MR. BAUM: Couriright Publishers of Denver, I believe,

Mr, Anderson advised me it would be complete in about two
weeks, But I might say there is a very fine discussion and annotation
in 130 A. L. R. Tdl.

PRES. GOFPF: We will stand adjourned until tomorrow morning
at 9:30 A. M,

SATURDAY, JUNE 12, 1941
(Morning Session)
PRES. GOFF: Mr. Marcus J. Ware, of Lewiston was to give a

report on the matter of the economic status of the bar, and this was
to be a committee report. He wasn't able to be here, but he did send
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down the report of the commiitee, I see that Mr., Sheneberger, a
member of that committes is here, and he will submit the report of
that committee.

F. . SHENBERGER: Mr. President and Members of the Bar:

At the 130 meeting of the State Bar Association a committee was
appointed to make a survey of the economic status of the Bar of this
state with the view of determining present conditions of the Bar and
the possibllity of recapturing and expanding the business of our pro-
fersion. The following persons were appointed to serve on the com-
mittee: Robert Brown, Kellogg; James F. Butler, Bolse; F. C. Shene-
berger, Twin Falls; Ben B. Johnson, Preston; V. K. Jeppesen, Nampa;
E. E, Hunt, Sandpoint; Shelby H. Atchley, Driggs; B. D, Merrill, Poca-
tello; Thomas M. Robertson, Jr., Twin Falls; W. Melvin Jensen, Lewis~
ton, since deceased, and Marcus J. Ware, Lewlston.

After considering the matter, the Committee decided that it could
best perfortn the task glven it by three-fold process. First: It was
deemed advisable to submit a questionnaire to the Bar generally to glve
the Committee some concrete idea of the condition of the Bar through-
out the State. Secondly: It was deemed advisable to give expression
to the views of those members of the Bar in the State who have
considered the problem and to state their views upon the subject.
Lastly: It was thought advisabl to give the general recommendations
of the Committee.

The questlonnaire was prepared and sent out to each member
of the Bar of this State of which there are over 50¢ members, Some
39 questionnaires were returned to the Committee,

The questions asked and the answers given are as follows;
1. Sources of law business:

Increasing Decreasing No Change
General Court practice (Including all

cases where sults are filed..... T 10 2
Probate of estates and guardianships.... § b 4
Conveyancing, loans and abstract ex-

aminations ..........0000000. e 3 ie 8
Contracts, wllls and other instruments 2 7 8
Consultations ............ 2 Il
Retalners ............... . 2 4
Governmental agencies .. 1 2
Income Tax work ........ 4 1
Administrative law ...... 1 2

Decreases of sources of Income are attributed to various causes.
The three principal reasons described being the depression, the increase
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in the field covered by governmental agencies which were formeriy
served by a private enterprise and fhe dilatory tactics of lawyers in
the trial practice and the slow moving procedure of the trial courts,
which discourage the public from submitting their controversies to
judicial tribunals,

Attorneys answering the questionnalre generally could see no hope
for increasing any of the scurces of lmcome unless business conditions
generally improved, although several expressed the opinion that in-
come could be augmented by specializing in the field of taxation and
in the work of governmental agehcies and in the field of adminis-
trative law, At lemst two who answered the questionnaire felt that
income tax work was & speclal field which should be left to account-
ants,

In the matter of fee schedules, 23 had fee schedules in their dis-
trict and 8 did not have fee schedules. 25 were in favor of fee schedules
while 10 were opposed to them. Of the 10 attorneys answering the
questionnaire who had no fee schedule in their distriets, 5 favored
the adoption of a fee schedule and b were opposed to any fee schedule.
Five attorneys in districts having a fee schedule were opposed fo a
fee schedule. 3 persons favoring a fee schedule expressed themselves
as feellng that the fee schedule was not belng enforced In their dis-
iricts snd belleved the fee schedule to be unenforcesble unless the
State Bar set up machinery for its enforcement.

The attitude of the Bar on advertising, as reflected in the ques-
tionnaire, Is very inleresting. 24 were-In favor of group advertising
in behalf of the Bar, while 14 were against it. 17 favored advertising
through the State Bar Asscclation and one through the local Bar
Agsociation, 9 favored advertising both through the State Bar Asso-
clation ang the lecel Bar Association. 14 favored advertising by radio,
21 by newspaper, 4 by pamphlets, & by bhillboerds and ome through
schools and clubs.

Several attorneys, in answering their questionnaire, saw fit to write
a letter on the subject, some of which are included in this report for
the information of the Bar.

One attorney from the southern central part of the Btate writes as
follows:

“During the years 1928-20-30¢ and into 31, I had a steno
employed continuously, Many times I worked straight through
on Sundays in succession including Holidays. Clients waited their
turn.

“Sources of law business consisted of practice before the
State and Federal Courts. Also, general office practice, including
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conveyaneing, contracts, collections, consuitations, probaiing and
50 on, At no time was I dependent upon retainer or income
from any taxpayers source. Since 1930 this practice has gradually
decreased, excepting a spurt onece in awhile.

“My personal experience indicates that at the depths of the
depression every Tom, Dick and Harry who was in a bank,
real estate office or Justice of the Peace or Probate Judge prabbed
every opportunity to try and drew a contract, write a will, to
give legal advice, sometimes with pay at other fimes to hold a
political job, which meant their bread and butter. Meanwhiie
members of the bar were compelled to meet that competition
in order to get bread and some butter themselves. They were
not compeiled to but they did resort to cut-throat competition
among themselves to their disaster. The FProsecuting Attorney
not infrequently gave free advice on civil matters in order to he
re-elected, and hold his job. The Probate Judge, following the
forms of attorneys has probated estates and issued Letters of
Guardianship, at charges that no lawyer can afford.

“The Justice of the Feace under the Small Claims Depart-..
ment has been spoiled. He considers himself both judge and
lawyer. He takes cases beyond the $50.00 limit, prepares and
files the domplaint, orders the defendant in, the plainiiff needs
no counsel and the defendant thinking of the Small Claims
Court does not employ one.

“Finally there hes been so meny lawyers in the various
departments of government where the public gets free advice
I do not know how the private practitioner of the law Is to
survive unless he gets on the public payroll, or drastic action
is taken by the bar along the lines of other organized groups—
gkilled labor is an cutstanding example—medicine, the railroads,
and so on and so on., The tine when we were too proud to set a
minimum fee is passed. A lawyer violating & minimum fee
schedule could be disharred.”

Ancther lawyer from the southwestern part of the State makes
this comment:

“The attorneys in our Ciity have lost the greater part of
the work of drawing deeds, mortgages, contracts, wills and other
instruments for the reason that the same are being prepared
by Realtors, Banks, Notarles Public and most any other person
who has a typewriter in his office, home or place of business.
These instruments are prepared by the said parties at a fee much
less than that charged by the Bar Association.

“The Bar Association in the State of Idaho as an organiza-
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tion has done nothing to correct this condition which unques-
tlonably exists in other cities and towns of the State the same
as in our City.

“This business could be recovered if the State Bar Associalbion
would increase the fees of each member at least $5.00 per year
and employ (full time) some young attorney to nvestigate and
prosecute all viclations.

“The work of the Bar Association along this lne so far
has been hap-hazard and useless,

“Unless the Bar Association sees fit to té.ke a deflnite stand
and vigorously prosecute all violators it is useless to make com-
plaints.

“Personglly, I can stand the loss of this business as well as
as any one else”

A member of the Bar from Boise writes as follows:

“The mere fact that the question has been raised in the State
Convention indicates {0 me that the status of the Members of
the Bar is extremely unsatisfactory as regards the matter of
ingome of the entire membership.

“This T know to be the fact in Boise, I believe that conditions
in most other towns in the state are somewhat less stringent
than in Boise, but, even st best, are none too good.

“Starting with the assumption that my beliefs as above
outlined are true, and being unable to devise a method of proving
the fruth of the assumptlon, but In the belief that proof of a
well-recognized fact is not necessary In this clreumstance, I
have come to the conclusion that the Fee Sechedule method is an
unsatisfactory solution silnce it akttempts to remedy the result
of a bad situation without in any way attacking the cause,

that there is a surplus of legal talent. The Bar in Idah¢ hes
faijled to do for its own protectlon snd for the protection of the
public what the medical profession was forced to do seversl
years ago. I believe that we should drastically reduce the number
of young men admitted to practice each year. On what basis
this reductton is made i& of small concern to me so long as
the basis has some reason behind it. It must be recognized by
the members of the Bar that the necessary consequeace of such
an action is that a number of young men who might otherwise
become substantial and repuisble members will be deprived of
their opportunity to do so. This 15 a serious but not unanswer-
able Indictment against the proposal, The answer seems to be
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that the step must be taken for the economic benefit of those
men who are already members of the profession, and for the
benefit of the public, even at the cost of the opportunity of
the few Individuals thus deprived.

“It must be recognized that this proposal is simply one
further step in the same direction as others already taken by
the state in requiring lawyers, doctors, barbers, plumbers, and
members of many other trades and professions te submit to,
and pass, examinations before permitied to engage in the occu-
pation of their choice. I am aware of the point that: ‘because
a little is gogd: more is hot necessarily better! but do believe
that in this case mere has become absolutely mecessary,

“T have discussed this proposal with a number of the Mem-
bers of the Bar and find sentiment on such a proposal somewhat
divided; those favoring the idea following the argument just
advanced, mnd those opposed following the argument that
Amerlea 1s & free country’ and that the Bar should not slam
the door of opportunity to practice law in this state in the
face of any young man who has qualified himself in & satis-
factory manner. Their conclusion is: that if attorneys already
practicing canmot hold their practice and make a living against
the onslaught of younger and less experienced men, the older
practitioner should be forced from the profession into other
tlmes of work by the pressure of economic necesslty.

“The difficulty with the conclusion reached by those opposed
to my suggestion is, that Members of the Bar who are unahble
to secure and maintain satisfactory economic stability do mot
ordinarily retire from aciive practice in favor of other lines of
work, They remain in competifion with more suecessful mem-
bers and frequently resort to ‘sharp practice’, If not down-tight
dishonesty. It is this class of lawyers who reduce their fees
below the minimum fixed by the local Fee Schedule, in the
hope that a reputation for making ‘bargain-day rates’ will off-
set whatever handlcap the particular practitioner may have,
which makes it impossible for him to maintam himself in
competition with his more successful contemporaries. His hope
in this regard is a snare and delusion but seems to be attended
by a partial success in some cases, with the result that the
particular attormey, who resoris to this practice, finds himself
in a conditlon of dignified starvatlon. He may for years keep
a few jumps shead of the wolf and the sheriff but his border-
line economic status leaves him open to temptations which
would not ordinarily harsss a man with a more promising
outlook for future security,
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“I em of the belief that the vast maljority of attorneys
are essentlally honest, and that those who resort to shady
tactics are forced to do so because of a pride which will not
let them retire from their profession, thougn forced to unpro-
fessional and unethical practice in order to survive. I am not
one who believes that an unsuccessfu) atiorney would starve
if he were the only attorney in the state. This may he true of
a few, bul I believe that most men, who can pass the tests
required of them in a modern law school and in a modern Bar
examination, will, in time, develop into satisfactory lawyers,
if the competition is reduced to a reasonable degree.

“I do not believe that argument or proof is necessary to
establish the proposition that unsuccessful attormeys do not
glve up their professions and look elsewhere for employment
The further corrollary of that Proposition seems to be that the
young men just entering the profession has no guarantee that
he will not, in turn, be forced in iater years into an economic
position entirely inconsistent with his abilities, education, expe-
rlence and reasonable expectations.

“I an satisfied that the exceptional attorney, like the ex-
ceptional man in any other field, can make an excellent living
in law even under present conditions or worse. The man who
suffers under present conditlons is the men of moderate abilities,
Integrity of character, honesty of purpose and action and of
perhaps falr to poor personality, salesmanship or showman-
ship. This type of man can, if there are not too many like
him in the practice, become a very able business-man's advisor
and g substantial member of his community, even though he
may never excel as an advocate in the trial of causes,

“By sharply Umiting the number of new applicants to bhe
admitted to practice, the Bar may lose a few exceptlonal men,
but this loss will be largely off-set by the fact that the men
admitted will have a much better opportunity to become eco-
nomleally solid and thus in a position to refuse to handle causes
without substantial merit and to thrust aside the temptation
of finaneial gain at the expense of personal integrity.

“It must be recognized that while the existing membership
of the Bar will reap an economic benefit from this proposal,
the real justification is the benefit which will accrue to the
pPublic at large. The conditions now existing beilng largely the
resull of over-crowding of the profession, the public suffers
as clearly as does the profession. The fact that lawyers as a
class are looked upon with suspicion by a large class of the
public ls sufficlent indication that the profession must soon

T e
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put its own house in order, and that failure to do so is very
likely to result In s public demand thet the Legislature enact
laws to that end. The public disfavor end consequent pressure
which resulted a few years ago from ihe great number of irrespon-
sible ‘quack’ doctors brought about a change in the medical pro-
fession that has reinstated that profession in the eyes of the
genera] public, The public is now enjoying a much more r&spen—
sible medical service and the members of the medical profession
are now enjoying increased incomes and more highly honore_d
positions in their respective communities es a result of drastic
steps taken to assure the quallfications of all new members.
The precedeht is established. The path is streight and clear
before us. We must travel the road veluntarily or we shall he
kicked along it ultimately.

“Flnally, there remains the guestion of the disposition of
members who persist in violating the ethics and st&ndards. of
the profession, even under the protection of the program Jus?t
outlined. There, always have been men of this chargcter in {his
as In every other walk of life and here agaln the Bar must
shoulder its own responsibilities. The persistent offender must
be vigorously investigated and, if need be, prosecuted, by mem-
bers of the profession for the protection of the public as well
as the protection of the profession, The Supreme Court must
be impressed by the concerted demand of the Bar that unworthy
members must be disbarred and not merely suspended.

“In this connection there must be taken into consideration
the fact that the relationship between lawyer and client is, by
its very nature, ome wWwhich Irequently gives rise to suspicion
on jhe part of the client and for this reason a hasty judgment
against any attorney should be scrupulously avoided. On the
other hand, the multitude of complaints that arise from the
practice of a few attorneys should not be disregarded. In cases
of repeated complaints, where investigation shows censorable
conduct upon the part of the attormey, disbarment should follow
recidivists afier suitable prior warnings.

“In conclusion: Decrease new membership drastically. XRid
the profession of its unworthy members without further .d.eie.y.
The lawyer will enjoy increased respect from his fellow c1t1z9?ns
and a corresponding increase in income. The public will receive
better ireatment, with less risk of robbery at the hands of
unscrupulous coansel.”

Another lawyer from a city In the northern part of Idaho makes

the following statement:
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“It does not seem to be thet in this particular area we have
any particularly subject to outside agencies.

“Part of the reason for the present low economic condition
of the average lawyer may be In the fact-that there is perhaps
e tendency {o concentrate the practice in bigger centers and
take it away from the lawyer in the smaller communities, All
of these factors may be due to the effort of certain financial
Institutions to secure either for itself or its officers the admin-
istration of estates. Some of the lawyers here have kicked about
the fact that the bank in this City has conducted a very
persistent advertising campaign in the newspaper on how wildows
should bring thelr problems to the bank snd talk it over with
the officers when thelr husbands have passed away. Also that
the bank or lts officers wili handle estates more effectively
&nd should be appointed executors. All through this winier prac-
tically every week there has been an advertisement on why the
bank should hendle estate matters, Of course this means that
the Bank then fix who 1s to handle the estate as attorney and
this has aroused some Ieeling among some of the attorneys
here.

“I am sure this advertising has exerted quite an influence
and it makes me feel that something of this nature might prove
very effective for lawyers as a class. T consider newspaper adver-
tslng much more effective than any other kind, The radio
s all right when you want to arouse people’s emotions In an
eleciion campaign but not in a thing of this kind.”

While less than ten per cent of the Guestionnaires were answered
and returned to the Committee, the questionnaires and the letters
referred to reflect a general Pattern from which your Committee ie
able {o draw a certain conclusion. The questionnaire shows generzally
that the law practice is decreasing In many of its most important
fields. This is particularly true of the trial practice. Furthermote, the
increasing role which governmental agencles are assuming in fields
heretofore restricted to private enterprises is narrowing the field to
general practice except in the case of attorneys employed by or having
connectlons with the governmental agencies in question, While there
is a fleld In income tax work, federal taxation, administrative law
and governmental agencies, which mey open additional sources of
income to the profession, the bercentage of income for the general
practitioner runs from zero to as high es 25% or 30% of total income,
with the average of those answering the questiofinnire hovering around
from 1% to 5% of the total income of the attorney. This field appar-
ently will not be a general source of income to the profession except
in the case of those few atlorneys whose connections are such that
they are able to secure a substantial practice in this field, The Com-
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mittee Is unable to draw definite conclusions from the questionnaires
and ils mvestigation but the following suggestions are made:

While legal work involving administrative law, federnl texation,
Income tax work and governmental agencies Is not large for the
average practitioner in Idaho, that it should not be overlooked or
underestimated as a substantial source of an attorney’s income over
the period of the life of his practice, in view of the fact that this
trend toward administrative lew, governmental agencies in the field
of private enterprise and the importance of o knowledge of federal
taxation are, and will continue to be of paramount importance to the
clients and potential clients of the law office. If this field is not
culilvated by the general practitioner, it mesns that his clients will
get in the habit of consulting an accountant or an attorney special-
izing in these fields and these are the fields in which substantial
questions are arising today. Therefore, an attorney who wishes to
keep clients coming to his office must be in a position to answer
the questions arising in these fields though the fee which can be
charged may be relatively small in each pariicular case. In the long
run the collective result of exploitation in this field may be of decided
economic value In getting people in the habit of coming to attorneys
for solution of their problem.

The fee schedule is generally favored and it would seem that
every effort should be made to encourage the use and enforcement
of loeal fee schedules. Some means must be devised to enforce fee
schedules through the State Bar Association as many difficulties arise
and render impracticable their enforcement locally. This subject might
well be assigned to e speclal committee for imvestigntion and rescom-
mendations.

The handing of legal business by laymen should be discournged.
While prosecution can and should be had in individual cases, it will
probably be found to he of negative value unless some means is
resorted to of informihg the public of the advisability of consulting
an attormey on legal matters. While the answers to the questionnaires
show that 24 are In favor of group advertising and 14 are against it,
a subsiantial majority seems to be in favor of group advertising,
that it should be through the State Bar Association with the local
Bar’s assistance and that it should be by means of newspaper, the
radio and billboards. If the Bar can fairly get before the public the
idea of consulting an attorney on matters within the province of law
practice, it should go a long ways toward eliminating the illegal prac-
tice of the law by Iaymen.

One of the lawyers answering t..he‘questionnai:e suggested that
something should be done to encourage the publle to consult an
attorney before settling with insurance companies. The public could
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be properly informed on this subject In connection with group adver-
tising. But the suggestion by this etforney suggests e field which
the profession, ns a profession, has been ignoring, namely the adjust-
ment of insurence claims. To date there is ne law in Idaho covering
the adjustment of insurance claims. Decisions of the Supreme Court
of this state in which settlements by lay-adjusters have been set
aside such ag Bennett vs. Deaton (1937) 57 Ida. 752; 68 Pac. (2nd} 895,
indicate that this might well be a field in which the Bar of this staie
should insist that the adjustment of clalms against insurance com-
penies should be handled by lawyers resident in this state, Many
of the insurance companies are now employing resident attorneys for
the handiing of these settlements and with proper encouragement
by the State Bar backed up with Legislation, if necessary, many more
companies could be encouraged to put the gsettlement of these cases
where they belong, namely in the hands of the legal profession.

The trial practice has always been considered the peculiar province
of the practicing tawyer. That the trial practice is decreasing in this
state is evident to every lawyer as well as to every trial judge in
this state. This practice can only be restored by making the determi-
nation of court cases and the adjudication of the rights of litigants
certain, speedy and accurate. The greatest step which can possibly
be made in this direction is by the adoption of court rules governing
the trini practice and procedure. This must be followed by the Droper
attitude of the members of the Bar, They should remnember that
in addition to the representation of the rights of their clients that
they are also officers of the court, a part of the administration of
justice, in which their duty is perheps as great as that of thelr
respective clients, Once & procedure is adopted by which the ascertain-
ment of the true facts of a glven case is made more simple and
expeditions and the delay in disposal of cases reduced to & minimum,
the public will once again with confidence turn vo the courts for the
adjudication and protection of thelir rights.

Respectiully submitted,
MARCUS J. WARE,
Chalrman,

In the absence of Mr. Ware, I wish to state that the work of this
committee was done mostly by the chairman, and the honor is
certainly due in e great part to him.

JUDGE RAYMOND L. GIVENS; There is a question I would
like to ask Mr. Shenecberger. What If anythipg does the commiitee
recommend or suggest in regard to the average lawyer as to source
of information that he might have get to enable him fo advise in
the field of governmental activity?

MR. SHENEBERGER: I would be delighted, Judge Givens, to
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answer that if T could. As I stated, the work was done mostly by the
Chairman, and as far as I know, little consideration was given to
the sources of the average lawyer for this material, Of course there
are 50 many rules from each agency that it Is very difficult, and I
certainly know it would be quite expensive to maintain i each library
the rules of the various governmental agencies or departments. I sup-
pose that information is quite necessary, and for practical purposes
three or four lawyers, or two or three law offices could get together
and purchase the services that are svailable from one or more of
the law bock companies.

WILLIAM H., WITTY: I think this report refers to considerable
that is of prime importance to the lawyers of the state. That is the
matier of fee schedules and what is really the “practice of law”, The
members of the Bar of this state could do nothing that would imme-
dlately mean more to them than to adopt fee schedules where there
are none, and to take Decessary steps to enforce fee schedules in
existenice. I know of no better way to emphasize the jimportance of
uniformn fee schedules than to recite actual experiences, if you will
pardon me for doing so.

We have a fee schedule in our district, end it is not being en-
forced. A man some time ago called on me with reference to a bank-
rupicy proceeding. He wanted to know what the fee was. I iold him
our schedule provided for $100.00, and he said, I think I can get
it dome cheaper than that” And T said, "Go to if, if you can I
mentioned the matter to ancther member of the bar, and I learned
from him that men had visited five different offices shopping Ior
the least fee he could get. I think that illustrates the attitude of
the public towards the members of the bar where there is a fee
schedule not being enforced.

Just one more iliustration. I had been employed by o cltizen of
our town to incorporate & small business. He didn’t discuss with me
the matter of fees. I went ahead and Prepared the various papers.
He came back and said, “What is this gong to cost me?” I said,
wqur schedule of fees provides for a minimum fee of $100.00.° He
said, "I can get it dome for just half by one firm, and another will
do it for $3500" and I said, “Go ahead, I wouldn't do it for $95.89.
There isn't a reputable attorney in this town that would do it for
that,” and he then gave me ihe name of one of the prominent prac-
titioners of our town.

1 think the Bar of this State ought to {ake some steps not only
to establish fee schedules, but to see them enforced.

With respect to the other question. It is of prime imporiance
we have some definition, either by legisiative ennctment or court
ruling, as to what constitutes the practice of law, Our Supreme Court
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In the case of Lee Mathews, has lnid down the rute that lay members
of the community, and particularly real estate men meaey engage In
what most of the lawyers consider to be a part of their field of
activities; that they can draw all sorts of mortgages, deeds, real
estate contracts, where they use partly printed torms. Now, I think
it doesn't need any extended discussion to bring aboub agreement
among the members of the Bar that is particularly a field of the
attorney. This prticular individual did a very substantial business
In drawing contracts and leases and deeds and mortgages. In other
words, he dld four tlmes a8 much business as the lawyers who lived
in that town along that line,

I think the legistative committee of this association ought to
undertake, if that is the procedure, to get through a legislative enact-
ment defining particularly what the practice of law 1s, and if that
isn't practical, get Court rullngs or Court definition of what is the
practice of law, to recapture that type of business.

Those two considerations should be given very serious consideration
to bring sbout. the results we should have.

L. E. HUFF: 1 would like to elaborate on the mention made
In this report concerning work with adjustment of insurance. I happen
to be hali lawyer, half insurance man. I solved that problem by
engaging in two businesses. I find In maeny instences clients have
insurance problems, and meny tlmes they go to the insurance man for
advice, but the attorneys could get that. It will take quite a while
to get that business, but it is worth while. The attorney is in a position
to handle this business, and the community ought to know it.

The fee schedule is used wrong, not in a salesmanship like
manner. I have had years of experience selling. I don’t mean going
out and soliciting business, but I mean taking a salesman’s atiitude
towards clients. Quoting the minimum fee schedule, I think is the
best way to have a cllent mad at you. Just say that the minimum
fee schedule is so and so, and he has reason to get mad. Why nob
Just quote the fee and keep quiet about the minimum fee schedule.
‘When the N, R. A. first came in, I went to buy a kitchen sink
and it was $16, but they said the N. R. A. made it $18.00, I didnt
mind peylng $18.00, but when they sald the N. R. A. made it that
price, I was madder than hell. Why not just say the fee is so mueh
and forget about the minimum fee scheduie. That s the minimum.
You should start about twice that. If the minimum is %100, msake
it $200.00, and if the client murmurs about that, say $150.00, but don't
talk about minimum fee schedule.

TOM JONES: With respect to fee schedules, they might be all
right In certain instances, but frequently you have people coming
In to have an estate probated. You cant say $100 . . . $200 but you
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must base it on the work involved and complications that arlse. We
have & fee schedule for that based on the amount of work, and I
have found it very satisfactory in working with respect to estates.
Most of the cases you have in your office you don't have to worry
about fee schedules, but most particularly with estates, It works very
satisfactorily to both your client and to the lawyer.

ME. HUFF: I found in estates that s man schould be quoted
one fee if there 13 no serious contest or argument among the helrs,
and that if there is an argument among the heirs, another fee,

V., K. JEPPESEN: This is & subject that has been before every
Bar meeting for the past five or six years at least. In those discussions
we have just locked at the dwindling incomes, and we have just
séen our business dwindling, and we failed to go back and see where
the original source of our income was. We are like a farmer living
in an arid territory and using water for irrigaiion. If he sees his
water supply dwindling, he can go back up and paich uwp the leaks
on his ditches, and he might get & litile more water and a liitle
better crops than if he hadn’t patched up that dlteh. But I think
the better fdea is to go back still farther and find out what is the
trouble with the source. Perhaps the source s not as it used to be.

In all our towns we see what is happening; we are seelng our
individua! enterprises graduelly dying out, there isn't much of that
left. You see our hardware stores run out of business by chaln stores;
you see bem c¢ent stores coming in and replacing the drug stores.
All of us know about what business we get from these chain stores,
these dime stores, these larger chains, and it is practically nothing.
There 1s no business from them. If you will look hack through the
years you will find the big income to the lawyers is from the business
of the towns; there isn’t too much from the fammers. It isn’t the
farmers, but it is mainly the businesses we make our living from.
When these businesses vanlgh, our business vanishes. This is just
g fundamental thing in our economic condition today.

I don’t see how we can change it or what we can do about
it, unless we want to change public opinion, I don't think there are
any of you who doubt this fect, It is this that is taking away money
from the lawyers. That i3 why, I think, we get scrapping emong
ourselves on fee schedules. It doesn't do us much good that we can't
get together on it. We just stand and argue on things that can’t
help the situatlon any. It is just the very trend of economic conditions
of the ecountry that is depriving the lawyers of business today.

P, J, EVANS: 1 think the suggestion of travelling back to the
pource is & very good one. A source I found very profitable was the
practice of criminal law, the same as my friend Mr. Jones, There
13 nothing better from & lawyers point of view than a good murder
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case, rape case, or burglary case, The unfortunate thing I find is
that the citizens who thirty or forty years ago used to go out and
get in an argument and then shot it out, don’t do it any more, That
source now is some bird who hasn't got a penny to his name and
the Court has to appoint some attorney to defend him, and you know
the tendency of the Courts in what they think is a reasonable fee
to be allowed in that type of case.

I think the Bar Asscciation ought to devise some means of in-
creasing the number of men whe can at least pay his attorney for the

consequences of golng out and settling their troubles in their own
way.

That is the best business I have ever had, and since that has
dwindied my income has got down to a point where it is giving me
very much concern. I think it is a good practical suggestion. I haven't
given It much thought, but I really do want to draw the attention
of the commmittee to this source of business, and perhaps they can
get some of the finaneially able citizens to go out and commit a few
good crimes. (Applause and laughter.)

C. H. DARLING: There is one factor I know of but you haven’t
considered. It is one of the primcipal reasons for loss of business.
That is the exiension of the Federal Government into our work. I
happened to pick up s little treatise in a current magazine on St.
Payl, who happened to be a greal Roman lawyer. I don’t remember
his exact words, but what he sald about the Roman Government in-
fringing on his practice is very applicable to the Federal Governmeént
today. Consider the things we used to do for our clients that are now
being done or performed for them by the Federal Government, an&
you can see In dollars and cents where we lose business. I am hot
criticlzing the povernment in its paternalistic program; some of those
things should have heen done, but I dc suggest i{o this committee
the reason why the source of income of the lawyers has diminished.
I can't suggest any specific solution of the problem. If we had a
Congressman of Sehator down here, we could get some suggestions
as to how to stop the free advice being given from the governmental
agencies.

PRES, GOFF: The next subject for discussion is to be presented
by Mr, Tom Martin of Boise on the Future of Reclamation Development
in Idahe. Mr. Martin,

TOM MARTIN: Mr. President and Members of Idaho State Bar:

Idaho has an area of 84,000 square miles. It is larger than the
combined area of the States of Malne, WNew Hampshire, Vermont,
Massachusetts, Connecticut, New Jersey, Delaware, Maryland =snd
Rhode Island. Its 53,000,000 acres are clagssified as:

T
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Agricultural 1onds .. oviviiianieiiaiiiiiis 21,000,000
Timber 1ands .......ooevvaeer FE 20,000,000
Grazing lands ... ..iii it it s 7,000,000
Mineral lands ...........ccvainen AN 5,000,000

When we think of irrigation we naturally think of the great plains
and valleys of southern Idaho and the rivers whose waters are re-
claiming these lands—the Weiser, Payette, Bolze, the great Snake,
and their tributaries; and in the extreme southeastern portion the
Begr River; nor should we overlook the Lewiston area and the Clear-
water,

THREE STAGES OF IRRIGATION DEVELOFPMENT

Irrigation has advanced through three distinct stages of develop-
ment. The first stage was the setflement of the river and creek
bottoms. The irrigation problem was not difficult., The homesteader
bullt his individual ditch, bringing water from the stream to his land.
He grubbed the sage brush, diverted water and put his land under
cultivation. There was plenty of land and water for everyone. Neighbors
began to arrive and the griginal diteh was enlarged to serve additional
farms; thus began development in irrigation by cooperative effort.

With passing years came more settlers and the river and creek
bottoms were no longer sufficient. Then began comstruction of canals
leading from the streams to the bench lands. Every community in
southern Idaho furnishes an illustration of this development—shows
the pioneer spirit and optimism of those whe visualized farms and
homes far removed from the river bottoms. The larger canals during
this period of development were constructed entirely with private
capital. The cenals and water rights were privately owned and the
watér rented to settlers. Our farmers were not long confent to rent
water, so our Legislature devised a plan (S. L. 1895, p. 183) whereby
irrigation districts could be organized snd the farmers thereby acquire
water rights snd distribution systems. That act is the foundation of
our present irrigation district law; every irrigated section of Idaho
illustrating the soundness of the plan.

THE SECOND STAGE

There was a limit beyond which private capital could not go in
the construction of large and expensive irrigation systems with long
transmission canals. Idaho had tremendous areas of agriculturai land
susceptible of irrigation and valuable only if irrigated. The expense
was beyond the ability of private capital under then existing laws.
The first great impetus toward irrigation of large tracts, far removed
from the streams, was the enactment by Congress in 1894 of the
Carey Act, which authorized the Secretary of the Inierior, upon
application of the arid states, to withdraw from entry land susceptible
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of irrigation from a common source. As illustrative of its benefits
I refer to the Richfield Trect, and the North and South Side Twin
Fells Tracts. The financing under this Act still was by private capital.

There were let large areas susceptible of irrigation which were be-
yond the abllity of private capital to reclaim even under the Carey
Act. So in 1502 Congress passed another law creating the United
Btates Bureau of Reclamation. That act suthorized the entire initial
investment made by the government to be repald over a period of
years, without interest. Idaho agaln became the beneficiary of con-
gressional legisletion. Illusirations under the Reclamation Act are the
Boise, Minidoka, Burley, Black Canyon and Owyhee in Idasho and
Oregon, and Island Park (a supplemental water supply) projects. The
government could construct the necessary distributing systems and.
in addition, build dams, thus creating storage capacity.

THIRD AND LAST 3TAGE

The third and last stage Involves providing storage capacity so
that water normally wasted during the non-irrigation season will be
stored for use durlng the irrigation season. This last stage perhaps
Is the most interesting, and beyond doubt will be the most beneficial
and permanent of all the stages in irrigation development.

‘We have accomplished much in water storsge but that stage is
yet in its infancy. Should you think we are standing still while water
iz golng to waste, let me direet your attention to some of our accom-
plishments in storage. We have constructed about 400 storage dams.
A few of the larger ones are:

American Falls, Jackson Lake, Blackfoot Marsh, Arrowrock, Deer
Flat, Magic. Dam, Salmon Fulls, Island Park, Deadwood, Rock Creek,
Mud Lake, Lake Walcott and Crane Creek, These reservoirs each im-
pound from 60,000 to 1,700,000 acre feet,

We now have a tolal storage capacity of approximately 6,000,000
acre feet. To this we can safely sdd the Anderson Ranch Reservoir
on the south forlt of the Bolse River of 500,000 acre feet, of which
338,000 are avallable for irrigation; 700,000 acre feet at Caseade on
the north fork of the Payette River, and we hope we may soon add
1,300,000 acre feet at the Pallsade or Grand Valley on the south fork
of the Snake River and many small reservoirs in verious stages of
development. This is encouraging, particularly since only within com-
paratively recent years has storage received serious consideration.

I confidently believe the time will come when all available water
will be imnpounded. We shell build sufficlent supplemental reservoirs
to impound water during abnormelly wet years for caIrylng over to
abnormally dry years. The peaks and valleys of the water distribution
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will then disappear. We shall improve our methods of irrigation so
the avallable water will be put to the highest possible duiy. We shall
reduce transmlssion Josses to the minimum. When these things have
been accomplished, andg only then, will Idaho have reached the maxi-
mum in irrigation development,

The fundamental foundation, and the motivating force, of our
accomplishments have been individual, group or community effort,
assisted only when necessary by sympathetle and understanding,
existing federal agencies. We have seen ditches built, lands cleared,
crops planted and homes erected. We have seen trails across the sage-
brush plains (then called roads) replaced by paved highways. We
have seen c¢ities, schools, churches, hospitals and public bulldings
replace drab and barTen wastes. We have seen industries, factorles
and processing plants -established. We have seen hydro-electric de-
velopments and electric power distributed for our comfort, This is a
permanent civilization ¢apable of ever increasing wealth. All of these
accomplishments because water has heen applied to productive soil
by a people who have confidence in themselves, confidence in each
other, confidence in the resources of our state, and a willingness to
work and bulld together.

WHAT DOES THE FUTURE HOLD FOR IDAHO?

The more serious the problem the more careful and deliberate
should be the spproach to its solution. The future of Idaho In recla-
mation development may be serious. I shall try to present as briefly
ag possible wherein our danger lies, because of certain legislation now
pending in Congress,

During recent years individuals and groups in Washington, and
elsewhere, have advocated the creation of federal regional authorities
covering verious portions of the United States, Pinally, the Tennesee
Valley Authorily was created as a testing ground of the practicability
of such authorities. It is doubtful whether that authority has been
In existence long enough fo prove its feasibillty or justifly its expen-
diture by the pgovernment.

Notwithstanding this, a number of bills have been introduced
in Congress this year seeking to create such federal regional authori-
ties. The first was introduced in the House of Representatives on
January 10, 1941, No, 1823, with a companion bill in the Sennte, creating
“Arkansas Valley Authority”. The proposed act embraces the drainage
basing of the Arkansgs, St. Francis, Red and White Rivers. It would
create a corporation with three directors appointed by the President,
with the advice and consent of the Senate, each with an annual
salary of $12,500.00. One member would be designated as Chairman.
The only qualification of the directors would be that they shall he
citizens of the Tnited States, This corporation would have succession




74 IDAHO STATE BAR PROCEEDINGS

in its corporate name; could sue and be sued; adopt and use a seal;
adopt, amend and repeal by-laws; acquire by purchese, lease or conh-
demnation, both real and personal property, and specifically, “shall
have power to acquire real estate for the construction of dams, reser-
volrs, transmission Iines, power houses, power struetures, irrigation
canals, divresion facilities, ditches, laterals, conduits and pipe lines,
levees, floodways, structures, and facilities useful for navigation, flood
control, reclamation, Irigation, and sites for defense projects, to-
gether with appurienant facilities, at any point along the Arkansas,
St. Francis, Red and White Rivers, or any of their tributaries.”

By Section 15 (&) of the proposed act the corporation could issue
and sell bonds not to exceed $50,000,000 outstanding at any one time
for the construction of any dam, steamn plani, canal, pipe line, conduit
or other facility. The number of such structures is unlimited; there-
fore, the total amount of bonds thus authorized is unlimited.

By Section 15 {b) and (¢} the corporation could issue an additional
$100,000,000 in bonds for the purposes thereln specified. The far reach-
ing effect of this power to issue bonds will be better understood from
subdivision (d} of sald section, from which I quote:

“Such bonds shall be fully and unconditionally guaranteed
both as to interest and prinecipal by the United States, and such
guaranty shall be expressed on the faces thereof, and such bonds
shall be lawful investments, and may be acczpted as security for
all fiduciary, trust, and public funds, the investment or deposit
of which shall be under the authority or control of the United
States or any officer or officers thereof.”

The proposed act further provides that in the event of default
in either prinecipal or interest, the same shall be paid by the Treasury
of the United States.

As evidence that this Act intends specifically to disregard all state
rights, I quote & portion of Section 22 (m):

wpg insure the Integrated and coordinated promotion of
navigation, control, and prevention of floods, safeguarding of
navigable waters, reclamation of the public lands, and protection
of the United States, no dam, appurtenant works, sewer, pier,
wharf, bridges, trestle, landing Dbpipe, buildings, float, or other
or different obstruetion or polluter affecting navigation, the use
of mavigable waters, flood control and prevention, the public
lands, or property of the United States, shall be constructed,
or operated or malntained, over, seross, along, in or into the
Arkansas, the Saint Francis, the Red, or the White River, or any
tributary of any of said rivers, except In accordsnce with plans
for such construction, operation, and maintenance appbroved by
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the Corporation. The requirements of this section shali be in
addition to the requirements of all other epplicable laws of the
United States or of any State;”

If the above provision should become a law, ali state rights to
control the waters of the four rivers named therein would wholly
cease to exist.

Now as bto agreements between States. The Constitution of the
United States provides that states may enter into agreements and
compacts between themselves, if Congress consents thereto. The pro-
posed act would abrogale this right by Section 23, which provides:

“The consent of the Congress, subject to the provisions of
this section, is hereby given the several States to enter into
agreements and compacts between or among any two or more
States (1) to further and supplement on behslf of the States
the purposes of this Aet; and (2) to carry out on behalf of the
States appropriate projects and activities in relation thereto;
Provided, however, That no. such agreement or compact shall
become effective or binding upon the States party thereto unless
and until it shall have been submitted to and approved by the
Corporation and ratified by Congress. The Corporation shell ap-
prove any such agreement or compact if it finds such agreement
or compact and the projects and activities contemplated thereby,
to be feasible, practicable, and appropriate to and consistent
with the policies and purposes of this Act, end shall, insofaer as
practicable, cooperate with and furnish information and asslst-
ance to the States for the purpose of megotiating, entering Into,
and carrying out agreements and compacts pursuant to this
sectlon,”

vou thus see the rights of states to enter into agreements and
compacts would be abrogated unless and until such proposals are
first submitted to and epproved by the Corporation and then be
ratified by Congress. In other words, the corporation would be supreme.

Under the proposed Act there is not a natural resource of ANY
kind within the river basins of the Arkansas, St. Franels, Red and White
Rivers which would not be subject to the absolute will and authority
of the Corporation.

The next bill, No. 831, introduced in the Senate on February 18,
1941, seeks to create an authority over the Missouri River and its
tributaries in the states of North and South Dakota, and known as
«Dakota Valley Authority”.

The next bill, No. 4128, introduced in the ¥ouse of Representa-
tives on March 21, 1041, is the “Conservation Authorites Act of 1941
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Under this bill nine authorlties would blanket the entire United States.
I present a map lllustratitg by colors the area which would be aon-
trolled by each of such authorlties,

The next bill, introduced in the House of Representatives on
June 23, 1¢41, No. 5129, seeks to create the “Columbia Power Authority”,
better known to us as the Columbia River Authority. That Authority,
if created, will extend over the Pacific northwest—which erea is de-
fined in the bll as “the states of Oregon and Washington and other
portions of the United States which form part of the Columbia River
basin, or which are within economic ftransmission distance of the
generating facilities within the foregolng areas producing power avall-
able for sale under this act.” !

Bectlon 3 of that Act would create the “Columbia Power Authority
* * * g regional agency in the Department of the Interior”. The chief
executive officer is the Administrator. ‘“All of the powers of the
Authority shall be vested in the Administrator and shall be exercised
by him subject to the direction and supervision of the Secretary of
the Interlor.”” The Secretary of the Inierior appoints the Administrator
and his two asslstants,

TUnder Section 4 (b) the Authority shall make estimates of the
increased needs for electricity and make plans for the construction
and operation of dams, reservoirs, and other works for the use and
conirol of water in the entlre Columbia River basim. The theory is
one of co-ordinated, unified and integrated development of the entire
region, without reference to any particular poruon thereof. Section
4 (h), regarding plens and recommendations, specifically prescribes:

“In making these plans and recommendations the Authority
shall take into eccount the pollcy of the Congress that the
water resources of the region shall be used so far as practical
to meet the combined requirements of mavigation, irrigation,
flood control, power, and other purposes and to bring about the
greatest possible benefits to the entire drainage areas of each
river system In the reglon.”

Subdivision (c) of Bection 4 would require other federal agencies
to report to the Authorlty any proposed development, and cerjain
requirements would be exacted of those agencies before they could
proceed with constructlon or grant a license therefor. Then follows:

“In making its reports, the Authority shall consider the
unified and balanced development of the reglon, the relationship
of the proposed reservolr, dam, or other works fo existing or
proposed works of a similar type and character in the region,
the most beneficial order of construction or installation of
reservolrs, dams, or other works it the region, and the relation-
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ship of the proposed works to plans theretofore developed or
adopted by the Authority.””

Then, subdivision (d} of section 4 reads:

“Other Federa! agencies, before undertaking the construcilon
of dams, reservoirs, and other works for the use and control of
the water of any stream flowing in, through, across, or out of
the river or any tributary of such stream, shall consult with the
Authority as to the desirabllity of including facilities and struc-
tures for the generation of power to be marketed by the Authority
in the original construction of such works or at any time there-
after; ¥ ¥ »

No power could he developed except npon the Authority’s approval
of the design of construction or installation. There always would be
the problem of imcluding additional facllities designed to generate
added power for marketing by the Authority. Such problems could
easily prevent multiple purpose dams in Idaho.

When all the above provisions are considered together, it is per-
fectly evident that if the Columbia Power Authority is created under
this proposed Act all waters of the State of Idaho will he absolutely
subject to the jurisdiction of the Administrator appeinted by the
Secretary of the Interlor.

Generally, and without limitation (sections 6-7), the Authority
could acquire, in the name of the United Btates, by purchase, lease,
condemnation or donatlon, any and all electrical systems operating
in the reglon, in whole or in part; could construct hydro-electric plants
and transmission systems without limitation; operate any plant so
aoquired or consiructed; sell electrical power; purchase the stocks or
bonds of existing utilities and sell them; sell distributlon facllittes
acquired by it, and, with the approval of the Secretary of the Trea-
sury, issue and sell not to exceed $200,000,000 in face amount of notes,
bonds or other obligations outstanding at any time. If the Authority
could not pay its obligations when due, either prinecipal or interest,
the Secretary of the Treasury would have to pay them.

In addition, by section 15 (b), the Authority would have broad
power to acquire other property; thus:

“The Authority s authorized, in the name of the United
States, to acquire by purchase, lease, condemnatlon, or donation’
such real end personal property or any Interest thereln, includ-
ing, but not by way of limitation, lands, easements, rights of
way, ffe.nchises, and patent rights, as the Authority finds neces-
sary or appropriate to carry out the purposes of this Act.”
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Sectlon 19 contains an unusual provision, apparently unlimited
in seope, which reads:

“The Authority may estahblish, organize, and use such sgen-
cles, including corporate agencies, as it finds necessary to calTy
out the purposes of this Act.”

Thus, we find Congress asked In the above Act to create n federal
agency which shall also have power to create other agencies, including
corporations. 'Where would this thing stop?

Again, section 22 is unusual: ’

#“The Secretary of the Interlor may moke such rules and
regulations as he may deem necessary or appropriate to carry
the purposes and provisions of this Act into full force and effect.
The determination of the Secretary, whenever made, that a
particular activity or understanding is authorized by this Act,
ghall be fina} snd conclusive upon all officers of the Govern-
ment.”

This means that Congress Is nsked to delegate to the Secretary
of the Interior the absolute and exclusive power to determine what
activitles or undertakings sre authorized by the Act, and the deter-
mination of the Secretary *“shail be final and conclusive upon all
officers of the government”, Even CONETEss jtself would doubtiless be
bound by the Secretary’s decision.

Another provision 18 thls Act which requires very careful con-
sideration and analysls is section 13, by which the Columbia Powel
Authorlty Fund s created and sectlon 14 suthorizing the use of the
moneys in the Fund. In section 14(a) priorities are created for the
use of these funds snd it would seem impossible in advance to de-
termine the amount sllocated by the first paragraph of subsection
(a) of section 14, which iz the first priority. In (2) there is a pro-
vision for the payment of certain sums in Heu of taxes. This, however,
is very restricted in its scope. It applies only to properties acquired
by the Authority pursuant to section 7{(s) and owned by the Authority
durlng tne taxable year. I has ne application to plants, transmission
lines or to the facilities copstructed by the Authority but only te
privately owned plants, transmission lines and facilities acquired by
the Authority under section 7 (a), and only during such time as owned
by the Authority. When this is considered in connection with section
7 {b), which specifically provides:

wThe Authority is hereby directed to sell or otherwise dispose
of, and it ls authorized to convey, the distributlon facilities
acquired pursuant to subsection () of this section, and any
improvements thereof, * * *”
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It might cinch the point here by giving the total taxes paid in
Idaho today by utilities and ask if the rest of the people stand reasdy
to absorb this loss, for if such leglslatlon is passed, the whole amount
would be potential loss. All state, $2,000,000: federal $1,000,000. You
will readily see the anticipated amount to be received in lien of f{axes
may he little or nothing, and is certain to decrease year by vyear.
When the Authority sells any of these facilities it will immediately
become non-taxable under the constitution and laws of Idaho, and
such apparently is the ultimete purpose of the Act.

All these bills, to which I have referred, apparently are designed
to accomplish one purpose: To establish Federal Regional! Authorities
with absolute power over all natural resources of one or more river
basins, Such a theory fails to teke into account the variablons of
climatic conditions, altitude, rainfall and diversity of natural re-
sources. As sald by Governor Carr of Colorado in & recent address
before the United States Chamber of Gommerce in Washington, I C.:

“There are mountains and prairies, river valleys and deserts,
mineral sections and farm lends; there are areas which are
covered with snow many months in the year, while elsewhere
frost is unknown. And so long as men live in such differing
atmospheres just that long are there going to be local problems
which can be solved only by local agencies alive to locallzed
needs and conditions.”

The Columbia River basin has an area of 258,000 square miles,
of which 39,000 square miles are in Canada and 220,000 in the United
States, Idaho comprises more than 38% of the basin's area within
the United States. Every stream in this state, save Bear River alone,
is a tributary of the Columbia River, Under the proposed Columbia
River Authority no man could divert water from any natural stream
included in the Columbia River basin, or impound water therein with-
out the approval of the Authority. Please make no mistake in that
regard,

Perhaps you will say that such a law would be unconstitutional,
and quoting from Section 3, Article 13, of our Constitution:

“The right to divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall never be
denied.”

You may seek to fortily your position by the first section of the
Idaho Admission Bill, enacted July 3, 1890, in which the Congress
declared:

“That the State of Idaho is hereby declared to be a state
of the United Stetes of America, and is hereby declared ad-
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mitted into the Tnion on an equal footing with the original
Stetes In all respects whatever; and that the Constitution which
the people of Idaho have formed for themselves be, and the
same 1s hereby, accepted, ratified, and confirmed.”

The citizens of Idsho have been justified in assuming that the
waters within our borders are under the gontrol and jurlsdiction of
our state and its Constitution and laws. However, two decislons of
the Supreme Court of the United States, handed down within the
last few months, are disturbing. The flrst is known as the New Rlver
Twecision or United Btates vs, Appalachian Electric Power Company,
decided December 16, 1940, and the other, State of Oxlahoma vs, Atkin-
son Company, reported a few days ago in. the United States Supreme
Court advance sheets in Volume B3, page 977, being Advance Sheet
No. 15.

1t may be argued that the New River Declsion does not change
the law as heretofore announced by the Supreme Court. Whalever
we may think of that decision, 1 suggest you read an article by
Honorable John W. Scott, member of the Federal Power Commission,
setting forth his interpretation of the scope of the decision and the
authority which he believes it gives federal agencies over the waters
within the various states. Among other things he said:

“Streams, Tiver basins, and watersheds are unaware of State
boundarles, and their proper development cannot be confined
thereto. Rains fall and snows blanket the slopes of our mouniains
without regard to state lines. These blessings of nature are
bestowed without regard for political subdivisions.”

The Oklahoma dectsion is even more distressing, as applied to
the arid states; gquoting therefrom:

“wwe would, however, be less than frank if we falleq to
recognize thls project as part of a comprehensive flood control
program for the Mississippl itself, But there is no constitutional
reason why Congress or the courts should be blind fo the engi-
neering prospects of protecting the nation’s arteries of commerce
through control of the watersheds. There is no constitutional
reason why Congress cannot under the commerce power treat
the watersheds as a key to flood control on navigable streams
and their tributaries, Nor is there a constitutional necessity for
viewing each reserveir project in tsolation from a comprehensive
plan covering the entire basin of a particular river. We need
no survey to know that the Mississippi 1s a navigable river. We
need no survey to know that the tributaries are generous con-
tributors to the floods of the Misslssippi, And it is common
knowledge that Misslssippi floods have paralyzed commerce in
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the affected areas and have impaired navigation itself, We have
recently recognized that ‘Flood protection, watershed develop-
ment, recovery of the cost of improvements through utilization
of power are . . . . parls of commercg control’ United States
v. Appalachian Electric Power Co. supra (311 US p. 426, ante,
218, 61 8. Ct. 201), And we now add that the power of flood
control extends to the tributaries of navigable streams. For just
as control over the non-navigable parts of a river may be
essentinl or desirable in the interests of the navigable portions,
s0 may the key to flood control on a navigable stream be found
in whole or in part in flood control on its tributaries.’”

Under these decisions, a farmer in Idaho living on Pole Creek may
have an ideal reservoir site where he could build s dam and impound
water for the frrigation of his form; but Pole Creek flows into Rattle-
snake Creek; Rattiesnake Creek flows Into Skunk Creek and Skunk
Creek into Snake River, and Snake River into the Columbia River,
which is a navigable stream, Therefore, the farmer cannot build his
dam on Pole Creek because it is a tributary of a navigable stream.

THE UNIFikD, COORDINATED AND INTEGRATED
THEORY OF DEVELOPMENT

If Idaho is to be ¢onsidered only in connection with a unified, co-
ordinated and integrated development of of 220,000 square miles, X
predict little, if any, reclamation development in this state during the
next half a century. That statement is based upon these fagts:

The Columbia plateau surrounding Grand Coulee dam has avallable
1,200,000 acres awaiting reclamation. The development between Arling-
ton, Oregon, and Pasco, Washington, along the Columbla, and between
Pasco and the eastern border of Washington along the Snake, would
bring under cultivation 450,000 additional acres. That means placing
under irrigation 1,650,000 acres of new land in Oregon and Washington
by governmeni projects, at a cost greatly In excess of $600,000,000 for
power, navigation end irrigation. The colonization of this land at the
rate of 50,000 acres per year (which is impossible}, would take a third
of a century.

T submit to you whether a Columbia Power Administrator will be
interested in further reclamation development in Idsho, vnder a co-
ordinated and integrated system, so long as lands are available under
projects already constructed, in which the govermment's invested money
can be repaid only by the colonizaiion and productivity of those avail-
able lands.

All the proposed bills are proceeding upon the theory of the
necegsity for further power development, flood control and navigation.
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‘There are no navigable streams in the arid portion of Idaho in a
federal sense so that element of kenefit to us may be eliminated.

‘We can &aid in flood control by the construction of dams on the
upper reaches of our rivers and, while thus zaiding, we, at the same
time, will be storing water for heneficial use, the reclamation of our
lands, power development, the building of permanent homes, and the
creation of pei'manent wealth.

Now regarding power development, Ydaho perhaps is the most
forfunate state in the arid west in polential, feasible hydro-eleciric
power possibilities, We want this power developed, but we want
the people of our state to derive the benefit of its development. We
deslre and we have the right to have the revenues from electric
power developed in this state used to carry part of the cost of reclama-
tion. Let me ilHiustrate what I mean. Bolse Valley has 350,000 acres
under cultivation—including the government project of sbout 176,000
acres. We seldom have sufficient water throughout the irrigation
season and sometimes suffer severe shorisge.  After thorough investiga-
tlon we found a reservoir site on the south fork of Boise River at
Anderson Ranch, which will impound 500,000 acre feet at a cost of
between 13 and 14 million dollars, That cgst would be prohibitive
for irrigation alone. We worked out a cooperative agreement between
the farmers, the Bureau of Reclamation and the corps of army engi-
neers allocating the capacity thusly:

Irrigation ..........ccoiiiiiiiiians 338,000 acre feet
Power development .........c..oeveinnn 117,000 acre feet
Flood control ....... T A 45,000 acre feet

Cost for irrlgation about $4,850,000—bkalance power and flood con-
trol. Thus our farmers will receive the direct benefit of hoth power
and flood control, as well as irrigation water.

Now let us consider a very Important and necessary development
at Grand Valley, or the Pallsades, on the south fork of the Snake
Rilver, Capacity about 1,300,000 acre feet. Cost about $22,000,000.

Cost for Irrigation alone prohibitive,
For power alone—cost perhaps not justified.
Flood control alone—In excess of requirements.

Suppose we cooperate with the Burean of Reciamation and the
corps of army engineers in that construction, and allocate poriions
of the cost respectively to irrigatlon, Dower, and flood contrel? The
project then becomes feasible, The frrigation and flood controt take
care of themselves. But what of the electric power? Do you realize
that within a short transmission distance of that reservolr site Idaho
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has approximately five billion tons of Phosphate rock? That the esti-
mated world supply is only 15,450,00 tons? That the total supply in
the United States is only 6,515,000,000 tons? That we in Idaho have
76% of the United States' supply and 39% of the world supply? There
is the answer to the power development. We have o product which our

country needs in its defense program, and our farms will need for
all time,

By these illustretions I have tried to demonstrate what it means
to the people of this state to receive the benefits from power market-

ing. On this latter question I want no misunderstanding of my position,
which is:

If a federal power agency cen take Idaho’s developed power at
the generators at a price more beneficial to the project affected, under
all the conditions, than will be paid by privately owned power com-
penies, then it should be marketed by such federal agency. On the
other hand, if the greatest benefits can be derived through private
agencies, then that method ought to be pursued. I am not interested
in either privately owned utilities or federal power agencies. I am
interested in any feasible plan for the development, as rapidly as
possible, of hydro-electric power within the state, and that the benefits
from such development be used to reduce the cost to our farmers of
reclamation development. The power developed ought to assume as
large & percentage as possibl of the cost of reclamation and farm
lands pay only that amount which cannot be paid from power rev-
enues, 'We should not be interested in cheap power for cities and
industries at the expense of agriculiural development because, If it
were not for agricultural development—the backhone of all industry—
we would have neither cities nor industries,

If you feel that I amn pessimistic concerning our future develop-
ment under the proposed authorities, I will cosider further the proposed
Columbia River basin development. I have a portion of the report of
Dr. Raver, Administrator of the Bonneville Power Administration, of
December 30, 1940, to the Secretary of the Interior and transmitted by
the Secretary to the Speaker of the House of Represeniatives. This
report includes several plates showing the contemplated development
on the Columbia snd Snake Rivers: I have had these plates enlarged
50 you may readily see and understand them.

Plate No, XVII shows that by December, 1945, the Boise area will
have a power deficlency of 8,000 kilowatis, and by 195¢ (Plate XVIID)
a deficiency of 50,000 kilowatts. Each of these plates contain the fol-
lowing statement:

“Existing capability of utilities assumed not to change after
1840.” .
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T would take this to mean that existing power companies will
not be permitted to increase their production facilities after 1940,

Plate XIX shows how it is proposed to supply the above de-
ficiencies. In 1945 the Boise area Is to be supplied 8,000 kilowatts from
Bonneville and Grand Coulee. In 1950 (Plate XXI) the same area
is to be supplied 49,600 kilowatis from Bonneville, Grand Coulee and
Umatilla. There is certalnly nothing in this report which indicates
an intention by the Bonneville Power Administrator to develop hydro-
electric power in the State of Ideho before 1950.

You might properly say that the Umatilla dam construction is a
long way oif. Not as far as you might imagine! This year the Rivers
and Harbors Committee of the House of Representatives recommended
$23,700,000 for construction of the Umatilla Dam, According to tenta-
tive plans the dam would be constructed for npavigation only, but
would include foundations or facilities later to be utilized In the
jpstallation of machinery for development of e¢lectrical energy.

Do not overlook this fact, that every argument, which has been,
or can be, made In favor of destroying state rights in the contrel and
use of water within state boundaries, can be made with equal force
regarding every. natural resource we possess. Any man or group of
men who control the waters in a given region will control the lives,
the future and fortunes of the people within that region. The pro-
posed Columbla Power Authority would create a new kind of govern-
ment, neither state-like nor federal in its operation. The Administrator
and his two assistents woud be responsible to no one, not even
Congress, save only their creator, the Secretary of the Interior, who
glone would make the rules and regutations by which the game is to
be played; decide what will be done and how it shall be dons.

Once this character o ffedera]l encroachment is recognized and
acquiesced In we may logleally expect its extension, one by one, to
include all Tdeahe's natural resources. Omce begun, there is no logical
place to stop.

When we discuss the future development of Idaho we are not’

thinking in terms of the immediate future, nor even of development
confined to a period within our lifetime. Changing conditions will
present their problems. Based upon our developments to date, and the
methods by which these developments have been accomplished, we
should be able to set forth certain fundamental prineiples as a gulde
for our future; namely:

1. Wobt ohly Is it proper and advisable, but it is necessary for
the public welfare that our river basing be developed to the maximum.
In this development there should be cooperation between the affected

—
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states with the federal government, acting through its appropriate
existing agencies.

2. 1t is recognized that our river basins, if properly developed,
are capable of producing permanent and ever inereasing wealth
through the protection and proper use of our range and forest lands,
by the construction of dams for irrigation, flood control and power
development, and the development of our other natural resources.

3. In arid states security, permanency and future progress are
wholly dependent upon irrigatioh. A denial of the right to use our
water within our state will be the first step in our disintegration,
Therefore, in all legislation affecting our river basins all rights here-
tofore acquired, under any state or federal law, should be scrupulously
safeguarded, and future development should be encoursged and pro-
tected.

4. In the development of river basins it is not necessary, nor in
the public interest, that present developmenits be jeopardized or that
rights already acquired be made doubtful or insecure; or that future
development and ecquisition of fubture rights be prohibited or dis-
couraged. We believe that every part of, and every resource within,
river basins may be developed to the maximum without adversely
affecting existing rights or interests of any part of the basins or
of the people therein.

5 Finally, we believe in state rights as contemplated by the
founders of this govermment and as guaranteed by the Constitution
of the Untted States. Therefore we are opposed to any form of federal
leglslation deslgned to inierfere with, or which would permit inter-
ference with, the rights of the various States to develop the natural
resources within their boundaries, or which would in any way interfere
with a state’s right to adopt such policies and enact such laws as
it may deem necessery for the control and development of its natural
resources, or which would interfere with the rights of any citizen
heretofore acquired or which may hereafter be acquired.

To such a program of development we can and should give our
ungualified support.

. PRES. GOFP: That is a very fine talk by my friend, Tom Martin.,
‘We will now have the discussion lead by Judge Bothwell of Twin Falls.

JAMES R. BOTHWELL: After lstening to this discussion by
Mr. Martin of the vast and far reaching consequences of this Columbia
River Authority, nothing can be added that will be of any immediate
benefit, I inquire of Mr, Mariin what program should be followed,
He has given considerable attention and a great deal of study to the
various phases of these authorities.
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As he stated, our constitution provides that the right to Appro=-
priate the public waters of this state shall never be denied, I should
like to ask Mr, Martin if he has glven that subject any consideration
in view of these congressional proposals. That seems to need our
Immediate support to preserve rights at this time.

MR. MARTIN: I will speak now, not as & speaker, but from
the floor. Unless we, as attormeys who are regarded as the leaders
of public thought in our various communities and who advise our
clients as to their rights and how to protect them, give some attention
to the present trend of Federal Legislation and advise our clients
on that msetter, we are going to find this kind of leglslation on our
statute books. But our cllents come to us with only their immediate
problems. We owe it as members of the Bar and a5 citizens of this
State to get these proposed laws, to study them, analyze them and
inform our ellents what such leglslation meahs to them and what
it means to the State of Idaho, I know of no other means than by
the information such as I have just given ¥ou, can reach the man
oh the farm, who is first, primarily and directly affected, except
that it be done through the attorneys of this State.. It takes time,
and it takes a tremendous emount of work. It will take any attorney
at least a whole day, if noi longer, to analyze any one of these bills
and get the purport of it.

If we agree the present {rend of legislation for the creation of
regionel authorities would not be for the best interest of the people
of Idaho, then we should be willing to seriously attempt to prevent
the enactment of any of the proposed Federal Authority bills, You
naturally ask, what can we do? It occurs to me we should first he
willing €0 give the necessary time and study to the proposed legislation
end then make it our business to scquaint our clients, farmers and
businessmen allke, with the effect such legislation wouid have on the
development of our state. In this connectlon it should be borne in
mind that committee hearings will be held in Washington and we
should aid in every way possible those who are to appear before the
appropriate cormittees. We have many farmers and businessmen
whose judgment and opinions wouid be appreciated by these com-
mittees. The committee will not be interested in oratory but is vitally
interested in a presentation of the facts and prober conclusions drawn
from these facts, In this we can render valuable assistance to our
clients and to the congressional commlttees.

People have been reading about these proposed suthoritles and
there will be no difficulty in acquainting them with the facts through
existing agencies, which cover every part of the state, For instance,
we have a Nationa! Reclamation Association which hes an Idaho
director; Ideho State Reclamation Assoclation; Idsho State Chamber
of Commerce; Junlor Chamber of Commerce; lotal chambers of
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commerce; Idaho State Grange with all its local and Pomonha GrangeS':
Regional Chambers of Commerce such a5 North Ideho Gha.mter,
Associnted Chambers of Commerce of Scuthwestern Idaho and Eas en;
Oregon; Southern Idaho Incorporated; Easiern Idaho Chamber ‘t:h
commerce, and Southeastern Idaho Chamber of Commerce. Clubs §u 3
as the Rotary, Kiwanis, Liohs, Exchange, ‘Business and Professional
Woman, and many others which will readily occur Lo you.

I see in this group many young men. YTou young fellows must
renlize that we oider men will do what we can a.1j1d go as far as wg
can, but we are facing limitations. You have your lives beforc_a you, &n
this State is in its infancy. While some of us have seen it co;e a
long way, it is still going forward to much greater development. t;nz'
of us are starting to look backward, but you f_eunws cannot do la X
Ideho not only must be a producing State, but it must be a processing
State, too.

We talk of pioneers. The pioneer of tomorr(_)w is the buﬂdn]a:' ciz
today. It makes no difference what age he Is Iivmg_ in or Wha?t ;ve
butiding, if it 1y beneficial to his state and commur'nty. ‘We don a
to go back to the 60's to find pioneers. We had pioneers thirty yea.r;
ago when somebody dreamed they could irrigate the .la.nds.aroun
Twin Falls from the Snake River. We had picneers in Boise who
built the first Court House in Boise, and those who bu'ilt the ne\z
Court House will be pioneers to our children and grandchildren. Don
think you are unfortunate in not living in the Ploneer Age, be:g;se
you are living in the Pioneer Age today, and the bullders oft da.y
will be the pioneers of tomorrow, just as the builders of yesterday
are the pioneers of today,

KARL PAINE: I would like to know whether you believe it would
be possible to have cooperation with thfe Tedernl Governmecrlxt 3.11:52
protect our State rights at the same time? Ynu_k_nuw ant ?11 :
recognize the law announced in Judge Douglas' opinion as to og
control, and I was wondering whether we could rely upon our co:;ls i-
tutional provision, or whether flood control as & national [::rii :::11
will supersede that. Perhaps we have to treat that as a natiol
problem.

MR. MARTIN: Karl, it is pretty hard for me to answer t:hat as
1 am so shocked at this opinion by Justice Douglas. I haven't been
able to see that through yet, and it is a matier for very careful c}:};
liberation and thought. Tf necessary, we may have.to comply w :
that philosophy shd still aid the State of Idaho in some w.a.y mo
develop itself. It can be done. It could be done, for instance, H;;n l\-r
judgment, by the Buread of Reclamatiorf and Corps of Arrm,r idg
neers. We have worked for forty years with them, and it is my. en,
there would he no encroachment on State rights or interests if we
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could go with them, those tried and true organizations, but if we
get a bill such .as the Hill Bili, where the Secretary of Interior appoints
8 man reaponsible to the Secretary only, and the Secretary meakes the

rules b]? which the game is to be played, I don’t ow what the
¥
kn h

You must understend in all of these bills, each provides for the
eppolntment of a Httle group. Out goes the Bureau of Reclamation

and Corps of Army Engineers, both of them be
y comin;
to this little group. % oubsertient

A, L. MERRILL: After all, isn't this the logical resuit of ac-
ceptance of paternalistic benefits of the government? Can we continue
to aecept the Federal ald and Federal beneflts without being com-
pelled to yield in some of the things you have mentioned? I have
wondered jf that lsn't the real heart of the things?

MR, MARTIN: I think all states have been selling themselves
down the river for several years. We judge the capabilities of our
representatives by the amount of money they can get from the Federal
'I‘rea.sur)t, not realizing that the Treasury never had a doilar, and
never will have a dollar, except it takes it from the citizens t).hem-
Selve;, and yet we want more and more. T am not referring to those
actlvities which are properly federal in character, such as the federal
hi'ghway program, m which the government aids states in buitding
highways over lands, a large portion of which is public domain; or
to forest service roads and trails making the federal forests access,ihle
or to reclamation projects which ecrenie national wealth and provide'
permanent homes. I do refer to purely local problems, such a5 swim-
ming pools, recreational grounds, drain ditches, road repair, local
b.ulldings and enterprises of this character which have no ,federa.l
significance whatever. I agree with Mr. Merrill. We cannot indefinitely
a.sl; the federal government to provide the funds for purely local enter-
s:'at:sr:;;f;?ut ultimately sacrificing the broad principles we know as

MR. BOTHWELL: Mr. Paine raised the question that the imme-
diate problem fis, at the present time so far as the future development
of_reclamation in Idaho s concerned, the actual remedy for the situ-
ation in which we are now concerned. As Mr. Martin stated, perhaps
thére can be some bill worked out which will preserve the ’rights in
Idaho and preserve the beneficial use theory, and still get the reservoirs
It seems to me there could be some plan worked out so that the Shnté
can cooperate with these Authorities, if we are going to have them
and evidently we are. It seems to me the real crux of the situation
as maintained by Mr. Paine, is whether or not we can make a pla.ce'

for our constitutionsl rights so far as our na
tional
are concerned, onal rights of water
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Phosphate development 1s coming, and we must have the power
development and development of flood control before we can have
irrigation in Idaho. But in Idaho we have to have the Federal sup-
port; we have to have the Teservoirs.

MR. MARTIN: I am personally willing to admit we must have
some kind of Federal authority in respect to power development by
the Government of the United States, bui in my judgment that is
where the suthority should cease. It should begin when the power
developmed is ready for market; there should be a marketing authority,
not an authority with power to construct and operate and mainain,
but it should teke the power when it is developed; if it is to be mar-
keted by the government of the United States or a Federal agency,
have them do 1t in order to accomplish that end, but not to give them
power to acquire properties and consiruct and to operate and to buy
and sell these many plants. It isn't the gquestion of marketing excessive
quentlfies alone. We must have power development in Idaho from
now on with the development of our reclamation, but I want Idaho
to get the benefit of that power. With how it is marketed, I am not
concerned so long as we get the benefit of it, but the Federal agencies
should go no further than to take the power when it is ready for
delivery and then market it

MRE. PAINE: By benefits you mean the reducing of the costs
of irrigation; to the farmers, Mr. Mariin?

MR. MARTIN: Yes. The Anderson dam is 2 good illustration
of that. It is costing between thirteen and fourteen million dollars.
It impounds 500,000 acre feet of water, and the farmers get 338,000
acre feet and they will meet abouf four miliion dollars of the cost,
and the rest is ebsorbed by flood control and revenue from power.
That is the ideal situation and it mekes no difference to us whether
it is marketed by the Government or by private enterprise, so Iong
as our people get the benefit of It

JUDGE ALFRED E. BUDGE: Who would control it during con-
struction and afier construction? The Federal Goverhment wouid give
thirteen milliox_) dollars and have mo control over the expenditures?

MR, MARTIN: Let’s take the Anderson dam. There Is a certain
amount of power developed, which is to be marketed, Suppose the
power is to be marketed, then the development is by the Bureau of
Reclamation and Corps of Army engineers. These irrigation districts
would get together and do as they have done, the Bureau have control
of the construction and control of the operation until it gets into
operation. Say we have eighty thousand kilowatts ready for you;
you take it and market it and distribute it through the Federal selling

BgeEnCcy.
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PRES. GOFF: 1 am happy to present Mr, Everett Taylor of the
New York Bar, who will address us on the subject “New York Lawyers
Examine Idaho Divorce Laws', Mr., Taylor,

MR. EVERETT B. TAYLOR: Mt President, Members of the
Idaho Bar, honored guests.

In the east, this part of the country is often referred to as the
rough and reandy west. Having spent a part of each winter for the
pest four vears, a5 well as the last ten months, cut here, I feel I
am well qualified to testify on both counts. I have just finished taking
your bar examinations snd I must say Yyou are gquite rough on an
inhocent and unsuspecting member of the bar of another state, but
rightly so.

On the second count I find that the west iz ready—ready with
its hand of welecome and friendship outstretched, I consider it a
privilege and an honor to have been invited to attend and participate
in your meetings here at Sun Valley.

Now the tables are going to be turmed and for the next few
minutes you gentlemen are to be New York attornmeys, You are sitting
in your 52nd story office in lower Manhattan gezing down the bay
and admiring the graceful figure of that grand old girl, the Statue
of Ldberty. You are bhinking how fortunate you are to be living
in a country where liberty still lives.

Your door opens and your secretary announces thai there is a
young lady waiting to see you. She enters and Introduces herselfl, You
immediately recognize her as the young married daughter of one of
your cllents. She Informs you that she wishes to retaln you as her
attorney in divorce proceedings against her husband,

After hearing her story of incompatibllity, lack of consideration
and cruelty, you are convinced that she has jusi cause for divorce.
The husband will appear in the action. You inform your clent, how-
ever, that she has no grounds for divorce in New York State, since
adultery is absolutely the only grounds recognized in that state.

You advise your ecllent that if she wants =z divorce, it will be
necessary for her 10 take up residence in some other state; being
the average Wew York attorney, you immediately think of Nevade
and suggest that she go there. Your cllent has other ideas. Bhe would
like to avoid any publicity and she knows that as soon as she steps
off the train in Nevada, reporters will flash the news to all the world
that another New Yorker is in that state for the usual six weeks’
stay, So Nevada is out.

Your client tells you that she has heard of Idaho and that as
5 place to Uve there s no comparison. The state has idenl climate,
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unsurpassed natural beauty, and is a state in any part of which
six weeks residence would be a happy experience. She would avoid
the atmosphere of the divorce mills, which is repellant to her, and
likewise avoid publicity. Can she go to Idaho?

You inform your client that you are not familiar with the divoree
laws of Ideho, but you will be glad to investigate the matter. Before
your cllent has had a chance fo reech the street level, you are on
your way to the bar association library on Forty-fourth street, jus?
west of PFifth Avenue, where a complete set of Idaho Codes and
reports are avallable.

Upon investigation you find that the divorce laws of Idaho include
your client’s alleged grounds for divorce, and that the jurisdictional
requirement of residence is six weeks,

Next you are interested in the methods and degree of proof re-
quired. You find out that Idaho’s law (I. C. A, 31-703) provides that
no divorce shall be granted solely upon default or confession, bui that
corroboration is required. That presenis no problem, however, since
slight ecorroboration will suffice where there is no collusion between

' the parties, (Platt vs. Piait, 32 Ida. 407, 184 Pac. 170; Olson v. Clson,

47 Ida. 374, 276 Pac. 34.)

You examine Idaho's law further and find I, C. A, Sec. 31-207,
which reads in part as follows:

“A subseguent marrigge coniract by any person durihg the
life of a former husband or wife of such person, with any
person other than such former husband or wife is illegal and
void from the beginning unless;

1. The former marriage of either party has been annulied
or dissolved more than six months . . .~

At first plance this appears to be a stumbling block because your
cllent hag told you that she wanis to remarry just as scon as her
divorce is obtained, and that she may return to New York to live.
So the guestion assumes an aspect something like this:

Can your client, after obtaining her divorce in Idaho and
upon changing her domlicil in Idaho, remarry in another state
wilhin six months after the decree of divorce is granted? Does
the  prohibitory clause of the Idaho law have extraterritorial
effect and follow her? Will her subseguent marriage be wvalid
or invalld if she goes back to New York to live?

Your further research convinces you that the remarriage of your
client would be valld, providing the reguirements of the state of
eelebratlon of marriage are complied with.
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There may have been doubt in your mind at first on this point
pbecause your search disclosed such cases as McLennan vs. McLennan
(Ore, 1897, 50 Pac. 802). The distinguishing feafures thére are that
the party, upon divorce in Oregon and subsequent remarriege in
Vancouver, washington, within Oregon’s prohibitory appeal period,
returned to Oregon to live, and the marriage was abtiacked in Oregon
and held to be void. Going further—in Lanham v. Lanham (Wis. 117
N. W. B78), s Wisconsin case where a resident obfained a divorce in
that state and attempted remarriage in Michigan during the one year
prohibitory period and thereupon returned to Wisconsin, the state of
domicile, the court held that such ettemnpted remarriage of its citizen
was void,

However, by weight of authority, notwithstanding the inhibition
of the statute of the state in which the divorce decree ls obtained,
or of the decree itself, n second marrlage to another is valid, tested
by the law of the place where the marriage Is celebrated. At 31
A, L. R, 1118, cases in support of the above rule are cited from
United States, Alabama, Arizone, Callifornia, Colorado, Illinols, Towa,
Maine, Massachuseits, New York, Vermont, Washington and Wyoming.
Van Voorhis v. Brintnall (N, Y. 1881, 86 N. ¥, 18, 40 Am. Rep. 505)
is an early New York leading case on the subject and supports the
majority view. In that case, both of the parties, residents of New
York, went to Connecticut to celebrate their marriage, for the purpose
of evading the New York law, which prohibited s second marriage by
" any person during the lifetime of a former hushand or wife where the
marriage had been dissolved on the ground of adultery, and further
providing that “every marriage contracted contrery to this provision
shall be absolutely void.” The New York court riled that such statute
did not in terms prohibit a second marriage in another state; that
in the ahsence of express words to that effect such law had no exira-
territorlal effect.

Other New York cases holding likewise are: Fisher v. Fisher (N. Y.)
165, N. E. 460; In re Green's Estate, 280 N. Y. 8. 692; In re O’Keefe, 300
N. Y. S, 27; In re Sokoloff’s Estate 2 N. Y. 8. (2nd) 602.

The c¢ases just discusged are llustrations where the courts have
given extra-territorlal effect, or refused to glve such effect, to the
clause prohibiting remarrlage within a speclfied time. In all cases,
however, the clause is limited by the court construciion to apply only
to the residents of a glven state. Nowhere has the rule been better
stated than In State v. Fenn (Wash. 1907), 92 Pac. 417 at 419, At the
time the case was declded, Washington had a statute which prohibited
either party from contracting marriage with a third person until the
period in which an appeal might be taken had expired, and further
prohibited such a remarriage within six months from the date of the
entry of decree of divorce. The law further provided “all marriages
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contracted in violation of the provision of this section whether con-
tracted within or without this state shall be vold” In refusing to give
extra-territorial effect to such law, excepting insofar as it applied to
Washington's own residents, the court sald:

“p gtate law regulating marriage may and does have an
extraterritorin)l effect when the Legislature so intends, at least
where the paries to the marriage heve their domicile within
the state;'and there is no escape from the conclusion that our
Legislature intended that all marriages contracted within the
state, and all marriages contracted without the state, by persons
domiciled here, for the purpose of evading our laws, should
be null and vold.” The statute is undoubtedly broed enough to
include alt marriages contracted within the time specified, re-
gardiess of the place where contracted and regardless of the
domicile of the parties; but we do rnot think that such was
the legislative intent.” * * * * * “We are satisfied that the pro-
hibition in guestion was directed solely against marriages with-
in the state, or by persons domiclled within the state, but
contracted in other states, for the purpose of evading our laws,
and that no other persons or marriages are ineluded or con-
templated.”

In Fitzgerald v. Fitzgerald, (Wisc. 1933, 246 N. W. 6800 a woman
was married in Wisconsin, The parties moved to Illinois. The wife
left her husband and returned to Wisconsin. The husband obtained
a divorce in Illinois, absolute in form, The divorced wite morrled &
second time in Indiane, before the expiration of cme year from the

" date of the Illinois divorce, The Illinols law provided that any mar-

riage within such year was void. The woman and her second husband
went to Wisconsin to live. The second MATTiage Was attacked in ‘Wis-
consin. The Wisconsin court held that the Tllineis law had no extra-
territorial effect snd that the marriage was valid, citing Lehmeann V.
Iehmenn, (Il 225 I, App. 513) in support thereof, Quoting from the
Pitzgerald decision, the court said:

«Jt is to be noted that the defendant in this case was
not at the time of the rendition of the decree of divorce from
her first husband or thereafter at any time e resident of the
State of Illinois. From the date of that deeree, if not before
(see Restatement of Conflict of Laws, Bec. 30), she was domielled
in the state of Wisconsin so that by the law of the state of
Tllinois. whether the defendant was a resident of Illinois and
abandoned her residence in Illinois, or was domiclled in Wis-
consin, she was validly divorced and could contract a valld
marriage in the state of Indiana.”

One gquestlon, however, relates to inhibition ageinst the second
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marriege, by decree or statute of the state in which a divoree is
granted, as affecting the second marriage in & third state. By way
of llustration, suppose a divorce is granted im Idaho to your client,
Thereupon she immediately leaves for the East. On the way, say
In Connecticut, your client remarries before six months has expired
from the time the divorce was granted, the second marriage being
performed In accordance with the laws of Connecticut. Your client
thereupon immediately goes to New York and lives there. Where the
question as to the valldity of the marriage has arisen in s third state
—that 1s, a state other than that in which the divorce was granted
or the marrlage was celebrated—such marriage hag generally heen
recognized and given effect, where the divorce was absolute, and the
remarriage was valid according to the law of the place where it was
celebrated, even though one of the parties was prohibited from re-
marriage by the deeree of divorce or by statute of the state where the
divoree was granted. The following cases support the majority rule:
People v. Woodley (1913 Cal) 136 Pac. 312; Bauer v. Abrahams (1923
Ceolo) 218 Pac. 259; Green v, McDowell (1923 Mo.) 242 S. W. 168;
Dimpfel v. Wilson (1903 Md.) 68 Atl, 561; Goodwin v. Goodwin (1913
N. Y.) 142 N, Y. 5. 1102, affirming 141 N. ¥. 8. 175; Roberts v, Ogdens~
burgh & L. C, R. Co. (1884 N. Y.) 34 Hun 32¢; Wingo v. Rudder (1909
Tex.) 120 5, W, 1073; Owen v. Owen (Wis. 1822) 100 N. W. 363

In the New York case of Goodwin v, Goodwin {supra), the parties
were married in Illinols Wwithin one year after entry of divorce decres
in Colorado in favor of one of the parties. The. Colorado siatute pro-
vided that the court should have power to set aside the decree or
reopen the case at any time within one year, and prohibited the
parties from remarrying to any other person within that year. The
New York Court held that the Colorado dlvorce was absolute, regard-
less of the provisions of the Colorado Statute. Quoting from the
decision: “The prohibition did not render the judgment Intermediate
or interlocutory, nor did it impalr its integrity. Essentially it undid
the marriage, and those who were united in it were disunited.”

The New York Court discussed the case of Lanham v. Lanham
(Wise. 117 N, W, 787) referred to above, in which the parties imvolived
married within the prohibited period and thereupon returned to Wis-
consin, and pointed out that Wisconsin held the marriage Involved
in that case, void in Wisconsin because of legislative command that
divorced parties should not remarry within a year. Quoting further
Ifrom the New York decision:

"What would the courts of this state do if decision were
required? They would abide the judgment and disregard the
legtslative mandate. Van Voorhis v, Brintnell, 86 N. Y. 18, 40
Am. Rep. 506; Thorp v. Thorp, 80 N, Y, 602, 43 Am. Rep. 189"
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Agaln referring to the Colorado statute the New York Court
said:

“As Its prohibitlon did not inhere in the judgment but was
a legislation prohibition fixing the status of divorced persons,
it 1s ineffectlve in this state.”

Owen v. Owen (Wis, 1922) 180 N, W. 631, 32 A. L. R, 1100 is another
example of this enlightening class of cases, A Woman who had obtained
& divorce in Illineis, married in Michigan, a Wisconsin resident the
next day. Thereupon they went to Wisconsin and lived there. The
marriage was attacked in Wisconsin, The Illinols law where the divorce
was obtained prohibited remarriage within a year. The Wisconsin
law likewlse forbade marriage within one year from divorce, and
provided that any second marriage to a third party should be void.
The Wisconsin court pointed out that its law rendered vold marriages
of its citizens within the prohibited period in instances where they
left Wisconsin to remarry for the purpose of evading the law, and
returned there to live. Lanham v, Lanham (Wis, 117 N. W. 78T). It
distinguished the case.before it from that classification of cases;
quoting therefrom:

“The case befoTe us, hoWever, is not such a case. Here the
decree of divorce in Illinois was absolute praesenti., The defend-
ant was no longer a married woman. She could not remarry
within the state of IMinols within a year without violating s
penal statute of that state, but such penal statuie had no extra-
territorial effect. The defendant left the state of INinols to
become a citizen of Wisconsln, and at the time of her marriage
te the plaintiff she was no longer a citlzen of Illinols. * * *
Marriege in Mlichigan as it is in Wisconsin, is a civil contract,
and it Is a general rule that a civil contract, valid where made,
Is valid everywhere. Hence such marriage in Michigan is held
to be valld in Wisconsin. We find no case in Wisconsin where
it has been held thet the laws of a sister state shall have extra-
territorial jurisdiction over parties who have abandoned thelr
residence in such state prior to the marriage in another state,
pursuant to the laws of such other state.””

A case directly in point in considering your New York client is
Fisch v. Marler, (Wash. 1939, 97 Pac. {Znd) 147). The extraterritorial
effect of the prohibitory clause in Idaho’s law was specifically ruled
upon, The Washington court held that under the Idesho statute deciar-
ing & marriage contracted by a spouse during the lfetime of the
other spouse invalid unless the prior marriage had been dissolved
more than six months before the subsequent marriage, did not purport
to affect marriages in other jurisdictions and, that a martisge con-
trected in Montana within six months after the divorce decree was
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obtained by the wife in Idaho, was valid. At the time the marriage
was attacked in Washington, the partles were residents of that state.
Quoting from that decision:

“In so far as the extraterritorial effect of the Idaho statute
is concerned, it, * * * does not purport to affect marrlages in
other jurisdiction, * * *. Restatement of Confllet of Laws, 194,
Sec. 130, Goodrich on Conilict of Laws, 2d Ed. 305, Bec. 114, 2
Beale on Conflict of Laws pp. 685 and 586, compels the conclusion
that the Idaho law did not invalidate the Montana marriage.”

Your attention is directed to the following citations, informative
of the various underlying rules on the subject,

Restatement of Conflict of Laws, Secs. 129-131 19 Corpus
Jurls 183-185; 32 A. L. B, Annotation 1116 et seq. with particular
reference to annotation, p 1142

You are now satisfled that you can advise your client that after
divorce in Idaho, she can remarry elsewhere within six menths from
entry of the decree of divorce and that she can return to New York
to live,

One remaining question enters your mind, Would New TYork
recognize the Idaho divorce on the question of jurlsdiciion? Glaser
vs. Glager, 12 N. E. (2d) 305, decided by the New York Court of
Appeals, the Court of lasi resort, in January, 1938, is now the setfled
law on that question in New York. In that case the parties were
married in New York during August, 1835. Both partles, residents of
New York, continued to reside there after the marriage. Now quoiing
from the facts set forth in the decision:

“In November, 1935, the husband left the sitate of New
York.and became a resident of the State of Nevada. There he
commenced an action against plalntifi for a divorce, in accord-
ance with the laws of Nevada.

“On November 4, 1835, the plaintiff executed and acknow-
ledged B Dower of attorney wherein she appointed Joseph P.
Haller, of Reno, Nevada, her lawful attorney at law and In
fact to represent her in the divorce action with full power and
authority to do mll acls that may be exercised and done by
an attorney. Thereafter the plaintiff appeared in the divorce
action by Haller, as her atiorney. A decree of the secorid Judicial
Court of the Btate of Nevada, dated January 6, 1936, dissolved
the marriage plaintiff and defendant.”

In the Glaser case, the wife, not recognizing the validity of the
Nevade divorce, alleged, among other things, that the defendant, her
former husband, “was not an actual and bona fide resident of the
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State of Nevada at the time he instituted the divorce, that he went
there solely to procure the decree and never gave up his residence
in the state of New York”

Actually the testinony (not shown in the reported case) showed
that on November 34, 1935, the husband left for Reno by airplane.
©On the forty-third day after his arrival there the divorce action was
instituted, the case was heard and the divorce decree was granted.
The husband returned to New York by airplane, resumed his medical
practice and his residence in the home which he had left forty-four
days before. He did not give up his medical office before he left, as
he had arranged with an associate for the care of his medical practice
during his absence, nor did he resign from the staff of the hospital
with which he was associated; and his bank account in New York
was open while he was away. The Court of Appeals ruled (in the
reported case):

- “These issnes liave been resolved by the courts below against
the plaintiff, It has been found that defendant ‘duly became
a resident of the State of Nevada.'”

In answer to the plaintiff's contention in this case that a decree
of divoree obtatned under such circumstances is agalnst public policy
of the State of New York, the Court said:

“Our courts have many times recognized such decrees as
valid end have never indicated In any way that any policy
of this state is infringed.”

“By Article 4, Section 1, of the Federal Constitution, ¥Full
faith and credit shall be given to the judicial proceedings of
every other state.”

“When we speak of public policy of the state, we mean
the law of the state, whether found in the (state) consiltution,
the Statutes, or judiciel records.

The Court of Appeals in the Glaser case pointed out that Massa~-
chusetts had a specific lIaw which expressed the public policy of that
state forbidding recognition of forelgn divorces obtained by its resi-
dents in other states for causes mot recoghized In that commonwealth.
In that connection the New York Court of Appeals stated;

“We have no such statute in this state, and, as we have
heretofore recognized these decrees of a sister state * * * * we
must affirm the judgment below.” (Authorities in support thereof
quoted In -the decision.) See also Krause vs, Krause (N. Y.) 26
N. E. (2d) 280.

If any of you gentlemen would llke to satisty yourseives further
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as to the trend of thought in New York concerning the so-callea
migratory divorces, I recommend that you read the case of Olmsted
vs. Olmsted 190 N. ¥, 458; 83 N, E. 569, decided in 1908 and then com-
pere 1t with the Glaser vs. Gilaser case decided In 1838 (supra) which
we have Just examined. You will see how liberal the New York Court
has become in its views on the subject.

The problem of migratory divorce of course is not new. Nor has
it begun to give concern only in the last few years; they were disturb-
ing as far back as the Chester A. Arthur administration, The popular
attitude towards divorce, however, 1s totally different today from
What it was when the Olmsted case was decided. We might as well
admit that society as a whole no longer considers divorce the shocking
thing it was at the time the Olmsted cese was decided. It has passed
through the phases of first being almost g crlme, then a social outrapge
then a regrettable necessity, until today it has become an event rmr:
too greatly different from any other event. Lewellyn, Bekiind the
Law of Divorce, 33 Col, L. Rev. 249, 294 (1953).

) Despite warnings in non-legal literature as to the invalidity of
migratory divorce (Prosser, Divorce Forum, 1938} every dally newspaper
carries sccounts of sucn divorees Ppianned by and granted to persons
described as being “of New York City”,

Now returning to Idaho:

Gentlemen, the divorce laws of idaho are all right; some of you
may be saying te yourselves right now, “We know that our laws

are all right and that they stack up with the divorce laws of Nevada
so what?” '

As a New York attorney there has been, up untll this investigation
8 great deal of doubt in my mind whether a divorge granted unde1:
the Ideho divorce laws would be upheld by the New York Courts
especlally as applied to such & set of facts as your client presented to
you when she came into your New York office,

The six months prohibitory clause in your divorce low has created
much doubt in the minds of the New York attorneys. The average
New York attorney does not know thet the six months prohibitory
provision is not applicable in cases where his client wishes to go
out of the state of Tdaho and remarry within the six months period
if he or she does not intend to return to Idaho to live,

‘For example, before I came out here lest fall to take up my
residence, I went around and called on many of my friends who
gre’attorneys in the large firms In New York and fold them T was
golng to Idaho, and hoped, with the consent of your bar commission
to practice law in that state. I told them about the Idaho divor\ce;
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laws. In nearly every instance they asked ine the question—would a
client sent to Idaho for a divorce have to wait six monfhs before he
or she could remarry? To be perfectly frank, I told them I didn't
know. You see the average lawyer, and in some instances some of
the most outstanding lawyers in New York, do not know the law on
this guestion; the sad part is, that they don't or won't take the time
to look up the law and enswer such a question in their own minds.
Thus the easiest way out for them is to tell their clients fo go te
Nevada, because under the Neveds laws such a gquestion does not
arise to create doubt in their minds.

After my investigation on this subject, there is no doubt in my
own mind that the New York courts will uphold the Idaho divorce
decrees where a case similar to the hypothetical case, here presented,
is lald before them.

If at some future time your. bar commission should see fit to
admit me to practice in this state, I would not hesitate to advise
any attorney in New York, who made such an inquiry as we have
just examined, that he can send his client to Idaho and that a divorce
decree obtalned In this state will stand up with any like decree
obtalned in Nevada.

Gentlemen, I don't know whether you realize it or not, but for
the past five or six years the eyes of this country have been on Idaho
more than any other state in union. Idaho has recelved more favor-
able publicity than any other state in the United States, every peraon
who has ever visited this state goes home singing the praises of
Idaho. ‘They love its natural beauty, its mountains, its valleys, its
lakes, its desert, its rivers, its climate. From one end of the stete
to the other its beauty is unsurpassed by any other state in the
west, and I have seen them all, The grand publicity which Idaho has
been receiving has captured the imagination of everyone ,and they
al! want to see the state about which they are hearing so much,

You are probably saying, “Yes, that is fine, but from a practical
standpoint, how is that going to affect us as attorneys here in Idaho?”
It is going to affect you in thizs way: Where now your leading indus-
tries are agriculture, mining, lumbering and stockreising, I prophesy
that in the not too distant future the tourist trade, which is even
now an industry of over $25,000,000 per year will be an industry which
will match any of them. It will bring people here who will spend
money and leave it in the state—this will affect business generally
and indirectly will affect you as attorneys. Your local clients who
are how hesitating to come to you for urgent professional advice and
are putting off consultation because of the expense, will then not
only come to see you but will pay you your fees. And of course many
of the people coming into the state will take advaniage of your
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divorce laws and that will be an additional source of revenue to you.

Gentlemen, believe it or not, you as members of the Idaho Bar
are the envy of the legal profession everywhere. Before I left the east
to come here to live, every attorney I talked to, without exception,
said, “I wish I were going with you. You are being wise. What a grand
state in the west you have picked out. What an ideal iife you will
live there In one of the few remaining frontier states where the spirit
of the ploneer still lives,” Gentiemen, you really have something here
in your State of Idaho—an empire in the making, Idaho is going
places. You are to be congratulated. I strongly urge you not to sell
Idaho short. ><

PHIL EVANS: Isn’t it a fact, Mr. Taylor, that it would be
advisable in facilitating the securing of this business to which you
referred, to have the prohibition against remarriage in the six months
period removed from the statutes, so they could remarry in this state
without being compelled o journey to some other state in order to be
married?

PRES. GOFF: You must be stirring up business for the Justices
of the Peace.

MR, TAYLOR: That is really the stumbling block, They see that
six month provision and get leery and won't look up the matter and
then they say, “Go to Nevada.” It might be belter to remove that.

MR. H. B. THOMPSON: In the (laser case, what would have
been the result if the Court had found it as a fact that residence
had not been established in Nevada?

MR, TAYILOR: Of course, I am depending entirely on this
class of cases for that matter of jurisdiction or residence when clients
are going to live or come to Ideho. The Glasér case first came up
before the Supreme Court and was decided for the defendant end
carried to the Appellate Court, A lot of people were gelting a little
jittery when the case was appeaied to the Appellate Court, because
there were a number of Nevada divorce decrees. They got one of the
most prominent New York firms to handle the case in the Appellate
GCourt, and the decision by Justice Crane was brief and to the point,
and went the fullest extent to 1tphold those divorce decrees, even where
it was apparent the parties didn't intend going on Hving inm Nevada.

FRANK MARTIN: OCur local court has required that we state
in the decree that the parties are not to remarry anybody except
themselves during the six month period. Can you find any authority
or necessity for writing that in the decree? :

MR. TAYLOR: No,

RALPH BRESHEARS: It has been quite some time glnce I have
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read the.case, but ihe Supreme Court of the TUnited Biates s good
many years ago decided the case of Haddock vs. Haddock, in which
they refused o recognize the validity of migratory divorces. Did you
consider that case?

MR. TAYLOR: No.
PRES. GOFF: We will adjourn until 1:30.

SATURDAY, JULY 12, 1941
(Affernoon Session)

PRES. GOFF: We should have the Report of the Committee
on Preserving the Practice of Attorneys Called into Military Service,
and then following that we wlll hear from Mr. Boughton.

Edward Johnson of Orofino, who prepared this report is unable

to be present. I am going 0 ask the Secretary io read ii.

REPORT OF THE COMMITTEE ON PRESERVING THE PRACTICE
OF ATTORNEYS CALLED INTO MILITARY SERVICE

Among the manifold problems born of the present National Emer-
gency has arisen that of the legal practitioner who has been, qr
may shortly hereafter he called to serve in the Military forces of .th]s
Country, so leaving his business and office for an undetermined
period. This matter has ealled forth discussion and recommendations
from the Junior Bar Conference of the American Bar Association,
and the Idaho State Bar, in recognition thereof, have named the
following committee to study the problem and formulate recommen-
dations caleulated to assist in the preservation of the practice of
attorneys called into such service:

gdward T. Johnson, Russell Randall, Ray E. Durham, Fred H.
Snook, Robert St. Clair, Robert E, Brown, Robert N, Elder, and Eugene
®, McCann, with Wilbur L, Campbell as advisor.

It appears noteworthy that, in line with the problem presented,
the committee 1s made up, for the most part, of members of the

bar who are most likely to be called to sueh duty, bub it should
be borne in mind that meny of the older members are equally subject

to eall,

After careful consideration and study upon the part of your
committee we respectfully submit the following report and recom-

- mendations:
ANALYSIS OF THE PROBLEM

In ot least some instances where Idaho lawyers are called {o the
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colors it will pe found that they are, at the time of such call, either
members or employees of established law firms which also contain
members not so subject to call. We have omitted herein any direet
consideration of the problems which might arise with respect to such
situations in the belief that the firm relatlonship will afford pro-
tectlon for the departing member or employee as the case may be.

Our real problem arises when the independent practitioner is
called and must leave his offlce unattended and his clients’ business
uncared for. He is, of course, then faced with two alternailves: He
may elther persuade his clients to await his return; a procedure ordi-
narily impossible to expect; or he may obtain asslstance from one
or more attorneys not subject to call in caring for sucu business during
his absence.

Assuming the improbabllity of the flrst alternative, and there-
fore disregarding it as & solution to the problem at hand, it would
appear that, with the adoption of the second, four personal relationships
must be considered,

(a) The relationship between the departing and substitute at-
torney;

(b) The relationship between the substitute attorney and the
established clients of the departing attorney;

(¢) 'The relationship between the substitute attorney and the
persons who seek, after his departure, to become clients of the depart-
ing attorney; and

(d) The relationship between the departing attorney and his
clients, both old and new, throughout the entire situation.

Naturally these relationships are to be made the more difficult by
the parammount precept that in all instances the best interests of the
client must govern. '

REFPORT AND RECOMMENDATIONS OF BUBCOMMITTEE OF
COUNCIL OF JUNIOR BAR CONFERENCE ON
CONSERVATION OF LAW PRACTICE

“Tt is the recommendetion of the Committee that the Chairman of
the Jundlor Bar Conference In the name of the Conference issue &
letter to the varlous Bar Assoclations of the United States and affiliate
unlts of the Junlor Bar Conference suggesting the sppoinimeni of
Jocal committees for the conservatlon of the praciice of lawyers in
milltary service and attaching a st of suggestions to those committees
when created, the current suggestions to be as follows:

“It is suggested that the duty of this committee be to:
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v}, Notify all lawyers pracbicing in .......... County {or
clty) of the formation of the commiitee, its purpose and its
willingness to assist all lawyers in service In the conservation
of their practice; and give newspaper publicity to this fact.

wg Maintain a list of reputable attorneys who are willing
to mssist in conserving the practice of lawyers entering the service
by handling their legal matters in cooperation with the com-
mittee. Where the lawyer enterlng the service requests the as-
sistance of the committee, he may select one or more from this
1st;

a3 Require the substitute to enter into an agreement with
the service man who desires the committee’'s assistance, pro-
viding for an eguiteble distribution of fees, and further providing
that for a reasonable time after the service man’s return the
appointee will not, under any circumstances, directly or in-
directly perform any legal services for the clent or clients with-
oubt the express consent of the man formerly in service. The
latter provision shall likewise npply to new business of the service
man acquired during his absence;

“4  Maintain contact with the service man and the sub-
stitute and be ready to render reasonable assistance to the
parties at any time upon request; and

“5, Do any and all other acts which, in its judgment, are
necessary or reguired o conserve or assist in the conservation
of the practice of any service man.

“Tt is suggested that the local committee recommend the following
course for the lawyer entering the service:

], He shall, if practicable, name some lawyer of his own
selection to handie all business during hils absence, on some
equitable basis agreeable to both parties. Notice of such agree-
ment, together with a copy thereof, may be #lled with the com-
mittee.

w9, Tn all other cases the lawyer is invited to consult with
the committee before entbering the service.

«3  When such an agency has been created, in event of
disagreemnent between them, elther party may refer the matter
to the committee for its consideration and recommendations, and
any substitute recommended by the committee shali, at the
time of his substitution, agres to follow the recommendations
of the committee.

«4 If he has designated a lawyer or lawyers to act for
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him in his sbgence, whether by private srrangement or with the
asslstance of the committee, he should advise his clients, after
securing their previous consent, of the arrangement beiore leav-
ing the office to enter the service.

“Because the problem of the young lawyers of the country subject
to military service is a continping one and one particularly appro-
priate for consideration by the Junior Bar Conference, it is the fur-
ther recommendation of your Committee that it be continued until the
annual meeting and that it be authorized to make additional suggestions
to Tocal committees as further study might warrant,

JAMES ARTHUR GLEASON,
Cleveland, ©Ohio,

JAMES D. FELLERS,
Oklahoma Clty, Okla.

JOSEPH D. CATHOUN, Chairman,
Media, Pennsylvania.”

While we here give you the benefit of such report we do not feel
thaet it, ai least in its entirety, is necessarily an answer to the problem
in the State of Idaho. It appears to be more suited to larger com-
munities than are common here and discounts too much the intense
personal relations between attorneys and clients usually found to exist
in more rural sections.

RECOMMENDATIONS

Without any effort to discuss at length the tremendous number
of individual cases which may, and no doubi will arise within the
general relationships herelnabove outllned in our ansalysis, we re-
spectfully submit to this Bar the following recommendations:

1,. That each Inferested attorney make his own arrange-
ments for substitute attorneys to keep his office open in accord-
ance with the particular situations found in his particular
business.

2. That, in meaking such choices, such attorneys freely ad-
vise with their cllents In an effort to setisty themn, as nearly as
possible, with the substitutiom, giving the facts of his departure
wide publicity by news kems and letters.

3. That all lawyers throughout the State conscientiously aid
In this protective program and that the President of the Idaho
State Bar address a letter to each member caillng his or her
attention to the situation and personsally requesting cooperatlon.

4. That thls committee be allowed to retain its entity
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during end throughout the present. Nationmal Emergency in order
that new situations, as they arise, may be studied with a view
to action by the State Bar and by Local Bar Assoclations,

Respectfully subritted,
(Signed) EDWARD T. JOHNSON
Edward T. Johnson, Chairman,

PRES. GOFF: This matter could well be referred to the Com-
mission for the protection of these young lawyers and their practice.
If there is no oppesition this repert will be referrad to the Bar Com-
mission.

I have here the report of the Canvassing Comimittee Irom the
Northern Division.

July 11, 1941
TO THE MAHO STATE BAR COMMISSION

Your commlttee canvassing the wvotes for commissioner for the
Northern Division for the ensuing term, have mef and canvassed the
vote. A total of thirty-four regular hallots were casf. All ballots are in
favor of Mr. Paul W. Hyatt of Lewiston, Idaho. We report that Mr.
Hysatt is duly elected commissioner for the Northern Division for the
ensuing three years.

Respectfully submitted,
FRANEK F. KIMBLE
E. V. BOUGHTON.

PRES, GOFF: I will officially introduce Mr, Paul Hyatt as the
new Commissioner for the Northern Division. Mr, Hyvatt has been quite
ill, was at Mayo'’s, and returned to Lewiston only a few days ago and
is not able to be here. Mr. Hyatt has been on our program committee
and has been & wvery actlve member of the Bar, I am sure he will
bring something of real value to the Bar.

Mr. Boughton was io discuss some of the phases of the paper,
hy Mr. Taylor. Mr, Boughton of Coeur d'Alene.

E. V. BOUOGHTON: Mr. President, Officers and Members of the
Ideho State Bar, Ladies and Gentlemen:

What is the matter with Idaho’s Divorce laws anyway? I am
convinced that, under the laws of this state, a divorce granted by
any competent court absolutely dissolves the marriage,

I. C. A. Section 31-601 provides, that
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“Marriage is dissolved only:
“l. By the death of one of the partles; or

“2, By the judgment of & court of competent Jurisdiction
decreelng a divorce of the parties”

And “That the effect of a judgment decreeing a divorce is
to restore the parties to the state of unmarried persons”. (I, C. A.
Sectlon 31-602.)

1t will be noted that Chapter § of Title 31 deals with the subject
of Divorce.

Chapter 3 of Title 31 deals with the subject of Marriage—Nature
and Validity of Marriage Contract, and
BSection 31-207 provides:

“That a subsequent marriage contracted by any person during
the life of a former husband or wife of such person, with any
person ofher than such former husband or wife, is illegal and
vold from the beginning unless;

“l. The former marriage of either party hes heen annulled
or dissoived more than six months; or,

“2, Buch former husband or wife was absent and not known
to such person to be living for the space of five successive years
immediately preceding, or was generally reputed, and was be-
lieved by such person, to be dead at the time such subsequent
matriage was contracted.

“In either of which cases the subsequent marriage Is valid
until its nullity is adjudged by a competent tribunal.”

Clearly Section 31-207 of I. C. A. establishes the policy of this
state with reference to the qualifications of persons who are married
In this staie, and it applies allke to parties who seek a marriage li-
cense, who may be domiciled in another state and if they have been
divorced within six months a lcense will not be granted. On the
other hand, our laws with reference to the qualifications of those
seeking & marriage license in this state are not extraterritorial and
cannot have any force or effect upon parties marrying in enother
state under the laws of that state.

It is a general rule of law and so far as I know, or have been
able to find, there are no exceptlons to the proposition that s mar-
ringe valld under the laws of the state where the marriage is consum-
mated 1s valid everywhere.

Moreover, our Sectlon 31-208 provides, that

IDAHQ STATE BAR PROCEEDINGS 107

“All marriages contrected without this state, which would
be valid by the laws of the country in which the same were
contracted, are valid in this state.”

Our law with reference to ma.rriagei was teken generally from
California, and California in an early decision, (In re Wood's Estate,
69 Pac. 800} the Supreme Court of California laid down the following:

“Section 61 of Civil Code (corresponding with our Section
31-207) being general legislation prohibiting marriages between
certain persons, has no extraterritorial operation. An exhaustive
review of this question is found in State v. Shattuck, 63 Vermont
403, 38 Atlantic 81, 40 L, R. A. 428. It Is there said: “The language
of our statute is gemeral, and it is & fundamental rule that no
statute, whether relating to marriage or otherwise, if in the
ordinary general form of words, will be given effect oufside
of the state or county enacting it. * * * * * Hence, if a statute,
silent as to marriages abroad, as ours is, prohibits classes of
persons from marrying genertlly, or from intermarrying, or de-
clares void all marriages not celebrated according to prescribed
forms, it has no effect upon marrlages, ever of domiciled in-
habitants, entered into out of the state, Those marriages are
to be judged of by the courts of such state, just as though the
statute did not exist. Bishop on Marriage and Divorce (Section
86T) declares the same rile, Therefore when Section 61 uses the
langunge, ‘a subsequent marriage contracted by any person, etc.,
it only refers to & subsequent marriage contracted in the State
of California by any person, and the section should be read as
though the words ‘in the state of Califernia’ followed the word
‘contracted’, It canmnot be possible that the legislature by this
sectlon attempted to declare what particular marriages con-
tracted in the tSate of Nevada, or any other place in fhe whole
world, would be invalid and void. Section 63 of the Civil Code,
hereafter quoted, shows that the legislature never thought of
such legisiation. By inserting the words ‘'in the state of Cali-
fornia® in the section—words which it 1s perfectly apparent
should be inserted by construction,—then there is nothing left
in this case for respondent; for the marriage here contracted
and which we have here under consideratlon wes not contracted
in the state of Califormia, but in the state of Nevada, and
therefore Sectlon 61 has no application to it whatsoever, Section
61 refers to marriages contracted in this state, exactly as does
Section 60, which declares, ‘All marriages of white persons with
negroes or mullattoes are illegal and void.! In the face of that
law, this court held that a marriage between a white man and
g Negro woman, contracted in the territory of Utah, belng valid
there, was & valid marriage in this state.”
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This is the general rule followed by the state of California, and
in the late case of McDonald v. McDonald, 43 Pac. (2d) page 362,

" the Court held:

«That & contraet entered Into in Nevada between a boy
of 18 and & girl of 16, who were residents of Callfornia and went
to Nevada to evade Californla law and were married there with-
out obtaining consent of thelr parents or guardians, and there-
after immediately returned to Californis, must be recognized
as valid in California, notwithstanding California law making
consent of parents or guardians indispensable, since marriage
was valld under Nevads law.”

See generally, 18 R. . L.—subject MARRIAGE, paragraph 9, page
388, wherein it is stated:

“1t 15 the generally recoghized rule that a marrisge valid
by the laws of the country where contracted will be recognized
as valld everywhere, This rule is apparently without exception
so far as the question of validity depends upon the manner or
form of its solemnization.” (28 Corpus Juris 1276}

1 pin advised that in one Judicial District of this state, the Court

Inststs that the provisions of Section 31-207 be wriiten into the divorce,
decree by a clause reading to the effect “that plaintiff and defendant .

are prohibited from marrying excepting the one to the other, for a
perlod of six months from the date of the decree.” T am noi advised
as to the reason for this requirement because the Court has jurisdiction
to grant an absolute divorce, We have no interlocutory decree and no
decree nisi. The only jurisdiction that the Court has is to grant or
refuse & decree. When a decree Is granted the Court would seem to
have no authority to place any condition in the decree which Is not
authorized by the statutes of the state. It will be conceded, I think,
that people who come to the State of Idaho for a divorce have a
problein of propersy Interest and heirship, and slso the problem of
legitimacy or iliegitimacy of the children born of a subsequent mar-
riage, but if the marriage Is contracted by & party divorced under
the laws of this state, even though within the six month period, if
the marriage contract is solemnized in a state the laws of which
state do not place such a restriction as provided by our Section 31-207,
that the marriage is valid; property rights are protected snd there
can be no questlon as to the helrship or legitlmacy of the children,

1 have not attempted to discuss the effect of a divoree in this
state as construed by courts of other states where the decree ls awarded
the plaintiff based upen substituted or constructive service where
the defendant does not submit to the jurisdiction of the Idaho Cours.
That is a subject over which Idsho has noe contrel and no state 1s
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bound to recognize such a decree and there Is nothing we can do
gbout it.

In the case of Haddock v, Hoddock, an early case decided in 1906
by the United States Supreme Court and reported in 201 T. S. 562;
26 Supreme Court Reporter 525, in which the Supreme Court holds,

“That mere domicile within the state of one party to the
marriage does hot give the courts of that state jurisdiction to
render & decree of divorce enforceable In all the other states
by virtue of the full faith and credit clanse of the Federal
Constitution, against 2 nonresident, who did not appear and was
onély caonstructively served with notice of the pendency of the
action.”

) This case has been approved In the case of Dayis v, Davls, declded
in 1838, and reported tn 305 U. S, 32; 59 S. Ct. page 3.

In many jurisdictions, especially in Canada, forelgn divorces will
not ke recognized at all, unless:

1. Such a domicile existed as according to International
law would give the foreign court jurisdiction to dissolve the
marriage.

2, Proper notice of the proceedings was given to the re-
spendent or defendant by actual personal service or by sub-
stituted service, and

3. The divorce was not secured by fraud, cellusion or con-
nivance,

I am Indebted to attorneys Abbott & Auxier of Edmonton, Alberta,
for an interpretation of Canadian law as follows:

““That the only Court whose jurisdiction in divorce is recog-
nized Is the Court of the jurisdiction where the husband is
domiciled, that is, not only must he have reslded in that jurls-
diction at the time of the divorce sult, but he must have had
a bona fide intention at thet time of making his permanent
home in thaet jurisdiction.”

In other words, so far as Cenadian courts are concerned, a party
comling to the states for s divorce with the Intentlon of returning
to Canada, the ,court will refuse to recognize the validity of the
divorce.

Illustrating the tenacity with which those c¢ourts eling to the
domicillary jurisdiction:

An Alberts Court refused to grant a divorce on the ground
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that the plaintiff was not domiciled in Alberta although he had
resided and had carried on a business there for twenty-five
yeers. The plaintiff, who had migrated to Edmonton from Wis-
consin, had expressed on numerous occasions his intention to
return to Wisconsin to live when he had accumulated sufficient
money to retire. While he had accumulated considersble per-
sonal property he had no investment in real estate and the
court refused to grant the divorce on the ground that he was
not domiciled according to international law, '

It will be conceded, I think, that the Idaho divorce laws are quite
llberal. There are one or two particulars in which our statutes might
be amended so as to clarify proceediniffs somewhat, and I am of the
opinlon that the further ground of “incompatibility” should be added
to Section 31-603 of I, C. A.

Then under the provision of Section 5-905, it is provided:

“When from any cause the summons in an actlon has not
been personally served on the defendent, the court may allow,
on such terms as may be just, such defendant, or his legal
representative, at any time within one year affer the rendition
of any judgment in such action, to answer to the merits of the
original action.”

This particular provision has been emphasized in Martindale-
Hubbel! Idaho Digest, where the following language is used:

“Defendant served by substituted service and having good
defense may appeer within one year and have decree set aside.”

Compare this provision with a slmilar provision of the Nevada
Statute, which reads as follows:

“Where a default decree has been enfered, the defendant
may thereafter, on written consent of plaintiff, enter a general
appearance In the action with the same effect as 1f eniered before
trial. Thereupon court mey make modified decree showing such
general appearance and enier same nunc pro tune =8 of date
of origingl decree. Partles may stipulate for further modification
of decree. (18931, p. 250; 1835, p. 209).”

From this, it will be observed that default cannot be set aside
without written consent of plaintiff.

In conclusion, I am of the opinion that,

{a} An Idaho Court has jurisdiction only to grant or refuse
to grant an absolute deeree of divorce, so far as the divorce itself
is concerned. Of course it will be conceded that in an action
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for p divorce the CGourt may grant relief by way of separate
maintenance.

(b) When a divorce is granted it is final and absolute
divorce dissolving the bonds of matrimony and restoring the
parties to the state of unmarried persons,

(¢) That Section 31-207, which merely defines the gualifi-
cations of persons seeking to be marrled in this state should
not be construed in connection with the divorce laws and has no
force or effect outside of the Btate of Idaho, and that a mar-
ringe contracted in and under the laws of any other State
is a valid marriage for all purposes and must be so recognized
here es provided in Section 31-209, which provides:

“That all marriages contracted without this state, which
wolld be velid by the laws of the country in which the same
were contracted, are valid in this state.”

I recommend that the question of possible changes in our diverce
laws be referred o 8 Commiltee appolnted by the Bar for investigation
and report.

FRANK MARTIN: I would like to say in regard to Mr. Taylor's
paper and in connection with Mr. Boughton's, I had occasion this
spring to go very deeply imto this same subject with & firm of
prominent New York attorneys, and we arrived at the same con-
clusions these gentlemen heve arrived at.

The question I would iike to ask Mr. Boughton is this: In a number
of the judicial districts the courts have taken the attitude in a
divorce actlon, after service and the defendant makes an appearance,
that it is necessary to wait the full period of twenty days after
service, even though the defendant and plaintiff both agree testimony
can be put in at once and decree issued. I find nothing in the statute
to justify that position, and I wondered if you had?

MR. BOUGHTON: We never had any experience of that kind
in our perticular district, but I have understood some of the courts
have taken that position. It seems to me under the law either party
to an action, when it is et issue, may call it up at any time. I know
of no authority in our statute euthorizing that conduct by the court.

MR, MARTIN: Doesn't the statuie say the contrary?
M=%, BOUGHTON: I thought so.

MR. MARTIN: It seems to me the Bar ought to take some
consideration of that matter, and where those rules sre made, they
should be abrogated, unless there is good reason for them.
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MR. J. G. HEDRICK: I have heard some criticism of the lawyers
taking and handling those cases, but perhaps the lawyers don't know
what it means to the communities of the state to have this business.
Bach one of those clients that comes from the east spends from
$1500 to $3000 during thelr stay of six weeks. That money all means
a good deal to this state. They are all going back and sending their
friends out here. We should in no way detract from that business.

MR, E, B. SMITH: Mr. President, jusi remember, “don’t sell
Idsho short, Keep your fees up.”

PRES. GOFF: I want to announce that the West Publishing
Company has offered if the Secretary would send them the names
of any attorney in actlve military service, to send free of charge the
Pacific Advance Sheets to them at thetr military address, and they
would keep track of them and send 1t to them at thelr changing
addresses.

Many of you no doubt know of attorneys who are in the service
or are going Into the service, and if you wil! send or remind them
to send, thelr names to the Secretary it will be taken care of.

We are now about to take up the next matbter on our program,
an address by Drt. Joseph R, Beeman of the Oregon Medical School
of Portland, who will address us on the Modern and Scientific Alds
to COlvil and Criminal Trials, Dr, Beeman.

DR. BEEMAN; Gentlemen of the Bar, Mr. President, First I
wish to state that I sincerely appreclate the invitation to appear before
this convention.

Getting down to business, I am not going to discuss the scientific
problems, but I am simply going to tell you what our service is end
what we can do a} the Crime Detection Laboratory, and what you
gentlemen can expect us to do. .

The difference between & civil and criminal investigation is entirely
due to our statutes. In other words, if I should drive off a
bridge, and I was drunk it would be covered by statute and there
might be grounds for a criminal action, Also the same set of facts
might give rise to a civil action. When a series of events occur such
a5 an automobile accident or motor wreck, somebedy has to know in
the first place something happened, either by their eyes or what
they heard, and the Investigation can go just so far from natural
observations. Then it may become necessary to get and use specialized
equipment to determine other facts, and when you get through with
that, you have a case being proved either for the defense or pro-
secutlon,

The ©Crlme Detection Laboratory of the Department of State
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Police was organized approximately two years ago. It wes started
to perform a few autopsies, and it has built up to where it does a
great meny autopsies; then it started working to determine whether
or not this or that was human blood or not, end it has finally worked
up to where it has a good many Dieces of specialized equipment de-
voted just to thls particular work, and then it put somebody in to
run it, and it paid them a salary. At the present titne I am lucky
enough to get that job.

This crime detection laboratory was organized principally for
criminal investigation. The facts we determine are by statute made
aveilable to the defemse upon Court order or agreement of the Pro-
secuting Attorney. I would like to say here and now the purpose of
our work is to determine the facts, not to huild a case for the prose-
cution or defense or their attorneys, After our investigatlon, if a
certaln state of facts fit the case, fine, if they don’t. it is not our
fault,

The medicel profession and the legal profession many times have
worked ai cross purposes, They are afraid of each other. The medical
examiner is afraid of the cross examiner, and the atiorney is afraid
of the medical examiner, Several years ago we had n good deal of
trouble that way, but by more work on both sides, the problems of
each were recognized by the other and the matter has progressed
nicely. Competent expert testimony has helped, too, angd by that I
mean, many facts are admitled by one side when reliance is placed
on the examiner by both sides. We are trying to get at the truth, and
ere trying to express it in plzin language, not in medical ferms, many
of which we don’t even understand ourselves,

I think you men as attorneys are “damn fools” to have an expert
witness on the stand unless you have gone over the case thoroughly
with him. I think you sbould have him write out the questions and
answers so you yourself will not get caught up In something you
don’t understand. That is the easlest method to handle experts.

I would like to show you some lantern slides, showing you what
this work consists of, and the material I am using, In the majority
of the cases they are criminal cases, but you cen see for yourseives
how important many of these things would become in civil actions.

Just remember, that in all of these investigations, where you
have any doubts, get your autopsy then, instead of three months later,
and in cases of deaths by accident or homicides, haeve casts of the
wounds faken right then, if you are goig to get them, and then
you will have it in a form that the jury can see the real situation
and can appreciate it.

Another thing, suppose a man dies and later there will be some
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litigation come up over his death. If you walt around until you are
about to try the case, and you have had him buried or cremated,
where will you be? Your evidence is gone. In most autopsy cases the
cause of death is shown in sixty per cent of the cases to be heart
failure, and if you have any suspicions, don't wait too long after
death of the party.

I would like to go over some of these slides I have and show
you the results in some autopsles, and I will continue to discuss
these guestlons then,

1 would Hike to say there is no greater field in the world for
fraud than there i in this field of so-called expert testimony. In
many places they are getting two, three and four thousand dollars
for ten or fifteen minutes testimomy. It just isnt worth it, and these
men will streteh their evidence and concluslons to fit the case,

The third thing I would like to say is that we have in the west
been getting better, and the courts have become more lenlent, in
the admission in evidence of photographs, but even up to two or three
years age photographs were not admitted in evidence in one state.
Nothing is as descriptive to a jury as s good photograph.

May I state here that all or any statements made by me are my
own personal statements and do not reflect the views of the State
Police Department, ’

If we can put out these lights, we will now proceed with these
lantern slides.

(Whereupon Dr, Beeman showed a series of slides, and discussed
each one in detail. The following is a summary of the data glven by
Dr. Beeman durlng the course of this discussion.)

Any investigation is made to determine the facts of a given
set of circumstances; namely, who, what, when, where and why
regarding the event. In the vast majority of cases these facts
can be determined by utillzing thoroughness and common senge.
In certain cases, expert aid and opinion may be of value in
determining facts whicli are beyond the utility of common ex-
perlence, An expert may come from all welks of life, and by
ne means is he necessarily a scientific worker. The purpose of
a laboratory is to determine, so far as possible, the facts, and
to present them to the layman in a simple unbiased manner.

In preparing a given case for trial, the attorney should
_not only familiarize himself with the technical facts but should
understand them. An expert may be of aid in assembling the
facts, these facts, if controversial, should include both sides
of the question so that the attorney will know what he may
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expect from the opposition, Prior fo the trial, we feel that the
attorney and expert should confer and decide the questions to
be asked and the answers to be given. In a technical matter
the questions should not be deviated from, as one word mey
change the entire meaning of the question and disconcert the
witness, often with disastrous fesults.

The Orime Detection Laboratory is & cooperative institution
hetween the University of Oregon Medical School and the De-
partment of State Police, It is a part of the Department of
State Police. The Laboratory by statute is available to any law
enforcement agency and to the defendant upon order of the

~ court, The staff and material of the Loboratory are aiso utilized
in teaching medicnl students the fundamentels of medical juris-
prudence.

The following types of examinations may be of aid in a
particular case:

POST MORTEM EXAMINATIONS: A complete post mor-
tem examination should determine the exact cause of death,
the presence or absence of disease or injury, and the relationship
of such a process to the death. The examination should be
complete, thorough, and the results recorded in detail. It should
substitute facts for guesswork. The aubtopsy should he per-
formed as soon as possible, and if poisoning is suspected, the
body should be unembalmed. Photographs and casts of pertinent
injuries should be made when necessary.

Pathology is a medical specialty, and such examinations
should be done only by those physicians who have had extensive
training in the act. An Inexpert examination is worse than none
at all. An autopsy is indicated whenever litigation ls expected.

In civil cases, the lesions may be demonstrable; the value
in industrial deaths is obvious. Suspected accidental deaths may
be on & natural or homicidal basis, Suspected suicides may be
proven to be of accidental nature. Insurance payments moy
hinge on the results of such an examination.

In criminal cases, the following pertinent guestions may be ans-
swered:

BLUNT INSTRUMENT wounds: Bize and shape of weapon,
direction of blow, order of severn] blows, and relationship of
such blows to death.

STAB WOUNDS: Extent, depth of wound, amount of
injury, direction of blows.
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ASPHYXYA: Mechanism of suffocation (manusl, mechani-
cal, gases, drowning). If drowning is suspected, was death due
to drowning or to a natural disease process.

BURNING: Identification of body through sex, size, color
of halr, stomach content, teeth. Was the body alive when the
fire started?

GUNSHOT: Entrance and exit wounds, direction of the
angle of flre, extent of injury, The distance of gun from hody
may be approximated roughly but is not exact, Powder debris
may be deposited Inside the body In very close wounds without
external burning or tattocing, The clothing may be preserved.
Bullets removed from bodies should be wrapped in cotton and
not disfigured by the surgeon. From the examinatlon of the
bullet it may be possible to tell the calibre of the weapon used,
the make .of the weapon, and an opinion may be given as to
the identity of the weapon used. We feel that the latter is

lpurety opinion, and should be given credence only In a cor-

roborative degree; we feel that the methods now in use have

a serious inherent error and that the results should be scrutinized
with care.

POISONING: 1In suspected poisonings, excreta, vomitus,
and household utenslls should be saved. In non fatal cases, body
flulds and blcod should be secured at the earliest opportunity.
Fatal poisonings should haeve a complete sutopsy and the entire
viscera tramsmitted to an analyst, uslng dry ice as a refrigerant.
Embalming fluid will vitiate tests for alcohol and cyanide. If
the body is embalmed, samples of the embalming filuid should
be secured. The stomach content alone hes no legal value in a
polsoning case. The result of an investigation in these cases
should tell the amount of polson, identify the poison, show
that the symptoms are those of the poisoning, that the sutopsy
Iindings are compatible with poisoning, and that death was
not due to a natural cause. Often the type and source of the
poison may be indicated. '

The aloohol content of blood is an index of the degree of
Intoxication at the time the blood was taken.

_ RAPE: &Semen may be identified as belng present and
being of human origin, It may be detected on the penitalia or
clothing of the victim,

BLOOD: May be identified as blood, as to whether of
animal or human origin, and the directlon from which it has
fallen. The determination of the hlood group in steins is un-
satisfactory.
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PATERNITY: From the blood grouping of the child, ad-
mitied parent and suspected parent, it may be possible to prove
the defendant not to be the paremnt. It Is impossible to prove
himn to be the parent.

CHEMICAT,: Analyses of materials may show their identity
or non identity. Standard methods of exaemination including
spectrographic analyses may be resorted to. Examples are glass,
paint, and dirt comparisons. Inflammables in arson.cases mey
be detecied.

MICROSCOPIC EXAMINATIONS: May be used to de-
termine the identity of materials, Hairs may be compared but
cannot be shown to come from the individual, Fibres may be
identifled. Defects in tools may leave characteristic impressions
which may be compared. Fibres, iextiles, and papers may be
compared. Torn edges mey be matched.

PHOTOGRAPHS: Are used to preserved ithe incident as it
occurred, They ellow the jury to see what fook place, and
technical photography may be used to mognify typical portions
of an exhibit, or to disclose materials invisible to the eye but
vigible to the camera. Motion picture photography is of velue
in fraud cases, where permanent injury has been claimed.

DOCUMENTS: May show erasures or alterations; tracings
of signatures may be demonstrated; difference in papers may
disclose a fraud. Typewrlters may be identified. Opinion evi-
dence of forgerles should be used only as corroboration.

PRES. GOFF: 1 am sure, Dr. Beeman, it has heen very worth
while that you did comme to Sun Valley. Are there any questions that
you have?

-~

GEORGE VAN DE STEEG: I hove one guestion in connection
with the test of blood for alcohol. Where the defendant has been
charged with driving a car under the infiuence of intoxicating lquor,
the man’s blood best was taken an hour or an hour and fifteen min-
utes after he was shown to have been driving the ear. What would
you say was.the value of that blood test in determining whether or
not he was intoxicated when he was driving the car?

DR. BEEMAN: ‘The blood test is valuable or not depending on
the tlme it was teken. It tekes some time for the system to absorb
the alcohol. There is another thing. A man mny have had a couple
of sandwiches, and then a couple of high-balls, end that slows up
the time, too, and then you may have from that the alcohol level rising
from the time of the accident to the tlme the test was taken. We




118 IDAHO STATE BAR PROCEEDINGS

don’'t Uke to use that test exclusively, but only in corroboration with
other evidence and tests,

PRES, GOFF: The next matter for discussion before us was
discussed to some degree last year, and this is More Problems in
Community Property Law, which is a continued discussion from 1540,
by Mr, Frank Martin, Jr., of Boise, Mr. Martin:

FRANK MARTIN, JR,: Mr, Chairman, Genillemsn of the Bar:
Last year we had the pleasure of lstening to Mr, Schimke present
some problems of community preperty as related to Life Insurance.
This year I wish to present some of the problems of community
property as related to Real Estate, and particularly from the view
point of a practical title examlner.

In order for there to be community property, there must be,
of course, s marriage relationship between the parties at the time
of the acquiring which is recognizable under the laws of Idaho. Any
real estate zcquired by either spouse after merriage, is, from the
view peint of the examiner, to be considered as community property.
Humbird Lumber Co. v. Doran, 24 Ida. 407. The only exception to
this rule is where, by the instrument of conveyance or other proper
record, sufficient facts are disclosed to show otherwise. Qur Supreme
Court hag in many instanpces, held this presumption to be rebuttable,
but has placed the laboring car in the hands of the party claiming
adverse to the presumption,

This presumption i5 very inclusive and from the title examiner's
viewpoint, is controiling unless, as said before, the record facts dis-
close definitely that the property comes within the statutory defi-
nition of separate properiy of the spouses. (See Chapter 62, Session
Laws. 1841.)

Our Courts have said that the husband and the wife are equal
partners in the community realty, each having the same vested interest,
without distinction as to degree, quantity, nature, or extent, {(Peterson
v. Peterson, 35 Ida. 470; Ewald. v. Hufton, 31 Ida. 373.) Our Iirst com-
munity property statuie was passed in 1867 and is very short and
inclusive. It was,

“all property acquired after the marriage, by either husband
or wife, except such property as may be acquired by gift, be-
quest, devise, or descent, shall be common property.”

This definition of community property as applying to real estate,
with certain minor additions and attempts to clarify, is in effect, our
present statute. However, from a practical viewpoint, an examiner
of titles 1s. not interested In these early provisions, as prior to 1885,
the wife had nothing to say about the use or disposition of the common
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property. In that year the Legislature passed the act which provided
that the husband could not convey or mortgage the property selected
or set apart as a homestead, or used or occupied as = residence without
the jolning of the wife. This act was recodified in the Revised Statutes
of 1887 In Section 2505, and was considerably clarified and shortened.
The 1887 Statute continued m force without change until amended
by the 1913 Legislature, the amendment teking effect May 5, 1513.
Thereafter sll deeds or encumbrances of corrmmity property must
be signed by both husbend end wife, and must be acknowledged by
both. This 1913 Statute is, in effect, the law today.

We now come to the guestion of conveyances, From our prelim-
inary discussion we flnd that prior to the year 1885, the title examiner
is not interested in whether or not the wife joined in the conveyance
or encumbrance, or whether or not the owner of the property, (f a
male) was married or singie as the husband had the absoiute power
of disposition of the common property. However, if the title stood in
the name of s Wwoman during this period and the husband does not
join in the conveyance, we are put on our guard to determine the
separate character of the property and the marital status of ihe
OWILET.

After 1885 and until May 5, 1813, the question of the use of the
common property becomes of importance fo the examiner, For if
the property were selected or set apart as a homestead or used or
pecupied as a residence by the husband and wife, the conveyance
or encumbrance of such property must be signed and acknowledged
by both the spouses.

During this period the record of the mejority of the titles is
silent as to the use of the property. The conveyancers at that time
undoUbbedly satisfied themselves, end if the property was not used
as & residence by the spouses, proceeded to have the husband alone
sign the deed. Today we have no nowledge of these old matters,
and the custom naturally arose of taking affidavits of those familiar
with the property and the parties as to their marital status and the
use of the property.

I have often been asked by young examiners as to the efficacy
of these affidavits, This is a hard question to answer from a technical
viewpoint, but from the praectical side, the answer is easy. What
could you do if you did not accept them? Their value as evidence
is nil, but their authenticity is upheld by the fact that for now
almost thirty vears, no one has questioned. As time goes on the persons
living who can make such affidavits are becoming fewer and fewer
and in cases now existing where no such affidavits have been secured
in the past, it is in many cases impossible to secure them. In my
opinion and in the opinion of meny expert title examiners, the time
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has now arrived when we can safely assume (in the absznee of any
record evidence to the contrary) that where, during this period, ihe
man alone has signed the conveyance or encumbrance, that he was
elther unmarried, or, if married, that the property was not used
or ogeupied by the spouses as a residence, The Homestead question
does not bother us as these would of necessity in order to be valid,
appear of record.

After May 5, 1013, the question from the title examiner's view-
polnt is simple. We should assume, unless the record shows other-
wlge, that a person owning property is married and when the property
Is #0ld or encumbered that the spouses must joln In signing and
acknowledging the instrument. The presumption is, except in case of
record evidence to the contrary, that the properiy 18 community. It
may seem harsh, but the practical viewpoint is that it is up to the
owner who wishes to sell to my cllent, to satisfy me that there was
no community interest and hence no reason for the spouse of the
record title holder to joln,

Perhaps the most troublesome fact that we, as examiners, have
to face Is difference In use of names, and this applies to sll title
questions as well as to community interésts. Where the parties are
alive this 15 not hard to remedy, as it 18 ususally easy to secure new
deeds reciting the facts as to the discrepancy, If the parties are dead
or cannot be found, the question becomes complex. Again we must
resort to the practicel side and if the discrepancy can be recongiled
on the recerd by names and initials or use of nicknames, or diminu-
tives, I think we should forget it and pass on. Also affidavits are
used extenslvely for this purpose and, I believe, as a rule should be
accepted. However, If the discrepancy is so great as to amount to a
break in title, probably the only remedy is to resort to the courts.

As examiners and atiorneys, we cennot recall what has happened
In the pasit as to disclosure of whether or not property has a eom-
munity status. However, in our hands liea the prevention of a large
part of this trouble in the future. When preparing s conveyance or
encumbrance, we should ascertein all of the faects in regard to the
marital status of the grantors. If the record title holder 1ls a bachelor
or a spinster, Insist on the Instrument saying so, To merely designate
the grantor as single, or unmarried, only adds to the misery of some
future examiner, as under some authorities, it presupposes a previous
marriage. If there is a record discrepancy as to use of names, clear
it in the instrument by way of a ceriificate of the grantor as to the
facts, If the grantor was 2 widow, or a widower or a divorced person
at the time of acquirlng the property, ascertaln the facts, and also
their continuance, and show these facts in the instrument.

Another thing that is being done more and more on conveyanecing
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is to describe the marital status of the grantee in the conveyance,
and if the grantee is married, disclose the name of the spouse. This
not only removes all questions, but is an aid to the future conveyancer
in keeping names straight.

The first session of the Territorial Legislature provided for ac-
knowledgments of conveyances. As we have seen before, it was not
necessary for the wlfe to join with the husband in the conveyance
of community property, and hence no provision was made for taking
her ncknowledgment. The only provislon was in regard to conveyances
of her separate property. In 1885 when the law was changed requiring
the signature of the wife to conveyances and encumbrances of home-
steads and community residences, it required the wife to. join with
the husband in the signing and acknowledgment, The law provided
for a married woman’s acknowledgment to be laken separate and
apart from and without the hearing of her husband. In examinations
we Iind a great many instances in which the acknowledgment does
not disclose that the notary performed his task as required by the
statute, These errors apparently worrled the early day examiner con-
siderably so the legislature adopted Section 2976, Revised Statutes of
1887, which provided in effect for the validation of informallly and
direct omlission in acknowledgments on recorded instruments, In 190"?
the Legislature by House Bill 19 passed the law in regard to married
women's acknowledgment which we now have and the separate and
apart fetish was abolished, after May "7, 1307. At the same session,
the Legislature by Senate Bill 68 brought up to date Section 2970
referred to above by extending the validation to May 7, 1907. This was
again extended by the Compiled Statutes to May 7, 1919,

The 1841 Legislature falled to pass a similar statute and at the
next session, our Association should insist on another extension of
this validation,

There are several presumptions in regard to acknowledgments of
community instruments, that a praectical examiner is entitled to and
should indulge in. One is as to mariial status. If the instrument says
that the grantors are husband and wife, we may presume unless the
record shows otherwise, that there is a legal marriage, and that the
parties have been in this relationship during the period of ownership.
Again that the parties purporting to have signed and acknowledged
the instrument actually did so, Section 54-706, Idaho Code Annotated,
provides that the official teking the acknowledgment shall not do
s0 unless he knows or has saiisfactory evidence that the person making
the acknowledgment is the Individual described in and who executed
the instrumernt, and in First National Bank v. Glenn, 10 Idaho 224,
our Supreme Court held that a notary may not testify to any fact
tending to impeach his certificate of acknowledement. Often young
examiners ask this question: “How do I know that the parties signing
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this instrument were actually the parties owning the property?” or,
“How do I know that the woman signing the neme Mary Jones to
this deed was actually the spouse of John Jones?” The ohly answer
is that you don't know, and as a general rule, never will know, but
you, 85 a practical man, are entitled to assume that the instrument
was slgned and acknowledged by the right parties and that the
acknowledging officer’s certificate that they were the parties is correct.
If this were not true, no examiner could pass a title without personally
knowlng each and every one of the parties ln the chaln of title, and
personally knowing that they each executed and acknowledged the
instrument. This would lead only to absurdity and confusion.

In the case of Clegg v. Eustace, 40 Ida. 651, our Supreme Court
has held that a certificate of acknowledgement, cumplete and regular
on its face, raises a presumption in favor of the truth of every fact
recited therein and that the burden of proof is on the person attacking
the certificate. In Kansas City Life Insurance Co. v. Harroun, 4¢ Idaho
643, it was held that spouses signing a mortgage of community pro-
perty, and permitting false acknowledgments are estopped to dispute
fts verity mgainst an innocent party.

I believe we may also, as & practical propositicn, and where there
is no record to show otherwise, assume that the partles appeared
personally before the acknowledging officer as required by the statute.

In connection with mortgeges of community property, the law
and presumptions are, from a ftitle examiner's viewpolnt, the same.
Leases of community property for s period of more than one yeer
have been held by our court to be conveyances or encumbrances and
hence void unless the wife joins in the signing and acknowledging
of the Instrument, Fargo v. Bennett, 35 Idaho 359; Burnham v. Hene
derson, 47 Idaho 687, Contracts of sale of community property as
many of us Jearned to our chagrin and sorrow, are vold unless signed
and acknowledged by the spouses. Childs v, Reed, 34 Idaho 450;
McKinney v. Merritt, 35 Idaho 600; Hort v. Turner, 33 Ideho 50;
Elliot v. Craig, 45 Idaho 15, This same rule would undoubtedly apply
to options and easements.

In view of Section 31-813, Idaho Code Annotated, which has been
the law in this state since 1915 and which is in part as follows:

“But he cannot sell, convey or encumber the community
real property unless the wife join with him in executing end
acknowledging the deed or other instrument of conveyance, by
which real estate is sold, conveyed, or encumbered.”

It would seem that the spouses must join in signing and acknow-
ledeing the same instrument and there Is grave doubt as to whether
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or not when separate instruments are signed and acknowledged, a
legal conveyance hes been made.

This question has never been passed upon by our Supreme Court,
and the next sesslon of the Legislature should be requested to clarify
this statute.

Section 52-310, Ideho Code Annotated, of the Uniform Partnership
Act relating o conveyance of co-partnership real property has never
beenn consirued by our Supreme Court and until it is, there is a
difficulty in reconciling the provisions of this Section with the abso-
lute and inclusive terms of our community property statutes. This is
a subject well worthy of a paper, and discussion at one of our subse-
quent meetings. Perhaps by our next meeting some indignant wife
may have appealed to the courts to restore her clpimed community
rights in real estate which her husband has conveyed under this
provision of the Uniform Partnership Law.

Section 54-601, Idaho Code Annotated, provides that:

“A conveyance of an estate in real property may be made
by an instrument in writlng subscribed by the party disposing
of the same, or by his agent thereunto authorized by writing.”

Section 54-602, Idaho Code Annotated, provides thai:

“When an attorney in facht executes an instrument trans-
ferring an estate in real property, he must subscribe the name of his
principal te it and his own neme as attorney in fact.”

Section 44-808 provides for powers of attorney in regard to mort-
gages and Bections 54-806 and 54-814 provide for the recording of
powers of attorney and their revocation.

The above are the sections of our code providing for attorneys
In fact. There is nothing in the statutes, or in the Idaho Case law.
as to whether or not spouses can jolntly or severally convey com-
munity property by an attorney In fact. Any assutnpiions made must
bs based upon decisions of our courts upon related matters,

In the case of Meler & Frank Co. v. Bruce, 30 Ida. 732, our Supreme
Court held:

“The disability of married women to enter into contracts
has not been removed in this state, except where the married
woman contrects for her own use or benefit or in reference to
the management and control or for the use and beneflt of her
separate property.”

This quotation was cited with approval in the case of Ness v.
Coffer, 42 Idaho, 78, and similar holdings have been made in other
Ideho cases.
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From the above, I believe it can be safely said that until our
Court passes on this matter, it would be very unsafe to pass a con-
veyance or encumbrance on community real property signed by the
wife through an attorney in fact.

Conversely, as there are no restrictions or lmitations, either by
common law or statute, on the power of the husband to contract,
there would seem no sufficient reason why a husband can not convey
hig interest in community property through an attorney in fact.

From the consideration of these matters, there is also a serlous
doubt in my mind as to whether the spouses can legally create a
jolnt attorney in fact to convey community property.

As a practical matter most examiners have DProbably passed such
matters where they have stood unchallenged for a long perw.d of
time and in such instances, T believe this is the reasonable sttitude
to take.

I realize as well as you the limitations of such an investigation as
this. I have stayed entirely within the statute and case law of our
state, for the reason that there s no state that now has a community
property law the same as ours, A deeper investigation on our ?art of
the particular points would, of course, carry one into the field of
statute and case law of other jurisdictions.

Doubtless some of you will not agree with my conclusions, and
many will know much more than I do about these matters, but if
this paper is of some aid or assistance to any member of our bar,
in meeting and overcoming these questions in a practical manner,
I will be satisfied.

PRES. GO¥F: Thank you very much, Mr. Martin. This s a
very practical subject.

¥ (. SHENEBERGER; Mr. President, I would like to ask one
guestion, whether or not the wife may convey her interest in community
property to her husband?

ME. MARTIN: That is rather a hard question to answer. T don't
know a5 I can give the right answer, but I can tell you what I think.
We have a good many cases in our case law which say the husband
has the right to make a gift of property to his wife, except in case
it would be in fraud of his creditors. Bo far as I have been able to find
out, we have no case which says the wife cannot convey to her husband.
We have those statutes which I referred to in connection with powers
of attorney, and perhaps If that 15 carried out to the ultlmate con~
cluslon, that might keep the wife from meking a gift to her husband.
However, as a practical man, I personally pass gift conveyances of
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the wife to her husband, but I do think that is a matter that should
be taken care of by statute, and in this past session of the legislature,
the State Bar Legislation Committee presented to the legislature, and
the legislature passed a bill which ih so many words said it could
be done, but for some reason or other, our good Governor was afraid
of it or something, and he vetoed it. I think that should be brought
up again in our next session of the legislature, and when pnssed again
through the House and Senate, taken up with the Governor and ex-
pilained very carefully before he acts on it.

KARL PAINE: I would like to remind our Governor that our

) Inheritance law contemplates either party may make a conveyance

of community interest.

MB. V. R. CLEMENTS: 1 am sorry that Mr. BEstes of Moscow
is not present fo give his paper, and would like to see it read at this
time.

BTEPPING UF OUR PROBATE PRACTICE
By Murray Esies

Each atiorney undoubtedly has some suggestions for stepping up
or streamlining our present system of Probate practice. The defect
which appesrs most outstanding to me is the Court of original jurls-
diction in probate matters, in other words, the Probate Corut itself.

This paper will therefore fend to renew a subject which has been

discussed at many previous State Bar Meetings—the abolishment of
the Probate Court.

Arter this subject was assigned to me, I undertook to find what
work had been done heretofore in connection with any previous ab-
tempts to abolish our present Probate Court system. It appears that
the abolition of Probate Courts, an office provided for by our Consti-
tution, was first sought in the form of a Constitutional Amendment
proposed by the 1907 legisiature. At the general election in the fall
of 1908 this amendment was adopted by the voters. However, due to
the fact that this amendment was improperly combined with others
and because of improper procedure In submitting it to the voters, it
was held by the Supreme Court in 15 Idaho to he void and no part of
the constitution, Due to the defects In the submission of that amend-
ment in 1908 we are at this time possessed of a ecourt system which
has long been considered outimoded by the legal profession of this
and other states, and which was voted out of existence 33 years ago
by popular consent of the state's citizens.

Starting with the year 1929 a good deal of thought and work was
devoted to the subfect of abollishing Frobate Courts and transferting
thoge duties to the District Courts, After several vears of dizeussion
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at bar meetings and work upon the subject by the Judicial Councii,
which body made reports to the Bar in the years 1930 and 1932, &
request wea made of the 1935 Legislature that the State Constitution
be amended In such s manner that the lepislature be provided with
power to abolish Probate Courts and place their jurisdietional powers
in the District Courts of the State. Due to the fact that no Attorneys
were in the House of Representatives at that particular session of the
Legislature, the proposition was looked upon with suspicion and was
refected.

since that tlme, to my best knowledge, no effort has been made
to bring about reconsideration of this proposition which was once
adopted by the voters of the state and which has on several occasions
been recommmended by the Bar of the State, almost unanimously.

After seelng the amount of work and thought that has been
devoied to this subject, and after reading the nemes of the men who
have studied the problems involved, I fee! that what I have to say
here will be largely repetition.

In determining whether our present Court system and, particularly
our Probate Courts, are adequate for the job which they purport to
handle, we must not be guided by the question of whether the par-
ticular Probate Judge to whom we submit most of our Probate pro-
ceedings In our local counties is qualified for the job which he holds.
In my own county the Probate Judge is a qualified Attorney. Never-
theless, the question is not one of the particular men before whom
we practice but it is a question of the entire system, itself.

To start with, there are no particular qualifications required
of a Probate Judge other than that he have the ability to obtain
more votes than any opponent. He may be & laborer, a butcher, a
barber, or, if no one else runs, a lawyer, To such & man, attorneys
and clients in many countles are forced to submit all original matters
in Probate Proceedings, no matter what amount of money or what
technical and complicated rules of law and statutory procedure may
be involved. The Probate Courts, further, have Civil jurisdiction to the
gmount of $500,00 and Criminal jurisdiction of Misdemeanors with
the authority to pass a maximum sentence of six months in jall and
a $300,00 fine,

In the early days when our State was more sparsely settled than
it is now, and District Judges covered large Distriets by slow modes
of conveyance, there unquestionably was a necessity for some type
of Clerieal Judge to effect greater dispatch in disposing of Probate
matters. Now, however, the District Judges usually have less counties
under their jurisdiction. If there is more than one County 1.n_ thejr
jurisdiction they travel more often from the place of their residence
to the County seats of the varlous counties. At the same time, litiga-
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tion is not as prevelent now as It was in early days. Every set of
figures I have heen able to find on comparisohs of the amount of
litigated cases now and in past years show a decided decrease in this
type of legal business. In many of the outlying counties it is difficult
to find & time when there are enough accumulated cases to warrant
the calling of a jury. Often one or two cases ready for trial must
remain on the calendar for long periods of time until, In the judgment
of the Disirict Judge, there are encugh actions to warrant a jury
term.

At the same time it appears that probate work is on the increase.
This leaves us in the inconsistent position of having our legal trained
and betler paid Judges hoiding positions where few of our legal ques-
tions are submitted. At the same time we are submitting a greater
percentage of our work to an offlcer without Judieial gqualifleation.

While the Probate of estates often seems routine in naiure, there
is no type of practice where the record is more permanent or where
the chance of mistake, affecting your client and his title to property, is
greater. Almost all estates involve realty, and the record made in
probate will appear in an abstract untl the land goes back to the
Indians. Why, then, should we submit such matters to a judege who
may be unqualified and, i so, does not realize or understand the
permanancy of his records or the effect of his judicial acts?

In all our surrounding states, Montans, Washington, Uteh, and
California, the Probate jurisdiction has long ago been lodged in courts
corresponding to our District Courts. These states have cemsed to
see any reason why Will Contests, Account Matters, and other probate
litigation, often involving large sums, and Oivit Actions involving
amounts as high as $500.0¢ should first go throueh s dress rehearsal
in the Probate Court and then suffer the added expense, litlgatlon costs,
and adverse publicity of reirial in the District Courts.

On many occasions the necessity of first trying & set of facts
In the Probate Court and then retrying the seme facts on appeal to
the District Court has caused a delay of six months or one year in
finally concluding the litigation before the Supreme Court. Such long
delays are particularly common in smaller Counties where District
Court terms are held irregularly or in cases where the Probate Judge,
not realizing that his declslon will be rendered inconsequential by an
appeal de novo, consumes some period of time in declding the action.

Often the small litigant, who Is least able to stand the expense of
litigation is confronted with the matter which, by virtue of the amount
Involved, requires him to stand the expense and embarrassment of
two complete trials on matters of fact before he can reach the Supreme
Court.
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It may be coniended that the transfer of all of the present dutles
of the Probate Cecurt to the District Court, including adoption pro-
ceedings, insanity hearings, pension matters, indigent B.pplica.tion‘s a:!nd
Juvenile delinquency investigations 15 beneath the dignity of the District
Court or Is placing too much added burden on that Court. The Dls-
trict Judge Is yet fo ke elected who becomes too important to handle
the general run ©of smgll as well as large business which confronts
the practiclng attorney, Neither is there a distriet judee in the State
who is badly overworked or threatened with such an unhappy situation.

I am advised that in the State of Washington the Superior Courts,
which correspond to our DMstrict Courts, have for many years handled
the duties which are divided between the District and Probate Cotrts
of this State. In addition, the Justice of the Peace courts in Wash-
Ington are limited in jurisdiction to Civil matters involving not more
than $100.00 with all civil actions Involving more than that amount
being filed originally in the Superior Court, The Clerk of the Superior
Court 15 also a Court Commissioner with power to sigh certain routine
orders and handle some default matters which would otherwise re-
qulre the Judge’s time. I would appear that a Court system of this
general hature would be even more adaptable to a State with the small
population of Idaho than 1n the case in Washington where large
centers of population exist,

Sinee the objections to the necessity for trials de. novo In the
District Court apply with equal force to Justice Courts which. now
have Civil jurisdiction to the extent of $300.00 and Criminal juri_sd.u:_tion
equal to that of the Probate Courts, and since the qualifications
for the office of Justice of the Peace are much the same as those
for Probate Judges, it would seem that if our Probate practice is to
be stepped up through aholishment of the Probate Courts, then the
time is right for & readjustment of our entire antiguated court system.

The general run of Probate and Justice Courts, as they now
-exist cannot be defended upon a basis of their efficiency, from a
standpoint of beneficial and errorless work performed, nor for the
qualifications of their judges, many of whom are !aymlen ¢harged
with the obligation of interpreting and enforcing laws which .they do
not understand. ¥Yet in the face of this lack of quallfications for
judges of our Probate and Justice Courts some attempt has been
recently made to change the houndarles of our DMstrict Courts and
ellminate, not our unquelified Probate Judges and Justlces of t..he
Peace, but to ellminate our District Judges who hold the onl.y trial
Court position in the Stete where the presiding judge is requ?red to
be learned in the law. Quite definitely the attempts at ellmination
of unnecessary Courts heve started in the wrong place.

It is not my desire to extend the Iength of this paper by attempting
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to cover all arguments which come to mind in connection with this
problem. However, I do want to make suggestions which, may form
the basis for discussion and perhaps be of some ald in a plan for

reorganization of our Probate Court System, My sugpestions are
the following:

1. That provision be made for broper Constitutional amendment
abolishing the Probate Court as a Constitutional office,

2. That probate work, that is- management of estates, be placed
under the original jurisdiction of our Distriet Courts.

3. That all remaining jurisdiction now lodged in the Probate
Court be transferred to our district courts together with original
Jurisdiction of all cases involving amounts exceeding $100.00 thereby
reducing jurisdictlon of our present Justice Court: or if it appears
this suggestion would Place too much work on our District Courts,
that both the Probate Court and the Justice of the Peace Court, as
they now exist, be completely abolished and be replaced by a County
Court. The judge of such County Court should be paid a salary,
thereby eliminating the fee pasis of payment for services, and he
should be required to be an attorney. Such County Court should have
Jurisdiction of all matters, other than estate work, now under the
Jjurisdiction of our Probate Court, jurisdiction in all civil cases not
exceedlng $300.00 and m ali misdemeanor cases tried in either our
Justice or Probate Courts, If such a County Court were created trial
de ‘novo of cases originally filed therein should be eliminated with
right of appeal on points of law only.

4. Fillng fees In District Cowrt should be sharply reduced, par-
ticularly if the District Court assumes gll duiies of the present Probate
Court and ecivil jurisdiction of all amounts over $100.00.

5. Provision should be made for the Glerk of the Court to be
appointed by and such office should be under the direction of the
District Judge, thereby assuring occupation of that office by some
person capable of performing the intricate duties required.

6. Such Clerk should be a court commissioner with power to
slgn routine orders and to handle default matters in the absence of
the District Judge.

Nearly two years remain before the next session of our legislature.
Before the meeting of our legislature, arother State Bar Meeting will
be held. I would recommend that a permanent, Committee be ap-
pointed to study this problem and to make more concrete recom-
mendations of this group one year from now,

It may be said that the suggestions herein made carry littie
resemblance to the topic “Stepping up our Probate Practice,” that
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the suggestions hereln made will merely provide for doing the same
routine matters in the same routine way in a different Court. Un-
doubtedly this criticism is true to some extent, but it is an indictment
of the legal profession as much ss a charge against our statutory
probate procedure. Attorneys as a class have no deslre to shorten
the requirements of legal procedure or to take advantage of short-cuis
If they are pointed out. Many of the ex-parte orders now signed by
opur Probate Courts at the request of the practicing attorney are not
required by our statutory procedure. As an exsmple, upon a petition
being filed for leiters of administration the statute states that “the
clerk must give notice thereof by causing notices to be posted.” No
order directing posting of such notices is required—mere proof that
such notices have been posted is sufficlent, Yet through custom in
meny localitles an order directing posting of such notices is added
to the record and necessarily included in all abstracts to property
affected by the Probate. The Supreme Court of the United States
recently adopted new rules of federal procedure simplifying pleadings
in federal courts to a point almost beyond imagination, but the prac-
ticing attorney has refused to allow his job fo become simple, continuing
to file in federal court the old type of pleading which starts with
the creation of the earth and brings the case down to date,

For these reasons I believe that any aitempt to eliminate routine
steps in the probate of estates would prove fruitless. However, if
the qualifications of the judge to whom we submit our probate matters
are ralsed and the neeessity for trials de nove in probate maiters
is abolished by the abolition of one court to which such matters
must be presented on our way to the Supreme Court, then we have
accomyplished s concrete improvement for the profession and for
our clients.

Realizing that this is the last scheduled matbter for discussion
on the progrdm, I have made every effort to eliminate verbosity in
the foregoing paper,

I am sorry thet I wes not able to deliver this paper in person
and that it was necessary for me to impose upon the time of encther
person for the presentation of same.

MR. CLEMENTS: I would like to suggest to the Officers of the
Association, as well as the Program Committee, a coramittee who will
take the report to our annual meeting, and give us a formal report
on the subjeet of the advisability, feasibillty, and probability of abolish-
ment of all courts in Idaho except the Disirict Courts and the Supreme
Court. We would be taking a real step forward along with our Rule
program. This question 1s one worthy of the consideration of the
Bar prior to the next session of the legislature.

A study of this was made some fen yearg ago. Mr. Merrill, as I
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remember, was on that commmittee, The report wasn't received with
favor at that time, but conditlons have changed considerably, and
there is much to be sald upon this question. I would ke to see it
brought up next year.

Omn behalf of myself and most everyone in attendance here, this
has been a very remarkable program, and all the members of the
Program Committee are entitled to our hearty thanks. (Applause.)

PRES. GOFF: Ii is all due to the very fine work of that Com-
mittee which consisted of E. B. Smith and Paul Hyatt.

Gentlemen, on your programs, you can see a number of questions
we might take up, but I don’t see any necessity of voting on them
unless someone wishes specific action taken. Three special committees
were appointed. Do these committees care to make their reports?
Mr. Johannesen on the matter of Title Examination, 1# you have your
report . . .

0. E, JOHANNESEN: Your special committee on uniformity of
title examinations make the following suggestions and recommenda-
tions:

We commend the suggestions outlined in the address by Mr.
Van de Steeg of Nampa, and recommend that the respective Disttct
Bar Associstions of the State immediately take steps to formulate
and adopt agreements among the members of their assoclations having
for thelr object the lessening and simplification of requirements in
the matters of affidavits, District and Probate Court records, jude-
ments, decrees and matters of similar import, and along lines that
have been established by the members of the Namps Bar.

‘We recommend that a permanent committee be appointed with
a view of bringing asbout a general understanding and agreement
among the lawyers of the State as to requirements in title examinations,
and similar agreements with title examiners living without the State
and who are engaged in pessing upon Idaho tliles: that such com-
mittee Investigate the possibility of bringing a number of test suit
cases to obtain decleratory judgments on debniable questions of
zeneral import.

‘We recommend that, where possible, the State Bar cause test
suits to be instituted for the purpose of obtaining declaratory judg-
ments on gquestions that are now uncertain and controversial in title
examinations, to the end that a mors common wnderstanding may
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be had by the members of the Bar as to what should or should not
be walved or reguired in connection with title examinetions.

Regpectiully,
O, A. JOHANNESEN
DANA E. BRINCK
CAREY H. NIXON

Committee.

DANA E. BRINCK: In that connection, on behalf of our institu-
tion at Spokane, Mr. van de Steeg's paper was certalnly constructive,
and T am sure we would like to cooperate in so far as possible and
feasible to do so, in so far as they are concerned with clearing of title,
and I think the probate proceedings and that sort of thing wlll pass
muster without being in the absiract.

We would want to make a very earnest effort to cooperate fo
the fullest degree.

The other question that was suggested In the Committee report
concerning the obtaining of declaratory judgments, no Individual
wants to go to the Supreme Court, unless there is a pgood deal of
money involved. The question that Mr, Sheneberger asked Mr. Martin
iltustrates the type of question on which nhobody knows the law,
even though some of us think we do. Nobody but the Supreme Court
can tell us the answer. If there was some permanent committee of
the Bar that could prepare, get an apgreement among attorneys on
those questions and have a case framed,—not the evidence, of course,
but the case—to present to the Supreme Court and get a decision,
we would be very glad 1o participate, in so far as the Federal Land
Bank is concerned. An ingtitution like ours doesn’t like to come into
a State and have a lot of questions about abstracts unsettled, If we
had & committes of the Bar, we could cooperate, and perhaps get other
large Institutions to cooperate on the expenses and burden, and it
might amount to something.

PRES. GOFF: Would the assistance by the bank go as far as
financially?

MR. DANA E. BRINCK: Yes, it would, as it would be to our
advantage to cooperate on these¢ matters.

FRANK MARTIN: Would that go so far as where the abttorneys,
or the organized Bar would agree to pass title on certain platted
subdivisions, that they are acceptable?

MR. BRINCE: We would want to take the cese and form our
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own opinion, but go along with the atiorneys. Title examination is
merely for the next attorney, not for the cllents. Titles are mostly
indefeasible, but no one of us considera that as sufficient.

PRES. GOFF: ‘Thank you, Judge Brinck. I suggest a motion io
accept the recommendation of this committee.

FRANK MARTIN: I so move.
HUGH CALDWELL: I second.

PRES, GOFF: It has been moved and seconded that the report
of this committee be accepted and the actlve cooperation with the
Bar by the Federal Land Bank be accepted,

The method of voting provided for Is by local associations, the
entire number of each local assocliation, but on matters where there
15 no difference of opinioh, I wonder if we want to take the time
for that type of voting, or whether simply "aye” and “nay” votlng
will suffice. Unless there is a vote asked for on these gquestions, I
am going to put them for a simple "aye” and ‘nay” vote.

All those in favor of approving this Committee's report signlfy
by saying *Aye”, All those opposed by “Nay"?

The motion is carried. There was another special committee
appolnted on Bar sponsored leglslation, headed by Chairman Baum.

O, R. BAUM: There was one resolution handed the committee,
which the committee wishes to call to your attention at this time:

Resolved that the President appoint a special Committee to study
the guestion of the constitutionality of an act delegating authority
to the Supreme Court to adopt a Code of Evidence to govern the
admission and rejection of evidence in all the Courts of Idaho, and
if constitutional to draft and cause to be enacted o bill conferring
such power on the Supreme Court.

That was handed to the committee by Mr. Worthwine, and the
Committee reports that they will leave it to the members of the
bar. I move such resolution be adopted.

MEMBER: Second.

PRES. GOFF: All those i favor slgnify by saylng “Aye”. Op-
posed? The motlon s carried,

There was & special committee appointed upon the matter of
Appeals. Mr, Palne.

KARI, PAINE: The committee you referred to has to do with
recommendations mede by Mr. Budge In his address. They contem-
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piated the amendment of certaln statutes. The commiftee approved
these recommendations, but as those statutes mey be superseded
by the new rules, it is the recommendation of this c¢ommittee that
the matter be referred to the Supreme Court committee on Rules of
Procedure. I move that our recommendation be accepted.

MEMBER.: Second.

FRES, GOFF: It has been regularly moved and seconded that
the c¢hanges recommendsd on appellate procedure be referred to
the Supreme Court Committee on the mew rules. All those in favor
say “aye”. Opposed? The motion is carried.

A. L, MERRILL: Mr. Clements made a suggestion I would like
to discuss a moment, The development of good roesds, modern cars,
and modern means of communication, and so forth, hes left the
Probate and Justice Courts of Iittle or no value. All that work could
be handled very much hbetter if there would be a reorganization of
the Court system, and perhaps the amendment to the Constitution
to abolish the Probate Courts, and put that work intoe the District
Courts, and certainly the ellmination of the fee system of ‘cur
Justice Courts.

About twelve years ago a committee was appointed to study and
ascertain the amount of work of the various courts throughout the
state, The result of thet study was graphed, and certainly with the
amount of work the District Judges have, the work in the Probate
Courts could be given to the Distrlet Courts, as it has been done
in practically every other state, Of course this has been up many
times, and ithe constitution was amended at one time. The report
of that committee was criticized on the ground that it was going
to centralize all the law business in certain centers.

I now move that the Bar Copmmissioners appoint a committee to
make g further and additional study, following up the study here-
tofore made, upon the lead upon the Courts in Idaho, and the
advisability of changes in our law, with perhaps the abolition of the
Justices of the Peace mnd Probate {Courts, or some other method
of handling that phase of their work, and transierring the Probate
work at least to the District Courts.

BEN B. JOHNSON: Second,

PRES. GOFF: All those in favor signify by saying “Aye”. Those
opposed? The motion is carried,

CLARENCE M, JEFFERY: The Prosecuting Attorneys section
had a short meeting, A question arose which I would like to bring
before this meeting, This had to do with the exemption from taxation
but perhaps a hypothetical tlustration would best present it to you.
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“A” and “B” are both widows. “A” purchased some property on
contract and has paid $100.00 down, and has no record title to the
property. She is not entifled to exemption on that property. “B” has
purchased property ahd has given a mortgage on the properiy, and
she has only a $100.00 equity on that property and is still entitled
to the exemption. There is little uniformity in that. Both might be in
the same class, both might need the same exemption to live and
carty on their property.

One member of the commlttee made a recommendation which
wili take a lot of “guts" to present, but the recommendation was
that we eliminate eniirely all exemptions and go on the basis of
the relief statutes. Anyone needing an exempiion can come before
the County board and meke & ghowing enfitling them to the exemp-
tions. That is something that we should consider. We would like to
have this referred to the legislative committee,

PRES. GO¥F: Mr. Jeffery, T think you have a very practical
suggestion, but the plan of taxation is a political one and not a
matter which the Bar should determine or take definite action on.
I will do this, and I feel the Bar will agree, the matter could be
referred to the legislative committee, but I doubt if the Bar will
want {o recommend any changes on a political guestion.

Now we will proceed to the consideration of these guestions which
are presented at the bottom of your programs, I am going to read
them, then if there is no demand for action, we wlll take no action,

Question No. 1. “Enactment defining effect of conveyances be-
tween husband and wife.” The Bar has already approved this. Do
you wish to take any further action?

FRANE MARTIN: I suggest it be referred to the legislative
committee again.

PRES., GOFF: We will do that,

Question No. 2.  “Enactments eliminating asppellate procedure
technicalities.” That has already bheen referred to the Supreme Court
Rules Committee.

Question No. 3. “Request to Ninth Circuit Court of Appeals for
Court Rule permitting & transeript of evidence on appeal under certain
conditions.” That is imporiant malnly to those who have appeals
in the Federal Court, Do you cere fo iake any action on that?

(No response.)

PRES, GOFPF: Question No, £ “Enactments relatlng to titles.”
The Committee wiil be appointed and cover that,

Question No. 5. “Recommendation favoring pessage of American
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Bar Assoclation Bill permitting appeals from administrative Boards.”
What I5 your pleasure with reference to that one?

(No response.)

PRES. GOFF: Questlon No, 6. “"Enactments relaling to divorce
laws,”

FRANK MARTIN: Con't that be referred to the leglslative
Committee nlso?

PRES, GOFF: 1If thete is no objection, we will refer that to
the Legislative Committee.

WM, F, GALLOWAY: Mr. Hawley and I went to considerable
effort on the matter of conveyances between husband and wife, and
we feel that should be referred to a committee consisting of Gov.
Chase A. Clark and Frank Martin for the purpose of drafting similar
legislation. (Laughter),

GOV, CHASE A. CLARK: I suggest that we should have the
ladies pass on that. (Laughter.)

PRES. GOFF: We have already referred that to the Legislative
Committee. Question No. 7, “Streamlining Probate Practice.” That
is well covered in the paper prepared by Mr. Estes. No. 8. "Recom-
mendations of Local Bar Assoclations,” What about these recommen-
dations of the locel Bar Associations?

{No response.) Now the last one, No, 8. “Program and Place
of Meeting-—1942 Annual Bar Meeting.”

BEN JOHNSON: We have had such a delightful tlme here
at Sun Valley, and the ladies have all expressed their pleasure. I
move that the next place of meesting of the Idaho State Bar be at
Sun Valiey, (Applause.}

MEMBER: Becond,

PRES. GOFF: All those In favor say "Aye”., Opposed? Unanim-
ously carried.

On the matter of the program, we have been trying to get
more practical matters before the Bar Meetings. Are there any recom-
mendations in regard to that?

PHIL EVANS: You will remember the recommendation submitted
to this convention from the Southeasterm Bar Agsociation. I would
like t0 see that recommendatlon referred to the Idaho State Bar
Commlissioners for consideratoin.

FRES, GOFF: Yes. are there any other recommendations?
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L. E. HUFF: We had some discussion this morning concerning’
the proposition of advertising. We also had two very able papers
on the question of divorces in Idaho. I was wondering if the Incoming
Bar Commijssicners might not properly consider the matter of having
& committee to work out something along the lines of these papers
and have some definite distribution of it to the New York lawyers.
This might be emberrassing, but it seems llke we could get out n
good pamphlet and mail them to the New York attorneys.

PRES. GOFF: Any further discussion?

Now, gentlemen, it comes time for me to sing my "SWAN SONG”.
I am not golng to sing it. Al I am going to say is that I served three
vears on the Bar Commission, and I refused any suggestions that I
might be a candidate again. I did it for two reasons: First, it takes
too much time, and secondly I think it is of real value to pass these
offices around to the different lawyers, Any member who has served
on this Commission and who has had the honor of serving as Presi-
dent is much better off for doing s0, and he will be an ardent
supporter of the Assoclation thereafter.

Gentlemen, It has been a pleasure to get acquainted with you,
and without this opportuntty of acting as President, T would not
have as Iully appreciated the pleasure.

At this time I am going to ask Mr, Johannesen and Mr. Martin
to act as an escort to the spesker’s table for Mr., Clarence Thomas
of Burley, one of your Bar Commissioners, and the Incoming Prestdent.

(Mr. Thomas was escorted to Speaker’s platform.)

I am handing you this gavel, and I suggest that next year you
don't try to be quite so young as to go ice skating again. But I do
wish to congratulate you and Iimpress upon you the pleasure you
will derive from thls position, There will be rough tfimes, to be
sure, but alse there is a lot of pleasure to be derived from your work.

Gentlemen, I am how through. May I present Mr. Clarence
Thomas, your new President.

PRES. THOMAS: Thank you, Abe. It has been & real plessure
to work with you.

Gentlemen, I believe I will save any address I might have until
next year,

Is there any further business?

PHIL EVANS: We all owe appreciation to our retiring President,
who served us so faithfully, and I take pleasure at this time in moving
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a vote of thanks to Mr. Goff for his cheerful and efficient service.
MEMBER: Second the motion.
PRES. THOMAS: You have heard the motion, all those in
favor signify by saying “Aye”. The motlon is carried unanimously.
PRES. THOMAS: The meeting 1s adjourned,
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