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NO’.!‘E: The Board regrets that space and tinances have required di-
gesting of many of the papera delivered. Endeavor has been to retain
substance: resulting detraction from readibility must be charged te the
Board, not to the authers, to whom the Board apologizes,)

PRES. THOMAS: The meeting will please come to
order. The Invocation will be offered by Rev. James Opie
of the Episcopal Church of Hailey. :

Invocation by Rev. Opie.

PRES. THOMAS: A summary of the past year will
be given by Mr. Griffin, Secretary of the Idaho State Bar.

SECRETARY’S REPORT
The activities of the Rar Commission, C. W. Thomas,
Burley, Pregident, L. E. Glennon, Pocatello, Vice-President,
and Paul W. Hyatt, Lewiston, as briefed from Commission
meetings since July, 1941, show:

ADMISSIONS:: The preparation of questions for, and
supervising and grading of, two examinations of 22 appli-
ﬁni’.cs_l((oif whom 5 had previously failed) ; 11 passed and

ailed.

14 applicants (4 previously failed) qualified for the
June, 1942, examination, which will be graded by the
Board commencing July 12th. One applicant was disquali-
fied for false statements on his application.
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By amendment of rules, approved by the Supreme
Court, the Board was given discretion to relax the required
period of Idaho residence of applicants about to be called

into military or naval service of the United States,

The Board has been considering means by which the
burden of time now required of Board members in passing
upon applications, preparing questions, supervising and
grading examinations, may be lightened to some extent.
The present practice requires that the major part of the
time of the Board members in their offices and at meet-
ings be devoted to admission problems. For some years the
Commissioners have desired to be able to devote more
time to matters of practical and financial benefit to the
practicing lawyer, the members of the Idaho State Bar.

One evidence of this is a studied effort to formulate prac-

tical programs of interest and benefit to Idaho lawyers—
to get away from generalizations, and to study and empha-
size local problems. Much has been accomplished in this
direction through a Program Committee, which has spent
much time in contacting the lawyers of the State before
deciding .upon a program. During the past year E. B,
Smith has been chairman, and Milton Zener and E. T.
Knudsen members of such Program Committee. Another
evidence is the encouragement of activity by the Local Bar
Associations, and reference to the officers of such asso-
ciations of many of the problems of the Bar for local
study and decision. '

The organized Bar, and particularly its Commission-
ers, has spent much of its effort in years past upon three
important activities—admissions to the Bar, discipline, and
improvement of procedure. The fourth and major o-b-jeq-
tive of such an organization—that of improving the busi-
ness of the lawyer—exploring new fields of practice,
illegal and unauthorized practice of the law, public rela-
tions, selling the public on the need and desirability of
legal serviee, getting clients into lawyers’ offices—has gif-
fered by reason of time necessarily devoted to the first
named objectives.

Now the Board hopes that its plans may result in an
ability to place emphasis upon this fourth objective, and
make the Idaho State Bar of greater material assistance to
its members, :

COMMITTEES : In accordance with the directions of
the 1841 annual meeting, the Board appointed committees
on National Defense (W. A. Johnston, Boise, Chairman),
Public Relations (Charles Darling, Boise, Chairman), Re-
vision of Divorce Laws (E. V. Boughton, Couer d’Alene,

Chairman), Appellate Procedure (0. W. Worthwine, Boise,
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Chail:man), Preservation of Idaho Water Rights (T. L.
Martin, Boise, Chairman), Examination of Titles (George
H. Van de Steeg,‘ Nampa, Chairman), Code of Evidence
(0. O. Haga, Boise, Chairman), Bill of Rights (Edwin
Snow, Boise, Chairman).

The Board also created a standing Committee of Local
Bar A.:;sociation Pregidents, consisting of the Presidents,
f;'om time to time, of each of the eight loeal bar asgsocia-
tions. This committee met at Boise with the Commission,
and to it were submitted severa] specific matters for the
consideration of the local bars.

DISCIPLINE. A disbarment recommendation made
to the Court by the Board, which wag pending before the
court at the time of last year’s report, was dismissed by
the court upon payment of costs by the attorney involved.
Three complaints were investigated and dismissed, no
grounds appearing. One complaint is under investigation.

An opinion upon ethics (Opinion No. 2) in connection
w1t_h attorneys appearing for collection agencies, was
ertten after hearing and briefs submitted.

An opinion upon illegal or unautherized practice by

- collection agencies is now under consideration,

COMMITTEE ON COURT RULES OF PROCEDURE
Following discussion of Court Rules at the 1941 meeting,
and receipt of suggestions from members of the Bar, the
sub-committee on Rules of Procedure formulated their
final proposed rules. Thereafter, the Committee met and
studied the proposals; a part of the Committee has sub-
mitted its report to the Supreme Court; the other members
are preparing final recommendations for rules, which
should shortly be filed.

MEETINGS
The Board held six meetings, consuming twenty days,
not including travel and office time.

LOCAL BAR ASSOCIATION VOTES

Under the rule for voting at annual meetings, the lo-
cal associations are entitled to the following votes at this
meeting :

Shoshone County Bar Assn......__.___.__ 24
Clearwater Bar Assn, ...~ 48
Third Digtrict Bar Assn, ...~ 109
Fifth (Sixth) District Bar Assn. ... . .. 58
Seventh District Bar Assn. . 48
Eighth District Bar Assn. ... 31
Ninth District Bar Assn, ...~ 54
Eleventh (Fourth) District Bar Assn. ... .. 70

Total 442
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FINANCES AND MEMBERSHIP:

APPROPRIATION
(July 1, 1942)

Balance July 1, 1941 ... .. $5,230.56
License fees ... 3,547.50
Costs e 113.00
Examination fees ... S— 217.50 _
-‘Total $9,108.56
. EXPENDITURES
(July 1, 1942)
Office e $2,321.77
Travel .o 940.04
Meetings oo 636.54
1941 Proceedings ..o, 412.32
Examinatio_ns .............................. 72.80
Discipline ..o 15.60
Rules Committee .ooemooemeaaeeeee 230.30
Miscellaneous ... 20.69
4 X7 -1 RO S $4,650.06
BALANCE IN FUND ... .$4,458,50
LICENSED ATTORNEYS:
Northern Division .o 102
Western Division .o 216
Rastern Division —oooeeeecoeenee. e eeeemn e anenaen 103
Non-resident oo . 20
Total e 441
B 1s Y 22
Total Membership in ¥daho State Bar ....463
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ATTORNEYS IN SERVICE OF UNITED STATES

So far as has been reported t

o me, the following are

in the armed service of the United States. It is probable
that there are others not yet reported.

Ambrose, Grant Lewis............._._.. Boige
Anderson, Gus Ceeoeoooooooo . Pocatello
Baird, Lawrence E ; Boise
Campbell, Lionell T....... ... Twin Falls
Clemons, Dale.......... oo @ Boise
Cramer, Joomn W, ... Lewiston
Dunlap, Robert B........... ... Caldwell
Gess, Tom B.ooooooooereooeo Boise
Goff, Abe . Moscow
James, Andrew F, ... Gooding
Johnson, Edward T..........._.... Orofino
Johnson, Wm. A. ) . Boise
Maxney, Stewart... ... Caldwell
McFadden, Jos. Joooooooo oo Gooding
McQuade, Jack ¥ ... Moscow
O’Leary, Kenneth W. ... Boise
Peacock, John J..... ... . Weiser
Price, Vaughn A. ... Boise
‘Reed, Earl B...oooooooee o Nampa
Spear, Clayton V... Moscow
Sullivan, Willis B . Boige
“Taylor, Morton C.ooeoeeroooooooooo Boise
Thatcher, Preston...... ... Salmon
Trimming, Albert E......_.._.__. Pocatello
Wayne, James W......_____... Wallace
DECEASED ATTORNEYS:
Condie, Gibson A............... Hailey
Darling, Chas. H.... Boise
Hedrick, Jos. Iva..oovoeeoo . Hailey
Peavey, Arthur J., Jr.......... Twin Falls
Rehburg, F. H._.._ oo Kamiah

PRES. THOMAS: Next is something from your presi-

dent. During the past year, as the
you, and as has occurred in previo

sloners were handicapped by time

Secretary has informed
us years, your Commis-
required for admissions

—the giving and preparing of these examinations. We have
partially worked out a plan we think will relieve that,

I want to take this opportunit

¥y to thank the commit-

tees and the lawyers throughout the state for the coopera-
tion I have had during my administration. it has been
perfect, I have not met nor contacted half ag many of you
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personzally as I had hoped to do but times have changed
and it was not possible to do so.

Organized effort is essential to the well being of any
group. For that reason we came to the conclusion that we
would not dispense with this annual meeting. Personally,
I hope we do not find it necessary to discontinue it in the
future. Much good comes from it and from contacts and if
we lose them we lose one of the best means of helping our-
selves and helping society generally.

War is the paramount issue. Lawyers are taking part
in the civil service and in the armed forces and in the
various communities we are cooperating greatly, doing, 1
am sure, our part. But there is a larger duty that we owe,
for as sure as we are here there will come with the lower-

ing of the standards of living a lowering of the standards.

in all things, and it is there that we must play our part.
It is a tremendous duty. We have been confronted in
America with what France was confronted with; that war
couldn’t happen, it wouldn’t happen. We have wished to
think war out of existence, but with France it came and
France did not recover. America will recover.

One of the most striking and glorious things that has
happened in America is that today our young people, of
whom they said but recently: “They don’t know geography,
and they don’t know history, and they don’t know our
American institutions,” go forth so cheerfully, so courage-
ously at a time like this. My boy is in the Air Corps and
your boy is in the Tank Service and in the other services
and everyone of them says: “That is the best service there
is.” The morale iz fine. All of which bespeaks that free
men make better men.

Justice ig the first concern of every people and the
improvement of the administration of justice was first
instituted by free men. Now we must be alert against the
lowering of our standards of thinking about justice. We
ourselves must lead in whatever we believe and we must
think and tend to promote justice, to simplify justice, to
bring justice to the common man. It is only during the
last four hundred years that men ceased to have the idea
that very shortly this world would come to an end. No one
holds that belief today, but this civilization will come to an
end except as the democracies carry it on and maintain it.
‘Not alone for the benefit of ourselves, but for the benefit
of countless generations to come, for as inevitable as fate,
if the forces working against democracy prevail, common
man must start at the bottom again and gradually through
gtrength make his laborious way to the top. That won’t
happen, but it will largely depend upon this; all those
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elements which are contrary to democracy will be un -
lar, but we must see to it that democraycy is wholegggé,
that democracy fulfills its destiny in the lives of men, for
only through free men may we have free government and
enhghtme_nt, and after all, America is the full blown flower
of centuries of common man’s struggle for liberty. May
we do our part. Gentlemen, T thank you.

. PRES. THOMAS: “The Code of Evidence—a Com-
mittee Report,” will be given by Mr. O. 0. Haga.

0. 0. HAGA: Mr. Chairman, Gentlemen of the Bar:
the Committee on the Code of Evidence was J udge 0. A.
Sutton of the Seventh Judicial District, Osear W. Worth-
wine of Boise and myself. The Committee hasn’t been
able to hold a meeting going over the final report. We
have had some conferences and correspondence, prior to
preparation of the report and I think I know the views of
the members but anything I may say here has not been
considered by the committee except as to the conclusions
that I may suggest.

The committee has made such investigation and done
such research work as seemed possible under the circum-
stances. We he_we conferred with members who prepared
the Code or Evidence, Dean Wigmore, who was made Chief
Consult.ant, with Judge John J. Parker, who has given
much time to the matter, and with different members of
the bar from different parts of the country who have been
in a position to give study, and whose suggestions might
be of some value. ‘

The gtate hag undertaken the administration of justice—
one of the most important functions of the state. The
Improvement that may be made in the administration of
Justice will necessarily depend to a large extent on the
rules of evidence, the code of evidence. The bar of the state
must recognize its _publ_1c duty and public trust in advising
and assisting in directing the legislature on the question
of improving the administration of justice, which is pe-

culiarly within the expert knowledge of the members of
the bar.

In bringing to your attention the Code of Evidence as
prepared by the American Law Institute we must consider
the present law of evidence and, if there is need for a
change Whether the proposed Code reasonably meets the
demands of the Bench, the Bar, litigants and taxpayers.

The chief requirement of any judicial system is hon-
est, independent and capable judges, invested with such
power and discretion that there may be a simple, inexpen-
sive and orderly proceeding for the settlement of contro-
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versies between litigants. In setting up tribunals for the
administration of justice and prescribing their procedure
the Bar is invested with a public trust. The lawyer is
trained in the investigation of facts and in searching for
and weighing evidence; he must necessarily be the consult-
ant in legislation prescribing judicial procedure. There
never was a greater chance than now for the legal pro-
fession to justify its existence. Never, during our lives,
will such an opportunity return and the Bar should take
advantage of the situation, marshal its forces and make
its influence felt, not for the selfish interest of the lawyer
but for the interest of the litigant and taxpayer.

QOur profession by and large has been peculiarly in-

different to the great problems of judicial administration.
Procedure has been regarded as mere incident to substan-
tive law., Delays in procedure, technicalities of pleadings
and complexities of procedure have aroused the ire of
clients, perhaps as much as an adverse decision on the
merits of the case. .Chief Justice Taft made the solemn
declaration that “If one were asked in what respect we
have fallen furthest short of ideal conditions in our gov-
ernment, I think we would be justfied in answering, in
spite of glaring defects in our system of municipal govern-
ment, that it is our failure to secure expedition and thor-
oughness in the enforcement of public and private rights
in our courts.”

It is said that the law of evidence is now where the
common law forms of pleadings were a century ago. Ob-
structive devices are too often regarded as privileges of
the Bar and permitted by the courts on the basis of tradi-
tion at the expense of litigants and taxpayers. When one
compares the improvements in court procedure with the
progress that has been made in the business world it is
amazing to see the slowness with which procedural law
has moved as compared with substantive law.

The growth of administrative tribunals, state and
federal, for the settlement and determination of rights and
questions of tremendous importance is one of the most
significant developments of the century. These boards or
tribunals are generally directed by laymen and they have
been invested with wide powers of adjudication. They dis-
pose of numerous controversies which could better be
handled by the courts if court procedure had kept pace
with the development of the times. These administrative
tribunals present a challenge to the Bar to revise court
procedure by locking forward and keeping pace with busi-
ness instead of seeking a precedent In the distant past.
Administrative tribunals claim many advantages in the dis-
pateh of business and economy of procedure, but they also
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have many disadvantages. Too often the are influen

by executive control, political consideratign, new theoxf:i?ag
of social progress, and the officers are frequently selected
for reasons other than technical qualifications for the posi-
tions. Few busmessmqn, if any, would prefer to have their
cases heard by the trial examiner of the National Labor

-(I)lfega.t::illcl)g;e?oard rather than by a jury under the guidance

. It is advisable to review the historical b
which preceded the preparation of the Gode. o eround

The present law of evidence is scattered th
statutes, court decisions and textbooks. Deall; Wig'nigl;eg’};

latest treatise required t i
85,000 eouse X q en volumes and contained about

In 1921 the Legal Research Committee of th
monwealth Fund of New York appointed a sf)ecigl gg;ﬂ-
mittee of two judges and six professors of the law of evi-
dencq to investigate and report on a revision of the rules
of evidence. That report was published in 1927. The Chair-
man was Professor Edmund M, Morgan, later designated
as reporter for the proposed Code of Evidence. In 1937 the
bresident of the American Bar Association appointed a
committee on judicial administration, with J udge John J
Parker, Senior Judge of the United States Circuit Court of
Appea]_s for the Fourth Circuit as chairman, assisted by
an advisory committee of judges, lawyers and law profes-
sors from practically every state in the Union.

The reports of Judge Parker's subeommitte

L] - 1] - - es :
1.J udicial adm_lmstrat}on; 2. Pretrial procedure;cg.V %-fiil
practice; 4. Trle_l.l by jury, including selection of jurors;
5. the ]aw of_ evidence; 6. Appellate practice; 7. Adminis-
tratwp agencles and tribunals; and their reports were out-
standl_ng_ feature§ of the program of the American Bar
Agsociation meeting at Cleveland in 1988,

The subcommittee on evidence wag head
) C A ed by Dean
W(ligmore, assisted by approximately 48 members, injéluding
judges, experienced practioners and teachers of evidence in
the leading law schools, Dean Wigmore’s report condensed

the essential rules of evidence ith the e
ments to about 33 pages *ith the explanatory state-

Judge Parker’s committee is carryin :
. ) £ on a crusade to
simplify, speed up and reduce the expense to litigants of

the trial of cases and to place judici
A ] judicial proecedur
with modern business practices. P ¢ on & plane

- This work brought forcefully to the attenti
American Law Tnstitute the necessity of immedigile th;tzllf'
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tion to trial procedure. It therupon undertook the work of
drafting a model Code of Evidence embodying improve-
ments suggested by the committee, and a complete restate-
ment of the entire law of evidence. Unlike the restatement
of torts or contracts, it is intended as a code for adoption
either under rules of court where the courts may have
authority to adopt rules, or by legislative act. Apparently,
in a state like Idaho, part should be embodied in a legis-
lative act and other parts could be rules approved by the
Supreme Court under Chapter 90, 1941 Session Laws or
under the inherent power of the court to make rules gov-
erning procedure,

Better to appraise the proposed Code, you should know -
the qualifications of the men who have prepared it. It has
not been prepared by theorists but by men of practical ex-
perience at the Bar.

Mr., Morgan, the reporter or chairman, from Ohio;
age about 63; educated at Harvard and Yale; in general
practice from 1905 to 1912; Agsistant and Acting City
Attorney of Duluth for two years; Special Counsel for the
Duluth Charter Commission; Lieutenant Colonel in the
Judge Advocate’s office during the first World War;
author of law books including common law pleading, the
study of law and cases on evidence and of numerous artii-
cles in law journals, principally on evidence, a professor in
the Law School, University of Minnesota, from 1912 to
1917; in the Yale Law School from 1917 to 1925, at Har-
vard since 1925 teaching evidence and acting as dean part
of the time.

Dean John H, Wigmore, the Chief Consultant, well
known by his work on Evidence; active practice in Boston
for about two years, but most of his life spent in teaching
Evidence and as Dean of Law, Northwestern University;
lately consultant for many federal agencies and depart-
mell11ts and is undoubtedly one of the best known Ilegal
authors.

Wilbur H. Cherry, member of advisory committee,
practiced in New York and Massachusetts for many years;
a lecturer and teacher of law at the University of Minne-
sota since 1929; appointed by the United States Supreme
Court as a member of the committee for drafting the Fed-
eral Rules of Civil Procedure; served on many boards of
%lmpogt?nce and has drafted much important legislation in

is state,

William Green Hale, member of advisory committee:
age 60; educated in Oregon and Harvard; in active practice
in Portland for many years, later an instructor in the
Univergity of Illinois.School:of Law; Dean of Law School
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of the University of Oregon, Universit i
] ersity , y of Wash
chgi UlggeﬁltythofCS%uthérn California; member é:n&ngfgg
o alloiml ;
fornmia From 1655 t001§41‘0mm1s510n in the State of Cali-

. _Augustus N. Hand, member of adviso i ;
dlsjzlngqlghed lurist; age about 73 years. Mag OCF ﬁllélllgﬁgé
universities have conferred on him their highest degree
in Law; engaged In active practice in New York City as
i membex: of leading law firms for upwards of 19 years.

ater United States Distriet Judge for that Distriet for

13 years; since 1927 i i
cuit s Sin Appealé.a member of the United States Cir-

Lawrence Howard Eldred i
: ! ge, member of ad

goimﬁl}ttee ; educated in Pennsylvania; praeticed in ‘]_;lﬁti)lg
:?1113 13 many years; a part time lecturer at the University
i} t.ennsylvanla; active in the work of the American Law
ngiaﬁ]:eo?li(}ll azia advm?r on the Restatement of Torts: an-

e Penngylvania state gtat :
of many articles in law magazines, atittes and the author

Learned Hand, another advisor, a 70 disti i
%[esgal scht_)Iar; practiced in Albany an;i I\%efew 'St*orlli"t(llliltgj;1 If?r}rl)elg
tri?:z ggglgl-el.‘)(}{)ﬂxghefn_f?e was appointed United States Dis-

y . Ter fiftee i
Cireait oo, AT Appeals.n years he was appointed to 1.:he

Mason Ladd, born in Iowa educated i
¢ dd, , in Towa
E?trvard, practiced from 1923 to 1929; Assistant Cou?llég
orney for two years; law lecturer at Drake and Uni-
versity of _Iowq from 1929 to 1939, and Dean of Law
School, University of Iowa since 1939,

Henry T. Lummus age 65; educated i '
] , ; n New. Engl
%olleges; practiced for twenty-three years; law lectlﬁ-%z? I;%
1osi:on University; Associate Justice of a trial court for
eleven years; member of the Supreme Court of Massachuy-

?gggz.for ten years; author and writer on many legg” sub-.

John M. Maguire, age 53: educafed i
2 , age_ in Color
lgaili\tard, member of ]ea,dmg,law firms in Bostggosiiﬁg
1 ; also professor at Harvard since 1923; consulting
expert of the Treasury Department since 1938,

Charles T. McCormicle age bb; edueated i i
'] » at
of 'Eexas and Harvard; practiced in Dallas for %“;?Jas;?f
DProfessor of the law of evidence at Texas, North CaroIina’
and Northwestern Universities; Dean of the Law School,

Texas University since 1940:
and legal articles. ; author of many textbooks

Charles Z. Wzanski, age 86; éducated in N
and Harvard University ; member of leading Iz‘rvﬁi'?ﬂlmllg
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Boston since 1931; recognized as one of the brilliant
younger members of the Bar.

In short, the Code was prepared by and expresses the
views of qualified men of learning and experience at the
Bar and authorities on the law of evidence; it is entitled to
the serious consideration of the Bench and Bar. It was
tentatively approved by the American Law Institute in
1941. Copies have been widely circulated during the past
_year among lawyers, judges and teachers of evidence, and
their criticism and suggestions were especially invited. It
was again considered by the Institute in 1942 and was
approved with some minor changes.

~ Articles by Professor Morgan in the American Bar
Association Journal, September, October, November and
December, 1941, explain in considerable detail the under-
lying principles upon which the Code was based and the
reasons for provisions which we may deem important de-
partures from existing law. In the January, 1942 Journal
dissent and rather eritical comment on some of the rules by
Dean John H. Wigmore appears. His dissent is not with
the policy of any of the rules as such. In his opinion some
of the rules do not go far enough and others he says go too
far. His criticism is directed largely to the draftsmenghip
rather than the prineiples involved.

The objection most frequently urged to the Code is
that it vests too much diseretion or power in the trial
ecourt: that it assumes that there will be a trial judge of
learning, integrity and capacity to grasp and understand
the law applicable to the issues in the case. Professor
Morgan replies that a Code of Evidence should not be based
on the assumption that trial fribunals are made up of low
grade morons presided over by a high grade moron, but
on assumption that the trial judge is of reasonable ability
and unguestionable honesty and that the jury is composed
of men and women of ordinary intelligence; that settle-
ment of disputes should not be entrusted to men- and
women possessing less qualifications than that. Unless we
proceed on that assumption the state fails in its duty to
furnish proper tribunals for the determination of rights of
litigants. If the present law for the selection of judges and
jurors does not provide competency then the law should
be changed. Under no system can justice be efficiently
administered by judges and jurors unqualified to weigh
evidence and sift fiction from the facts in the investiga-
tion of the truth. A lawsuit is but a proceeding for orderly
gettlement of controvesy and precedure prescribed by the
state is but the means deemed necessary for the investiga-
tion of the facts in dispute so that there may be a broad
and correct ‘decision; justice delayed too often is justice
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denied. Accurate results such as a scientist
ﬂprlcxllally. be obtained in a lawsuit, for the judgzerisusf Irln;ll({)g
hlS ecisions and admit or exclude evidence in the heat and
: ﬁlrrg of the trial under the emotions of the lawyers
e litigants and witnesses, and decisions thus made are
g‘enerally.b}lt a rough approximation of justice, Rules with
ma%py artifical barriers to the introduction of evidence are
not- condueive either to speedy or correct results. That,

o .5l
C}())gz..rer{tly, was the opinion of those who prepared the

It is impracticable to review the provision

{a:.lrlld pomt out the various changes vghich thesggogit(iaogog% :
& g Code would make in the law in this state as it stands

ay. It is the conelusion of the committee that
more study needs to be given to this matter before final
action is taken either for rejection or approval, in whole
or In part. The Code was intended as a model code and it
l1)5; n?it hecessary that all the provisions of the Code should
oe adopted, It is likely that many states will adopt one or
more of the rules from time to time and some may be
modified and others rejected in their entirety,

The Code consists of 112 rules divided i .
e Co into 10
or subd}v_ls;ons. Some of the rules have many par(;.hg?ig?;ﬁ:
8111. subd1v1s_10n. Some of the more important changes which
e rules, if adopted, would make in the law of this state

are:

Rule 8 provides that at the close of th i

v e ev
--argliments the Judge may sum up the eviden%elda(elrll((l:ecgrr:g
ment upon its weight and the credibility of witnesses, if

selves the weight, and the eredit to be i i
A 2 given to witnes
ilzllld are r;gt bound by the judge’s comment thereon. 'Iglr?;js’
law—{first, Instructions s L, LaNEeS In our present
s ollow and n :

z_a,rggﬁments. That was the law of this state untii ({5'0’?.“?191?13.%
13 the rule in E.ngl_and and in Federal courts and has the
approval of law writers and the committee of the American
.tar %&hsso.clatlon on the Administration of Justice; second
a authorizes th_e Judge the comment on the weight of evi-
ence and credibility of witnesses, That Provision is like-

wise sustained by th e )
referred to above.y ¢ authorities and the committees

Rule 12 provides that “All provision ‘
lafw or statutes of this State dealigg with t}sleoéfuf)?gc‘s ﬁ?t%?
gh any of these Rules or inconsistent with any provisions of
ese Rules are hereby abrogated.” That rule presumably
would have to be modified 30 as to provide for legislative
action modifying or repealing certain statutes.
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Rule 101 provides that every person is qualified to be
a witness unless the judge finds him ineapable of under-
standing or making himself understood, either directly or
through an interpreter. It would change the law of Sec.
16-202 I. C. A, which provides in substance that one having
a claim against an estate of a deceased person may not
testify as to any communication or agreement, not in writ-
ing, occurring before the death of such deceased person.
The proposed rule is in harmony with the laws of several
states and has the general approval of authorities on evi-
dence. A committee of the Massachusetts Lawyers Insti-
tute, critical of some of the rules, expressly and highly
approved of this rule, which had been the law of Massa-
chusetts since about 1856. It is thought that it is just as
important to protect the estates of the living as the estates
of the dead. In some states they follow the rule with a brief
statute that declarations of a decedent with reference to
t%le. c]ai}:n may be admitted to rebut the testimony of the
claimant,

Much study is being given to this Code by Bar associa-
tions and committes, and it is our report that further study
be given before final action is taken by the State Bar. We
think it should be referred to a committee to report at the
next annual meeting as to action taken in other states and
by other associations, but the work should be coordinated
with the work of the committee on Rules of Civil Procedure
and of the Legislative Committee.

Your committee suggested to Mr. Pendleton Howard,
Dean of the Idaho School of Law, that perhaps some of the
members of the School could examine the proposed Code
and report which rules would come within the power of
the Supreme Court to prescribe procedural rules and
which contained provisions in the nature of substantive
law that would require an act of legislature; also what
chz&cnges the rules would make in the existing law of this
state.

We have received two very helpful and instructive re-
ports prepared by Messrs. Lawrence H, Duffin and Robert
H. Copple, members of this year’s graduating class in the
College of Law. The report which deals with what rules
can be adopted by the court, and what rules would require
legiglative enactment containg the citation of many authori-
ties. That is submitted as part of this report and we sug-
gest its publication. Their report on each rule separately
pointing ouf changes made in existing law of this state
consists of about 41 pages. It is informative and helpful in
the study of the rules, but because of its length it is perhaps
impracticable to include it in the proceedings. However, it
is submitted as part of your committee’s report. -
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REPORT OF MESSRS. DUFFIN AND COPPLE

The Supreme Court has no power to change substan-
tive law by precept, as this would be a clear invasion of the
legislative function under the doctrine of separation of
powers; does it have power to make procedural law by
precept. This concept of power is quite distinet from the
power to “make law” by decision.! Here the court is not
deciding the right of litigants in a case before it, it is pre-

~ 8cribing rules for future guidance.?

Estabiished that the Supreme Court has such power
then the further question of “what rules of evidence are
pr-ocedural"l must be settled. :

Does the Supreme Court have the power to prescribe

-procedural rules of evidence?

If this power exists at all it is “inherent” in the court.
Any attempted “delegation” of the power by the legislature
i3 a nullity.® The separation of powers prineciple forbids it.
The Idaho legislature was aware of this tenet when it
passed the statue which “recognized and confirmed” the
“inherent power” of the court to “make rules governing -
procedure.”t. But it does not follow that this statute has

* 1o legal effect whatever. The opinion is advanced that an

“inherent” power need not be exclusive. If it is not exclu-

give, the legislature having a concurrent or superior power,

then the effect of this statute is decidedly important. By
express declaration the legislature has withdrawn its pow-
ers, leaving the Court free to assert its own power to make
rules.’ If, as many prominent writers claim, this is an

-exclusive inherent power of the Court, we are indeed faced

with a curious situation. The statute not only becomes a
mere declaration of policy, but “Codes of Procedure” have
been adopted in almost every state of the union by the legis-
latures of those states and in only one instance was a
constitutional amendment thought necessary. Only since

- the present reform movement originated thirty vears ago

has this development been seriously challenged.” The propo-
sition that this has been a legislative usurpation of power
has inspired a re-examination of this whole concept by
modern authority and many exhaustive treatments have
resulted.®

1. Green, Thomas Fitzgerald Jr., *To What Extent May Courts Under the
Rule-Making Power Prescibe Rules of Evidence,” 26 A. B, A, J., 482, See articles
eided in note 1.

2, Editorial, 24 Journ. Am. Jud. Soc. P. €8.

* 8. Grinnel, Frank W., “To What Extent may Courts Under the Rule-Making
Power Prescribe Rules of Evidence,” 24 Journ. Am. Jud. Soc, p. 41, but see Green

.Supra p. 488, 2nd col,

4, Session Laws, 1841, Ch. 90, p. 163,

5, Gireen, supra D. 487.

8. New York, See Grinnell, supra p. 4%, n. 2,

7. Tbid, p. 42, .

8. See the comprehensive bibliography in 18 A, B, A. J. 198 (1930), “The Rule-
Making Power: A Bibliography,” 108 articles are listed. Articles subsequent to
this bibliography are: Tyler, "“The Origin of the Rule-Making Power and Its Ex-
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While Roscow Pound is the putative father of the
procedural reform movement,® Colonel Wigmore took tac-
tical command in 1926. His attack was based on the above
premise that legislative rules for procedure were void. “The
truth is that the legislature has no more constitutional
business to dictate the procedure of the judiciary than the

judiciary has to dictate the procedure of the legislture.”20"

The criticism this opinion evoked is matter of history. The
rapid change of attitude by the legal profession made the
question one of extent of the court’s rule-making power,
not whether it existed. The issue has not been finally set-
tled. Many lawyers and judges still hesitate to accept.
But the almost unanimous opinion of “private writers”!
on this subject is that the court does have the inherent
power to prescribe procedural rules of evidence and that a
statute like Idaho's opens the door for complete reform.:?
Without a detailed account of the considerations the follow-
ing observations will be made:

The rule-making power originated in the custom
of Enpglish Courts. It was later embodied in written de-
cisions of those courts and then in formal orders and rules
of court.’® Parliament early enacted laws regulating pro-
cedure, even changing fundamentals. But the English
courts have never recognized the separation of powers
theory so the action of Parliament has little bearing on
the problem in the United States. The fundamental ques-
tion ig: Does the separation of powers doctrine destroy the
power of the court to make rules, as asserted by some
writers, or does it protect it by placing it beyond the juris-
diction of the legislature, as claimed by Wigmore, or does
it do neither, merely establishing it as a matter primarily
within the power of the legislature and, secondarily, within
the power of the eourt?

The contention that the historical power of the court
to preseribe rules has been abolished by the separation of
powers theory is based on the argument that it was evoked

ercise by Leglslatures” (1938) 32 A. B. A. J., 772; Wamer, “The Role of Courts
and Judieial Councils in Procedural Reform” (1837) 85 Univ., Pa, L. Rev, 441;
Sunderland, “Trends in Procedural Law™ (1935) 1 La. L. Rev., 447; Sunderland,
“The Regulation of Procedure by Rules Originating in the Judicial Council’ (1835)
10 Ind. L. J., 202; Harris, *“The Extent and Use of the Rule-Making Authority”
(1938) 22 Journ, Am. Jud. Soc., 27; Gertner, “The Inherent Power of Courts to
Make Rules” (1838), ,

9. Grinnell, p. 42, 21 ¥, A, J. S. 178.
10. Wigmore, 23 T, L. Rev., 276, reprinted in 20 J.A.J.S. 159 and 24 J.AJ.S., 70.
11, See Grinnell, gupra, p. 50.

12. Morgan and Maguire, “Looking Backward and Forward at Evidence” 50
Har. L. Rev. 809, 933; McCormick, “Tomorrow's Law of Evidence” (1938) 24 A. B
A, T, 507; 561 Wigmore, Evidence (1934} Supp. 64.

13, Tyler, “The Origin of the Rule Making Power and Tis Exercise by Legis-
latures™ (1938) 22 A. B. A. J,, T72,

IpAHO STATE BAR PROCEEDINGS 19

as an implement of checks and balances.’* This is definitely
& minority view,1® :

Wigmore supports his opinion with the claim that the
state and federal constitutions, by their terms, place all
Judiciary except the definition of certain parts of juris-
diction and the place of criminal trials, in the judiciary.!®
The provision regarding appellate procedure would also
have to be excepted in Idaho.!” He supports this proposi-
tion with six reasons of “policy.”® Other writers, agreeing
with Wigmore, point out that the desire for an independent
judiciary, considered by itself, furnishes an argument for
the statement that the separation of powers requires unfet-
tered control by the courts of court proceedings, because
“when court procedure can be determined by the legisla-
ture, the courts to that extent are not independent of the
legislature.”® These authorities explain the acceptance
of the legislative codes by the courts as coming under the

. “comity” rule, most disagreeing with Wigmore by saying

the codes are not void, but voidable. The approach to the
problem made by these writers is faat becoming the mest
popular and has been immensely strengthened by the re-
cent adoption by the Supreme Court of the Federal Rules
of Civil Procedure.’. Many state courts have also exercised
the rule-making power?? and some have adopted this view.2s
The very fact that 30 many courts have unhesitatingly ac-
cepted this right is a strong indication that they won't
repudiate it when challenged.?*

The third possible solution, which might be appropri-
ately termed the “historical analysis,” recognizes that both
the court and the legislature have exercised this power in
the past. %. These writers are willing to concede that the

" superior power rests with the legislature and when it
" legislates the court is bound to follow,20 However, as soon

as the legislature realizes that “this is a subjeet which the

14, See Sharp, The Classical American Doctrine of “The Separation of Powers”

. (1836) 2 Univ. Chi. L, Rev., 385,

15. Warner, “The Roll of the Courts and Judicial Couneclls In Procedural Re-
form™ (1837) 85 Univ. Pa. L. Rev., 441, See also Green, supra 487. Alse it has
been suggested that the courts, by acaulescense, may have abdicated their pro-
cedural functlong except ag the right has been reserved Lo proceed by decision.
Grinnell, supra, 44; Tyler, supra, 774,

18, Wiemore, “All Legislative Rules for Judiclery Procedure are Void Consti-
tutionally’ 23 INl. L. Rev., 276. Compare cases collected in 31 Col, L. Rev, 1185
€18381), which hold “delegation” statutes constitutional.

17, Idaho Constitution. Art. 5, See, 13.

18. Wigmore, supra, 277,

19, Kates (1934), 18 Journ, Am, Jud, Soc. 122, 2nd col,

20, Grinneil, supra 43.

21, Adopted in 1937,

22, The legislatures of Nebraska and Iowa only have refused to grant rule
making power to the courts: Greiner, “The.Inherent Power of Courts to Make
Rules” (1838) 10 Univ. Cin. L. Rev., 44, .

23. Roberts v, Donahoe, 191 Ind, 68, 131 N, E. 33 {1921); Xolkman v People, 89
Col, 8, 300 Pac, 575, (1921); See also Kates, A New Deal for Justice (1834) 20 A, B.
A. J. 148 (1837) 21 J. A, J. 8. 25,

24, Gireen, supra, 488,

25, Green, supra, 487,

28, See cases compiled in 110 A. L, R. 35,
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courts can regulate better than they and keep hands off,”
the court can assume full power.?” This view represents a
compromise and the most serious objection that can be
made to it is the confusion that would result from a reap-
pearance by the legislature in the field,

Thus under the view that the court has the exclusive.

inherent jurisdiction to prescribe rules of procedure, or
under the view that it now has a complete right since the
legislature has withdrawn, the Idaho Supreme Court has
the power to adopt procedural rules. That leaves the
further question:

What rules of evidence are procedural?

The term “procedure” is so broad in its signification
that it is seldom employed in our books as a term of art.2®

“If there is no meaning in it,” said the King, “that
saves a world of trouble, you know, as we needn’ttry to find
any.”® The American Law Institute saved itself a world
of trouble. Obviously they were aware of the time honored
distinetion the courts have maintained between “proced-
ural” and “substantive”’law. The comment after the first
rule suggests that the provisions regarding administrative
agencies should be omitted if the rules are to be adopted by
courts under their rule making power.? That is the sum
total of their contribution. Perhaps this could be inter-
preted as an implied assertion that the remainder of the
rules are procedural, Certainly they took this view of the
matter in their Restatement of the Conflict of Laws.’! At
first blush it would appear that the Idaho legislature is also
in accord. The provisions on evidence are incorporated in

the 1.C.A.3? as part of civil procedure. Almost all of the’

other states have done the same.3?

The absurdity of citing case authority for a classifi-
cation of each rule becomes obvious when an examination
of the cases iz made. On the broad question “procedural
versus substantive” the courts are in uffer conflict.3* It is

27. Warner, “The Role of Courts and Judicial Councils in Procedural Re-
form’ 85 Univ, Pa. L. Rev., 441 (1937).

28, Ballentine, College Law Dictionary, 664,

28, Carroll, Lewis, *“Alice's Adventure in Wonderland,” b, 145,

80. American Law Instftute, “‘Code of Evidence, Tentative Draft Number Two."
¢ 31. See Sectlons 585, 585, 598 of the American Law Institute “Conflict of Laws™
1934),

32, Vol, 1, Title 16.
other states have done the same.%8

33. “Legislative usage has firmly established this view of the scope of pro-
cedure, Following the example of the Field Code in New ' York, it has become
almost uniform American practfce to place statutory rules of evidence with the
rules of pleadine and practice as a part of the code of eivil procedure,” Sunder-
land, “Character and Extent of the Rule Making Power Granted U, 8. Supreme
Court and Methods of Effective Exercise,” 21 A. B.-A_J, 404 (1935).

34. See Wigmore. Evidence, Supp. 61-B2, digest of federal rulings classified
as to the rules of evidence relied upon., Green, 26 A. B, A, J. 483. The ‘Washing-~
ton Supreme Court has recentfy declared al rules of evidence to he substantive
(State v. Pavelich, 153 Washinaton, 379, 279 Pac. 1102, 19297 while the following
courts have stated all rules of evidence to be procedural: Cochran v Ward, 5 Ind.,
App. 89, 20 N. E,, 795; Sachheim v, Plqueron, 215 N. Y, 62, 108 N. E, 109 (1015);
Jones v. Erie R. Co., 108 Ohio St, 408, 140 N, E. 368.
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only after the cases are broken down that some order is
brought out of chaos and the underlying principles ean be
discerned. The reason for this is simple. There are at least
eight different concepts of procedure and the uniformity
appears only when each eoncept is' examined by itself.
When this is done a basic underlying principle appears
and it is-only on the misty edges that the cases cannot be
reconciled. But these “concepts” are present and must
be considered in each instance before a conclusion can be
made, Walter Wheeler Cook, who has made an excellent
examination of this subject, observes.

“If now . . . we examine into the distinetion between
‘substantive law’ and ‘remedial and procedural law’
as that distinction is involved in legal problems, we
find that this distinetion is drawn for a number of
different purposes ,each involving its own social, eco-
nomie, or political problems . . .

- One group of cases deals with a question of con-
stitutional law, viz.; how far may the legislative bodieg
go in making statutes retroactive, when the constitu-
tion contains, as do some of our state constitutions,
provisions forbidding retrospective legislation? . . .

. A second group, similar to the first, has to do
with the ex post facto clause of the Constitution,

A_ third group, again more or less similar to the
foregoing, has to do with laws ‘impairing the obliga-
tions of contracts’. ‘

A fourth group has to do with the question
whether a statute general in terms and not professing
to be retroactive shall be construed as retrospective in
operation . . .

Another group of cases consists of situations pre-
sented to State courts for decisions, in which the State
court is to apply federal statutory law but follows its
own ‘procedural law’. ' :

Still another group has to do with the interpre-
tation of the federal statute directing the federal
courts, in civil cases other than equity or admiralty
cases; to follow state procedure. ‘

Closely connected with the preceding group are
the cases in which the federal court of equity, profes-
sedly following the ‘‘procedure’ established by federal
equity rules, is asked to take action to enforce what is
described as a new “substantive equitable right' ere-
ated by a state statute.
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As our final group we have the cases in the Con-
flict of Laws, in which the ‘substantive law’' of some
foreign state is to be “applied’ to determine the ‘sub-
stantive rights' of the parties, but the ‘remedy’ and

‘procedure to enforce these ‘rights’ are to be deter-

mine by the law of the forum.

If we glance back over this list of purposes for
which the distinction we are discussing is drawn, we
gsee at once that a person asking where the line ought
to be drawn might well conclude that this ought to be
the place for one purpose and a somewhat different
place for another purpose. . . The precise meaning to
be given to ‘substance’ and to ‘procedure’ ought, there-
fore, to be determined in the light of this underlying
purpose to be fair to the individuals conecerned.”s®

Although Professor Cook’s basis for making a distine-
tion is at best vague and uncertain, it is, under the circum-
stances, the most acciirate and satisfactory solution avail-
able.3® What is the underlying purpose in this analysis?
This is an endeavor to discover what rules can be adopted
by the court under its rule-making power. It can be as-
sumed that only those rules will be accepted which will re
sult in being “fair to the individuals concerned.”

What rules may not be fair?

First: Rules which abrogate a vested interest recog-
nized as such by the court or the legislature.’?

Second: Rules which infringe upon state policy in-
volving matters without the scope of pure procedure.3®

Under these provisions it seems clear that the litigant
should have no legal right in those precepts which are “de-
signed to provide for the orderly dispatch of judicial busi-
ness, the saving of public time, and the maintenam_:e of the
dignity of tribunals.” As Mr. Green points out it is the
other class of precepts, “those designed to secure to each
litigant full and fair opportunity of presenting his case
and meeting the case against him,” which constitutes a
more complicated problem. “To what extent a canon of this
second class is a matter of individual right and to what
extent merely a matter of judicial convenience or of detail,

35, Cook, Walter Wheeler, * ‘Substance’ and ‘Procedure’ In the Conflict of
Laws,” 42 Yale Law Journal, 341, 342, (1932). A ninth concept should be added,
that involving the “rule-making’ power of the court.

38. *“As to the exercise of itz ultimate power by the court in the form of any
particular rule, especlally if a rule would face a conflicting statute, there may, of
course, be a question of expedienty In any particular jurisdiction in the light of
existing conditions, and the auestion should be determined by the relative import-
ance of the rule in the performance of the judiclal duty to administer justice in
that Jurisdietion.” Grinnell, Frank W., 24 Journ, Am, Jud. Soc. 41.

37. Green, Thomas F. Jr., 25 A. B. A, J., 483,

38. Grinnell, supra, 48.
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depends upon public policy and the content of the concept
of justice . .. If the thing to be dealt with is clearly a
method by which rights and duties are to be protected and
enforced, they will exercise the power; if its character is
doubtful, they may decide upon the basis of policy rather

“than logic.”s®

Starting with a mild presumption that the court has
the power to adopt all rules of evidence because the legis-
lature has “recognized” its power to adopt rules of pro-
cedure and the evidence provisions are included in the pro-

. cedural gection of the Code, it is evident that only those

rules should be excluded which abridge fundamental rights
“clearly established as substantive rights by the constitu-
tion or statute or are essential to a full and fair opportunity
of presenting one’s case and of meeting the case of the
opponent.”*® No extensive analysis of the American Law
Institute’s rules will be made for this question will depend
in the main upon the policy of the committee and the final
action of the court.

In general it can be said that those matters which are

. .“probative” such as the rule as to opinions, certified copies,

oath administration, burden of proof, evidence in trials
without jury, interest, and matters relating to hearsay are
clearly procedural, while the attorney and client privilege
and the excluding of confidential communications between
husband and wife seem to involve state policy and should
therefore be excluded. The right of self-incrimination
would appear to be a fundamental right within the consti-
tution.#t

. The first problem for the committee is to determine
what Rules in the Code of Evidence would effect a change
in existing rules. If no substantial change is made it can
be safely assumed, of course, that no substantial right is
abridged. If there is a change, or completely new rule, then
the committee must determine whether it will violate state

39. Green, Thomas F. Jr,, 26 A, B. A, J., 483,

40. Green, supra, 483. The court does have the power to change evidentiary
rules by decision (Funk v, U. &., 200 U. S. 371 (1933), Thurston v. Fritz, 91 Kan.
488, 138 Pac, 627 (1014). The caseg on Its power to do the same by means of rules
of court are too few to be decisive. See 1938 Wis, L. Rev. 324, 237; Warner, “The
Role of the Courts and Judicial Councils in Procedural Reform' (1937), 85 Univ.
Pa. L. Rev. 441, 443, “The following students of the subject either state or assume
that the rule-making power extends to evidence: Thaver, Evidence (1898)) 530;
Wigmore, Evidence, 183¢ Supp. 64, Morgan and Maguire, “Looking Backward and
Forward at Evidence,” 50 Harv. L. Rev. 908; McCormick, “Tomorrows Law of Evi-
dence (1938) 24 A, B. A. J, 507, 581." Green, supra, and also: “IL can hardly he
true that the courts have felt any doubts as to their power to deal with evidence,
because almost every set of rules for trial courts contains a few dealings with
witnesses and methods of proof . , . No one court has made @ complete set of
evidence rules, but the American and English courts as a group have adobted
a large number of rules on the sublect. Courts apparently have not hesitated
to exerclse the rule making power in this fleld when 1t occurred to them to do
so . .. NO COURT HAS ADOPTED A COMPLETE REVISION OF EVIDENCE
LAW, BUT THE TOTAL OF ALL THE EVIDENCE REGULATIONS ADOPTED
UNDER THEIR RULE MAKING POWER BY THE SEVERAL COURTS IN THIS
COUNTRY IS QUITE LARGE.” See authorities cited In Green. supra, note 68 at
488. 63 A. B. A. Reports 525, 527 may contain valuable material on this question.
They are not availlable in the University lbrarles, : :

4l. Grinnell, “To What Extent May Courts Under the Rule Making Power Pre-
scribe Rules of Evidence?’ 2¢ Journ, Am, Jud. Soc, 46, -
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policy as declared by statute or infringe upon a fundamen-
tal right protected by the constitution. If either o.f‘these
eriteria are found disturbed the rule can be classified as
“non-procedural.”’*? (Certainly case authority presents no
gerious obstacle.

PRES. THOMAS: I appoint a Committtee to report

on this matter and the suggestions offered by Mr. I_—Iaga.,
consisting of Laurel Elam, Mr. Haga and Karl Paine. I
also appoint as a canvassing committee for the Western
Division election, Thornton Wyman, Eli Weston and Ed
Babcock. :

Next is a Review of the Soldiers’ and Sailors’ Relief
Act, by Willis E. Moffatt of Boise.

T will appoint a committee on this subject consisting
of Tom Jones, Sherman Bellwood and Willis Moffatt,

MR. MOFFATT: Mr, President and Gentlemen. This
isn’t a review, I started out to make a review bhut I d{S-
covered that Congress was amending the law, so I will
attempt to tell you what the law will be, probably by the
end of this month. Most of you have had some contact
with the Soldier’s and Sailors’ Relief Act. This bill amends
it in virtnally every respect, so if you thought you knew
about it, you don’t any more.

It is unnecessary for me to cover the act generally as
was done by Mr. Frank Stephan, reported in the 1941 pro-
ceedings, page 46. I shall limit myself to questions in pro-
cedure and rights which are and will be most ecommon to
lawyers.

The Act is being amended by H. R. 7164 now in the
Senate Military Affairs Committee, having passed the
House. I am advised that it will be reported out favorably
this month. I am going to treat the Act as if ’ghe bill had
passed, as it is apparently certain of passage in the very
near future.

"That this subject is important to the lawyer and will
become more so cannot be over stated. It is proposed
that soon more than one-twentieth of our entire population
will be in the services. Other bar associations and persons
have published voluminous reports upon the Act. If 1 can

42, In the final analysis the whole problem must be settled by our own
Supreme Court. Even its own decisions are nof conclusive for this is an entirely
different “‘purpose”’ from any it has considered before. The Committee can do
no more than predict “viclations of state policy” or “infringements of funda-
mental rights” and the predictions of the lawyer of what the judege will do are
not always absolutely. correct, It is submitted that the commiitee should recom-
mend those rules it wants to récommend and ‘let nature take its course.”
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assist in-helping the lawyer find the law upon the subject,
this paper will serve its purpose. ' :

The Constitutionality of the Act has been thoroughly
adjudicated and eannot now be doubted.l :

The purpose of the Act is too well known to require
digcussion,

DEFINITION OF TERMS

It defines persons concerned more or less specifically
however, the only safe method for the practitioner to follow
is to treat all persons connected with any military service
of the Federal government as being within the scope of
the Act. The Act applies to all courts.2 Some question may
be raised as to its application to administrative tribunals
and quasi-judicial tribunals and this does not appear to be
covered by any amendment to date. The United States
Attorney General has given his opinion that the Act is
applicable to government agencies.?

PERIOD OF SERVICE

It has been held that the former Act does not affect
a person who is told to hold himself in readiness for ser-
vice.® The term of service seems to be clearly defined in
the Act to begin with the date of the Act, or upon the date
of entering active service and terminating upon discharge
or death in service, but in no case longer than the term
of the Act.4 : :

The Act generally includes all persons in active Federal

' Military Service. It also includes persons in training or

education for such services under the supervision of the
United States. The amendment discussed later includes
certain selectees before induction, and reserves (See new
sec. 106 of amendment, infra). A Captain of a private
vessel transporting munitions was held not entitled to
relief. * The military service must materially interfere

1. Ebert v. Poston. 266 U. S. 548; Hoffman v. Charlestown Five Cents Savings
Bank, 231 Mass. 324, 131 N. E. 15; Wenatchee Etc, v, Great Northern Ry. Co. 271
Fed. 784; Erickson v. Macy 231 N, ¥ 88, 131 N. E. Td44; Pierrard v. Hoch, 87 Ore.
71, 184 Pae, 494, reversed 191 P. 328 (Holding similar state statute to Federal law
ma}ri%d); Konkel v, State 168 Wis, 335, 170 N, W. 71§ (State law in conflict in-
v . .

2, Riordan v, Zube, 50 Cal, App. 22, 185 Pae, 65, (Justice Court) 85 Housing
Legal Digest, p. 18-19, Sept, 1941, . '

3, Continental Jewelry Co. v. Minsky, 119 Me, 475, 111 A, 801; Bolz Cooperage
Corp, vs. Beardslee, 211 Mo. App, 108, 245 S. W, 611; Greenwood v. Puget Mill
Co, 111 Wash. 464, 191 Pac, 393,

4, But see Ebert v. Poston supra, Clark v. Mechanics American Nat. Bank,
283 Fed. 588; Taylor v, McGregor State Bank, 144 Minn. 249, 174 N. W. 803;
Oderdon v. Charleston Consol. Ry v, Itg. Co. 113 S. C. 91, 101 S. E. 282; Nelson,
Ete, v. Seeman, 147 Minn, 354, 180 N. W. 227; Hickernell v. Gregory, 224 S, W, 601.

8. Greenwood v. Puget Sound Mill Co. supra. ’ ’



26 IDAHO STATE BAR PROCEEDINGS

with ability to appear and defend in a proceeding.® A cor-
poration is not a person within the scope of the Act. How-
ever, a corporation may claim some benefit of the Act be-
cause of its officers in the service.’

SURETIES, GUARANTORS, ENDORSERS AND
PARTIES SECONDARILY LIABLE, ETC.

Sec. 103 provides that the Act shall be for the I_}enefit
of sureties, guarantors, endorsers, and others subject to
obligations or liabilities, the performance or enforcement
of which is stayed, postponed or suspended. H. R. 7164
amends paragraph (1) of sec. 103 to include “accommoda-
tion makers, and others, whether primarily or secopdarﬂy
liable”. Sec. (2) of 103 is likewise amended to include
accommodation makers.® :

The House Military Affairs committee explains the

amendments as follows:

“Section 3 adds two new subsections to section 108 of
the act.

“The proposed new subsection (3) makes discharge of
sureties upon the criminal bail bond of a person in military
service and exoneration of the bail mandatory in those
cases where the attendance of the prineipal cannot be en-
forced by reason of his military serviee.

“The proposed new subsection (4) applies to sureties,
guarantors, endorsers, accommodation makers, or other per-
sons who are primarily or secondarily liable upon an obli-
gation or liability of a person in military service. Waivers
of the relief afforded by this section executed by such per-
sons prior to the date upon which subsection (4) becomes
law are not affected. Tt is provided that subsequent to
such date no waiver shall be valid unless executed as an
instrument separate from the obligation or liability in
respect of which it applies and a waiver so executed be-
comes ineffectual after the period of military service if
executed by an individual who subsequent to the execution
of such waiver becomes a person in military service, or if
executed by a dependent of such individual, unless exe-
cuted by such individual or dependent during the period
gpecified in proposed section 106.”

6, Dietz v, Treupel 184, App. Div, 448, 170 N, Y. 8. 108; The Sylph, 42
Fed, Supp. 354; Fennel v. Frisch 102 Ky 535, 73¢ S. W. 108 (Neglicence acton
where officer was permitted to spend some time at home where accident oc-
curred}.

7. See cases under Stay and Continuance., |

8. See Continental Jewelry Co, v, Minsky supra. House Committee report No.
2188, Bee. 2, p, 2; “This section is for the purpose of clarlfving the scope of sec-
tion 103 of the original act, The words 'others subject t0 the obligation or liability’
were intended to include accommodation makers and others primarily or second-
arily liable upen the obligation or liabilty. The new language is designed to over~
come those declsions which have falled to interpret the provislons in that manner.
See In re Itzkowitz (30 N.Y.S. 2d 336).” . . :
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.. (House Committee report No. 2198, sec. 8, p. 3).

. It should be noted that the relief granted to endorsers,
etc. may be waived but only by a written waiver indepen-
dent of the instrument evidencing the obligation. Also a .

~ waiver obtained before the person enters military service

is not good after such person is in the servi
may how e Sbeatnag. _ vice but another

NEW SECTIONS TO ARTICLE ONE

.. H. R. 7164 addg four new sections to this article. The
first section is explained by the committee as follows:

“Proposed section 104 is for the urpose of extendi
the benefits of the Civil Relief I:&ctp to pergﬁs gvl}qlg
serve with the armed forces of our Allies, At present,
under the provisions of section 512 of the Civil Relief
Act, such persons receive the benefits of article V
with respect to public lands and taxes if they are hon-
orably d1§ch_arged and resume United States citizen-
ship or die in the service of the Allied forces or as a
result of such service. Section 104 provides that relief"
shall be granted unless such persons are dishonorably
511scharged from service or it appears that they do not
, intend to resume United States citizenship.
(Cor.nmlttee report, supra, sec. 4, p. 8).
Section 105 is explained by the Committee:

“Section 105 provides for the giving of notice of
the benefits accorded by the act to persons entering
military service. Sections 401 (2), 500 (5), and 509
of the present law provide for such notice only with

- Tespect to certain sections of the act.”
(Committee report, supra, sec. 4, p, 3)

In this connection, the American Bar Aéso iati
. X clat
13sued an exhau_stlve p;a,mphlet entitled “A Manuaai gc}nLl;a‘thr
for use by Advisory Boards for Registrants” which deals

glc’%}éegle recent Acts affecting soldiers and especially se-

The Committee’s explanation of Sec. 106 is:

. “Section 106 extends the relief and benefits of

. grtlcie_s I, 11, and III to persons ordered to report for
induction and to members of the Enlisted Reserve
Corps ordered to report for active duty during thoge
periods intervening between the date of receipt of
guch an order and the date of reporting, It wag felt
that during such periods such persons were in as great
need of protection from civil proceedings as during
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the period of military service, The relief authorized
by this section is in addition and supplemental to the
relief and benefits granted all persons upon entrance
upon active duty.”

(Committee report, supra, sec. 4, p. 3)

New Section 107 permits the modification of con-
tracts, leases, ete., and repossession, foreclosure, ete., by
written agreement exeeuted during or after period of mili-
tary service. Any agreement for foreclosure, efe, entered
into before such service would be void. I take it that the
effect of this amendment is to permit a ratification in
writing by the person after military service of an aect of
foreclosure committed during such service.

GENERAL RELIEF

Paragraph 1, Seetion 200, provides that if there shall
be a default of any appearance by the defendant, the
plaintiff, before entering judgment, shall file in the court
an affidavit setting forth facts that the defendant is not
in military service. We are all familiar with the rule but
questions often arise under it. It has been held that the
filing of such affidavit is not jurisdictional and judgment
is not absolutely void without the affidavit.?

An appearance by the party defendant without refer-
ence to military service eliminates that question.'®

‘ The Act provides that an affidavit may be filed setting
forth that the plaintiff is not able to determine whether
or not the defendant is in the service and the court can
make an order allowing plaintiff to proceed.

A finding of fact by the court that the defendants are
not in military service will support a judgment in the ab-
sence of affidavit.? ‘

It has also been held that this section applies to ex-
ecutor’s petition for confirmance of account.?

The ‘Act then provides (Par. 1, Sec. 200) that if no
affidavit is filed and the defendant is in the service, an

9, Schroeder v. Levy, 221 Ill. App. 252; Eurcka Homestead Society v. Clark,
145 La, 917, 83 S. 180; State ex rel Smith v, District Court (Divoree) 55 Mont, 602,
178 E. 831; Howie Mining Co, vs. McGary 256 Fed, 38; Harrell v. Shealey 24 Ga.
App. 389, 100 S, E. 800; Alzurgaray v, Onzurez 25 N. M. 662, 187 Pac, 549, (quiet
title action); atfidavit mot filed unfil after default hut before judement—Nader
v. Christie 52 Cal, 138, 198 P. 45 and Waytek v. King 218 8, W, 1081 {Tex}; Combs
v. Combs, 18 N. C, 381 104 S, E. 636 {(divorce—defendant in army—motion to
vacate filed 21 months after discharge—held judement not void); Wells v, Mec-
Arthur 77 Okla 279, 188 P. 322 (default after answer filed).

10. People ex rel Regonlot v. Byrne, 185 N. ¥, Sup, p. 816,

11l. Re Institution for Savings in Newbury Port, 309 Mass. 12, 33 N, E. 528.

12. Ra Cool 19 N. J. Misc, R. 236, 18 Atl. (2d) 714
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atl':-orney shall be appointed. The Act is quite clear on thi

point but if the defendant is in default aqnd no affidavﬁ;h;g
_fllF:‘d, the question is for the court to decide as to whether
it is necessary to appoint an attorney. The attorney ap-
pointed cannot waive any right of the defendant or con-

 clusively bind him by his act. It has been said he stands

in much the same position as a guardian ad litem.13

As to the matter of fees an Improvement si th
1918 act is noted, Then the courts held such apssle}:?ancg

to be a patriotic duty but apparentl i
attorney is entitled to a fee.“pp v ‘now the appointed

The section further provides for the filing of b
but T could find no ease in which a bond had bgf;en faitledo.nd

SETTING ASIDE JUDGMENTS

The.Judgment may be set aside if made duri i
§ 7 be ng serv
upon a showing of prejudice and that the defendgnt halaf%.
meritorious or legal defense to the action ‘

STAY OF ACTIONS

. Seetion 201 provides for a stay of actions upon i
catlol_l by (_lefendant in the service. The questionpis “?111):%1111
the discretion of the Court. Under the 1918 Act a stay was
pqt' granted merely because of the fact that a person in
Tilitary service might be liable on a deficiency judgment.s
Afn army qfflcer obtained a decree of divoree by publica-
tion and nine days after decree the wife filed a motion to
set it aside. The officer moved for a stay of proceedings
and that he be present at the proceedings. The motion was
denied.” A writ of restitution was stayed on motion of de-

'-5;_3‘1113?8111: that he was dependent on a son in military ser-

Under the 1918 Act the court refused a stay in -
sona1 injury suit where defendant was on duty at gome g.%rd
apparently spent considerable time operating his own busi-
ness.’® In Oregon Judge Fee refused to postpone a personal
Injury case where the defendant was in service and the

.p‘laint‘_iff had agreed to limit recovery to the limits of de-
fendant’s casualty insurance. Defendant had appeared in

the case, his deposition had been taken and he had been

“present at pre trial conferences. The court retained power

13, Davison v. Lynch 103 Misc, 811, 171 N. Y, S, 48
14, Davison v. Lynch, supra (under 1818 Act): In re €
238, 18 AtlL (2d) 714 Probate Court; " Downey 25 Naw toar 60;
{Mo{;gazfu'a foreclbsues) rt; Weynberg v. Downey 25 N.Y.S. (2d} 600
. ar. 4, sec. 200; Harvie Mining Co. v. MeGary, 2568 Fed. 38;
Combs, N. C. 104 5. E. 656, See cascs under Note § (affidaviy - COomPe V-
ig lé)tiettz V. Trleué:alel. supra, )
A ate ex re arke v. Klene, 201 Mo, App. 408, 2
18, Gilluly v. Hawkins, 108 Wash, 70, 185 Pas, osa o o W~ oo
19 _Fennell v, Frisch's Admr. 192 Ky, 535, 234 S. W. 188,
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to postpone proceedings if it appeared that injury to de-
fendant would result.?® But the Sixth Circuit Court of
Appeals has stated that the ability to conduct a defense is
materially affected because of defendant’s absence in mili-
tary service and action was stayed on condition that in-
surer post bond for plaintiff equal to policy. The plaintiff
had agreed to limit recovery to limit of policy.2t

Judge Cavannah recently had an automobile case un- '

der consideration involving joint defendants, one of whom
was in military service. On the petition of the defendant
in military service, a stay was granted of the whole pro-
ceedings.?? .

A stay was granted to a sailor of proceedings to fore-
closure a mortgage on his home upon condition that he pay
a sum each month to cover taxes and interest on unpaid

balance of mortgage.?

A stay was denied in an ejectment proceeding against
a wife upon a mortgage executed by both husband and
wife. The court held that the sections re landlord and
tenant did not apply and the husband’s title was not af-
fected. This rule would be.doubtful in community property
states and in my opinion violates the purpose of the Act®

To the reverse of the above holding a stay was granted
a wife of a person in service, who was joint owner of an
automobile involved in an action as to the liability of the
wife and husband as operators and owners of the vehicle.®®

RELIEF AGAINST FINES AND PENALTIES

Qection 202 of the Act provides that upon stay of
action to comply with contract mo fine or penalty shall -
accrue and if a penalty or fine is incurred by a person in
military service a court may relieve the person of such
penalty, provided it was ineurred by reason of the military
gervice which impaired the persons ability to pay or per-

form.2®

Qection 203 provides for a stay of executions and
attachments. This is discretionary, not mandatory, and
the court should examine into the circumstances of the

judgment creditor.®

a0, Swiderski v. Moodenbaugh 44 Fed. Supp. .6

a7,
21. Royster v. Lederle C.C.A. 6 (Hamilton C. J.) March 3, 1942, U. 5, Law

Review 2456, 128 Fed, (2d) 197,
29, Lanaham v, Cline 44 F. Supp. 887, )
23. Cortland Savings Bank w. Ivery 27, N. ¥, Supp, (2d) 313,
24 TUnion Labor Life Ins. Co, v. Wendeborn, 21 Afl, (2d) 317,
25 Griswold v. Cady, 27 N. ¥, Supp, (2d) 302. :
28, State Realty Co. v. Greeniield 110 Miec, Rep. 270, 181 N. ¥, 8, 511,
a7, See Kuehn v. Neugebaur (Tex.) 216 5. W, 259; Honkel v. Btate, supra,

b ——— A Y Wb RF

wrx,

Section 204 provides such sta j
y of judgments, a -
gen%;, e1I:c._may be made for period of selgvice aﬁd tgﬁﬁge
01& 8. It i3 expressly provided that a plaintiff may pro-
cgg dagt‘gmst,codefendants by leave of court. It is also pro-
vide at the court may establish terms of payments.:*

LIMITATIONS

Section 205 is amended b .
- : y H. R. 7164. Th
report. gives as the purpose of the amendment? committee

“This section amends section 205 of th

‘for the period of military service of the Seigglfocg;li
(lze%'.ned the running of any period limited by law, regu-
atlon, or order for the bringing of any proceed’ing in
any board, bureau, commission, department, or other
agency of (";overm_nent. The running of the statutory
p_glod during which real property may be redeemed
after sale to _enforce any obligation, tax, or assess-
m_ﬁgt is likewise tolled during the part of such period
ga ich oceurs after the enactment of the Soldier's and
iy ilorg’ Civil Relief Act Amendments of 1942, Al-
ough the tolhng: of such periods is now within the
?plrlt of the law, it has not been held to be within the
etter thereof (I. R. 1269 C. B., June 1922 p. 311;
Ebert v. Poston, 266 U. 8. 549).7 -~

" "(Committee report, supra, Sec. 5, pp. 3-4)

The apparent purpose of this amendment i

e &) ent i
ifations. It expressly affects redemptioisto\sﬁ‘irg}l;
.covered under the former act.® It also enlarges
meaning of “action” by including “or proceeding”
id. include ancillary and supplementary pro-
-fiormerly affected.?® It was held under the Aect
e Amendment that the time for filing notice of

i

a8 not extended but this would probably now be

yva liberal construction is to be given to th
: e A

t.it would be held to extend all limitations esﬁ:%b{ :
by vtue or rule of court.® On the other hand does
At e tend limitations provided by contract? The
i Sgi_:ates Supreme Court has said of the 1918 Aect
ould not be expanded by judicial construction in

#Article VII infra, Steedt v. Trueb;
. . lood, 180 Iowa 1225,
: 83 Okla. 8, 200 Pac. 430; Davies & Davies v.zlz’ittlésrlsoﬁ: 1‘;{?

v:.Vogel, 204 Ala. £92, ;
Mase, 204, 191 E.sgﬂ'l".“ S0. 1T4; Ebert v. Poston, supra: Bell v.
. Cavanaugh {1620) 79 N. H, 418, 111 Atl, 78.

hrigen:v, Cook. 388 I, 160; People_v. Wagman 205 TIl. App. 614, 15 N, E.
k v, Mechanics Amer. Natl. Bank, 252 T. 580, 501,
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order to include transactions supposedly within its spirit,
but which did not fall within its letter.®

Another new section iz added to Article II, the com-
mittee report on this section stating:

“Qaction 6 adds a new section 206 which pro-
hibity interest at a rate in excess of 6 percent upon
obligations of persons in military service, incurred
prior to his entry therein, unless such service has not
materially affected his ability to pay. The present
law does not prevent an accumulation of excess in-
terest. The only relief now authorized for such cases
ig a stay of any proceeding commenced on such a
claim during the period of miitary service.”

(Committee report, supra, Sec. 6, p. 4)

It should be noted that this amendment shifts the
burden of removing limitation from the soldier to the

lender.

RENT, INSTALLMENT CONTRACTS, MORTGAGES
AND EVICTIONS

The title to Article IIIvis amended to include liens,
assignments and leases.

The first section of the Article (800) provides for
no eviction for rent which does not exceed $80.00 per month
where chiefly used for dwelling purposes by goldiers’ de-
pendents.

The second paragraph of the section provides that the
court shall stay eviction proceedings for not longer than
three months unless it finds the person’s ability to pay
is not affected by service. The stay is within the discre-
tion of the court.3 It has been held that a defendant has
no cause in equity to prevent the execution of a judgment
in unlawful detainer where it appeared the execution had
been stayed three months.3

This section is amended by addition of relief to secon-
dary persons.

“Qubsection (a) amends section 300 (2) of the
Civil Relief Act so as to authorize the court to grant

33. Ebert v. Poston, supra. But see Stenfield v. Mass. Bonding & Ins. Co_#80
N. H. 39, 112 A, 800 (where limitation in insurance policy held extended), For
other cases on limitations see: Olson v. Gowen Lenning Brown Co. 47 N. Dak. 544,
182 N, W. 829, Kosel v. First Nat. Bank 55 N. Dalz. 445, 214 N. W. 245; Easterling
v. Murphy (Tex.) 11 8. W. (2d) 329; Bell v. Baker (Tex.) 260 5. W, 158; Bolz
Cooperage Corp. v. Beardslee (Mo.} 211 Mo. App. 109, 245 5. W, 611, {Corporation
not granted extenstion to file claim because of officer in service); Perking V.
Manning (Ariz.) 122 Pac, (2d) 857, (claims for salary against state).

34. Gilluly v. Hawkins, 108 Wash. 79, 182 P. 858,

35. Riordan v. Zube, 50 Cal, App. 22, 195 P. 65. -
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‘certain relief with respect to mortga
i ‘ . rigages and taxes on
. pli?perty owned by persons not in military serviee
- Where the rent for such property is not paid by depend-
ents of pergons in military service.”
('Gomm{ttee report, supra, Sec. 8. p. 4)

An interesting case arose in New York where . the

~ landlord brought an action for hearing January 15 for

ejectment which the court continued until Apri

motion. On April 15, the soldier’s wife tendereg 1:111e1]5:3.n(:iIE
lord a gncn_lth_’s rent for the next month. He refused it and
she pa1gi it into court. The court held the landlord must
accept it, dismissing the action. The delinquency for the

Eléﬁ?;? emonths during the lcontinuance continued to be a

The rest of Sec. 300 (paragraphs .
imi s e o phs 4 and

'Ellzl'ilrllngllaal.} %ex?a]’?e% for Elglation of paragraph 1 a?d gg%ﬁg?
:. O en .

of War and Na voy : ren rom‘ soldiers I?ay by Departments

Under the old law it was held a business 1 '
cancelled when lessee called into service, be::usiasoef vin?laj
bossibility of performance.3” This situation is now deter-
mined by H. R. 7164 by a new section 304.

“Section 304 is designed to relieve indivi
. | ] ividuals called
into the armed services from liability for rent accﬁ-uix‘ig

. subsequent to induction under certain leages. Under the

present act the only relief allowed is a stay of “actl
1f:or the enforcement of the liability for the %eriognog -(I:nli?il-1
ary service, with no relief from the liability itself. Pro-

-vision is made for a lessor to apply to a court for relief

in those cases where a substantial injusti
ases. ntial injustice would result
from termination of any such lease.” '

(Committee report, supra, Sec. 12. p. 5)
CONTRACT PU-RCI—IASES, TERMINATION THEREOF,

- REPOSSESSIONS, ETC.

Section 301 of the Act deals with contracts of
and ng‘h!:s thereunder, Under the Act before tchg gmesz?é?
g:l_r?gﬁ %-Oehgit :gas i);ﬂylgg&rzanged 0}? contracts entered into

er 17, ’ L Chh atls Ell
B e ammayoper 1T ut this limitation is removed

. This gection as amended is broader than the ol
tion in that it applies to any “breach” wherea: ?:}?e S(?lcd
section applied to ‘“‘any installment.” There is also elimi-

38, Jonda Realty Co. v, Marabotto 34 N, Y. S, App. (2d) 501 .

© . 38, Sec,  (a) H. R. 7164,

37. State Realty Co. v. Greentfield, 110 Misc. Rep. 270, 181 N. Y. Supp. 511
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nated the proviso concerning alteration, termination, etec.
by agreement in writing as this is covered in Sec. 107 as
amended.

It has been held that oil, gas and mining leases do not
come under this section as they do not econvey an interest
in land.?® The rule is doubtful in Idaho.*

In a New York case on replevin of an automobile, the
court allowed the replevin but required the plaintiff to pay
the defendant his equity in the ear computed at the com-
mencement of the action.+*

MORTGAGES

Section 302 applies to mortgages. Under the Act before
amendment it applied only to mortgages executed prior
to the Act (October 17, 1940). The limitation is removed
by section 9 (b) H. R. 7164 so that now it applies to all
“obligations originated prior to such person’s period of
military service”.

The section generally provides that the court may
stay a foreclosure proceeding or make equitable disposi-
tion of the case. The amendment, prohibits foreclosure by
entry and possession and would probably prohibit fore-
closure of chattel mortgages by notice and sale. This is
not a complete bar to foreclosures and should not be so
construed by the courts. If the defendant’s ability to pay
is not impaired by the service he should not be granted
relief .42

When the person in service knew of the foreclosure
and made no objection it was not invalid.*® It has also
been held that where the foreclosure sale was completed
before the effective date of the Act it did not apply even
though the redemption period might possibly be suspended
and the sheriff's deed held until after the Act had gone
into effect.*+

Also, the interest of the person in mi]itary gervice
must be actual.®®

Equitable interests are protected under the Act. An
equitable interest based upon payments made on mort-

39. Luna Ofl &Gas Co. v. Pritchard, 92 Okla,, 113, 216 Pac. 863; Hickernell
v. Gregory (Tex,) 224 8. W. 681,

40, Page v. Savage, 42 Ida, 458; 246 Pac. 304.

41, Associates Dlscount Corporation v. Armstrong 33 N. ¥. Supp. (2d) 36.

42, Hoffman v, Charleston Five Cents Savings Bank, 231 Mass. 324, 121 N. E.
15; Dietz v, Treupel 170 N. ¥. S, 108, See commlittee report, supra, sec, 10, p. 4.

43, Church v. Brown 247 Mass. 282, 142, N. E, 91,

44. QOlson v, Gowan Lenning Brown Co. 47 N. W, 544, 182 N. W. 929,

45. Great Barrington Sov. Bk, v. Brown 239 Mass., 546, 132 N. E, 398; Hunt
v. Jacobson el al. 1841, 33 N, Y. Supp. 861 (defendant in military service known
1o the eourt——an attomey—nominal party.)
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g'age'and parole agreement with mortgagor is sufficient
for a stay of proceedings,t® '

i, .n a New York case the defendant contradicted the
- supporting affidavit for motion to stay with a showing
. that the property operated at a profit and the court re-
- .fused the stay.s :

But where a foreclosure is made without order of
court but return made and approved by court, such sale is
invalid and mortgagee proceeds at his peril.s®

In_ Oregon 2 foreclosﬁre under Oregon Law relative
to soldiers and sailors was held void when in conflict with
Federal Law.® ,

MOTOR VEHICLES

Section 303 of the present Act relative to repossession
of motor vehicles, ete., if 50 % of purchase price unpaid, is
repealed® Such property now is in the same category
a8 other property and has no special treatment in the Act.

Section 303 now reads as provided by see. 12, H. R.

‘ “Sec. 303. Where a proceeding to foreclose a
mortgage upon or to resume possession of personal
property, or to rescind or terminate a contract for the
purchase thereof, has been stayed as provided in this
Act, the court may, unless in its opinion an undue
~-hardship would result to the dependents of the per-
woBemr-in military service, appoint three disinterested
. parties to appraise the property and, based upon the
report of the appraisers, order such sum, if any, as
may be just, paid to the person in military service, or
his dependent, as the case may be, as a condition of
foreclosing the mortgage, resuming possession of the
.property, or rescinding or terminating the contract.”

-+ The purpose of this entirely new provision is:

: “The proposed new section 303 gives the court
authority to appoint three disinterested parties to ap-
¢« praise personal property which is the subject of a
stay under the act. Based upon such appraisal the

;o' Twitehell v, Home Qwners Loan Corp. (Ariz.). 122 Pae. (2d) 210, Hoffman

% Charleston, ete, supra, Morse v. Stober 233 Mass. 223; 123 N. E; 780, § AL.R, 18,

47" Brooklyn Trust Co. v. Papa, 33 N, Y. Supp (2d) 5T: (On material effect

. «f military service on defendant see also Jamalca Sav Bk. v, Bryan, 176 Misc, 978,
8 N. Y. Bupp. (2d) 17.

- 48, John Hancock Mutuel Life Ins, Co. v, Lester 234 Mass, 550; 125 N. E. 594,

;. 49, Plerrard v. Hoch 97 Ore. 71, 181 Pac, 328, For cases generally on mortgage

foreclosures see: Ebert v, Poston 266 U, S. 548; 69 L. Ed. 435; Wood v, Vogel, 204

" Ala 692, 87 So. 174; Kendall v. Bolster, 230 Mass, 152; 131 N, E. 319; Tavior v.

Mc%reﬁg Btate Bank, 144 Minn, 249; 174 N, W. 883; Bassham v. Evans (Tex) 216

*'8b, * Sec. 1—H. B. 1164, |
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court may order such sum, if any, as may be just,
paid to tlllre person in military service, or his depend-
ent, as a condition to foreclosing the mortgage upon
the property, or resuming possession of such property
under contract.”

(Committee Report, supra, Sec. 12, p. B)

INSURANCE

The provisions relative to insurance payments and
lapses are%xhaustively amended by H. R. 7164, but as !:he?ie
are not of general interest to the. Bar, they will be omitted.

TAXES AND PUBLIC LANDS

The section on Taxes remains about the same except
for the following amendments provided in Sec. 14, H. R.
7164 :

_“Qee. 500. (1) The provisions of this section ghall
apply when an§r %axes or assessmen_ts, whether gen-
eral or special (other than {axes on mcpme) . w}}qther
falling due prior to or during the period of military
service, in respect of personal property, money, oOr
credits, or real property owned and _0ccup1ed for
dwelling, professional business, or_agncul@ural pug-
poses by a person in military service or his depend-
ents at the commencement of his period of military
service and still so occupied by his dependents or em-
ployees are not paid. .

“(2) No sale of such property shall be made to
enforce the collection of such tax or assessment, %r
any proceeding or action for such purpose commenf_e ,
except upon leave of court granted upon applica %gp
made therefore by the collector of taxes or other offi-
cer whose duty it is to enforce the collection of taxes
or assessments. The court thereqpon,'gnless in its
opinion the ability of the person in military ser_v11cie
to pay such taxes or assessmgants iz mot materially
affected by reason of such service, may stay such pro-
ceedings or such asale, as provided in this Act, forha
period extending not more than six months after t ﬁ
termination of the period of military service of suc
person.”

. . ‘ ¢

This section would apparently ghift the burden of
claiminésthe relief from the soldier to the Tax Collector tc
show that the taxpayer was not in military service. Is %
tax deed to the county a “proceeding’ for purpose of sale?

MTaxes do not have to fall due during the person’s military
service,

A new section is added by section 17, H. R. 7164 rela-
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#ive to residence or domicile and prevents multiple. taxa-
‘tion in that it is provided the soldier does not acquire a

new ‘domicile or lose the old one by reason of military ser-
‘Vice. : ’

~ 'FURTHER RELIEF

~ It has been apparent to everyone who has read the
Act that some additional legislation would be required
when the war was over. A person discharged from military
Bervice would be faced with a tremendous burden of stayed
actions, accumulated taxes, interest, ete, under the present
law. Some sort of moratorium or other arrangement was
‘inevitable. Congress has now provided such procedure in
‘a-new Article numbered VII. It is:

“ARTICLE VII—FURTHER RELIEF

. “Seec, T00. (1) A person may, at any time during
his period of military service or within six months
thereafter, apply to a court for relief in respect of

" any obligation or liability incurred by such person
_.Prior to his period of military service or in respect
of ‘any tax or assessment whether falling due prior

ty or during his period of military service. The court,
after appropriate notice and hearing, unless in its
opinion the ability of the applicant to comply with the
terms of such obligation or liability or to pay such

“-tax or assessment has not been materially affected

¥-reagon. of his military service, may grant the fol-
ing relief:

S “(a) In the case of an obligation payable under
its terms in installments under a contract for the pur-
“‘chase of real estate, or secured by a mortgage or other
" instrument in the nature of a mortgage upon real
_‘estate, a stay of the enforcement of such obligation
"during the applicant’s period of military service and,

from the date of termination of such period of military
3eryvice or from the date of application if made after
~such service, for a period equal to the period of the
.. remaining life of the installment contract or other

instrument plus a period of time equal to the period
. of military service of the applicant, or any part of
-.such -compined period, subject to payment of the bal-
“-ganes of prinecipal and accumulated interest due and
tunhpaid at the date of termination of the period of
military service or from the date of application, as the
cdde may be, in equal installments during such com-
ined period. at such rate of interest on the unpaid
tance as is prescribed in such contract, or other
instrument evidencing the obligation, for installments



38 IDAHO STATE BAR PROCEEDINGS

paid when due, and subject to such other terms as .

may be just.

“(b) In the case of any other obligation, liability,
tax, or assessment, a stay of the enforcement thereof
during the applicant’s period of military service and,
from the date of termination of such period of mili-
tary service or from the date of application if made
after such service, for a period of time equal to the
period of military gervice of the applicant or any part
of such period, subject to payment of the balance of
principal and accumulated interest due and unpaid at
the date of termination of such period of military ser-
vice or the date of application, as the case may be, in
equal periodic installments during such extended per-
iod at such rate of interest as may be preseribed for
such obligation, liability tax, or assessment, if paid
when due, and subject to such other terms as may be

just,

“(2) When any court has granted a stay as pro-
vided in this section no fine or penalty ghall ascrue
during the period the terms and conditions of such
stay are complied with by reason of failure to comply
with the terms or conditions of the obligation, liability,
tax, or assessment in respect of which such stay was
granted.”

By this provision a person applying to the court for
relief from an installment contract might obtain the un-
expired time of the contract plus his period of service and
the court would determine the amount of installments. In
other words, the court may tack a time equal to the per-
son’s period of service onto the term of the contract.

Section (b) applies to all other obligations and would,
in my opinion apply to judgments and accelerated install-
ment notes. Here the court can extend the time for pay-
ment for a period equal to the period of military service
and preseribe the installment payments,

It would appear that the court might grant such relief
at the time that a stay is applied for, however, it should
be noticed that here the act is gilent concerning the court
acting on its motion. '

SUMMARY AND CONCLUSION

The act will have a tremendous effect upon our civil
practice, pleading and procedure as well as upon our sub-
stantive rights. It does not establish hard fast rules but
is designed to permit relief where needed but not permit
the avoidance of obligations by those whose abilities are
materially affected by military service.
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...... The administration of the Act is left t i

e e . 0 the

'tog’lc{l dlscrei_:_lon. Whether the relief granted is ap;gg;f'?a;g

B urtg pirtlcul_ar case depends upon the discretion of the

kourts, A ;gv;gzvlogi E}%etﬁases .totda.'te indicates that the
_ ‘the priv itizen’s ri

- the military person’s privileggg. ate citizen’s rights as of

. Throughout the Act admonishment appears that

in all cases the court shall protect i
g0 that no one shall be pre:iﬂdicefl . the parties and property

We may trust our courts will administ ' i
» - - - h
and impartially in the spirit in which it wg.g E-egigrclzg?‘lﬂy

CARL A. BURKE: I wa
defense workers, KE ,I want to ask Mr. Moffatt about

MR. MOFFATT: They are not included i

%;:t, ]such a8 those on Wake Island or Guam bulilzn&fgyt;}l}:
_ﬁ_;‘go__yi.:ely protected against all process. You will find some
s___fg__; in the United States Supreme Court Reports back
':‘l\#h _l1y11_ War. times., You cannot proceed against a man
b4 0 11.:. a prisoner of war. Judge Koelsch so held even
Woug personal service was had prior to occupancy of
ake Island, and the Supreme Court has said that the

essence of - -y t .
: gefencf of -our jurisprudence is the ability to appear and

~ PRES, THOMAS: Next is “Idsho’s_Di
.Recommendations: A : % aho s Divoree Laws,
ave that repor%? Committee Report.”” Mr. Moffatt, you

MR. WILLIS MOFFATT:
ﬁh’..l.iman, couldn’t get down here.YeS' Mr. Boughton, the

I .Y,Olll‘ committee on divorce appointe
‘vention makes the following recorﬁ%énda%igﬁst}l ¢ 1941 con-

~ °1. That Section 81-207, I.C.A. be ame itti
" 3 y LA nd d,
the words in Paragraph 1, “more than six mo:ths,?}n;.ztg;g

‘the -original stat
S i T s:u‘ce (Sec. 2426 Re. 8. 1887), the statute to

“31-207. Polygamous marriages A '
‘ ‘ . — A subsequent
) m_silfrlage contracted by any person during the ??fe of
-a former husband or wife of such person, with any
-person- other than such former husband or wife, is
illegal and void from the beginning unless: ’

' 1. The former marri: ;
annulied or dissolved Are E:g;eog,f either party has been

_ 2. Such former husband or wife was ab
o sent
_ .’not known to such person to be living for the spacg%%
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five successive years immediately preceding, or was
generally, reputed and was believed by such person, to
be dead at the time such subsequent marriage was con-
tracted.

In either of which cases the subsequent marriage
is valid until its nullity is adjudged by a competent
tribunal.”

PURPOSE OF AMENDMENT

While the six months provision of the statute probably
has no extra-territorial effect, it does raise a question in
the minds of attorneys inside and outside of the State
of Idaho as to the finality of the decree, validity of early
second marriage and legitimacy of children thereof and
inheritance thereunder. We think the limitation is without
merit and should be removed. Further the present law is
a trap—the decree of divorce on its face is final, but this
statute, separated from the divorce‘ statute and d_ecree,
makes remarriage void notwithstanding. If the policy of
non-marriage for six months after decree is to be retained
then the divorce law should make the decree interlocutory.

As paragraphed the last sentence is ambiguous. Does
it apply to subdivigions 1 and 27 If so it is contradictory.
In Sec. 2426 R. S. 1887 it was part of subdivison 2 only and
it should again be so arranged.

It would seem also that the wording of subdivision 2
and Sec. 17-1801 (polygamy) and Sec. 17-1802 and 17-1803
(bigamy).should be harmonized. Perhaps also Sec. 17-1806
(Aduliery).

Also note the contradicton of the six months limita-
tion with Sec. 81-602 which states that the decree restores
the parties to the state of unma_.rrled persons.

2. That Section 5-905 be amended by i{lserting the
words ‘“‘except in action for divorce where either of the
parties is married,” the section to read as follows:

“5.905. General power to permit amendments—
Relief from defaults—Negligence of attorney—Party
relieved. and attorney penalized. * * * Ezcept in ¢c-
tions for divorce where either party has remarried
subsequent to the decree, when from any cause the
summons in an action has not been personally served
on the defendant, the court may allow on guch terms
as may be just, such defendant, or his legal represen-
tative, at any fime within one year after the rendition
of any judgment in such action, to answer to the
merits of the original action. * * *
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PURPOSE OF AMENDMENT

The purpose of this amendment is also to make the
decree of divoree more final by eliminating the possibility
of reopening a default after the remarriage of one of the
“parties to the divorce action. ‘

'3, That Section 81-603 be amended by adding thereto,

- two additional causes as follows:

“81-603. Causes for divorce. — Divorces may be
granted for any of the following cauges: * * *

8. Incompatability.
9. Mutual separation.”

4. That new sections be inserted after Section 81-608,

_ Freading as follows: ‘

“31-608A, Incompatability. — Incompatability is
the habitual behavior by one spouse towards the other,
for not less than six months, in such. manner as to
indicate a settled aversion to the other and to destroy
permanently the latter’s peace and happiness,” (Ken-
tucky, Section 2117; gimilar statutes, North Carolina,
Texas and Wisconsin).

“81-608B. Mutual separation. — Mutual separa-
tion shall be the living, separate and apart, of the hus-
‘band and wife without cohabitation for one year next
before the filing of complaint.” (Washington, Texas).

PURPOSE OF AMENDMENTS

To add a ground of divorce of incompatability. This
ground is quite similar to mental cruelty. It has been con-
fused with mental cruelty in the past and, in fact, courts
have not distinguished between incompatability and mental

_ cruelty. There are cases, however, where we find that the

definition of mental cruelty must be stretched almost be-
yond recognition but the case does demand relief. For that
reason we think that incompatability should be a ground
of divorce. We have taken our definitions from the statutes
of Kentucky and there are similar statutes in North Caro-
lina, Texas and Wisconsin, although these states do not
define it as incompatability.

The second amendment, “Mutual separation” covers a
gituation which has caused trouble for a long time, that is,
where persons have been separated and are living apart,

- but where there was no actual affirmative desertion. There

were some differences among the committee as to whether
the period of such separation should be one year or three
years, This statute iz taken from the Washington and
Texas codes. :
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In connection with this ground the legislative com-
mittee should take into consideration whether it should be
restricted to consent or mutually agreed separations. As
written, could not, for instance, a husband by conduct
toward wife cause separation and then after one year the
husband, though the party at fault, and though the wife
did not desire to secure divorce, get a decree. Also if there.
is consent separation, should not Sec. 31-610, requiring
denial of decree for collusion, condonation, recrimination
or limitations, be made inapplicable—there would likely be
collusion; there could obviously be recrimination on the
same ground; and frequently limitations would apply.
Perhaps recrimination could remain provided it set up
another and different ground. Also as written this ground
might apply where husband got a job at another place and
for valid reasons, such as home ownership, the wife, by
agreement, remained at domicile—neither had any thought
or intent of any real separation—they live separately, with-
out cohabitation, for one year—thereafter one or the other
forms an intent to take advantage of the statute, though
the other does not wish divorce; apparently on mere show-
ing of actually living separate and apart, without cohabi-
tation for one year, decree would have to be granted (un-
less recrimination on same grounds was permitted and
pleaded.)

" Your committee recommends that the above amend-
ments be made a part of the State Bar legislative program.
Other possible amendments were suggested such as elimi-
nating corroboration. Sec. 81-703, not required in other ac-
tions; permitting the taking of deposition before default to
be used in default cases, thus cutting down the time re-
quired before proof can be made; elimination of residence
period, Sec. 3-701, not required in other actions. Is there
any reason for the extended residence requirement of Sec.
81-801 (insanity); also should not the six years apply to
the period of insamity and not to the period of due and
regular confinement in a public institution. Many spouses,
from sense of duty or love, distrust of public hospitals, or
other reasons, finance private treatment without adjudi-
cation as long as they can afford it, and do not secure an
adjudication until they are at the end of their financial
rope. Of course an adjudication should be required. Is
there reason for the distinction in assigning community
property (Sec. 31-712). If subdivision 1 is intended to
permit punishment for marital offenses, isn’t a spouse who
deserts or neglects just as culpable, On the other hand isn’t
a deserted or neglected or sane spouse just as much in need
of support out of more than one half of the property, un-
der subdivision 2, and Sec. 81-804, as in the cases under
subdivision 1? Should an undivided one half of community
real estate, not capable of partition, remain in a deserting
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spouse whose whereabouts may be unknown or in an in-
sane spouge; true a sale may be had (Sec, 31-713) and pro-

- .ceeds divided, but one half thereof may be wholly inade-

quate for support of the innocent or sane party. Under

. Subdivisions 3 and 4 should there be restrictions to statu-
. tory homestead? Many spouses do not file a statutory

‘homestead because of adverse effect on credit, or a feeling

-.of obligation toward creditors and payment of debts;

shouldn’t this be broadened to include any dwelling places
of the innocent or sane spouse, amending also Sec. 31-714.
Or would not the best course be to repeal, and substitute
dispogition in all causes within the discretion of the court,
based on facts and conditions of need (not punishment) in
-each case?

" Should not the permanent alimony section 31-706 be

- amended so that allowance to wife for support end auto-

matically upon her remarriage and not require application
-for modification? See McHan v. McHan, 59 Idaho at 506.

-Add at end of section 31-706 a sentence, “Such allowance
_for the support of the wife shall cease upon the wife's
remarriage.”

‘The éommitteé was unable to arrive at definite con-

' -:{@li;_qipd:_;s.ﬂon such matters.

' ‘Mr. MOFFATT: I have one further thing in the na-

_ture of a minority report. I think we should amend the law

80 as_to require corroboration only so far as residence is
coneerned. This is a minority report.

... 'PRES. THOMAS: Next is “Insurance Adjusters”—
~Marcus Ware of Lewiston. I will appoint as a committee
~on this Lawrence Huff, Marcus Ware and Asher Wilson.

 MARCUS WARE: For some time the lawyers of Ida-

-ho have been considering the effect on the law practice of
.the adjustment of insurance claims by lay adjusters. For

several years the American Bar Association has been using

.its best efforts with the insurance companies of the United

States to the end that the insurance companies will employ
lawyers as adjusters, at least in those instances where the

-aet-of adjusting and settling insurance claims involves the
.practice of the law. The State Bar Associations of Mis-
~gouri and Wisconsin have been very active in this work and
have been securing definite results in behalf of the legal
. profession, :

The effect of the work of the American Bar Associa-

.tion in this respect is being felt in Tdaho. A few years
.ago most of the adjusters operating in this state were lay

djusters but the tendency of the insurance companies now
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is to replace lay adjusters with adjusters who are members
of the legal profession here. However, the appointment
by the insurance companies of adjusters who are lawyers
does not help the members of the legal profession in Idaho
as much as it should, In Northern Idaho adjustments are
generally made by adjusters from Spokane, Washington,
who are members of the Bar of the State of Washington,
I am told that the same situation is true in the Southeast-
ern part of the State of Idaho, in that adjusters from Salt
Lake, who are members of the Bar of Utah, frequently
come into Idaho for the purpose of the adjustment of in-
surance claims,

Many lawyers in Idaho feel that the time has come
when definite legislation should be enacted by which the
business of insurance adjusters is restored to the members

of the legal profession.

At the present time insurance adjusters are license_d
by the Director of Insurance under the statutory provi-
sions of Sections 40-2501 to 40-2503, I.C.A.

Some have thought that the matter could be handled
by a rule of court or legislation to the effect that the
adjustment of insurance claims constitutes the practice of
the law. However, the work of adjusters in some respects
does not constitute the law practice and in other respects
does involve the practice of law. Pages 138 and 139 of the
State Bar Proceedings for 1938 describe in detail the acts
constituting law practice and: the acts which do not consti-
tute law practice by adjusters as determined by a Missouri
court, There ig no legislation in Idaho attempting to define
what constitutes the practice of the law and for that reason
I believe we should avoid an attempt to define the law
practice by legislation. However, I do believe that legisla-
tion should be adopted by which all adjusters would be re-
quired to be residents of Idaho and members of the Bar
of the State of Idaho in good standing, except that residents
of Idaho who hold licenses as adjusters at the pregent time
should be permitted in fairness to continue to hold their
licenses if they wish to do so.

Sinee the Director of Insurance has charge of the
licensing af adjusters, it would seem only proper that those
attorneys who desired to adjust insurance claims _should
continue to be licensed through the Tnsurance Director, but,
of course, the fee should be nominal.

I, therefore, suggest that for the protection of the
Bar the present system of licensing of insurance adjusters
be repealed by the State Legislature and the following
legislation enacted in lieu of the existing law:
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“Each ‘adjuster’ or ‘insurance adjuster’ shall
- annually on or before the first day of April in each
year, procure a license from the director of insuranee,
‘ permlttl.ng such person to adjust losses for insurance
- companies ‘authorized to do business in the State of
Idaho. If such person is a resident of the State of
-~ Idaho and a duly licensed attorney at law admitted
to practice in the State of Idaho it shall be the duty
of the Director of Insurance to issue to such applicant
a license as an adjuster or insurance adjuster upon
the payment of the sum of $1.00. In the case of all
other persons applying for such, license it shall be the
duty of the Director of Insurance to make an investi-
gation as to the qualifications of each applicant and
if the Director of Insurance is satisfied with the
qualifications and integrity of such applicant and such
applicant is a resident of the State of Idaho and held
a license as adjuster or insurance adjuster on July 1,
1942, a license shall be issued to him upon the paymient
of a fee of $25.00. :

Any person advertising or holding himself out to
the public as an adjuster for the insurer or assured.
shall pay an adjuster’s license fee. Each and every
license issued under the provisions of this chapter

- shall expire on the 31st day of December subsequent
to the date of issue and shall be revoked. if the holder
ceases to be a resident of the State of Idaho,

No person shall act ag adjuster or insurance ad-
juster or hold himself out as such or act or asgist in
the adjustment of any insurance claim unless he holds
a license as an adjuster or ingurance adjuster pur-
suant to the provisions of this chapter, and any per-
son violating the provigions of this chapter shall be
guilty of a misdemeanor, and ghall, upon conviction
thereof be punished by a fine not exceeding $100,00 or
imprigonment in the county jail for not more than
thirty days for each and every offense.”

The proposed change in the law is open to the objec-
tion that it requires an additional licensing of lawyers to
permit them to do business for which they are already
Jicensed under their general license as attorneys. However,
a reagonable consideration of the matter makes it seem
only reasonable that the Director of Insurance should be
advised of the names of all persong in the State of Idaho
who elaim to be adjusters and conduct business as such.

PRES. THOMAS: Thank you very much, Mr. Ware.

MR. LAWRENCE HUFF: I would like to suggest
one or two points. We should take into consideration the
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problem of company adjusters and of independent adjust-
ers. What can you de about the company adjusters? The
independent adjusters can be regulated. We lawyers, you
know, like to make money for ourselves. The only point
is to make ourselves more income. But we have to fake
into consideration the insurance business. We are jealous
in the matter of practicing law. We have to take into con-
sideration the practice of insurance. How many lawyers
are there in this body who have licenses to counter-zsign
bonds or write insurance who are not honest-to-heaven
insurance agents. We ought to consider that before we
jump into the other fellow’s back yard. I suggest that we
ask the Insurance Agency Association to appoint a com-
mittee and work with them. The insurance agents have an
honest beef coming because the lawyers are stepping into
their business. I think they will go with us on the non-
licensed adjusters if we go with them on the proper quali-
fications for writing insurance.

PRES. THOMAS: Mr. Huff, you are chairman of the
committee that is to report Saturday morning and you
can embody the substance of what you say into that report.

Next is “Community Property—Does a Tort Action
Survive against the Community Estate” by Walter M. Oros
of Boise.

MR, WALTER M. OROS:
THE RULE AT COMMON LAW

At common law, personal rights of action die
with the person, expressed in the maxim ‘actio
Perscnalis moritur cum persona”’ The rule applies
whether death from injury Is instantaneous or not.
This principle has never been a favorite with the courts
and exceptions were ingrafted upon it even before the rules
were changed by astatute!! 'The rule is sometimes desig-
nated as the “tort dies with the tort feasor,”? or “At com-
mon law an action or cause of action abates on the death of
one of the parties, * * * Indeed it has been stated generally
that at common law, the only causes of action that do not
survive the death of either party are causes of action ex
delicto. * * * However, while most causes of action founded
upon tort abate at common law, not all of them do; there
are some exceptions; and the statement sometimes madg
that all causes of action ex delicto die with the person, is
not strictly accurate.®

1. 1 Amer. Jurlsprudence, para. 76, page 67; see Blashfield on Automobiles
Vol. 9, para, 5855, page 123; see cases 1 ALR 930 respecting causes of action
against estates under Lord Camphell's act. )

4. Webbk v, Franch, (Ala) 152 So, 215; Bing v. Knox (Mo.) 54 SW {(2nd) 797;
Layton v. Rowland (Wise, 222 NW 811; Kranz v, Wisconsin Trust Co. (Wise.) 143
NW 1049; Mellan v, Goodyear 277 U. S. 335—72 L. Ed. 906.

3. 1 Corpus Jurls Sec. para. 138, page 189, also 70 ALR 1315.

T ow
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By the early English statutes * * * which constitute a
part of the common law in the United States, the rule * * *
was 30 modified as to permit an action in favor of a per-
gonal repreesntative for injuries to personal property. And

py al]ow1r_1g_an_ action in favor of the personal repre-
sentatives -for injuries to real and perscnal property but
none o_f t:nese statutes changed the common law rules as to
the injuries of the person.

ACTIONS TO WHICH COMMON LAW RULE APPLIED

Some of the causes which would not survive at com-
mon law were alienation of affections,® Assault and bat-
tery ;% bastardy proceedings against the personal represen-
tative of the alleged deceased father.” breach of promise
to marry;® an action against a third person for procuring
the breach of contract:® conspiracy, annulment of marriage

-or divoree proceedings;® slander and libel ;11 malicious

Prosecution ;12 malpractice by an attorney ;** nor by a physi-
clan_;lf injuries to personal and real property except as was
modified by statute as heretofore stated;!® an action for in-
Juries to the person, regardless of the form in which it is

- brought; and this is true, although property is incidentally

affected.1é

REASON FOR THE COMMON LAW RULE

. The rule at common law was justified on the ound
that damages for torts to the person, which then wefg con-

- gidered as a penalty against the tort feasor, should not be

assessed when there no longer was anyone to penalize.l?
It has been further stated that since death had closed the
mouth of one party, the other party should not be permitted
to testify. The reasons have been lost in antiquity and have
no logical foundation, as will be hereinafter discussed.

4. 1 Amer. Jurisprudence, para, 88, page 73.

5. Haliet v. Wilmington Trust Co. (Del) 172 At. 763: Leds
(Ky.) §26, 208 BW 24; 14 ALR 480 o Spar go” b 6% Grow v. ord, 190

8. Hemshaw v, Miller, 17 How. (US) 212; 15 L. Ed, 222,
7. 1 Amer. Jurlsprudence, para. 101, page 79.

8, .1 Amer. Jurisprudence, para. 102, pa H
NIL #12; 18 Amer Bon qon: Ppages 79, 80; Hoyden v. Vreeland, 37

8. ‘1 Amer. Jursprudence, para. 104, page 81.
10. 1 Amer. Jurisprudence, para. 108, 110, 111, pages 81 and 83, cases cited,

il. Blodget v. Greenfield (Cal,) 281 Pac, 694;
485, 89 SW 88; Aker v. Aker (Tenn.) 57 Amer. Rep. gg}rl.ler v Nicholls, 76 (Ark.)

12, Myers v. Peters, (NJ 157 Atl. 250:
738, 5 S bh Woodford v. McDaniels, 73 (W. Va.)

13. & Anno Cases 852; 1 Amer, Jurls, para. 124, page B8,

14. Beor v. Lowery, 103 (Ind.) 468, 3 H
2 NE 1500 YR ) NE 151; Hess v. Lowry, 123 {Ind.) 225

15. 1 Amer. Jurls, para. 130, page B0,

- 16, Florida East Cosst RR. Co. v. McRoberts, 111 (¥la) 278, 14p SW 631;
R.AR. 376; Russell v. Sunbury, 37 Ohlo St. 373, 41 Am R : We eh
(Ala.) 152 So, 215; 1 Amer. Jurls. para, 133, page 62, ™. Rep. 523; Webb v. French

17. Wiliong v, Omeha & Council Bluffs St. & Ry (Neb.) 262 NW 337,
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INTERPRETATION OF COMMUNITY PROPERTY
STATUTES

'Community property is a creature of statute.’® It did
not exist at common law and its origin is said to have arisen
from the civil law. “ * * the community property law of
Idaho rests on a statutory basis clearly explained by ju-
dicial interpretation;”i® which position was reiterated in
the case of LaBonte v, Davidson in which the court said,
“There was no community property known to the common
law, hence its rules could have no application to the mat-
ter before the court.”2¢ .

COMMUNITY PROPERTY IN IDAHO

In order to properly understand the problems pre-
sented a short reference to the community property stat-
utes and some of the cases is in order,

Community property in Idaho is defined, “All other
property acquired after marriage by either husband or
wife, including the rents and profits of separate property
of the husband and wife is community property, unless
by the instrument by which such property is acquired by
a wife, it is provided that the rents and profits thereof be
applied to her sole and separate use, in which case the
management and disposal of such rents and profits belong

to the wife and they are not liable for the debts of the ;

husband.™21

Separate property of the spouses is that property ac-
quired by either husbhand or wife by gift, bgquest, devise
or decent.?? All property acquired, no matter in what man-
ner, during marriage is presumed to be community prop-
erty,* irrespective of the person in whose name the proper-
ty stands.?* Property acquired in a foreign Stz_a.te partakes
of the character that the law of that State designates it to
be.25

The time and earnings of both husband and wife are
community property, not owned exclusively by either, but
the community property of both.2¢

v. Osborn 155 Wash, 535; 285 Pac. 425.
jig: E::.rueof Community property F. W, Jacobs, Vol. 1, page 7, Idaho Law
Journal; Northern Pac, RR. Co, v. Heizel, 20 Idaho 438, 161 Pac. 854; Cox v. Bank,
ete., & Co. 41 Idaho 176, 242 Pac. 785,
20, 3! Idaho 644; 175 Pac, 588.
. I & A 31008 and L C. A. 31 006
. 31 and I. C. A. 31-B08. 3
gg %Iif‘.:f'o‘; 3v.9Lake, 33 Idaho T7; 180 Pae. 714; Vaughn v. HoHlingsworth,
35 Idaho 722; 208 Pac, 838; Oylear v. Oylear, 35 Idaho 731; 208 Pac. 857; Bannock
Bank v. Auto Accessories Co.., 37 Idaho 787, 219 Pae. 200; Chaney v. Gaul.d Co., 28
Idaho 768; 152 Pac. 466; Humbird Lbr. v. Doran. 24 Idaho 507; 135 Pac, 66; Aker v.
Aker, 52 Idaho '113; 20 Pac. (2nd) 798.
24, Bnell v, Stickler (1931) 50 Idaho 648, 298 Pae. 1080.
25. Printz v. Brown (1818) 31 Idaho 443; 174 Pac. 1012; NW Bank v. Ranch
; 61 P, 516,
O 7 Gtitin o Gity of Lewiston, § Idano 231, 55 Pac. 545; Ahlstrom v. Tage
(1918) 31 Idaho 458, 174 Fac. 605, )
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The husband has the management and control of the
community property,? and the wife cannot sue alone on a
community property cause of action.?®  Personal injuries
to the wife are community property for which the husband,
having the management and control of the community

" property is the only necessary party,2?

Since there is statutory provision for community pro-
perty and for the separate property of each spouse, the
1eglsla:ture no doubt recogmized three distinet capacities
in Wh:ch_ property may be owned during coverture; namely
community property, the separate property of the husband,
and the separate property of the wife. 80 '

WHAT IS THE COMMUNITY IN IDAHO?

Having recognized two classes of property owned by
the spouses during coverture, or three capacities in which
property may be owned during marriage, the inquiry then
is what the legislature intended by the enactment of the
commum?y property laws., It would follow that if proper-
ty can be owned in community, distinet from the persons
forming that community, then a new legal entity estate,
with all the legal incidents attached thereto, was created.
With that thought, reference to cases dealing with the
problem follows.,

) Thg first case is Van Rosenburg v, Perrault® involy-
Ing a suit by.the surviving children of the deceased’s spouse
to partition the community realty which had been conveyed

after the death of the surviving spouse to the defendants,
The court said:

“Upon the death of either spouse the community
is at once terminated. The survivor, whether husband
or wife cannot alienate more than his or her moiety,
nor make contracts imposing any liability upon the
share of the deceased spouse, unless for the purpose of
discharging the obligations of the community, but for
the purposes of settling the affairs of the community,
the surviving husband or wife seems to Possess powers
somewhat analagous to those of a surviving partner.
He or she may sell or convey community property, in
good faith, and its necessity ,seems to be presumed.**

27. Wilson v, Wilson, ¢ Idaho 587; 57 Pae, 708: I.C.A. 31-913.

28. Holton v. Sandpoint Lbr. Co. (1801) 7 Idaho 573; 6¢ Pac. 889; Campbell w.
Kems (1907) 13 Idaho 287; 70 Pac. 108. . .

20, LaBonte v. Davidson, 31 Idaho 844: 175 Pac. 588; Muir v. City of Poca-
tello, 36 Idaho 532; 212 Pac. 345; Bprouse v, Magee, 46 Idaho 622; 280 Pac, 993.

30, Hall v. Johns, 17 Idaho 224, 105 Pac. 71. See also Briggs v. Mason, 44
Idaho 283, 256 Pac. 368 where Justice Givens said, “Community property means
property -belonging to husband and wife aequired during marriage and specifi-
celly excludes the separate property of elther.

81, 5 Idaho 718, 51 Pac. 744,
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“Mr. Platt on his work on rights of married
women speaks of a case similar to the one at bar.
‘Upon her death the husband held as surviving part-
ner, (1) to pay the debts (2) as trustee for her des-
cendants.” The husband is the head of the family, and
the active and acting, and only authorized, business
agent of the firm.”

In Kohny v. Dunbar,3? the court said:

“It will be seen from an examination of the chapter
on husband and wife * * * that the law deals with the
husband and wife as a kind of partnership with ref-
erence to all their community property acecumilations
* * * The statute intends that the property acquired
by either the joint efforts of the two members of the
community or their independent and separate effort
shall constitute the community fund or estate * * *.
The foregoing section of the statute (the decedent
community property} recognizes the husband and
wife as equal partners in the community state and
authorized each to dispose of his or her half by will.
It also provides that the survivor shall continue to be
the owner of the half of said property subject only to
the community (firm) debts * * *, While * * * the
survivor * * * receives the entire community estate by
reason of the death of the husband (intestate and
without issue) half of it also is already hers * * * -
Death has worked a dissclution of the community
partnership and left the survivor to act for himself**.
It is clear, however, that she does not inherit her
share of the community property (upon the death of
the husband).”

Kohny v, Dunbar, has been the law in this State ever
since it was announced.?® In the case of Ewald v Hufton,*
the court stated:

“In the case of the death of either the husband or
wife, intestate, his or her half of the community pro-
perty (not an interest therein) descended equally to
the legitimate issue of his, her or their bodies. Under
these statutes we think, following the case of Kohny
v. Dunbar, supra, that it was the intention to make no
distinetion between husband and wife as to the degree,
quantity, nature or extent of the interest each has in
the community property (cases cited). Upon the dis-
solution of the community by the death of either
spouse, the survivor became a tenant in common with

82. 21 Jdaho 258, 121 Pac. 544; Nuckols v. Lyle 8 Idaho 589, 70 Pac. 401,
33. Radermacher v. Radermacher, 61 Idaho 261, 100 Pac. (2nd) 955,
34. 31 Idaho 373, 173 Pac, 247,
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the heirs of the deceased member in the community
property then in existence. The mortgage in this case,
to the extent that it purports to cover the interests of
~ the children was a nullity and created no lien thereon.”

© Where the wife went into a foreign jurisdiction and
obtained a divoree and then returned to Idaho and gought

Yo quiet title to one-half of all the community property, the

¢ourt said:

“It is clear that in a marital partnership, the interest
of the wife in the community property is a vested in-
terest, which is not divested ipso facto by the wife
going to a foreign jurisdiction and dissolving the
the marital community by securing a divorce. * * *"85

, Tn Sencerbox v. First National Bank of Idaho®® the
court had under consideration the question of the extent
of control and management by the husband of the wife’s
.8eparate property at the time such statute was in force.

- At page 101 the court said:

“It must be understood that the rights of married
women as to the management and control of separate
property and their powers over it, in the State of Ida-
ho, do not depend alone on the principles of the com-
mon law, but mainly on the constitution and the
statutes of the state. Under the provisions of sec. 2498
the husband is made the statutory agent to manage
and control the wife’s separate property.”

and at page 102:

“This power he exercises solely, and not jointly or
concurrently with the wife. The property thus re-
ceived vests in him as trustee, and he has the right
to manage and control the same. It is apparent that
the title does not vest in the husband. That remains
in the wife ...” ‘

and again at page 100;

“The words ‘management and control’ as used in
said section are words of well defined meaning, Those
words have not acquired a peculiar and appropriate
meaning or definition in and under the provisions of
sec. 15, Rev. Stat. They must be construed according
to the context and the approval usage of the language.
Those words are of broad significance and meaning.
The Century Dictionary defines the word ‘manage-

35 Peterson v, Peterson, 35 Idaho 470, 207 Pac. 425; McKay on Commumity
Property page 470, sec. 413; Law of Community Property by F. W. Jacobs, Idaho
Law Journal, Vol. 1, page 3; Poe v. Seaborn (Wash.) 282 U, S. 101.

- 8. 14 Idsho 95, 93 Pac. 369,
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ment’ as ‘the act of managing by direction or repu-
lation; eonduct; administration . . . care; cha,rge;
superintendence.’” Tt defines the word ‘control’ as
meaning ‘subject to authority; direct; regulate; gov-
ern; dominate; to have superior force and authority

over',”

The Sencerbox case is a weighty authority for two
propcsitions: (1) the interpretation of the statutory com-
munity law of this State does not depend solely upon the
common law, and (2) the husband is the statutory agent
in the management of the wife's separate property by
which construction and interpretation he is also in like
manner the statutory agent for the commum_ty_i_property,
with comparable incidents, powers and regtrictions upon
his control and management. The very definitions and
meanings of the words ‘management’ and ‘control’ as
found in both the statutes pertaining to community prop-
erty and separate property of the wife over which the
husband then had the control and management, meant tha_t
his powers are subject to some superior authority. That
superior authority is the principal created by the statute
with the restriction on the h_usban_d’s agency set out in the
statute and by judicial interpretation.

The case of Cook v, Stellman3? further shows that an
estate of some nature was created by the community
property law of this State and, that the husband is an agent
for the transaction of community’s business.

. “Under the provisions of Rev. Codes, Sec. 2686,
in force at the time the note and mortgage were exe-
cuted, the husband had the management and control of
the community property except as to the power to dia-
tribute that part of the community property used or
occupied by the husband and wife as a residence. He
was the community agent. In agreeing with appellant
to postpone the time of payment qf the mdebtednesg,
Stellman represented the community and what he did
was for the benefit of the community. From the date
of the creation of the indebtedness, by the execution of
the note and mortgage, Stellman made the pay-
ments upon the community obligation, and bound
the community when he made the payments through
the bank, which acted as his agent. Payments made
by the bank were payments of Stellman and when he
drew his individual checks therefore it was on behalf

of the community and for its benefit. The community"

ceived the money and owes the debf. Since Stellman
' la;.?:ted as the representative of the community in en-

37. 43 Idaho 433, 251 Paec. 857,
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- tering into the written agreement with appellant post-

poning the date of payment of the indebtedness, such

- action, coupled with annual payments of interest on

the principal obligation, operated as a sufficient ac-

. . knowlegdment under C. S. Sec. 6631, and removed the
- .bar of the statute of limitations against the debt.”

‘In Overland Rank v. Halveston,® the eourt ruled that

: ‘the" husband was the managing partner of the community
property.

;_Again in Nuchols v. Lyle,®® the court ruled that the
: h-usband has the management and control of the community
property, but was only part owner of it,

In Mitchell v. Atwoodde the court said:

‘It must be remembered that the statute here in-
voked is one enacted for the protection of the com-
munity, and one dealing with the community may not

invoke the statute to obtain an advantage over the
community.” (-Cases cited),

In Muir v. City of Pocatello® the court considered the

“ndture of a cause of action for personal injuries to the

_wife; the court stated that the eommunity property laws
. had created a relationship .comparable to a frus%: rg{ation.

_ Thq lg.tgst expression on the question of whether the

mmunity in Idaho is a legal entity is Radermacher v.

Radermacher # in which the court, ruled that the husband
s the agent for the marital partnership.

.. As to whether a legal entity was formed under cur law
_Professor F., W. Jacobs in his very excellent article said,

“When it was enacted by the Fourth Territorial
Session thq,t property acquired by hushand or wife
after marriage should (with exceptions) be common
property, the legislature intended just what it said;
that is, that such property should be owned in common,
subject to the further statutory Drovisions as to man-
agement, control, and distribution. In other words, the
legislature created a new type of co-tenancy or con-
current estate (in personal ag well ag in real property)
comparable to, though quite different from, the fa-
miliar joint tenaney, tenancy by the entirety, tenancy
. coparcenary, and tenancy in eommon. It did not under-

33 _Idaho 459, 185 Pae, 217,

8 Idaho 588, 70 Pac. 401,

. 55 Idaho 773, 47 Paec. (2!d) 680,
36 Idaho 532, 212 Pac. 345,

81 Ydaho 281, 100 Pac. (2nd) 955.
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take to create, and it did not create, a new legal en-
titY.” 48

With all due respect to Professor Jacobs it is rather

difficult to understand how he eould state that the legis- .

re created a new type of co-tenancy or concurrent es-
};11::2 gnd immediately 1;:);mreafter conclude that a new legal
entity was not ereated. A careful reading of the ten cases
last referred to in which the court likened the cOmmun111::y
to a partnership and spoke of the comm_umty as a se}II)ara e
entity apart from the husband and wife, with Kohny v.
Dunbar as the landmark case, reveal the most persuasive
argument that our court, in interpreting community prop-
erty laws entertained the opinion that a new legal entity
was created, even though not specifically des1gnate_d up. tﬁ
this time. If that is not so, then Kohny v. Dunbar, whic
has been the law of this State ever since it was annopncedé
4 jg saturated with “loose talk’” which the court did no
mean, Indeed, now it is rather late to re-write a decision,
which has been the law of this State for the past thirty
years.

IS THE COMMUNITY A TENANCY IN COMMON?

I. C. A. 54-508: “Every interest in real estate
granted or devised to two or more persons other than
executors or trustees, as such const;tutes a tenancy in
common, unless expressly declared in the grant or de-
vise to be otherwige.”

I. C. A. 54-104: “Every interest created in favor
of several persons in théir own right is an 1nte;estf1n
common, unless acquired by them in partnership, for
partnership purposes or unless declared in its creation
to be a joint interest, or unless acquired as commu-
nity property.” :

ur Supreme Court has not ruled directly upon the
pointowhegheg husband and wife during marriage hold the
community property as co-tenants; but co-tenancy E‘s’;
recognized in Idaho.s™ A par’mers:hlp is not a co-tenancy.
Upon the death of the husband, intestate, it hgs been held
that the wife became a tenant in common with the hug-
band’s heirs in the community property.*® It was held in
Thurston v. Holden ® that when a co-tenant pays off an in-
eumbrance from the sale of the common property, he is

> 100 Pac. (2nd) 855.
g' e o Communtty Prosecty, Yaho Law Joumnal, Vol 1, page 0.

44, Radermacher v. Radermacher, 1941, 61 Idaho 261, 100 Pac. (2nd) 95 - eed
4'7. Heyser v, Morehead, 23 Idaho 501, 130 Pac 092; Washburn & Wilss?h he
Co. v. Alexle, 54, Idaho 727, 35 Pac, (2nd} 9%0; Twin Falls Orchard Co, v, ury

20 Idaho 110, 11T Pac. 118, ‘
. Morrie, 54 Idaho T43, 37 Pac, (Ind} 1087,
23 gﬁﬁt?sﬂ;au, 16 Idahe 48, 100 Pac. 354; Vaughn v. Hollingswerth, 35 Idaho
, 208 Pae. 8338.
T 50, 45 Idaho 724, 265 Pac. 607,
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imjnédiately subrogated to the right of the creditor, and

- aequires an equitable lien on the moiety of his non-contrib-

uting co-tenant.

In view of the statute and decisions of the State of
‘Tdaho above, it i doubtful whether a community of hus-

 band and wife is a co-tenancy, for the reason that 1. C. A,

54-508 would not need have included therein the phrase,
“gnless acquired as community property,” if it was meant
that the community and a co-tenaney were the same, Furth-
er, the very definition of “community property” excludes
it from being a form of co-tenancy because the statute per-
taining to the formation of co-tenancy embraces the ac-
quisition of property whether it be by devise, gift, bequest
or descent,” whereas property acquired in that manner
by either husband or wife is not community property, but
the separate property of the spouse 80 acquiring it, %2 And
when the court spoke of “common property” in the Thurs-
ton case, it was not referring to the property as being
comparable to that which we know as community property.

IS THE COMMUNITY A JOINT TENANCY?

No case has been found wherein our Supreme Court
hag likened the community to a joint tenaney. 1. C. A.
54-104, provides.

“Every interest created in favor of several per-
sons in their own right is an interest in common, uh-
less acquired by them in partnership, for partnership
purposes, or unless disclosed in its creation to be a
joint interest, or unless acquired as community prop-

erty‘!!‘

. That section of the statute excludes the possibility
that husband and wife are joint tenants in community
property, It must be further remembered that there is no
survivorship in eommunity property, and that upon the
death of one spouse, no more than one-half of the com-
munity property is subject to testamentary disposition. 52
For the same reasons the community is not a tenancy by
entirety.

IS THE COMMUNITY A TRUST RELATIONSHIP?

In the case of Muir v. City of Pocatello, % the court,
by way of dictum, compared the community to a trust,
but it is submitted that the comrmunity is not a trust for the

51. Powell v. Powell, 1612, 22 Idaho 531, 128 Pac, 1058,
32. L C. A, 14-113,
53, 36 Ideho 532, 212 Pac. 345,
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reason that the spouses both are owners of the community
property 5t with vested interests therein. %,

THE COMMUNITY IS A “KIND OF PARTNERSHIP.”

The elimination of the community as a tenancy in
common, joint tenancy, tenancy by the entirety, or trust,
leaves just one other possibility-—that the community is a
“kind of partnership” based upon the authorities headed
by Kohny v. Dunbar. Certainly the Supreme Court had in
mind the creation of some new legal entity or est_ate be-
side those of which we are familiar, and acco-rdmgly_ a
comparigon of partnerships generally and the community
is in order; for only in that manner can it be determined
whether the attributes of partnership exist in the com-
munity; only thus could it be econcluded that a new legal
entity was formed. ' _

CREATION

Partnerships and the duties and obligations arising
therefrom can be created only by contract, express or im-
plied, % and the marriage relation between individuals
can be created only by contract, express as stated in Beard
v. Beard, % “Marriage is a civil contract****and it is re-
garded as a status baged upon public necessity and control
by law for the benefit of society at large.” I. C. A. 31-901

provides “husband and wife contract toward each other .

mutual obligations of mutual respect, fidelity and support.”
Implied contracts of marriage may be found in our recog-
hition of common law marriages in this State, 3¢

AGENCY

“In a partnership any agent may bind both firm and
individual assefs by his contract or tort in conducting the
firm’s business.” # In like manner under our Idaho statute,
the husband, as statutory agent, can bind his own assets
as well as the community estate, no attention being paid
to the guestion of whether the obligation which gave rise
to the judgment is for the benefit of the community,

“A. partner has the power to trangact the whole busi-
ness of the firm, whatever that may be, and so to bind
the firm in such transactions as entirely as himgelf.”

54, Kohny v. Dunbar, supra,

55. Kohny v, Dunbar, supra.

56, Russell v. Barry, 81 Idaho 216, 102 Pac. (2nd) 278,

57, 58 Idaho 440, 24 Pac, (2nd) 47. . o

58. Huff v. Huff, 20 Idaho 450, 118 Pac, 1080; Maudlin v. Sunshine Mining Co.
61 Idaho 9, 97 Pac. (2nd) 608,

59. I. C. A, 52-308,

60. McDonald v. Rozen, 8 Idaho 353, 69 Pac. 125; Holt v. Empey, 32 Idaho
106, 176 Pac. 703; Gustin v, Byam (1825) 41 Idaho 538, 240 Pac. 600,

61, Kallash v. Claar, 48 Idaho 714, 284 Pac. 1032,
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In the conduct of that business a partner, as agent
for the firm, has the authority to delegate his. duties, and
the husband, too, may constitute his wife the agent and
render her acts, within the scope of her apparent authority,
binding on him, and subject the community assets to a

- liability therefor. 2 In some instances the wife may even

‘become the agent of the community by necessity as where

" the hushand abandons the wife and family, “for the hus-

band by his conduet relinquishes his power and right to
control the community property disposition.” 62

I. C. A. Sec. 81-914 provides that the wife has the
management and control of the earnings for her personal
services, and the rents and profits of her separate estate;
consequently she is the agent with respect to that com-
munity property. With respect to the other ‘community
property, in order that the wife bind the same as agent,
she must be permitted to act as such through her husband,
and if she is not so acting, neither the separate property
ﬁf thethus.l)and nor the community property is liable for

er acts,

The responsibility of the partnership for the acts
of its agents or partners rests upon the doctrine of ‘‘re-
spondent superior”; the act must be within the scope of
the firm’s business. ® For example, a creditor who receives
the firm’s assets for a pre-existing debt, knowing it is
being used for the individual partner, is not in good faith,
and consent of the other partners must first be obtgined. 98

To a certain extent the liability of the husband and
of the community in Idaho rests upon the doectrine of “re-
spondent superior”. For example, the owner of a car is
not liable for accidents arising by reason of its operation
unless the relationship of principal and agents exists, and
the act is for and on behalf of the principal. 7 Of course,
the doctrine does not apply when the husband himself is
operating the car for the reason that no attention is paid
to whether or not the hushand is on community business,
but this is not strictly the law in all instances in this State,
for “in one way or another the wife has a remedy for
alienation (of property) made in fraud of her by her hus-

; 62, Carron v. Guido, 5¢ Idaho 494, 33 Pac. (2nd) 345; 27 Amer, Jur. page 82.
Hutchings v. Heffner, 63 Colo. 365, 167 Pac, 968; LRA 1818 A,

63, Sassman v, Root, 37 Idaho 588, 218 Pae. 374; Hall v, Johns 17 Idaho 224,
105 Pac. 71; Powers of Deserted Wife (Merrill) Idaho Law Journal Vol. 2, No. 2.

64, Hall v, Johns 17 Idaho 224, 105 Pac., 71; McKay on Community Property

" (2nd Ed., 1925) para. 811; Werker v. Knox (Wash.) 85 Pae, {(2nd) 1041, Washington

Law Review Vol. XIV, No. 3 July, 1039, page 228,

85. Johnsfon w, Ellig, 46 Idaho 1, 285 Pac. 1015; Gold Ford Co. v. Sweaney &
Smith, 35 Idaho 226, 205 Pac. 554; Magee v, Harderove Motor Co,, 50 Idaho 442;
208 Pac. 174; a comparable rule exists in joint venture, see Russell v. Boise Cold
Storage Co., 43 Idaho 759 254 Pac. 787,

,68. Redileld v. Wells, 31 Idaho 415, 173 Pac, 640,

7. Gordon v, Rose, 5¢ Ydaho 503, 33 Pac. (2nd) 351,
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band” % which is just an example that all acts of the
husband which are not on behalf of the community are
permissible. The case of Stowell v. Tucker exemplifies this
statement; therein the husband filed a disclaimer in a suit
against the husband and wife, and the court, finding the
subject matter to be community property, held that the
wife under the statute in force could defend the action. %

. The wife has even been permitted to intervene in an
action against the husband in order to protect her interest
in the community property, ™ but the action probably
could not be maintained in the absence of allegations of
fraud or collusion on the part of the husband, ™ her interest
being so vested that the husband cannot deprive her of
it by a voluntary alienation for the mere purpose of di-
vesting her claim to it. 2 In Washington it has been
held that the husband cannot give away the community
property to his mistress, thereby depriving the wife of her
interest therein,

The relationship of partnership does not entitle one
bartner to the exclusive possession of the firm property
as against the remaining partner, " and likewise the wife
18 entitled to equal possession of the community property
with the husband. ™

The agency of the husband is dependent on the statute,
and the court can by proper order transfer the manage-
ment and control of the community property to the wife
during pendency of a divorce action. 76 ‘

RATIFICATION

In the law of partnership the firm ecan ratify the
agent’s acts when it has, with full knowledge of the facts,
accepted the benefits of the acts. 7 That rule likewige
applies to dealings between husband and wife and third
persons, " and applies whether the action is one on con-
tract or ex delieto, 7®

68. Kohny v. Dunbar 21 Idaho 258, 121 Pac. 544,

89, 7 Idaho 312, 62 Pac, 1033; accord, Aker v. Aker 52 Idaho 713, 20 Pac
(2nd) 713; Muir v. City of Pocatello 38 Idaho 532, 212 Pac, 345

70, Pittock v. Pittock, 15 Idaho 47, 96 Pac, 212,

71. Holt v. Empey 32 Idaho 108, 178 Pac, 708,

72, Hall v. Johns 17 Idaho 224, 105 Pac. T1.

73. Marston v. Rue (Wash) 82 Wash. 129, 158 Pae, 111.

74. State v. Roby, 43 Idaho 724, 254 Pac. 210,

75. Kohny v. Dunbar, supra,

76, Bennett v, Distriet Court, 57 Idaho 85, 62 Pac, (2nd) 108,

77. Johmston y. Elle, 40 Idaho 1, 285 Pac. 1015; Naylor Co, v. Bowman, 39 Idaho
784, 230 Pac, 347: Generally, on the question of ratification, see Hammond v,
MeMurry Bros., 49 Idaho 207, 286 Pac. 603; Pettingill v, Blackman, 30 Idaho 241,
164 Pac. 481; Spongberg v. First Nat'l, Bank 18 Idaho §24, 110 Pac. 718; Blackwell v.
Kercheval, 28 Idaho 471, 160 Pac. T41; Hammeit v. Virginia Min. Co., 32 Idaho
245, 181 Pac, 336; Hample v, McKinney, 44 Idaho 435, 258 Pac. 179; Kennison v.
McMillan Sheep Co. 46 Idaho 754, 270 Pac, 1062; Findley v. Hildenbrand, 17 Idaho
403, 105 Pac. 790; Heath v. Potlatch Lbr, Co., 18 Idaho 212, 108 Pac. 343.

78. McShane v. Quillin 47 Idaho 542, 277 Pac. 544, j
79. Balley v, Idaho Irrig, Co., 39 Idaho 354, 227 Pac, 1056; McShane v, Quillin.

BUPIa.
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ESTOPPEL

A principal may be estopped to deny the acts of its
agents. ® If an individual has possession of partnership
property and he is permitted to handle it so as to mislead
others-in believing that it is his individual property, the
partners are estopped to assert it to be firm property. ®
So, property purchased with a design that it shall become
partnership property, and actually so used must thereafter
be regarded as firm assets. 2

Estoppel has also been invoked in reference to the
wife, husband and the community, in their dealings with
third persons with respect to both separate and com-
munity property. In Moore v. Croft % a wife who per-
mitted her separate property to be taken in the name of
her husband represented to the world that the property
was community property, and she and her personal rep-
resentatives were estopped to deny it. This doctrine is of
long standing in Idaho,

“If she permits or encourages her husband to
hold himself forth as the owner of property, if she
voluntarily put the title to her property in him, thus
knowingly clothing him with indicia of ownership,
or by conscious acts acquiesces in his apparent owner-
ship, knowing, or having good cause to know, that
he is using the property to obtain credit, or if she
conspire with him to that end, or if (when applied
to for information) she lie, deceive, or mislead, it is
not unreagonable to estop her to claim the property
when such claim makes her husband insolvent.” %

Estoppel has been applied to a wife who' attempted

to deny that property is her separate property, ® and to

a wife who attempted to deny that her separate property
was community property. ® An oral sale of real estate

- was made by husband and wife and they were estopped

to deny its validity. 8 But in order to apply an estoppel
the party being estopped must be fully cognizant of all the
facts upon which estoppel is based. 28

80, MeCormick & Co. v. Tolmie Bros,, 42 Idaho 1, 243 Pac 355; Bogue Supply
Co. v. Davis, 38 Idaho 240, 210 Pac. 577; Palmer v. Maney, 45 Idahc 731, 266 Peac,
424; Gore v. Richard Allen Mining Co,, &1 Idaho 622, 105 Pac. (2nd) 735; Doner v.
Honstead, 61 Idaho 668, 106 Pac. (2nd) 288,

8l. Paine v, Strom, 51 Idaho 532, @ Pac. (2nd) 840,

8%, Gold Ford Cov. Sweeney and Smith, 35 Idaho 226, 205 Pac. 554

83, 47 Idsho 588, 277 Pac, 554, -

84, Feltham v, Blunck, 35 Idaho 1, 108 Pac. 783.

85, Sassman v. Root 37 Idaho 588, 218 Pac. 374.

86.. Boise Butcher Co, v. Ainxdale 268 Idaho 483, 144 Pac. 33%.

87, Grice v, Woodworth, 10 Idaho 459, B0 Pac. 912,

88, Leaf v. Godd, 41 Idaho 547, 240 Pac, 593; McKeehan v. Volmer Clearwater
Co., 30 Idaho 505, 166 Pac, 257; generally on estoppel, see: Quirk v, Bedal, 43
Idaho 887, 248 Pac. 447; Chaney v. Gauld Co. 28 Idaho 78, 152 Pac. 468; Overland
Bank v. Halveston 32 Idaho 488, 106 Paec. 217. .
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In applying an estoppel against the community, the
court said,

“Where husband and wife sign a mortgage and
they or their agent cause or permit a false acknowl-
edgement to be placed upon it, and one not a party
to procuring the false certificate and without notice
of ity false procurement for a fair consideration takes
the instrument relying upon its verity, the. makers
in good conscience ought and in equity are estopped
from disputing its verity. (cases cited)” o

FIDUCIARY RELATION

A fiduciary relation exists in the relation of principal
and agent, which iz a part of a partnership contract.
That high degree of trust and confidence is expressed in
Jensen v. Sidney Stephens Implement Co.% ag follows:

“Loyalty to his trust is the first duty which an
agent owes to his principal. If follows that as a
Decessary conclusion that the agent must not put
himself in such a relationship that his interests be-
come antagonistic to those of hig principal. Fidelity
in the agent is what is aimed*** The law regards the
fidueiary relation, which the relation of principal and
agent is, with jealous care. It seeks to prevent the
possibility of a conflict between duty and personal
interegt*®*”

In the same manner a fiduciary relation exists be-
tween the husband and wife, even greater in depree, for
husband and wife contract toward each other obligations
of mutual respect, fidelity and support. 1 Fidelity in all
matters between spouses is the foundation upon which the
marriage relation exists. Even though the husband is the
statutory agent, he possesses such Powers only so long as
they are executed in strict accordance with honesty and
the best interests of both. For example, the wife can pro-
tect herself against fraudulent and collusive acts by the
husband during marriage,2 and when the hugband aban-
dons his family, he relinquishes his powers as agent of the
community,

The ruling in Kohny v, Dunbar, supra, that the
community is “a kind of partnership” perhaps does not

88. HKansas City Life Ins, v, Horroun, 44 Idaho 843, 258 Pac. 529,

90. 36 Idaho 348, 210 Pac. 1003,

91. I, C. A. 31-801.

93, Kohny v. Dunbar, 21 Idaho 258, 121 Pac, 544; Pittock v. Pittock 15 Idahe
47, 96 Pac. 212; Holt v. Empey 32 Idaho 106, 178 Pac. 703; Gustin v. Ryam, 41
ldaho 538,240 Pac.800, the court demied relief to the wife because she fafled to
prove fraud, .

03, Powers of a deserted wife, A, 1. Merrill, Idaho Law Journal Vol, 2, No, 2.
Sasgsman v. Root, 37 Idahob88, 218 Pac, 374.
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mean that the community is a general partnership, but
the court had in mind an entity comparable to the “limited
partnership.” ‘ :

) We have seen that the community assets and the
individual assets of the husband are liable for his sep-

- arate debts as well as those of the community; then, is

not this the conclusion? The assets of the community,
part of which are owned by the wife and in which she
has a vested interest, constitutes the only amount and
extent which. the wife stands to lose by the acts of her
husband, -either individually, or for and on behalf of the
partnership or community. % The wife is in effect a
“limited” partner. If she goes beyond this limited invest-
ment, her interest in community funds, and clothes her
husband with indicia of ownership in her separate prop-
erty, and thus migleads third persons, she will be estopped
to elaim that such: property is her Separate property, ¥4

At one time the legislature passed an act called “The
Sole Trader Act,” if the wife conformed to the act she
could then engage in private enterprise. % “A married
woman may establish and carry on a business with her
own funds or funds secured on the faith and credit of
such business***. The assumption of payment of pre-
existing indebtedness, as well as the indebtedness con-
tracted in the course of the business after she became
the owner, were contracts in relation to her separate
property under C. S. Sec. 4657.”% So today, even though

-- the Sole Trader Act has been repealed, the wife can carry

on a business which is entirely consistent with the pur-
poses and the spirit of the “limited partnerghip act,” o7
and no liability will attach against the community in the
absence of grounds for estoppel. In that regard note
L. C. A, 52-207 which provides:

“A limited partner shall not become liable ag a
general partner unless, in addition to the exercise
of his rights and powers as a limited partner, he takes
part in the control of the business.”

The spirit of the “limited partnership act,” to permit
the limited partner to carry on a business separate and
apart from that of the partnership, is in accord with the

84, 1. C. A, 31-p12 providing that the wife is not liable for the debts of her
‘husband; 31-814, the wife has the management and control of the earnings of her
personal services and the rents and profits of her separate estate; 31-810 earnings
of the wife while living apart from the husband is her separate property.

<A, Feltham v. Blunch, 35 Idaho 1, 198 Pac. T62. See 52-201 (ICA) In which
the Umited partner is not bound by the obligations of the partnership,

85, McDonald v, Rozen, 8 Idaho 352, 68 Pac. 125,

86. Boise Assoc. of Credif Men v. Glenns Ferry Meat Co., 48 Idaho 600, 283
Pgic, 1038, .

97. Boise Assoc. of Credit Men v. Glenns Ferry Meat Co, supra.
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right of the wife to do likewise. She can contract with ref-
erence to her separate property, *® and can become a
creditor of the husband and the ecommunity, and a trans-
fer to her in discharge of a debt which is bona fide, is
not collusive or fraudulent. #°

“The payment of a debt by the husband to the
wife is a legitimate transaction and one which the
law permits. In the case of Wilkerson v. Aven, 26
Idaho 559, 144 Pac 1105, it was said, ‘If the husband
borrow money from the wife, we fail to understand
why he would not have as valid a right to pay her
the money borrowed as he would to pay any of his
creditors.” And also the case of Bates v. Papesh, 30
Idaho 529, 166 Pac 270, it was held, ‘A wife, who
loans the proceeds of her separate property to her
husband, becomes one of his creditors, and her rights
as such are governed by the same legal principles
as the rights of any creditor’.” 10 ‘

It has even been held that the husband can convey
community property to the wife as a gift if not in fraud
of ereditors. 1

There no longer can be any question in this state as
to the power of a married woman to bind her separate
property and estate for the payment of a debt. 192 But in
order to keep distinet the business carried on by the
wife from that of the community, the Supreme Court has
held on numerous oceasions that a married woman cannot
bind herself personally for the payment of a debt that
was not contracted for her use and benefit or for the use
and benefit of her separate property, or in connection
with its management and control, 108

DISSOLUTION.

A vpartnership may be dissolved by the death of a
partner '™ by voluntary dissolution, 1 or involuntary

94. Bassett v. Beamn, 4 Idaho 108, 36 Pac. 501.

99. Bates v. Papesh, 30 Idaho 528, 186 Pac. 270; Wilkerson v, Aven 26 ldaho
359, 144 Pac. 1105; McMillan v. McMillan 42 Idzho 270, 245 Pac, 9% Moody v. Beggs
33 Idaho 535, 196 Pac. 308; Craig v, Partridge 43 Tdaho 471, 282 Pac, 040; Chicagq

Porirait Co, v. Sexton 48 Idahe 128, 286 Pac. 815,
100. See ICA 52-213 providing for loans by limited partners to the 4
Bannock Mat'l, Bank v. Automobile Accessories Co, 31 Idaho 781, 219 Pac,
Littler v, Jetieries 36 Idaho €08, 212 Pac. 888.
101, Bank of Orofino v, Willlam 28 Tdeho 424, 142 Pac, 1189 Prescott v
50 Idaho 944, 209 Paec, 1079,
102, Tipton v. Ellsworth, 18 Idaho 207, 109 Pac. 134; Stewart v. W
Co. 21 Idano 340, 1% Pac, T5: Tobertzs v. Thoudeon 4% Tdaho 132, 288.
Pacific Acceptance Corp. v. Meyers 4% 1daho 585, 290 Pac. 404.
103. Jaechel v. Pease 6 1daho 131, 53 Pac, 388; Bank of Commerce. v,
14 Tdaho 75, 93 Pac. 504; Larsen v, Carter, 14 Idaho 511, 94 FPac, 828
Frank v. Bruce 20 Idaho 732, 168 Pac. 5; Hogers v. National Surety |
128: 22 Pac. (2nd) 141; Loowmis v. Gray 80 Idaho 193, 90 Pac, {(2nd).
104, McElroy v, Whitney 12 Idaho 512, 89 Pac, 349,
103, See I. C. A 52-333 and 1. C. A. 52-331,
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digsolution, 1% or by the expiration of the time for which
It was formed. 197 :

Upon dissolution of the partnership general or limit-

..ed the assets of the firm creditors are paid firat; 108 after-

‘wards the limited partners come in for profits and other
_‘compensation, 100

Marriage and the community are dissolved upon the

‘ deat'; of either spouse 11 or by divorce.1! Upon the death
of either, one-half of the community property goes to the

survivor subject to the community debts and the other

‘half is suzbjct to testamentary disposition, the entire res
- however being subject to community debts. 12 Upon the
-hugband dying intestate, the wife becomes a tenant in

common with the husband’s heirs insofar as community

property is concerned. 1* Both moieties of the community

Elc;i)!ll)'tertg“ are subject to administration by the Probate

Upon dissolution of a partnership and the winding
up of the affairs, the court may appoint a receiver to
handle the property, if adequate reason exists, 115 In like
‘manner thg: court, pending a divorce, may divest the hus-
‘band of his management and contro] of the community
property and place it in the wife, for his right as to man-
.agement and control is not absolute. 118

- In dissolution of the affairs of the partnership, after
payment of the firm debts, the assets are distributed in
accordance with equitable principles, 117 “Upon 'the dis-
solution of marriage the court should by decree so dispose
. the.community property as to give each spouse sole and
mmediate control of his or her determined share,” 118

Upon the dissglution of the partnership the court can,
.proper showing by one of the partners, take over
ministration of the firm assets; and in dissolving
marriage by divorce the court is empowered to divide
ihe community property. * Further, a partner who
veg the firm becomes liable for breach of contract
-other partners if the dissolution is without reason-

¥, Foster 34 Idsho 601, 202 Pac., 461,
; 52-331.

Hufton 31 Idsho 373, 173 Pac. 247; Amonsen A
20d) 228; Peterson v, Peterson 35 Idaho 470, 20'?‘vf"ac‘.mézsliEI e 5
¥. Radermacher, 61 Idaho 261, 100 Pac 835,

Idaho 49, 100 Pac, 854.
er-44 Idaho 461, 250 Pac, 3.
ey.12 Idaho 512, 88 Pac. 340,
Cowrt - 57 Idsaho IB)?. 82 Fl:l’.iill(.'. (2nd) 108,
3 e v. San ego it
‘ mﬁd'veni Ay & Produce (1938} 57 Pac.
gilliere-50. Idaho 48, 208 Pac, 263,
7 ldaho 85, 82 -Pac. (2nd) 108,
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able cause. 2 Ijkewise, the husband is liable on his
contract for separate maintenance, which contract may
become a part of the divorce decree. 12t

If the theory is acceptable, that the wife is com-
parable to a “limited partner”, then the legal entity, known
as the community, should be held liable for acts committed
by the husband, as agent, or the wife as agent, for and on
behalf of the community, for when there are two or more
joint defendants, as in the case of principal and agent,
partnerships, co-tenants, joint ventures, trustees, and cestui
que trusts, or joint tenants, the death of one party does not
abate the action with respect to the other.

“While it may be stated by way of dictum, that
at common law the death of two or more defendants
in any action pending caused a total and absolute
abatement of the action, there is a general rule, ob-
taining not only in equity and under statute, but
even apart from statute, that the action or suit does
not abate entirely or as against the remaining de-
fendant or defendants where the cause of action sur-
vives against such remaining defendant or defendants,
and, among other actions, this rule has been invoked
and applied in actions ex delicto or ex delicio against
two or more defendants, in actions and suits against
partnerships, in actions and suits against two or
more pergonal representatives, also on the death of
a co-tenant, * * * and on the death of one defend-
ant jointly and severally liable with a co-defendant.”
122 :

Such is the law in the case of the death of the “limited
partner” or the death of a general partner,’?? and the es-
tate 1s liable after death.

The liability of the prinecipal continues even though
the agent dies or is killed in the performance of his
dutiegy, 124 .

It ought to follow, therefore, that the community
estate should be liable for the debts of the husband, wheth-
er they grow out of contract or tort. 1%

120. Delay v, Foster 34 Idaho 681, 203 Pac. 461.

121, Lamb v. Branner 22 Idaho 770, 162 Pac, 246.

122. 1 C. J.

1 RCL 21 & 22.

123, I, C. A. 52-221 and §2-340, On the question of liability of the agent for his
torts the following cases permitted suit against such agents. Scrivoer v, Bolze
Pavette Lbr, Co, 46 Idaho 334, 268 Pac. 19; Faris v. Burroughs Adding Machine
Co. 48 Idaho 310, 282 Pac. 72; Jakeman v, Oregon Shortline RR 43 Ydaho B505,

256 Pac. 88; Hariman v Gas Dome Oil Co. 50 Idaho 288, 295 Pac. 99%; Dedman -

Cregon Shortline RR 57 1daho 180, 63 Pac, (2nd) 66T; Corey v. Beck 58 Id

281, 72 Pac. (Znd) 856; Normington v. Neeley 58 Idaho 134, T0 Pac. (2nd) 398,
124, Gorton v, Doty 51 Idaho 792, 69 Pac. (2nd) 136, 5

125. I. C. A.. 14113 proyiding that the comwunity property upon d.egth'

subject 40 the community debls,

Sec. para, 122, pages 170 & 171; Hess v. Lowery. 122 Ind, 225;
28 NE 156; 7 LRA 005 1 Amer. Juris. para. 64, page 61, 20 RCL #$l4, para. 124;
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PROTECTION OF THE WIFE.

It may, perhaps, be urged that if we permit the
survival of the action against the community estate, that
we will be, in effect, depriving the wife; if she be the
‘surviving spouse, of the property upon which she must
‘thereafter rely for her livelihood and, that such hardship
of ‘the wife will thereafter be visited upon the State.
But when one considers the number of laws enacted for
the protection of the wife against the acts of her husband
In- ¢connection with the management and control of the
community property, and the protection afforded her
against third persons, such argument becomes insignifi-
cant., For example, by statute, one spouse cannot sell or
dispose of the homestead by grant or conveyance unless
the instrument is executed and acknowledged by both, 128
nhor can one spouse convey real property except by like
- formality, '** and no personal property of either husband
or wife, exempt by law from execution, shall be mortgaged
. b%r beil:}l:eziz?us,band or wife without the joint concurrence
.of both,

The separate property of the wife is not liable for
the debts of the husband but is liable for her own debts
contracted before or after marriage. 12 And the earnings
of the wife living separate and apart from her husband
are the separate property of the wife. 130 She has the
management and control of her earnings from personal
service and the rents and profits of her separate estate. 1%
While married she may sue and be sued as a feme sole, 132

“If the husband and wife be sued together the wife
may defend in her own right, and if the husband neglects
-defend, she may defend for his right also.” 132 Ag said
rlson v. Hanson & Karlson Co.; ¥ in a case involv-
g the failure of the husband to execute a contract as
uired by the statute, “This statute (and the other)
for its primary purpose the protection of the wife
the martial community of which she is a member***.”

“A married woman has, at least potentially, all the
):rights of her husband; she has been fully emanci-

Lan

L C, A, 31-913. Hurhes v. Latour Creek Ry 30 Idaho 475, 166 Pac. 210;
MoeMannis § Idaho 418: 75 Pac, 98,

‘C. A. 31-913, Metropolitan Life v, McClelland 57 Idaho 139, 63 Pac,
a.rg; v, 2B431met 35 Idaho 359, 208 Fac. 692; McKinney v, Merritt 35
Pae, .

A. 441002, Kendall v. Lincoln Hardware Co. § Idaho 664, 7 Pac.

31-814. See McMillen v, U, S. Fire Ins. Co. (Idaho) 280 Pac,

'§-304, . .
5306 Muir v. Pocatello; Larson v. Carter 14 Idaho 511, 94 Fac 825.
361, 78 Pac, 1080,
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pated as a citizen both by the state and federal constitution,
and is eligible to any position which her husband can hold
* * %, It would therefore seem that most of the restrictions
and disabilities placed upon a married woman by the com-
mon law have been removed in thig State.” 14

Sinee the wife has been so amply protected under our
statutes and Constitution, and the common law disabilities
have been removed, in like manner the common law rule,
“actio personalis moritur cum persona” should not apply
for her henefit, nor for the benefit of the community
estafe. The reason for so concluding is clearly expressed
in Muir v. City of Pocatello:

“A law which attempts fo extend to married
women all the rights and privileges of persons sui
juris, where she is seeking to enforce her rights
against other persons, and does not give to such per-
sons (against whom the rights are being enforced)
correlative rights against her, but places her under
disabilities of the common law, when being sued,
often leads to incongruities and inability to admin-
ister exaet justice under such system, because no
class of citizens can properly be given rights and
privileges of fully emancipated citizens without being
required to assume corresponding duties and obliga-
tions of such citizenship.”138

Keeping in mind what the Supreme Court said in the
Muir cage, it would seem to follow that since the surviving
spouse has been provided by the legislature an action for
wrongful death, *" which did not exist at common law,
then an injured party should have an action for injuries
against the tort feasor’s estate, if such action can be justi-
fied by accepting the theory that the community is a legal
entit;crl, or justified on other grounds which will be dis-
cugsed.

SURVIVABILITY OF CAUSES OF ACTION
AGAINST ESTATES IN THE STATE OF IDAHO.

Kloepfer v. Forch 138 wag an action for damages by
Kloepfer against the defendants for having sold a chemieal
which destroyed his crops. Five others so damaged by such
sales assigned their causes of action to the plaintiff; from
an order sustaining a demurrer of the defendant (now
Rosina Forch the executrix’s wife) an appeal was perfect-
ed. The court said: '

135, Overland Bank v. Halveston 33 Idaho 489, 196 Pac. 217, page 498,
138. 26 Ideho 532, 212 Pae, 345,
1837. L C. A, 53

11
133, 32 Idaho 415 184 Pac. 477.
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“Two questions are submitted for our considera-
tion which are so closely related that they will be
discussed and disposed of together: (1) Are the
cl_ain?ls assignable? (2) Do the causes of action sur-
vive?

“As a general rule, in the absence of statute
providing otherwise, causes of action ex contractu sur-
vive while causes of action ex delicto do not. How-
ever, there are well recognized exceptions to both
‘branches of the rule. As was said by the Supreme
Court of Virginia in Lee's Amdr. v. Hill, 87 Va. 497,
12 SE 1052; ‘The true test is, not so much the form
of the action, as the nature of the cause of action.
Where the latter is a tort unconnected with contract
and which affects the person only, and not the estate,

~such as assault, libel, slander and the like there the
rule, actio personalis, etc., applies, But where, as in
the present case, the action is founded on a contract,
it is virtually ex contractu, although nominally in tort,
and there it survives.’ Case cited.

“We have no statutory provision abrogating the
common law rule of survival of cause of action re-
ferred to. Applying that rule to this case it may be
said that while the action, in form, is ex delicto, the
cauge is, in faet, ex contractu. The injury for which
the recovery is sought grows out of the contract of
purchase of sodium arsenate***. These facts distin-
guish this case from those where recovery is sought
for injury to the person or for torts resulting in
damage to the estate, generally, and make- these
claims assignable and cause them to survive the death
of a party to the aection.”

In McLeod v. Stelle 139 the plaintiff, ag assignee, sued
the defendants for fraud and misrepresentation involving
the sale of real property. The defendants urged that the
claims could not be agsigned. The court said:

“The assignability of a cause of action is by the
authorities intimately associated with, and in most
cases held to depend upon, the same principle ag the
survival of a cause of action. Thus, if it survives, it
may be assigned; if not, it may not. (C. S. sec. 6652).
Broadly stated and referred to in Kloepfer v. Forch,
supra, actions of a personal nature are not assign-
able. A long line of authorities has established this

138, 43 Idaho 64, 24% Pac. 254, Accord: Dunn v. Boise City 48 Idaho 550.
283 Pac, 608 in which rlaintiff was allowed to bring action on assigned claim for
demages to land. Carver v. Ketchum 53 Idaho 595, 28 Pac. (2nd) 139, holding
that converslan survives the death of the party deprived of hiz property.
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principle, Some cases have held that an injury suf- '

fered by fraud, false representations, or deceit, is of
such personal nature, does not survive, and is not
assignable. This was not involved in the Kloepfer

case, and not therein decided or necessary to the.

decision.

The later, and to me the better considered, cases
have tended toward, and many of them have reached
the conclusion that the injuries of a personal nature
which do not survive are such as injury to person,
malicious prosecution, false imprisonment, libel, slan-
der, and the like; and that an injury which lessens
the estate of the injured party does survive, and thus
is assignable. While the New York cases cited at 23
Cye. 409, are decided under a statute which defines
injury to property, yet this statute was adopted in
1876, and these authorities have been widely cited ‘as
sustaining the principle that an injury suffered
through fraud, false representations, or deceit, result-
ing in the diminution of the -estate of the injured
party, survives and is assignable, I think that the
statute is but a statement of the principle which
should control our decisions, even in its absence, and
that an injury such as alleged herein does diminish
the estate, is an injury to property, survives, and
is assignable. (C. 8. sec. 5364; Cleveland v. Barrows
59 Barb (NY) 364.”

In Helgeson v. Powell, 14 against a tort feasor and
a surety company for wrongful death, the court ruled
that the action against the defendant was ex delicto and
did not survive at common law.

The court has held that an action for alienation of
affections abates on the death of the plaintiff ; 11 a decree
for separate maintenance (embodying a contract entered
into between the parties) continues enforceable up to the
time of the death of the defendant husband, and acerued
amounts, prior to his death, are collectible from the estate,
but not thereafter; 142 an action to remove a public officer
for failure to perform his official duty abates upon death
of the officer; *** an award of compensation (an approved
agreement by the Board) is in the nature of a judgment
for liquidated damages, and survived to the widow admin-
istratrix after the death of the claimant husband ;¢* and

140. 54 Idaho 667, 34 Pac, (2nd) 857,

141, Green v. Kandle 20 Idaho 180, 118 Pac, 90,

142, Simonton v. Simenton 40 ¥daho 751, 2368 Pac, 963.

143, Dygert v. Harrison 34 Idaho 377, 201 Pac, 715, See I. C. A, 5-310.

144. Haugse v. Sommers Bros. 43 Idaho 450, 254 Pae. 212. Thacker v. Jerome
Creamery @1 Idaho 728, 108 Pac. (2nd) 863; State Insurance Fund v, Hunt 52
Idaho 639, 1T Pap, (2nd) 354.
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an action for rescission of a contract on the ground of
fraud survived the death of one of the defendants and
the substitution of an administrator was permissible; 145
tmgt anlllglment of divorce actions abate on the death of a
parcy,

= It is submitted that the survivability or non-surviv-
ability of the causes of action in the above mentioned
cases cannot be relied upon as authorities dealing with the
matter of personal injuries surviving for the following
reasons: (1) The Kloepfer case was an action sounding
in tort but really ex contractu, (2) In none of the above
 mentioned cases was the question of Mability of the com-
. munity discussed, (8) The Kloepfer and MacLeod cases
 were actions for damages to property or pertaining to
. property, and ddaho has a law permitting the assignment
" of causes of action arising out of the violation of a right
" of property, %7 and a law providing a cause of action for
injury to property against a decreased tort feasor; 148
(4) Since the action in the Kloepfer case was ex contractu,
~the dietum in the case was unnecessary for its decision,
(5) The tort feasor did not die in the Helgeson case and
_ survivability was not in issue; therefore the dictum is not
controlling and (6) Justice Morgan in the Kloepfer case
- stated that actions of assault, libel, slander, ete., do not
survive and that statement appears to be in direct ¢on-
flict with Article 3, Section 18 of our State Constitution
(Declaration of Rights) providing:

“Courts of justice shall-be open to every person,
and a speedy remedy afforded for every injury of
person, property or character, and right and justice
shall be administered without sale, denial, delay, or
prejudice.” )

: With respect to abatement of the action against the
* deceased defendant public officer to remove him from
" office, no necessity exists for continuing the action after
‘his death; there could be no further liability against
the deceased’s husband for separate maintenance because
~ that would depend upon the continuation of his estate,
which immediately becomes subject to probate upon the
denth; it has always been the law that a party to a
ontract who dies may have the rights under such con-
racts enforced by his personal representative; and on the

thority of the MacLeod case, supra, a deceased defend-
ant’s estate which has been augmented by his tort while
alive iz liable for conversion or for fraud in the execution

145, Fehr v. Haworth 33 Idaho 96, 190 Pac. 248; Kilborn v. Smith 38 Idaho
648, 224 Pac, 432. .

148. Welsgerber v, Prescher 37 Idaho 653, 21T Pac, 615,
1T I C. A, 54-402.
148, I, C. A. 15-805,
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of a contract. ¥ However, with reference to the case of

alienation of affections the tort against the plaintiff, if
he or she be married, is community property®® or, if living
separate and apart from the spouse, may be separate prop-
erty; %! but there is no reason for such action to survive
in favor of the estate because it would be, in effect per-
mitting the survivor of the community (who may be an
heir) to profit by his or her own wrong; if there be no
survivor, since the heirs have not been wronged, there
should be no recovery.

Again referring to the MacLeod case, if we are to
accept as law announced therein, that an injury which
lessens the estate of the injured party does survive, then
certainly personal injuries incapacitating a party from
work for a period of time, necessitating hospitalization
and medical treatment; and perhaps resulting in perma-
nent incapacity, certainly lessens the estate of the injured
party whether he dies or not.

In the MacLeod case, supra, the court, in referring
to the statute under which the New York case was decided,
held that even in the absence of such statute, it should
be decided that such statute is but a statement of the
principle controlling the case and that the eause of action
was agsignable. Here then is a direct indication by the
court that a statute is unnecessary to make the common
law rule inapplicable as far as property damage actions
are concerned. Doesn’t it appear reasonable that the same
logic should apply with reference to actions for personal
injuries?

In dealing with the question of survivability of actions
against the community, it is appropriate to briefly refer to
some of the other states which have had occasion to rule
upon the question. However, this' warning is as impor-
tant today as when it was first announced, 152

“A number of years ago there was a tendency
on the part of counsel before the Supreme Court to
quote in their briefs and in argument passages from
decisions in other jurisdictions with no indieation
that any recognition was given to the possible dis-
similarity of foreign law; and a corresponding tend-
ency was occagionally shown on the part of the court
to adopt such language without reference to its appli-

149. 48 Idaho 64, 248 Pac, 254; on conversion see case of Carver v. Ketchum,
53 Idaho 585, 28 Pac, (2Znd) 138. )

150, Muir v. City of Pocatello 36 Idaho 532, 212 Pac, $45; Labonte v. David~
son 31 Idaha 644, 175 Pac. 538,

151. L C. A, 31-910,

152, Law of Community Property by F. W, Jacobs, Idaho Law Journal Vol.
1, No. 1, page 5.
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cability, This tendency must be regarded as unfor-
tunate; that it tended to throw the law into con-
fusion ***, In recent years the court has been much
more astute to recogmize the unsoundness of this
practice.” :

The law in California is to the effect that the action

~does-not ‘survive against the deceased tort feasor, but an
“action for property damage does survive. 153 A perusal of

tl}g-cases.doee, not disclose that the question of surviva-
bility against the community was discussed as far as the
writer has been able to find. :

In Kangley v. Rogers, ! the husband, a notary
public, fraudulently notarized an instrument for which he
received the regular fee. Plaintiff sued for damages sus-
tained by reason of the false acknowledgment; but the
husband died in the meantime. Recovery was allowed
against the community estate, probably on the theory that

- the community had been augmented by the husband’s act.

The ‘case of Bortle v. Osborne, 1% ig cited in texts as
-authority for the proposition that an action for personal
injuries abates with the death of the tort feasor husband
or wife. Therein the plaintiff wife sued for the death of
her husband caused by an automobile accident. The tort
feasor Frye had invited friends to go swimming at his
summer home and permitted one friend to invite Mr. and

~'Mrs. Bortle to go along, without the knowledge of Mrs.

Frye; enroute the car overturned, killing Bortle and Frye.
Osborne was sued as the personal representative of Frye,
It was urged by the plaintiff that since the Washington

- ‘Court in the past had called the community a partnership,
~ the liability for the death should survive. No statutory

provision existed in the State of Washington for the
survival of personal injury actions against deceased per-
sons or their estates. The court very neatly met plain-
tiff’s contention that the community was a partnership
or a new legal entity by saying that these terms had been
used in the past only for purposes of convenience ; that
the tort did not survive because the community ended
upon the death of Frye; that there could be no survival
since partners were liable for such torts after the death
of an agent only because of their joint and several
liability, and thusly, the wife was not jointly and severally
liable with the husband. The court further stated thst at
early common law such damages, if awarded, were puni-

153. Phillps v. Gonzales (Cal) 112 Pac. (2nd) 272; Rideau v. Torgrimson,
(Cal) 102 Pac, (2nd) 1104; Clark v. Goodwin, 170 Cal. 527, 150 Pac. 357 Severn
v. California Highway ete. 100 Cal. Ap, 384,200 Pac. 215; De La 'Torre v. Johnson
200 Cal. 754,254 Pac. 1105.

154, 85 Wash. 250, 147 Pac, 898,

185. 168 Wash, 585, 285 Pac. 425; 687 ALR 1132,
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tive, and the personal representative of the deceased should
not be penalized.

It is difficult to reconcile the Bortle and Kangley cases;

however this may be said of the Kangle case—at the

time of the tortuous act, the husband was acting for

and on behalf of the community in notarizing the instru-
ment; that requirement must be present in Washington
before any liability can attach against the community. 1%
Whether or not there was an unjust enrichment of the
community in the Kangley case, upon which the court
justified its decision, I withhold comment.

But in the Bortle case the facts do not indicate that
the husband was on or about the business of the com-
munity at the time of the accident; hence there was no
reason to hold the community estate liable. As a matter
of fact, and outside the record, it is just as feasible to
assume that the tort feasor, prior to death, might have
been out on some *“extra curriculum aectivities”, and in
such case it would be unconscionable to hold liable the
community estate, upon which the surviving wife must
thereafter rely for her support and maintenance.

The court’s ruling that the damages for such injuries
were punitive is not the law in Idaho for damages in tort
actions are compensatory %7 and not punitive, unless the
statute so provides or unless the action of the wrongdoer
is wanton, malicious, outrageous or oppressive, 208

The statement of the Washington court that the

wife should not be held liable, because she was not jointly
and severally liable with the husband, is answered in that
the plaintiff was endeavoring to hold the community
estzil.lte liable and not the wife perscnally, jointly or sev-
erally.

As for the statement that the community ends with
the death of one of the spouses, that is not strietly aeccu-
rate for the reason that the community estate is kept open
fdml'J tadr?ﬁisnistration, and the estate is subject to community

ebts.

With reference to there being no survival act, the
Washington court apparently overlooked the following
statute or believed it did not apply. % - :

156, Sun Life Assurance Co. v. Cutler (Wash.) 20 Pae, (2nd) 1110.

157. Maloney v, Winston Bros, 18 Idaho 740, 111 Pac. 1080; Denbeigh
Cregon Washington R. Co. 23 Idaho 883, 132 Pac: 112; See I, C, A.El;-a?f. ¥

158. Uniried v. Libert, 20 Idaho 708, 118 Pac. 885.
159, Ballinger’s Code, Seec, 1435. .
160, Rem. Rev, Statutes Sec. 867.
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“All other causes of action (than those enum-
erated in Sec. 183) by one person against another,
whether arising out of contract or otherwise, survive
to the personal representative of the former and
against the personal representatives of the latter.
Where the cause of action survives, as herein provided,
the executors or administrators may maintain an
action at law thereon against whom the cause of
action has accrued, or after his death against his
personal representative.” :

Sec. 183 aforementioned is the wrongful death
statute, '

In speaking of the survival act in Washington, the
court in State v. Blake's! stated that the legislature could
not have meant that all causes of action die, hence the
statute was merely declaratory of the common law, and
by the enactment of Rem. Rev. Statute 967, the legisla-

" ture was not attempting to announce what causes of

action survive. That statement leaves me without ecom-
ment, -and may be the reason why the court did not talk
about the survival statute in Bortle v. Osborne. That case
certainly cannot be regarded as an authority in Idaho.
In the court’s attempt to distinguish Bortle v. Osborne
from Kangley v. Rogers, supra, I submit that there is little,
if any, difference in the two cases in principle.

The latest expression of the Washington eourt on
survival of personal injury actions against the commun-
ity is Compton v. Evans, 182 was an action by an employee
against the community grounded on the theory of breach
of contract; the employee plaintiff was injured in an
automobile accident; the employer was driving and the
employee riding in the automobile. The court ruled that
though the action was founded in contract, it sounded
in tort, which tort died with the death of the employer,
“not simply that the action cannot be prosecuted against
the heirs and legal representatives of the deceased, but
that the action dies.” The decision is well written and
logical. Having definitely committed itself on this sub-
ject, it was now too late for the court to rule otherwise,
but the court did not miss the opportunity to say that the
change, if any, from that harsh rule, must come from
the legislature.

No necessity appears for the contention that the
Supreme Court of Idaho is judicially legislating upon the
subject in holding that the maxim “actio personalis mori-
tur cum persona” is not the law in Idaho, if ecareful

161, 107 Wash. 294, 181 FPae, 685,
162. 93 Pac. (2Znd) 341,
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examination i3 made of the decisi -
stitution of this state. istona, statutes, and con

In Northern Pacific Rail .
the Idaho court said: allway Company v. Hirzel'*s

“It is contended by counsel for the appellant that
by the provisions of Sec. 18 of our Revisedeodes, this
State adopted the common law doctrines of England
to the effect that the owmership in fresh water

streams, or th .
of the strera.lfx. “ bfds thereof, extends to the thread

“By the adoption of that section this state di
not adopt the common law rule of England when sgéﬂ
common law was inapplicable to the conditions of the
state. The territory and state of Idaho following the
lqat_i[ of other states having similar statutory pro-
visions, only adopted such provisions of the common
law as were apphca_ble to the conditions of the state.
The English Doctrine of riparian rights has been
repeatedly held not applicable to this country, especial-
ly to navigable non-tidal rivers and lakes, since such
rivers and lakes did not exist in England. * * **

As early as 1886 the Supreme Court of I

been abolishing common law rules, without ﬂcllg. ha(.)idhii
statute, because such rules were inapplicable to the condi-
tions in this state. In McCarthy v. Boise City Canal Co.,10¢
the court held that the owner of the land who permits Wai:er
to escape therefrom was only liable on the theory of neglig-
ence and was not an insurer as the rule existed at common
law. iIn Burger v, Clark 5 the court said:

. “In territorial days this court, rendered a deci-
sion which supports the above instruction (to the ef-
fect that reasonable inspection of land by vendee was
his duty before recovery allowed for fraud and de-

ceit in its gale). At that time perhaps the weight of

authority was to that effect. In later years this court
and many others have been breaking away from that
harsh rule (of the common law)”.

.. In Merchants Protective Association v. Jacdbsen 168
it is said: ’

. “* * * the common law of England upon the sub-
ject of champe::ty is immaterial and not involved in
this case, even if the statute is not ag comprehensive
as the common law.”

igi ﬁﬂlgd?‘ho 24&353, 161 Pae, 854,
X aho , 10 Pae 623, see also Munn wv. Twin Falls Canal
Ydaho 188, 252 Pac. 865. Burt v. Irrig. Co, ’ Pac. Tomo O ©
V5. 57 Taano 335, 15 Bec, 9L g, . 30 Idaho 752, 168 Pac. 1078.
166. 33 Idaho 387, 185 Pac. 89,
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In the case dealing with the rights of the wife and
the husband’s control of the wife’s separate property
(when such a statute was in force) the Idaho court held
that such subjects must be interpreted in the light of the
statutes and the constitution of this state and not the
common law. 2% In discussing the relationship to the com-
munity of a personal injury action it is interesting to note
LaBonte v. Davidson:1#8

«* * * thare wags no community property known
to the Common Law hence its rules could have no.
application to the matter before the cou_rt.”

It must be remembered that under the common law
the husband was a necessary party in any action affecting
his wife’s separate property, conversely, under our law,
in McShane v. Quillin® we find, “Under our present
statutes he is not a necessary party, but he is a proper

- party.” i

In breaking away from harsh common law rules, with
or without the assistance of a law, the State of Idaho is not
alone. See Wilfong v. Omaha and (Council Bluffs Street
Railway'™® and Waller v. The First Savings and Trust
Company.1™?

Even in Idaho’s compensation act, which provides re-
covery for perhaps a great majority of personal injury
cages in this state, the attitude of the legislature is indi-
cated ;1" “the common law system governing the remedy
of workmen against employers for injuries received in
industrial and public works is inconsistent with modern
industrial conditions.”

Since community property was unknown to the com-
mon law, it logically follows that the maxim “actio per-
sonalis moritur cum persona” can have no_ application
thereto. Our community property laws, purely statutory

in origin, itself abrogated common law principles in ap-

plications to community property. .

If the abolition of the rule “actio personalis moritur
cum persona” may be said to be judicial legislation, then

187. Sencerbox v. First Nat’l, Bank 14 Idaho 05, 983 Pac. 368, See also Paul
v. Johns 17 Idaho 224, 105 Pac. Tl.

168, 31 Idahc 644, 175 Pac. 588, .
169, 47 Idaho 542, 277 Pac, 544, See also Muir v. City of Poeatello, 36 Idaho

532, 212 Pac. 345. Ness v. Coifer, 42 Tdaho 78, 244 Pac, 125. It is interesting to
note here that the husband is a necessary party plaintiff in an action involving
personal Injury to one of the spouses, but the wife 1s not. Under ICA 52-228

© the wife is a “limited partner” ls not a necessary party to the action.

170, Nebraska, 262 NW 537,
171. Florlda, 138 So. T8).
172, I C. A. 43-802.
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atten_tlpn need only be called to the following constitutional
provisions and sections of the statute of the State of
Idaho denouncing that rule, Article 1, Sec. 18 of our
constitution provides:

“Courts of justice shall be open to every person,
and a speedy remedy afforded for every injury of
person, property or character, and right of justice
shall be administered without sale, denial, delay or
prejudice.”

I. C. A. 70-102 provides:

“The compiled laws establish the law of this
state respecting the subjects to which they relate, and
their provisions and all proceedings under them are to
be liberally construed, with a view to effect their

objects and to promote justice,”
I. C. A. 5-819 provides:

“An action or proceeding does not abate by the
death_ or disability of a party, or by the transfer of
any interest therein, if the cause of action or pro-
ceeding survive or continue * * *,

I. C. A. 14-118 provides:

“Upon the death of either husband or wife, one-
half of all of the community property shall go to the
survivor, subject to the community debts, and the
othc;l: half shall be subject to the testamentary dis-
position of the deceased husband or wife, * ¥ * gyh-
Ject also to the community debtg * * *»

I. C. A. 70-116 provides:

“The common law of England, so far as it is
not repugnant to, or inconsistent with, the eonstitu-
tion or laws of the United States, in all cases not
proyl.ded‘ for in these compiled laws, iz the rule of
decision in all courts of this state.”

A careful reading of those sections clearly shows that
the action ex delicto against the community estate after
its dls_solqthn survives against the estate. By 14-113 if
there is liability for the tort committed the statute pro-
vides that the_com_munity property shall be liable for its
payment. The implication of I. C. A, 5-319 is to the effect
that all actions ex delicto do not die with the death of
a party; otherwise there would be no need for the state-
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ment, “if the cause of action or proceeding survive or
continue * * *”, That phrase is placed therein to indicate
that some actions survive. Such construction ‘is indeed in
order, for I. C. A. 70-102 specifically provides for a lib-
eral construction of the statute, with a view to effect their
objects and to promote justice. “The law is the perfection
of reason, that it always intends to conform thereto, and

" that what is not reason is not law,1™

I. C. A, 70-116, when read in light of our constitution-
al provision, Article 1, Sec. 18 leads to the inescapable con-
clusion that the common law rule is not the law in Idaho
because such is. inconsistent with our statute and consti-
tution. Provision being made that the court shall be open
to every person for every injury to person or character
(and that applies to all actions whether the tort feasor be
living or dead) then it follows, that a liberal construe-
tion of our statute and constitution requires that the tort
survive against the community estate or the estate of the
deceased person.

The' theory enunciated is not without authority.

In re Grainger's Estate!™ was an action for personal
injuries growing out of an automobile accident which
caused the death of the tort feasor. Nebraska had three
statutes, one providing for survival of named actions (not
personal injuries) in addition to those surviving at com-
mon law: one that no actions pending abated by death
(except certain named actions) : and one adopting appli-
cable common law not inconsistent with the constitution
and statutes.

In sustaining the plaintiff’s contention that the cause
of aection survived, the court said:

“There now appears to be a noticeable deviation
from the Common Law rule as applied to a tort com-
mitted by one who subsequently came to his death.
It has been held that a cause of action does not abate
with the death of the person injured, and that such
injured person’s estate or surviving relatives may
recover from the wrongdoer for damages sustained by
his death. (cases cited * * * ‘The determinative ques-
tion, therefore, is whether a wrong has been inflicted
for which plaintiff is entitled to recover lawful dam-
aged, and not whether there is a precedent for the
suit.” .

173, 1 Cooley's Blackstone (3rd Ed.) para. 70,
‘174, Nebraska 237" NW 153,
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“The common law of a country, will, therefore,

never be entirely stationary, but will be modified, and
extended by analogy, construction, and custom, so as
to embrace new relations, springing up from time
to time, from an amelioration or change of society.
* * * Though principles once established can only be
changed by legislative enactment; yet such is its
malleability (if we may use the expression) that new
principles may be developed, and old ones extended
by analogy, so as to embrace newly created relations
and changes produced by time and circumstances.”

But there has not been a decision pointed out
bearing directly on the facts herein, nor do we know
of any in this state. The claimant argunes that it is
not an equal protection of the laws to deny her the
right of recovery against the decedent’s estate when,
under our decisions, as noted above, the right to re-
cover from a living tort feasor has been granted to a
dead person’s estate.

We do not think that the claimant should be
precluded from presenting the facts pertaining to the
accident and her injuries. Nor does any valid reason
appear that should tend to prevent her from being
heard upon the presentation of her cause of action.

In Wilfong v. Omaha and Council Bluffs St. Ry.,17s

the plaintiff father sued for the death of his minor son

under the wrongful death act and for the physical pain
and suffering sustained by the minor son from the time
of his injury unti! death. The defendant challenged the
right of the plaintiff to recover under the cause of action
relating to the pain and suffering of the minor son prior
to his death. The court pointed out that the reason for
the rule at common law was “one of some antiquity, but
its origin obscure and post classical”, and that the dam-
ages recoverable for torts at that time were in the nature
of penalties against the tort feasor, however,

“When once the notion of vengeance has been
put aside and that of compensation substituted, the
rule actio personali moritur cum persona seems to be
without plausible ground.”

The court then quoted its constitutional provision,
similar to Idaho’s Article 3, Sec. 18, supra:

Constitutional provisions are self executing when

175. Nebraska, 282 NW 837,
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there is a manifest intention that they have immediate
effect, 170 ‘ ‘

“* * * and no ancillary legislation is necessary
to the enjoyment of a right given, or the enforcement
of a duty imposed. That the right granted by a consti
tutional provision may be better or. further protected
by supplementary legislation does not of itself prevent
the provision from being self-executing; nor does the
self-executing character of the constitutional provi-
sion necessarily preclude legislation for the better
protection of the right secured. A constitutional pro-
vision which is merely declaratory of the common law
is self-executing. A constitutional provision designed
to remove an existing mischief should not be construed

~ as dependent for its efficacy and operation on legisla-
tive will.17? :

The court continues:

“In view of the obvious evil sought to be prevent-
ed or remedied by the constitutional provision quoted,
so far as ‘personal injuries’ are concerned, the pur-
port of its languasge is to wholly invalidate and de-
stroy the legal effect and force of the common law
maxim, viz. actio personalis moritur cum persona.

* * * Tt follows, in view of the principles em-
bodied in our Declaration of Rights, that the courts of
this state must be open at all times to afford a ‘rem-
edy in due course of law’ for ‘any injury done him
(a party) in his * * * person * * * without denial or
delay’, and without reference to the subsequent death
of the wronged party or the wrongdoer.”

In Wallter v. The First Savings and Trust Company
178 in which it was urged that the tort died with the tort
feasor, the court said:

“All courts in this state shall be open, so that
every person for any injury done him in his lands,

176, Day v. Day, 12 Idaho 556, 88 Pac. 531 at page 863 the court said: "It is con-
tended that sald section of the constifution is self-acting, self-executing and
requires no leglslative provision for its enforcement. and casnnot be ahrldged or
modified by any leglslative or judiclal act. There is no question but what said
provision 1s self-operating, and it is regarded as settled in this country that all
negative or prohibitive clauses in a constitution are self-executing, The legislature,
nelther by neglect to act nor by legislation, can nullify a mandatory brovision
of the constitution.*** This provision of the constitution cannot be brushed aside
by saying that it i5 a mere maxim of the law and means nothing. For the
principle thereln expressed is one of the foundation-stones of our judielal system
and Jjurlsprudence, and could neot bhe removed without shattering the entire
systemn.”

177, 12 C. J. 728.

178, Florida, 138 So. T80.
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goods, person or reputation, shall have remedy, by
due course of law * * *

(The statute) which declared the Common Law
of England to be in force, in the absence of any
statute to the contrary, expressly excepts from such
common law adoption of any rule of the Old England
common law which is inconsistent with the consti-
tution and laws of Florida.

“So if the rule of the Old English Common Law
was to the effect that a cause of action in tort died
with the tort feasor, but such rule is found to be
contrary to the intendments, effect, purpose, and ob-
ject of Sec. 4 of our Declaration of Rights then such
rule of the Old England Common Law did not become
a part of the common law of Florida.

* ¥ ¥ 8o the gquestion here is whether or not we
shall decide that under the common law of Florida
the cause of action which accrued against Hodasz in
his life time can be enforced after his death by a

- damage suit against his estate represented by his

ac_lministrator, notwithstanding the holdings of pre-
vious cases referred to, or whether we shall modify or
overrule such cases in whole or in part.” '

TFo affirm suech a judgment as hasg been rendered
in this case is to ignore the plain provision of our
constitutional Declaration of Rights that the courts
shall always be open so that a person injured in his
person or property shall have a remedy against his
wrongdoer. Does this ‘remedy’ not mean redress or
recompense, and, if so do we not then have a situation
under the laws of Florida which as Pollack, in his
work on Torts points out, did not exist at the England
common law?

The American theory of Constitutional protec-
tion to life, liberty and property and the theory of
Florida law as expressed in our State Constitution is
clearly to the effect that actions for the recovery of
damages for torts are no longer regarded as mere
punitive retaliations against the tort feasor, but as
means of recompense to the citizen wronged.

The reason for the English rule to the contrary
was that a tort action died with the tort feasor be-
cause a tort action was regarded as punitive in char-
acter, all of which has been changed in Florida by
the intendment of our Declaration of Rights which
recognizes not only the punitive nature of the tortious
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wrong done, but also recognizes and preserves in or-
ganic.language a legal ‘remedy’ for that wrong, and
provides that the courts shall always be open to-af-
ford it. * * *.

“x * * Q5 it appearing that the rule of the Eng-
lish common law is not in harmony with our policies.
institutions, customs, or theory of Constitutional
rights we should have no hesitancy in rejecting it in
this case on the ground, if no other, ag stated in the
language of Judge Raney, that a different policy
.would be ruinous. When the reason for the rule has
passed, the rule itself should no longer stand, and a
new rule in harmony with changed conditions should
be recognized * * *,

“* * * The point is not that any new right is
created by the Declaration of Rights, but that the
old English common law rule which terminated by
death of the tort feasor the ackmowledged pre-exist-
ing right of action which had accrued against him,
did not become a part of the common law of Florida
because the intendments not only of our Declaration
of Rights;, but of the whole system of Florida law,
which- recognizes the right of action for torts as
remedial, not punitive.

“* = * Byt if necessary to do so, we should un-
hesitatingly modify or expressly overrule the holdings
of our previous cases in so far as they may conflict
with the rule here anncunced.

We acknowledge that the doetrine of stare decisis
i absolutely sound. It is ordinarily a wise rule of
action which should be faithfully adhered to by the
court in most cases to preserve the integrity of ju-
dicial administration of legal principles. But the doe-
trine of stare decisis is not a universal inexorable
cormmand. The instance in which the Supreme Court
of the United States itself has departed from it to
accomplish true justice and uphold fundamental
rights, are many {citations)”

The Florida court denounced the maxim, “actio per-
gonalis moritur cum persona” in spite of having prev-
iously held that such maxim was applicable, and in spite
of a section of the Florida statute from which it eould
reasonably be inferred that the cause of action did not sur-
vive.

On the authority of the above cases and Idaho’s con-
stitution and statutes, it is submitted that an action for



82 IDAHO STATE BAR PROCEEDINGS

personal injuries survives against the community estate,
or the estate of the deceased tort feasor,

) Mr. Pollock,'? text writer on torts, says that the rule
is “one of the least rational parts” of the old English com-
mon law, and when once the ancient common law notion
of- vengeance for the wrong done has been discarded and
the idea of compensation substituted, the rule then remains
without plausible grounds and should be rejected. “It is
better that the residuary legatee should be to some extent
ctflt sh&)rt th,an that the person wronged should be deprived
of redress.’

CONCLUSIONS

It has been my endeavor to restrict the question of
survivability, to causes of action for personal injuries
against the personal representatives or estates of deceased
tort feasors, community or otherwise.

The theories submitted present much food for thought,
and perhaps our courts may choose the enlightened path
of our constitution and statute in upholding the theory of
compensatory damages in such actions. Clearly the com-
mon law rule ought not to be applied for it has no place
in this presentation under our system of law. The refusal
of courts to apply the common law rule, whether by con-
stitution, or statute, or by consciously ignoring it, already
has, I am sure, reacted in favor of society as a whole.

FRIDAY, JULY 10, 1942

(Morning Session)

PRES. THOMAS: The meeting will come to order.
The Invocation will be by Father Ahern of the Catholic
Church in Hailey,

Invocation by Father Ahern.

. PRES. THOMAS: We will have now Milton Zener’s
subject: “Insurance—are Military Casualties Accidents?”

MILTON ZENER: Mr, President and gentlemen,
“Are Military Casualties Accidents.” In order to present
this question in its practical application to possible claims
on health, accidents, and life insurance policies that may
arise by virtue of participation in the present war, it is

176. Pollock on Torts 11th Ed. pages 6l and 62. The above statement was
quoted with approvel in Compton v. Evans, Wash, 93 Pac. {2nd) 341. The common
law rule is also severely criticlzed in Harris v. Nashville Trust Co. 128 Tenn,
573, 162 SW 584, 48 LRA (NS) 887, See also Hooper v. (Gorham, 45 Me, 209,
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necessary to go somewhat beyond the strict wording of the
subject assigned and give some consideration to the va-
lidity, construction, and effect of provisions in life or acci-
dent policies in relation to military service.

The legal consideration that arises in establishing
liability and non-liability under life or health and accident
policies containing military restrictions is largely depend-
ent upon the particular wording of the policy itself, and
it would be manifestly impossible to lay down any broad
rule which would cover all policies. The Courts have been
called upon to construe the wording of many of the ordi-
nary military and naval service exclusions and although
there is not an absolute uniformity in interpretation as
aptﬂi%d to particular wordings, the law is reasonably well
settled. '

It is safe to say, as a general proposition, that the
validity of a provision in a life or accident policy entirely
releasing the insurer or in some way restricting its lia-
bility under the policy because of the connection of the
assured with military or naval forces, or because of his
entrance into military service, is almost universally rec-
ognized.

It has been ably argued that such provisions limiting
liability are invalid as contrary to public policy in that
they would tend to prevent men of military age from
gerving in the armed forces. This position has uniformly
been rejected. It has also been argued that a distinction
shonld be drawn between persons who volunteer and
those who are conscripted on the ground that the latter
is required to lose his protection through no act of his own,
but this distinetion has not been allowed.

One pertinent inquiry that should always be made in
advising a client in respect to liability under a policy with
a military restriction is to determine when the service
actually commenced., Qrdinarily the courts hold that mili-
tary service commences immediately upon a person taking
oath in the armed services and as soon as he has subjected
himgself to the orders of military authority. However, this
rule has been held not to apply when the policy uses the
term “active service.” This hag been construed to mean
that period when a man actually entered upon the perform-
ance of duty in a military sense, that is, in a garrison
or at sea in time of peace or before an enemy in time
of war, and the Missouri Supreme Court has held that
such term would not prevent a person in a military train-
ing camp from collecting under a policy where “active
service” in the military forces is the test.
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In respect to the character and nature of the rigks
contemplated to be exempted by the provisions of a policy,
the courts have been very liberal in construing under the
ordinary exemption clause just what type of acecident
would be construed to be peculiar or directly connected
with a military service; thus that no exclusion of risk was
intended, even though the insured was actually in tl_le
military services, if the cause of death was one that civil-
ians and persons in armed forces were equally likely to
meet with, such ag death by reason of pneumonia or influ-
enza while the insured was in the armed services. The
Wisconsin Supreme Court has likewise held that death
from the skidding of a motoreyele while an insured was
riding from one sawmill to another as a part of hig mili-
tary duty in supervising construction, was not such an
accident as was peculiar to military service and permitted
a recovery. The Georgia Supreme Court held that a man
killed when struck by a girder on an overhead bridge asg
he was riding on a troop train could recover under a
policy containing a military restriction, the basis being
that the cause of death, and not the mere status of the
insured, would relieve the company from liability, and as
the accident was one which might as posgibly befall a
civilian as a soldier, the company would be liable. A New
York Court, following the Civil War, held that the in-
sured while in military service was entitled to collect on a
policy containing an exemption for military services where
he was shot by armed bandits while superintending the
building of a bridge used by the Union army some thirty
(80) miles behind its lines. In that case there was no
evidenice connecting these armed bandits with the Con-
federate army nor to show that they were other than
highway robbers. The Georgia Supreme Court found there
was no liability where the assured was killed in a colli-
sion between two transport ships between Scotland and
Ireland during the last World War. It was probably found
to be a hazard that would not be common to both soldiers
and civilians, and in addition there was a provision in the
policy that, by the payment of additional premium, mili-
tary service risks could be insured. An English Court held
that a member of the military service, killed while on
guard at a bridge, was not entitled to collect under an
exemption “where death arose directly or indirectly from
or traceable to war,” gince death occurred at a place where
civilians would not be entitled to be and was not a risk
common to both cilivians and military personnel.

In a policy where the exemption was “while in the
army or navy of the Government in time of war” a death
resulting from pneumonia in a military camp was held
not to be within the protection of the policy, because simply
the status of the person insured as being in the army or
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navy was made the test of liability. The Wisconsin Court
held that under an exemption “that if the insured should
become a soldier in the regular army in time of war,”
liability would be limited to 40% of the face of the policy,

* death occuring from pneumonia. The Supreme Court of

Arkansas, construing a clause “death while engaged in
military or naval service in time of war Or as a consequence
of such services” held the company liable for death due
to pneumonia when the insured was in the army, on the
reasoning that the disease was prevalent throughout the
United States and that soldiers and civiliang alike con-
tracted it and died from it and the death of the insured
was in no sense caused by military service or by conse-
quence of being engaged in military service. The Supreme
Court of Missouri, under a similar exclusion clause,
placed the burden of proving that death resulted from a
cause peculiar to the military or naval service on the
company, and held that in the absence of proof on this
point an insured accidently wounded by gunshot from a
gun in the hands of another soldier was not shown to
have been a risk peculiar to the military service, The Mis-
souri and Indiana Courts arrived at a similar result in
cases of death from influenza. The North Dakota Court has
likewise held that it must be shown that by reason of the
military service an extra hazard was incurred and that
death came about by this extra hazard before liability
could be avoided.

A number of courts have construed the wording of
an exclusion clause “while engaged in military or naval
service” to prevent recovery if the person insured was in
the military or naval services. These courts go upon the
theory that the exclusion means the status of the insured
and has no relation fo the cause of the death and any
death occurring while in the armed Services comes within
iﬁ{h% e;cclusion. (Kansas, Iowa, Washington, and North Da-
ota.

The courts have not been very reluctant to hold waiver
by, or estoppel against, the insurance company under
military exclusion clauses. The Minnesota Supreme Court
held a waiver when notice of death in military forces was
forwarded to the company and it furnished legal blanks
for Proof of Death. A Missouri Supreme Court held waiver
was made by a company that accepted and retained the
premium after being specifically notified that the insured
had entered military service and that the premium pay-
ment was made only in the event that coverage under the
policy be provided.

It would seem to be safe to make the following general-
izations, subject, of course, to the particular wording of



86 IpaHO STATE BAR PROCEEDINGS

the exclusion clauses and also subject to the holdings of
Courts expressing a minority view; First, the exclusions
generally will be upheld in accordance with their terms;
Second, under the ordinary exclusion clauses de‘a.th must
result from some cause directly related to military or
naval service and not from a cause common to both civil-
jans and naval military personnel. :

Is death or injury in battle due to accident or accl-
dental means as provided in both life and a(;cldent po_hmes
and particularly in respect to double indemnity prov_lsmns?
Assuming there is no restriction on liability if the insured
is engaged in military or naval service, the courts g’ener?.lly
have inclined to the view that death in battle is death “by
accident” or “by accidental means” within the contractual
stipulations of the ordinary policy. The Federal Court has
held that death of an insured Doctor, member of the Med-
ical Corps of the Colorado National Guard, killed by gun-
shot wounds while observing through field glasses to de-
termine whether a group of men were soldiers or strikers,
came about “by accidental means.”” A Federal Court has
held that a soldier killed by a piece of shrapnel in battle
was killed “by accidental means” and the Supreme Court
of Oklahoma reached a similar conclusion. in the death
of a soldier by a bullet wound. The Supreme Court of
Arkansas, however, reached an exactly opposite conclusion
where a soldier in battle was wounded by_the explogion
of an enemy shell, holding it was not accidental means
under an accident policy. The reasoning of the courts is
expressed in the following from the cases:

In State L. Ins. Co. v. Allison (CCA b5th) 269 ¥ 93, -

14 ALR 412, supra, it was said: “While it was to be
expected that some of the soldiers engaged in the military
operation in which the insured was engaged when_he was
killed would be injured or killed, it is not to be demed that
it was by chance (the insured’s) person was In the path
of the piece of shrapnel which caused his death. He would
not have been injured or killed by that missile but for
the accidental or Tortuitous eircumstance that his person
happened to be in its path. It was chance vthch determined
that he was the soldier who was the vietim of that stray
missile. * * * Of the millions of Americans who gserved
as soldiers in the war with Germany, comparatively few
were wounded or killed in battle. Battle casualty lists, in
great measure at least, disclosed results of the chances
of war. Whether the injury or death of a particular soldier
is a consequence of his participation in a battle ordinarily
depends on his happening to be, or not to be, in the path
of z missile of war. It cannot well be said that the wound-
ing or Kkilling of any particular soldier belonging to a
force going into battle is so far a natural and to be expect-
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ed consequence of his so being exposed to danger as to
prevent a casualty happening to him propetly being regard-
ed as within the category of accidents.”

In Martin v. People’s Mut. L. Ins. Co. 145 Ark, 43,

| 293 SW 889, 11 ALR 1111, it was said: “We do not think

that the injury sustained by the insured in the case at

~ bar was an accidental one. He was drafted in the United

States Army, and was injured in battle by an explosion of
a ghell fired from the gun of the enemy. The injury was
the direet and immediate result of the explosion of the
shell. If the words * * used in the policy are to be under-
stood in their plain and ordinary meaning, they include
injury from any unexpected event which happens as by
chance, or which ocecurs without the agency of the in-
-sured. In the c¢ase at bar the injury took place according
to the usual course of things. It is true the insured became
a soldier in the United States Army by reason of the
dr_aft law after the United States had engaged in the war
_w1th Germany; but the two armies voluntarily engaged
in battle, and there was a mutual design to kill and injure
as many of the enemy as possible.”

Concerning war effects upon accident contracts as
related to Aetna Life. Insured is protected while in the
United States during training period. However, should an
invasion take place, the coverage would automatically be-
ecome non-effective. Foreign training and foreign service
makes coverage void. '

The last part of this paper was taken from an anhno-
tation in 137 A. L. R, 1268,

PRES. THOMAS: Next is: “Public Relations—A.
Committee Report,” by Edward G. Rosenheim. He isn’t

~ here and our Secretary will read the_ paper.

THE SECRETARY : Public relations may be said to
be the relationship which exists between your profession
and the general public. That relationship may be good, bad -
or indifferent. It depends fundamentally upon our conduct
as a profession in placing ourselves in the most favorable
light possible before the publie.

Whether or not we as a profession are able to create
good will in the matter of public relations depends upon
whether we have something to sell in which we believe.
The cardinal rule of salesmanship ig the belief of one in
his own product; unless we are convinced and believe that
we are rendering a distinet service to the publie, and re-

. flect such belief in our conduct, both as a profession and as

individuals, we will fail in our public relations.
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‘We shall not cover all of the various r?.mifications of
public relations. We offer a few suggestions or funda-
mental ideas and trust that the subject matter will de_velop
in time. We shall limit the committee report to three ideas.

COMUNITY CONTACTS BY COMMUNITY SERVICE

Community contacts with the public by rendering
community service is not a new thought to you. We present
it to you, however, hoping that new angles may develop
and t0 impress upon you once again, especially upon the
younger members of our profession, the value of com-
munity contacts. Through these activities does our profes-
sion get the advertising it deserves. When a lawyer talks
to a group, that group of necessity is conscious of the pro-
fession that he represents and to the extent that he makes
a favorable impression upon such group does the profes-
sion profit thereby. Many members know that a lawyer
who becomes identified with a civic group is soon called
upon for advice and counsel. The young lawyer may not
be aware of that fact but we want him to become conscious
of it and we want to urge him to take advantage of the
great principle of unselfish public service.

Active officials of local bar associations could aecom-
plish a great deal in the way of personnel work among the

lawyers, especially younger members of the assotiation. A -

canvass could be made of the civic organizations to which
each lawyer belongs. A simple card index would be the
only record necessary. The lawyers ought to have represen-
tation in every kind of civic organization. If the propor-
tionate representation is under par, the lawyer should be
urged to join. The question of cost of such representation
borne by the individual lawyer would, of course, enter the
picture to a minor extent but in the long run dividends
would be returned many fold to the lawyer belonging to
such groups. Furthermore, there should result a gradual
upliftment of the lawyers as a whole by their willingness
to agsume responsibility of unselfish service for which
their background of education and training fits them.
Modesty, of course, must at all times go hand in hand with
a learned background.

Again, public relations can be broadened by new as-
gociations and friendships in our own profession. Aren’t
we just a trifle lax in our own communities in failing to
get together upon a basis of friendship and understanding.
We cannot aceomplish large objectives without a basic
understanding of the trend of public thought. An example
—the project eommenced by our Seventh District Bar Asso-
ciation on standardization of preparation and examination
of abstracts of title,—a project in which the general public
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is vitally and inseparably concerned. The more entries in

an abstract of title, the more the public must pay for their
abstract, and the more work must be done by the lawyer
in examining it. Time is the thing that the lawyer has to
sell, It iz hig stock in trade. The more time he consumes
in examination of abstracts of title, the more he feels he
must charge. That Association set about to correct some of
those evils. They have made splendid progress in agreeing
upon matters having to do with titles in their own com-
munities, by way of simplification. They have now agreed
upon the base titles of their additions and subdivisions.
Their idea has now taken root in the Third District Bar
Association and a committee has been working continu-
ously in that district to the same end. It is hoped that such
good work will shortly extend through and be carried on
by all of the other bar associations in this state,

Attendance at the annual meeting should be stressed
from the standpoint of public relations and creation of
good will.

A lawyer ought to feel at home in every mook and

‘cranny in this state and he can and will feel at home if

he knows his brethren.

He can become acquainted with the members of the
bar all over the state by steady attendance at annual meet-
ings over a few years. It is to the lawyers we meet and
vigit on friendly terms at our bar meetings that we refer
business and from whom we obtain referred business.

“In modern times it is only by the power of association
that men of any calling exercise their due influence in the
(;gmmunity."—Elihu Root.

ADVERTISING AS A PROFESSION

Manifestly individual advertising by an attorney is
taboo but the best thought of the various State Bar Asso-
ciations and the American Bar Association is that conserva-
tive advertising for the profession as a whole is both
necessary and proper. The cost of a direct advertising
campaign by our association would be prohibitive but the
thought of this committee is that through a proper ap-
proach of attorneys to banks and trust companies through-
out the state we could tie in an advertising campaign at a
gmall cost by use of their mailings.

The advertisers of dentifrices advise their customers
to “see vour dentist regularly.” The pharmaceutical houses
advise readers of their advertising to “consult your doctor”
and by the same token we think there is a definite tie up
between the attorneys and the banks and trust companies
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through which thege institutions could well afford to per-
mit us to reach the public through their various mailings
Il a conservative campaign advising people to “consult
your lawyer,”

plo:ged by the Bar, could easily do. Is the idea worth a
try?

Perhaps similar “natural” relationships exist with
other local ingtitutions, with whose advertising the Bar
might be permitted to “hook up”. Nationally it hag already
beenddone with law book publishers, as hereafter men-
tioned.

A concrete illustration or two in this connection will
suffice,

All of you have noticed advertising mailed from time

to time with your bank statement. One had to do with Perhaps some approved advertising professional serv-

ice (not the individual) also could be mailed by the lawyer
himself with hig statements at the end .of the month and
in letters to selected clients, ‘ '

We have the assurance of the Commissioners of the
Idaho State Bar, that the Bar Commission will enter into
a study of advertising media as suggested and that the
Commission will help bear the expense of such a plan, if

small pamphlet to the effect that the United States gov- found feasible.

ernment urges storage of coal now; on the reverge side of
this small sheet was an advertisement of the coal handled
by the coal dealer urging you to fill up your coal bin now,

- We cannot refrain from referring to the work of the
Board of Governors of the California State Bar. In the
February, 1942 California State Bar Journal appeared an
article setting forth the work of a national bank in San
Jose. The bank inserted in San Jose newspapers, and paid
for, an advertisement calling attention to the functions of
the legal profession, urging the public to consult a lawyer
before getting into trouble, instead of going to him in des-
peration after unfortunate complications had developed;
that the bank was speaking for members of the legal
profession who represented a tremendous volume of busi-
ness, running into amazing figures; that legal business is
a big business, an important business and that the law-
Yers rendered real service to business and industry, many
of them being customers of the bank: that practically all
were associated with various individuals and institutions,
customers of the bank; also that the lawyers and the bank
had very much in common. The full text of that article
will be furnished any committee on public relations in
this state, ‘

Recently in your public utilities statements, you re-
ceived advertising urging you to invest in war bonds,

. There is much community of business interest between
banks and trust companies. They want to be executors,
trustees, escrow holders, or depositories, or to make loans.
Lawyers draw wills, “trust agreements, escrow contracts
for clients, and are frequently asked for advice as to cor-
porate executors, trustees, etc.—lawyers influence the place
of deposits of individual executors, administrators, trus-
tees, and guardians, and of corporations and businesses—
they influence applications for loans, and otherwise are
“feeders” of business to banks, trust and abstract com-
panies. Banks, barticularly, mail or hand out thousands of
bank statements monthly to their depositors. There would
be no additional expense to the bank to include in each an
advertisement printed on g sHp the size of a check, advertis-
ing the services of the bank and those 2lso of the profes- Ewell D. Moore, chairman of the Public Relations ex-

i ' ecutive committee of the California State Bar stated :

ably not cost the Bar over $5600.00, and could be furnished
the banks through the local associations, each of which
should in its area arrange with the local banks for inclu-
sion in monthly statements, Of course the banks would be
consulted as to their part of the advertisement, and the
profession’s part should fit therewith naturally and smooth-
ly—something which an experienced advertising man, em-

“Happily, a great change is taking place in the
bar’s attitude toward its problems. It is becoming
articulate in its own behalf. For the first time it is
showing its definite resolve to act collectively; to-
present a common front in attacking its difficulties,
and to assume its full public duty and responsibility
to the public. * * = =
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“The state bar of California * * * is the first
to adopt a definite plan to publicize its work on be-
half of it members, and to offer its full cooperation
to other ageneies striving to improve and bring about
certain reforms in the administration of justice.”
Mr. Moore’s article also covered:

Assistance in coordinating the State Bar with all
loeal bar associations; :

Asgistance in development of a means to further
the relationship of the bar to newly admitted lawyers;

Endorsement of a plan of conservative bar group
publicity;

and in connection with advertising he states:

“There i a growing sentiment in its favor.
Whether it will take the form of paid advertising,
or be confined to proper publicity in other channels,
cannot vet be determined.”

Noteworthy too are a series of illustrated advertise-
ments relating to the legal profession published by
the Lawyers Cooperative Publishing Company and
Bancroft Whitney Company in National Magazines
during the fore part of 1942. In each of the advertisements
it was mentioned that they were published in behalf of
the public and the legal profession by the agencies named.

THE LAWYER IN MILITARY SERVICE:

A brief survey of the lawyer in military service shows

that in many instances the lawyer enters the service as a
bueck private; however, because of his background of learn-
ing he is given opportunity to attend training camps a_.nd
ultimately become a commissioned officer; but we also _flnd
that the lawyer, while he is connected with various fields
of military endeavor, such as infantry, ordnance, quarter-
master and administration, nevertheless, is called upon to
perform many legal functions. His background and learn-
ing essentially qualifies him for various types of adminis-
trative work.

The government itself has recognized need for lawyers
in military intelligence.

The United States Civil Service Commission stated
that the commission is calling upon lawyers to take posi-
tions in government intelligence work because of the war
emergency, because of the experience required in making
investigations, in prosecution of civil and criminal cases;
the need for general practice of law as well as court presen-
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tation, inves@igation,_ and preparing cases for trial; that
such responsible positions require the exercise of tact and

independent judgment in meeting and dealing with the
publie.

The fact is that the lawyer has no clearly defined
gtatus in military service, other than in the judge advocate
general’s department. The doctors of medicine, the osteo-
path, the dentist, the veterinary, the engineer and the

~ minister all have a recognized status, entitling them to

commissions in the military and naval service. Yet, asg
we are all aware, the lawyer has a distinct valuable service
and place in military and naval operations which could
add to their efficiency—the coordination and interpreta-
tion of orde_rs and regulations, contacts between depart-
ments and civilians involving legal rights and duties, con-
tléacts, etc.—advice to personnel concerning willy, rights,
ete.

What is the reason for this gituation? Is it an un-
aggressive muteness on the part of the lawyer? Is it a lack
of exerting a “speak for yourself, John” attitude; a re-
verse attitude would not only answer the well-publicized
challenge flung at the profession by speakers and news-
papers, but would serve to ingpire that confidence which
the profession as a whole deserves, and to publicize the
beneficial serviees it is best prepared to render and of
which the publie is so little congeious that it permits incom-
petence to serve instead.

Isn’t it time that the American Bar Association got
back of a movement, supported by every state and local
bar association, having for its purpose the recognition by
the army and navy of their need and place for the lawyer’s
specialized training and skill not alone in the judge advo-
cate general’s department but in various branches of mili-
tary and naval administrative service. Is it not a reflection,
in some measure, upon our profession, that the Civil Serv-

_ice Comission, not the Army and Navy, formulates a

movement to obtain lawyers for intelligence departments,
only one of the services which may be more efficiently
done by legally trained men. Isn’t it high time that a con-
certed movement of enlightenment and education should
obtain whereby the Army and Navy be advised of the
many_serﬁces in their organizations which the lawyer alone
is trained to perform, which justify and require entry into
their organization by commission just as doctors, ete., not
for the purpose of giving lawyers a preferred status, but
for the more efficient conduct of essential Army and Naval
functions? The need and places exist in Army and Navy
into which the lawyer, as the doctor, should be immediately
and directly fitted. Is it efficient to waste time, and need-
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ed skill, to fill the place with personnel not trained there-
for or efficient therein, until by accident the special talents
of the lawyer in the ranks may or may not be discovered,
and he may or may not be shifted into that place?

Your committee has given you three ideas with illus-
trations:

First, the lawyer in community service; Second,
s campaign of professional group advertising; and
Third, a recognized military and naval status for the
lawyer.

Your committee realizes that in this state public rela-
tions in its application to the legal profession is in but the
formative stage. We have not yet scratched the surface.
The field has many different and diversified ramifications.
Your committee, however, felt that a few ideas at this time
would suffice in order to ascertain whether you desire to
enter this most interesting and fertile field.

Your committee recommends further exploration of
this subject; that any committee appointed from time to
time report its findings and conclusions in the field of
public relations.

PRES. THOMAS: I will appoint' a committee on that;
L. E. Glennon, Everett Taylor, Glenn Coughlan, Emery
Knudsen and O. A. Johanesen, )

MR. CRIFFIN: Mr. Smith of the program commit-
tee this year did a little public relations work of his own.
In addition to the notices to lawyers and the various let-
ters that you got there was sent a special invitation to
attend this meeting to the Idaho Congressional Delegation,
the State Officers, State Chamber of Commerce, Idaho
Title Association, State Medical Association, Realtors, Ad-
vertising Men’s Association, State Bankers Association,
State Bars of Wyoming, Montana, Utah, Nevada, Califor-
nia, Oregon and Washington, to_various individuals and
the Idaho Editorial Association. While we probably won't
have very many from those associations or individuals, 1
know we will have one or two and I have already several
letters expressing their appreciation, and pleased surprise.
I think the public reaction to such an invitation is going
to be very good.

PRES. THOMAS: It is a good start that we have
made.

The next subject is “Inheritance Tax Problems and
Trends,” by Darwin Thomas, and on that committee 1
will appoint Judge Sutphen, Darwin Thomas and William
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Duﬁbar. Mr. Thomas, as vou kn i
Inheritance Tax Division. d o Is attorney for the

MR. DARWIN THOMAS: Mr. President and mem-

- bers of the Tdaho Bar. Idaho has had upon its statute

book, a transfer and inheritance tax act, since 1907

o 3 , and

during- the course of some thirty-five years, no major

changes in the Act have been experienced, except in 1929

vw:}lll;agil 1i:}]1et };aarhe; Aect \;ralf re%)ealed and the present law,
e main was taken from the Californi

placed upon our statute books. tfornia Act, was

Not until 1985, did we give much thought to the en-
forcement of this legislation but since then, moreeand
more attention has been directed towards its proper and
adequate administration and yet there is much room for
improvement.

. Today inheritance, transfer, estate and gift taxation
Is a lively subject as is well illustrated by the gf.fer incrzz:)s-
ing _11tlg_'at10n, the tightening of rates and the certain
ellmmatmn_ of loopholes, the recurring of double or mul-
tiple taxation, the inerease in revenues from this source
and the present threat for greater revenues by reduced
exemption, higher rates, a broadening of the basic field
the interest in insurance to reduce such taxes and 'mans;

“other similar items.

. In modern times, the inheritance or estate tax find
definite place in the fiscal systems of most of the Empgr{i
tant countries of the world and the revenue demands re-
sulting from economic troubles and world conflict have
operated to stimulate the development of this form of
taxation, which was first imposed in Pennslyvania in 1826
as never before._It is only natural to expect more revenues:
from this taxation in the future, both through legislative
changes and more diligent administration. This taxation
is with us to stay.

The generally recognized appropriateness of inheri-
tance or estate taxation in any form it may take, is made
manifest by its general use and persistence throughout
many years. Of all forms of taxation levied today, this
type of tax, in my opinion, kept within reasonable limita-
tions and 1mpgrt1glly and effectively enforced, more nearly
satisfies the instinets of justice and the prejudices with
which mankind regards the obligations of a tax than any

~ other general exaction. Hence the importance, in Idaho, of

giving it organized thought. Only in this way can we
hope to minimize real injury to the taxpayer. '

I have experienced, in my brief administration of the
Act, many anhd varied disturbing yet practical and in-
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teresting problems and the Bar of Idaho has given me
whole-hearted and valuable cooperation.

Perhaps no problem connected with the administration
of the Act is of more practical importance than the proper
valuation of the assets, particularly the real property,
for no return can be properly prepared unless gincere and
real attention is given to fair market value, which is the
basis upon which the tax structure is erected. I have found
it necessary, all too often, to file objections to the appraised
value of the property returned but on the whole, the
matter has been properly adjusted. without the necessity
of a formal hearing and the delay and expenses incident
thereto. The extreme practical importance of valuation as
limiting the amount of the tax is too often overlooked
and when this is done, either haphazard or grossly incor-
rect values are returned. The initial impulse rests with the
estate, to make the appraisal, which of course is of great
advantage because the estate can carefully determine value
and be prepared to support it with adequate data, involv-
ing a matter generally, purely local and circumstantial,
requiring the aid of no experts, The State only wants what
is fair value in the light of well known factors, neither
asking nor expecting excessively high nor exfremely low
values but in all cases, a fair, or mesne level should be
established thereby dealing justly with the State and the
particular county and with the estate.

It is the practice of the State and most attorneys to
reconcile the question of fair values before either a formal
objection is filed or a formal hearing had; this practice
should be encouraged and continued in the interest of
everyone concerned and as time poes on that there will
continually be less occasion to question the values set forth
in the Inventory and Appraisement. If the estate is sue-
cessful in setting up extremely low values, thereby reduc-
ing or perhaps defeating the tax, other and far more seri-
ous problems may subsequently arise by the exaction of
both a federal and a state income tax on the profit realized
and determined by computing the difference between the
appraised value and the sale price. Income tax acts, unlike
inheritance tax acts are constantly experiencing amend-
ments, often of a retroactive nature, increasing the rates
and lowering the exemnptions. Such is definitely the present
day trend and hence the real hazard of a heavy tax from
this source following a successful effort to unreasonably
hold down the appraised value of the assets of an esfate.

Another problem which occasionally arises is the
amount of interest or penalty and the right of the Probate
Court to remit a portion or all thereof. This matter is
definitely governed by Section 14-409. The Court only
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possesses the power to remit or forgive or reduce the in-
terest penalty, to the extent and in the manner provided
by the Act; if the tax is paid within six months of death,
which is the date the tax accrues, a discount of five percent
is allowed; if paid within one year of death no interest is
chargeable; if not paid within one year of death, and no
grounds for the delay can be established as set forth in

“the statute, interest at ten percent from death until paid,

iz a definite statutory exaction and the Court is without
the power to reduce the rate or remit the interest in whole
or in part. On the other hand, if delay in payment beyond
the year is occasioned by one of the reasons set forth in
the statute (14-409) and no others to-wit: (a) by reason
of claims made upon the estate: (b) necessary litigation:
(¢) other unavoidable cause of delay, then interest is not
chargeable for the first year and thereafter until the

. statutory cause of delay is removed, at seven percent per

annum ; if not paid when the cause of the delay is removed,
interest is again exacted at the rate of ten percent from
the date of the removal of the cause until the tax is paid;
you can appreciate that an estate may be subjected to
both a seven percent interest rate followed by a ten percent
interest rate. There is no Court which possesses the power
to waive the interest.

What is the effect upon the tax where the provisions
of a_W_111 are compromised, as distinguished from a re-
nunciation of a legacy. There is a conflict 6f authority but
the majority holds that compromise agreements do not
affect the tax due and payable, even though the property
does not pass according to the terms of the Will; that in
case of compromise the beneficiary, for tax purposes, takes
under the Will, which speaks as of the date of death and
not under the terms of the compromise. Keep this in mind
wlpqn you have a Will contest case which.you are compro-
mising ; take the proper steps to protect your client in the
payment of such a tax before the property is distributed
under the compromise,

Texas, New York, Iowa, California, Illinois, Nebraska,
Massachusetts and Tennessee, have embraced the views
above set forth while Minnesota, Maryland, Colorado and
Pennslyvania impose the tax in accordance with the actual
disposition of the property rather than according to the
terms of the will. The inheritance tax division of Idaho
has adhered to the prevailing view, with full realization
that it could result in either increase or decrease in the
amount of taxes collected and that our position is not
binding on anyone.

_ The trend towards double or even multiple taxation,
which has recently received the “green light” by the United
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States Supreme Court on April 27, 1942, is cause for the
greatest anxiety and I ghall set forth the historical course
and the implications and practical problems which must
grow out of this decision .

At the time Idaho first adopted the inheritance tax
Act, t_he Supreme Court of the United States in Blackstone
vs Miller, (1903) 188 US 189 had sanctioned the double
tax theory of intangibles, such as stocks, bonds, mortgages
and money, either held in checking or time deposits, but
later the Court evolved the single death tax theory, and
held in the following five cages that the right to levy
the tax was fixed at the domicile of the owner, at the
time of his death:

1. Blodgett vs. Silberman (1928) 277 U. 8. 1, an-
nounced that bonds and certificates of stock located in a
safet_y deposit box in another state are nevertheless in-
:clang_lb.lle property subject to tax in the state of decedent’s

omicile,

2. Farmers Loan & Trust Company vs Minn. (1930)
280 U. 8.204, holding that bonds issued by a state and cerif-
flcajces of indebtedness of cities within the state are not
subject to the state inheritance tax when owned by a non-
resident decedent and located without the state.

3. Baldwin va. Mo. (1930) 281 U. &, 586, held that a
state may not impose a transfer or inheritanee tax upon
such intangible personal property owned by a nonresident
as credits for cash deposited in local banks, coupon bonds
1ssued by the United States and promissory notes constitut-
ing debts from residents to nonresidents, the bonds and
notes being physically present in the state, but not having
obtained a business situs there,

4. Beidler vs South Carolina (1930) 282 U. 8. 1, held
that a state may not levy an inheritance tax upon the in-
tangible assets of a nonresident estate consisting of in-
debtedness for advances and unpaid dividends owed the
non resident estate by a domestic corporation. The asser-
tion_ that the indebtedness had a business situs within the
tax11_1g state must be supported by evidence, and that
requirement is not met by a mere showing that the indebt-
edness was an open unsecured aceount, or that the non-
resident decedent was the chief stockholder and largely
interested in the company’s affairs.

5. First National Bank of Boston vs Me. (1932}, 284
U. 8. 312, held that shares of stock, like other intangibles,
constitutionally can be subjected to a death transfer tax
by one state only—the state of domicile,
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This latter case was decided after we passed our
present inheritance tax act wherein in section 14-408,
Tdaho expressly taxes stock of a domestie corporation
owned by a nonresident decedent. However, in the Boston

-case the Court expressly reserved the question whether g

business situs would take away the power to impose the
single death tax from the state of domicile and vest it in
the state wherein the business situs obtained but up to this
time the court left little or no doubt that double taxation of

intangibles would offend the constitution.

Later in 1989, the question of “situs” was fairly
presented to the United States Supreme Court in two
companion cases of Curry vs. McCanless, 307 U. S. 857 and
Graves vs Elliot, 307 U. S. 388, wherein the court dealt
a death blow to the single tax theory which had a calm
life for about ten years. True, in these latter two cases,
the expresion of the court to the effect that stocks of a
domestic corporation owned by a nonresident decedent may
be taxed both in the state of domicile of the owner and
in the state of the domicile of the corporation, was dieta
but it was at least a forecast then. and since the recent
case of State Tax Commissioner of Utah vs Aldrich, 62 8.
Ct. 1008, 86 L. Ed. 911, hereinafter explained, there is
now no doubt that the double theory of the taxation of
intangibles offends no constitutional provisions, at least
if such intangibles of a nonresident decedent, are even
partially protected by direct contact with the laws of anoth-
er state, which is often, if not always, the case.

The celebrated case of State Tax Commissioner of
Utah vs Aldrich, commands the study and best thought of
members of the Idaho Bar, if we are to intelligently coun-
sel and advise our clients in the matter of estate planning
and investments. Particularly should we familiarize our.
selves with the kindred laws of adjacent and contiguous
states where many of our clients have ‘checking or savings
accounts.

In the Utah case, the decedent, resident of New York,
owned stock in the Union Pacific Railroad Company, a
Utah corporation, and the Supreme Court of the United
States, held that such stock was taxable in the State of
Utah even though the State of New York exacted a like
tax, because Utah, the home of the corporation had afforded
some measure of protection to the decedent’s r¥ight and
was hence entitled to a contribution for such protection.
This has opened wide the field where a state might con-
stitutionally exact a tax on the intangibles of a decedent
who never resided within the boundaries of such taxing
state and before the full import of that decision becomes
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crysta]lized, many difficulties and disappointments will
arise.

One clear cut solution is the so-called uniform recip-
rocal legislation by all states. Most states already have such
legislation, varying from complete exemption of intangibles
of nonresidents to reciprocal exemption, complete or par-
tial. Idaho has reciprocity as to all intangibles of non-
resident decedents (14-408) except stocks of domestic cor-
porations owned by nonregident decedent’s (14-403). This
may or may not be the soundest plan; I believe it is,
realizing that there is room for disagreement. Qur act, pro-
vides that we will not exact a tax on the intangibles of a
nonresident decedent, if the State of his residence, either
does mnot tax intangibles of nonresidents or offers reci-
procity; there is one exception to this, as I have pointed
out, and that is, stocks of corporations of Idaho, owned
by a nonresident decedent. We must not amend our law to
expressly remove the imposition of a tax on intangibles
of nonresidents because we do not know what other states
may do towards taxing the intangibles of residents of
Idaho, hence I believe our law is in form to meet the situa-
tion fairly; at most, if you are not in accord, you would
repeal section 14-403 and place stocks of Idaho corporations
in the same category as all other intangibles and perhaps
extend reciprocity to foreign countries, as some states have
done, but which the Federal has failed to do. The entire
question is primarily one of economic desirability. It may
be advisable to think in terms of the laws of other states
in which your client may have a time deposit, a checking

account, 2 mortgage, or may hold valuable stocks and

securities in corporations organized under the laws of
another state.

For instance, Utah has no reciprocity and taxes all.

intangibles over which it can justify its jurisdiction to tax;
if your client owns stocks in Utah corporations, has a
checking account and a savings account in a Utah bank,
upon his death, ag a resident of Idaho, his estate would
be subject to a tax on all these intangibles in both Tdaho
and Utah. You may expect this to happen in so far as resi-
dents of Southern and Southeastern Idaho are concerned
until some appropriate legislation is enacted, hence you
should advise your clients accordingly, otherwise there
will be many pathetic disappointments ahead for heirs and
beneficiaries which could be prevented. They must again
be told that when a person extends his activities with re-
spect to his intangibles, so as to avail himself of the pro-
tection and benefits of the laws of another state, a single
place of taxation no longer obtaing and he must keep
himself at all times informed as to the law in the state
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where he employs his intangibles and in whose securities he

invests.

The same practical problem which confronts clients
who employ their intangibles in Utah, applies in Montana
which likewise fails to offer reciproeity, while in Washing-
ton, Oregon and Wyoming, we find reciprocity except
that these states would likely tax stocks of corporations
organized under their laws, owned by residents of Idaho
because we tax the stocks of Idaho corporations owned by
nonresidents who may be residents of those states. Ag for
instance, if a resident of Idaho dies owning stock in the
Washington Water Power Co., his estate would be obliged
to answer for a tax in both Washington and Idaho, be-
cause though both states have reciprocity as to intangibles,
Idaho’s reciprocity is partial and not complete; hence
Washington will only grant reciprocity to the extent that
Idaho grants it.

Nevada, has no inheritance and transfer act and for

" the present no problem in this connection presents itself.

California recently enacted a reciprocal statute but

~ due to the peculiar provisions of its statute before it enact-

ed the reciprocal provision, some entertain a doubt as to
the status of the matter and we can only await a clarifi-
cation through adjudication or legislation.

It is conservative to gstate that the Aldrich case has
created perplexing and important problems for the security
investor and his counsel, because he is not assured that
when he dies inheritance tax exactions will be confined
to not more than one State and the Federal Government.
We may expect a stampede to tax the same securities by
several states, and then in self-defense the investor will
obviously take refuge in the schemes which were popular
before 1932, Before 1932, the date of the decision in Bank
of Boston vs Me. the states enjoyed a free-for-all when
a security holder died. Of course his home state was the
first to exact and collect an inheritance tax, based and
justified on domicile. In addition, the respective states in
which the corporation, whose stock he owned, were incor-
porated called upon his estate for alike tax, upon the ground
of domicile of the corporation:; then the state in which the
transfer officer of the corporations was located, which so °
often is a state other than the home state of the corpora-
tion, wanted to be paid off, too. Again the stoeks and
other securities might have been located and employed in
still another state in such a manner as to gain and acquire
a “business situs” there and so this state also exacted a
tax on such securities. :
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To get away from such multiple taxes before 1932
investors followed several courses. Many set up corpora-
tions for themselves at home and had the corporation own
the securities. When they died, the estate consisted not
of their securities, but stock in the personal home state cor-
poration. That meant only the home state was entitled to
a tax. We can expect a rebirth of these personal corpora-
tions until gomething is done through legislation to cor-
rect the situation, unless after a careful study it is deter-
mined that excise taxes such as income tax and franchise
or corporation taxes are so burdensome under present day
laws, as to make this course economically unwise,

Some investors will resort to the old practice of enter-
ing into trusts or custody arrangements or put their secu-
rities in secret or nominee’s names—all fo the end that
in the event of death no transfer of certificates would be
necessary outside of the state. The revival of any or all
of these programs or others of a similar import is an
admonition that something is wrong and its inequities
command correction with all dispatch. The salutory plan
would be for all of the states to enact uniform reciprocal
laws, eliminating duplicate taxation on the securities of
their residents.

PRES. THOMAS: The next subject is: “Interference
or Prevention of Contract Performance by War,” by Ben
Johnson of Preston. -

MR. BEN JOHNSON: The subject deals principally
with persons in military service. We must of necessity
refer to the 1918 and 1940 Soldiers’ and Sailors’ Civil Re-
lief Act which is broader in scope than a strictly moratory
law, for the reason that it is not confined in its operation
to debtors or obligators but is applicable in all cases where
a soldier or sailor is a defendant. The Act was passed
to protect Soldiers or Sailors in “any action”, and is

applicable only *‘if there shall be a default of any appear-

ance by the defendant”. The language is comprehensive
and seems to embrace clearly actions at law and equity,
and all classes of special proceedings,

Moratory statutes have been passed when emergencies
arise resulting from a depression. An emergency may
exist with respect to housing warranting emergency rent
statutes. ‘

The greatest of all emergencies, however, calling for
such extraordinary legislation as moratory statutes or
stay laws, is the existence of a state of war. Clark vs. Me-
chanics American National Bank, 282 Federal 589.
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The purpose of the Soldiers and Sailors Civil Relief
Enactment is to relieve persons in military service from
mental distress occasioned by being in service and result-
ing inability to function with freedom of action possessed
prior to induction, and inability to meet financial and other
obligations and commitments; mental distress resulting
from inability to protect legal rights adequately or to de-
I{Epd sé%il:s. Hunt vs. Jacobsen, 33 N. Y. 8. (2) 681, 178

isc. .

The 1940 Act is designed to protect property interests,
legal as well as equitable, of persons called into military
gervice. T'witchell vs. Home Owners Loan Corporation, 122
Pac. (2) 210. ‘

The provisions of the Act giving the court discre-
tionary power to stay an action against “sureties, guaran-
tors, endorsers and others subject to the obligation or
liability”, refers to primary as well as secondary obliga-
tions since although guarantors and indorsers are subject
to a secondary liability, the liability of a surety is primary.
Modern Industrial Bank vs. Zaentz, 29 N Y S (2) 969,

We may conclude that it is the purpose and the in-
tent of the Act of 1940, which is based upon the Act of
1918, to protect those in military service, and to prevent
injury to their civil rights during their term of service,
naturally arising from judieial proceedings conducted
against them in their absence. The protection applies to
executory contracts and provides for restraining the fore-
closure of mortgages, trusts, deeds, and all sales of prop-
erty under the powers granted by contract, or under a
warrant of attorney in the enforcement of any of which
judicial proceedings are necessary. Taylor vs. McGreggor
State Banlk, 174 N. W. 893, 144 Minn. 249.

The act provides that ‘court’ shall include any court
of competent jurisdiction, United States or state, whether
or not a court of record.”

The Act supercedes state laws even though more
favorable to soldiers and sailors than federal laws. No case
has come to my attention under the 1940 statute as to

whether or not a state law was in conflict therewith.

These moratory or stay laws can only operate upon
the remedy; but they may not impair the obligation of
contract. It is sometimes difficult to say whether a par-
ticular act creates a right or-merely gives a remedy.

The Acts of 1918 and of 1940 providing “that the
period of military service shall not be ineluded in comput-

_ing any period now or hereafter to be limited by any law
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for the bringing of an action by or against any persons
in military service” is held to suspend a contractual as well
as statutory period of limitation.

. The reason underlying suspension of the statute of
limitations is that such statutes are remedial and that
suspension operates on the remedy, :

Under the Act a statute of limitations does not run
during the period when a soldier is in the army, nor during
the period thereafter when a beneficiary in an insurance
policy does not know, and has no means of knowing, that
the insured soldier had been killed in action.

‘ There can be no eviction of one in the military serv-
jce, nor of his dependents unless the court grants leave
therefor, upon an application, in an action or proceeding
affecting the right of possession, provided the rent of the
premises does not exceed the sum of $80 per month and
is oceupied chiefly for dwelling purposes by the wife, chil-
dren, or other dependents of the person in military serv-
ice, Where the rent exceeds $80 per month, the act has no
application to eviction or proceedings therefor.

Where the seller of real or personal property, or his
assignor, has received under a confract of purchase, or
leage or bailment with a view to purchase a deposit or in-
stallment of the purchase price from a person, or hig as-
gignor, who after the date of payment thereof has entered
the military service, the seller or his assignee is prohibited
from exercising any option under such contract to rescind
or terminate, or resume possession for nonpayment of any
installment falling due during the period of service, except
in accordance with the order or judgment of a court of
competent jurisdiction. - .

However, upon the hearing of an action to repossess
the court may order the repayment of part or all prior in-
gtallments or deposits as a condition of terminating and
resuming the possession by the seller, or the court may upon
its own motion, or upon application of the person in mili-
tary service, or someone on his behalf, order a stay of the
proceedings, unless in the opinion of the court the ability
of the person in military service to comply is not materially
affected by reason of such service, or the court may make
such other disposition of the case as may be equitable to
conserve the interest of all parties. But if the property in
question is a motor vehicle, tractor, or the accessories of
either, it seems that there is no right in the person in
military serviece for reimbursement of payments or de-
posits theretofore made, or for stay of proceedings unless
the court shall find that 50 per cent or more of the pur-
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chase price of said property has been paid. But where
less than 50 percent has been paid, the court may require
a bond by the plaintiff to indemnify the defendant in
military service against any loss or damages that he may
suffer by reason of any judgment or order, should either
be set aside in whole or in part. The court, no doubt, could
require a bond if more than 50 percent of the contract
price had been paid and the seller were allowed to re-
possess the tractor, or other motor vehicle. Legal Status
of Soldiers and Sailors under Civil Relief Acts, by W. H.
Anderson, page 89, :

Tt seems that Section 303 of the Act of 1940 originated
with that act; that is the provision for finding of the pay-
ment of 50 percent of the purchase price before the soldier
or sailor would be entitled to repayment of any part of the
repayment of any part of the money theretofore paid by
him, or stay of proceedings.

Soldiers’ and Sailors Civil Relief Act, 1940, 200 (1).

Any person who repossesses property _from_another
Ym military service in violation of the Act is guilty of a
misdemeanor, and is subject to be imprisoned, or to a fine,
or both.

Soldierg’ and Sailors’ Civil Relief Act, 1940, 301 (2),
see also Appendix 50 U. 8. C. A. 122 (la).”

Let me add a recent ease where relief was grantqd
under general law, and not by reason of the Act. In this
case the lease of an automobile salesroom was held termi-
nated, where it could not be carried out because of gov-
ernmental orders or decrees. A summary proceeding was
instituted by a landlord against a tenant for non-payment
of rent for December, 1941, January and February, 1942,
predicated upon a lease dated in 1937 for a term expiring
in 1943, the premises to be used “only for a showroom for
automobiles and automobile accessories.”” The Municipal
Court of the City of New York, ruled in favor of the ten-

* ant, upon a defense to the effect that about January 1, 1942

the Office of Production Management, under authority
granted by Congress had ordered the prohibition of the sale
of passenger automobiles and had later issued an order
prohibiting their manufacture. “The rule may be stated
thus”, said the court, “that if a statute is adopted after
the making of the lease and it deprives the tenant of the
beneficial use of the property—that is, prevents him from
using it for the primary and principal purpose for which
it was rendered—the lease is terminated, although other
incidental uses might still be made of it. (Kaiser v. Zieg-
ler, 115 Misc., page 286.) To say that the lease continued
for some other use of the premises would be to male
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a new contract. Since the original lease cannot be carried
out becauge of governmental orders or decrees, the Court
should adjudge that it is terminated. This Court therefore
concludes that the tenant (a) was prevented by action of
the Federal Governmpnt from occupying the premises for
the purposes for which it leased them; (b) the contract
became impossible of performance by operation of law;
(c) the tenant is entitled to a dismissal of the petition
herein and the return of the security deposit of $500 with
interest.” Colonial Operating Corp. v. Hannon Sales &
IS'!TB;V]I-'(;%, Inc. The Corporation Journal, May 1942, pages

. JUDGE HUNT: Isn*t it a fact, if you put up a bond
which satisfies the court you may proceed? There is no
absolute prohibition?

. MR. JOHNSON : There séems not to be except where
an injustice might occur.

. JUDGE HUNT: Many draft boards have told sol-
diers and sailors that the Act absolutely prohibits anyone

from taking the property of a soldier or sailor. I find that -

if you put up a bond to satisfy the court and get by him
you may go ahead. :

MR. JOHNSON: Some draft boards have made gome
.erroneous statements. In those instances considerable in-
justice has been done,

PRES. THOMAS: The subject: “The Lawyer’s Office
and .Streaml_lned Human Relations” will be given by Paul
Davis of Boise who has been interested in public relations
actively for the past twenty years.

MR. PAUL DAVIS: Mr. Chairman and members of
the Idaho Bar: It is amazing how some one from outside
a profession can come in and tell how to run the business.
Please understand that is not my aim nor purpose, by any
means. It may be that you won’t agree with some of my
observations, but that won't hurt my feelings.

I have no system nor book to sell, or even recommend.
My few remarks will concern you and your profession,
principally you, and the advantages that will accrue to
you personally if you will adopt or use some or all of the
ideas advocated. ‘

T am going to handle my subject machine gun fashion,
8o to speak. I am going to wander all over your office,
touching subjects that I think will be of interest to you
and to the profession as a whole. My subject is so big I
can merely seratch the surface in the time allotted me. -
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All your other speakers will shoot a rifle in developing
their subjects or theories—I am merely going to scatter
my fire, hoping that some of my bullets will hit near you.
If they do, my time will be well spent.

Streamlining is a modern word, meaning nothing more
nor less than modernization of your office routine and
how it can be utilized by lawyers in developing the human
approach, It will be my aim to give you some practical
suggestions accumulated over the years, which I hope will
be of value to you in securing more clients and possibly
put some more mazuma in the bank for you. That accom-
plishment will depend on vou. I can’t, and no one else can,
do it for you.

Inasmuch as I am going to streamline your office from
the human relations angle, first T will take up corres-
pondence.

Every letter that goes out of your office is a contact
between you and the reader. That contact may be agree-
able or unpleasant. Your letters can be made messengers
of good will.

Your letter is just you—reaching out acrogs space—
giving the reader the message that you would give him in
the same way if he were seated at your desk.

What difference does it make whether he is a thousand
miles away or only a few feet? You are talking in either
case,

Most lawyers’ letters sound like tax reports or legal
documents—unnatural, stiff, formal, conventional, Stream-
lined letters are not cut to pattern—they flow from the
heart.

In any letter you must realize that, while you are
trying to accomplish something for yourself, it is to help
the reader also.

Large concerns have tried thousands of experimepts
on the effectiveness of letters by actual tests in starting
their messages with the words “I", or “we”, and with
‘“vou” and “yours”. Those starting with the words “you”
and yours were 33 1/8 per cent more effective on actual
returns than those using “I” or “we’”. So; from actual
experience, by trial and error, we prove that “you” and
“yours” are powerful words.

Lawyers' letters are always too long. Anyway, the
ones I have examined and received have been, I have
received lots of them-—wasted paper and labor—three and

four pages of wind. I suppose you have all heard the fam-
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ous expression of Pascal, He said “I didn’t have time to
write a short letter, so 1 wrote a long one.” Don't be a
babbling brook that runs on forever. Know what yon want
to say. Say it! Stop!

I once remained in Seattle two days at considerable
expense to hear an expert deliver a talk on correspondence.
I expected him to speak an hour or two. Here iz what he
said—*“The only way to write a good letter is to know
{\ivhat you want to say—say it—and stop.” Then he sat

own.

Another suceessful authority was .asked about his
technique on successful letter writing, and he merely stated
“Be yourself and seal the envelope.”

I have received letters from lawyers and others,
strangers, that were cold, meaningless, and too long. Then,
upon entering their offices, I have found them human
—totally different. I'll bet every one of yon have had the
same experience. All your letters should be human and
natural., Its personality should be your personality. '

Here is a copy of a letter written by a lawyer. Here
is what he said—word for word: “I sincerely regret to ad-
vise that I do not feel I am in just the position at the

"present time to make you the report as to the enclosed, for
certain reasons. However, it may be at some future time 1
may be in the position to make such a report, and, as
aforesaid, I regret indeed just at the present time I really
do not feel in the position to give you the requested.in-
formation for certain reasons that I would prefer not to
state just at the present time.”

How in the name of Heaven could such 2 man pass
the bar examination and write such an assinine letter?

Letters can be devils to plague you, or angels to help
you., Think it over.

You know how all this conventional letter writing
gtarted? Well, way back in Merrie England, years before
our Revolutionary War, you will recall that only the upper
class was educated. The lower class did the heavy work,
and the middle class were the merchants. These merchants
looked to the nobility for most of their business. When a
merchant addressed a Lord he was supposed to “spread
it on thick”. So the business man would begin “I have the
honor to address your Lordship”. Then he would end, “I
beg to remain, your obedient servant.” So; briefly, I have
degeribed the reason for our present antiquated system,
and for our being three hundred years behind the times.
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Now, if you want to get radical. T'll ask 3y h
the devil “Dear Mr.” or “Dear John" a’.mounts tOY(i)Ilil s‘ti;railzi-:
Ing out a letter. Then, too, what does “sincerely yours”,

“Yours truly”, and the lik ’
never been able to find ougc.mean. I don’t know, and have

It is custom and convention, so what?

We all wear neckties, which are unnecesgsary. I'll

- - 2 * t
wearing them, and using “Dear”. if the rest ofyyou fvﬁf
I don’t want to be conspicuous, and neither do you. How-
ever, I am trying to £lve you some practical suggestions
Exlg:n;wrﬂ asmlsjc );ou 11(11 ]t:_land]ing human relations, which

ore clients and friends,—an i

Sonrg e clier and not be radical. You

. You use too many rubber stam hrases. “I i
;ggellpt of your letter of the 17th instagt,p and be'g to :}c?tel’{:

Here you have taken t i
said? Ye gods! n two lines, and what have you

Start off! “Your pr o »
words—*“tell ’em”. problem Your deal!” In other

Certainly you dont talk that way, do you? You don’
say to your friends in the office, at home, 05; on theustr?erétt
I wish to advise that I will be over to see you tonight.’;

You don't say to your wife, “Darli
that it iz time to 3;-0,” » “Darling, I now beg to state

Then why do you put such folderol in your letters?

Look over the letters you have i i
and resolve to start on a ngw path. ert‘tep in the past,

My suggestion would be to throw away th
stamps. Let your letters talk as you Wouldytalk(:).Se rubber

Regarding these rubber stamp ph
or two that sound funny to me~—p phrases, here are one

. “I beg to advise you, and wish to state that
arrived .of recent date,”—*I have before me, 'its con);:ggfc.:
noted regarding the matter”, and “due to the fact”, “I beg
to remain yours very truly”, etec. '

It is.going to be hard work to break thi i+
I think y()u will find it’s a lot of fun-rea this hablt, but

People—your clients—have certain instinets—th
know what the)( like and what they don’t like. nSctgdyttﬁz
advertisements in our magazines, and you will note their
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appeal. Basic instincts, hunger, pride, love, fear, social
ability, ambition and many others. Study them if you will.

Positive appeals are better than negative. Appeal to
hope, not fear; to desire, not dread; to prosperity, not
panic; to love, not hate,

I have heard lawyers say hundreds of times “It is a
loss of time and postage to send letters.,” However, from
a personal standpoint, haven’t you sometimes talked to a
man several times to convince him on a certain point. Yet
they expect a letter to do more than a personal visit.
There is no substitute for a man to man conversation.

Remember that a letter cannot answer some objection
raised. Also, most specialties are sold after the 5th and 6th
sales talk and demonstration. So, if one letter does not get
results, follow it by others with different appeal.

A suggestion-—start a collection of letters you have
received—good and bad. To some of you it will develop
into a hobby. Study those letters and profit by them.

Here is an angle on mailing that should be interest-
ing and worth while to you. Never mail a letter that will
be received Saturday, Sunday or Monday. That is, if you
want it to receive attention. And I’ll tell you why. On Satur-
day people are busy closing the week’s business. In town
most of them are closing up at noon, maybe going on a
weekend trip or playing golf—starting on their vacation.
In the country they are coming into town.

Sunday they receive no mail.

On Monday did you ever notice the large amount of
mail you receive. Tuesday is the low day for receiving mail,
and is really the best day for getting action. Personally,
ilmady write a letter on Friday, but I date and mail it on

onday.

Monday is the worst day in the week for attention.
Sunday, is a day of rest, yet people as a rule stay up later
on Sunday than on any other day of the week. Then, too,
most people are organizing their weel’s work—well named
Blue Monday.

Special delivery letters, preferably air mail, received
on Tuesday or Wednesday, are more effective than tele-
grams. I had occasion three years ago to write the Presi-
dents of several million dollar coneerns, and received re-
turn personal letters from every one of them. Such men
as Prentiss of Armstrong Cork, who was also President of
tl};ﬁ U, 8. Chamber of Commerce, Simon Guggenheim, and
others,

No lettér or any other kind of communication should
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ever leave your office without your sigmature. Also, you
should type your name at the bottom of your letter. I have

-. seen thousands of signatures that you could not decipher.

Even though your signature is good, make it a practice

.to write in your name with a typewriter.

It is so easy to scatter friendship, build good will,

which will grow into a profit—fees if you please. How-
.ever, you must feel like deing it. You must be tolerant,
- friendly and broad minded about it.

There are hundreds of ways to build good will—here
are a few suggestions. A friend or client has a boy ap-
pointed as an officer in the Army or in some Association
Or company, or is honored in some other way; a baby boy
has arrived; this friend or client has been elected to some
office; write them to show you are happy too because
of their success. S

Any number of professional men send greetings
to anyone who moves into his territory. If you attend a
good meeting, send the speaker a letter. Christmas cards
or letbers are an unlimited field, but it is better to have
them original. Birthday greetings are excellent.

If you attend a meeting out of town, and like it, write

~ a letter to the officers thanking them for the program.

Write the school teacher at the end of the school period
thanking her for the treatment and attention given your
children; to people confined in the hospital. If a new build-
ing or home is being erected, write the owner. Your daily
or weekly newspaper will furnish you with names and
events to keep you busy.

Understand, T have listed only a few possibilities,—
use your ingenuity for more.

Streamline or modernize your office practice by get-
ting out several letters a day along the line suggested.
Say you would take thirty minutes each day for public
relations or good will building by writing old friends or
old clients. Adopt some kind of program and stick to it.
You will find it will pay you in a big way to be human.

" You owe it to yourself and your profession. There is

nothing unethical in being human,

Another phase of streamlining your office procedure
is the one big point that most lawyers overlook continually.
That is the other fellow—your client. When that man
enters your office his problem is the most important th.mg
in the world. You must treat it so. That other fellow is a
little world unto himself, and don’t you forget it. ‘



112 IDAHO STATE Bar PROCEEDINGS

Here is another place most lawyers fall down. A man
comes in with a deed or a will, or some trivial matter,
If it is small it may bore you. However, most persons
have such matters to take care of only a few times during
their whole life. To that man it is the most important
thing in the world. You should treat it so.

Then, don’t forget, if treated like a human being he
may have some more business later-—a divoree suit, or a
probate matter, or even refer friends to you. Some one
once said “take care of the little things and the big ones
will take care of themselves.”

Lawyers can help themselves individually and col-
lectively by getting out any matters referred to them with
more dispatch. You fellows have the name of being lack-
adaisical and dilatory, and I speak from the layman’s
viewpoint and from comments of the lawyers themselves,
The very nature of a lawyer’s life is the cause of this
eriticism. A clinic brings in a deed or contract, or, worst
of all, a difficult point of law, which might require some
research. It is laid aside, and, for some undefined 'reason,
it is put off from day to day. .

It would be my suggestion that you step up the tempo
of your office, It will take will Power on the part of some,
but it will pay you dividends.

If you want to quote some law on this point, the
Supreme Court once defined good will “as the disposition

of the customer to return to the place where he has been
well served.” ‘

T know that lawyers, most of them at least, are miss-
ing opportunities every day. Clients come into your of-
fice—it i necessary to look up some point of law. You
read it to him—good. But how many persons can remem-
ber? Now hand the book to him, and let him read it for
himself. Let him hold that book or paper in his own hands.
Feeling and sight are powerful sales agents,

Numerous friends of mine have complained to me
about the treatment received after presenting their prob-
lem to the lawyer, Most lawyers tell them “you made a
mistake”, “you balled up the whole thing”, “you're a damn
fool”, “why didnt you come to me sooner’, etc. Maybe so,
but why rub in. That man is looking for help,—almost

sick from worry. Why don’t you cheer him up? I don’t
have to tell you how. :

In passing to another feature on personal relations,
it is astounding to me that lawyers and others do ‘not
realize that people, depending on their education, mode -of
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i i to two years.
ivi ete., forget you in from six months
Islgal.:'lﬁing, ]!’)llt true never the less, except as to very close

. friends .

i ths
' don’t think so, stay home, say for six mon
to tvslrg §2:111rs. Or join tl;le :;zbrmy},l 06 :Egzo%?sz }rasc;:;?{nogo%'hz
year or two, or go on the bench. A e O e
actices alone, but it holds true :
ﬁgntwéla:hp; firm. Then come back and open yourfofflce.
Try it, but I don’t think you need any further proof.

i i i must

though you are in active practice you
circuEE:nMaybegyou hai)ve your own lsy:;;ni.h‘lith&\lrsyh;aeﬁ
many professional and business people hat they wer:
ive i b, association or Commerce work ten, en,
ﬁé:gnyg;is Zgo, and complain ’f;h_a.i:E it does rﬁg’gtbﬁgg
usiness now. Well, I maintain you )
El‘;)e%ngn&l?ew those contracté. You might tﬁ‘ke a year's

vacation from such work, but that is about all.

i ds of
the same line, T have referred thousan
dollarl:lgx?ogl:th of bgsinesstf}:]o frlen]t;li.1 ;)If)prélligg. trgob:ell’tl:ﬁ:?rfge'
my point—about six months ago ed to be falding
d I think competent, member
‘Jic‘l?it?ligoélt:rlg ,h:;lt:rs of that col?\aersat;on %hha}l)g;!;egftg 1;1:::15
a friend of mine,_ and he as ed me for delocation a good
lawyer. I gave him this chap’s ngllnetantes cat pc;int on't
know what the fee wag, but it illustrates 2
ked with. Anyway by
he was the last lawyer I had tal . YWy o
talking with me that lawyer received a ee. B o
le react in the same way. So; my sugg
x?:gluellé It))gmi%e(:irculate, meet new people and chum with the
old gang. You will find it pays.

‘had people
further prove my theory. You have e
you t'lll‘gugﬂt werepfriends of yours go to some é)ther i%‘:)vk
yer. Check up and find out why. You will find you

too much for granted.

i 1d attend
T si ly believe that every lawyer shou ’
all b;r Srﬁ:a(:a‘?:li‘ggs. He would f%lndffc_ﬁ:(;oglézgt:llg. trlfgi?' gléé?{!fll;
impose a fine for members who fal Io pitend their weerly
meetings. Unions have the idea, and Slze and ot o
ir theory. Not only is new knowl

gﬁ:dp?tne }J*%]Sl will find that it pays big d1v1dendds. It
goes I;ack to the thought of making new contgcts;C ﬁn rei;
newing old acquaintances. It means money in the cas

register. _ .
In my many years as Secretary of a professional

i iation meet-
i ow that those who attended Associa | -
?ﬁiiégliﬁalwand state—got the original investmert, to
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gether with big divi ‘
ures for hours.g idends,

E
very lawyer owes a certain amount of time to hig

c : ;
ommurnity and state, This kind of activity can be unde

taken
In war work, Chamber of =Commerce—-possibly some

ve to keep in eirey-
because your

d
one your duty. Maybe you have to your cot%l%lugrl(i)#y habﬁi

ia:g)ﬁ:e %}ubs. Please remember you ha
atior 't ou must participate continuall
cts are lost after one year, Mavbe y}c;,u

Wh ’ i
Y don’t lawyers cultivate the younger generation?

These kids, five s

I s nd ten ye

fents dmivay, By Wl st
! enty-five

working for me at differenie%frigsha

years previously,

ITkn
OW a pool room operator in Boise who made a for

tune just making ch
tu t n g change for news kids,

cgt;: S:riiﬁ_astigait aﬁ}:a?as?:ys’ gsp&:iaIl; Wﬂi%stirin :r%};?gs
A R 1 made them ;
1 how busy he might pe. I have droppeg?ggl!ir;epf:(g: 11‘1(11;‘;183

times and always o
place would be Al rlllgwgalléd?: more of the persons in the

Take Russia, for i
: : ingtance, Th . .
Siglpsietfg I;fles found that it wag ha,rde’u])3 ?:Isz?sgzl-is;tih ot 1Jche
and then inea; ideas, so they started on the vou fe plder
e schools. Look at them todayy ng fellows,

I find the greatest diffi

I . : est difficulty with indivi )
%){ 3§n’:§l§et}il§1r1 work and life, never p]anl %%?’;gga%lgmwho, in
ten, tW911ty-fivir§§d0§igf?nlzations they are planning? r%ﬁz'
for the individual to malszeygﬁgﬁ ?)111:1?3 » and et it is easier

T
0 me one of the greatest conclusions reached by hun- |

dreds of lar :
: . g€ concerns, by th .
a period o 8 ousands of experim
Jeriod of years, was the appeal to pride, e:ﬁe ?:11111;;12;:;.

Personal contact
: . : S—mouth to m —
1eart to heart—are the best .51dver‘ci3?11111:'hth.'sll.il irzst(;reltn?)ge:

I could give you definite fig.

rs. A case in point
ve had young fellows

ment these boys think I am a greaf,:a,lgl-gy.bysgfl?g eorf t%l?:;;

I had really for
gotten have stopped ‘
thanked me for suggestions ml:lItJie E\?eoﬁe;healslfiret?fftgd
s n -
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nd. Make it a point to talk to some person who knows
slightly, or lay out a definite plan of meeting new peo-
. either through groups or individually, every day. The
1d is without limit.

I am hopeful that maybe a Forum or Round Table can
inaugurated at future meetings, where ideas and short
s, developed by Idaho lawyers in their offiees, can be
lected, studied and discussed in detail. I know that if
ad the time T could secure some practical idea on office
cedure that could be adopted by lawyers. These ideas
uld prove profitable, and would provide for increased
iciency of the profession.

. Ag an illustration, Upon acceptance of the invitation
0 give a paper I talked to three officers of the Association,
nd each one offered a practical suggestion. For instance,
ur President told me of a system whereby he had
oused curiosity on the part of persons to whom he sent

etters to call and discuss certain matters to their advan-
ge.
. Another told how he would ask a client to return in
an hour or two after he looked up a point of law. Whereas,
if he had given an instant answer the client would have
thought he had been over charged.

Still another suggested a different system of billing

" clients for services rendered by keeping a date pad and
render bills on an hourly basis, or at least note the number
- of office consultations. I know I could pick up a practical

suggestion from each and every lawyer in the state. Why
not pool these suggestions.

After all, what you are really trying to put over to the
public is friendliness, fairness, reliability and service. You
may name some others, but I think these four cover the
field fairly well.

In conclusion, everything I have said can be summar-
ized in a few words. Use your own ingenuity—circulate—
serve your community, which also means your nation. And
don’t forget that your client is the most important person

in the world—to him, at least.

You lawyers have a serious problem facing you—
this war situation and the Reconstruction period. We
are certainly drifting into unknown seas in governmental
and economic matters. What the future holds for you, no
one can predict. Under the cireumstances, it behooves you
{0 survey your pergonal and professional problems with
deep reflection, for you are on a spot, 80 to gpeak.

Regardless of the serious gituation now confronting

- you—use your imagination—think kindly of others—and
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face life and your professional problems as a joyous - ad-
veniure,

PRES. THOMAS: Thank you, Mr. Davig,

I inroduce Jess Hawley, a former President of the
Bar. The organized bar today may attribute much of its
welfare to his sincere efforts, :

MR. JESS HAWLEY: Thank you, Mr. President.
Gentlemen, 1 asked for this privilege. If my honored
father were alive he would consider it a special honor if
he could introduce the man who was his loyal true friend
for over one third of a century. Born January 1st, 1864,
shortly before Captain Benjamin Franklin Martin led a
charge of confederate soldiers in the Battle of Pilot Knob,
and there, in defense of what he thought was right, laid
down his life. He had two sons, and General Martin, by
the way, has two sons, Frank Jr. and Homer, a source of
pride and of comfort to him and his very lovely wife.

In 1868 General Martin visited Idaho. In 1886 he
settled here, In 1892 he graduated from the University of
Michigan Law School in Ann Arbor, and that year, fifty
years ago, was admitted to the Idaho Bar. This, then, ig the
year of his golden jubilee as a member of this Bar. He is
in fact its Dean, for while Justice Ailshie and J udge Steele
are two members who have been admitted longer than
General Martin, they have diverted their abilities from
time to time from the pit to the bench.

General Martin has had a varied career. A man of
excellent judgment, an astute and fearless trial lawyer, a
man quite in love with his profession, a true professional
man, he has given much time to public affairs. In 1897 he
Wwas appointed and served with distinction as one of the
Regents of the University, Tn 1901 he was elected and
served as Attorney General. In 1912, again in 1916, he
was eleeted as one of the Presidential Electors. He wag
an active member and then President of the old Idaho Bar
Association. He became one of the first Commissioners
under the new Act, and President of this Bar. He was
elected and served as the Sovereign Grand Master of the

Grand Lodge of that great American Fraternity, the Inde-

pendent Order of Odd Fellows.

I have a special feeling of gratitude for Genera]
Martin, aside from the long family associations that have
existed, arising out of the great service he rendered at
the time we were attempting to pass the Idaho Bar Act.
Chairman. of the committee, men of real professional
abilities assisted me and, in fact, did the greater part of
the work, Ben Oppenheim, Frank Wyman, Justice Ailshie,
Judge Koelsch, for a name or two, but I believe no one
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rendered more service in getting that Act enacted than
did General Martin.

In 1943, God willing that he and Mrs. Martin shall be

7 with us then, they will eelebrate their golden jubilee, which

reminds me of an address given years ago in Bosto_n, “To
the Pilgrim Fathers.” That orator said that while the
Pilgrim fathers were to be honored for the hardships they
had endured, for their principles, and for the greatness of
their endeavors and success, one mustn’t forget the P;lgr;m
mothers who were more to be honored than the P11gr_1m
fathers, for in addition to going thro.ugh_ these hardships
and standing by the side of the Pilgrim fathers, the
Pilgrim mothers had to endure the Pilgrim fathers. With
apologies to General Martin,

Now comes to you a man who is so well qualified by
adherence for fifty years to the ethics of the professmp,
who has always held the honor of the profession as his
own honor, to talk to you of the “Renaissance of Leader-
ship of the Bar.”

May I say to you, General Martin, that all of us admire
you, hold you in deep affection and esteem, and know that
you will continue until the last minute in the love and
practice of your profession.

GENERAL MARTIN: Mr. President, Gentlemen, I
express to my distinguished friend, Mr._Jess Hawley, my
thanks and appreciation for the very kind way in which

.he has seen fit to refer to me in that introduction. I have

known Mr. Hawley since he was a boy. I was a very warm
friend of his distinguished father, and it is only natural,
perhaps, that he should be partial to me and I to him.
I was taught by my professors, as you have all been
taught, that the profession should provide, of course, for
a man’s own livelihood, but that we owe a duty to the
public, an especial duty to the Government under which
we live, and to the people of our country to take part in
every way which we may do in carrying on public burdens
and public movements for the betterment of the citizens.
I have tried to keep the faith during the fifty years since
I was admitted to the bar. I have had, at all times, a great
interest in the welfare of my profession, in the higher
things which it might accomplish and the greater things
that it might do to further the interest of the public gen-
erally. How well I have done that is not for me, of course,
to judge,

In every nation of the earth since recorded time, the
national leaders were those learned in the laws, customs,
form and procedure of the governments, whether known as
law givers, judges, lawyers, rulers or by other titles.
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The early political authors classified all governments
in form as monarchies, aristocracies or democracies. By
far the greater number were monarchies. The democraeies
were few, weak and of comparatively short duration.
These men of legal learning were versed not only in the
laws and customs of their nations, but in the forms, pow-
ers, duties, intricacies and proper procedure of their gov-
ernments. They were called upon to take a leading part
in the governmental affairs as advisors to the Monarch
or to the governing body of Aristocrats or in the most
important offices of the Democracies.

In all times, ancient and modern, a liberal education
was a prerequisite to legal study. The lawyers were taught
not only substantive law but legal procedure, the history
of, and reason for, the law. The different forms of gov-
ernment with the history, customs, trends, results and ef-
fects of such governments upon the business, happiness,
and condition of their peoples. They were trained to ef-
ficiency in the habit of clear and incisive thinking and of
accurate and definite statements so necessary in legal
proclamations and edicts, having the force of law, ag well
as in the framing of statutes and legislative bills, The
lawyers must be able to examine, approve and correlate
facts as well as to give rational expression thereto.

In the 6th century, Justinian I, Emperor of the East-
ern Roman Empire in which the civil law originated, ap-
pointed several commissions of lawyers headed by
Tribonian, the most learned jurist of his time. These
commissions prepared what was known as the Justinian
Code, the Institutes, and the Digests, stating the civil law
as it then existed, which were then promulgated as the
only laws of the Empire. From this time the use of the
civil law became general on the continent of Europe, but
at no time had more than a limited application in England
which had more extensively adopted what was known as
the common law arising mostly from common understand-
ings of what the law was and of long established customs
and traditions or royal grants establishing the rights of
individuals. .

In the 16th and 17th centuries many legal writers ig-
sued pamphlets and other treatises on different aspects
and branches of these laws, but no attempt was made to
collect in one general body the common law of England
until about the middle of the 17th century when William
Blackstone, a lawyer and judge of high standing, who had
served in Parliament, devoted a large part of twenty years
between 1750 and 1770 in collecting and-setting forth the
great body of the common law of England in a work
known as “Blackstone’s Commentaries on the Law.”
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The work of the lawyer, until very recent years was
known as a profession, and not a business. The lawyer is
an officer of the Courts, and owes his first duty to the
courts and not to his clients. Like other officers of the

" government, he is sworn to uphold the Comnstitution and

laws of his country and further, never to mislead or impose
upon the Courts before which he shall practice.

In the early times the duties of a lawyer were con-
sidered of such importance to the public and of such char-
acter, that his duties were discharged without any fixed
compensation, but he was allowed to accept such honorar-
iums as his clients might bestow. In England the expecta-
tion of every lawer was a seat in Parliament and later
upon the bench, and so important and usef'ul were his ser-
vices to the government that this expectation was usuallly
attained. In many instances, titles were bestowed by the
crown for outstanding service in Parliament or upon the
bench.

At the time the English colonies were esta:blished in
America, the status of the lawyer as a leader in govern-
mental affairs had become fixed through long years of ser-
vice in Europe. The common and statute law of England
was largely transplanted into these colonies,

When the relationship between England and the colo-
nies became strained, it was the lawyer who led the great
parade of sentiment in favor of an independent nation.
It was the lawyer who advocated and brought about the
spread of true democratic doctrines and the value of civil
and religious liberty. It was the lawyer who brought to
the people a knowledge and realization of the _dlffe;repce
in the democracy of England—a monarchy, with limita-
tions on the power of the king—and the demoeracy, which
they sought to establish in America. _It was the great ora-
tor and lawyer, Patrick Henry of Virginia who headed a
veritable crusade for liberty. The Declaration of Inde-
pendence penned by another great lawyer, Thomas Jeffer-
son, was the highest coneeption of the rights and liberties
of the people that had ever been expressed, and pointed
the way to a new basis for government. Thaj: cqncept was
brought into living existence in the Constitution of the
United States. Mr. Gladstone said that the Constitution
as finally framed was “the most wonderful work ever
struek off at a given time by the brain and purpose of
man.” We submit it was one of the greatest steps taken
in the advance of self governent.

It was the earnest efforts of the lawyers, both in and
out of the army, that held the devotion of the people fo
the cause of liberty, and to sustaining the army of Wash-
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ington during the worst period of the Revolution and
finally culminated in a glorious victory and the establish-
ment of the greatest nation the world has ever known.

After the war, the incentive for united action between
the colonies had passed, jealousies between them arose and
encroachments of one upon the rights of another, soon
convinced the leaders of that day that if the nation born of
exigencies of war was to grow strong, there must be a
central government with sufficient power to direct its na-
tional existence without too great an eneroachment upon
the rights of the States. Many statesmen of the time
thought this unattainable, but the lawyers of that genera-
tion through arguments, addresses, the writing of articles
and pamphlets finally induced the Continental Congress to
call a constitutional convention.

The convention assembled in Independence Hall, Phil-
adelphia in May 1787. There was a galaxy of great men—
fifty-five delegates from twelve states—all of whom had
played a leading part in achieving the independence of the
colonies and many of whom were destined to play brilliant
parts in the national history. Washington was President
of the Convention and Madison unofficial Secretary. They
met behind closed doors. Several plans of government were
introduced, considered and debated by the delegates. The
Virginia Plan—oprimarily the brain child of Madison—
was the one around which the Constitution was written.
The Constitution was the result of several compromises
without which it could not have been adopted by the con-
vention, or ratified by the States. The ratification of the
Constitution thus formed——the great charter of our liber-
ties—was not brought about without a prolonged struggle
and persistent and active support in the various colonies.
This support was largely given by the lawyers in the
various states, led in large measure by Madison and Hamil-
ton through their articles published in the “Federalist.”

When the Constitution was ratified and became of-
fective, it was really a “noble experiment in Covernment.”
For the first time in world’s history a government had been
established whose powers came directly from the people
themselves. Prior to that: time every government had
rested upon the will and power of a monarch or a body
of aristoerats. Such liberties as the people enjoyed were
given to them by the crown or by the aristoerats. The idea
being that governments were owned by those in authority
and that all power, all justice, all liberty and rights emi-
nated from that central power, and such rights as the
people might attain were the free gift of such central
power. Here the theory was reversed, all power, right
and justice resided within the people and such powers as
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* their central government had were derived from the people

and were their gift to the government. This was putting
into operation the central thought in the Declaration of
Independence, to wit, “We the people hold these truths

- to be self evident; that all men are created equal, that

they are endowed by their creator with certain inalienable
rights, that among these are life, liberty ,and the pursuit
of happiness; that to secure these rights governments are
instituted among men, deriving their just powers from the
consent of the governed.” In other words the people ruled
themselves by “Divine Right.”

. The preamble to the Constitution recites: “We, the
people of the United States in order to form a more per-
feet union, establish justice, insure domestic tranquility,
provide for the common defense, promote the general wel-
fare, and secure the blessings of liberty to ourselves and
to our posterity, do ordain and establish this Constitution
for the United States of America.” It was the same great
lawyer, Madison, who after the Constitution was ratified,
guided through the first session of Congress the first ten
amendments known as the “Bill of Rights,” which com-
pleted this most wonderful document, the greatest experi-
ment in self-government. The government thus formed
was afterwards characteried by a lawyer, one of our
greatest Americans, as “a government of the people, by
the people and for the people.”

We believe that our government thus established is a
real Democracy. That it is divided into three distinet de-
partments—the Legislative, the Executive, and the Judicial. -
The first to make the laws, the second to execute them,
and the third to interpret them. That these departments
are of equal value in the governmental structure and are
entirely independent of each other in the exercise of their
funetions. It follows that our Constitution is violated when
either branch of our government invades too far into the
rights and prerogatives of any other branch. Democracy
means law by duly elected law makers, and not laws by
executive dictation, or by judicial interpretation.

The high esteem in which the leadership of lawyers
was held in governmental affairs is evidenced by the fact
that this government has had thirty-one men as President
of the United States of which twenty-three were lawyers,
five army officers, one a publisher, one a tailor, and one
a mining engineer. Until within the last twenty-five years
all of the great leaders in both houses of Congress were
lawyers.

To name all of the great lawyers whose labors have
given trend and direction to governments and the result-
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ant effect upon the condition and progress of their people
would be to call the roll of most of the leaders of all na-
ti%ns in governmental affairs. I shall for illustration, name
a few, '

Moses, the great leader and law-giver of the Jews,
whose genius for government raised them above other na-
tions of their time. Tribonian, who under the direction of
Justinian I, assembled the fragments of law as it existed
in the world of that day and rescued it from a chaotic con-
dition, at least, into a semblance of coherency and under-
standing.

Blackstone, the able English jurist who devoted practi-
cally twenty years of his life to a like service in writing
and reducing to an understandable condition the various
documents, traditions, and customs which had by long
usage become recognized as law in England, and assemb-
ling them in the great publication known as “Commen-
taries on the English Law.”

Patrick Henry, whose great speeches upholding liberty
arcused the people of the colonies to resist the power of
England and finally led to the establishment of our nation.

James Madison whose fertile brain brought together
in concrete form the ideas of the American people of his
time and embodied them in the Constitution of our country
and who led in the campaign for its ratification.

Thomas Jefferson who wrote the Declaration of Inde-
pendence.

Daniel 'Webster, who in his apeeches in the United
States Senate presented in an irresistible manner the ne-
cessity for maintaining the Union.

The immortal Lincoln—the most true embodiment of
the Spirit of America—who so thoroughly impressed his
nation with the neecessity of preserving the Union.

Wilson, who, as President of the United States, wrote
those great papers of state setting forth a plan, which may
yet bear fruit, to bring the blessings of demoeracy and
self-government to all the peoples of the earth.

There are trends in publiec opinion which, from time
to time, change the conduct of individuals, of groups, and
even of nations. By this means the basic powers of our
government have been changed, or expanded by interpre-
tation of the Congitution, without amendments thereto as
provided therein. The government of the United States
and of all the States, each acting under a written Consti-
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tution, have been enlarged by interpretation of the Consti-
tutions to inelude and authorize the exercise of powers by
the government which the founding fathers and the people
for many generations thereafter, never dreamed such gov-
ernments to possess. These changes or enlargements have
usually been brought about by the pressure of public
opinion and not by the grasping for power on the part of
those in the official position, The Courts, the most stable
of all departments of government are the last to yield, but
in a democratic government such as ours there is no
department which can long resist the relentless pressure
of public opinion when long and steadily applied. We have
witnessed two impressive instances of thiz within the last
few years; the fate of the President’s desire to change
the numbers of judges and their terms of retirement, on
the Supreme Court; also the hasty retreat of the Congress
upon the matter of voting a pension to themselves,

Let us now turn our attention for 4 moment to Idaho.
After twenty-six vears of territorial government in which
the leaders in political affairs were mostly lawyers, we
decided to seek statehood. On July 4, 1889 the Constitu-
tional Convention assembled in Boise, composed of sixty-
five delegates, Of this number, twenty six were lawyers
including most of the leading members of the Bar. We
are acquainted with the product of that Convention, which
the people at an election on November 3, 1889 ratified.
The Chairmen of the principal committees were lawyers.
William H. Clagett, a lawyer, was President, and Charles
H. Reed, a lawyer, was Secretary. Of the members of that
convention, W, B. Heyburn and W. J. McConnell have been
United States Senators; Willis Sweet and Edgar Wilson,
Representatives in Congress; W. J. MeConnell and Frank
Steunenberg, governors; James H. Beatty, 2 Federal Judge;
John M. Morgan, a Justice of the Supreme Court; Alex E.
Mayhew, D. W. Stanrod and W. W. Woods, District Judges.
fSiXtﬁ four members signed the Constitution and one re-

used.

The lawyers were the leaders in the campaign for its
adoption and the creation of the new State.

Of the work of the convention and the delegates, Wil-
liam J. McConnell, in his “Early Idaho History" says:

“All questions likely to interest the people were
covered, and it provided for an economical adminis-
tration of State government. :

“They labored faithfully and arduously and the
result of their effort was a constitution than which
no better was ever presented to any constituency for
ratifeation.
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“It’s various articles were discussed, section after
section, by the able lawyers who were members of
the Convention—not as the attorneys of certain in-
terests, but as patriotic and loyal citizens which they
were,”

I express complete approval of the above statement of
ex-Governor MeConnell.

The government provided by the constitution was not
only economieal, it was simple, direct, well integrated, and
ample for the state for which it was drawn and for g state
three times its present population and wealth. The men
who drafted it were far-sighted and well versed in the
history and necessities of state government, 1t has heen
amended several times since its adoption. In a few small
matters, these were beneficial, but most of the amend-
ments adopted have lessened the value of the congtitution.
Se‘feral amendments were submitted and voted down. The
leglslg.ture then originated the idea of amending the con-
stitution by legislative enactment. :

In 1919 the legislature passed an act creating nine
new departments in the state government, the heads of
which are appointed by the Governor., The intention was
apparent, it was to vest the Governor with unusual powers
not intended by the constitution, that had the effect of
unbalancing the well arranged econstitutional plan of gov-
ernment and largely increased the expense.

In 1939 ,the legislature again attempted to further
encroach upon the constitutional powers of the other offi-
cers created by the constitution and to enlarge the powers
of the Governor by creating two more departments to be
filled by the Governor; this legislation was promptly taken
Into the Supreme Court and held to be unconstitutional,
I shall not attempt to enlarge upon the farce enacted by the
lasi; legislature in voting themselves an increased compen-
sation in the face of the plain language of the constitution.
This and other detrimental legislation is the natural re-
SEI}:: of the lack of legal leadership in the legislature of our
state,

About sixty years ago began what might be termed
an era of mechanical and business development in the
United States. Like all such movements it was at first
slow in development. It was conceived by men of large
business experience to bring together under one control
large sums of money for the purpose of great business
development, the building of large factories, railroads and
other projects having the effect of increasing produetion
and distribution. This was accomplished through the or-
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ganization of corporations ,the management of which was
kept within the hands of a few men while using tlie money
of the many. These large business corporations, feeling
their power, began to disregard the rights and safety of
their labor in their mines, factories, railroads and other
enterprises. To protect themselves labor was forced to
organize and demand the recognition of their unions.
Serious conflicts between this invested capital and labor
continued for several years. Both sides were represented
by able lawyers and these attorneys brought their respec-
tive clients to realize that if business was to grow and ex-
pand and labor was to prosper and the public to benefit,
there must be compromise and ccoperation between capital
and labor. Plans for this cooperation were gradually
worked out by these attorneys and quite generally ac-
cepted by the operators and the labor unions. The result
was greatly increased prosperity and growth in commer-
mercial and manufacturing enterprises. New railroads
were built, new and larger factories established and gen-
eral business developed. These forces were quick to see the
advantage of having the assistance of men of legal learn-
ing, business experience and a large comprehension of gov-
ernmental affairs, More and more leading lawyers of the
country devoted their time and talents to business organi-
ations, many of them becoming executive officers of large
corporations or of labor unions as well ag their legal ad-
visers. They thus drifted away from their public service
which had been so valuable to the country.

The public mind became perverted by this business
trend of the nation. Money became the great prize for
which humanity put forth its efforts. Gold became greater
than right; property became greater than humanity and
wealth more powerful than justice. In the public mind the
so-called business man became exalted. There must be

.. 8ome magic about the man who had gathered to himself

great wealth or the control of great wealth. These men
would certainly do the same for public affairs were they
placed in offices of power. Many of these men listened to
this call and aceepted public office and especially in the
halls of legislation. The public had accepted a great fallacy
as a truth, entirely overlooking the fact that the training
of the average business man to get and control money, all
of his study and aectivity having been in that direction
instead of qualifying him for official service, rendered him
of no value in governmental matters and especially in
legislation.

The lawyers quite willingly, in a large measure,
withdrew from public office and either from necessity or
the trend of the times devoted themselves more assidously
to private business. The lawyer who had been so useful in
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office egpecially in the matter of legislation became absent
from these positions and in his place were the so-called
business men or the representative of business or of some
particular group.

The public serviee has suffered therefrom a distress-
ing logs. Legislation is the most important of governmental
functions. It is the greatest act of supremacy that can be
exercised by government over itg citizens. In this work the
legal learning of the lawyer, his acquaintance with govern-
ment, its structure and functions, are indispensable, In
every kind of pursuit a man must have knowledge training
and fitness for the work he is to do, but in the public mind,
legislation seems to be an exception. Each man . thinks
himself a born legislator. In order to properly judge of
laws to be passed, the legislator must have a knowledge
of existing law. He must have a knowledge of the govern-
ment, its practices and its functions. In the territorial
days and for a score of years after the constitution, each
legislative session had a number of leading attorneys in
the bodies. Legislation was well framed, clearly stated
and few laws were declared unconstitutional. :

Again to name all the lawyers who during this period
were the leaders in politieal thought and of their respective
parties would be to call the roll of most of the lawyers of
the state. I shall, however, take the risk of naming a few:

William H. Claggett and James W. Reid were the out-
standing orators of the bar and very active in public
affairs. James H. Hawley, the greatest trial lawyer in the
intermountain region, who swayed juries by the power of
his logie and clear marshalling and analysis of facts, first
candidate of his party under statehood for Congress and
afterwards Governor. W. B. Heyburn, noted for his cor-
rect analysis and application of the law to his facts in
hand. Willis Sweet, first Congressman under statehood;
Edgar Wilson, who followed him in that office; Alex E.
Mayhew, his party’s second candidate for Congress after
statehood, together with a score of others who came later
}:)I;It were active in the leadership of the political life of

e state.

For several years but few lawyers have served in the
legislature. The result has been a literal confusion in legis-
lation. Every member seems to think his political promi-
nence and success depends upon the number of bills he can
introduce, regardless of the necessity for such legislation
or its conflict with other laws or with the constitution.

In the last thirty years and apparently as a result
of this great business development has grown up a system
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of paternalism in government. Socialism or socialistic
tendencies prevail. It became noticeable some thirty years
ago under the appealing title of “Social Justice.” Our
people apparently have become wedded to this socialistic

- idea and instead of doing for themselves, take their every
~need to the national or state governments asking for finan-

cial aid. They desire to have the government do for them
what they should do for themselves. The redistribution of
wealth which some demand is being gradually accomplished
through these large public expenditures and increased tax-
ation.

It is difficult to suggest action for another person, but
] suggest for your consideration the following:

(1) It is needless to say that as members of the Bar,
we stand immovably behind those responsible for the con-
duct of the war in which we are now engaged and for
every help to our military forces wherever they may be.
That any sacrifice necessary for success not only meets
our approval, but has our active support.

(2) That the members of our proféssion give not less

" to their private business affairs, but more to the consid-

eration of public questions. That they not refuse to serve
the public in positions where their peculiar q_uahflca_,twns
are valuable. Especially is this true in legislative bodies.

(3) That they give thought to the idea that amassing
of wealth qualifies a man for public service and especially
as a member of the legislature. Also to the idea that a
man can be a good legislator where he is elected upon the
basis that he is favorable to some particular class or group
of citizens,

(4) To the prevailing idea of progressive socialism in
our public affairs and the growing tendency of groups to
encourage paternalism in government.

(5) That the Bar stand firmly for an adherence to
the constitution of the nation and the state in the adminis-
tration of law, in the enactment of law, and the interpreta-
tion of law. And against the idea that almost anyone who
will promise to promote the interest of some group is a
good legislator and that he has no concern as to whether
the legislation is needed, is beneficial, or is constitutional.

(6) But when the war is over the making of a peace
is just as important as the conduct of the war. Isolationism
ig dead and we should frown upon any attempt to resurrect
it. Those responsible for this war and its atrocities, must be
punished, but vindictiveness towards the common people of
a nation should not be exercised. We cannot give consent to
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the principle of community, or collective, responsibility
for the erimes of individuals.

(7) And lastly but more important than all, that we
etel_'nally and at all times stand against the creation or
maintenance of class hatred or class distrust among our
own people.

We are proud of the greafness, the progress, the
wealth and the might of our America, but we prize more
highly, and hold more dear, the personal liberty, the jus-
tice and the self government guaranteed to us by our Con-
gtitution. We shall hold fast to the ideals of its makers.
We shall strive for that “more perfect union”—*justice”—
“tranquility”—“general welfare” and “blessings of liberty”
—secured to us by it,

When the war is over, we shall ingist upon a return to
the people, every right and every privilege guaranteed by
the Constitution, which we now gladly surrender, realizing
{:)hai_: “1,ndividual rights end when the national welfare

eging.”

PRES. THOMAS : General Martin, we sincerely thank
yvou for such an outstanding address, your keen logical
analysis and sound conclusions. T am sure that it is more
than that to us and that we will hereafter read and re-
read it. On behalf of the bar and personally I extend to you
and Mrs. Martin our sincere and best wishes for joy and
happiness today and during the coming years.

FRIDAY, JULY 10

(Afternoon Session)

PRES. THOMAS: Gentlemen, first is a committee
report. “Proposed Legislation” by Alvin Denman of Idaho
Falls. T will appoint as the committee George Ambrose,
H. B. Thompson, Ralph Albaugh, Alvin Denman, Jess
Hawley and Marshall Chapman.

. ALVIN DENMAN: It has not been my privilege to sit
with the Bar legislative committee excepting once or twice
during the session of the last legislature, so my report to
you will necessarily refleet my own ideas on legislation,
rather than that of any other members of the bar.

The public’s most popular pastime during a session
of the legislature is to berate the legislators, and the mem-
bers of the bar usually heartily join in this sport.

) Since only a few lawyers ever serve in the legislature,
it may be appropriate to scrutinize this branch of our
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government for a moment. The members of the legislature
are restricted by section 238, article 3 of the Constitution to
a maximum salary of five dollars a day and a total of $300

~ for any one session. Now we know that we never get

something for nothing. We cannot expect to send the
most representative citizens to the legislature on five dol-
lars a day.

We ought to champion a constitutional amendment
which will lift the maximum salary to at least ten dollars
a day and a total of $600 for any one session. The time is
most opportune. This is an era of controlled inflation, The
public is in a tolerant mood toward salary increases. Since
it directly affects one of the three major branches of gov-
ernment, the Bar could very properly advocate this change,
which we all realize should have been made long ago. The

-public would probably be very favorable toward our advo-

cacy of such an amendment, because we could explain that
it would not benefit the lawyers. We could be the unselfish
champions of a distinct improvement in our government.
The governor's salary has just been increased from $5,000
to $7,500 a year. This increase was right, and it is only
tight to increase the legislator’s salary.

A more radical but more vital change requires legis-
lative action for effective control of speed on highways.
A preat lesson of this war is that we can get along at forty
miles an hour, and thereby save thousands of lives. If we
can get along in time of war, when time is the very essence
of our existence, surely we can limit our speed in time of
peace. The time will come when we shall distinguish
traffic where speed is essential and that where it is not;
when we shall allocate the air to speedy traffie, and re-
serve the highways for that which does not require high
speed. That time is probably here. The Bar of this state
could render no greater service than by launching a bold
campaign to permanently limit highway speeds to ap-
proximately forty miles an hout. ‘

Thoughtful people have long wondered at what point
the speed of automobiles would be limited. They have seen
the manufacturers step it up from twenty to forty, to and
even over a hundred. They have believed that no highway
could be built to stand up under such speeds; that no auto-
mobile could be trusted at a hundred miles an hour. They
have been alarmed at inevitable rising traffic fatalities.
Along comes war and restriction of speed, and thousands
of lives are saved, and other thousands spared maimed and
disfigured bodies, because the forty mile limit has taken

‘the place of unrestricted speed,
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) It will not be necessary to slow down traffic; simply
intelligently allot speedy traffic to the airplane, and other
traffic to the automobile. There will be an abundance of
airplanes at the close of the war to carry fast traffic at
terrific speeds, but it will require a good many years to
replace the automobiles. Those already built will be es-
pecially unreliable for high speeds, . :

The only one way is by requiring every car to have
a2 governor so that the speed hounds cannot exceed the
limjt.. Those who want to use fast driving to commit sui-
cide should use some method of disposing of their own
lives that will not endanger the lives of others.

No one can disagree with the cbject to be attained.
That object will justify the only means by which it can be
obtained. Something like this must be done to save lives;
and we must not be afraid to be pioneers. All other meth-
ods have failed. Tho the Bar has never before done any-
thing of this kind, we can for once step outside our usual
scope of activity in order to help solve a national menace.
We can really be useful begides being ornamental.

We must expedite the administration of justice. If
we could but transplant some of the excessive speed in
automobile traffic to the horse and buggy speed of our
courts, we would mark this as an outstanding era in the
adminstration of justice. We have made very little pro-
gress sinee Chief Justice Taft said that the administration
of justice in this country is a disgrace. Our slow processes
simply do not fit this modern era of rapid decisions and
lightning speed. Business executives must make prompt
decisions which are just as important as most of the legal
questions presented to our courts, while we are still the
poky members of our national life.

We must not be content to say that since it has always
been that way, it must continue to be so, nor resign our-
selves to the conclusion that nothing can be done about it.
It will do little good to advertise until we can advertise
positive assurance of speedy action.. Our clients question,
“How long will this take?” Today we have to give an
evasive anawer, because we don’t know; and we lose thous-
ands of dollars worth of business because of our present
helplessness. The most industrious lawyer cannot overcome
delay and more delay in litigation. Some legislative changes
might help. Section 57-502 1.C.A., which requires judges
to file affidavits that they have decided all matters finally
submitted thirty days before the affidavit as a condition
precedent to getting their monthly salaries, might be made
effective by providing a forfeiture of a reasonable portion
of the judge’s salary to the litigant injured by delay: of
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more than thirty days. Justices of the peace, whose offices
exist for the sole purpose of quick justice, might be required
to forfeit all fees to the injured party where they fail to
try the issue promptly as now required. And by all means,
the supreme court should be required to call in another
judge where one judge is disqualified. Recently I have had
to twice argue the same case before the same four judges
when one deemed himself disqualified. The judgment of the
distriet court in one of those cases stands affirmed foday
for the sole reason that the four judges could not agree
upon a decision. And in still another case, an injunction
action, where an early decision should have been given,
an equal number of judges disagreed, and action was de-
layed anofher six months for another argument before th

same four judges. _ :

. Minor legislative questions should receive serious at-
tention, Although sections 11-213 and 11-216 I.C.A. require
the clerk to -certify on appeal exactly what papers were
used by the district court, the clerk does not know what
papers were used by the judge. If he makes the certificate
he either does so upon hearsay or just guesses at it, and
if he doesn’t, the appeal will be dismissed, as in Farm
Credit Corp. v. Mulliner, 48 Idaho 306. The judge should be
required to make sueh certificate if he fails to state in
his findings what papers were used by him.

The farm labor lien law should be amended to permit
a farm laborer who summer fallows to foreclose his lien
within a fixed time after the crop on which he labored is
planted. Under the present statutes, he must foreclose
within six months after filing his claim of lien. Oftimes
this compels him to start action long before the crop is even
planted, which brings about an absurd situation. He ghould
have the privilege of perfecting and foreclosing a lien on
the crop he has produced, the same as the farm laborer
who works on an annual crop.

I voted for the 1937 amendment that reduced the
gix months residence requirement of divorce to three
months. I wanted at that time to abolish the requirement
altogether, and still believe it should be abolished. We don’t
require residence in any other kind of action; what has been
accomplished by requiring it in divorce actions?

There is likewise little that can be said in defense of
the requirement of corroborating evidence in divorce ac-
tions. It encourages perjury and produces strife among
the relatives of the litigants, because the relatives are
usually dragged in as corroborating witnesses.

Judge Taylor thinks the recrimination statute should
be repealed. He has recently been compelled to deny
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a divorce to a couple who have lived apart.eleven years '
because both have grounds for divorce. The recrimination
statute will never force them to forgive and forget. If
they do they may, after divorce, immediately remarry.

had no idea that before it could be enacted the legislature
would create the last named departments and he probably
‘was not retained to follow it from its introduction to the
governor’s desk. This suggests to us that attorneys who
draft bills emphasize to their clients the necessity of some-
one being retained to follow the bill from its birth to the
end, in order to avert an untimely death.

Hundreds of bills contain the stereotyped section
that, “Any person who violates the provisions of this act
shall be guilty of a misdemeanor.” This is the lazy man’s
way of drawing a bill. While sometimes there is no other
practical way to provide a penalty, it is often possible to
provide a forfeiture or a waiver of rights or multiple dam-
ages for thp violation of the law. Such provisions are far
more effective, because prosecuting attorneys are reluctant
to charge a person with erime unless the offense involves
downright dishonesty or violence.

These are very unusual times, and my report makes
gome very unusual recommendations, but unless we adjust
surselves to the times, we become useless. I therefore un-
hesitatingly advocate the program as necessary legislation.

MR. OSCAR WORTHWINE: Is there a permanent
committee to whom proposed legislation can be submitted
at this time? ‘

PRES. THOMAS: There will be one set up after this
eeting.

' MR. WORTHWINE : From personal experience of my
- own, I am preparing a measure to improve lien rights of
" the mine laborer. Under existing statutes their lien is on
“the mine or mining elaim. While it has never been passed
~“upon in this state, in other states such a lien reaches only
"“the ore in place and not concentrates produced from the
- “ores, I ran into it to the detriment of twenty-two laboring
"'men, where practically the only assets of the mine were
the concentrates which they had produced. That should
be corrected. '

PRES. THOMAS: Anyone else who has in mind some
“proposed legislation, should send it direct to the secretary,
“Mr. Griffin, and it will be referred to the committee.

MR. GRIFFIN: It is advisable, if you have proposed
‘legislation, to draft what you think should be enacted and
send explanations. The committee is appointed before the
legislature meets and is composed primarily of Boise law-
yers because they can get together; they endeavor to look
over the whole field and see that they are not affecting
something else. Usually they start work in December. So
. the earlier you get your proposed legislation in the better
. -for the committee as they have plenty to do and they do
plenty.

MR. GEORGE L. AMBROSE: With reference to in-
creased pay of legislators. I was in the last senate. The
legislature passed a bill providing funds to pay our ex-
penses, relying upon a decision of a Washington Court
under the Washington Constitution. Our Supreme Court
:ruled against it. Mr. Denman suggested a Constitutional

An example of the kind of penalty which is really
effectwe without resort to classifying violators as crimi:
nals is contained in chapter 5, title 52, 1.C.A. requiring
firms using assumed names to file a certificate showing -
the real owner. They cannot prosecute an action without
alleging and proving compliance; failure to file is prima
facie evidence of fraud in procuring credit. The law does
n}ake the violator guilty of a misdemeanor, but that pro-
vision may just as well have been omitted. It is seldom used.
A little ingenuity will enable legal draftsmen to provide
effective penalties instead of the trite and usually useless
migdemeanor provision. Hundreds of such provisions ought
to be repealed, and operative penalties substituted.

Chapter 46 of the 1987 Session Laws, which provides
that no one but a blind person shall carry a white cane,
contains a section declaring any person violating the chap-
ter guilty of a misdemeanor. The interesting thing is that
this section was stricken out in the senate( Senate Journal
of January 27, page 12, January 28, pages 6 and 7, and
February 4, pages 10 and 11), and the house journal, Feb-
ruary 6 at page 2, shows concurrence. Yet it appears as
section 8 of chapter 46. If any attempt is ever made to
convict a person of violating this section, counsel will be
able to clear him. Maybe this thing has happened before;
it might be profitable for criminal lawyers to search the

journals of the two houses before completing the defense
of their clients.

The 1941 session sent to the governor a bill drawn by
a very able lawyer establishing a state department of in-
surance. The bill had to be vetoed because it repealed all
the laws creating the major departments, re-enacted them
with the department of insurance included, but omitted
the newly created departments of public assistance and
charitable institutions, When the bill was drawn the author
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amendment. In view of the war situation it would not be
advisable now for we have plenty of taxes. I know the
legiglators can't live on $5.00 a day but I.object to the in=
crease during the war. ’

PRES. THOMAS : The next subject is in line with the
excellent ‘dlscug-ssmn we had here last year. The title this
year is: ‘Medical Evidence and Examination of Medieal
Experts.”—H. B. Thompson of Pocatello.

_MR. THOMPSON: T present a discussion on medical
testimony. I would feel a diffidence in the presence of
men as well or better qualified than I am but for the fact
that it is not so that all men in a profession know the
gsame thing in the same way. Many things T shall say wil
not be new to you but I hope that some may be helpful

. The examination and cross-examination of a physician
is, or ought to be, a search for the truth, both factua
and scientific. This requires consideration of two ques:
tions, first, preparation, and secondly, presentation, and E
perhaps thirdly, exploration on eross-examination. ‘

. Concerning the first point, I suggest that the lawyer "
first prepare not only on the law, but that he assemble
and marshal all the available facts which it may be perti-
nent for his physician to consider, and inform himself on
the medical phases of the case so far as he reasonably
and (_:o_nvemently can before discussing the matter with a
physician. I suggest this course because it is likely that
both the lawyer and physician are busy men. Many physi-
cians are not used to expounding their subjects to laymen
and they are apt to speak in terms such as one physician
is accustomed to using with another physician and unless
a lawyer has educated himself somewhat in advance it is &
possibility, if not a probability, that some of the important
things which the physician tells him will go over his head
and not having registered will not be further explored
and developed. Of course it must be.in many cases that
the facts and medical information that the lawyer has
acquired before the conference will be quite incomplete
and will only serve as an introduction to the development
that the conference will afford. Having had the first con-
ference with your medical expert you will proceed to
further explore and develop the facts and your expert will
formulate his opinion in the light of the facts as finally
developed. If following this you have nct finally educated
yourself you may have committed a serious error because
after you get into the court room and are required to
meet the cross-examination of your witness or to cross-
‘examine the opposing expert you do not have a medical
inteérpretor at your elbow but you are on your owm, and

“even you in the course of
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if you are not educated on your subject you cannot expect
to successfully cope with a physician who espouses a

‘theory opposed to the theory of your case.

In the presentation of the evidence it is important

o bear in mind that the physicians think and talk in

the language peculiar to their particular science and that
your conferences with them
and in preparing your case may become so schooled in

their terms that having sensed an answer which is intelli-

-gible to you you may conclude that your examination or
_cross-examination is

complete. But what the doctor has
been saying may be Greek both literally and figuratively
fo the men who may pass final judgment, the jurors. It is
important therefore to see that before you are through
with the examination every technical term be translated
into as simple and plain laymen English as the circum-
stances will permit.

To a physician an ecchymosis of the orbital area is
merely a black eye, but to some juror it may import total
and permanent disability. To the physician static neuritis
is rheumatism, an alveolar abscess is an infected . tooth,
and epistaxis is nose bleed. The mystification that a physi-
cian can create by the strict use of technical terms is
illustrated in the advice given to a mother with respect
to her child. The diagnosis of a young physician wag that
the child had tonsular hypertrophy, endocardytis and cho-
rea. His senior associate told the mother that the child
had infected tonsils and heart leakage resulting in St.
Vitus dance, and prescribed removal of the tonsils, avoid-
ance of overexercise and proper diet.

Next, the examination should be as brief as is con-
sistent with clarity. The minds of many jurors are quite
limited under the best of circumstances, and should not
be needlessly overloaded, and if you are too prone to
unneccessary exploration you may create a fog which will
envelope the jury or possibly the court.

In the preparation of the defense remember that in
every serious case there is a hospital record., Normally
that contains something of the history of the case and

the patient’s preceding ailments and disabilities as given
by the patient to the physician, followed by a pre-operating
“diagnosis, a record of what was done, often times a path-
ological report upon the organs affected or removed and

subsequent medical history.

_ While under the state practice it is debatable whether
"a physical examination in advance of trial may be com-
pelled by the defendant, yvet it may be_requested and in a
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majority of cases it is aceeded to because refusal to sub-
mit to a physical examination is pertinent evidence against
the person go refusing. Under our proposed Practice Rules
provision is made corresponding to that contained in the
present Federal practice. Ordinarily as a result or part
of the physical examination the hospital record and his-
tory of the case come into the picture. If access to the
hospital record may not be properly secured in advance of
trial it at least can be secured upon the trial. Ordinarily
one of the first steps of a physician upon being employed
in a case where a patient complains of a serious injury
is to gecure a history of the case. Almost without exception
the plaintiff’s version of the history of the case is recited
by him, and at least a part of it, to his physician, so
that harm is seldom done by inquiring from the physician
‘what history of the case he received upon his assuming
charge of the patient. That is certainly so where it is
known that there is an unfavorable provable record. It
is important to secure the history of the case both from
the physician and the hospital record because in a large
proportion of the cases the litigant has suffered from
previous afflictions, some of which have become chronie
and others of which have definitely impaired the health
of the party, and it more frequently than not occurs that
in the presentation of the plaintiff’s case no elaboration
is made of these matters. The hospital record may develop
that the plaintiff has suffered from chronic ailments prior
to the occurrence of the event upon which he predicates
his suit, but upon which he would capitalize in his suit or
demand if this were not uncovered.

The testimony of a chiropractor is of but slight value,
except to jurors who have been converted to their worth.
The average chiropractor will ordinarily admit that his
so-called science proceeds primarily upon adjustment and
alignment of the vertebrae, and that unless a case is
chronic when he receives the patient he can cure him if
the patient regularly submits to his treatment and follows
his directions. Most cases concerning which he is called
upon to testify are fresh injuries, or so claimed, and he
will assert that such was the history given to him. He
will then be forced to admit that when a cure of such a
patient is not affected it must be because the patient did
not continue to take treatments or did not follow directions.
He must also admit that not having been educated in a
regular school of medicine he does not know that either
his diagnosis or treatment would have coincided with or
been approved by an M.D. and that for all he knows a
doctor of the regular school of medicine might have dis-
agreed with his diagnosis and condemned his treatment.
The same principles apply in a lesser degree to osteopaths.
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A physical examination before trial is important for
the further reason that where the examination iz made
between recesses or between omne day and the next of
the trial excuses are sometimes offered for delaying the
examination to the last moment and for submitting the
party to examination under circumstances and limitation
of time not conducive to a thorough examination or study.

Under the Federal Practice it is provided by Rule 35
that a party may be required to submit to a physical ex-
amination in advance of trial and upon request the party
examined shall be entitled to receive a copy of .the physi-
cian’s report, but if he shall request and receive a copy
of the report he thereby waives any privilege that he
may have in the action or any other involving the same
controversy with respect to any physician who has at
any time treated or examined him. Further by examining
the party in advance of trial an opportunity is frequently,
if not always, afforded to take x-ray pictures, sometimes
called skiagraphs. The examining physician should inquire
whether such pictures have been taken and ingpect them
and if he i3 not satisfied he should take or have taken
for him by his own operator x-ray pictures which he
knows to have been taken under such circumstances and
in such a manner that they are reliable. While it is
necessary in order to introduce such pictures that prelim-
inary evidence be offered to establish the competency of
the person who took them this ordinarily can quite readily
be done but it is generally recognized that x-ray pictures
may bhe taken in such a manner as will misrepresent or
not clearly represent the true situation and thus form
the basis for an unwarranted or misleading opinion. As
wag recently said by our own Supreme Court in Call vs.
City of Burley, 57 Idaho 58:

“The x-ray pictures are not like the man that
looks in the glass * * * “for he beholds himgelf and
goeth his way, and straightway forgeteth what man-
ner of man he wag’.”

James 1:23-24,

" That opinion also recognizes that the position of the body

or the part photographed and the angle of exposure may
be important matters in the securing of a fruly repre-
sentative and fair pieture. ‘

T have heretofore adverted to the question of priv-

‘ilege secured by our statutes (Sec. 16-203, subd. 4 of

the Idaho Code). It should be noted however that such
privilege is not available to a party in workmen’s com-
pensation cases, it having been so held in Skelly vs, Sun-
shine Mining Company, 109 Pac. (2d) 622, at page 627.
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The privilege may likewise be waived either by
the written terms of a contract of employment or by the
terms of an insurance poliecy or an application for insur-
ance as was done in the case of Murphy vs. Mutual Life
Insurance Company, 112 Pac. (2d) 993. :

Nurses’ testimony is not objectionable on the ground
of privilege. ‘

-Thqre has_ been some. slight confusion in Idaho of
recent times with respect to the weight or effect of the
testimony of physicians or other experts. -

In Evans vs, Cavanaugh, 58 Idaho 824, 78 Pac. (2d)
83, the syllabus readas:

“Expert testimony as to his opinion is not evi-
dence of fact in dispute, but is advisory and admis-
sible only to assist triers of facts to understand and
apply testimony of other witnesses.”

This is the summation of language appearing in the opinion
of which the following constitutes a part:

) “The testimony of an expert as to his opinion
18 not evidence of a fact in dispute but is advisory
only to assist the triers to understand and apply the
testimony of other witnesses.” .

From this it was assumed by some that whenever an expert
testified whatever he may have said was only advisory.
This decision was cited in some subsequent cases which
were clarified in the case of Stroschein vs. Shay, 120 Pac.

(2d) 267, in which physicians testified not only as experts

but with reference to observation and treatment. At page
271rtthe.dprevious cases were commented upon and the
court sald: ' '

“Their testimony was based upon hypothetical
questions and not upon observation and treatment.
* * * There is no distinction between expert testimony
and evidence of other character as regards the weight
to be given it in a particular case. * * In Langford
vs, Jones, 18 Or, 307, 22 P. 1064, it was held that
opinions of experts on questions of medical science,
though based upon hypothetical statements, are en-
titled to the same consideration as other direct oral
testimony, when such statements are found to be real.
* » * A medical question being involved, the testimony
of one learned in that line was proper, and his opin-
ions amounted to competent and substantial evidence.”
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The last expresgion to the effect that the opinion of
a qualified expert may constitute competent and substan-
tial evidence is based upon sound reasoning and may fre-
quently be the deciding factor of the case.

This phase of the subject merits weighty considera-
tion. A situation may well arise where an undisputed and
indisputable history of the case will appear and that based
upon such history a physician of unquestioned reputation
may testify that the cause of complairt resides in a prev-
iously well established condition with no qualified or other
expert witness disputing him. In sueh a situation, for the
court to permit the witness to successfully assert that
the condition of which he complains arises from another
cause and to permit the jury to base a verdict thereon
presents a serious question which has been answered by
many courts, which hold that under such circumstances the
expert’s testimony may be conclusive, To extend the jury
principle to the point that such testimony may be disre-
garded is to establish anarchy in place of law.

The general rule with respect to hypothetical questions
applies equally to the examination of physicians. It is error
to inquire from the witness what his answer is, based upon
the testimony of other witnesses, and the other evidence
in the case, without its express recital, which possibly may
have extended over several days, and some of which may
have escaped him, but there should be propounded to him
a definite statement of facts established by the record.
It was so held in Evans vs Cavanah, 58 Idaho 324. Also
it is erroneous to submit to a medical expert witness what
purports to be all the facts in the case or a complete
summary of the evidence and require from him an answer
of the ultimate issue, such as whether in his opinion upon
guch facts the person was totally and permanently disabled.
It was so held in U. 8. vs. Stephens, 78 Fed. (2d) 695,
and in U. 8. vs. Spaulding, 293 U. 8. 498.

In a medical case, as in any other, the plaintiff must
egtablish his case not by poasibilities, but by probabilitiqs,
and evidence which leads as reasonably to one hypothesis
ag to another tends to establish neither. This principle was
discussed and applied by Judge Cavanah in Roberts vs.
United States, 17 Fed. Sup. 641,

I have the temptation to discuss a subject'o_f frequeht
litigation—traumatic neurogis, but I ghall refrain because
it would unduly prolong my presentation, and because it

“belongs more properly within a doctor’s presentation,

which I would like to hear. Most any physician in Idaho
will give you a lucid explanation of compensation neurosis
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together with the magic remedy. One physician defined

1t to be a lively expectation of benefits to come.

PRES. THOMAS: § am sorry to announce that Dr.
Pittinger cannot be here. At the last moment one of his
associates has been called to the army and another one is
out of town. As you know, the doctor has been examined
in hundreds of cases and his testimony treated as extreme-
ly reliable, and the man himself above all reproach. We
are very sorry the doctor couldn’t be here. Perhaps in
some future meeting we will have him and again take
up the medical and legal discussions that we commenced
last year.

We are continuing our program on abstracts of title,
The first discussion is from one well qualified, the Chair-
man of the Washington Committee on Real Estate Titles
and it gives me great pleasure at this time to introduce
to you, Mr. H. M. Hamblen, ‘

MR. H. M. HAMBLEN: Mr. President and members
of the bench and bar in Idaho, I bring to you the greetings
and best wishes of the members of the bar of the State
of Washington and from the President of the Washington
Bar, Mr. James P. Dillard his personal greetings. He very
much appreciates the invitation which was extended to
him to be present at this meeting and he regrets that
lgl'overnment business makes it impossible for him to be

ere.

May I also inform you of the annual bar convention
of the State of Washington to be held at Spokane, Sep-
tember 25th and 26th. T hope some of you will be there.
We would very much like to have you. Our hospitality will
be as genuine as yours has been and I invite you to attend.

With reference to title examinations and the work
of the Washington State Bar, it is a privilege to share
a place on your program with Mr. Van de Steeg. In fact,
I am a little embarassed. When it was first mentioned to
me I thought we were doing something in Washington
that might be of interest to you gentlemen. Our commit-
tee exists for the first time this year and in my ignorance
I thought possibly it would be novel to you. However,
after T had accepted the invitation to come down here
and report on our work your program chairman, Mr.
Smith, sent me the two reports made by Mr.- Van de
Steeg at the meetings in 1940 and 1941, and I discovered
you had been working on this problem for three years
and in almost every phase of the work were considerably
ahead of us. Under those circumstances there isn’t very
much excuse or justification for my being present except

IDAHO STATE BAR PROCEEDINGS 141

this one thing, I hope by being here I can emphasize to
you the importance of this work. To my mind it is very
important; it is important not only from a bread and
butter dollars and cents standpoint but from s public
relations standpoint also. Possibly I can bring home to
you the importance of this work your committee is doing
here, Ninety-five percent of the work in the State of
Washington has gone to Title Insurance Companies, and
the lawyers, to my mind, have only themselves to blame.
We have been more or less of a curse to ourselves and
the title companies have simply furnished better service
and done a better job. But don’t let this thing go by de-
fault here in Idaho as we have in Washington because it
isn’t necessary. I think there is a way the thi_ng can be
worked out. Title examinations don’t bring in big revenue
in reference to the bread and butter aspect, but you know
how a few examinations a week will help pay for the over-
head of your office and there is no reason why you can't
keep that work. Almost more important, however, to my
mind is the public relations aspect. This morning a paper
was read in reference to one aspect of public relations
and the public relations problem. There is another angle
worth mentioning. I think I can best go into that by re-
ferring to an actual examination, giving you an illustra-
tion of what happens sometimes in these title examina-
tions. Your client, about to purchase a piece of property,
gives you an abstract of title to examine. You go through
it carefully and you give him an opinion certifying the
title is good and merchantable and free and clear of en-
cumbrances. A few years later your client goes to sell that
property. The purchaser takes the abstract to his attorney
and he discovers that back in 1915 there was a foreclosure
sale where improper notice was given or finds some other
minor technical defect in title and refuses to certify it and
gives an opinion to his client raising that as an objection.
What will your client do? He comes back with your opinion
and he has the opinion from the purchaser's attorney and
his first reaction is, of course, that the second attorney is
somebody who doesn’t know his business or is being over-
technical or is an old fuddy duddy. of some gort, and you
possibly step in and encourage that idea; possibly you have
to, but that isn’t good for public relations. We shouldn’t
be criticizing our fellow attorneys on things of that sort.
Anyway you go ahead and try to straighten out the defect
and you get affidavits or something. Whereupon possibly
your client begins to wonder whether there wasn’t some-
thing that you overlooked; something to that objection in
the first instance and wonders why you didn't get that
straightened out yourself. About that time you come dan-
gerously close to losing a client. Finally you get the title
straightened out after three or four weeks or a month
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or Ionger and maybe even a suit to -quiet title and about
that time both your ¢lient and the purchaser are begin-
ning to think—what is the matter with all the attorneys?
Why can’t they get together in advance and figure those
things out? There is your public relations; something that
has hurt the attorneys in the past. Sometimes that has
driven business away from the attorney’s door.

1 think we have only ourselves to blame in Wash-
ington. Anyway that’s been the problem in Washington.
We finally secured the appointment of a committee to
work on standards for examination of abstracts. The
Board of Governors apparently didn’t understand the prob-
lem because out of the committee of five they _appoinj:ed
three attorneys employed by title insurance companies.
We figured we were stymied. I want to say though that
those men came in and cooperated one-hundred percent
and gave us the benefit of their ideas and practice and I
think, as a matter of fact, it has been extremely valuable
to us to have those men on our committee. Qur committee
went to work and we have made some progress in Wash-
ington, We have gotten out a report advising our bar asso-
ciation what we are trying to do., We have adopted as a
committee twenty-nine standards to be used by attorneys
in the examination of abstracts of title. These things may
gseem needless to a lot of you but they are difficulties or
defects which may cause much trouble. We have tried to
lay those things to rest once and for all. We have arrived
at twenty-nine standards today, which follow:

“At the outset there are two fundamentals which
should be kept in mind. First, an examining attorney is
giving merely an opinion of the title. The law protects
him if he has used the care of a reasonably prudent title
examiner,—it does not require him to be 100 per cent
accurate. Second, the objeet of examination is to aseertain
if the abstract shows a marketable title, not a letter per-
fect title. As stated in Cummins v. Dolan (52 Wash. 496) :

“The authorities hold that to render a title mar-
ketable it is only necessary that it shall be free from
reasonable doubt, in other words, that a purchaser is
not entitled to demand a title free from every pos-
sible technical suspicion, he can only demand such

" title as a reasonably well informed and intelligent
purchaser acting upon business principles would be
willing to accept.” ,

“On the first proposition if an examiner follows the
standards set up by us after careful consideration and
conference and after submission and-aceeptance by-the bar,
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he will almost certainly so far as those standards are in-
volved be satisfying the care required of a reasonably pru-
dent title examiner.

“This does not -mean that the standards proposed by
this Committee will necessarily conform to ultimate deci-

. sions of the courts, or that such standards have any legal

effect in themselves. But this does not destroy their useful-

' ness—as has been demonstrated by the successful working

of the plan in other states. Successive committees will cor-
rect our standards if and when they prove erroneous.
Until that time we can rely on them just as we rely on a
court decision until it is overruled. So far as possible,
controversial matters have been avoided and every effort
made to avoid giving the semblance of judicial importance
to any of the proposed standards.

: “The method of procedure adopted by the commitﬁee
follows generally the system used in other states. Actual
problems taken from the experience of our members have

.been gathered together and after study and consideration

a recommendation has been made. These represent only a
start on what may eventually be done by subsequent com-
mittees. Many of the problems may seem to deal with
trifles—yet it is so often the trifling defect which causes
thp trouble. It is hoped that these problems and answers
will be approved with the acceptance of this report and
that members of the bar will assist the efforts of the
committee toward uniformity by following said standards
and by submitting to the committee the problems which

they encounter in .their own abstract examinations.

“The aim of your committe has been to liberalize
standards for title opinions so far as reasonably permis-
sible. At the same time it should be pointed out that title
examinations indicate many inexcusable errors made by
attorneys; and it is hoped that nothing herein will encour-
age carelessness or lax methods on the part of the bar in
connection with documents and proceedings affecting real
estate titles, * * *

STANDARD NO. 1.

‘ Problem: Most U. S. Govt. patents have been issued
subject to vested and accrued water rights, the right to
extract ore, and rights of way for ditches and canals. Shall
we list these matters as encumbrances in our title opinions?
Recommendation: It is recommended that the attorney
list said matters in his title opinion, with the added state-
ment that no objection to the marketability of the title is
made on that account. See Dopps v. Alderman, 112 Wash.
Dec. 90 (Jan. 17, 1942) o
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NO. 2,

Problem: Some U. 8. Govt. patents, particularly those
issued to railroads, contain a clause: “Excluding and ex-
cepting all mineral lands should any such be found. . . .”
May we disregard this exception in our title opinions?
Recommendation: It is recommended that no exception be
listed in our title opinions on this account. Comment: The
issuance of a U, S. Govt. patent (except when based on
mineral claims) has been held to be a conclusive determina-
tion by the Government that the land is agricultural and
non-mineral bearing and exceptions such as the foregoing
are void. See Burke v. 8. P. R. Co., 58 L. Ed. 1527.

NO. 3.

Problem: State deeds expressly reserve and exeept “all
oils, gases, coal, ores, minerals and fossils . ... and the
right to explore,” subject, however, to the requirement
that full payment must be made to the owner for damage
to his land in event the State exercises such rights. (See
Rem., Rev. Stats.7797-56.) Recommendation: It is recom-
mended that where title is derived under sueh a state deed,
that the attorney list such exceptions and reservations.in
hig title opinion with the added statement that no objec-
tion t% the marketability of the title is made on that
account.

NO. 4.

Problem: Many railroad deeds, particularly from the
N. P. RR Co. and N. P. Ry. Co., contain reservations of
railroad rights of way and of Coal and Iron lands. Recom-
mendation: It is recommended that the examining attorney
list such reservations in his title opinion. Comment: A float-
ing railroad right of way is not extinguished by non-user
or by ordinary adverse possession. See 142 Wash. 204.

The purchaser or mortgagee for whom an attorney
is examining will ordinarily be justified in accepting the
title subjeet to the above exceptions on the basis of a
reliable affidavit or report that no railroad has been located

and that the lands in question are non-coal or mineral
bearing. .

NO. 5.

Problem: May interlopers in the chain of title be dis-

regarded? Recommendation: It is recommended that a

conveyance or mortgage appearing in the abstract from:

a person who appears never to have had any connection
with the property may be disregarded as not constituting
any cloud on the title, except where the conveyance or
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mortgage is the last instrument in the chain of title. Com-
ment: See Cummings v. Dolan, 52 Wash. 496.

NO. 6.

Problem : When may discrepancies in names or initials
of parties in the chain of title be disregarded? Recom-
mendation: (a) In identifying a grantor W}th a prior
grantee, it is recommended that the fol]owmg d1screpa_mc1es
be disregarded unless the abstract discloses other infor-
mation creating a reasonable doubt as to the identity : (1)
If the party is designated by a full Christian (gn{en).name
and a full surname (family name), discrepancies in the
spelling of either or both may be disregarded so long as the
pronunciation remains unchanged. e.g. Lewis Haywood
and Louis Heywood. (2) If the party is des;gnatet_i lg;g a
full Christian and full surname plus a middle initial,
discrepancies in the initials may be disregarded. e.g. Lewis
E. Haywood and Lewis R. Haywood. (3) If a party is
designated in one place by a full Christian name and in
another place simply by initials, identity should be estab-
lished by affidavit or otherwise, unless the last discrep-
ancy is more than 10 years old, in which case the discrep-
ancy may be disregarded if the first initial corresponds
to the first letter in the Christian name, (b) Where the
discrepancy appears in a court proceeding affecting the
title in which process or notice is served on the owner
and he does not appear, the discrepancy may not be dis-
regarded, unless the pronunciation thereof is substantially
the same within the rule of iden sonans. Comment: See
generally Kelly v. Kuhnhausen, 51 Wash. 193. Carney v.
BRigham, 51 Wash. 452,

NO. 7.

Problem: (1) May an examiner disregard the omis-
sion of a notarial seal on the acknowledgment of a re-
corded conveyance? (2) May other defects in the form of
an acknowledgment of a recorded conveyance be disre~
garded? Recommendation: (1) It is recommgnded that
omission of the seal be digregarded if the deed is 10 years
old, or if it be shown that the notary was in fact duly

commissioned at the time the acknowledgment was taken.

(2) Defects in the form may be disregarded although
good practice will suggest correction of the defect and
re-recording wherever it is possible. Comment: See In
re Deaver’s Estate, 151 Wash. 454. Rem. Rev. Stats. Sec.
10599, :

NO. 8.

‘Problem: May an examiner pass over a conveyance
or a release executed by a corporation on which the cor-
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Porate seal is omitted? Recommendation: It is r

? : eco -
ed that such defect be passed, if the authorit'yng?e}c]}?e
ollicers to execute the instrument can be otherwise estab-

lished, or if the deed is at least 10
3 r : years old. Comment;
1§§. Oldfield v. Angeles _.Brewmg & Malting Co. 77 Wash,

NO. 9.

Problem: In support of a co ion’ : ‘
rporation’s co

%nortﬁage or release, must the resolution or ot%l'er gﬁ%ﬁﬁﬁ@

gr the same be supplied? Recommendation: Not if the in-

strument is (1) Executed by the President or Vice-Presi-

NO. 10.

Problem: When may a contract of sale be disregarded -

—title having heen retained, or conveyed to some:

than the contract burchaser, and theri being ;Ifl ex?gc%fghgz
rehnqu;shment or quitclaim deed from the contract pur-
chaser? Recoxpmendatiqn: It is recommended that if the
contract containg a specific provision for consummation on
or before a fixed time, that after the lapse of ten years

from the expiration of the time limit, it should no longer

be cc}nlns1dered an encumbrance, provided it is shown that
Eurc aser or others _cle_nmlng under purchaser have not
€eén In possession within the last ten years.

NO. 11.

Problem: After what period of time ma
leased mortgage be disregarded? Recommendzﬁ:i;’ﬁ1 : l}l;r?s
%'ﬁcommended that the title be certified in disregard of
t't? mortgage if there has been reasonable activity in the
itle for a beriod of 30 years without recognition of the
ﬁnreleas_ed 1nteres1§s. Comment: “Reasonable activity” may
e considered too indefinite a criterion, but this is a situa-
tion where some discretion must necessarily be exercised,

or mortgages which would be expected to refer to onld

claims if there were a subst i
-be congidered reason:?l‘;/iy a:ti::rg?e to them, the title should

NO. 12.

Problem: A mortgage ig
) placed of record f
by the recording of a “correction mortgage” which c(:)l:'g;?tg
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Is it necessary to require a release of the original mort-
gage? Recommendation: It is recomended that the title
be passed without requiring a release of the original mort-

gage.

‘NO. 13.

Problem: May the examining attorney pass a mort-
gage as released when the. release properly describes the
date and amount of the mortgage but fails to refer to
the book and page of recording? Recommendation: It is
recommended that such mortgage be treated as released
if the abstract shows only one mortgage which fits the de-
scription as to date and amount shewn in the release and

if the abstracter will add a notation that there is of rec-

ord no other mortgage between the same parties of the

" same date and amount covering this or any other property.
- NO. 14,

Problem: May the examining attorney pass a mort-
gage as released when the release shows the correct book
and page of recording but shows an incorreect date or an
incorrect amount for the mortgage? Recommendation: It
is recommended that the mortgage be passed as released
if the abstracter will add a notation that there is no other
mortgage of record between the same parties on this or any
otiler property of the date or amount referred to in the
release. .

NO. 15,

Problem: May the examining attorney pass a mort-
gage ag released when the releage identifies the mortgage
by correct date and amount but refers to the wrong book
and page of recording ? Recommendation : It is recommend-
ed that the mortgage be passed as released if the abstracter
will add a notation showing that there is no other mort-
gage between the same parties recorded at the book and
page referred to in the release, and that there is no other
mortgage of record between the same parties having the

. same date or for the same amount,

NO. 16.

Problem: A deed runs to a grantee without showing'
name of grantee’s wife, or grantee’s marital status. Later

"~ grantee and his wife convey the property away without

any recital that they were husband and wife at the- time
they acquired title. May an examining attorney pass the
title in this condition? Recommendation: It is recom-
mended that the title be not certified without objection on
this aceount unless it appears from other insruments
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in the abstract or from reasonable collateral inquiry that

grantee had the same wife or was unmarried at the ti
h% la_cqunred tltl_e. Comment: Strietly speaking it is.pg;?
sible for the wife of a grantee to have died (or to have
been divorced) .after title was acquired and the grantee
to have remarried before conveying so that if the first
]\;V'Lfe died leaving children the title to an undivided one-
d_alf would be vested in them (or in case of divorce in the
lllvorced wife). As a practical matter however experience
shows that it is almost impossible for this to happer with-
out some notice thereof appearing in the records. There
are thqusaqu of conveyances which fail to name the
g‘lll'an@e-es wife and it is often impossible to secure any
J{é.howmg with reference thereto, This is a situation where
i e extent of the inquiry to be made must be determined
y each examiner in the light of the particular case.

NO. 17.

. Problem: A deed is given to John Smith

without naming a beneficiary and without sgtfinTgr%?)igc%
any trust. There is no declaration of trust or other trust
instrument shown in the abstract. Thereafter, there is a
conveyance from John Smith, Trustee. May the convey-
ance be considered sufficient? Recommendation: It is
;‘ecommendeq that; the conveyance be considered sufficient
in the following circumstances: (1) If the instrument cre-
ating t}le trust is obtained and placed of record showing
tlbustee s authority to convey, or (2) If the conveyanece is
E’h yvears old and John Smith’s wife joined in executing
the deed—mno further reference to any trust being made
in later instruments. (3) If (for more recent convey-
ances) _the ’Wlf.e joing in the deed and satisfactory showing
Il?ét:if:ili%i‘;ltstasé ]Bn;‘gg that %&er%o were in fact no trust

. idson v. Ma ei

v. Hopkins, 133 Wash. 425. ntor, 45 Wash. 660. Reilly

NO. 18.

Problem: There is a conveyance to A wi

showing or indication of A’s marital sltaa.tu‘s":.1 t}ﬂnt;rang
conveys, again vnthot}t any indication of marital status.
An affl.dawt is supplied showing that A was unmarried
at the time of acquiring title, May the examiner pass the
conveyance on the basis of such an affidavit? Recommenda-
tion: It is recommended that the conveyance be passed
Comment: See Singer v. Guy Investment Co., 60 Wash. 674.

NO. 19.

Problem: There is a conveyahce to A. Later X Y
Z convey the property by deed containing a recital tﬁ:’lc
X Y and Z are the sole heirs at law of A, deceased. A
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disinterested affidavit is also supplied showing that X
Y and Z are the sole heirs of A. May the title be passed in
this condition without probate of A’s estate? Recommen-
dation: It is recommended that the title be pasged if the
conveyance from the heirs is 30 years old and if the
affidavit establishes the death of A prior to 1901 (when
the inheritance tax law was enacted) or if subsequent
thereto, that waiver from the inheritance tax division
be obtained. Comment: It is recognized that ordinarily
an affidavit to establish heirship will not be aecepted as
sufficient (See Crosby v. Wynkoop, 56 Wash. 475). Never-
theless where a disinterested affidavit is supplied and the
deed from the heirs is at least 30 years old, so that subse-
quent owners have held under color of title for a period
excoeding the combined total of 21 years plus the statutory
limitation period, it is thought that an examiner may
reagonably consider the title marketable. Of course if there
is no deed from the heirs the title cannot be passed simply
on the strength of probate proceedings on the estate of
A’s spouse. (See France v. Freeze, 4 Wash. (2nd) 124,

NO. 20.

Problem: It appears from the abstract that a deed
in the chain of title was placed of record after the grantor
(or one of the grantors) died. Recommendation: It is
recommended that a reliable affidavit be obtained show-
ing when the deed was delivered and if possible the actual
consideration paid. If the delivery was made prior to

grantor’s death the deed may be treated as a valid con-

veyance. If the deed was delivered within 2 years of
grantor’s death and the full market value was not paid
therefor, an objection may be noted covering the possibility
of a lien for State inheritance tax or Federal estate tax.
Any deed delivered after grantor’s death or conditioned
f(;ll' delivery upon grantor’s death will not be passed as
valid.

NO. 21.

Problem: May title be passed based upon a recorded
statutory community contract between husband and wife?
Recommendation: It is recommended that the same be
approved upon proper showing of record by affidavit or
otherwise that the spouse has been deceased for more than
gix years, that the parties were married at the time of
such decease and that the property is exempt from inheri-
tance and estate taxes, or that the same have been fully
paid. (See Rem. Rev. Stats. 1368, 6894).

NO. 22. ‘
Problem: Under what circumstances may the convey-
ance of a person who has been committed to a State
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Institution in insanity proceedings, and subsequently dis-
charged_ as recovered, be regarded as sufficient? Recom-
mendation: It is recommended that such a conveyance be
considered sufficient where an order restoring to compe-
tency has been entered in the proceedings under which
guch person was committed. '

NO. 23.

Problem: Under what circumstances may a deed or
mprtgage executed by an executor under a non-intervention
will be passed where the estate is in proeess of probate?
Recommendation: It is recommended that such deed or
mortgage be passed in either of the following situations:
(1) Where the will contains specific authority for the
conveyance in question and there are no inheritance taxes
or such taxes have been paid, or {2) Where an order of
solvency has been entered and a showing is made that the
conveyance is for an administrative purpose and there
are no inheritance taxes or such taxes have been paid; or
(3) Where a petition to sell or mortgage is presented to
the court showing necessity for selling or mortgaging for
administrative purposes and the regular procedure fol-
lowed as prescribed by statute for intestate estates.

NO. 24.

Problem: May the examining attornéy pass a mort-

gage as released when the release is executed by the exec-
utor or administrator of the estate of the mortgagee, which
1s in _course of probate in another county or state? Recom-
mendation: It is recommended that such mortgage be
treated as released if certified copies of the portions of
the foreign probate showing due and proper appoint-
ment and qgahﬂcatmn of such executor or adminisrator,
be recorded in the county where the real property is situat-
ed and showing made that the letters have not been re-
voked at the time of executing the release.

NO. 25.

Problem: A mortgage held by a corporation is re-
leased by an attorney-in-fact acting under a properly exe-
cuted, acknowledged and recorded power of attorney from
the corporation. Is it necessary for the release to bear the
corporate seal? Recommendation: It is recommended that
the release be passed without the corporate seal.

NO. 26.

_Problem: A, a mortgagor, conveys the real property
sub_Ject to the mortgage to B, the mortgagee. Recommen-
dation; (1) Where the deed contains the recital that is
given in extinguishment of the mortgage and the debt se-
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cured thereby, such deed may be treated as extinguishing
the mortgage and transferring the fee interest to the
mortgagee. (2) Where the deed contains no recital of in-
tention of extingishing the mortgage by the conveyance,
there is only a presumption of merger, the ultimate effect

- depending upon the intention of the parties. Such deed

may be given effect as an absolute conveyance, where
mortgagee executes a release, or where he subsequently
conveys with a warrant against the encumbrance. Com-
ment: The vital and essential thing to the validity of a
deed taken in lieu of foreclosure of a mortgage is that the
debt secured by the mortgage must be cancelled, If that
is not done and the relation of debtor and creditor con-
tinyes, then the mortgage lien continues.

NO. 27. -

Problem: The abstract shows that the patent from
the United States has not been recorded there being merely

- & take off from the records of the U. S. Land Office. Rec-

omendation: It is recommended that the attorney make
note of this fact, and recommend that the patent, or a
certified copy thereof be recorded, with the added state-
ment that no objection to the marketability of the title is
made on that account. Comment: Title by patent from
the United States is title by record and neither delivery
to the patentee nor recording of the patent in the office
of the county auditor is necessary in order to give it va-
lidity. The patent should be recorded however in order
that the evidence of title may be readily available. See
Sayward v. Thompson, 11 Wagh. 706,

NO. 28.

Problem: The abstract shows an unreleased claim of
lien of mechanics or material men’s that has been filed
for a period in excess of eight calendar months. Recommen-
dation: The treatment of such liens is largely a matter
within the diseretion of the examiner based on considera-
tion of the facts of each case. If the lien notice contains
no statements about the extension of credit, liens of small
amount may be safely ignored after eight months from
the date of filing. Liens of large amounts should be investi-
gated before being passed, and if possible releases should
be required, unless at least 2 years old. Comment: Rem.
Rev. Stats. 1138 provides that no such lien shall bind the

" property subject to the lien for a longer period than eight
_ calendar months after the c¢laim has been filed, unless an

action be commenced in the proper court within that time
to enforee such lien; or if credit be given, then eight
calendar months after the expiration of such credit. The
Supreme Court has not decided whether the credit given
must be -stated in the lien notice in order to extend the
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lien ‘peyond.eight months. If an effective extension may
be given without such extension being set forth in the
notice, then it cannot be determined from the records
whether a lien is outlawed.

NO. 29,

Pro_b]em: Secs. 841 and 842, Rem. Rev. Stats. refer to
the serving of “notice” on tenants in common in partition
proceedings. Is the requirement satisfied by the serving of
a summong in regular form? Recommendation: It is rec-
o;nn%e’r’lded that service of summons be considered suffi-
cient.

We don't feel our work is completed by any means.
We intend to continue the work of this committee and
we are asking our fellow attorneys to submit their prob-
lems and, if possible, standards will be arrived at.

. We haven't done nearly as much work as we would
like to. We haven’t touched the problem of cutting down
or eliminating certain matters in abstracts which your
committee has done. We all know what a curse it hag
]_aeen to have abstracts full of unnecessary proceedings, It
1s expensive to our clients and it is difficult for an exam-
Ining attorney to go through a lot of unnecessary stuff,

) In Washington we have had an unfortunate example

in losing so much of this business. I think with this com-

mittee, we have got our foot in the door and I hope we

can keep it there. In Idaho you are fortunate and the door

is open. If you give Mr, Van de Steeg and his committee

l;;oulé support you will certainly keep this work in your own
ands.

) MR. E. B. SMITH: I would like to suggest that sim-
ilar standards be distributed by the Idaho State Bar. I
believe that the committee which we have appointed would
have sufficient power to make those same recommendations

and that they be disseminated to the various members of
the bar.

wr,. DRES., THOMAS,: Next is along this same line.
Progress in Idaho,” by George H. Van de Steeg of Nampa.

MR. VAN de STEEG: T want to express my appre-
ciation to Mr. Hamblen for the talk which he ﬂasp?u:t
glven us. ' :

) Ag those of you who attended our 1940 and 1941 meet-
ings know, or have read in the proceedings of those meet-
ings, we starled with this matter of title examinations
purely as a local effort. The lawyers of Nampa became
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convinced that unreasonable objections and requirements
were being made by ourselves, as well as others, in our
examinations of titles, which objections were in many in-
stances, as we well knew, not well taken, and resulted only
in increasing the expense to our clients and making them
disgusted with the legal profession.

So we attorneys resident in Nampa found that we
could agree unanimously on quite.a number of matters that
were common to many of our abstracts. Specifically, there
were a half dozen or more estate proceedings with which
we were thoroughly familiar having examined the said
proceedings time and again; we knew they were sufficient-
ly regular so that they could properly be accepted and
passed. - To ingist that these proceedings be abstracted at
length we agreed was a useless and unnecessary expense
which served no useful purpose. Therefore, we said that,
go far as we were concerned, we were going to pass them.
Likewise, there were quite 2 number of judicial groceedings
with which we were thoroughly familiar and satisfied,
and these we agreed among ourselves we would pass with-
out making the requirement that they be set out at length
in the abatract. ;

The committee representing the Nampa Bar made a
report to the Seventh Judicial District Association, which
report embodied the views of the members of the Nampa
bar, Last year I was unable to report to you that the Dis-
trict Agsociation had accepted and approved that report.
Today, however, I am able to tell you that our District
Association has approved and adopted the recommenda-
tions contained in the report of the Nampa bar.

However, even before we had this approval, in fact, for
the past two years, we lawyers at Nampa have examined
our abstracts on the basis of the local agreements we had
amongst ourselves. And it has worked out most satisfac-
torily. Now, instead of picking every little flaw and mak-
ing it an objection to the the marketability of the title,
instead of construing everything we can find in the abstract
“against the title”, we cooperate together with a view to
waiving everything that isn’t really serious, in an honest
endeavor to find the title 0. K., unless there is something
seriously -objectionable, or something as to which there is
reagonable doubt. There isn’t one single, solitary case that
I know of where a question in title examination has come
up between two members of the Nampa bar that hasn’t been
speedily and satisfactorily resolved, without bringing the
client into it at all. If the two attorneys are not able to
see eye to eye on the question after discussing it between
them, they submit it to our local advisory committee, and
it is threshed out and so far as I know there never has
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been a case that wasn't mutually agreed upon and:worked
out by that method. Now, suppose however that there is
an outside lawyer who is raising the objections to our
titles, what then? Waell, we have already found that if he
is a Boise or Caldwell or Payette or Weiser attorney, and
we are able to assure him that we members of the Nampa
bar have agreed to pass the objection, in no case has the
outside attorney refused to follow us. All they want to know
is that we O. K. the matter in Nampa. They don’t even
want it in writing. I have had them call me by phone time
and again to ask what we do regarding such and such a
matter, and when I tell them that we do not find it objee-
tionable anymore, that settles it and they also pass it.

At least two times during the past year I have had
out of state attorneys raise objections to matters. we had
agreed locally to pass. In each case I wrote the attorney a
nice letter telling him that his opinion had been referred
to me to see what could be done about the matter, that I
fully appreciated that he was quite justified in making
the objections he did not being familiar with the local
conditions, and then advising him that our Nampa bar
knowing all about the facts had adopted a resolution that
we would no longer raise any objection to the particular
defect he pointed out, but would pass it without even mak-
ing any comment on it. In each case I received a prompt
reply adviging me that, in that case, he also would pass it
but would state in his letter of opinion that he was passing
it upon the precedent established by the Nampa bar.

At Pocatello in 1940 and again last year at this place,
I urged that our attorneys elsewhere throughout the state
get together as we did at Nampa and iron out these title
matters that were common to their own immediate localities.
I am not able to tell you whether much progress has been
made in this direction. If there has been, I have not been
advised. Of course, I know that at Caldwell a committee
has been working for more than a year, but they appear
to be having more difficulty than we did at Nampa 111
agreeing among ourselves.

‘To date what we have been doing is endeavoring to
establish and to have accepted by title examiners elsewhere
certain standards of procedure as to specific matters shown
upon abstracts that were of local import only.

The time has now come, it seems to me, that we should
go beyond these purely local matters and establish some
general standards to serve as a guide and to become a
rule of practice among all title examiners. That is what
is going on in other states and there would appear to be
every justification for us in-Idaho te help the movement
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along. With that end in view your committee appointed
on title examinations has met and done some preliminary
work along the line of General Standards which it is
thought might well be adopted in Idaho. The whole idea is
to obtain uniformity amongst all the attorneys throughout
the state on identical problems presented in abstracts.. The
adoption of Standards, will, or ought to accomplish this
purpose.

In addition to the adoption of Standards, it also seems
to me that we should make a study of possible curative
statutes such as other states have enacted into law. I believe
that a careful study of such statues would enable us to
present to the Legislature proposed laws which would
enable us in the future to overlook and disregard a great
many matters that we now feel in duty bound to point out
ag. defects in the record. T understand that Oregon and
many other states regularly enact such cuarative statutes.
Certainly they wouldn’t do it unless it found favor with
both the bar and the public. In this connection I have
never understood the reason why our Legislature in 1939
repealed the statute we had which provided that after ten
years a mortgage would be conclusively presumed to have
been satisfied if certain conditions were made to appear,
Unless there is some good reason why such a law is not
a good law, I suggest that our legislative committee en-
deavor to have it reenacted.

In conelusion, I feel that we have made considerable
progress even though it has been slow and tedious. Perhaps

-we haven’t accomplished much in a concrete way, but I do
~helieve that we have done the propaganda work to an

extent that the members of the bar throughout the state
are inferested and ready now to swing into line if we but
give them something definite and concrete, The General
Standards your committee will submit are definite and con-
crete and it is hoped will be a start toward formulating
other standards, from time to time, all of which taken to-
gether will make the work of the title examiner in Idaho
much less hazardous and uncertain, and much more satis-
factory, because it will tend toward uniformity, and at the
same time we shall save our clients cons1derable cost and
expense.

Mr. President, if it is in order I will now make the
report of this committee on title examination. Your com-
mittee on Title Examinations came to the conclusion that -
the time had now come when it would be advantageous
to the bar and to out of state examiners of our titles; to
formulate certain rules of procedure or standards for ab-
stract examinations,
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The ultimate aim and object of these standards is.
simply to obtain uniformity throughout the entire state
amongat the members of the bar in respect of identical
questions or problems that arise generally in _ab-
stracts covering Idaho real property. Incidentally, the idea
is to liberalize these Standards insofar as consistent with
a careful, sound and conscientious examination of the.
title. Needless to say, there is nothing even suggested, much
less recommended, that would encourage or tend to care-
lessness or laxity on the part of any member of the bar -
in making an examination of title.

With these ends in view, your committee has drafted
certain General Standards for title examinations of Idaho
real property, which we submit for your consideration
herewith, .

In selecting these standards and in the limited time
we have had we have endeavored to avoid questions that
are controversial among ourselves and upon which able
members of this bar may take exactly opposite views. To
begin with we have selected standards upon which we
think and hope there may be more or less quick and gen-
eral agreement. In any case, we have made only a begin-
ning, In future years, it is probable that other standards
will be prepared, until eventually we shall be able to ob-
tain certainty and uniformity throughout the state. Many
of these standards may seem to deal only with matters that
are trifling and inconsequential, but hasn’t it been the
trifling and inconsequential questions about our abstracts
that has brought about ninety percent of our trouble?

Realizing that some, at least, of the standards we
are suggesting may provoke dissent and much argument,
for which there is not time available at this meeting, your -
committee suggests and recommends that the General
Standards herewith submitted be furnished to all mem-
bers of the bar of this state, with a request that they be
considered and that any member who disagrees with any
of the standards, make known to your committee that fact,
together with his reasons for such disagreement or ecriti-
cism, within six months from the date he receives the
Standards, for the benefit of the committee in finally pro
posinig the adoption of specific standards at our annual bar
meeting next year.

We recommend that there be a permanent standing
committee on this subject with its members appointed for
three years stagpered term, and that all members of the
bar communicate to this committee suggestions for new
standards or modifications of old or existing ones as oe- -
casion arises.
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' * We have intentionally passed by certain standards
for the reason that it was considered that the particular
matter might better be handled through legislative action.

Respectfully,
W. H. Davison
Dana E, Brinck

N Geo. H. Van de Steeg
’ Chairman,

STANDARD NO. 1 Variation in names, ete.

General Rule to be applied : No-variation in the names
of parties in the chain of title, whether in the Christian
name or the surname, shall be considered such a defect as
to raise objection on the ground of marketability, if the
names are idem sonans, unless there is something else in
the record examined that raises a doubt as to the identity
of the parties.

(a) All well known abbreviations such as Geo. for George,
Chas. for Charles, Wm. for William, Jno. for John, ete.
should be passed without objection.

(b) Where a corporation appears in the chain of title the

. fact that the word “The” appears before the name of the

corporation in one place and is omitted in another, the use

- of “Co.” in one place and “Company” in another, and of

“Corp.” in one place and “Corporation” in another, should
not be raised as an objection or even require extrinsic evi-
dence as to identity.

(c) Where a party is designated as “Lewis Haywood” in
one place in the chain of title and as “Louis Heywood” in
another, this variation may be disregarded under the gen-
eral rule of idem sonans.

(d) Where inthe acknowledgment to an instrument the
name is misspelled, it may be disregarded if the notary in
hig certificate recites that the person whose name is sub-
scribed thereto is known, to him to be the person who ex-
Eﬁuted the instrument, and acknowledged that he executed
he same. ' ‘

(e) Any mere discrepancy in names that has gone unchal-
lenged for a period of at least twenty-six (26) years should
be passed as cured by the lapse of time.

STANDARD NO. 2. Interloping Instruments.

Where a conveyance or encumbrance appears upon
an abstract to property, executed by persons who are
strangers to the chain of title, and do not appear to have

any interest in the property, the same shall not be deemed
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to be a cloud upon the title and should be passed. Se¢ Har.

ris v. Reed, 21 T 364.

Quere? Should not investigation be made and evidence
furnished that such stranger, or his predecessors in inter.
est, have or have not been in possession of the property
within the statutory period of limitation ?

STANDARD NO. 3. Mechanie’s Liens.

Where an abstract shows the record of a mechanic’s
lien if it does not further show that an action was ingti-
tuted to foreclose such lien within the period prescribed
by law, no attention should be paid to it because the lien
is then dead. I.C.A, 44-510 should be amended to require
any extension given to he in writing and placed of record
within the six months limitation period.

STANDARD NO. 4. Mortgage—Release of

Where a mortgage release fails. to set forth the book’

and page where the mortgage is recorded, that should not
be treated as a defect if the release otherwise identifies

the mortgage with reasonable certain{cy, particularly where

the abstract shows no other mortgage between the same
parties than the one intended to be released.

Also where a mortgage release identifies the mortgage
by the correct book and page of its recording but there is
an incorrect date or an incorrect amount for the mort-
gage, the identification by book and Dpage of the recorded
mortgage should be deemed sufficient and the variation as
to dates or amount should not be considered a defect.

Also where the releage identifies the mortgage by the
correct date and amount but refers to it by the wrong book
and page of its recording, the release should be accepted
as sufficient if it further appears that there is no other
mortgage between same parties, recorded at the book and
bage erroneously stated and there iz no other mortgage of
record between the same parties having the same date or
for the same amount. :

STANDARD NO. 5.

Where land has been sold under a contract, with deed
deposited in escrow or to be executed and delivered upon
final payment of the burchase price, and this contract ap-
pears upon the abstract, and the abstract shows a convey-
ance of the land to someone other than the contract pur-
chaser, or his assigns, and there is nothing of record to
show a relinquishment or quit claim on the part of the
contract purchaser, may such contract be disregarded. or
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* does the same constitute a cloud upon the title rendering

the same unmarketable?

It is thought that, if the contract provides a fixed
time for consummation and the contract purchaser or others
claming under such purchaser, have not been in possession
of the property for a period of five years after such time,
the contract should no longer be congidered an encum-
brance or a cloud. I.C.A. 5-203.

STANDARD NO. 6.

It is recommended that defects in the form of an
acknowledgment, or a variance from the form set out in the
gtatutes, should be disregarded in all cases where there is
? substantial compliance with the prescribed statutory
orm. :

STANDARD NO, 7.

Is it necessary or proper to ask for the authority for
the execution of an instrument by officers of a orpora-
tion who executed the same?

It is recommended that where the insfrument is exe-

- cuted by the president or vice-president and attested by the

secretary or assistant secretary, and the corporate seal is
attached, or where the ingtrument is more than ten years
old the authority should be conclusively presumed.

STANDARD NO. 8.

The abtsract shows a conveyance to A. Later X, Y
and Z convey by deed reciting that they are the sole heirs
of A, deceased. An affidavit is furnished purporting to
show that X, Y and Z are the sole heirg at law of A, de-
ceased. May we pass the title in this condition? :

It is recommended that, if the affidavit clearly set
forth facts, not conclusions, from which it may be deter-
mined that X, Y and Z are the sole heirs at law, and the
conveyance from the heirs iy more than 26 years old, the
title may be passed as a marketable title without ingisting
upon probate proceedings on the estate of A, deceased.

STANDARD NO, 9.

The abstract shows a conveyance from A to B. A died
and after his death the aforesaid conveyance is placed of
record. How should we pass upon such a situation?

If A and B are strangers and the consideration ex-
bressed appears to be somewhere near the value of the
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property, and an affidavit is furnished to establish the

fact of actual delivery of the deed, and if the delivery was a.

good, legal delivery made prior to the death of A, the con-
veyance should be passed.

If A is the husband of B, and the consideration ex-
pressed is love and affection, or a2 mere nominal congider-
ation, the conveyance should not be passed unless it can
be clearly established by the affidavit of some disinterested
person that there actually was an unconditional delivery
of said deed to grantee or to a third person for the bene-
fit of the grantee named in such deed, without any right
in the grantor to revoke the deed or his delivery thereof and
get it back into his own possession.

Bu}: any deed which i3 not delivered until after the
g'r’antor s death, or is conditioned for delivery upon grant-
or’s death cannot be passed as valid.

STANDARD NO. 10.

Where a person who has been committed either as in-
sane or non compos mentis, and subsequently discharged
as recovered, executes a conveyance, may such conveyance
be passed as good? .

If the record ean be made to show that there is an
order from the court having jurisdiction of the grantor

restoring him to competency, his subsequent conveyance

should be considered as good, but not otherwise, -
STANDARD NO. 11

Where a mortgage is released by one purporting to be
the executor or administrator of the estate of the mortgagee

then in course of probate, is such release to be accepted as.

good?

If the probate proceedings are in any county of the
state gf Idaho, such release will be accepted as good pro-
vided it be made to appear that the Letters have not been
revoked at the time the release was executed and the exe-
cutor or administrator has not been discharged. '

If the probate proceedings are in a foreign state, cer-

tified copies from the foreign court of probate should be

required to establish the appointment and qualification of
such executor or administrator and recorded in the county
wherg the mortgaged real estate is situated, and also a
showing should be required that the Letters have not been
revoked at the time of the execution of the release, and
that the executor or administrator has not been discharged.

rir— -
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STANDARD NO. 12, -

The abstract does not show Patent from the U. 8.
recorded. The title takes off from the records of the U. 8.
Land Office. Is it necessary to demand that the Patent
be recorded and shown on the abstract? ,

The fact that the Patent iz not recorded is not a valid
objection to the marketability of the title, but it is recom-
mended that the examining attorney make note of the ab-
gsence of the Patent and advise recording the same, or a
certified copy thereof.

STANDARD NO. 13. Judgments—Liens—Revivor.

Where the abstract shows a judgment against a person
in the chain of title, if the judgment is more than six years
old and no execution has been issued thereon, nor any re-
vivor action instituted, it should be disregarded entirely.

Where the judgment is more than five years old, the
lien therof has expired and it is no longér an encumbrance,
no execution thereon having been issued and levy made
thereunder.

Where the judgment is more than five years old but
no execution has been issued thereon and levy made there-
under, but an action is instituted after the fifth year and
before the judgment is six years old to revive the said
judgment, such revivor action does not revive the lien of
the judgment which has expired ag a lien and is not an
encumbrance unless accompanied by levy under atfach-
ment or other proper court process. I. C. A. 5-215, 7-1109,
and 8-101. '

MR E. B. SMITH: It is highly important that this
committee function. In the last three years such a com-
mittee has taken some fine forward steps. I move that
such a committee with the terms of office staggered as Mr.
Van de Steeg recommends, be appointed. (Seconded, car-
ried.) '

FRANK MARTIN: You didn’t mention anything in

“yregard to approval of base titles as is being done in the

Seventh District and the Third District. Some system
should be worked out whereby we who get abstracts from
outside territory should have these approvals. For instance
if the Nampa Bar has approved a base title I want to know
about it because I want to follow along with them. Could we
have some sort of a clearing house.
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MR. TOM JONES: Can’t that appear in the abstract?
MR. E. B. SMITH: That is just another entry.

MR. JONES: Well it will be quite a job for the Secre- -

tary to write to all title examiners. If you had a record
in the county and that could be included in the abstract
only one entry as against possibly fifteen or twenty would
be necessary. That is merely a suggestion,

MR. SAM S. GRIFFIN: Mr. Davison, isn’t it true that
the Boise committee has already prepared base abstracts
up to and including the platting of the important additions
and subdivisions in Ada county, and have had those exam-
ined by various Boise attorneys and their objections are
being turned back into the Ada county committee, which
will finally determine whether they are good or bad, and
then, I believe, you plan to make a certificate and file it

with the abstractors with the idea it be included in the
abstract.

MR. HOWARD W. DAVISON: It seems to me that
our approval of base titles was to be filed with the local
secretary and with the State Secretary too. Now we have
this difficulty in Boise. I don’t suppose any of you can
guess how many plats have been filed in Ada County, that
we eventually will have to consider. There are something
like fifteen hundred. To start with we have the promise
of the cooperation of the two abstract companies that they
will furnish us base title copies of everything up to and
including the plat. We have got only a small start. We
have several years ahead of us. The trouble we had, and
I hope some of you people won't have, is that when we
turn these abstracts over to attorneys to examine they
side track them and we have a devil of a time getting them
back. We finally succeeded in getting the first bateh of

them back, but we haven’t had time to thrash out the ob-
jectiong raised.

MR. VAN DE STEEG: The question raised has been
discussed by us but the procedure hasn’t been entirely
worked out. We all thought it would be the best way, if it
could be worked out, to include an instrument in the ab-
stract, but we aren’t fully decided whether we could draw
an instrument which could be shown in the abstract. For
instance, one thing we have considered is the Taylor and
Satterfield Estates. We pay no attention to them. A Spo-
kane attorney examines that and the full proceedings are
not shown. He objects. Now the only way he would know
that the bar association of this state had approved that
would be to include something in the abstract telling him
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that. Otherwise he has to write a letter to Sam Griffin or A
some other lawyer, or he has got to phone. It seems to us
the solution is to get it in the abstract. We are working
on it. - :

ME. FRANK MARTIN. These abstractors are scared

"to death we are going to work out a solution that will

eliminate the base title from the abstract. I think that
would be a beautiful thing if we could get away with it,
but we are not going to get their cooperation unless we
can satisfy them.

PRES. THOMAS: I think the solution is the action
taken in making this a permanent committee. It may be
the personne]l of that committe should be enlarged, The
committee may make recommendations in that regard.

The next subject iz “Real Estate T1tles—Fore1gn
Holding Company’s Domicil in Enemy Hands.” Gentlemen
this is of real importance and we have a real man to dis-
cuss it, Judge Patten, who is an attorney for one or more
of the large foreign domiciled companies as well as an able
jurist and an attorney from Bozeman, Montana. Mr. Pat-

ten, it is a pleasure to have you with us today.

ME. PATTEN : Thank you very much; Mr. President
and members of the Idaho Bar, I want to express my ap-
preciation of the privilege of being here and meeting with

" the member of the Idaho Bar. I have for a good many years

en a member of the Montana Bar Association. It has
1t)agen very interesting for me fo come over and see how
you do things over here. I find you do things very well.
T think the type of your program is exceedingly good. I am
also glad to bring you from John _E. Carrette the greetings
from the Montana Bar Association and to_exfend to you
an invitation to the next meeting to be held in Missoula,
the latter part of this month or-very early in August.

the present World War even more than in the last
WorlEin Warpwe have the problem of the property in this
country which belongs to indivic}uals and corporations of
those countries which have been invaded by, and are under
the control of, the Nazi powers, and this is so because this-
time more neutral countries have been invaded and occu-

pied.

e outset, however, a distinction must be made
betweAetn t%1he property of those persons and r_:orporatloﬂs
who are nationals of neutral occupied countries, and t. ﬁ
property in this country of nationals of countries wit
which we are at war. There is also the question of trade
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I have to' say to that group of corporations, although what
I shall have to say with reference to them is equally appli-
cable and in the same way to all other neutral countries
which have been invaded by the Axis powers, and have
property in this country.

between the nati i i
enemy sovne D ionals of this country and nationals of

Under the Trading With the E i

- - ' n A i
. passgd In 1917, and since amended, tﬁ?%roﬁgﬂ?;lﬁlln:ﬁlis
country of alien enemies is taken over by this Government

and is subject fo the management and control of the Officé ‘A:

of Alien Property Costodiee: There are in the United States ten loan compahies or-

ganized under the laws of The Netherlands in Europe,
which own both loans and real estate in various states of
the Union, and particularly in the states of Idaho, Mon-

There are also the Executive Orders of the President . ta d Washingto
na and Washington.

“h] ](' Li ],t = t‘ 1 i 3 t i 't]] ﬂ]

" By an executive order of May 10, 1840, the President
of the United States ‘“froze” all of the property and credits
of these Holland companies doing business in this country.
This order was one of a series of like orders which have
in the same way “frozen’ the property of all of the other
invaded countries, both in Europe and in the Orient.

These orders have to do with enemy property and

enemy trade, and th
ernment as fo]lows:e purpose has been stated by the Gov-

“These measures in effect bring all fj el
. transactions in which German and %ta]ianflilrll%;lra;;gsil
arezJl mvolved under the control of the Government
?n-l. impose heavy criminal penalties upon persons,.
dal Ing to comply therewith, The Executive Qrder is
¢ f:lg?;gﬁc?ﬁo%fc itl)jicl_ler t?iilzlhgs’ T}:O prevent the use of
acilities o e United Sta i
Earmful to national defense and other Aggserligal? aﬁrﬁ
efresf;s, to prevent the liquidation in the United States
of assets lootgd- by duress or conquest, and to curb
subversive activities in the United States.” '

The President’s order affecting Holland property in
this country was followed by a Royal Decree by the Queen
of The Netherlands issued from London on May 24, 1940,
which had reference to the same subject, and had the same
purpose. While the Royal family and the Holland Govern-
ment have found it necessary to leave Holland, it is to be
borne in mind that Her Majesty Queen Wilhelmina has
¢continued in the full exercise of her royal prerogatives
with her seat of government at London, and is funetioning,
with her foreign ambassadors and ministers, in all respects
a8 theretofore. She is in fact exercising the full powers

Of an entirely different character, however, is the fh £fi
of her office.

subject that I have been agked to disc i
1 c usgs today,
re]tq,tes to the property in this country of th(')szyfrﬁll}:ﬁ};
gg.nigg? (x)w%h%%e Ii,vg been invaded and are now under the
) X1s powers; and ti
with whgt are known as the “free;)iéll'lrg’l’c%]raggs Pl

Thege two orders, the one by the President and the
other by the Queen of Holland, “froze” the Holland prop-
erty in this country, but there was one further step that
was taken to facilitate the business of these Holland com-
panies doing business in the United States, and as a fur-
ther measure of protection. ‘

In anticipation of the German invasion the Nether-
lands Parliament enacted a law authorizing Netherlands
corporations to change their “seats” which means a change
of their “domicile” from the territory of the Netherlands
in Europe to other Netherlands territory. Pursuant to
the authority of this enactment, and after appropriate pro-
ceedings on the part of the corporations themselves, which
of course were necessary, the “seats” of all these Nether-
lands corporations have been changed from their desig-
nated “seats” in Holland, to Curacao in the Dutch West
Tndies, located in the Caribbean Sea just north of Vene-
zuela, and this has had the effect of taking these corpora-

The occasion of my bein
_ £ asked to eo
11;?1 ethI?I og?:zgdthl?)g nI have ha_.d something to dTeW}ilfll;eoEOedao)fr‘
_loan companies which for man
been operating in Idaho and Mont S e has
State of Washington and othe onS%na, O hien o5 In, the
directly affected by the Presidert’ e ‘thh _ha.:; heen
land property in this countr nd has pueseing” Hol-
1 r \ . ¥, and has caused me to 1
into this subject in 5 way I ordinaril N ook
Inasmuch as my knowledge has tar: S Dot have done,
r ) ] o do prin 1 i '
particular subject, I will, to a large gxteg}c?aéé%grizhwtﬂgg
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tions entirely away from the German influence that is now .

dominant in Holland,

It will thus be seen that not only the “seats” of these

corporations have been changed from Holland, now under
the control of the Germans, to Curacao, which is Dutch
territory, but the property is put beyond the reach of the
German invaders; and the purpose of all of this is not by
any means to bring about the confiscation of the property,
or in any way to disturb the rights of the owners thereof,
but, on the contrary, the purpose is one of protection,
first to keep the property from falling into the hands of the
‘Germans, and, secondly, to provide for its management and
conservation pending the outcome of the war.

It may seem at first blush that the result of all this

would be a pretty intricate and cumbersome procedure in
dealing with the property of foreign countries located in

this country, but such is not the fact. In actual practice

this is what has happened,

The President’s executive order ““freezing” the prop-
erty of the Holland companies in this country made it
necessary for these corporations to report to the Treasury
Department, and in the case of the company I represent, as
with other companies of the same kind, the whole matter
affecting its affairs was referred for direct supervision
to the Federal Reserve Bank of Minneapolis. The other
Holland companies in this country within other regional
reserve bank districts would, of course, be assigned to
their proper district reserve bank for supervision and
direction. Since then, our company has reported to, and
had direct dealing with, the Federal Reserve Bank of Min-
neapolis, but all statements and reports, and matters of
importance, are referred by it to the Treasury Deparment
at Washington. ‘

After the Holland company had reported to the Trea-
sury Department, and had been referred to the Federal
Reserve Bank of Minneapolis, it was required to submit
a statement of the corporation, including a short sketch
of its organization under the laws of the Netherlands, and
its business operations in this country, with a general
statement of its present business activities., Accompanying
this, of course, was a_complete and accurate inventory of
its property and a financial statement. A like showing
was submitted to the ambassador of The Netherlands at
Washington, who has been designated by his government
to supervise the property of these companies in behalf of
the Holland stockholders, and his approval was obtained.
Without any trouble or delay, permission was given to
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the Holland company .here_ to continue its business as
usual and without interruption, -

The next step was to obtain a permit to make neces-

- gary routine expenditures, To obtain this the company

gubmitted to the Federal Reserve Bank of anea.pohs a
gtatement of its ordinary expenditures, taking as a cri-
.terion the highest month within the previous two years,
and the result was an order by the Federal Reserve Bank
of Minneapolis that the company could each month, with-
out previous or special order, issue checks equal to the
amount of the expenditures of the company for the h}g}}-
est month during the previous two years, and with no limit
at all to expenditures for taxes and similar charges. If
- additional expenditures of an unusual or extraordinary
character should at any time become necessary the facts
showing such necessity may be submitted to the Federal
Reserve Bank at Minneapolis, and if the expenditures ap-
pear to be proper it is certain that an order permitting
them would issue with practically no trouble or delay.

" The same is true of deeds, releases and similar instru-
ments on the part of the company, and the company 1s, fgr
all practical purposes, free to carry on as thert_atofore in
that respect. In a general way it may go on making collec-
tions and conducting its business as was its custom before
the war. The only difference is that each month the com-
pany is required to submit to the Federal Reserve Bank
of Minneapolis a statement of receipts and expenditures
and of its general business operations during the preceding
month, and a copy of this is forwarded to Washington.
As s matter of fact, practically everything that is done,
while under the immediate supervision of the Federal Re-
serve Bank of Minneapolis, is also referred to Washington
and is serutinzed there.

ile in practice it is found that there is some addi-
tiona.‘l;vg}erical 'I:vork required to make up these reports and
send them each month to Minneapolis, it is fair to say that
agside from the increase in work in that respeet, which is
by no means a serious matter, there are no restraints or
inconveniences, and the company is not at all hampered in
ita ordinary busineds operations,

i d
So far as the titles to real estate are concerned, an
the sale and deeding of land, the making of releases and
gimilar instruments, necessary in the conduct of the busi-
ness, the company is as free to act as at any time previous
to the “freezing” order. .
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To facilita’qe the handling of the property of these
Holland ecompanies, and as a further measure of protection
to the Dersons beneficially interested, it was deemed advis-

able to organize American corporations, and convey the

property in this country to such corporations. This -was
done by all of The Netherlands companies with the ap-
proval of the Federal Reserve Bank and the Treasury De-

Partment on the one hand, and the Holland Government
on the other.

For instance, in the case of the company I represent,
we formed a Montana corporation, and fully complied with
the laws of Idaho and other states where the company
operates. The transferg of the property of the Holland
company to the Montana company was made on the basis of
the inventory of the assets of the Holland company, and
the purchase price was paid by the contract obligation
of the American corporation, and this obligation of the
Amer1cap company to the Holland company matures in
twenty-five _years, at which time, and not unti] which
time, the principal and interest are due. We are optimistic
enough to believe that by that time the war will be over,
and, as there ig no doubt as to who will win, we figure that
readjustments will be very easy when the Germans have
been driven from Holland, - '

There were also practieal considerations which con-
trolled in the organization of these domestic corporations.
The general manager in the United States of the company
I represent, who is also a director and one of the principal
officers of the company both here and abroad, has for
many years had power of attorney giving him full power
to transact business in this country, with unlimited author-
ity to execute deeds, releases and other ingtruments, and
has been deing so for many years. This was ample for all
purposes when contact with Holland by mail and eable
was quick and easy, but since the invasion of Holland all
contact and communieation between here and there has
been completely broken, and it has been impossible to
communicate with Holland, or for Holland to communi-
cate with Montana. ' '

This situation also had to be considered: the mana
here, while hilpse:lf possessed of full authority, was, ungg;
elementary Dprinciples of agency not in a position to pass
that authority on to anyone else, and if his ear should go
into a ditch, or any other untoward circumstance should
take his life, there would be no way in the world of ap-
pointing a successor .and continuing the business of the
. company, and, accordingly, it was necessary that there he
a transfer of all the property of the corporation to the

IpaAHO STATE BAr PROCEEDINGS 169

‘Montana corporation while his authority was intact. The

situation now is that thé Holland company is still in- ex-
istence, but is without assets of any kind; its property
has passed to the hands of the Montana corporation, with
monthly reports to the Federal Reserve Bank of Minne-
apolis.. If the Germans should today attempt to interfere
with the property of the corporation it would find the Hol-
land company merely an empty shell, with all of the prop-
erty of the corporation transferred to, and controlled by,
the Montana corporation. .

From what has been said it will be seen that by a very
simple process the property and the affairs of the Holland
company have been taken over by the Montana corporation,
and the property taken entirely away from any chance
of the Germans obtaining control of it.

Now as to the legal phase of this matter, and the
validity of transfers of real estate situated in this country.

The precise legal questions have -not been directly
brought before a court, so far as I am aware, and there is
no decision directly in point, but there are cases which,
by analogy, are in point. .

- One queston which has been suggested is as to wheth-
er, because of the German invasion of Holland there were
“principals” in existence at the time of the transfers to
give validity to the acts of the attorneys in fact in this
country in making transfers of real estate. In other words,
had the atforneys in fact lost' their authority by losing
their prinecipals, that is, had they lost their principals.
This does not seem to be a serious question in view of
the fact that the transfers made by the attorneys in fact
to the American corporations were made more than two
years ago, shortly after the invasion of Holland, and before
any assumption of control of the property of the Nether-

" lands corporations by the Germans. In fact, up to the pre-

sent time, there has never been any effort by the German
Government to take over or control the property of. these
Netherlands corporations in this country. In any event,
to affect the validity of these transfers it would seem to

7 be elementary that two things would have to appear: first

that there was a revocation of the power of attorney, and
secondly, that this revocation was made by virtue of au-
thority that would be recognized in this country. And
none of these things appear.

_ Again, what would be the effect if we ass_umtg the
chance that Germany may later acquire a - “recognized”
contrel of Holland, and Holland corporations and their
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property. In other words, if Germany were successful in
the war could she come over here and question titles to
real estate conveyed before she acquired such control.

There have been some decisions by the Supreme Court
of the United States with reference to the ownership of
property of Russian corporations in this country at the
time the Soviet Government took over Russia and these had
to do with transfers made prior to the recognition of the
Soviet Government by this country. In one case it was
held that the recognition of the Soviet Government by the
President, and the establishment of normal democratic re-
lations with that government, validated, so far as this
country is concerned, all acts of the Soviet Government
from the commencement of its existence, (United States v
Belmont et al, 57 8. Ct. 758, 801 U. S. 324), but in another

case it was held that while recognition of the Soviet Gov-

ernment by the United States validated, for many purposes,
the Soviet Government’s previous acts within it own terri-
tory, it did not affect the legal consequences of actions
taken -in the United States prior to the later recognition,
(Guaranty Trust Company of New York v. United States,
68 8. Ct., 785, 304 U. S. 126.)

The effect of these decisions seems fairly to be that
a subsequent recognition of a government which has taken
over control by force, does not, so far as property in this
country is concerned, affect or invalidate acts done under

atllthodrity of the previous government which has been dis-
placed. ’

In a case from Florida the United States Supreme
Court has held that while international law is a part of
the law of the United States, and as such is the law of all
States of the Union, these principles aré concerned with

international rights and duties, and not with domestic .

rights and duties. (Skiriotes v. State of Florida, 61 S, Ct.
924, 318 U. 8. 69). - .

Except for the decisions of the United States Supreme
Court, practically all of the decisions on this general sub-
ject have been rendered by the New York Courts for the
obvious reason that international transactions are pretty
well concentrated in New York, so far as this country is
concerned, :

In one New York case it was held that the general
doctrine that recognition of a foreign country is retro-
active is applied only to a limited extent, and does not
have the effect of undoing the legal consequence of things
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done under previous governments. (Koninkiljke ete, v.

Chase National Bank, 80 N.Y.S. 2d 518). In another case
" it was held that since the United States has refused to

recognize German military eontrol of the invaded countries,
any decrees by this unrecognized occcupying force would
not have the force and effect of mandates of a lawful
sovereign, (Amstelbank v. Guaranty Trust Company, 31
NY. S, 2d 194,) It has also been held that laws of Geymany
cannot bind United States citizens who are not subject to
its jurisdiction (Glenn v. United States Steel Works 289
N.Y.S. 10387).

An excellent opinion by the Supreme Court of New
York was rendered in a comparatively recent case (Konin-
klijke etc. v. Chase National Bank, 30 N.Y.S. 24 518, pre-
viously referred to) which perhaps comes closer to the
questions considered here than any other case, That was
an action at law to recover money deposited with the Chase
National Bank by a Netherlands corporation, and in that

particular instance the German Commissioner for the oc-

cupied Netherlands territory had purported to suspend a
decree made by the Netherlands Government which, by
its térms, purported to make null and void any claim by
the German Governrhent respecting assets of Netherlands
corporations located outside such territory, and there was
brought before the court a question of title very similar to
that which is involved here. That was, however, a strong-
er case, because in that instance the German Government
had directly intervened and attempted to take over the
property of the Netherland corporation, and had served
notice on the bank. The New York Court held that the
effect to be given to orders by German authpnty with
respect to the assets of a Netherlands corporation located
in New York was to be determined by the law of New
York, and that while New York ordinarily allows the
holder of a title aequired under foreign law to come to
New York and enforce it, yet since foreign law has no force
in New York, neither foreign acquired titles nor foreign
made contracts would be recognized or enforced in New
York, except so far as New York law permits.

The foregoing cases seem pretty clear_l_w,: to point to
the conclusion that while ordinarily recognition of a new
government is retroactive, it will not be permitted to dis-
turb acts done in this country under the authority of the
government which it has displaced,_and,_further, that no
foreign "acquired title to prope in this country would
be recognized except so far as the State law here would
permit such recognition and enforcement. Applying this
to the situation before us, it would seem that even if we
regard it as a possibility that Germany will win the war,
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and later attempt to take over the property of foreigm
corporations located in this country, any such claims would
be rejected in so far ag they affected property transferred
under authority of the government existing at the time
of the transfer, : : ,

It is noticeable that so far the decisions of the New
York courts have uniformly refused to recognize claims
based on orders by the invaders to funds of Netherlands
corporations on deposit in New York, and these decisions
are based upon, and have given full effect to, the laws
and decrees of The Netherlands Government enacted for the
purpose of defeating such claimsg, '

To sum up, the primary purpose of the “freezing”
orders and the practice under them has been to protect
and conserve the property of the invaded countries situated
in' the United States, and to provide for its proper man-
agement, Specifically, the burpose very plainly has been
merely to see that the money obtained from hoth saleg
of property and from operation is accounted for and care-
fully preserved for the benefit of its rightful owners, and
there has been practically no interference with the hand-
ling and sale of real estate and other property. The con-
clusion also seems to be justified that the transfer of the
property of the Netherlands corporations to Ameriean
control has been accomplished in such a way that good
titles ean be conveyed, and that whatever the fortunes of
war may be Germany could not at any tilne come into this
country, and, in the face of the approval of everything
that has been done by both The Netherlands and American
Governments, upset any of such titles.

PRES. THOMAS: I thank you, Mr. Patten, and I
know all of us feel it was worth your trip over here to
give us your address,

I would like to have discussed at this meeting the .

subject of conventions of neighboring states. My personal
opinion is that if we sent the President and Secretary of
this Bar to Montana one year, and Washington one yvear
and maybe California, one Year., and Oregon one year and
Nevada we would find in the long run it won't cost any
more than has the President’s trip to the American Bar,
but that the Idaho Bar will get more out of it,

‘ The next business is “Benefity to Dependents of Mili-
tary Casualties” by Major John R. Bolinger, Base Admin-
istrative Inspector of Gowen Field. At the last moment
the major was unable to come, but he has sent to us
Lieutenant Patrick A. Doyle. Lieutenant Doyle ig an at-
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torney, a graduate of the University of Boston and was

" & practicing lawyer before he entered the army.

LIEUTENANT PATRICK A. DOYLE.

RIGHTS OF PERSONNEL OF THE ARMY OF THE
UNITED STATES AND THEIR DEPENDENTS TO

BENEFITS IN EVENT OF DEATH OR DISABILITY

-~

1. The Army of the United States encompasses all
military components in active feder_a.l gervice, These com-
ponents, respectively, are. the United States Army,_ the
Regular Army Reserve, Officers Reseryes Corps, Enlgsted
Reserve Corps, Selective Service Tramee:s, tht_a Natlo_nal
Guard, Retired Officers and Enlisted Men in active service,
and special one year enlistments. The dependents of zll
these classes are, since declaration of war and passage
of new legislation, entitled to the same benefits.

2, Automatically with a declaration of war the right
of dependents of Reserve Officers and members of the
Enlisted Reserve Corps to eclaim compensation th;ou.gh
the United States Employees Compensat;op C_ommmgmn
for death was terminated. The law authquzn_lg it provided
specifically. that the death must occur in. tlme. of peace,
Compensation claims already allowed will continue and
compensation claims pending or yet to be filed will be acted
on provided the death occurred prior to the declaration of
war and provided the claim is filed within one year from
date of death, (July 15, 1939 Amendment to the U. 8.
Employees Compensation Commission Act—Public Law
No. 267, 64th Congress).

3. The rates of pension for dependents of military per-
sonnel whose death oceurs in time of war have been estab-
lished by legislation approved December 19, 1941, (Public
Law No. 859, 7T7th Congress) and are cons1derably higher
than pension rates heretofore allowed for peace-time ser-
vice. -

4. The six months gratuity benefits, heretofore paid
only to dependents of officers, warrant officers and en-
listed men of the Regular Army are now extended to the
dependents of all officers, warrant officers and enlisted
men of the Army of the United States whose deaths occur
.While in the active military service of the United States.

PENSION

5. Almost immediately following the declaration of
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war, the Congress passed a law {Public Law No. 359, 77th
Congress, approved December 19, 1941) establishing spe-
cial increased rates of pension to be paid to dependents of

all classes of personnel of the Army of the United States, -

provided the death occurred subsequent to the declaration
of war at 4:10 p. m., December 8, 1941. It is not necessary
that deaths after declaration of war shall have resulted
from armed conflict,

6. Special retroactive features of the Act, authorizing
war time pension rates, allow payment of war time pen-
sion rates to dependents of deceased personnel whose death
or deaths occurred prior to the declaration of war, pro-
vided the death must have occurred as a direct result of
armed conflict or while engaged in extra hazardous service,
including such service under conditions simulating war.
Such pensions are payable, however, only from date of
filing claim. :

7. Pensions are effective from date of filing claim and
not from date of death, therefore, filing of claim should not
be delayed.

8. Claims for pension are paid by the U. 8. Veterans
Administration upon filing of claim on Veteran’s Admin-
istration Adjudication Form No. 534. Before pensions will
be allowed, the Veteran Administration must first ascer-
tain from The Adjutant General that the death occurred
in line of duty and not as the result of misconduct., In
support of the claim, a widow must submit a certified copy
under seal of the public record of marriage and a certified
copy of the publie record under seal of her birth. If either
the deceased or the widow has had a previous marriage,
then certified copies under seal of the divoree proceedings
must be submitted. Claims for pension for children must

be supported by certified copies under seal of the public

records of birth.

9, Present existing law establishes the following scale
of war time pensions. The amounts of pension are appliec-
able regardless of the rank or length of service of the
deceased. Death from aircraft accident does not increase
the pension. _

Widow under 50 years of age, $30.

Widow 50 years to 65 years of age, $35.

Widow over 65 years of age, $40,

Widow with one child, $10 additional for such child
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_up to ten years of age, increased to $15 from age 10 (with

-§8 for each additional child up to 10 years of age, in-

: creased to $13 from age 10.)

No widow but one child, $20.
No widow but two children, $33 (Equally divided).

. No widow but three children, $46 (equally divided)
(with $8 for each additional child: total amount to be
equally divided.

Dependent mother or father, $20 (or both $15 each).

The total pension payable under this law may not
exceed $75. :

.. Where such benefits exceed $75 the amount of $75
will be apportioned.

Pensions for children are payable to age 18, except
that pensions may be continued to age 21 if unmarried and
attending school. '

. Pensions to widow are payable for life or until remar-
riage,

10. When a claim for pension is made which is based
on war time service and it is shown that the claimant was
not named as beneficiary to receive monthly installments
from the National Service Life Insurance, or if named and
the amount of monthly installments ia insufficient to make
sup the difference between the scale of pensions stated in
Paragraph 10 and the following table, then the rates quoted
in the following table will apply. If a claimant for pension
is named as beneficiary to receive monthly installments
from National Service Life Insurance and the amount to
be received is less than the difference between the rates
quoted in Paragraph 10 and the rates in the following
table, then the rates in the following table will apply, de-
ducting therefrom the amount of monthly installments
from U. 8. Service Life Insurance. Claimants who may
receive monthly installments from U, 8. Government Life
Insurance .may claim the full amounts of monthly rates of
pension quoted in the following table without deductio
of U, S. Government Life Ingsurance installments. :

Widow under 50 years of age, $38.
.
. Widow b0 years of age or over, $4b.

Widow with one child, $10 additional for such child
up to 10 years of age, increased to $15 from age 10 (with



176 IDAHO STATE BAR PROCEEDINGS

géi;vi%c:;l .)e-ach gdditional child: total amount to be equally

As to the widow, child or children, the total pensidn |

payable under this section can not exceed $883.
- One dependent parent, $45,
Two dependent parents, $25 each.

Pengions for children are payable to age 18, except

that pensions may b i . .
attending school.y © continued fo age 21 if unm‘arned and

Pensions to widow are ' i i
marrisss, re payable for life or until re-

SIX MONTHS GRATUITY

11. Immediately upon official notification
from wounds or disease, not the result of his (fvfmthxfligggfll-l
duct, of any of_flcer, warrant officer or enlisted man in the
a%:tlvg gervice in the Army of the United States, the Chief
of Finance, U. 8. Army, shall cause to be paid to the
widow or if there be no widow, to the child or children
or if there be no widow or child, to any other dependeni.:
relat;ve of such officer, warrant officer or enlisted man
previously designated by him, an amount equal to six
months pay at the rate received by such officer, warrant

ggﬁcﬁogf enlisted man at thg time of his _death. (See A. R.

12. Until December 10, 1941, the six month i
wag payable only to dependents of officers, Warsragz‘ftaii)uflgi}:
cers and enlisted men of the Regular Army. Public Law
No. 329, T7th Congress, approved December 10, 1941, ex-

tended this gratuity benefit to all classes of personnel of -

the Army of the United States. This law i

i . wa
to_ and effective as of August 27, 1940. Depelf‘dlt:?lttl:ﬂaoEzl)‘:f:tli‘;l(E
dividuals whose death occurred subsequent to August 27,

1940, and who beli :
file a claim. elieve themselves entitled thereto Sho‘.ﬂd

13. The six months gratuity paid to the beneficiary .

includes compensation of every kind such i

sensation y as flyin
pay fqr quahﬁcatl_on_ in the use of arms, incrgsgsp?gf
longevity, ete., as distinguished from allowances.

14, The gratuity will be paid only if death
result of misconduct as certified to %y th:aAd;Yl%:nlil:m(:}glIll?

311-1% It is not required that.death shall be in the line of
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15. As the name “gratuity” suggests, this is a gift
equal to six months pay to dependents and the officer or
enlisted man has no vested rights in it and cannot desig-
nate to whom it will be paid by will. As there is no vested
interest or property right in this gratuity, it is not sub-
ject to claims against it, or civil or military debts or

obligations.

16. The law which established the gratuity authorizes
its payment only to the widow (not a surviving divorced
wife) if living, otherwise to any ¢hild or children who are
unmarried and under age twenty-one. Payment will be
made as just mentioned, whether such dependents have
been designated or not and without requiring any proof
of dependency. W. D, A. G. O. Form No. 41 (Officers)
or Form No. 21 (Enlistment Record) should be completed
by all classes of personnel of the Army of the United
States as prescribed by regulations. (See A. R. 85-1540).

17. If at the time of death no widow or unmarried
child or children under the age of twenty-one survives,
then the gratuity will not be paid unless a dependent rela-
tive has been designated as beneficiary. Any married child,
or unmarried child over age twenty-one, or.any other de-
pendent relative must have been designated as such on
Form No. 41 {Officers) or Form No. 21 (Enlistment Rec-

“ord)). If so designated, but proof of dependency is insuf-

ficient at time of death, payment will not be made. If no.
wife or unmarried child or children survive and deceased
named a first and second dependent as beneficiary, then
if fiyst beneficiary fails to prove dependence, payment will
not be made to second-named beneficiary.

- 18. Application for six months gratuity should be
made on Finance Form No. 6. To expedite payment to the
widow, child or children, the loeal disbursing officer may,
unless he suspects that the death was the result of the
deceased’s own misconduct, forward two copies of Finance
Form No. 6 to the widow, child or children with the sug-
gestion that the accomplished voucher be submitted to
the Finance Officer, U. S. Army, Washington, D. C. for
payment. If the deceased was on flying status at time of
death, then considerable delay may be avoided by attach-
ing true copies of the flight certificates for the three full
months prior to the month in which death occurred.

19. Payments to beneficiaries other than the widow,
child or children, can not be expedited in the manner set
forth in the preceding paragraph for the reason that the
Tinance Officer, U. S. Army, Washington, D. C., must
firat determine from the Adjutant General (Form No. 41
for officers or Form No. 21 Enlisted Record) what bene-
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ficiary has been designated by the deceased and if the |

designated beneficiary was de

> ) pendent. In such cases th
F‘_lllfxance Officer, U. 8. Army, will after determining eligi?
bility, furnish claim voucher to such beneficiary.

20. In the event of death outside the continental limits |

of the United States the gratuity may b i
paid by local disbursing offic:ers‘.y ¥ be authorized to be

ARREARS OF PAY

21. Back pay and allowances due an officer or enlisted

man at the time of his death will be paid by the General -

Accounting Office Washington, D. C. and onl

e 11Ce, , D. C. ¥ upon sub-
mission of claim on Standard Form No. 1 i

be obtained from any Finance Officer, . 1055 which may

22, If the amount of back pay and allowances, flvin
pay, unpaid mileage or per diem, plus any uncashéd (Y}ovg-'

ernment checks payable to the deceased equals or exceeds-

$500 then the payment is made by the General Accounti

Office only to the executor or legally appointed adﬁi&iﬁf
trator of tIge estate of the deceased. If the deceased left no
assets subject to administration by a probate court, then
application for administration must be made to the pro-
bate court, in order to administer the distribution of the

arrears in pay and allowances when suc is i
oxoces ot B5paY h amount is in

23. If the amount of back pay and allowa

any uncashed government checks payable to thenc(l::zegggg
is less than $500 then payment is made direct to the per-
son or persons who by marriage or blood relationship
would be entitled to it according to-the laws of descent and
1nher1tanqe of the domicile of the deceased. Payment direct
however, is made only in cases where the deceased left no
assets subject to administration by probate.

24, Fune;‘a] expenses in excess of Government allow-
ances are congidered asa claim against arrears of pay. If the
arrears are in excess of $500 then creditors for funeral
expenses (and any other creditors) may make elaim against
the estate, into which the arrears of pay are paid. If the
arrears are less than $500 then the General Accounting
Office will first determine that all excess funeral expenses

are paid and demand receipts before paying the claim for

arrears of pay.

25. Claimant should obtain Standard Form No. i

from any Finance Officer and submit it direct to éla?ns'xg
Division, General Accounting Office, Washington, D. C.
Much delay may be expected before approval of this elaim
as it is the final accounting between the deceased and- the
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Government and many government agencies must be con-
sulted.

. BENEFITS IN EVENT OF DISABILITY

DUE TO DISEASE OR INJURY

26. Existing law (Sec. 5, Public Law No. 18, 76th
Congress, passed April 8, 1989, as amended by Public Law
No. 329, 7Tth Congress) provides that all officers, warrant
officers and enlisted men of the Army of the United States,
other than the officers or. enlisted men of the Regular
Army, if called or ordered into the active milifary service
by the Federal Government for extended military serviee
in exceas of thirty days, and who suffer disability or death
in line of duty from disease or injury, while so employed
shall be deemed to have been in the active military service
during such period and shall be in all respects entitled to
receive the same pensions, compensations, retirement pay .
and hospital benefits as are now or may hereafter be pro-
vided by law or regulation for officers and enlisted men of
corresponding grades and length of service of the Regular
Army, including for their dependents the benefits of the
Act of December 17, 1919 (Six Months Gratuity).

27. Pensions for dependents,.Six Months Gratuity and
Arrears of Pay, as authorized in Paragraph 27 above,

‘have been diseussed in Sections II ITI and IV. Hospitaliza-

tion and Retirement as authorized in the law quoted in
Paragraph 27 above will be discussed in this section.
1

28. In event of disease or injury, incurred in line of
duty and not the result of misconduct, then such disabled
individuals will be provided hospitalization and full medical
care until declared fit for full military duty and eontinue
to receive active service pay during such disability period.

29, When an individual becomes physically disabled
in line of duty and neét the result of misconduct and is
found by proper military authority to be unfit to be re-
turned to military duty, then in the discretion of the War
Department he may be retired and awarded retirement pay
at the rate of three-fourths of the active service pay al-
lowed for the individual’s permanent grade or rank. Tem-
portary promotions in the Army of the United States and
consequent pay imcreases are not the basis for determining
retirement pay. Officers and enlisted men who are re-

- tired for disability shall thereafter be entitled to certain

hospitalization and treatment in government hospitals.

30. From the foregoing it may be seen that the amount
of retired pay received is determined by a percentage of
the active service pay at time of retirement and not the
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to adjustment in amount due to improving or failing con- -

dition of health.

31. Public Law No. 359, T7th Congress, approved De-
cember 19, 1941, amended the existing: pension laws to

hazardous service, including such service under conditions

simulating war or (8) while the United States is engaged
in war,

32. Payment of pension for disability and the deter-
mination of disability and the degree thereof is vested
in the U. 8. Veterans Administration. The amount of pen-
sion to be allowed may be from $10 to $100 depending on
the degree and may be raised or lowered from time to
time based on periodic physical examination. In addition
thgre are special rates. bayable for certain specific dis-

relationship to the amount of active service pay drawn at
time of discharge, ‘

33. As previously stated, application for retirement for
disability and authorization of retirement pay is approved
or disapproved solely by the War Department. Claims for
pension for service incurred disability are allowed by the
U. S. Veterans Administration; The law does not allow any
individual to collect retirement pay and disability pension
both, but a choice may be made whether to accept one or
the other. Pension may be better for one in a low pay
status. To the contrary, retirement may be more advanta-
geous to one in a high pay status. Once an election is made
it may not be revoked, -

34. Claims for pension at war-time rates may be filed
by individuals who were disabled prior to the declaration
of war but to substantiate such claims it must be shown

flict or (2) while engaged in extra hazardous service, in-

cluding such service under conditiong simulating war,

I have not considered recent legislation which is of
great benefit to the personnel of the army, such as Army
Emergency Relief and the new allowance allotment act of
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1942, Under the provisions of these acts benefits of great

magnitude are conferred on the goldiers and their depenc_l-
ents, but feeling that the legislation concerning them is
constantly changing, I have left these matters for future

- consideration.

It has been a pleasure for me to be present at this
meeting of the Idaho Bar and I ghall always treasure the
memory of the many fine men that I was privileged to
meet,

are passed for loans which might not be passed for sales,

- Yet many purchasers rely upon the loan opinion and then

complain if later objection to title is made.

MR. R. P. PARRY: The particular statement you
refer to was a matter of self protection. Years ago we had
clients who were making real estate loans and we found
they were interested only in whether or not their mort-
gage wag a valid lien that could be enforced and were not
interested in the intricacies of a perfect title. We were
willing to pass many objections which we knew could be
raised by other lawyers but which we thought would not
affect our clients interested. We adopted the policy of
passing those. Then we were confronted with the prob-
lem that on s subsequent sale some other lawyer would
raise question, so we adopted the policy which we have
followed for years. At the end we say; “This opinion ig
given to the XYZ Company solely for the purpose of g loan
to be made by them and not to or for any purchaser.” Then
we state in our opinion that we are waiving many of these
matters which Mr. Hamblen says the bar is now agresing

- away. Time after time there is a subsequent sale and a

man comes running in and we point to our certificate, It
has worked very satisfactorily for us, It has assisted our
clients engaged in the loan  business and has cut down
much time and work. :

PRES. THOMAS: Thank you,
SATURDAY, JULY {1

(Morning Session)
PRES. THOMAS: The report of the committee that

we set up about a year ago consisting of loecal bar presi-
dents will be given by Mr. Weldon Schimke of Moscow.

- MR. WELDON SCHIMKE: Mr. Chairman and mem-
bers of the bar: -
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Last October, the Bar Commission called a meeting of
the Presidents of all local bar associations. The meeting
was held at Boise, and of the eight local bar associations
sIx were represented. A copy of the minutes of that
meeting, which contained a rather full review of the dis-
cussion, was sent to each local bar association President

and were by him (presumably) submitted to and dis-

cussed by each loeal association.

Several districts reported extensive activity upon real

estate titles, and discusgion of the practice of attorneys
entering tl;e armed forces. Further, it appears that the
‘Boise bar is extending substantial legal assistance to the
members of the armed forces of the United States quar-
tered in the vicinity. Tax schools have been held in Boise
and Southeastern Idaho.

Summarizing the action taken by the President’s Com-
mittee, it is recommended :

I. UNLAWFUL PRACTICE
That all investigation of unlawful practice be made

locally, that cases deemed to warrant prosecution be prose-
cuted by outside counsel, and that each local association

confer with its loeal abstractors, bankers and real estate

men to reach g friendly understanding wherever possible.
That the voluntary cooperation of Federal agencies be
solicited to the end that Idaho practice be reserved to the
Idaho lawyer, and that further study be made of the prob-
lems of insurance adjusters, and, as you will recall from
the paper of Mr. Ware, such investigation iz being made,
with the ultimate object that all adjustments of third
%arty claims be handled exclusively by members of the
ar.

11, PUBLICITY

That businesses which profit directly or indirectly
from the legal profession be encouraged by the local as-
sociations to give such publicity and advertising to the bar
as they can, in somewhat the fashion the pharmaceutieal
firms advertise the medical profession. That radio time

be employed wherever legitimate publicity for the bar can

be secured thereby.

ITI. REAL ESTATE TITLES

That the local associations check hase titles of im-
portance, and cause to be recorded a certificate, signed by
all local members of the bar indicating the state of the title
to a given tract as of a given date. That old court pro-
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ceedings be omitted, except for the decree. That the legis-
lative committee investigate the feasibility of an “ancient
titles law” such as now exists in many states, whereby any
title older than a specified period, such as thirty years,
shall be deemed conclusive against all claims or encum-

- brance other than those having a constitutional basis.

IV. FEE SCHEDULES
That this matter be left with the local associations

- fo handle in whatever manner will work effectively under

loeal conditions.
V. NEW CODE

That compilation of a new Idaho code be postponed

" until such time as action has been taken or.it appears that

action never will be taken upon the proposed rules of pro-
cedure,

VI.BAR EXAMINATIONS

That the Bar Commission draft the services of prac-
ticing attorneys in giving and grading bar examinations,
and that the commission spend less time upon the same,
and spend more time upon the problems of the existing
bar. That the examination fees be increased to cover more
adequately the cost of giving the examination as follows:
$25,00 where the applicant is a graduate of the Law
School of the University of Idaho and has not practiced
in any such jurisdiction; $50.00 where he is a graduate of
aﬂy other law school and has not been admitted to practice
or engaged in practice in any other jurisdietion, and
$100.00 in all other cases, without refund in any case, for
failure to pass or otherwise.

VII. RECLAMATION

That each local association appoint a reclamation com-
mittee to work with the State Bar Committee on this sub-
ject.

VIII. MINOR COURTS

That the abolition of probate and justice courts, or
modifications of our minor court structure, be considered
by the local associations, with the object of future action by
the State Association.

IX. TECHNICALITIES

That lawyers and courts avoid procedure and teqhnical
questions as much as is consistent with a fair review of
the substantive rights of the litigants, to the end that
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Ifi);:i%:!;ed matters may be decided speedily, and upon’ the

X. LAWYERS IN SERVICE

That local bar asgociations consider with care possible

steps which may be taken to preserve the i

) practice of law-
yers in the armed services, and to rehabilitate thei fes-
sional position after the war is over, eir profes

XI1. SCHOOLS FOR LAWYERS

_That local bar associations sponsor schools t -
quaint the bar more generally with new legal fie?ds,opg:-
ticularly in the field of federal regulation. If the bar asa
whole does not know these things, and makes no effort to

find out, some other group, board or izati i
take over this business, P oreanization  will

XII. LOCAL BAR ASSOCIATIONS

That local bar associations do not undertake to do ¢
much, but confine_ their efforts to that which they c:.rc;
handle. One functioning committee is worth ten non-func~

tioning committees, That regular meetings of each district

association be held each menth if bractical, but not less

than once each quarter.

XIII. PRESIDENTS’ COMMITTEE

That the Committee of Local Bar Association Presi-
dents be continued as g functioning organization, and t(}al?t
it meet twice a year. In event that transportation difficul-
ties make it d1ff19u1t or impossible to hold future State Bar
ASSOCI?.tIOIl meetings for the duration, the Bar Presidents’
Commli_;teg may become the most effective liason agent to
tfransmit ideas and proposals between the members of the
bar as a whole and the state bar commission,

XIV. DISTRICT BAR MEETINGS

That in event it becomes impractical to hold f
State Bar Association meetings, district or reg’ignal gf;al’;:?
ings be held at the call of the Commissioners,

XV. THE LAWYE_R IN THE POST-WAR WORLD
That the members of the Idaho bar as a whole begin

to think seriously about the position of the legal pr i

as a whole in the post war world, to the g;andp tf:t?séﬁg'
private and independent practice of law will be preserved
as an'Amerlcan institution,. and the prestige of the bar
resuscitated. . That it is perhaps yvet too early to begin a
formulation of concrete proposals, but-that it is 4 time for
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thinking and discussion out of which concrete proposals
may emerge later. That nobody is going to save the
Jlawyer but himself, and if we don’t do it, it won’t be done.
That salvation cannot be attained by simple resistance to
social or economic forces of irresistible power, and that
when we cannot lick a given problem into a shape that is
satisfactory to us, we must find a way to 'adapt ourselves
to the changed society in which we may live. :

That as a sample of the kind of thinking that may be
necessary, the following is offered: The post-war world
may find us involved in closer governmental regulation,
particularly Federal regulation, of our everyday affairs on
a scale completely beyond pre-war experience, and the
situation may be such that a relaxation of such controls
would result in general economic collapse. These regulations
in various fields may be so numerous and so complex that
it may be beyond the capacity of one man to absorb any
congiderable proportion of them, and yet, if the lawyer
is not in a position to assist his clients in the interpreta-
tion of such provisions, the bar as a group will lose a large
field of business essentially legal in character.

The remedy may lie in specialization, even in small
communities, and closer cooperation between members of
the bar. This may be done informally, or by more specific
understanding. In Lewiston, or Blackfoot, or Bonners
Ferry, the lawyers might determine among themselves that
one of their number would become the local expert on
social security, another on Federal taxation, another on

, labor problems. In time, business would tend to flow to-
ward the man qualified in that field. And if one lawyer
had a problem in the field of another, he could either
refer the business outright, or confer with the local expert
on that question. The client need not necessarily know
that another attorney had been consulted, Problems of fee
division would have to be worked out.

We repeat that this is not offered as a specific sug-
gestion, but only as an illustration of the kind of thinking
that it will take to save the independent practice of law.
And the tifme for taking serious thought has arrived.

MR. KARL PAINE: You spoke of liens and encumb-
rances having a constitutional basis. I don’t know what
kind of a lien or encumbrance that is.

MR, SCHIMKE: What I have in mind is the State
Land Board. The Constitutional question arises out of the
State Land Act; we couldn't pass a statute that would
affect matters of that sort. As I recall a case held that the
gtatute of limitations does not run against particular
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claims, by reason of certain constitutional limitations aﬁd

limitations contained in the Idaho Admission Bill.

" bers lg??:th I%’ANK MARTIN: As one of the retiring mem-
is commgtt resident’s Committee I feel very keenly about
portant if1 ee. I think it’s probably one of the most im-
set up. It’s l;ggtt}slﬁarngpﬂ Fhoriant that the State Bar has
d ‘ ng. This past year a lot of work wag

.dent, T want to particularl '

. : Ily recommend ¢

31%1?}'1 et?ket this thing seriously; that 1:hey0 gt&es&;%e? th?’;:c
2St meeting; find out what the ideas were and %Ir)l(l)at

Start out now at the bé inni
Star ginning of th ‘
Ir)t:Il%%tllenng]-: and fctually get the bar togethgrnggdygﬁi' 1:11111:3
. up to them. Have the fellows thinking about

If the officers don’t call meetin

be sble tg : . i
work on, put anything before their group for them to

In o .
didn’t aour bar we had 2 meeting on these new rules. We

We can’t have a astrong 8
L3 3 ta i i
strong local associations, andg;f yo&edcgﬁlg g&t&)ogg‘.hlé?végg

don’t meet you : :
have been goin:.re ot going to keep up the good work we

PRES. THOMAS : This committee of local bar Dresi- |

dents met for three days and discussed the problems the

doubt, should be continued. it

I am going to tell you of a situati .

- - a i
gi?s.a(‘l ahhttle lightly, Frankness is negggall'l}? o%hvghéc}] !
I I'lsdon_ ad heretofore recommended to the Sup'reme 0001?1}1;
g u gf in r};egard to examinations, The examinationg have
here tﬁ;e €en given by the Bar Commissioners, Onee 5
bwi rfi ig Bar_has sald clearly: “Go ahead and gét an -
amin lbg cgtmmlttee set up.” We presented that to the Sex-

Lourt and they disapproved. As Chairman of }:111)(;
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Commission this ‘year I set up a committee. I am not
doing that in disregard or disrepect of the Supreme Court,
but I.think the Court doesn’t appreciate the problem. We
are practicing lawyers and we have our own business to
attend fo. We have set up an examining committee to
assist the Commission. I think we have that authority
and if we don’t have that authority we may as well quit.
It is the very basis of the integrated bar. The Commission,
however, will keep close control over their work.

"You will find that the President’s Committee is the
most important committee that exists in the organization.
Should it develop that we have to forego the annual meeting
that committee can still function and report back from the
Commission to the local bars and it will be the most im-
portant thing we have, A wonderful foundation has
been laid. If it should develop we don’t have to forege our
meeting then they will still be important.

This examining committee will give the Bar Commis-
sion an opportunity to function with this committee. I
haven’t had an opportunity to do that this past year. It
has taken from sixty to ninety days of my time this last
year and the thought is that this committee plus the exam-
ining committee will afford an opportunity to carry on ¢n
behalf of the whole bar and reach the things we have been
struggling for. I hope no one resents the action taken
and that it will prove its worth.

MR. L. E. GLENNON: With respect to the Idaho
Code. I haven't any idea we should try to get a new code
vin the near future, but it might be advisable that we give
congideration to the subject during the coming year with

- the idea that when 2 new code is produced it will be a

better code than we have now. We ought to get our ideas
as to the kind of code we do want when we do get it. There
is a possibility of many improvements., We should direct
the commisgion to give some thought to that, and particu-
larly refer it to the local associations with the idea of
bringing out discussion. ‘ .

I move that this convention instruct the commission to
appoint a committee and take such other steps as it sees
fit, including referring it to the local associations for dis-
cussion, during the coming year, to obtain suggestions for
improvements that may be made in 2 new code when the
time comes for providing a new code. (Seconded-carried).

MR. KARL PAINE: Mr. President, I arise to.con-
gratulate you upon appointing that examining committee.
Ever since I attended the meeting of the Bar at Couer
d’Alene and had to go to the defense of our able secretary
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and Mr. Eberle and whoever the other men were :
p?tssed upon the apglic?.nts’ Dpapers that year den:,vrvi(:ige s:)vrgg
a.f Orneys’ sons admission, my sympathy has gone out to all
?av hyi?u \Eﬁm had to give those examinations. 1 don’t know
a E,u ority you had, but whether you had any authority
or not I am gla.d‘you assumed you had. I think the Com-
mission has been imposed upon long enough. It is work that

shoul iatri
pat: ;inbti g;sg;%lé‘ted over the bar. All of us should partici-

- PRES. THOMAS: Thank you. I appreciate that,

- MR. FRANK MARTIN: If there is any question :
vFvgll?ttﬁao;v%ru 11_;11)1(5;8 é}olmmissio?h h?s }let’s get 3{)1?3; ﬂlgl?tar?ggf
: 1 move that thiz Bar
e_a,m%rovmg the action of the president and %:%a%nwze%?]ﬁhgi
Lns ruct the commission to appoint such committee mem-
ters. as may be necessary and give them the power that
! etco}z:lmlssmn may consider necessary, to go on and con-
uet these examinations, to the end that the commissioners
inay spend more of their time with actual problems of the

awyers and have to spend less time i i
examinations. (Seconded, carried), ® in conducting these

PRES. THOMAS: The next ' i
" : : 1¢ on the program is:
Fallgfilng With the Enemy Act,” by R. P. Parry from Twin

MR. R. P. PARRY: Mr. President and ‘
. : . eh

W}&el'éhwe think of the far away enemy lands tg tlféelﬁlllaegf
'%m ; e West of us, geographically speaking, we are as
Iia,r Tom an enemy as almost any part of the world today
Ae11:1ce 1t occurred to me that the Trading With The Enemy
Act was rather a strange subject to be discussed at a meet-
ing of our Idaho Bar_. But a slight study of that act does
indicate that it containg many provisions, and is Suscepti-

bl ALl . ? p
Idz, h%f lanv?ylglrrs .a.pphcatlons, which make it of interest to

There are quite a few provigions of our F
applying to aliens and to aliens’ rights in waregflgaél. if:gguifsg
thc_a first instance, it s_hou]d be kept in mind that Trading
With the Enemy Act is not intended so much for the con-
trol of the alien himself but toward control of all persons,’
asst_)c:latlong] or corporations who are doing or might dc;
business with the enemy alien; and in that indirect way
control the enemy alien. Other provisions of the Federal
statute, such as sections 21 to 24, inclusive, Title 50 U, S,

Code, under the general tit] o -
of th’e aliens themselveg, ttle of "War” apply to the control

. The Trading With the Enemy Act cover
unique phase of enemy control. It has not si)eaé;egg;::g
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* hurriedly, nor come into existence solely because of the

present conflict. It dates back to World War I. During
that war, it was soon realized that this country was lack-
ing in effective control of matters having to do with the
property of, and business dealings with, enemy aliens.
Accordingly, this act was passed. It has been the law of the
land continuously since that time. The Act, with very
full annotations, appears as an appendixunder Title 50,
War, U. S. Code Annotated. It has been applied numerous
times and there are many decisions construing it. When
the blanket resolution was passed March 8, 1921 declaring
that certain acts of Congress, joint resolutions, proclama-
tions, ete., enacted during World War I should be construed
ag though the World War had ended and the emergency
expired, the Trading with the Enemy Act was expressly
excepted, and continued in force and effect. In fact, it
was under this act that the President issued some of his
orders and took some of the steps required during the
days of the bank closings and other arbitrary actions in
1233.

I shall not attempt to give you any definifive state-
ment as to everything that the law covers, or attempt to
state exhaustively all of its provisions. But it might be of
interest to. consider for a moment the general subjects
covered by the Act, and to give thought as to whether or
not any of its applications would affect those of us prac-
tising law in Idaho in our ordinary daily lives. All I shall
attempt is to arouse your curiosity and place you upon
your warning as to when and under what conditions the
Act might apply. '

The Act in its essence is pointed toward those who
are doing, or might do business, with an enemy alien,
defined as any individual, partnership or other body of
individuals, of any nationality resident within the terri-
tory of any nation with which we are at war, or resident

.outside the United States and doing business within such

territory, and any corporation incorporated within the
territory of the nation at war with us, or in any other
nation and doing business with a nation with which we are
at war, and, by proclamation of the President, all indi-
viduals who are natives, citizens or subjects of any na-
tion with which we are at war, wherever resident or doing
business, and also the allies of such enemies, on the same
broad general terms. It applies directly to every citizen
of Italy, Germany or Japan or their allied countries at

. war with us, even though they may be residing in the

State of Idaho. The act vests broad powers in the Presi-
dent and in practical application, during the time of war,
the exact terms of the various prohibitions and the.man-
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ner and method of the application of the act are to be found

indthe various presidential proclamations and executive
orders. ’

The philosophy of the act is that no one can do any
business with anyone falling within its terms, after the
declaration of war, or after proclamation of the Presi-

_dent, without a license. In theory, a separate license could
be required for every transaction of any kind that any
person could have with any ecitizen of an eéhemy country.
The terms of the act are extremely broad. It prohibits,
among other things, that any person should, in dealings
with an enemy alien, pay, satisfy, compromise or secure
any debt or obligation; draw, accept, pay or endorse any
negotiable instrument; Enter into, carry on, keep or per-
form any contract or agreement; Buy, sell, loan or extend
credit, trade, deal with, transfer, or assign or receive any
property of any kind; and even to have any form of busi-

n}‘lass or commercial communication or intercourse with
them. ' '

The terms of the act are so broad that an attorney
could not even represent in any manner an enemy alien
unless he had a license to do so. Without such a licensze,
even a mere oral agreement between an attorney and such

client is not only void, but subjects both parties to severe
penalties,

For some period prior to the war, the president had,
by executive orders, frozen foreign funds and tied up

business with practically every European and Asiatic na- .

tion except Great Britain. During that time, a general
license was issued, allowing limited business transactions
with the nationals of certain nations and much of the
work of enforcing the prohibitions of the Act as then
applicable, was entrusted to the Treasury Department, and-
through it to the Federal Reserve Banks., And there much
of the power and actual control still remains.

After Dec. Tth many proclamations and executive or-
ders were issued. .

Immediately after December 7, a general license was
issued to Japanese nationals, limiting their right to with-
draw funds to $100.00 per month, and giving them certain
other rights. Since that time, changes and modifications
have been made in that license and certain other general
license provisions are now in force. The Federal Reserve
Bank keeps all banks and financial institutions advised
as to these matters. And, at any given time, the orders and
regulations currently in force are about the only guide that
a lawyer has, for the reason that-they are changing rapidly.
sometimes from day to day. - :
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i i President
For instance on Tuesday of this }vge}c,
Roosevelt issued a new executive order dividing the pow-

" ers under this act between the Alien Property Custodian

-

cretary of the Treasury. The Custodian will
ﬁgetilﬁarsge of allq enemy owned or controlled bug.messeg
and all patents, copyrights, trade n;arks, foreign sh111):§, anl
all forms of property and the claims of enemy nationals
involved in estates, trusts, and receivership proceedings.

i i banking
The Treasury will continue to handle all ba
matters and all transactions or businesses dealing _w1th the
countries affected, and all trade and coxpmermal com-
munications with the enemy controlled nations.

At any given time, the lawyer must study the current
executive orders and rules and regulations.

i t

n example of the far reaching effect of the ac

I notlé; yaésterdaypthat many firms doing export and 1mporj

business are considerably concerned because they canno

even answer letters received from long time I_Jusmesstzg.l

gociates who are now listed, under the provisions c’),f 4 1;

act, in the “Proclaimed List of Blocked ”l\Ta:tmnals. (

individuals and firms who are “blocked,” fill booklets o

many pages which have been compiled and issued by ou
Government, _

her provision is Section 7 providing that ever,
corpoArl.-aI;:)itoria i111) the United States shall, when reqlgl%'ed
transmit to the Alien Property Custodian, a swozn és ;
every officer, director or stockholder believed to be a
enemy or an ally of an enemy.

i isi latin
the act provides many other provisions relatin
to th%n&nfiscatioﬁ and control of property by t}:le Aéx(g
Property Custodian, In short, under _thls act, :_n ?cjltlere
tive orders and proclamations made in connec tloal ¢
with, about all commercial transactions, excepb 1:clzlse ‘
the very limited character which are cqvered v ig ?1*
called -general licenses, are prohlblted' with enemy afle :
They can’t transfer property, they can't do business of an
kind; and any one who is the other party to the transas
tion, becomes equally guilty with them.

i te
interest to lawyers is that 1;he act expressly state
that ?1%) I?erson shall be held liable in any Court for, for i
respect to, anything done or omitted in pursuance C{) ‘ﬁ
order, rule or regulation made by the President un EIi]
authority of the act. In other words, no person need ta\
any fear of suit for damages, or for breach of contrac ,_;
any liability of any kind, for failure to do business wi
an enemy alien.
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The question, of course, naturally arises then, How
much, and how far, must a person investigate those with
whom he is doing business to ascertain whether or not he
18 an enemy alien? Of course, if one knows that the other
person is an enemy alien, the act immediately applies-with
full force. The exact terms of the act are that it applies
to one dealing with an enemy alien with “knowledge or
reasonable cause to believe” that a person is an enemy
alien. There exists a strong presumption of such lknowl-
edge; or even more than a presumption, because a definite
responsibility rests upon a person who deals with an ene-
my, and he cannot avoid liability by claiming that he had
no reason to believe that the party he dealt with was an
enemy. :

In dealing with any person, known to be of Italian,
German or Japanese descent one is at once put on notice to
investigate as to the birthplaee or naturalization record of
such person.

And, at any rate, it is certainly true that in all busi-
ness dealings during time of war, everyone when dealing
with persons or corporations not personally known, should
keep in mind that there is a possibility that the other
person is an ememy alien. And if there is anything to
raise the slightest doubt in his mind, then the obligation
falls upon him to ascertain the true situation. If he is an
enemy alien, there is practically no character of business
that can be transacted with safety. The act applies to
banking transactions, money transfers, buying and selling
of real estate and all other property, and the whole endless
Y'?riety of business transactions which make up our entire
ife, .

One real concrete evidence of our Government’s hand-
ling of enemy aliens in Idahe is the Japanese Relocation
Center being constructed north of Eden. The Government
is there building, working feverishly day and night, a
location for 10,000 Japanese who have been ordered out
of the Pacific Coast region. From a legal point of view,
the most interesting phase of this transaction is that a
large percentage of the people who are going to be moved
by compulsion into Idaho are not aliens at all, but are
American citizens, even as you and I. The cause and
‘reason for the removal is that they happen to belong to
a race with whom we are at war. And the way that this
hag been done furnishes a concrete example of the vast
and startling powers possessed by our Government during
war times.

The steps by which all of these people of the race,
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whether aliens or American citizens, were forced to move
is as follows:

On February 19, 1942, the President, by executive
order empowered the Secretary of War to designate mili-
tary areas from which could be excluded any or all per-
sons. This first order did not even mention the Japanese.
Pursuant to this, Lt. General DeWitt, commanding the
Western Defense Command, by proclamation, defined
military areas on the Coast and ordered the exclusion of
Japanese, aliens and citizens alike; and other aliens, Then
the War-time Civil Control Administration was established
under the army to supervise the evacuation and coordi-
nate the assistance of numerous Federal agencies. Then
the President, by executive order, created the War Relo-
cation Authority to formulate a plan for permanent relo-
cation and the management of the relocation areas.

The Japanese are first taken to assembly centers
which are near the Coast. Then they are moved to reloca-
tion centers such as the one being built in Idaho. This
particular one ig designed to accomodate 10,000 Japanese
with the necessary guards, attaches, administrative offi-
cers, ete, It is located in what is defined as a relocation
area, which in this case comprises about. 17,000 acres of
land owned by the Federal Government and possessing
water rights under a canal built by the Federal Bureau
of Rleclama.tion, commonly known as the Milner-Shoshone
canal,

As announced, it is the plan to provide work in the
area for all Japanese there. The group moved includes
farm laborers, business men, tradesmen, professional men,
and many with good educations or high type of ability. As
I understand it, the thought is to make the community as
self supporting as possible. If any of these Japanese work,
they do so voluntarily. They are called Enlistees in the
War Relocation Work Corps, enlisting for the duration of
the war and 14 days after; swear loyalty to the United
States and obedience; and will be paid wages, it being

‘provided that the maximum cash advance shall not exceed

the basic minimum wage of the American soldier.

These workers may receive furloughs in order to take
private employment. The Japanese who have taken such
furlough have asgisted in some of the preliminary beet
work in Idaho. They are allowed to do this only on the
following conditions: ‘ '

1. The local community must assume the responsi-
bility of protecting them and maintaining law and order.
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2. The Japanese must volunteer.

3. They must be transported to and from their place
of work by the private interests. :

4. They must be paid prevailing wages and not dis-
place other labor, and have suitable living accommodations.

5. And during the time they work, must repay the

Govern_ment for the expense of dependents who remain in
relocation areas.

Here we have a concrete example of the extent of power
of the Government in times of war in taking charge of a
whole race, even though many of them are citizens of our
land, When such control can be taken in g perfectly regnu-
lar and legal manner; it is realized how extensive the con-
trol of our Government is as to the property of enemy
aliens under the Trading with the Enemy Act.

All T have been able to do in a brief paper is to indi-
cate that there is a Trading with the Enemy Act; that it
is extremely broad in its application; and that it could
apply with terrific force to one doing business with a
citizen of an enemy country resident in, or doing busi-
ness in, this state. There is almost a presumption of
knowledge of such enemy character; so much so . that
safety’s sake requires one to carefully investigate any
one with whom he is doing business, of whom there is the
slightest ground for suspicion. And every corporation or
business house client should know of the general character
and broad application of this act. I hope that I have
aroused the curiosity and interest of those who may not
be familiar with its terms to the extent that they will

11:.iead it and advise themselves of its contents and applica-
on. : .

PRES, THOMAS: Next is: “Remedies by and Against
Enemy Aliens,” by Judge Hunt. : '

MR. EVERETT E. HUNT: Mr. President. A state of
war always creatés much confusion and much difference
of opinion concerning the rights of aliens during time of
war. In Idaho the most common and vexing question
arising for our attorneys to deal with concerns the right
of alien enemies to take real and personal property situ-
ated in Idaho through inheritance or by will,

It has always been the custom for foreign consuls to
represent alien heirs living abroad and we have, as a rule,
made gettlement through foreign consuls in cases where
we could not locate the foreign heirs and deal direct with
them. Settlement could always be made with foreign
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consu'ls' and their receipt was sufficient to discharge our

executors and administrators and attorneys from further
liability. Notwithstanding thes:e treaties, the Trading
With the Enemy Act now provides that such settlements
cannot be made with alien enemies. Settlement can, how-
ever, be made and our liability discharged in two ways.
First, by payment to the alien property custodian and sec-
ond, by depositing in any national bank t:undg due enemy
aliens in their names and taking a deposit slip thert_afpre.
The receipt of the bank filed in Probate Court is sufficient
to discharge the administrators, executors, and attorneys
from further liability. It is, of course, also necessary that
the alien property custodian be advised concerning these
deposits.

The rule appears to be that an alien enemy may take
land by devise I:)and hold the same subject to the will of
the Government in which the land is situated. In other
words, the devise iy not void except as against the qov-
ernment, whose will must be manifested by appropriate
action. The same rule holds true for personal property.
The right of the Government to land devised to an alien
enemy does not arise out of the state of war, but resuits
from mere municipal legislation. It has been held that, “A
declaration of war is not in itgelf an act of confiscation
of the. property of alien enemies within the territory of
the belligerent power. An alien enemy holds his property
legally against all the world but the sovereign. The power
to confiscate is discretionary, and not to be exercised in
the interest of private citizens. The modern tendency is to
withhold the property of the alien enemy, if necessary, and
restore it to him at the termination of the war.” The tre-
mendous costs of the present war leads us all to believe
that a new and different rule will be .ac'l‘Opted after the
conclusion of the present hostilities for it is apparent that
only by the seizure of alien property within the United
States can any reparations be secured from those nations
that initiated the present war.

EFFECT OF WAR ON LITIGATION PENDING AT
THE TIME OF ITS OUTBREAK.

The general rule is that an alien enemy, resident in his
own coun%ry, may not prosecute an action instituted before
the commencement of the war in the country of the forum.
The main reason for this rule seems to be that the restric-
tions of the right to sue does not result from the incapacity
of the foreigner, but from the fact that the enemy coun-
try will profit by executing a judgment in his favor. In
some cases an enemy plaintiff is recognized to the extent
that the courts will permit him tp take such action as
may be necessary to preserve his rights, although he may
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not enforce them where the effect will be to augment the

enemy resources, The Trading with the Enemy Act has
beeI_l recognized as precluding non-resident subjects of a
nation with which the United States is at war from further

prosecuting any su1ts,1p our courts durin_g the continuance

In bankruptey Proceedings, an alien enemy may make
2 claim against the bankrupt estate although dividends
thereon will be withheld until the conclusion of peace, but
an enemy alien, resident in the enemy’s country, cannot
be hgaard. during the war to complain of the rejection of
a clajm filed by him against a bankrupt estate. The reason
for.thls rule, is undoubtedly, the fact that, if by filing such
claimas, b.?.nkruptcy proceedings could be held up during
the duration of the war, much injury and loss in all such
cases would inevitably be sustained by our own people.

. If an enemy plaintiff is regident in a neutral or
allied country, our courts differ in their rulings as to
whether or not this alien may maintain a gunit. The majority
rule, however, is to the effect that in. such cases the suit
cannot be maintained for if permitted to take hig recovery
to a neutral ocuntry, he could then tlransfer_his recovery

A

War conditions are legitimate grounds for continuance
in litigation commenced prior to a declaration of war, the
reason heing that such litigants should have an opportunity
to come into the court with their claims and offer their
testimony in support thereof. The duration of any such
1(::Iclmi:inuf}tnce is a matter purely within the discretion of

e court, )

Non-resi_dent_aliens are not allowed to institute or -

prosecute actions in our cqurts during the continuance of
the war. The Trading With the Enemy Act is authority
for this rule, The only exceptions are in cases involving
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-SUITS AND REMEDIES AGAINST ENEMY ALIENS

During a state of war our citizens may prosecute
suits against enemy aliens. The reason for suspending the
right of action of an alien enemy is the possibility that
any funds or property recovered by him will inure to the
benefit of the enemy—does not apply where the suit is
by a citizens to recover property or funds. This Hability
of an alien enemy to be sued carries the right to be heard
in defense, to use all the means and appliances of defense,
and to appear by attorney and present his defense. He may
also have his time to answer exténded until after the com-
pletion of hostilities and the reopening of communications

-between the two countries. The provision that a non-

resident alien enemy may be sued and may defend does
not, however, give him the right to prosecute a counter
claim although he may interpose a set-off. It naturally
follows that a defendant’s privilege of being sued in the
country where he resides ceases when he voluntariiy be-
comes an alien enemy, The great difficulty encountered in
suits against enemy alieng naturally is the matter of ac-
quiring jurisdiction of the action. Service of summons
and complaint by publication is generally necessary and
of course, jurisdiction can not always be obtained in this
way. The remedy of attachment is always available
against alien enemies. This remedy is complicated by
the fact that the plaintiff g subject to regulation by Fed-
eral statutes such as the Trading with the Enemy Act.
Suits to foreclose mortgages and other liens upon real
Property are permissable against alien enemies,

CONCLUSION

\

~ We would be fortunate if we could go to the reports
and not be confronted by majority and minority riles,
Like every other subject, our courts have differed in their
interpretation of the law and in matters purely concerned
with public policy. Fortunately, some publishers have
gone to great pains to make the law readily available,
Short and complete briefs concerning various phases of this
subject may be found in the following eitations:

Selective Service and Training Acts, 129 ALR 1171,

- 137 ALR 1188,

Soldiers and Sailors Civil Relief Aéts, 130 ALR 774,
137 ALR 451,

Change of domicile by persons in military or naval
service, 129 ALR 1383, '

Civil and criminal liability of soldiers, sailors and
militiamen, 135 ALR 10. : :
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Officers or privates in military service as “officers”
or “employees” within statute waiving state’s immunity
from liability for torts, 129 ALR 911.

) Liébility'for injury or damage resulting from traffic
accident on highway involving vehicle operated in military

service, 133 ALR 1298,

Incompatability of offices or’ positions in the military,
and in the civil service, 132 ALR 254.

Constitutionality, construction, and application of
statutes concerning status and rights, as regards govern-
mental bodies ,of public officers or employees in civil ser-
;ilcge, while performing military or naval duty, 134 ALR

Liability for injury to pei-son or damage to property
ag result of “blackout,” 136 ALR 1327, :

4 ‘S\%E also all encyclopedias under “Alien Enémies,”
and “War.” '

PRES, THOMAS: The next order is “Price Fixing
Preoblems and Procedures,” by Richard B. Hefelbower of
Denver, Acting Price Executive for the Q. P. A, for the
State of Idaho. Mr. Heflebower is peculiarly qualified
not alone by training but by experience.

MR. RICHARD B. HEFLEBOWER: Mr, Chairman,
members of the Idaho Bar. The gist of a discussion by
members, overheard by me, was that there would be no
profits in the legal business and they ought to join the
bar tenders’ union. Possibly I was not mistaken when I
decided not to study law. I did study economics. Unfortu-
nately we don't have any admission to the bar as you at-
torneys do, so anyone can style himself an economist. The
best expression of what an economist is was in the Skeezix
column. Before Skeezix was able to work, he asked
Uncle Walt for a quarter; Uncle Walt’s balance was very
dim and he tried to explain to Skeezix and tell him he
should economize. Skeezix said: “What is an economist?”
Uncle Walt scratched what was left on his pate and said:
“Skeezix, an economist is a financier without funds.”

War and inflation have always gone side by side. The |

last war was no exception though in this country the cost
of living only doubled; in France it increased six times. -

The effects of war time inflation are known to all
who experienced even the mild inflation of 1917-1920 and
the disastrous collapse thereafter, but even more keenly
to those who experienced the inflation suffered by the con-
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_tinental countries of Europe. Inflation redistributes in-

comes, It wrecks business, but above all it contributes to
social demoralization by sericusly reducing the status of

.-the middle class. , :

This time, we as well as most of the belligerents have
decided to control this side of our fate. The cause of war
time inflation is well-known. There is no disagreement
among economists on this well known formula. Further-.
more, the means of control are well-known and can be
effected provided we have the courage to apply them. Not

-only do we have a well workéd out body of thought, but

theoretical and statistical data to support us in our cam-
paign to control the cost of living. We have also the sev-

eral years’ experience of the other_ belligerents to guide us.

It had been hoped, at least prior to Pearl Harbor, that
we would be able to control the cost of living through the
method of financing the war. After all, inflation arises
because purchasing power coming into the market exceeds
the supply of goods. The shifts in production and the in-
crease of the total production of the war period inevitably
inereases purchasing power more rapidly than goods. If,
however, the government were willing to finance itself
exclusively from taxes and from bonds bought out of the
current savings of the people, a balanee would be struck
between the remaining purchasing power of the people and
the supply of goods available to satisfy their demand.

Unfortunately, our tax program and bond sales have
lagged far behind. It appears that during the coming fiseal
year, the American people will have about twenty billiqn
dollars of purchasing power (after taxes, savings, ete.) in
excess of the available supply of consumers goods and
services valued in 1941 prices. This inflation gap is the
reason for the Emergency Price Control Act of 1942
and the regulations issued thereunder.

On April 27 the Office of Price Administration an-
nounced the General Maximum Price Regulation. Before
and since that date this has been supplemented by regu-
lations dealing with the particular problems of individual
commoditie; and industries,

The best way to understand the General Maximum
Price Regulation is to see the major principle, namely,
to preserve as a maximum the price structure of March.
This, refers to all goods and services except those specif-
ically exempted. Two large exempt classes are direct per-
gonal services and raw agricultural products. By main-
taining the March price structure, the Office of Price Ad-
ministration means that the practices with respect to dis-
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counts, allowances and differeﬁt prices for different claéses
of buyers shall be maintained.

In connection with the carrying out of this plan, all -

retailers are asked to post the prices of a group of items
called “cost of living” and which form the essentials of a
family budget. By this means, the consumer is shown that
his “cost of living” is under control. At the same time, sell-
ers of all sorts are expected to prepare and keep in their
offices a ‘basic price list which gives their ceiling prices on
all covered commodities and services sold by their busi-
nesses. This is the businessman’s brotection. It provides
a list prepared shortly after the effective date of the
ceiling regulation which shows the businessman’s prices.
If at a later date, he is called upon to quote his ceiling
prices he will have this book for reference. Though the
preparation of this price list will involve 3 great deal of
work, businessmen will find it a valuable instrument for
their own use.

. Of course, in issuing such an over-all ceiling-freezing
prices at a maximum as of a certain month, a number of
Injustices will be imposed, therefore, a definite procedure
for adjustment is provided. For the retailer, the adjust-
ment procedural Regulation No., 2 is relatively simple.
This is particularly true where his problem is a horizontal
one, namely, a problem where hig prices in March were
abnormally low compared to his competitors. If, however,
the problem is that retailers generally have low prices as
compared to wholesalers and manufacturers, the plan of
the OPA is to solve these difficulties as far as possible by

the “roll back” which is a reduction of manufacturer's
prices, .

. For manufacturers and wholesalers, the procedure of
adjustment is more involved. They are called upon to use

Procedural Regulation No. 1 and demonstrate the effects -

on them of the General Maximum Price Regulation. .Copies
of these procedural regulations as well as other informa-
tion, regulations and bulleting can be obtained from the
state office of the OPA in Boise, ‘

In addition to the General Maximum Price Regula-
tion, there is a growing list of special regulations to deal
with particular commodities, such as farm machinery, sum-
mer seasonal commodities, tires and tubes, ete. The task of
keeping up with these regulations is a tremendous one and
until a filing system and methods of analysis have been
developed, even the OPA offices are not fully informed or
they cannot always supply answers on short notice.
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Each state organization under the Qffice of Price Ad-

" ministration has a gigantic task of acquainting retailers

and other businessmen with the provisions of the general
maximum— their duties, their procedure and their rights.
With the very limited staff now available this educational
program is far from complete, but it is being pushed as
rapidly as the staff will permit. It is known that businesa-
men are anxious to cooperate with the campaign to hold
down the cost of living once they know the method that
has been adopted and how *to proceed under it . Surely, if
there is violation at the present time it is largely on the
basis of ignorance, though as the state OPA attorney ean
tell you, willful violation will be subject to heavy penalty.

You men are frequently ealled upon in your co_mmuhi-
ties for advice. You are supposed to know anything. We

“will be glad to answer your questions and I have with me

pamphlets which I will be glad to distribute to you, which
may help you in your 0 P. A, problems.

PRES. THOMAS: Next'is a discussion by James H.
Hawley on this same subject. _

’

MR. JAMES H. HAWLEY : Mr. Chairman. The real
arrangement between Chairman Smith of the program
committee and myself was that perhaps Dr. Heflebower
would not be able to be here; if so I was going to pinch .hlt.
The Doctor spoke of enforcement. I will not go into
those details at all, I will say that the enforcement of
0. P. A, is going to be primarily a campaign of education.
The attitude is s0 very fine in so far as it has been tested;
the public generally seems to realize that this is a program
in which they are as much interested as anyone connected
with O. P. A. They desire to know what they should do
and hence we say this is a ecampaign of education rather
than of enforcement. The law obviously hag very sharp
teeth in it. My conception iz that enforcement in Idaho
will be measured by the number of cases we keep out, rath-
er than the number we bring into, the courts.

Mr. Parry mentioned the startling war power of the
government under war conditions. The operation of the
0. P. A. is, of course, one that startles people generally in
their concept of government operation and the extent of
war power it has, I am going to read to_you a part of_a
decision of the Supreme Court of the United States, writ-
ten in 1931, which will bring before you the extreme power
and the tremendous change in government under war con-
ditions and the authority exercised by the government
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under those conditions. United States vs. Macintosh. Jus-
tice Sutherland wrote ag follows: :

“From its very nature the war power, when necessity -

calls for its exercise, tolerates no qualifications or limita-

tions, unless found in the Constitution or in applicable

principles of international law. In the words of John
Quincy Adams, ‘This power is tremendous; it is strietly
constitutional ; but it breaks down every barrier so anxious-
ly erected for the protection of liberty, property and of
life.” To the end that war may not result in defeat, freedom
of speech may, by the act of Congress, be curtailed or de-
nied so that the morale of the people and the spirit of the
army may not be broken by seditious utterances; freedom
of the press curtailed to preserve our military plans and
movements from the knowledge of the enemy; deserters
and spies put to death without indictments or trial by jury;
ships and supplies requisitioned ; property of alien enemies,
theretofore under the protection of the Constitution, seized
without process and converted to the public use without
compensation and without due process of law in the ordi-
nary sense of that term; prices of food and other necessi-
ties of life fixed or regulated; railways taken over and
. operated by the government; and other drastic powers,

wholly inadmissble in time of peace, exercised to meet the
emergencies of war.”

PRES, THOMAS: The next order of business is
“Your Clients’ War Transportation Problem,” by Maurice
H. Greene of Boise, Field Manager of the Office of Defense
Transportation.

MR. MAURICE H. GREENE: For seventeen long
weary years I applied myself assidiously to the study of
the law, hoping, dreaming and fully expecting that some
day the great talents which I was positive I possessed
would be recognized by my fellow members of the Bar and

that I would be called upon to appear before one of these -

annual conventions to impress upon you my profound
knowledge of any subject I might choose to talk upon. For
seventeen years my efforts fell upon barren soil. Yet less
than thirty days after having accepted employment in a
more or less menial position with the Federal Government
and still being wholly unable to acquaint myself with the
official duties of my office, I find the honor which I so
long hoped and prayed for suddenly thrust upon me, not
because of those seventeen years of untiring effort, but
gpparently because of the length of the offieial title which
I may now attach to my name. To add to my discomfiture,
I must talk upon a subject about which I am not only
little versed but upon which no text bodk has been written
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or court decision rendered. Therefore, you must accept my
remarks as flowing from the old but familiar maxim that:

. “Necessity knoweth no law", for today truly I am the liv-

ing personification of the maxim.

Pearl Harbor, Singapore, the Dutch East Indies and
the Philippines suddenly focused the attention of the
American people upon the fact that, in the operation of
some thirty - five million rubber - tired vehicles upon the
streets and highways of this nation, we have lost the source
of 98% of our ordinary rubber supply. It brought to the
attention of 135 million residents of this country the reali-
zation that our businesses and even our private lives have
in the past few years become absolutely dependent upon
the use of the self-propelled vehicle. But mankind is still
unfortunately possessed in some measure of the trait of
selfishness and inclined to protect his own business, even
his own pleasures, although knowing that in so doing he
may be injuring, not only his neighbor, but his country at
war as well. Within thirty days after this country entered
the war, in order to prevent buying raids upon and rapid
exhaustion of supplies of then existing rubber, it became
necessary for our Government to freeze supplies of new
tires and thereafter regulate, through a system of rationing,
the method by which they may be sold to private consumers.
The regulations have been extended to cover recapping or
retreading of used tires. Likewise, within three months
after the entry of this nation into the present conflict, be-
cause of conversion of motor vehicle producing plants to
the manufacture of war equipment and supplies, it became
necessary to freeze existing supplies of automobiles and
trucks, truck tractors and trailers and provide a similar
system of rationing.

In less than two weeks after entry of the nation into
war, the President, as Commander-in-Chief of the Army
and Navy, deemed it necessary to create an Office of De-
fense Transportation, the Director of which was directed
to consolidate transportation policies and activities of the
Federal Government, the states and private transportation
groups into a national domestic transportation policy neces-
sary for the successful prosecution of the war., The pri-
mary purpose of the Office, as originally created, was ad-
visory only and not compulsory. No single transportation
system in the country, rail, motor truck, or airline, could
predetermine the load of traffic it might be ecalled upon
from time to time to bear during the course of the war, nor
could it determine how to prevent war materials piling up
at any single port of debarkation, piling up far beyond the
existing shipping facilities to move and storage facilities
to store. No single transportation system could predeter-
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mine for the entire nation the existence of car shortages at
widely scattered points throughout the couritry, of mass
military movements, or, and perhaps most pointedly, what
quantities of intercoastal shipping must be diverted to over-
seas work or lost through the activities of enemy sub-
marines close to our shores. The provinee of the Office of
Defense Transportation was not limited to any one particu-
lar transportation agency but was directed to coordinate all
systems of transportation, railroads, motor trucks, inland
waterways, pipelines, air transport lines and all forms of
coastwise and intercoastal shipping. One problem with
which it has been faced, of which you are all aware, is the
shortage of transportation facilities needed to handle ship-
ments of gasoline from the Texas and Louisiana oil fields
to New England and the east coast. Other similar short-
ages, less prominently featured in the day’s news, have
been encountered and, in the main, suceessfully solved. No
blockades have as yet occurred at interior central shipping
points and few, if any, blockades are anticipated at ports of
debarkation. However, we in Idaho know what would hap-~
pen if cars were not available to move our farm products,
our ores or our lumber, Why produce more for the war ef-
fort if it must rot in a storage cellar or deteriorate in a
warehouse,

Notwithstanding the rationing of motor vehicles and
tires and the pleas of the Director and of other associated
war agencies a great majority of the members of John Q.
Public have continued to use the transportation facilities
of the country, both public and private, exactly the same
in wartime as in peacetime. Long and wasteful movements
by motor truck and countless local daily deliveries, given
birth by our system of competitive wholeszle and retail
merchandising, of which we have been so proud, continued
in full measure after our entry into the war so that, with
the ever increasing output of our war plants, all of our
transportation facilities were rapidly reaching the break-
ing point. On May 2, 1942, the President, taking cogmizance
of the fact that the public, whether knowingly or not, was a
party to causing a transportation crisis, added to the pow-
ers of the Office of Defense Transportation the right to
determine what shall constitute for the duration of the war
essential and non-essential civilian use of rubber borne
transportation facilities and to limit the use of such facili-
ties in non-essential activities and regulate their use or dis-
tribution among essential activities, There is no guestion
but that action was necessary to prevent a complete break-
.down of our transportation facilities, a fact which many of
you will recall did occur early in the first World War and
resulted in Government management or perhaps better stat-
ed Government “mismanagement” of the railroads.

IDAHO STATE BAR PROCEEDINGS 205

. Mere words cannot express the enormity of the task
which confronts our carrier systems today. In 1941 more
tonnage was handled by the railroads than ever before and
handled with a much smaller number of freight cars than
would have been required a few years ago. Freight traffic
had inereased terrifically during the first six months of the
year, to an extent that I predict an increase of not less than
thirty per cent over 1941, In addition to a heavy increase
In pasgenger traffic, the railroads transported over 4,500,-
000 troop passengers during the five months just ended,

If the rajlroads handled such great quantities of
freight in 1941, of what use are the -motor trucks? For
every five tons of freight handled by rail in that year, ap-
proximately one ton was handled by trucks. The vast quan-
tities of freight handled by the rails eould never have been
handled with precision and dispatch except by the use of
motor trucks at rail terminals. There are between 8ix and
seven million trucks in use in the country today. About
600,000 new trucks were placed in serviee in 1941 and
about 50,000 were relegated to the scrap heap. When truck
rationing commenced there were about 150,000 vehijcles, or
a normal three months supply available, Three months of
rationing has seen some 35,000 placed in commercial serv-
ice. There are now some 70,000 applications pending before

-rationing boards throughout the country. By the end of

the year, at the present rate of rationing, the supply will
be nearly exhausted. Can the railroads stand, not only the
demands of increased war production, but demands which
must result as the facilities for truck transportation wear
out? Can the passenger facilities of the railroads and the
commercial bus lines absorb the demands of the traveling
public as private automobiles fall by the wayside? Neces-
sarily, unless American ingenuity can solve this problem,
the answer is “No”. Rationing of movements of freight
by rail and truck will necessarily result in eliminating the
transportation of many commodities deemed nonessential
to the war effort or to the health, welfare and safety of the
civil population. What the effect of sueh action would be -
on private enterprise already struggling to continue busi-
ness under the load of price ceilings, increased taxation and
higher operating costs ig difficult of imagination and im-
possible qf precise analysis,

You may well state this information is all very in-
teresting, but how does it affect the lawyer and his client?
To my mind the time has come when the lawyer, whether
he desires to do so or not, is going to be forced to take
more of an active interest in transportation problems, the
same as he is going tobe required to know the functions of
the War Production Board, the Office of Price Administra-
tion and other war born agencies. Perhaps none of you de-
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sire to become conversant with the Federal Motor Carrier
Act, the seemingly endless and complicated rules and reg-
ulations of the Interstate Commerce Commission, state
statutes and regulations, but you are going to be ealled
upon by your client, the butcher, the baker, and the candle-
stick maker to figure out ways and means of those busi-
nesses having some form of transportation to reach their
customers. Visualize, if you can, the progpects of the down-
town grocery store without a delivery system, staying in
business when there is a community grocery store within a
block of the housewife’s door; or the future of the livestock
industry in the State if trucks are not available for ship-
ping from and to ranges and to railroad loading points;
or the lumbering industry without logging trucks or the
mines without ore trucks. Some people feel the government
must make tires and trucks available to industries engag-
ed in the production of food, ore and lumber. These indus-
tries are eligible to apply to rationing boards for tires and
for trucks, but, the tire boards will tell you the answer—
the rationing quotas are about fifty per cent sufficient to
supply present demands,  demands which will continue to
constantly increase.

Some lawyers will tell their clients there is nothing
a lawyer can do to help them. The lawyer who takes that
a‘t’iltude 1s not performing hig duty as a citizen, let alone
a lawyer.

Tire rationing boards and truck rationing boards op-
erate under regulations adopted by the Office of Price Ad-
ministration, the War Production Board and the Office of
Defense Transportation. The proper drafting of applica-
tions often determines whether rationing boards _approve
or deny them. If the client is not eligible for new trucks
or tires, then the conscientious lawyer will turn to the most
advisable method of conservation of existing equipment.
Many new methods of conservatijon of ‘equipment have been
and will be suggested by the Office of Defense Transpor-
tation, most of which are, however, of a practical nature
and of no interest to the average lawyer.

. However, the method which gives greatest promise of
equipment and rubber conservation ig through various
forms of pooling agreements, the form and contents of

which must essentially be legal. Through such devices one

delivery system may supplant four or five exigting systems
without injury to any business, a community can be dis-
tricted so that duplicate services by motor truck are ab-
solutely eliminated., The preparation of such pooling agree-
ments will of necessity force the lawyer to interpret the
orders of the Office of Defense Transportation under which
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. the pooling agreements will be drawn. He will of necessity

be required to know whether the interchange or pooling of
truck operations will violate the Federal Motor Carrier Act,
the state regulatory laws and the Federal anti-trust act.

I do not believe there is a member of the Bar before
me who hag not been solicited many times for information
concerning the Federal Motor Carrier Act. When it is re-
called that the Federal Motor Carrier Act applies only to
motor truck operations for compensation in interstate
commerce, does not apply to interstate operations of a
motor truck engaged in hauling its owner’s goods or to a
farm truck engaged in hauling farm produce, you may
readily perceive how frequently your services will be called
upon because presently existing regulations of the Federal
Government apply to all types of motor truck operations,
interstate as well as intrastate, to the delivery truck, the
milk truck, the coal truck and the garbage truck. For every
question you have been called upon to answer in the past
in connection with the regulation of public motor carrier,
you will be called upon to answer a hundred questions in
the operations of all types of carriers, public or private,
interstate or intrastate, including many common uses now
made of passenger vehicles, designed for pleasure, but used
in- a limited sense in furtherance of a business enterprise.
Restrictions on the use of motor vehicles in our ordinary
businesses are just beginning. Some proposed restrictions
are not yet in force and effect because time is required to
permit private business to absorb the shock of the neces-
sary readjustments to meet the new requirements, But
whether you represent a truck line, a commercial enter-
prise which uses trucks in furtherance of its business, or
a farmer whose truck is his only means of moving fruit to
market, you, as lawyers, as leaders in your community,
owe it to your country to undertake wholeheartedly the
task of edycating each and every member of the public of
the necessity, irrespective of financial losses, of conserv-
ing and protecting every pound of rubber and every type
of rubbet tired vehicle until this conflict in which we are
now engaged has ended.

This tagk of education will be one from which you
generally will not reap compensation or reward. It flows
from your position as a leader in your community, as a man
fully informed on public affairs. The public must be im-
pressed with the fact that nonessential passenger travel
must stop. Rationing of passenger transportation offers the
only alternative. Supplies for business establishments must
be purchased locally if possible, Long hauls by motor truck
of commodities that ean be more conveniently handled by
railroad, such as lumber, coal, livestock and the like must
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be stopped entirely. No truck should ever return empty un-
til it has exhausted every resource to find a return load.
No business establishment should offer more than a single
delivery service daily. Duplicate services of all kinds should
be eliminated. The use of farm trucks and passenger cars
should be pooled and no farmer should go to town until he
has ealled up his neighbors to see if he can bring a load
back. Circuitous routes must be avoided.

.- 'The foregoing is but a brief general analysis of some
of the orders and requests made by the Office of Defense
I'rangportation to the public. The orders are mandatory.
The requests are not. Failure to abide by the requests can
only bring about more orders. Failure to abide by the
orders may, among other things, result in tire rationing
boards denying applications for new tires and new trucks
and be made the basis of eriminal prosecutions. Such ae-
tion may sound arbitrary, dictatorial,  unconstitutional.
However, when the public has been made to understand
that, because of the rubber shortage, the army has arbi-
trarily reduced by twenty-five per cent the quantity of new
rubber it has been using and by so doing has deliberately
reduced the efficiency of the fighting machines our soldiers
are using in hattle, then the problem of enforcement .will
solve itself,

In eonclusion, let me say that the lawyer who takes
it upon himself to study his elient’s transportation prob-
lems, to assist the client in living up to the orders in con-
gervation of tires and vehicle equipment; who sets an ex-
ample in the conservation of rubber for the community in
which he resides to follow, that lawyer is living up to the
ideals of the legal profession. The lawyer who counsels the
continuance of wasteful transportation practices by a client
iz slowly but surely driving the government to taking more
drastic aection to curb commercial enterprise not indispen-

sable to the prosecution of the war. America has never been -

faced with the transportation erisis of today. The lawyer
ecan and I am sure will do his part in seeing that erisis
safely past. To “Keep ’em Flying” we must “Keep 'em
Rolling.”

MR. L. E, GLENNON: In response to an invitation
sent out by the Secretary, Mr. Theo Turner, President of
the State Title Association iz present this morning.

. PRES. THOMAS: We will be glad to hear from Mr.
Turner, of Pocatello.

MR. THEO TURNER : Mr. President and members of
the Bar, it-was indeed a pleasure when I received your
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* gracious invitation, but I wrote your Secretary I i;hought
‘it would be impossible for me to attend, having just re-
‘turned from Colorado Springs where the convention was

held on the 29 and 30th of June and the 1st of July. I was
quite impressed by the similarity of the titles and topie
discussed at the two conventions, as evidenced by your pro-
gram. I regret I was unable to attend yesterday. Your in-
vitation certainly merited somebody appearing before this
group. I thank you for the courtesy. There are a good many
things in which we could be mutually helpful. T trust we
can work together to solve mutual problems. We are going
to try to conduct regional meetings in the state and hold
a state meeting within the next few weeks and we will
certainly keep you people in mind.

PRES. THOMAS: Thank you, Mr. Turner. V_Ve have
a committee with sufficient power to cooperate with you.
George Van de Stegg of Nampa is chairman of that com-
mittee,

Gentlemen, we will now call the roll of district bar
associations and we will have a five minute speaker from
each association. Are any such here?

MR. GEORGE C. HUEBENER, President of the Sev-
enth Judieial District Bar., My attendance here during th_e
past few days has convinced me that the honor of Presi-
dency of a local association carries tremendous tasks.. Not
within the lives of any of us here have we felt the tremen-
dous impact of war and the responsibility thrust upon the
legal profession as mow. In a recent review of history I
came to realize that even into the Sixteenth Century the
English people were still classed as barbari?.ns. T}}e papers
we have listened to, particularly this morning, bring home
to me more forcibly than ever and the regulations that are
imposed upon us emphasizes the fact, that other nations
struggle for the things which we have and which we need
and which may be taken away from us, by the same sp1r1_t
of barbarism. We, as leaders of thought in our communi-
ties, must exert every oumnce of our power In preserving
loeal government and the Constitution and the Bill of
Rights.

You can see in the Office of Civil Defense problems
that are going to meet us. One occurred to me just a few
moments ago. So many of our men and women have enlist-
ed in civilian defense. Congress is about to pass some legis-
lation compensating those who may be injured in the line
of duty. In this state it merits our investigation as to
where the legal responsibility, fhe legal liability for eivil-
jan defense injuries may be placed. Should it be the state
or the municipality in which the air raid may have
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taken place? Upon what agency, should the legal liability
be placed for someone injured? It should be looked into and
legislation prepared so that those men who are giving their

time in local defense work may know that if they are in- N

‘jured there is going to be a recompense.

MR. THORNTON WYMAN, President of the Third
Bar Association. I am impressed with the idea the annual
meeting should not be dropped except in dire emergency. It
ought to be continued. The responsibility should be upon
local bar associations to continue our efforts to make the
- State Bar a tighter professional assoeiation.

MR. R. P. PARRY: Mr. James who was directed to
report for the Eleventh District Bar Association received
a ‘phone call that his army son had arrived home this
morning and he asks to be excused. :

MR. EVERETT E. HUNT: In the Eighth District
there are four counties; three are represented here. We
come farther than any other district represented. I sin-
- cerely hope that if Maurice Green lets us have a tire or
two the boys from our district will be here next year.

MR. WELDON L. SCHIMKE: The ideas and con-
clusions of the Clear Water Bar Association have been ex-
pressed in the report of the President’s Committee, with
the exception that there has been some differences as to
examination fees.

PRES. THOMAS: The next order of business is the
report of the Canvassing Committee for the Southern Di-
vigion.

- MR. THORNTON WYMAN: We have canvassed the
returns of the votes. There were fifty-nine ballots cagt, of

which fifty-eight were cast for Earl B. Smith and I take -

pleasure in presenting to you Mr. Earl B. Smith as your
new Commisgioner.

PRES. THOMAS: The next committee report is on
the Code of Evidence. The Chairman was Laurel Elam.

REPORT OF SPECIAL COMMITTEE ON THE NEW
CODE OF EVIDENCE

We recommend that the State Committee of the Bar

be continued with instructions and authority to appoint
sub-committees in each Judicial District, These committees

are to furnish copies of the Code to members of the Bar -

-and to .encourage study of same. E_ach Judicial District
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- shall report to the State Committee which in turn shall re-

port to the State Bar next year with definite recommen-
‘dations.

It is apparent that under this code more powers will
be given the trial judges. There will be a higher respon-
sibility on the part of both Judges and Juries. We recom-
mend that a special committee be appointed to study and
Eepgrt on improved methods of selection of Judges and

uries.

Laurel E. Elam, Chairman, Karl Paine, 0. O. Haga
Adoption of the report, moved, seconded and ecarried.

PRES. THOMAS: The next report is the Divorce
committee. Tom Jones.

MR. TOM JONES: Our committee approves the re-
port and recommendations given here by the State Commit-
tee on Divorce Laws and I move its adoption and that it
be referred to the Legislative Committee for action. (Sec-
onded and Carried).

: PRES. THOMAS: Now the Report of the Committee

on Insurance Adjusters. Mr. Lawrence Huff,

MR. LAWRENCE HUFF: We have the problem of
the company adjuster, the independent adjuster and of the
indemnity companies. There are a number of angles to it.
We are Insufficiently informed. The State Association .of
Insurance Agents meets in Boise on August 24th. We move

- that a committee be appointed to confer with the State As-

sociation of Insurance Agents and with the Western Con-
ference of Casualty Companies and the Non-Conference
Companies, and see if something can be arrived at with
the representatives of those companies. We suggest the
members be lawyers from Boise because they can be in

_Boise more conveniently at the time the conference meets.
 (Seconded and carried).

PRES. THOMAS : Committee on Public Relations. .

MR. L. E, GLENNON :This is a very important sub-
ject i? which we are all deeply concerned, This committee
reports.

Your committee begs leave to report the following
recommendations ;

1. That every member of the Idaho Bar give freely,

"air[d without charge, legal advice to any volunteer or draf-



212 IDAHO STATE BAR PROCEEDINGS

tee in the military forces of the United States, or who is
about to enter or be called for such service, or his depend-
ents; and thus we offer our services in any other capacity
in which our services may aid in carrying the war to a sue-
cessful conclusion.

2. That the Bar Commission continue a standing com-
mittee to make further stidy of the subject of public re-
lations, and the discussions and suggestions offered by the
speakers on that subject at this convention. And that the
committee continue its study of the subject, collect such
data as it may and make a comprehensive report thereon
to the Idaho Bar at its next annual convention.

PRES. THOMAS: Do you mean folks who can’t pay
for legal services at that particular moment?

MR. L. E. GLENNON : The thought of the members
of the committee was that as a public service and with
the idea of improving our public relations, we as lawyers,
should freely offer our serviees, I don’t think any of these
persons to whom we render this service should be people
who are able to pay for it. We assume they would not ex-
pect the free service but the thought in mind was that
we make public announcement to those who do need it, as
a part of our service in our profession.

I move the adoption of the report. (Seconded).

MR. SAM S. GRIFFIN: That report should be made
direct to the Commission so that if, for any reason, we
can't have a meeting that work could be carried on and
also the Commission could aet much more quickly than
the convention could on some practical situations. What’s
your thought on that?

MR. L. E. GLENNON: We assumed it would be re-
ported back to the Commission. We found ourselves in a
broad field, one too broad to be covered by this report.
There are many other things in public relations we want
to work on this year and particularly through the local
bar associations. The committee’s thought and my own as
a member of the Commission, was to get a committee to
work throughout the year in arousing interest and get-
ting suggestions from the local bar associations; (Motion
carried).

PRES. THOMAS: We will have the Prosecuting At;
torneys Section Report. Mr. Johnson.

MR. BEN JOHNSON: The Prosecuting Attorneys
Section held their meeting this morning and election of
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officers. It was recommended that the State Bar appoint
two Prosecuting Attorneys on the legislative committee.

I move the adoption of that recommendation. (Seconded
and carried).

. The Prosecuting Attorneys Section adopted the fol-
lowing resolution :

“Whereas, the prosecuting attorneys-and sheriffs of
the State of Idaho diligently investigate and prosecute
criminal actions for the best interests and welfare of the
ditizens of the Gem state, and

W_hereas, the expense to the taxpayers of the State of
Idaho in effecting law enforcement is a heavy burden, and

. . Whereas, dil‘igez_lce is exercised on the part of the
Juries and the District Judges prior to any judgment of
fCOIlVlCthIl and sentencing of criminals, and

Wherea}s, under the present pardoning system repeat-
ed prosecutions of habitual criminals burden the people
with considerable unnecessary expense by having numerous

hardened criminals released for depredation upon the pub-
lig, and

Whereas, there is a great laxity on the part of the
state board of pardons in granting pardons, paroles and
releases especially to habitual violators, and those eriminals
who have committed heinous crimes;

‘ N(_)w, therefore, we recommend and suggest that the
pardoning power be taken from the elective state officers
constituting the pardon board and that a separate board
having charge of prisons, pardons, and paroles be set up

"with qualifieations requiring law enforeement knowledge

and experience; so that the work of the prosecuting at-
torl}eys, sheriffs, juries and judges be not nullified by the
arbitrary, ex parte, action of a political non-judiciary par-
don board, as now constituted.” :

_ That resolution is just a part of our report and re-
quires no action by this meeting.

-PRES. THOMAS ; The next committee to report is the
Inheritance Tax Committee.

JUDGE DORAN H. SUTPHEN: There seems to be
considerable uncertainty as to the situation in view of the
Supreme Court’s recent decision, and what other states
may do to prevent double taxation. The recommendation
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of this committee i that the legislative committee keep on -

the alert and watech developments in other states and bear
this subject in mind.

MR. MARSHALL CHAPMAN: The committee ap-

pointed this morning has a resolution to present.

I do not believe there is a member of the legal pro-
fession in Idaho who wants to slack his duties, whether he
enters the armed services as a private or in any capacity,
but I believe that there is a peculiar place for lawyers in

performing service for this country in the armed forces -

during this emergency. If you happen to be a member of
the medical profession or the engineering profession yon
enter the army with proper rank comparable to the ability

and training and experience you have; there is a great need’

for lawyers in the armed forces. In order to maintain a
personnel of nine million men there must necessarily be a

large administrative organization and in that administra-

tive organization are duties which the members of this pro-
fession are suitably and peculiarly fitted to perform. The
armed forces of this country seem not to recognize that
peculiar and needed ability. I believe the time has come
when the legal profession should, in aid of the armed forces
of the United States, make available our peculiar ability
and thereby give to them a greater degree of efficiency.

It is not urged and I don’t believe it can be construed
to be urged that the lawyers are asking special privileges.
We are merely trying to make available to the Government
the peculiar training, €ducation and experience which we
have, just as the American Medical Association has so
successfully, and I believe, justifiably made available to
the members of their profegsion and it is in that light that
this suggestion is being presented.

GENERAL MARTIN: We are not seeking positions
for ourselves but positions to help where we can do the
most good in the armed forces of the United States, but
there seems to be no place for the lawyer. I was impressed
with remarks yesterday wherein was pointed out the need
for men trained as are lawyers on matters in connection
with the interpretation of orders and regulations to offi-
cers, and aids to army personnel ag to their rights, wills,
civil eontracts, dependents care, etc. We have inducted
a young man who had not had his internship in medicine,
but was commissioned as an officer and taken into the
army; another who was trained in law had to go in just
ag an ordinary private and work his way up as best he
could, Yet as a lawyer he could have been placed, as was
the young doctor, where hig training could have been effi-
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ciently used. The army does not appreciate its own need.
I asked General Hershey when he was here if there wasn’t
a place for the members of the legal profession and he
said that: “So far as I know there is no place in the army
for lawyers except just as ordinary privates.” Tt does
seerm to me that there is a lack of knowledge that the serv-
lces of lawyers has as definite and efficient a place in
army organization as those of doctors or engineers. I think

this matter can properly be called to the attention of the
military authorities.

MR. MARSHALL CHAPMAN: The remarks yester-
day were made because of the fact that lawyer officers
have seen how it works. I feel there has been no deliberate
discrimination but rather a lack of interest and analysis
of the peculiar training of lawyers to fit into army organi-
zational requirements and needs. There are various places
that a lawyer might probably fill better than any other
1n_d_1vidua.1. For instance, the personnel service has no pro-
vision for men of legal training, yet eighty per cent of the
work in that office is essentially legal and in order to take
care of that work properly it is essential to have legal
training. One of the superior officers in that service has
indicated that he is going to get in touch with Washington
and suggest they must have somebody with legal train-
ing. He has seen the falsity of not having men with legal
training and he has seen the necessity of legal training in
answering questions from income taxes on down. The army
doesn’t have such a legal department. In camps of one hun-
dred and fifty thousand men, it would not only be a benefit
to the army but would make them much more effective.
Men of legal training who read the written word can give
a feasible answer as to what orders mean. Other men can’t
do that, Take the Adjutants of every post. He has more reg-
ulations thrown at him than he can possibly cope with,
unless he has the help of experienced men to talk it over
with. So many men who go into the serviece have no such
experience, The Adjutant in every post is probably the
most important man there. I have often wondered why the
American Bar Association eouldn’t have forseen that before
this time and brought it to the attention of the War De-
partment, It is not a matter of getting inte the service to
get jobs. Every single day at these posts are requests for
legal services. Lawyers have a quality the army is looking
for today; that is leadership. I have seen lawyers, who
were commanding officers of a squadron who did an ex-
cellent job because they could understand the orders. They
were men who were trained to think on their feet. They
were men who, when they were asked to go out and speak
to the men, could do it well. That’s what we need. If no
one tells them about us, then don't be disappointed if they
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pay no attention. The army will not suffer if the legal pro-

fession is given its rightful place in the armed forces.

MR. RALPH NELSON: As I understand the situation
there is a need in the army of lawyers. We know it is true
that the bar has always performed its duty and taken active
part. I think it would be a serious mistake for the bar to
make demands for commissions or preference over others,
I think we ought to agk the army through the bar associa-
tions, state and national and through the members of Con-

gress, that it use lawyers in the army; they can put us in -

some place. There ig a need for us, but let’s not be in the
position of asking for a preference or agking for a com-
mission.

PRES. THOMAS: I think that is well taken,

MR. BRANCH BIRD: You may be interested to know

that Mr. James’ son is just out of law school and he en- °

tered the service and was immediately put in as Adjutant.
I entered the last war and within a reasonably short time
was given work in the Adjutant’s office that was more or
less.in line with my training. I fully believe the army
knows where we are and what we can do, and when they
need us they will call us, Practically all of us are registered
and in registering we gave our gualifications. It seems to
me this action will be open to interpretation by the gen-
eral public that we are asking for a soft place. The gov-
ernment knows what we can do and will call us when it
needs us, Those who are anxious to get into the service will
find out what they can do and will be given recognition,
accordingly. :

GENERAL MARTIN : It does seem to me that if there
is a place in the army where they need legal talent that
then we have the right to call attention to the fact that
this p¥dfession is not being treated as other professions.
We afl#kn
chin§j and others have arranged, and they do take those
men into the army immediately commissioned. They call
a doctor whether he has had any previous military training
or not, or a dentist, and also machinists and engineers;
they are immediately commissioned. Now I find a young
lawyer who is called has to go in the army and work his
way up., Many of them work up, just as my friend says.
They recognize their talents after they are in, but why
shouldn’t they be taken in, immediately given whatever
training is necessary, and give them commissions if they
pass the examinations required. In calling attention to the
fact that there is a discrimination, we shouldn’t demand
anything in the way of preference from the Government,

ow that medical doctors and dentists and ma-.
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‘but we should call the army’s attention to the fact that

there is a need for men in this profession, and our young
men are qualified for that and that they should receive
recognition in regard to the service they are peculiarly
qualified to do, the same as men in other professions are
receiving when they enter the army. This matter should
be placed squarely on the basis that these men can help
the government; that they are in a position to do this
work that the government needs and render such profes-
sional services, and that we think we should have the same
recognition that others have.

MR. FRED M. TAYLOR: Mr. President, I agree as
to what lawyers can do. I'am opposed to g demand. I be-
lieve the army and the navy recognizes the situation and
recognizes the use of lawyers in both services, It might
be well to have the American Bar Association call atten- -
tion to the value of lawyers, but not to demand a place. If
}heyt }:lon’t want to use us why that’s too bad, we are here

or them.

MR. MARSHALL CHAPMAN : It is not the intention
of the committee to demand. The bar asgsociation or any
group has no right to make any demands of any kind.

It is true that we have a group of young lawyers who
are able to enter the services of the army and work their
way up. But there are a large group of the bar who are
of an age and have dependents who would be available and
valuable for service to their country if they could be called
upon to perform services in their particular line, We have
a number of doctors with families, who have gone. They
are able to perform that service for their country because
they have been commissioned in the armed forces, and by
being so commissioned it will support their families and
provide for them. And I say that the purpose is merely to
present the proposition that the legal profession has a pe-
culiar service to perform just the same as the medical and
other professions. ‘

MR. JESS HAWLEY: What my brother attorneys
have said is too important for us to overlook. If we are
going to be of benefit to the country and have a careful and
intelligent analysis made of the qualifications so that the
army can have more cogently brought to it those quali-
ications we should do so. I offer this resolution That we
instruct the Bar Commissioners to vigorously present to
the American Bar Association, and in their discretion to

. other Bar Associations, or otherwise, that there be an an-

alysis and due study and a clear presentation to the proper
authorities in the Army, of the qualifications and peculiar
ability of the legal profession, to the end that they be given
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more attention as they enlist, to the end that better serv-.

ice be rendered by our profession to our country.

Now, Mr. Chairman, Mrs. Hawley and I have a very -

proud and possibly anxious situation. We have three songs
who have enlisted. One of my boys was booked in the
most menial of all of the army service, Fortunately when it
was ascertained that he was an attorney with a great many
years of schooling and some legal experience he was then
given the type of work that a lawyer can do. He was called
upon to lecture on the Soldiers’ and Sailors’ Relief Act, and
he makes wills and lectures on current events. In that way
the army does recognize that lawyers have certain abilities,
but why shouldn’t they give commensurate rank, Of course,

my boy happens now to have been selected for officers
training and maybe that is the answer.. I think the matter -

izhtquld be covered but I will move the adoption of the reso-
ution. : .

MR. RALPH NELSON: Would you consent to a.ﬁ

amendment that it be left to the bar commission to present
it to our congressional delegation?

) MR. J ESS HAWLEY : I said nothing about present-
ing it to the congressional delegation. My opinion is thai

when we present it to Senators and Congressmen you don’t

get anywhere. I think we ought to tell the gentlemen run--

ning the American Bar Association to get’ busy and lay
their plans well and intelligently and get off their seats.

MR. MARSHALL CHAPMAN: The committee de. .

sires to favor Mr. Hawley’s resolution.
{Motion seconded and carried).

PRES: THOMAS: Next is the report of the commit-
tee on proposed legislation.

GEO. AMBROSE : The committee on legislation here-
by expresses appreciation for the report of the committee
on proposed Legislation as made to your meeting on this
date, urges its further study and a report to the Bar Com-
mission with its recommendations,

ed) (Adoption of the report was moved, seconded and car-
rie

PRES. THOMAS: Is there any other committee to re-
port? .

Is there anything else to come before this meeting be-
fore I proceed to the next order of business? :
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Mr. E. B, Smith, will you please stand? I would like to
introduce you to the gentlemen present. E, B. Smith, your
new Commissioner,

MR. E, B. SMITH: Thank you, Mr, President.

PRES. THOMAS: And now it becomes my pleasant
task to relinquish this position. In doing so I wish to thank
every member of the bar and particularly every commit-
tee that has worked with me. I also want to thank the other
Commisgioners with whom I have served. Little have I ac-
complished but if I have carried forth the gpirit of this
organization I am well pleased. Mr. Glennon, will you
please approach the Chair?

.~ Gentlemen, this is your neivly elected President, Mr.
L. E. Glennon. :

MR. L. E. GLENNON: I sincerely appreciate this
honor and I am going to try my best to merit it. As indi-
cated during this meeting we hope the members of the
Commission will have more time to devote to-things per-
taining to the welfare of those who are already members
of the bar instead of devoting nearly all our time in bring-
ing in new members. Let me Say this to you; please, when
you go back home, don’t just forget about the important
things you have discussed here.

I urge upon all of you to take a more active part in
your local bar associations. We are going to send a lot of
things down to you this year and don't pigeon-hole them,
but let us know what you think about them. Report to us
what you want us to do and what you are willing to do to
help us and I can assure you the Commission is going to do
its best to function along the lines it should function.

I have certainly enjoyed serving with Mr. Thomas on
the Commission. He has made an excellent president and I
hope I can do as well as he has done. I believe I am going
to have a better opportunity along that particular line, but
gentlemen, we have to have support. We need all the sup-
port you can give us and I assure you the Commission will
do its part.

PRES. GLENNON: What is your pleasure with re.
gpect to next year’s meeting?

MR. MARSHALL CHAPMAN: I move that the mat-
ter of next year's meeting be left within the discretion of
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the Commissioners of the Idaho State Bar. {Seconded and
carried). '

.. MR. FRANK MARTIN: I move that the bar by a
rising vote express to Commissioner Thomas our apprecia-
tion for the splendid work he has done the past three years,

MEMBER : Second the motion.

(REPORTER’S NOTE: Whereupon all members
stood).

. MR. CLARENCE THOMAS: Thank you very much,
and may the record also indicate a motion thanking those
who have taken part in our program.

PRES. GLENNON: Yes.

The meeting is adjourned,
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Name Address Name Address
Adams, Lloyd......—.....Rexburg J ackson, John ... Boise
Ajlshie, James F. e B0iSe  James, A. F.... -..Gooding
Aflshie, Robert............Boise  Jeppesen, V. K. Nampa
Albaugh, Ralph L...Jdaho Falls Johennesen, O. A..._ Tdgho Falls
Allen, J. A Spokane, Wash. Johnson, Ben B, Preston
Ambrose, Geo. Lu..........Mackey Jones, T. D.ooeeeeoe......... Pocatello
Anderson Eugene H. ... Boise Kenward, John T. -.Payette
Anderson, J. H........__.Blackfoot Koelsch, Charles F... .....Boige
Babeock, Edward ........,Twin Falls Koelsch, Clay.—........... Boise
Batter, C, J.._.. Washington D. C. Knudson, Emery T..Coeur d’Alene
Baum, O, R Pocatelle  Martin, Frank, Jre.... Boise
Bellwood, Sherman J.... Hajley Martin, Frank Boise
Benson, Frank L. ...... Boise MCDonald, T. E......Idaho City
Bird, Branch Gooding McDougall, Isaac E..... Pocatello
Bistline, R. Don....._..._... Pocatelle McNaughton, W. F..Couer d'Alene
Blaine, James W.. . Boige Moffat, Willis Coeemreee......Boise
Blandford, J. M. Twin Falls Nelson, Ralph S....Coeur d'Alene
Bowler, W. B oo Bolse Nelson, Spencer ... Boise
Budge, Alfred.... .. . ... Boise Nizon, Carey Bolse
Brinck, Dana E...Spokane, Wash. Oros, Walter ... ... Boise
Burke, Carl A Boise [I#gine, Kar] Boise
Callahan, Doneld A....__ Wallace Parry, R Po..... Twin Falls

Coughlan, Glenn A.... Montpelier
Chapman, Marshall __ Twin Falls

Davison, Frank H.. ... Bolse
Davison, W, Hooveee . Boise
Denman, Alvin..........Idaho Fallg
Doyle, Lit. Patrick A, _Gowen Field
Dunbar, Wm. C...................... Bolse
Elam, Laurel B i
Hnnis, Paul B..

Furchner, H. W..... .
Gillespie, Conroy R. ...
Glennon, L, E....... -
Gray, Gordon.._..

Griffin, Sam §

Hagd, Oliver O.cceeeeeeeeoe.......... Boise
Hall, Henry M..ooee... Jerome
Hamblen, H. M. Spokane, Wash.
Hemilton, 8. T Twin Falls

Harrison, B. F..................Hailey
Hawkins, Wm, 8._..Coeur d’Alene

Hawley, James H.................Boise
Heawley, Jesg..—..... -.Boise
Herndon, Charles............_ Salmon
Higer, C. Emmett
Huebener, Geo, C............... Emmett
Huff, Laurence...... .. Moscow
Hunt, Everett E._ . __._Sandpoint

Hyatt, Paul W..............Lewiston

Patten, Geo, Y..,..Bozeman, Mont.
Peterson, Paul T........JIdaho Falls

Poole, C, W Rexburg
Racine, L. F...._ Mountain Home
Rathbun, D. E.. ... Idaho Falls

Schimke, Weldon IL....... Moscow
Scoggin, Charles O..._._ Fairfield
Seeley, R. H._................_Jerome
Sheneberger, F. C.....Twin Falls

Smith, BE. B Poise
Smith, Vernon K. ... Boise
Snook, Fred H................Salmon
Stout, Charles..........Glenns Ferry
Sutphen, D Huoooooo Gooding

Taylor, Everett B.__._Sun Valley
Teylor, Fred M..

Thomas, C. W
Thomas, Darwin W...._.....__ Boise
Thompson, H, B.. ... Pocatello

Towles, Therrett.. Spokane, Wash
Van de Steeg, George H... Nampa
Wallis, Randall_.........._.... .Cascade
Ware, Marcus J... -.L.ewiston
Weston, Eli A.... ...Boise
Wilson, Asher B........ . Twin Falls
Wilson, O, C............ Bonners Ferry
Worthwine, Oscar W Boise
Wymean, Thornton.............._ Boise
Zener, Miltofl .....eeeeeee.... Pocatello
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