PAST COMMISSIONERS

WESTERN DIVISION
JOHN C. RICE, Caldwell, 1923-25. JOHN W. GRAHAM, Twin Falls,
FRANK MARTIN, Boise, 1925-27. 1933-36.

J. L. EBERLE, Boise, 1936-39.
JESS HAWLEY, Boise, 1927-30. ¢ w. THOMAS, Burley, 1930-42.

Wm. HEALY, Boise. 1930-33. E. B. SMITH, Boise, 1942-45.
EASTERN DIVISION

N. D JACKSON, St. Anthony, WALTER H. ANDERSON, Poca-
1923-25. tello, 1934-40.
L. E. GLENNON, Pocatello,
A. L. MERRILL, Pocatello, 1040-43.
1925-28. PAUL T. PETERSON, Idaho

E. A, OWEN, Idaho Falls, 1928-34. Falls, 1943-46.

NORTHERN DIVISION
ROB'T. D. LEEPER, Lewiston, JAMES F. AILSHIE, Coeur

1923-26. -+ d'Alene, 1832-35.

C. H. POTTS, Coeur d’Alene, ABE GOFF, Moscow, 19:?8—41.
1026-28. PAUL W. HYATT, Lewiston,
WARREN TRUITT, Moscow, 1941-44, i

1928-32. E. T. KNUDSON, Coeur d’Alene,

A. L. MORGAN, Moscow, 1935-38. 1944-47,

PRESENT COMMISSIONERS AND OFFICERS

E. B. SMITH, Boise, (1842- ), Pre.sident._
PAUL T. PETERSON, Idaho Falls, (1943- .. - ), Vice President.
E. T. KNUDSON, Coeur d’Alene, (1844- %
SAM S. GRIFFIN, Boise, Secretary.

LOCAL BAR ASSOCIATION

Shoshone County—H, J. Hull, President, Wallace; James E, Gyde, Jr.,
Secretary, Wallace. -
Clearwater (2nd and 10th Jud. Dists)—Ed. F. Butler, Preslde'nt,

Lewigston; Thos. A. Feeney, Secretary, Lewiston. )
Third Judicial District—Homer Martin, President, Boise; Pete
ineche, Secretary, Boise. -

Fitth Disteiot (th and 60 Diste)—P. J. Yvans, President, Preston;
R. D. Merrill, Secretary, Pocatello. )
Seventh District—George Van de Steeg, President, Nampa; Earl

ity, Secretary, Nampa. :
Eigh?har]?fsytricg—E. 13{, Knuclijson, President, Coeur d’Alene; Wm.
Hawkins, Secretary, Coeur d'Alene. .
Ninth Distriet—A. A. Merrill, President, Idaho Falls; Gladys Dennis,
Secretary, Idaho Falls. .
Eleventh Distriet (11th and 4th)—Frank L. Stephan, President, Twin
Falls; Gordon Qray, Secretary, Twin Falls,
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Vol XIX
NINETEENTH ANNUAL MEETING
of the

IDAHO STATE BAR
1944

COMMISSIONERS OF THE IDAHO STATE BAR

PAUL W, HYATT, President, Lewiston
E. B. SMITH, Vice President, Boise
PAUL T. PETERSON, Idaho Fails, (succeeding
L. E, Glennon, Pocatello, resigned)
SAM 8, GRIFFIN, Secretary, Boise

NOTE: Due to war conditions no meeting of the Bar was held
in, and no Proceedings published for, 1943, In lieu thereof the Bar
published and distributed free to members 'The Law of Community
Property in Idaho” by Francis W. Jacob, annctated to June 1, 1943
by Weldon Schimke. Additional copies of that publication may be
secured from the Secretary at $1.50 per CopY.

NOTE: The Commissioners regret that because of limitations
of finances, paper, and other war conditions, it has been necessary
to eliminaie practically all discussion, and severely fo edit or digest

‘many of the papers presented. Endeavor has been made to refain

substance; resulting detraction from readibility must be charged to
the Board, not to the authors, 1o whom apologies are offered.

THURSDAY, JULY 6, 1944

PRESIDENT: PAUL W, HYATT: We will now have the report
of the Secretary. {(Note—the Secretary’s report is on file and is
here summarized).

The report covers the activities of the Bar Commission and the
Bar since the last Bar meeting (1942). L. E. Glennon was President
from July, 1942 to July, 1943, and having been re-elected as Com-

- missioner, Eastern Division, resigned in October, 1943 upon his ap-

pointment as District Judge for the 5th Judicial District. Paul T.
Peterson of Idaho Falls was appointed to the vacancy. In July, 1943,
Paul W, Hyatt of Lewiston became President of the Bar.

The Board held eight meetings, Four examinations of 24 ap-
blicants (some repeaters) were held, Ten applicants were recom-
mended for admission to practice. Several applicants were rejected

for failure at examinations, insufficient residence, educational in-
LI TR
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" sufficiencies or late filings. Special arrangements permitted four
applicants in military service to_be examined. Rules concerning
examination fees were revized, :

Numerous informal complaints against attorneys were adjusted.
Ten formal complaints were disposed of after investigation. One
suspended lawyer was reinstated. Two opinions on ethical questions
were rendered.

Committees were appointed. The War Work Commitee under Wm,
F. Galloway, {(now in service) and J. W, Galloway, Chairmen, did
outstanding work.

Jacob's Community Property Law in Idaho, annotated to date,
was printed and distributed to Bar members. Other annotated pub-
lications are contemplated when and if finances permit. The Idaho
Bar joined other community property state Bars in litigation respect-
ing discriminatory Federal Tax laws. An unsuccessful attempt was
made to set up special Income Tax Courses for Idaho lawyers.

Licensed lawyers dropped to 409 with resulting decrease in Bar
revenue,

PRES. HYATT: Will the secretaries of 'local bar associations
notify the Secretary when any member enters the service or dies; so
that he can keep his list up to date?

I will appoint as a canvassing committee .for the Northern Divi-
sion election, Harry J. Hanley of Grangeville, E. V. Boughton of
Coeur d’Alene and Frank F. Kimble of Orofino.

1 will appoint as a resolutions committee Laurel E. Elam of
Boise, Frank F. Kibler of Nampa and S, H, Atchley of Driggs.

LA A

PRES. HYATT: Our lawyers in the service have each given up
a law practice built through hard work and time, When they return,
they will ordinarily have to start over again, unless we render them
our help. It is the duty of us who remained at home to assist these
men when they return in replacing to them their former'busine.}ss_,
turning back to them their clients, and in doing everything we pos-
sibly can to aid them in reestablishing themselves in the practice
‘within the least time possible. This will call for generosity and time
on our part. In spite of lawyers’ differences, there is a tie that
binds the members of our profession tbgether, which I know will
result in the proper spirit of cooperation and help toward these men
when they return, :

I have decided to talk to you about some things which are of a
practical, though perhaps uninspiring, nature.
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Your Bar Commission has had in mind in its work three main
purposes: FIRST: The control and supervision of admissions to
the practice; SECOND: The handling of disciplinary matters and
proceedings; THIRD: The furtherance of the general welfare of
the individual lawyer and assistance to him in the practice.

This latter purpose the commission has been trying to accomplish
in various ways. Publications like Jacob’s Community Property
Law, brought down to date by Mr. Weidon Schimke, and distributed
to the members of the Idaho Bar; another publication such as a hand-
book on examination of titles; the holding of a practiecal annual pro-
gram and publication of the proceedings, including the various ad-
dresses, with citations included; the stimulation of tha work of Local
Bar Associations; planning the future to bring to the lawyers of
Idaho, practical law institutes in various legal subjects, such as the
course in taxation sponsored by the American Bar Association in con-
junetion with the American Law Institute.

These programs cannot, of course, give the answer to the prob-
lems confronting you, but perhaps can point the trends in fields with

which you must deal, and give the key by which you may work out
the solution.

To accomplish this laiter purpose, the oifficers of the Bar meed
something from you: FIRST: An actjve interest in your Local Bar
Association; SECOND: Your time and service in warking faithfully
on any committee to which you may be appointed, or your accept-

. ance of a place on the annual program when asked. Give gladly of

your time and effort in thig regard, and in contributing something
worth while to your profession; THIRD: If the Idaho State Bar is
to continue to function as it should in all its burposes, it must have
more money. This may be a distasteful subject with which to deal
or about which you would probably rather not hear, but I feel sure
that when our members fully understand how much money is raised
and how much money is spent, and for what it is spent, they will see
the need in this regard, and T, as a refiring member of the Commis-
sion, can speak to you better upon this subject than any one else, In
faet, I would be derelict in my duty to the Bar if I did not do 50,

Unfortunately, the work aon the examination of titles which I
have referred to before, has not yet been published because of the
shortage of current receipts and uncertainty as to the future as to
whether or not this Bar shall have an inereased income, No half-
way job with this publication would be acceptable to the author or

.to the Bar,

The Idaho Bar has had to be, and wiil have to continue to be in
the futyre, self-sustaining. It receives no appropriation from any
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general funds of the State raised by taxation. TIts appropriations’

¢ome entirely from the members’ license fees and examination fees
paid by applicants, Receipts from examinations are and will be
small because there will be only a few graduates from law schools.
Most men of law school age are in the military service. Examina-
tion fees have not paid the cost of examinations,

Since 1925, there has been a continuous gradual decrease in the
numher of lawyers in Idaho. That year we had 625 practicing law-
yers paying license fees. Today we have 409 such lawyers, Our 23
judges are exempted from payment. You are now paying $7.50 per
year as the cost of your license to practice law. This is just a little
over 2c per day. Did you ever stop to consider that each day you
are confributing only this small amount to the work of the organized
3ar? You gladly pay lodge and other dues in excess of this. . This
Jdcense fee is the lowest item of overhead which you have in your
iegal practice. Do you not think it possible that you could stand at
least a fraction over 3¢, or at least 4c per day in the furtherance of
the work of the organized Bar in the State of Idaho, and in behglf
of the legal profession? : .

The fees of the men in the armed services are being remitted,
and properly so, during the period of their service. From lcense fees
we are receiving now just a liftle over $3000.00 per year. Qur Secre-
tary is a practicing lawyer, is paid $125.00 per month, averages at
least a third or more of his time on the work of the Bar and furnishes
offices, office equipment, and his own travel expense above the
amount which the State will pay, His stenographer receives $50.(}0
per month from the Bar. He pays the balance of her salary, In
addition, there are necessary items, such as stationery, stamps, office
.supplies and long distance telephone calls, A paid Secretary is ab-
solutely essential to keep up the work of the Bar. . A central clearing
house must always he had. Other State Associations are paying
much more for a part time Secretary. Oregon, for instance, pays
$250.00 per month, beside office rent and help.

Thus, you can see that the initial expense of the Bar runs from
$2400.00 to $2500.00 annually. Roughly, we have left about $500.00
per year, The Commissioners must meet at least four times per
year, and of course the examining committee must meet also. The
members of the Commission and the examining committee give from
30 to 60 days of their time each year, without pay, receiving ohly
their actual travel expenses and an expense account while away from
home of $5.00 per day. They do not begin to break even on this, bult
neither they nor our Secretary are asking for any more, but are
glad]y doing their work under the present arrangement, even at a
deficit to themselves, and I am not here asking for more on their
behalf,
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- The expenses of travel and the per diem for the Commissioners-
and various committees, including the program committee,, take from
$750.00 to $1000.00 per year. At this point, under our present income,
we have a deficit of anywhere from $150.00 to $500.00.

I cosis money to print the publications mentioned, and it also
costs money to put on a good program. The kind of an annual meet-
ing we need and should have, with publication of the pfoceedings',
Wwill cost.around $1500.00, In order to obtain good speakers, leaders
in their field,—and who are not members of the Idaho Bar, we should
pay expenses and an honorarium, and we have been embarrassed to
have to offer small and meager honeorariums to such able men as we
have appearing on the program. Will the Idaho Bar have to longer
apologize for such a condition?

You want and are entitled to good programs. You want the Bar
to progress. To insure doing the job, your Bar Association should
have an income of $5000.00 per year, and at the very least, $4500.00.
Last year we had no annual neeting, so of eourse the $900.00 to
$1000.00 usually spent for program and for publication of the pro-

ceedings was not used.

In times past, the Commission has kept a reserve of around
$4500.00 to $5000.00 as a safe-guard in ecase of unusual or extraor-
dinary disciplinary proceedings, which cost money, and upecn which
expense cannot be spared if the work of the Bar in disciplinary mat-
ters'is to be done-right. We would be admitting defeat in one of our
main objectives if we were compelled to dismiss disciplinary pro-
ceedings or fail to initiate them, simply because we had no money
with whieh to do the job. We have been digging into this reserve
until at the end of this Year, our funds on hand will run below
$3000.00 . Do not misunderstand the report of our Secretary, which

‘shows $4313,00 on hand, Al income for this year has been received,

and from the funds on hand, we must pay the expense of this pro-
gram and the publication of the broceedings, and carry on the work
of the Bar Commissioners and examiners until the end of June, 1945
It will be dangercus to let this reserve be depleted any lower than
it will be at the end of this year. We must keep this reserve. We
cannot ‘expect increase in the number of lawyers. While we will
hav.(e a good num’ber of our men returning from the armed forces,
we cannot ‘expect that all of them will return. Perhaps we can
safely count on a paying membership of 450 to 460 lawyers aftér

. the war is over, but not in excess of that, New admissions will be

low, and in all probability will not keep up with losses from deaths.
We cannot and will not lower the standards of admission attained
through long years of work simply to swell the membership in the
Idaho Bar. . : '
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To hold our own and to do our work, and to accomplish some-
thing practical and worth while for our Bar, we must simply now
plan to raise more money, and this is something we must do our-
selves because we have no one else to do it for us, I hope, therefore,
that befere this meeting ends, that you will vote for an increase in
your annual license fees from the present $7.50 to $10.00 or $12.00—
only $1.00 a month

I would like to see this meeting take definite action on the
matter of judicial salaries. These salaries should be doubled; they
were fixed years and years ago, when a dollar would buy twice as
much as it does now. The salaries of our judges should be sufficient
to attract able lawyers, and should be sufficient not only to permit a
judge to have & good living, but to save something while on the job.
A man going upon the bench gives up his practice, and usually all
his business connections, and therefore finds it impossible to retire
from the bench into private practice without years of rebulldmg
what he has given up.

I am afraid in view of past experience, that from a “practical
standpoint, it will be impossible to expect to have some kind of a
retirement plan for our judges. I doubt if such legislation can be
passed, but we must make the start somewhere to better financially
the judiciary.

In conclusion, I hope that you will enjoy the program to follow.
-Next year under the leadership of that very able gentleman, Mr, E,
B. Smith, and with some financial and other help from the rest of
us, I know that you will see 2 bigger and better program.,

PRES. HYATT: Mr. E. B. Smith, Vice President will take
charge,

VICE-PRES. SMITH: The next subject is “How Federal Taxes
Affeet Your Daily Practice,” by Lawrence E. Huff of Moscow.

MR. HUFF: * * * The individual Income Tax Act of 1944, by its
" schedule of rates, placed a limit, reached in the $200,000.00 net in-
come brackets, of $37,720,00 upon individual incomes regardless of
gource ($6,000.00 normal tax plus $156,280.00 surtax, total tax $162,-
280.00), The State 'of Idaho exacls a tax of $2,982.00, leaving a re-
tained income limit of $34,738.00 for a citizen of the State of Idaho,
earning a $2060,000.00 net income.

Upon incomes over $200,000.00 the normal tax rate is 3%, the
surtax rate is 91% and Idaho's tax is 8%, which would at first glance
make a total tax of 102%. However Section 12 (g» of the law pro-
vides that in no event shall the taxes imposed exceed in the aggre-
gate, 80% of the net income of the taxpayer for the taxable year,
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Federal income taxes are a deductible item from gross income for
the purpose of deiermining the net taxable income in. the State of
Idaho, and this has the practical effect of making the Idaho income
tax rate .8 of 1% of the Federal surtax income. An Idaho taxpayer-
having a million dollar net income pays a tax of $800,000,00 which
is deductible for Idaho income tax purposes, leaving him a $100,000.00
net taxable income for Idaho, 8% of which is $8,000.00, or .8 of 1%
of the million dollar Federal net income.

The political approach to the tax problem was best {ypified by
the enactment of the Victory tax. Under the tax schedule adopted
in the same law with the Victory tax, the rates of Federal Taxation
ran from 73% on $200,000.00 to 83% on $500,000.00 and upward, and
adding 8% Idaho tax, made a scale from 81% to 91% in the upper
brackets. The standard formula for taxation is “soalk the rich” and
“fool the poor”. Under this tax schedule, there wasn’t much room
to place additional taxes upon the rich, and the pressure of'war ex-
pense demanded an additional tax infome, and the only available
source of taxation for such additional income was in the very low
brackets. Tv-raise the normal tax from 6% to 109 would have been
very simple and would have avoided confusion, but also would have
invited tremendous political opposition to the law makers from the
voters in low income brackets, Therefore, it was necessary to “sugar-
coat the pill” and call it a Victory tax, and season it with a promise
of post-war refunds and lighten the immediate load by giving cer-
tain deductions for old debts and life insurance premiums,

Apparently it was not deemed politically expedient to adopt a
7% Vietory tax and make all income tax exemptions and deductions
applicable to the Vietory tax. Instead a 5% schedule was adopted
and extra tax money was raised by eliminating exemptions of de-
pendents and personal deductions, such as personal interest, taxes
on the home and donations, as Victory tax deductiomns. This in-
creased the tax income, sugar-coated the pill and together with the
so-called “forgiveness feature,” which forgave exactly nothing and
enabled the Government to assess 1% years' taxes in oné year,
threw the entire tax situation into a muddle and a national up-roar,
from which has emerged a so-called “simplified” law of 1944, which,
while it may simplify the matier of making returns for certain in-
dividuals, has, in fact, further confused the situation for the lawyer
and the accountant for the reason that it is an individual income
law only, and does not apply to estates, trusts or corporations.

Many lawyers have told me in private conversations that they
do not bother with the income tax law, that the matier of income
taxes is for aceountants and not for lawyers. This might not be so
bad in itself, if the income tax problems of the people were cared
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for only by certified public accountants and if there were a sliffi_—
cient number of qualified accountants to care for.the needs of the

people; but under present conditions, when any person not a certi-
Tied public accountant or a lawyer, and not restricted by the ethies
of the two professions, can set himself up as an accountant, and
run any sort of advertising in the papers, it is indeed a gsituation
which challenges the lawyer to take his proper place in his profes-
sion by thoroughly familiarizing himself with the -tax laws, and he
in a position to offer his services to his clients and the public, If
you intend to depend on an accountant, take your problems to
him before the transaction is completed. When the completed
transaction comes to him,.there is relatively little that he can do
about the sifuation. If you take your income and inheritance tax
figures to an accountant after the transactions are completed in an
estate, he can advise you, for instance, that it might be better to
take the attorney’s fees and executor’s fees as a deduction against
income taxes rather than as a deduction against inheritance taxes,
but if you have permitted your appraisers to under-appraise the
property and you later sold the property of the estate at a profit, or
if you have not separately appraised the. land and buildings so
that the accountant can set up depreciation schedules for the build-
ings of the estate, there is nothing much that the accountant- can
do to save taxes for your elient; or if you have failed to have a family
allowance set aside by the Court at the proper time in Probate,
there is nothing that you or the accountant can .do in the way of
claiming the amount of the family allowance as a deduction against
the inheritance taxes,

Admission to practice as an attorney in the federal courts of
the’ United States does net in itself give the attorney the right to
practice before the Treasury Depa_ftment and before the Tax Court
of the United States, formerly the Board of Tax Appeals. The rules
and requirements for practice by attorneys and agents before the
income tax unit of the Treasury Department on appeals and hear-
ings are different from the rules for practice before the Tax Court,
Admission before the Treasury Department does not give the right
to practice before the Tax Court and admission to practice béfo;-e
the Tax Court does not give the right to practice before the Treasury
Department. (For rules of practice before the. Treasury Depart-
ment, see Prentice Hall, hereinafter referred to as P-H, .Section
21,251 et sec.)

LI S .

Every claim, affidavit, written argument, brief or statement of
fact prepared or filed by an enrolled attorney or agent in any mat-
ter before the Treasury Department must be verified by such attor-
ney or agent showing whether he prepared such. decument and
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whether or not he knows of his own knowledge that the statement
of facts therein contained are true. Under the provision of the
Treasury Regulations, an enrolled person who is a notary public
is prohibited fromn taking any acknowledgment, oath, or certifica-
tion as a notary public in connection with any tax return, protest,
or other document which he has prepared.

If an enrolled agent or attorney contracts with his client in
tax matiers on a contingent fee basis, he must file with his papers,
a statement containing the terms of the contract, as it relates to
compensation; however, this is not necessary where his authority
is limited to the filing of tax or information returns. An enrolled
attorney or agent must, in addition, file in every matter a power
of attorney, or certified copy thereof, from his principal .in proper
form, authorizing him to prosecute the case, claim or matter, and
evidence of his enrollment as an attorney ot agent. At first blush,
this seems an unusual requirement to practicing attorneys; how-
ever, much.can he said in its favor and it might be well for the
Idahu Bar to seriousty consider a like requirement before attorneys
could appear in matters before Idaho Courts. The enrolled attorney
is required to conduct his practice in_accordance with the canons
of ethics of the American Bar Association, and enrolled agents
must observe the ethical standards of the accounting profession.

L * * L

The lawyer can readily inform himself as to the effect of the
regulations and rulings of the Commissioner of Internal Revenue,
the constitutionality thereof and the weight to be given to them
by the courts. For a full discussion of this matter, see P-H 21201 at
sec. FHowever, the weight which the Department will give to the
court decisions is a matter with which we are not familiar. The
Treasury Department may follow a decision of a Circuit Court of
Appeals or a Distriet Court but it is not bound to do so. It may
refuse to acquieseé in the decision, and in the meantime, until the
Supreme Court has said the last word on the subject, follow it;
own rulings in similar cases. '

Brewster ve. Walsch 268 Fed. 207 AFTR 1248
Reversed by Supreme Court in Walsch wvs.
Brewster 255 U. 8. §36. 65 L. Ed. 762, 41 S.
Ct, 393,

L] L . L3

Since the name Victory tax was eliminated from the law, it
was necessary. to find a new name for Victory tax net income.
Under the new law it is called “Adjusted Gross Income,” which
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is defined in Section 8(a) as gross income minus the following (to
the extent specifically prescribed):

(1} Trade and business deductions:

(2} Expenses of travel, meals and lodging while away
from home in connection with employment;

(3) Reimbursed expenses in connection with employ-
ment;

(4> Deductions attributable to rents and royalties;

(5) Certain deductions of life tenants and income ben-
eficiaries of property;

(8) " Losses (other than business losses) from sales or
exchange of property. ‘

The recognition of expenses of travel, meals and ledging while
away from home in connection with employment, in the Individual
Income Tax Act of 1944, is significant, and a wide departure from
the previous viewpoint of the Treasury Departinent. Section
‘23 {a} (1) of the Aet provided generally that all the ordinary and
necessary expenses paid or incurred during the taxabie year in
carrying on business were deductible and specifically prescribed
that traveling expenses, including the entire amount expended for
meals and lodging while away from home in pursuit of a trade or
business, were deductible. Traveling expenses to be deductible,
therefore, had to be incurred in connection with a trade or busi-
ness. (P-H 11,266 et sec.) REG 111, Sec. 28, 23(a>-2,

o * * ®

All expenses of every business transaction are not deductible
under tl}e statute permitting necessary expenses paid or incurred
In carrying on any business or trade to be deducted in computing

taxable net income, but only those are deductible which relate to
carrying on a business.

Revenue Act 1932, Sec. 23(a), 26 U. 8. C. A.
Internal Revenue Code, Sec. 23(a).

Higgins v. Commiissioner of Internal Revenue
312 U. 8, 212: 61 5. Ct. 475,

However, Congress changed this rule in the Revenue Act of
1942, by providing “in the case of an individual, all the ordinary
and necessary expenses paid or incured during the taxabile year
for the production or collection of income * * *' are deductible.

I. R. C, Sec. 23(a) (2),
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While the deduction of “traveling expenses (including the en-
tire amount spent for meals and lodging} while away from home,
# % ¥ gontinued in the law without change as to trade or business,
with the restriction that such expenses must be incurred “while
away from home,” this restriction does not appear in the new pro-
vision contained in Section 2, said Section allowing "all ordinary
and necessary expenses * * * for the production ¥ ¥ # of income * * ¥7,

The exigencies of war caused a tremendous dislocation of home
life in the United States and a tremendous necessity of a shift in
pepulation to centers of defense industry, accompanied by attend-
ant shortage of living quarters in such centers. Great numbers. of
mechanies and artisans. accepted amployment generally transitory
in nature in defense centers and left their families in their home
towns. ’ :

I had oceasion to prepare income tax returns for a number of
such Moscow residenis in the early spring of 1943 for the 1942
inconie tax year. While the Internal Revenue Department did not
make any new regulation in regard to the matter of traveling ex-
penses away from home, the collectors took the attitude that in
order that a person should be entitled to a deduction for such ex-
penses, he must have been engaged in a trade or business and the
usual mechanic or artisan working for wages was not so engaged,
and therefore, the collectors refused to permit deductions for trav-
eling expenses of laboring men living away from home. TUsually
persons assisting in the preparation of income tax returns, because
of the informal ruling of the collector, did not take a deduction for
such expenses for employees working away from their usual
established homes.

I believed, at the time, that when Congress said in the 19342

“Act that in case of an individual, all the ordinary and necessary

expenses paid or incurred during the taxable year for the produe-
tion of income were deductible, that it meant exactly what it said,
and, therefore, I took deductions in {wenty cases for traveling ex-
penses of laboring men and mechanics working on temporary jobs
in defense centers and maintaining their homes in Moscow, In
one case, the collector disallowed such deductions and assessed an
additional tax, which we did not pay, and my client received the
usual 30-day letter, and we appealed to the Revenue Agent in
charge. : '

My client had lived in Moscow continuously since the year
1895, was married in 1915, he and his wife had ten children, five
of whom were dependents in the year 1942. His wife was afflicted
with cancer, was confined to.her home or the hospital during the
year, and died in April of 1943. He worked as an expert motor
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mechanic in three different camps of the Potlatch Forests; Inec.,
in two. different counties for. about seven months, in Moscow in a
garage in which he was a partner, for one month, and for the last
four months of the year as a teacher of diesel engineering .for: the
Armed Forces at Fort Lewis, and at no place was there any facilities
to house a family. The Revenue Agent in Charge sustained my ap-
peal and cancelled the tax. I hope they never find the other nine-
teen cases. It is a matter of some gratification to me to note the
official recognition of the situation in the 1944 Act, which permits

the deduction ‘of traveling expenses away from home in connec-
tion with employment.

' Incidently, the traveling expenses of a lawyer, attending a Bar
Association meeting are deductible.

Wade H. Ellis, 15 B. T. A. 1075, Affirmed 60
App. D. €. 193, 50 Fed, (2d) 343, 9 AFTR 1662, '

But, the expenses of your wives are not a deductible item.
5 o E3 W

. Let us turn now to some specific situations in the applications
of the income tax laws,

Mr. X bought-a 200-acre farm during the high prices of 1920
for $190.00 an acre, and sold it in 1943 for $150.00 an acre, and
-experienced a gress loss of $8,000.00 and an adjusted net loss: of
$7,200.00 after proper credits and adjustmenis had been made for
capital improvements, repair and depeciation; the question im-
mediately arose as {o in what manner this loss could be used agginst
the taxpayer’s gains in that year or other years,

First, was it a long term capital loss or was it a net operating
loss. Capital gains and losses fall in two classes: : .

(1) short term—sale or exchange of a capital asset
held not more than 6 months, and :

(2> long term—sale or exchange of a capital asset heid
for more than 6 months.

(P-H 4901, et sec.)

The amount of the actual gain or loss to be taken into account
in computing net income is short term 100% and long term 509.

If Mr, X's loss of $7,200.00 was a long ferm capital loss, "his
net deductible loss was $3,600.00, (50% of the $7,200.00). Such a
loss js deductible against his other income only fo the extent of
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$1,0000,00 or ‘his nei income, whichever is lower. The disallowed
portion of such net loss inay be carried over to the five succeeding -
years and applied first against a net gain from sale or exchange of
capital assets in .each of those years, and then against other income
to the extent of a maximum of $1,000.00.

.. Ii, on the other hand, Mr. X's loss was a net operating loss,
he could apply the entire loss, that is, $7,200.00, instead of $3,600.00
against his gain from other sources (with certain limited exceptions)
for the year in which the loss occurred, and any remaining loss
not thus absorbed could be carried back to the two preceding years.
However, it must be carried back to the second preceding year
first, and applied against the net income of that year, and then any
remaining loss could be applied against the net gain of the next
preceding year. Any net loss not thus absorbed could be applied
against the net gain in the two next succeeding years in the order
of their oceurrence, (P-H 13,766 REG 111, Sec. 29,122-4),

Therefore, if the loss suffered by Mr. X was a net operating
loss instead of a long term capital loss, it was much to his ad-
vantage, since he could apply the entire loss, and not 509 of it
against the net gains of that year and the two preceding and two
succeeding years., While, if it was a long term capital loss, he
could apply it only to the extent of $1,000.00 a year plus the amount
of net capital gains for a pericd of five years and if the loss had

‘been.a $25,000.00 or $50,000.00 loss, a great amount of the credit

therefore would probably have been lost,

I. R. C. Sec. 117 was amended in 1942 to expressly exclude
“real property used in the trade or business of the taxpayer” from
the category of capital assets. Mr. X had been farming his farm
for 15 years and farming is a trade or business; therefore, we were
able to apply the entire $7,200.00 loss suffered by Mr. X against
his current net operating gain and amend his returns for 1941 and
1842 and absorb the entire loss. Incidently, however, it is to be
noted that Mr, X lost the benefit of his personal and family ex-
emptions for all thiee years because net operating losses are applied
against net gains without reference to personal exemptions.

Had Mr. X, on the other hand enjoyed a net operating gain
irom the sale of his farm, only 50% of the gain would have been
subject to the tax, instead of the 1009, due to the provisions of
Sec. 117 &) as added by Sec. 151(b) of the Revenue Act of 1942,
which ‘provided that recognized gains and losses from the sale,
exchange or-involuntary conversion of property used in the trade
or business of the taxpayer at the time of such sale etc., held for

‘more  than six months, which fs of a character subject o the al-
“lowance for depreciation or real property, shall be treated as gains

and losses from the sale or exchange of capitel sssets held more
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than six months, if the aggregate of such gains exceeds the aggre-
gate of such losses. ' ’ '

If, however, the aggregate of such gains does not exceed the
aggregate of such losses, such gains and losses should not be treated
as gains and losses from the sale or exchange of capital assets.
Therefore, if your clients are contemplating the.sale of machinery,
equipment, or real estate, used in the business, at a profit, it is
advisable that they arrange that the sale shall not be made less
than six months from the date of the purchase thereof.

A net gain from the sale or exchange of capital assets is in-
cluded in gross taxable income. However, the 1942 law provides an
alternative tax in respect to a long term capital gain, which in effect,
Hrnits the fax on such gain to an effective rate of 259%. That is,
a tax of 50% of the recognized gain which is 50% of the actual
gain, (P-H 4981).

) HEIIICE, it is important again that the taxpayer watch the hold-
ing period of his capital assets in order to take advantage of this
provision. - :

Perhaps the probate of estates affords the attormey the greatest
opporfunity for practical application of the income tax laws and
requires of him a thorough understanding thereof. It is interesting
to note that a beguest in the will to the executor is a gift and not

a taxable income, even though the will expressly provides that-

such bequest is made in lieu of his commission as such execuior,

U, §. v. Merriam,. 44 5. Ct. p. B9, 263 U, 5. 179
68 L. Ed. 240, 4 AFTR 3673,

A husband dies in Idaho, leaving 50 head of cattle, which he
has raised. The wife is appoinied administratrix and intends to
sell the cattle during the period of probate. Had the husband
sold the ecattle during his lifetime, the entire sales price would
pave been income in the year of the sale, If the wife sells the
cattle during the period of probate, is the entire sales price, or any
part of it, income to the estate? I. R. C. A. Sec. 22 B provides that
the value of property acquired by gift, bequest, devise or inhert-
ancfe is not income to the recipient. The general rule iz that the
basis of property acguired by bequest, devise or -inheritance is
a fair market value of the property at the time of such acguisition,
that is, value at the date of death. (Sec. 113(a) (5) P-H 10,737, REG
103 Sec. 19,113() G)-1.)

Therefore, your appraisers should appraise all property of the
_estate as nearly as they know how, at the value it will actually bring
‘upon a sale from a willing seller to a willing buyer. In this in-
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stance, if the cattle were appraised at $4,500.00 and sell for $4,500.00,
there is no taxable income. However, if they are appraised at
$3,500.00, and sell for $4,500.00 within six months after the date of
the death of the testator, the taxable income is $1,000.00. How-
ever, if they are sold more than six months after the date of the
death of the testator, the taxable income is $500.00 (50% of $1,000.00).
Tn this connecticn, it is highly important that the value of buildings
should be separately appraised from the value of land, so that the
personal representative, will have a basis of determining deprecia-
tion upon the buildings, and the heir to whom the real property is
decreed will have a like basis. (P-H 14,096, ef sec.).

Tt is to be remembered in this connection that the heir, when
he receives depreciable property in the distribution of an estate,
starts a new depreciation schedule from that date without regard
to any schedule which may have been used by the deceased.

In general, all of the income of an estate during the period of
administration is taxable to ‘the fiduciary, except that which is
“properly paid or credited” to the beneficiaries. The income which
is so paid or credited, is deductible on the return of the fiduciary,
and must be included in the income of the beneficiary.

Charles J. Coulter, 6 BTA 426

Est. of A, G. Bartlett. 21 BTA 751

Peoples Pittsburg Tr. Co.. Ex. (Est. of Fisher) v.
U, S., 79’ Ct. CL 233, 6 F. Supp. 447, 13 AFTR 1123.

Failure of the estate to claim the deduction for income so paid
or credited, does not absolve the beneficiary from tax on it.

Riker s. Commissioner (C. C. A.-2), Ct. D. 264,
C. B. 1830, p. 366, 42F.{2d) 150, 8 AFTR 11064,
affirming Harmen W. Hendricks, 16 BTA 183.
Little v. White {C. C. A.-1) Ct. D. 326. C, B.
June 1931, p. 317, 47 F, {2d) 512, 9 AFTR 927,

Above rules apply, even though the will does not expressly
provide for the payment of income to the beneficiaries during the
period of administration, (Riker v. Commissioner above.).

In this connection, the estate is held not taxabie on income
from Texas community property distributed to the surviving
spouse, who was the sole legatee of the estate.

Est. of Lueile Grury, 42 BTA 1279,

However, in another Texas case, the entire community income
of the estate was held taxable to the esiate,
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J. H. Trippet! Adm. 25 BTA 89,

- In California, the income from the surviving wife’s share of
the estate was taxable to the estate.

A. _J. Rosenbury, Adm. Memo. BTA 1-31.40
{atfirmed C. C A,-9-1940) II5 Fed. {(2d) 910
25 AFTR 1100,

In Washington, the entire income from community property,
after the.death of one spouse, was taxable {o the estate and no
part taxable to the surviving spouse,

Rose B. Lason, et gl. 44 BTA 1094 N. A. C. B,
1942-1 p, 26 Pending €. C. A. 3.

A jo.int return including the incomes of husband and Vwife may
not be filed for the year in which a spouse dies. ‘

Gertrude H. Thompson 30 BTA 30.
Katherine B. Bliss 29 BTA 1037 affirmed
{C. C. A.-3) 76 Fed, (2d) 101,

-The allowance paid to a widow for her support during the
peno‘d of administration is payable from the corpus of the estate
and is not an income tax deduction. (P-H 15,187,

) However, such family allowance is a deduction against inher-
itance and transfer taxes. It isg important therefore, particularly
if the widow is the sole reciplent of the estate o cause a substantial
family allowance to be set over to her and the sum thereof can be
taken as a deduction -against the inheritance tax.

In a community property state, the surviving spouse’s income
consists of one-half of the community net income for the period of
the year prior to the death of the deceased spouse and the surviv-
or's individual income for the balance of the year.

Minnie Felber, 45 BTA 197.

Whether rents from real estate of a decedent are taxable to
the decedent’s estate or to the devisees or heirs is dependent
upon the decedent’s will' and the state law, A decedent died in
New York January 3, 1030, Since realty vests in the devisee im-
mediately upon the death of the decedent, under the law of New
York, the rents therefrom collected by the executor of the'estate
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. and the expenses incurred in connection therewith and paid bjr it

were not taxable income nor expenses of the estate,

Guaranty Trust Co. Ex.. 30 BTA 314,

Since both New York and Idaho have adopted the Field’s Code
and the statutes in the two states on the subject are identical or at
least similar, the above rule would seem to be controlling in Idaho,

Section 14-102 I. C. A. provides that the property, both real
and personal of one who dies without disposing of it by will, passes
to the heirs of the intestate, subject to the control of the Probate

Court and to the possession of any administrator appointed by the
court for the purposes of administration.

Section 14-324 I. C. A. provides that every devise of land in
a will conveys all the estate of a devisor therein, which he could
lawfully devise unless it clearly appears by the will that he in-
tended to convey a less estate.

Section 15-410 provides that the executor or administrator is
entitled to the possession of all of the real and personal estaie of
the decedent, and to receive the rents and profits of the real estate
until settled or until delivered over by order of the Probate Court
to the heirs or devisees. .

However, this section is silent in regard to the question to
whom such rents and profits shall be distributed, whether to a
specific devisee or to the residuary legatee, . o

Section 15-411 commands the Probate Court to direct the ex-
ecutor to deliver possession of all real estate to the heirs-at-law
or devisees at the expiration of the time limited for presentation of
claims against the estate unless it appears to the court that the
rentis, issues and profits of the real estate for a longer peried are
necessary- for the payment of the debts of the decedent. -

A testator makes a specific devise of a piece of real estate
renting for $100.00 a month and encumbered by a mortgage for
$3,000.00 and one year’s delinquent taxes, but makes no mention
of the mortgage or the taxes in his will, there being sufficient per-

‘sonal property not specifically devised to pay all debis and ex-

penses. Does the specific legatee receive the propery free and
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clear of all encumbrance, and must the encumbrance be paid out of
the residium or does the legatee receive the land subject to the
encumbrances? Is the interest on the mortgage and taxes paid by

the executor chargeable to the specific legatee or to the residuary
legatee? :

Does the executor return the income from rents as a part of

the income of the estate or is it the duty of the specific legatee to-

refurn the income from rents as a part of his personal income?

To whom should the rents be distributed, the specific devisee or
the residuary legatee?

It would seem under the New York tax case quected above,
our statutes, and from the logic of the situation, that the specifie
devisce takes the property subject to the mertgage and the taxes.
The payment of the interest on the mortgage and the taxes by the
executor are chargeable to the specific devisee against the rental
income. That the net renial income is distributable to the specific
devisee rather than to the residuary legatee, and that the exec-
utor should not return such rent as income to the estate, but that

it should be returned, and the tax thereon paid by the residuary
legatee. ’

Prior to the 1942 Act, the law required that the income of a
decedent for the tax period in which he dies must include all in.
come accrued up to the date of his death. For example, it would
include all fees due to a lawyer at the time of his -death even
though, had he lived, the fees would have been paid over a period

of years. The result was that the taxable income in that period
was frequently abnormally high.

This was changed by the 1942 Act. The law now provides
that such amounts.shall not be included in the decedent's income,
bui will be treated as income in the hands of the person receiving
them to the same extent as those amounts would have been income
if the decedent had lived and received them.

Such income, when received, will be includible in the income
of the person receiving it by inheritance or survivorship, including
the decedent's estate. If the estate does not collect these amourts,
but distributes the right to receive them to heirs or legatees, the
latter will be taxed on the income. They will, however, deduct
an amount equal to the portion of the estate tax which is attrib-
utable {o the inclusion in the estate of such income.

The general rule is that income tax of the estate is payable
by the executor or administrator from estate funds. Under cer-
tain conditions, however, the executor may become personally
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liable, Also 1liability for unpaid taxes follow the assets of the
estate distributed to the beneficiaries. (P-H 15,189).

However, the claim of such unpaid taxes is not a lien upon the
property, (P-H Sec. 19,502, I. R. C. See, 311).

The lawyer will find an important and lucrative field of en-
deavor in the matter of advice to his clients upon methods of tax
savings, This is particularly true in the corporate field, with
particular regard to net operating loss carry-backs, under the
carry-back of unused excess profit credits. This is a complicated
field of the law, but if you have any clients facing a loss on ac-
count of re-tooling their plants for post-war production of civilian
products, you should examine the law with the greatest of care.

Special relief also is available where a corporation received in-
come in an excess profits tax year and such income is in reality due
to activities or expenditures originating in other years. To prevent
the imposition of an excessive amount ¢f tax on income which in
sutbstance is “piled up” in a single year, this special rule permits
spreading the income over the various years in which it may be
found to have originated. (Sec. 721 I. R. C. P-H 48,115, et sec.)

The effect is to reduce {(and in some case to eliminate entirely)
the excess profits tax on income which can be classed as “abnormal”
and which can be allocated either in whole or in part to other tax-
able years,

Those of you who have a clientele among the mining and
forestry industries, should familiarize yourselves with the pro-
visions of the 1943 Revenue Act, with reference to certain excess
profits exemption provisions, which are made retroactive-to prior
years. The exemptions are available to producers of minerals or
logs or lumber, with respect to non-taxable income from accel-
erated production, and apply also fo a lessor of mineral property
or of a timber block and to certain natural gas companies.

Expense deductions of investors and other individual tax-
payers were broadened in the 1942 Act by an allowance for or-
dinary and necessary expenses paid or incurred either for the
production or collection of income or for the management, con-
servation or maintenance of property held for the production of
inecome. The effect is to permit the deductions of many expenses
formerly disallowed because the individual's activities were nof
incurred in carrying on a “trade or bhusiness.” Such expenses
include trustees’, custodians’ and managements’ fees, safety deposit
box rental, fees paid fo investment advisory services, loose-leaf
tax services and security services. (P-H 11,140).
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Beginning 1942, alimony and separate maintenance payments
paid to a wife are, under certain conditions, deduetible by the
husband. (P-H 7,651 et sec.r P.H 12,401 et sec). These condi-
tions are:

1. The husband must be divorced or legally separated from
his wife under a court order or decree, The fact that the
divorce occurred prior to 1942 does not preclude the de-
duction in 1942 and subsequent years, Temporary alimony
paid pending the final decree is not deductibje.

2. The deduction is allowed only if made under a decree or

under a written instrument ineident to the divoree or

legal separation, However, the income from a trust estab-
lished by a husband may be taxable to a divorced or seb—
arated wife, and not to the husband or the trust, even where
the trust was set up before divoree or separation and not
in contemplation of either. (P-H 15,355},

J. The payment must be a periodic payment which may be
at regular or irregular intervals, Where the decree pro-
vides for a fixed amount payable in installments, the in-

stallments are considered periodic (@) if the principal -

sum is to be paid over a period of more than ten years
irom the date of the decree and (b) to the extent that the
payments for the taxable year do not exceed 109% of the
principal sum (P-H 12,401 et seq.; P-H 7852).

For example, if the decree provides for a lump-sum set-
tlement of $30,000 (cash or property), no deduction is al-
lowed, :

It the $30,000 is to be paid over 10 years at the rate of
$3,000 a year, $3,000 is an allowable deduction to the hus-
band. -

If the $30,000 was paid $10,000 in 1943 and the balance
($20,000) over 10 years, the husband’s deduction in 1943 is
limited to $3000 (10% of $30,000). In the remaining years,
the full $2,000 is deductible each year. -

4. Payments specifically designated for the support of minor
children are not deductible, Where the decree does not
specifically designate what portion is pure alimony and
what portion is for support of minor children, the whole

~payment is-deductible by the husband,
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5. No deduction is allowed where in lieu of cash or property
payment of alimony, the husband creates a trust to produce
the income to pay the alimony or the husband purchases
or fransfers an insurance or annuity policy to cover such
payments (but see 2 above). Actual payment is necessary.
Thus, no deduction is permited where the husband accrues
the amouni. If the money is not available, the payment
with borrowed funds allows the husband to take advantage

.. of the deduction. Any interest paid on the loan is deductible
by the husband.

* k A &

Under the law, as amended by the 1942 Act, a bad debt was

-deductible only in the year in which it becarme worthless.  While

this was an important change, since under prior law there was
the dual requirement that the debt must be ascertained to be
worthless and- charged off within the taxable year, the major
amendment was the extension of the statute of limitations to seven
years. This amendment was made retroactive to taxable years
beginning after December 31, 1937, by the 1943 Act. (P-H 13,805;
20,3013,

Under the 1942 Act and the present law, the lessor receives
no taxable income upon the termination of the lease by forfei-
ture or otberwise and the repossession of the property on which
the lessee made improvements (P-H 8341). Hence, no longer will a
potential tax on the value of improvements be a controlling factor
in the exercise of sound business judgment when a lesser it faced
with the problem of whether to accede to the demands of the lessee
or let him default and then repossess the property. Gain or loss
will be recognized only at the time the property is sold ‘or other-
wise disposed of. .

Proceeds of life insurance policies paid as the result of the
death of the insured are not taxable.

Controversy arose when proceeds were left with insurance com-
panies to be paid in installments. Originally the Bureau held that
the excess of the amounts paid, over the amount which would have
been' payable immediately on the death of the insured, was tax-
able income to the beneficiary.

(1} Cireuit Court decisions, involving cases where the insured
exercised the opticn prior to his death, held that the full
amount of the installments payable to the beneficiaries was
tax-exempt (P-H 8220). The regulation was amended 50
as not to be in conflict with these decisions but continues
the old rule with respect to cases where the beneficiary
exercised the option (P-H 8218),




24 IDAHO STATE BAR PROCEEDINGS

(2) The Tax Court subsequently held that no part of the insur-
ance proceeds, paid in installments to a beneficiary who
exercised such an option after the date of death of the
insured, was taxable income to her (Katherine C. Pierce
P-H 64,016).

The Commissioner has filed a petition for review of the Pierce
case. Pending the outcome of this litigation, taxpayers exercising
the option to take insurance proceeds in installments after the

death of the insured should protect their rights to any refunds which.

may be due if the Tax Court decision is affirmed.

Your corporate client has built up a surplus and desires to
transier such surplus to capital, and issue a stock dividend or an-
other corporate client desires to effect a reorganization and issue
additional stock. The question arises as to the taxability of the
value of such stock in the hands of the recipients thereof. Whether
such stock dividends or rights io subscribe stock constitutes income
when they are received, depends upon whether they are income
wihin the meaning of the 16th Amendment of the Constitution.
(See. 115 F. P-H 9352.)

During the year 1943, the U. S. Supreme Court held that the
dividends of common stock is non-taxable,

Helvering, Com’r. of .Internal Revenue, v. Griffiths.
63 Sup. Ct. 636, 318 U, 5. 371,

The Supreme Court aiso held that dividends of non-voting
common on common and a preferred on common are non-taxable
where the proporticnal interests of stockholders are not changed
thereby. (P-H 62,017; 9357).

The effect of the receipt of non-taxable stock dividends or
stock right is to require an allocation of the cost of the old stock,
so that a gain or loss on a subsequent sale of the old stock or a new
stock or right gives effect to the previous receipt of the non-taxable
distribution (P-H 9414),

However, the recipient of the new stock can make a gift of it
to his son, John, to help him with his college education, instead
of money, or to his daughter, Mary, as a wedding present, and
when sold by them the income is. non-taxable because it was re-
ceived by gift. Of course, Papa should nof make a gift in any one
year in excess of the permissible exempt limit for gift taxes.

£ * u &

I have not discussed the so-called forgiveness feature of the
1943 Act. Time has eliminated its importance except in instances
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where it is necessary to amend or re-compute the 1942 or 1943 tax
returns. Amendments for these years will be occasioned principally
in connection with Net Operating Loss Carrybacks.

However, recomputation of the taxes for these vears will he
important for some years to come in connection with the tax sit-
uations- of persons who were in the military and naval forces of
the United States or any of the other United Nations at any time
during the taxable years of 1942 or 1943.

Section 6(d) (D provides a special formula for computation of
the 1942 tax 'in event the income of such persons in the military
service was greater in the year 1942 than in the year 1843, by the

“elimination of earned income from the 1942 gross income,

If the 1942 tax so recomputed, eliminating earned income, is
less than the 1943 tax, then the 1943 tax is paid. “Also in all cases
where the original 1942 tax, before computation, was the higher,
25% of the 1943 tax is added except that where the 1943 tax was
less than $66.67, when only the amount by which it exceeds $50.00,
if at all, is added.

Earned income constituted a major portion, if not all, of the
income of most of the persons entering the Armed Forces, and

° in most cases, the 1942 income was greater than the 1943 income.

Persons in the Armed Services had and have a special additional
exemption of $1,500.00 of the moneéy earned from the Govern-
ment, and this together with their family and personal exemptions,
in most cases, absorbed their entire 1943 income and the practical
effect is to give great numbers of servicemen and women the right
to a refund of a very large portion, if not all, of the tax which
they actually paid on account of the tax year of 1942.

The laws contained other special provisions in regard to ser-
vice men and women, such as deferment of the necessity to file
refurns for persons serving outside of the- continental limits of
the United States, upon the last day of the taxable year, and the
forgiveness of tax liability of persons who die while in the ser-
vice,

I commend to your attentien an article by Lieutenant Thomas
Todd, U. 8. N. R., entitled “Special Benefits to Members of the
Armed Forces,” published in the Washington Law Review and
State Bar Journal for November, 1943, for a thorough and scholar-
Iy discussion of the subject.

Whether you as lawyers care to familiarize yourselves gen-
erally with the provisions of the Federal Income Tax Laws or
not, I urge you to study and familiarize yourselves with those pro-
visions of the law having tfo do with the income tax problems of
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servicemen and servicewomen, There is no moral duty to pay
taxes, it is a duty imposed by law only. I sincerely hape that
no serviceman. or woman is ever compelled o pay more than the
law requires because of the lack of knowledge on the part of their
attorneys, to properly advise them.

———

AFTERNOON SESSION
July B, 1944

VICE PRES, SMITH: We are going to put Mr. Sam S. Griffin’s
Paper first on the program this afternoon. . ' '

LESS TECHNICAL LEGAL FORMS

SAM S. GRIFFIN: Forms, both the legal and feminine vari-
eties, are probably God’s gift to lawyers, and I would be the last
to disparage either of them. On the contrary, I admire the utility
and labor saving of the one, and the ease of understanding of the
other in its modern dress or undress. But I do think that each could
adopt from the other and work improvement in the net result.

As to what the gals could adopt I refuse to discuss for the rea-
son that discretion is the better part of valor, and in addition I can-
not cite authority. But it is easy enough to see and say what legal
forms could adopt with profit from the gals.

Glance at your family a]bi.:m and pick out great grandma with

“her six petticoats, high shoes, laces and furbaloes. Great grandma

had a form all right, but she surely frustrated anyone who might
want to know what it meant. Now look at a Vargas pin-up girl,
She is simplicity personified. . Unless 'you've broken your hifocals
you not only can read the form but you can see and understand the
substance,

That’s what we ought to do to legal forms. Strip ’em! Take out
Blackstone’s petticoat “whereases,” Lytleton’s commas, Coke’s
“parties of the first, second and third parts” and even more modern
and misleading words, and get down to the skin,

I don’t mean that we should leave out essential words, nor use
less accurate English, nor even legal English., As a matter of fact,
we could probably employ more accurate American. What I do
mean is that so far as possible we should, where laymen are in-
volved, endeavor to use American as the layman understands it. .

Actually, however, many of ihe forms that are intended for
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the notice and use of laymen are either useless for the accomplish-
ment of their purpose, or incapable of interpretation by those who
execute them, and ih some instances direct a layman to do some-
thing he isn't required to do.

It is not the purpose of this paper to do more than arouse in-
terest in the subject. I am not going to draft forms, nor to iry to
support by legal authority, I am probably as conservative as any
of you—revolution is not in my blood. And yet I have often fhought it
was pure cowardice and laziness on my part not to throw some of
the old things out the window, take a chance and start over.

Perhaps your secretary has said to you as I have had secre-
taries say to me, “Did I get that right?” and when I answered “yes”,
she would say ‘I didn’t think it could be, it sounds so silly.”

Have you had clients read an instrument and say “Well, I guess
it's all right, though I don’t understand it.” Did you ever have {(as I
have) a farmer, his wife, a brother-in-law, and three children come
into your office on the 20th day after service of summons and tell
You they had to be in the court room that day because the paper
served said for them {o appear there. :

T know that a summons is a statutory form but does it have to
start out like a Christmas card “The State of Idaho sends greetings
to the above nameg defendant,” and then proceed to sock Mr, De-
fendant between the eyes with words and threats which you and I
understand but Mr, Defendant does not?

It tells him a “complaint” has been filed against him and he
must “appear and plead to the complaint” and if he doesn’t ihe
plaintiff “will take judgment * * = ag prayed in said complaint.”
Does he know what a “complaint” is; what “appear and plead” is;
what “as prayed” is? You do—but you are sending this to a layman
who doesn’t.

Without attempting accurately to draw = form, why not say
something like this:

*This will notify you that John Jones (called plaintiff
above) has sued you in the Court named above by filing with
the Clerk of that Court a written statement of his claims
against you and asking the Court to give him the relief he
asks. A copy of this statement is handed you with this
notice, or may be seen, read and copied by you or your attor-
ney at the Clerk’s office at the Ada County, Idaho, Court
House in Boise, '

“Unless you are willing that the Court give a judgment
to the plaintiff and against ¥you, as he asks, you must file
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with the Clerk your written objections in legal form, pay the
Clerk $3.00 and deliver a copy to the plaintiff’s attbrne)? ’
not later than 5:00 p. m. on the 20th day after you receive
this notice. The name and address of the plaintiff’s attor-
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Clerk of the above Court.”

That could be improved, but I submit it comes more nearly tell-

ing a defendant what has happened, what will happen, and what
he has to do.

Let us take the common printed form.of real estate mortgage.
Many of you have already discarded it, but too many have not—and
of course, most bankers, real estate men, and lenders continue to
use it,

For the special purpose of recording statutes a mortgage is
a conveyance, but otherwise it is merely a contract hypothecating
property to secure performance of an act. (Sec. 44-801). It certainly
‘does not transfer title. It must be foreclosed or performed. Yet
the printed forms persist in making it read what it ’aint. It S’YS
that “the parties of the first part” (why not just “mortgagors” or
“borrowers?”) “grant, bargain, sell and convey,” when they do no
such thing, In fact the form itself afterwards turns around and
with a mixture of truth and untruth says: “This grant (it isn’t a
grant) is intended as a mortgage.” If it is so intended why not say
50 in the first place. The form says that if the debt is paid, *these
presenis shall be void” and that isn’t true either,

Further the form reads that if the debt isn’t paid the “party
of the second part, his executors, administrators or assigns” may
immediately enter, and sell the property—and he or they can’t do
any such thing—he or they must commence an aetion in court to
foreclose, and that is far from “immediate” entry and sale as you
all know,

Further, the short form I am locking at reads that having
sold what the mortgagee can’t sell, he can retain from sale proceeds
“costs and charges of foreclosure suif, including counsel fees,
taxes, assessments, incumbrances or insurance” yet nowhere in this
short printed form does the mortgagor agree to pay any of those
items, nor does the mortgage purport to secure their payment,
if paid by the mortgagee, nor is there any provision for a default or
foreclosure or.sale if the mortgagor fails to pay them. I doubt if

IDAHO STATE BAR PROCEEDINGS 29

in the case of a contest the decree could include them—they are
not in the contract. - The long printed form is better in this respect,

Many attorneys are now leaving the deed out of the mortgage,
and cutting out “parties of the first part, etc.” I have seen forms

which in effect merely read that John Jones and Mary Jones,
husband and wife, mortgagors, mortgage certain real estate to
Arthur Smith, mortgagee, to secure the payment of principal and
interest according to the terms of a described note, and also taxes,
attorneys fees, insurance costs and abstract charges which mortgag-
ors agree to pay, but if they do not, the mortgagee ‘may pay — if
mortgagors default the mortgagee may foreclose as provided by law.
More words are used but that is the substance of it

One of the most common and most useless forms is notice of
sale of real estate in probate. If the idea is to secure a buyer at
the most favorable terms, and I Suppose it is, most of us do every-
thing possible to defeat the purpose. We pick out the most obseure
section of the most isolated newspaper, use the smalilest type, and
most involved legal langugage with the least attractive description,
for the cheapest price we can possibly find. I doubt if the notice
has ever caused the sale of one out of ten properties. Most of the
time the executor has already found a buyer or the neighbors have
spread the word that old man Jones is dead and the widow is going
to have to sell the farm, and it can be picked up cheap. The notice
is a mere formality. )

But even though it has to be given as a matter of law, why
should it not aid in selling the properiy at perhaps a better price?

Some years ago I was jolted out of my laziness in this connec-
tion and- I think I woke up at least partially. A businessman
client was administrator of an estate I was handling. In the estate
‘was. a vacant Boise lot, fairly well located for business property,
which had to be sold. I prepared the usual form of notice of
private sale and sent it to the administrater for signature and pub-
lication, Back came this letter—

“Dear Sam:

I received your form of notice of sale. I suppose the
law requires me to publish it at the expense of the estate,
but can’t I run a display ad also? I have no prospects and
I really want to sell this property. I would like to say some-
thing good about it in a 2 column 6 inch ad out of the legal

notice section in the ... . paper where as many pros-
pects as possible will see it.”
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Now that was just what one might expect from a layman!
It was rank heresy and toppled the grandest traditions of ‘the law.
Besides, it made work for me, and what would the purchaser's

attorney say about it when he examined the abstract? It was
radical, unheard of (at least by me), might blast my professional
reputation, if any, ruin my career, and cause the finger of scorn
to be pointed at me forever by my brethern -at the Bar.

I studied the matter over for hours~briefed it and finally
threw away the form I had loved and used for 25 years, and came
forth with something like this: - .

ADMINISTRATOR'S SALE
75 foot frontage on South Side of Main Siree? be-

tween ... &nd ... . Sireets. Vacant lots.

Desirable locaiion for grocery .or Eservice station.

{Lots ....... and ... o Block ..., Original

Townsite, Boise, Ada County, Idaho'.)

Private probate sale to highest bidder for cash. Sale”
subject to confirmation by Probate Court, Ada County,
Idaho in the estate of ........ S _deceased. Abstract of title
furnished. Only written bids will be considered, Sale will
be made on or after June 10, 1941. )

Deliver written signed bids to me, or leave them at
.................... 5t.,, Boise, Idaho, or with the Clerk of Probate . ..
Court, Ada County Court House, Boise, Idaho, at any time
after May 20, 1941, date of first publication of this advert- .

isement,
Sam 8. Griffin, Attorney, John Jones, Adm.,
308 Idaho Bldg., Boise, Idaho Estate of ............, deceased”.

This was published the requisite legal period, affidavit of
such publication #iled, and it constituted the only notice of sale.
We received three bids, sold the property, and much to my sur-
prise and relief the exarining attorney approved the proceedings.

Take note that I attached my own name to the ad-as an ac-
ceptance of responsibility, and not as self advertising,
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Since that experience I have taken indecent delight in editing
some of your notices as they appear in the hewspapers in sober,
heavy treaded, legal style and sized iype. In the latest I have
eliminated 118 words and inserted 3, a net gain of 115 words out
of a total of 375 words used. The name and full title of the execu-
tor and decedent appeared four times, of the Court three times
and of the attorney with his office address twice. It is still a very
poor invitation to prospective buyers.

Why do we say “Notice is hereby given”; “terms and condi-
tions hereinafter mentioned, set forth and described”; “Tuesday,
the 11th day of July, A. D. 1544”; “all the right, title, interest and
estate”; “said John Johns, said decedent”; “in and to that certain
tract or parcel of land, situated, lying and being in Boise City, in
the County of Ada, and State of Idahe, and more particularly de-
scribed as follows, to-wit”? Why not “Notice”—just set forth the
terms; “July 11, 1944"—an undivided one half interest in Lot 7,
Block 10, Original Townsite of Boise, Idaho”, etc? Why not de-
scribe the hardwood floors, stoker, full basement and other virtues
of the property in large, black type? Of course work in what the
statute says you must, but otherwise iry to put some sex appeal in
the notice.

One more form and I am through. Notice to creditors in pro-
bate is not long, but it is stilted. It can be cut in half and
actually give clearer notice to the grocer, buicher, etc, than it
does now. Now it really does not tell a claimant what to do—it
doesn’t even fully describe what the statutes require of a claimant.
Wouldn’t it be betfter to notify creditors and other claimants that
Jones died on a certain date: that if they have c¢laims of any kind,
whether due or not, they must set them forth fully in writing,
swearing to their truth, and deliver them to- the administrator,
(giving his address) before a fixed date, otherwise the claim can’t
legally be approved or paid? )

Many, many other legal forms and papers could be improved
vastly, 1 could do it myself, and would if I were not too habifu-
ated and lazy after 30 years of practice. But you are younger thdn
I am, and less set in your ways, So you do it—I'll try to trail
along as best I can, ) ’

And lasily, just because I am slow to change, please don’t
mark up my next legal document and say “Practice what you

preach.” I know I am as vulnerable as you are.

FRES., HYATT: The next subject is “The Bar Reexamines
Iis Position on Courts,” by 2. Reed Millar of Boise, a committee
report.
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MR. Z. REED MILLAR: The printed program thus titles this
subject. However, the previous commitiee appeintment named it
The Committee on Re-examination of Reorganization of Courts,
Judicial Salary and Judicial Retirements.

This paper and its recommendations may appear by some to be
radical, and .others to be reactionary.

W * L] L]

Much has been said in recent years about the increase of bu-
reaucracy and administrative adjudication of rights and it is ap-
parent to anyone, who has had even brief experienice with admin-
istrative adjudication, that there is a process of administration
of something in this country, which is an innovation, and which
definitely parallels, and, in many instances, excceds the adjudica-
tion of rights long believed solely the jurisdiction of the Judicial
Department of the Government,

We are not discussing a policy or partisam issue, but a funda-
mental change, which is taking place, and which did not just begin
ten or twelve years ago; but which began twenty or thirty years
ago and has been exiended largely only in the past ten years.

This committee desires o point out what we think is severe
condemnation of Courts, the administration of law, the adjudica-
tion of rights generally, in the accomplishment of which lawyers
and courts equally must assume obligation for the fundamental
changes. * * *

In the guise of war powers, there has beéen a tremendous in-
crease in the administrative process, whereby the executive, by
decree, may prescribe rules which have the force of law; determine,
by the same process, who violates these decrees; punish by depriv-
ing him of the right to do business, to buy food, property or any
of a hundred things, all within the same branch of the Government,

In proof of the threat to our courts and the judicial determina-
tion .of all rights and controversies, we call attention to an article
sppearing in the June 1944 number of the American Bar Asso-
ciation Journal, in the form of a letter of Everett C. McKeage,
Chief Hearing Commissioner in the office of the Administrative
hearings, Region VIII at San Francisco, who states:

“As a lawyer and as a former judge of the Superior
Court of the State of California, I may say thai lawyers will
have to do much better than they have in the past — and
this applies also to judges—if they expect to arrest—much
less reverse — the rapid growth of the administrative
process,* #* * The fact remains this type of administration
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of justice is gradually gaining ascendency over the courts
and unless lawyers and judges iurn in a far better score in
the future than they have in the pasi, we may rest assured
that the bench and the bar will continue to retreat along
the whole front of the administration of justice and that the
administrative- process will become paramount.”

In answer to this letter, Dean Pound severely indicts the courts
oi the day when he said:

“We have got to learn that a good many of Circuit
Courts of Appeal nowadays feel bound to sustain any-
thing that any government agency does.” * * # “this sub-
ject of adminisirative absolutism is not a matter of any one
agency or any one officer of one agency. It is a matter of
a system, which has grown up and has been attaining con-
tinually increasing proportions.”

In the article referred to in the March issue of the Journal,
Dean Pound makes in part these comments:

“From the beginnings of our polity, our common law
has denounced allowing any cne to be judge in his own case.
The seventeenth century English courts refused to allow
even Parliament to provide for this. Courts today refuse fo
allow it where policies of insurance or contracts or by-laws
of associations provide for it. Yet the regime in which com-
plaint is made to an administrative agency which takes it
up, investigates it, orders a hearing before itself on the com-
plaint it has made its own, advocates it at the hearing by
its own counsel before one of its staff as trial examiner or
hearing commissioner, and renders an order depriving some
individual of a wvaluable right, amounts in practice to the
agency judging its own case. ¥ * %,

I have spoken of administrative adjudication. But ad-
ministrative rule-making is in no less need of the check of
effective judicial review such as the modern device of the
declaratory judgment can readily provide. Even the least
important statute musi be formally introduced as a bill,
printed, referred to a committee and reported on, often
after hearing, read three times before each house, discussed
in committee of the whole, passed by each house and ap-
proved by the executive. * * * Rules of court are drafted
by committees of judges, practising lawyers, and law teach-
ers, or by judicial councils, referred for criticism to bar
association committees or committees of the bar in different
circuits, discussed before bar associations and in legal peri-
odicals, and only adopted after every one having an interest
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has been fully heard. Administrative rule-making is in
siriking contrast in its want- of checks, in its failure to give
those to be affeeted opportunity to be heard, in its ignoring
of interests which have constitutional title to be kept in mind,
Too often it seems to make rules for the convenience of the
agency at the expense of the citizen * * # Rules made
without affording an opportunity of hearing to those who are
to be bound have the essential vice of taxation without
representation of absentee Bovernment. They are certaim to
be arbitrary. * * * But * * % if what was preserved then
is to be preserved also in our day, lawyers must press for the
legislation which will impose upon exercise of administrative
bowers reasonable limits such as the courts may effectively
enforce.” ' ’ ‘

In line with Dean Pound’s reasoning, we desire 1o point out
our position in this state, and call attention o encroachments that
have been permitted, and which should be corrected.

Section IB—Artig]e I, Idaho Constitution, in pertinent part
provides “no person 'shall * + # be deprived of life, liberty or
property without due process of law,”

Section 18—Article provides “Courts of justice shall be open
to every person, and a speedy remedy afforded for injury of per-
son, property or charaecter, and right and justice shall be admin-
istered without sale, denial, delay or prejudice.”

Article II of the Constitution provides “The powers of the
‘Government of this state are divided into three distinct depart-
ments, the legislative, executive and judicial; and no person or
_ collection of persons charged with the exercise of powers properly
belonging to one of these departments shall exercise any powers
broperly belonging to either of the others excepl as in this consti-
tution expressly directed or permitted.”

Article V—Section 13 in part provides “The legislature shall
have no power to deprive the judicial department of any power

or jurisdiction which rightly pertains to it as a coordinate branch
of the Government * * #», :

‘ In 1917, the severest and first real violation of these funda-
mentals began in the Workmen’s Compensation Law, which in the
second section provides (Sec. 43-902 I, C. A):

“The common law system gnverning the remedy of
workmen against employers for injuries received in indus-
trial and public work is inconsistent with modern industrial
conditions. The administration of the common law system
in such cases has produced the result. that little of the cost
fo the employer has reached the injured workmean, and
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that little at large expense io the public. The remedy of
the workman has been uncertain, slow and inadequate. * * =
all eivil actions and civil causes of action for such personal
injuries, and all jurisdiction of the courts of the state over
such causes are hereby abolished, except as is in this act
provided.? .

This was held constitutional in the case of Brady vs. Place,
41 Idaho 747, 242 Pac. 314, in a half-hearted and evasive opinion,

Whoever conceived the original idea of ﬂle Workmen’s Com-
pensation Act certainly conceived a noble thing, so far as the rights
of employees and employers were concerned; but he missed the

*boat”, when he prescribed that the administration of the duties

and responsibilities and adjudication of the rights and privileges
prescribed in those acts could not and would not be determined
by Courts, and abolished all jurisdiction of the courts. Instead of
abolishing application of the common law, the thing complained

'of, jurisdiction of the courts was abolished, as though the old

common law and the coordinate branch of ihe government were
one and the same thing. To get at the vermin, they just burned
the house down. .

If the remedy for employees was slow and inadequate, was
it the result of the law or the court failing to assume its proper ]
jurisdiction? Could the adjudication of rights under this act be
determined with more efficiency in the executive branch of the
Government, when it has been the rule, with little exception, that

‘ment who were appointed as members of the board should have

legal training and know legal procedure? Are the bar and the
courts so tied to form and formality that substance is destroyed
and rather than bend to a change in rules of procedure neces-
sitated by ever changing industrial and social changes, the determ-
ination of these rights must be trdnsferred to another department

.of the Government?

It has been said thaf our courts are jealous of the invasion of
the judiciary by other branches of the Government. Let us exam-
ine this question. Was the court in Brady vs. Place jealous of
its prerogatives, when it upheld the functions of a legislatively
created board charged with this administration of judicial func-
tions through the executive branch of the Government? Is the

fact that new indusirial and social. conditions bring about new

and different rights or remedies not in existence or contemplated

. at the time the Constitution was adopted, an answer to and justi-

fication for transfer of the powers of the judiciary to the executive.

" Following this piece of legislation, comes the Un-Employment
Compensation law, which likewise under 2 declaration of the po-
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lice power of the State, removes the determination of _highly
judicial controversies from the judiciary and places the determin-
ation of those rights and duties under the executive branch,

Under this law, it is now contended that the same body which
administers that act has the power to determine the amount of
the tax, the judicial question of relationship of employer and
employee on its own motion, and seek to enforce it as a foreclosed
determination without a hearing and without a chance of the
judicial question being heard and determined in the courts of the
land.

Daes the changing of industrial and social conditions of our
country impose upon the executive department only the necessity
of change to administer justice under new rights, even to the
assumption of determination of private rights by setting up its own
tribunals and bodies to try and determine these matters? Do
" the constitutional provisions against encroachment pertain to the
executive department ditferently than to the judiciary. In Wright
v. Callahan, 61 Ida. 167, 99 P, 2, 9561 (which we think is good law),
it is said “The legislature can not take from a constitutional officer
a portion of the characteristic duties belonging to that office, and
devolve them upon an officer of its own creation. * * ¥ Tg
permit the legislature to create an office and vest in the appointee
the powers and duties conferred upon a constitutional officer, would
be to permit the legislature to nullify the constitution and reduce
it to a mere scrap of paper”,

If these are good rules of constitutional law, why aren't they
as applicable to the judiciar.y as to the executive? :

Now to review what the Idaho State Bar has done and what
it has not done in the past decade:

In 1935, a judicial council had been organized and only a part
of the District and Supreme Court judges met with the purpose
of adopting uniform rules.

In 1936, these rules had been formulated and accepted by the
judicial council, and presented to the bar, who immediately, in
lawyer fashion, knocked them into a “cocked hat” I am not
able to find whether they have actually been adopted and are in
use in the various districts of the state now. Judge Koelsch,
aftcr making the report and after much “anti” discussion by
the bar, said “after the experience with the rules I have had
just now, I think it is wise not to report what the (Judicial) sec-
tion agreed upon.”

In 1837, P. 18, the judicial section of the bar passed a resolu-
tion to draft an act requiring District Judges and- Supreme Court
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Judges to'annually confer on problems of improving and simplifying
practice of Courts and requesting an appropriation to pay for
their _expenses,

In 1938, the judicial retirement bill put in its appearance, but
the statute for annual meeting of judges was postponed. The
legislature likewise postponed the retirement bill that year,

In 1939, the only subject pertaining to courts was an article
by Wilbur Campbell at P, 26, “Is the bar satisfied with the judi-
ciary”, which should be read often by the Bar and the courts.

In 1940, the problem of the rule making power being vested
in the Supreme Court was proposed, P. 69. This was approved
by the Bar and a statute draw (P, 146). This statute became law
in 1841, (Chap. -50, 1941} but carried no appropriation for pay-
ment of expenses, and little has been done by the court con-
cerning it. It is hoped that such an appropriation will be obtained
in order that it may be completed, and these constitutional duties
reassumed by the court. The delay in eXercising these preroga-
tives and responsibilities is one reason for the growth of admin-
istrative process away from judicial process.

In 1941, a thorough paper on abolition of probate courts, and
the transfer of its powers and duties to the Disirict Court wag
presented, but no action was taken on the proposal.

In 1942, a committee was to be appointed and report on im-
proved methods of selection of judges.

In 1843, no meeting was held.

Here then is the story of our progress in ten years of study
—a number of statutes pertaining to substantive law have been
enacted at the behest of the bar--some changes affected in pro-
cedure, but, on the whole, little fundamental change in our courts
has taken place. Now to return to the original question of en-

croachment upon the judiciary.-

Why aren’t these plain provisions of the constitution given
effect, and why isnt the court on guard against these encroach-
ments?

We do not mean that there should be a wholesale declaring
of these laws unconstitutional, but there shouid ‘be a sane and
-sound movement to return jurisdiction rightly belonging to it back
to the. judiciary, and that, by force of law the judiciary assume
its responsibilities. Let us check this dangercus departure. Let
us do it in the orderly constitutional manner.
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If the legislative had the power to. create the Industrial. Ac-
cident Board, and take its duties away from the. judiciary, it has
the power i{o put it back, and to create a judicial tribunal to ex-
ercise the duties rightfully belonging to it, :

Certainly in the future, rights and duties as pertains to labor,
indusiry, rationing and many fields of activity now unknown, will
require administering of justice, in which rights of life, liberty
and property will require due process of law, and no person or
colleetion of persons should be charged with the exorcise of these
judicial powers but a free and independent judiciary, if our rep-
resentative government is to endure, Can the courts come out
of their (rigor mortis) formalities, and, by exercise of their rule

. making power, extend their functions ig include the determina-
tion of these new rights in a vigorous, complex dind ever changing
State and National life?

Courts in our state are being paid too little; but it has been
suggested that, considering the encroachments al! courts have
permitied and their refusal to keep abreast of the time in the ad-

" ministration of justice and new rights, they have been much over-
paid. .

Instead of changing the form of our government, we recom-
mend that the respective coordinate branches of the Government,

particularly the judiciary, function'in their own sphere, and be -

thoroughly overhauled io meet in those spheres the exigencies
of the time. Here is a ripe field for the Bench and Bar alike,
and in that connection, we further recominend that the Bar
favor and set up machinery to bring about the following:

1. Create an Industrial Court with equal dignity of our
' district courts to consist of three men, members of the Bar,
and learned in that phase of the law, with state wide jur-
isdiction over Workmen's Compensation, Unemployment
Compensation, labor disputes, duties of Public Utilities Com-
mission, and any other matter specially pertaining to in-
dustry, employer and employee, and new social or indus-
trial problems arising, Appeals should be taken directly
to the Supreme Court as a matter of course, . Salaries for
these positions should be $6,000 per year.

2, We call atiention to and récommend a change in

the present method of election of Supreme Court and Dis-~
trict Judges, in lieu of possibility of a retirement law, Mis-
souri has recently instituted an interesting and carefully
thought- out system for choosing their higher judges. A
council or committee, composed of & certain nurmber of the
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Bar and a certsin number of laymen, recommend three
names to the governor who must choose one of them. At

the end of the term for such appointee, he runs on his record.
There are no other candidates; the only gquestion being,

“Should ..o retain his office”? Such a sys-
tem has a lot of merit, and we recommend it to you.

3. Abolish all justice of peace courts and create a
county wide county court, having full jurisdiction in all
matters now in Justice Courts, and continue existing Pro-
bate, Juvenile, and Criminal jurisdiction. Require a legal
training and Bar membership for the Judges and fix a sal-
ary at not less than $2,400 per year.

4, The most effective method of bringing about these
changes, since most of such changes will require constitu-
tional amendments, will be to call a constitutional conven-
tion. Other problems which have arisen in recent times
may require constitutional changes, and we believe the
Bar should take the lead in calling such a convention, and
prebaring proper amendments.

5. We should propose the enaciment of a statute pro-
viding for the creation of a judicial ecouncil to expedite the
work ertailed under the rule making power, with mem.
bership consisting of the Bench, Bar and Legislature, with
an appropriation for its expenses,

6. Instead of a retirement law, raise salaries of Dis-
trict Judges to $6,000 per year and of Supreme Court Judpges
to $7,500 per wyear.

Lastly, we cannot improve our administration of justice and
secure speedy and expeditious determination of litigation merely
bjr reshuffling our courts or raising their salaries. This is the
other side of our Judicial System that cries out for speedy and
simple solution, and we call upon our courts to join in the orderly
process of fitting judicial process to current needs, and of fully
assuming their responsibility as a coordinate branch of the Govern-
ment whose duties characteristic of that office,—adjudication of
rights and administration of justice,~cannot and must not be ex-

_ericed by any other branch of the Government. The Bar must

not just file this report, and de no more than has been done in
the past on these matters. We must not only arrest, but we must
reverse the administrative process, or as a bar and a coordinate
branch of ‘the Government, we shall cease to exist, and with that
demise will go the freedom and liberty of the people as a whole.
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The gquestion is, Shall we be governed by law or by men? “We -

cannot exist half slave and half free”
, Respectfully submitted,

Z. REED MILLAR,
CLAUDE MARCUS,
JAMES F. BUTLER,

Committee,

PRES. HYATT: 1 request that Mr. Millar attend with the
resolutions committee and properly carry this matter to ugs by way
of resclution. The next subject is “Is That Title Really Unmarket-
able?” by Mr., Frank Davison.

MR. FRANK DAVISON: * * * The term “marketable title" is
used in a comprehensive sense to cover all cases involving the
duty of the seller as to the quality of title he is to furnish under
an executory contract of sale. In this sense the terms “good”,
“marketable”,” “perfect”, and even “such a title be approved by
purchasers attorney” have been by the court regarded ag synony-
mous or indicative of the same character of title.

The term “marketable title,” in Bell vs. Stadler, 31 Ida. 568,
is defined as, “Such a title is one as free from apparent defects
as from actual defects, one in which there is no doubt involved,
either as a matter of law or fact.” To be marketable a title must
be free of any reasonable objection and of a character to insure
the buyer quiet and peaceable enjoyment of the property. It need
not be absolutely without flaw. The courts recognize the fact
that it would be seldom where a case could not arise where some
state of facts might be imagined which, if it existed, would de-
feat a title. Therefore, a title is not unmarketable because of a
mere possibility, but an objection to title must be based upon a
logical probability sufficient to create a reasonable doubt, which
some courts have defined as being a “judicial doubt”. Therefore,
presumptions cannot be relied upon to establish a defect in title
unless the facts shown in the title clearly warrant it, nor do mere
suspicion or speculative possibilities that something might appear
in the title in the future render the title unmarketable. Moral and
not mathematical certainty is all that is required in a marketable
title. Consequently, some courts have held that the duty is on the
buyer, who refuses to accept the title because of defects, to give
proof tending to raise such reasonable doubt as o render the title
unmarketable. '

Under judicial definitions of “marketable title”, we find many
irregularities, flaws and défects which do not render a title un-
‘marketable, Some encumbrances of record have been held not
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to be defects. For example, it has been held that lapse of time
raises a presumption of payment of an unreleased morigage; also,
where the statute of limitations has run against an action io en-
force a mortgage it is no defect, Judgments being a lien on real
property only by virtue of statute, an unpaid judgment which is
older than the lien period provided by law does not constitute a
defect in the 'title and consequently a purchaser can make no valid
objection to a judgment which is not enforeible against the land
involved. An Iowa court has gone so far as to hold that a judgment
entered after the execution of an executory contract iz not a lien
against the land,

Generally speaking, building restrictions which run with the
land have been held to constitute a cloud on a title, regardless of
their beneficial effect, unless they can be shown to be of mutual
benefit to the different owners of adjoining 'lands. Contrary,
however, restrictions set up in zoning ordinances have been held
not to constitute an objection {o the title.

The general rule regarding easements is, that to constitute an
encumbrance the easement must operate to diminish the value of
the land. Hence, contracts to convey land, giving title “free and
clear of all encumbrances”, are generally held not to refer iop
visible ‘physical burdens upon the land. Sewers, water mains, gas
pipes and power and telephone lines along the highway have been
regarded as incidental to the use of and not an encumbrance upon
adjoining lands. Public roadways have been considered as being
beneficial and not encumbrance, but private roadways over the
land in question, for the benefit of a third person, have been held
to be encumbrances which renders the titla unmarketable, unless
the contract provides for this exception and the purchaser under-
stands that he is receiving the property subject to private road
right of way.

A question which frequently confronts the title examiner is
the variation of names appearing in the chain of title, ® * * The
general rule is that identity, or substantial identity of names in
successive conveyances creates a presumption of identity of per-
sons; the rule applies both to christian and surname, Comparison
of names with initials eannot be presumed, particularly where
the christian name is used in the instrument by which the person
receives title or departs with it and initials are used in the other
of the two instruments. However, there are certain abbreviations
and nicknames for the more common christian names which the
courts have long recognized as inter-changeable, and in such in-
stances title can be received or conveyed by the use of nickname
and conveyed or received by the true christian name, and the vari-
ation is not a material defect,
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The doctrine of idem sonans, which applies principally to sur-
names, is: “There is a presumption that differently spelled names
refer to the same person where they sound alike or where the at-
tentive ear finds difficulty in distinguishing them, or where com-
mon useage has by corruption or abbreviation made their pronun-
ciation identical” Therefore, variations in the chain of title which
can be considered as idem sonans do not constitute a valid objec-
tion so as to render a title unmarketable. Should this question
arise in examination of an absiract reference might be made for
comparison to cases which have decided the question of idem sonans,
Pation on Titles contains a large list of names which have been
passed upon, and a list of nicknames which have been held to be
inter-changeable.

N f

Where the signature differs from the name of the owner,
identity will be preswned where the owner's name is correctly
shown in the acknowledgment.

The courts have also held that, although variations in names
does not fall under the above set forth rules, lapse of time does
create a presumption of identity where no adverse claim appears
in the chain of title because of such variation.

Variations of the residence of the parties in instruments con-
stituting the chain of title has been uniformly held not to be ma-
terial.

Certain errors in descriptions have been held not to be material.
Variations in different instruments constituting the chain of title
are not material provided they cover the same land, and where
there is more than one deseription of the land in an instrument in
the chain and they are inconsistent, courts have indulged in the
presumption that the portion of the description which is inconsist-
ent with known lines, boundaries, courses or distances is erronecus
if by this means the lands intended to be included in the contract
may be clearly ascertained, and in order to make clear the course
of survey the course may be reversed and the lines run in the
opposite direction. If a description is .so certain by reason of fixed
monuments referred to as to justify the rejection of certain de-
scriplive terms as erroneously and imadvertently used the misde-
scription is regarded as immaterial. Furthermore, the omission
of one boundary is immaterial where the other boundaries are cor-
recily given and from them the one omitted can with certainty
be ascerfained. Also, where the town, county and state are left
out but the correct plat designation is given, or the correct section,
township, range and relation to base line and meridian are given
so that the property can be definitely located, the omission is im-

'
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materiai. It has also been held that where the wrong direction
from the basé line or meridian is given, thus placing the land in

a township or range, the recitation of a wrong direction is imma-
terial. ‘

Interloping instruments or strays in the chain of title have been
uniformly held to be immaterial and should be disregarded,

. Lapse of time is a great doctor in curing defects in titles. It
will cure variations in name. It will raise presumptions which will
operate to overcome objections to the marketability of a title, based
upon defects which if it were not for the presumption would effect
its marketable quality. For example, defects in tax sales proceed-
ings have been held to be cured by the lapse of time specified by
statute in which the validity of deeds executed under authority of
such proceedings may be attacked, Lis pendens, attachmerits and
other hostile claims against the title are rendered immaterial by
the - lapse of sufficient time so that such instruments cannot be
enforced at law, Defective execution and acknowledgement of in-
struments have been held to be immaterial where possession has
been held for a-sufficient period of time.

There are many other matters which could be discussed but
time does not permit. - Many statements herein contained are not -
based upon opinions of our own Supreme Court, although .upon
other Supreme Court. holdings: largely they appear to be
based upon the weight of autherity. Most of the material of this
paper was taken from the annotation in 57 A. I R., pp. 1253 et
seq, and Patton on Titles. I acknowledge the great aid they have
Ziven me in preparing this paper and recommend that both of them
be used as constant references on title problems.

PRES. HYATT: We will take up the next ‘subject “Personal
Injuries—Backs and Neurosis—A Medico-Legal Paper”, Dr. T.
E. P. Gocher of San Francisco, isn’t able to be here, but Mr. E. B.
Smith will read his paper. ‘ '

BACKS AND NEUROSIS
. by
T. E. P, Gocher, M, D.. San Francicco, Calif,

The spine is a very complicated bony structure. .In this area
there are ligaments, joints, muscles, tendons, nerves and the discs
between the vertebrae, -which may be injured and cause symptoms.
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There are many different types of injuries, that can be present.
At times a mild injury may develop into a serious case and treat-
ment greatly prolonged. In the aged, it should be remembered
that mild symptoms may hide a serious injury because these peo-

ple do not react to pain and sensation in the ordinary manner, in
many instances.

The diagnosis of a back injury is often difficult. Too often
the injury is diagnosed as a “sprain” and it is let go at that. If
the diagnosis is not correct, treatment can be greatly prolonged.
Pain may be referred, as, a fracture in the upper lumbar area may
have the pain referred down in the sacro-iliac area. Pelvic and
‘abdominal pathology may cause pain in the back.

Too much reliance is often placed on the x-ray diagnosis,
The fact that the x-rays are negative does not mean that there ig
not an injury in the back. Often only one x-ray film is taken
when, the least that should be taken, is two. In sore instances,
as many as ten films have had to be taken to demonstrate a frac-
ture of the spine. Tt has been found that the lateral view of the
spine shows about 72 percent more fractures than the antero-
posterior film. In other instances, atrophie arthritis is called a
fracture when the compression is not a fracture, but it due to
the type of arthritis. X-rays must be centered correctly over the
area of the trauma, in order to obtain the normal relationship to
that area. In some instances, there may appear to be a joint sep-
aration, it is known that films taken of the sacro-iliac area, at an
angle, will show that joint appears widened, but yet when taken
correctly and directly over the area there is no separation or wid-
ening of the joint. In some cases, x-ray films may be negative to
the first film but later, as in a month, they may show a fracture.
An illustration of this is Kummel's disease. Care must be taken
that the entire injured area of the spine is in the film. It is inter-
esting to note that at times, the dorsal twelfth vertebrae is omitted
entirely.

Another factor that is now being recognized as very important
in back injuries is, that of injury to the intervertebral dise. These
discs are situated between each of the vertebrae, They usually
de not show up in the ordinary x-ray film. These discs may be
traumatized or may have a hernia of the dise develop and protrude
into the spinal canal causing nerve symptoms often referred. These
disc herniae are mostly found in the lower lumbar area, often be-
tween the lumbar fourth and fifth and the lumbar fifth and the
sacrum. They may be found elsewhere in the spine, The symp-
toms may be severe at first or they may be mild. They are often
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very resistant to treatment and surgery is required; about 5%
have a recurrence in surgery. Diagnosis of this condition should
be made only after a careful individual study, as there are other
conditions and injuries to the back that may cause similar symp-
toms, especially a lateral lumbo-sacral joint trauma,

Removal of the protruding section of the disc by surgery
causes a reaction to the autonomic nerves and the symptoms that
develop are at times called a “neurosis.” If injury or disease of
the disc is not recognized, then symtoms of a ‘“neurosis” may de-
velop. When the disc injury is recognized and treated, these symp-
toms usually disappear, if they are caused by the disc alone,' and
pain usually disappears fast, after surgery. In certain instances,
compression fractures of the vertebrae may traumatize the dises
and cause symptoms. One of the most common injuries that is
frequently called a disc injury, but is not, is that of a strain of
the lateral umbo-sacral joint. Thig condition may cause practically
all. the same symptoms that a disc injury does. Careful diagnosis
is needed in order to differentiate between them. The disc pro-
tusion causes pains in the great sciatic nerve; the disc pathology
causes the back pains. The back pain just mentioned does not call
for surgery.

The objective method of diagnosing back injuries is of greatf
importance, One of the major symptoms is pain. If this is come-
plained of, then one should make certain as to whether it is actual

'pain that is present or soreness, tenderness or discomfort. Is the

pain referred or does it follow any nerve trunks? Does anything
aggravate and cause the pain to become worse? Also, what is the

‘relationship between the pain and the injured area? Is there any’

muscle spasm or limitation of motion? Also, is the pain continu-
ous or only present at times?

When x-rays are taken, one should know if they were read by
a general practitioner or x-ray specialist. X-ray reports should
be in writing, even if they are negative. At least two views should
be taken. If any abnormality is found, one should aseertain whether

‘it is recent or chronic or congenital. If it is a fracture, a full de-

scription should be given.

In the examination of the patient, the. doctor should consider
as to whether the condition found is or may have been caused by
the injury. If there is any loss of motion, to what degree and
what motion is lost? Is there any evidence of increased nervous-
ness and if so, to what degree and manner? A full deseriptive
medical report is needed. It should be remembered- that pain may
be referred to the back from elsewhere and the patient may believe
that he has a back injury, but in reality it is a pain caused by
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‘something else. It is Interesting to note that a kidney abscess
may be called a lumbo-sacral strain. Anterior Poliomyelitis may

" be called a sacro-iliac or lumbo-sacral sprain. Cancer of the pros-

tate. may be called a lumbo-sacral sirain, Tuberculosis of the
spine may be called a fracture, An infected prostate may cause
back symptoms which are diagnosed either as a sacro-iliac strain
or a lumbo-sacral strain and they may appear very suddenly, A
neurosis may cause pain in the back and a diagnosis of spinal
strain made from the pain alone,

It should be remembered that n high percentage of back in-
juries are due to soft tissue injuries, about 79.4% and they do not
show up in the X-ray. The fact that an x-ray is negative does not
mean that there is not a back injury. In these cases, they should
be fully studied and x-rays studied. The mechanics of the acei-
dent should also be studied with respect to symptoms and com-
plaints, and if the accident could or did cause them.

From the medical-legal standpoint, it should be ascertained

(I> Did an accident really occur? Was the claimed accident
an after-thought? Could the accident cause the symptoms and
just when did the first symptoms occur? What were the mechan-
ics of the injury? Does the claimed injured area show ‘evidence
from a medical standpoint, that an injury did occur?

. (2) It should be remembered that delayed symptoms may
occur and they usually are as follows:

(a) Ruptured muscle fibers may have a delay of three
days before symptoms appear, .

) (b} A bursitis or tenosynovitis may also have a three-
day delay.

(¢} Disc trauma may have a delay before ' symptoms
appear and in the aged, they may be delayed -a month.

In falls on the buttocks there may be disc trauma develop or
even fractures which are usually between the dorsal 10 and the
lumbar second vertebrae. In rear-end automobile collisions, there
is often a severe jarring of the people in the cars and a severe neck
jerk may be called a strain. This may cause trauma and ‘Symp
toms develop that may be called a meurosis. This type of injury
usually occurs in the cervico-dorsal area or in the lumbar: area.
It is really a disc trauma but not of hecessity a hernia of disc.

Another question to-~be considered is an aggravation of a 'preﬁ-
existing condition present, - If the patieni has hypertrophic arth-
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ritis, the x-ray would show an increase of the arthritic spurs at
the site of injury that is more than normal, usually after six

‘months from the imjury. The six months is what several of the
-state authorities believe to be the time required to show whether

aggravation has occurred or not. The x-rays should be localized
and taken as nearly as possible in the same manner to show
the same spurs being present. The normal growth of these spurs
should be considered,

A neurosis is considered to be a condition of the autonomic
nerves usually, or an organic nerve and autonomic nerve condition,
in which these nerves react to mild stimuli in a much greater than
normal manner, This condition may be due to a brain or spinal
disease of the nerves. A disc frauma may cause all symptoms "and
similar ones to that of a neurosis. A physician should be able io
diagnose between the condition and if a disc condition is present.
Many so-called “neurosis” are really disc trauma or disease. These
dises are well-supplied by autonomic nerves. Irritation of these
nerves may cause quite marked symptoms or even periodic “nerve
explosions,” Treatment of these dises 'will usually cause a sub-
sidence of the neurosis symptoms in some cases, if done correctly.
Disc trauma may cause marked nervousness, insomnia, ear, eye,
nose, jaw pain, headache, backaches and many muscle and nerve
disorders.

Disc trauma in the neck may cause pain referred up over the
head and symtoms i.n the region of the head that may be diagnosed
as a brain injury.

Sometimes this increased condition of the susceptibility to
stimuli of the autonomic nerves may cause pain over large ganglia
or nerve centers. This condition causes pain and the pain is often
referred to the back, which may be called a back injury. In these
cases, careful physical examination with X-rays and laboratory
work can usually eliminate other conditions.

In litigation cases, the question of aggravation of a neurosis
is very important. It should be remembered that WOrry, suggestions
or comments from attorneys or doctors or relatives may readily
aggravate these neurosis cases, In these type of cases, a cash set-
tlement frequently causes a complete and full cure. - Treatments

may be very prolonged if litigation is prolonged.

Another question that should be considered is- whether a leg
is really short or not. This condition can only be told by accurate
measurements and cannot be told by x rays alone. X-rays may
show an apparent shortening, but measurement willi show that this
is not present. Spinal posture.fs & condition that frequently gives

-the impression that ope of the legs is shorter then the other ong,
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At times, x-rays will demonstrate that an unknown or un-
suspected condition is present in the spine. This does not mean
that this condition found is the cause of sympioms or has been
aggravated. A detailed history of symptoms and full examination
by the physician will usually give the correct answer, or special-
ists may be called in for an opinion,

A very common diagnosis which may mean anything is that
of a “sacro-iliac sprain.” It usually means there is pain and sore-
ness over this joint. These symptoms may be referred, may be due
to an arthritis, may be & ligament s5prain or a muscle strain. Tt
may even be a disease of the brain or spinal cord referred to that

area or it may be a fracture of the spine above the area, or other
diseases.

In over twenty years I have never seen or had it demonstrated
to me that there was such a thing as a sacro-iliac “slip”, I have
seen very severe fractures of the sacro-ilise area including the
iliumn and the sacrum, but yet no “slip.” The “elick™ which is fre-
quently felt or heard and which is frequently called a sacro-iliac
sip is reaily a condition of the lateral lumbo-sacral joint which
may be dislocated. A click also may be due to a dislocation or re-
placing of a intervertebral disec.

A good medical report in a litigation case is of preat value
and it-should contain the following:

(1) A good full description of the trauma with respect to the
" dnjured area.

(2} A good descriptive report of the symptoms,

(3) A good physical examination report that is full and com-
plete.

(4) A good opinion of the physician on the diagnosis of his
findings and prognosis. He should not be swayed by other
factors and by the fact that litigation is in Progress.
that litigation is in progress. ’

(8} If x-rays are taken, a descriptive report of them is neces-
sary, even if hegative. : ’

6) If necessary, the doctor should be asked as to whether
the acecident could have caused the injury found.

(7) Could the injury found cause the symptoms complained
of or are the symptoms due to oiher conditions?

The doctor should have a clear concebtion of the difference
between what may be “possible” and what may be “probable.”
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These are medical questions and the physician should be able to
answer thern best.

These medical reports should not read. as has been found like

the following: _‘“Physical examination negative. Neurclogical ex-
amination negative. Man totally disabled.” These statements
clash, and are impossible.

A back or spinal condition may cause pain or have pain come
on very quickly, but if not due to an accident, may be due to a sud-
den acuteness of a chronie, slow-acting disease, esbecially as to the
prostate or pelvic diseases.

Another factor to be remembered is that the claimant may be
a professional claimant or a malingerer. He may have actual breaks
in his bones and dislocated joints. In these cases, though, by care-
ful study and examination, it is found that the physical signs of
trauma are too. mild and do not show up as they should do for
that type of injury. The reaction to treatment is very fast and by
studying the mechanics of the accident, it is found that the claim-
ant is a malinger because injuries always have a certain severity
of soft tissue trauma, . [

It should be remembered that an injured person with a re-
sulting or aggravated neurosis or emotional upset does feel pain
in his mind even though he does not have an organic nerve lesion.
This pain, though, is affected by the emoticons, if it is a neurosis.

These people are affected by external stimuli as by suggestion,
worries and opinions. They should not be told that they are “not
injured”; that they are malingering or that nothing is the matter
with them. Their confidence should be gained at first, if they
‘have no confidence in the attending doctor, then the chances of -
good results are not good. These cases should not be seen by too
many doctors or they get the idea that they are severely injured.
In these cases the spine should be carefully examined for evid‘énce
of dise trauma or pain over a disc. Correct treatment of this disc
can and very often will cure or practically cure these cases. One
peculiar fact is-that in an organic nerve injury pressure over the

‘maximum tender spot will increase the pulse rate.

The coccyx or tail bone has many congenital anomalies. These
may be called fractures at times or even dislocations. This bone is
difficult to actually strike as it is well-protected by the pelvic
bones. This area though is often the seat of pain. This pain -is
frequently referred down the sensory nerves. Treatment of these
nerves will in many instances completely remove the pain of which
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complaint is made. Pelvic diseases and some Injuries and diseases
of the spine will cause pain referred to this area. Treatment of the
original cause will remove this.

In medical-legal cases, the question of x-ray diagnosis is very
important.  Often the question arises, “Is this a recent bone lesion,
a chronic pre-existing condition or congenital anomoly?” In a
fracture there is always an irregular line of fracture and/or sep-
aration of the bone. This fracture line is never smooth or round
if it is recent. Sometimes the fracture may be what is known as a
pathological one, namely, a condition due to a general systemic
condition such as bone tumors, which have so weakened the re-
sistance of the bone that a fracture occurs which may not be due,
or have any relationship, to an injury. . The x-rays will greatly
assist in this diagnosis. On account of this, it is best to call in an
x-ray specialist to take or at least read the films. Fibrous tissue
which is hardened or hardened blood vessels or soft tissues may
cause lines that are sometime called “fractures”. At times there
inay be abnormal lines which show in the film and lock like frae-
tures but are due to defects in the films or congenital conditions.
In elderly people, the question of fracture and atrophic arthritis
often needs an expert in x-ray work to really give a correct diag-
nosis. Sometimes there is a thickened and fibrous condition of the
lumbar fifth vertebra found. This is at times called a fracture,
but it is really a normal condition if the claimant is, for example, a
motoreyele rider. I have seen quite a numhber of these thickened
lumbar fifths called fractures, yet the x-ray specialist says there
is no fracture present. In spinal cases, there should always be
two 90 degree views of the spine taken and the films should never
be read while wet.

The fact that an abnormal condition is found in the spine in
the x-ray films does not of necessity mean that such is the cause
of the symptoms. I have noticed a tendency to forget that soft
tissues may cause very severe symptoms in the back, There is
always a possibility that an aggravation may be present and the
physician is to decide this.

‘ In somne cases supposedly total cripples or people paralyzed
have been known to get up and walk around very soon after litj-
gation has besn comp}eted. Their condition may have been due
to a “neurosis,” or a disc injury which had not been recognized.
Pathology of the autonomic nerves is present in these cases.

In spinal injuries, there may be an aggravation of a neurosis.
If this is correct, then there is practically always found a painful
area in the back over some dise, usually at the site of injury. A
careful examination must be made fo find this in many instances,
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If no tender area is found, then the neurosis is probably a long-
standing one that might have been aggravated, but careful case
history and descriptive examination will usually demonstrate this.r
Some people have been nervous before the aceident and the acci-
dent makes them more nervous. This does not of necessity mean
a neurosis. "

In considering the facts of the guestion, “Does an injury realfy
exist?” the following should be ascertained:

(1) What was the claimed accident and the mechanics of it?

(2) What are the symptoms, fully describe? Describe espe-
cially the first symptoms. )

(3) Did the accident cause the symptoms or were the symp-
toms present before to a minor degree?

(4} Could the symptoms be caused by anything else and if so,
what?

(5) Was the patient immediately disabled and if not, when
did symptoms first develop?

() When discharged by ihe doctor, was the patient fully cured
or only healed?

(7Y A full descriptive medical report and medical opinion is
necessary and also a full x-ray report of the injured area.

(8 Do the physical signs found correspond with tpat of the
claimed accident and could they cause the symptoms com-
plained of?

(p) Has the patient any signs of increased nervousness or
symptoms that would make the doctor suspect -a neurosis
was developing?

In back injuries, it is quite possible for a neurosis-to develop.
This is not a rule, however. The same injury in one person may
cause a neurosis, while in another person there is no evidence of a
neurosis, The nervous stability of the patient plays a big factor.

I consider the most common evidence of .an emotional upset
is the inerease of nervous symptoms in an already nervous person.
This may occur any time. I also conmsider that injuries of the in.
tervertebral disc run a close second for causing emotional upsets.
Due to the way of living in modern times, there is an increase of
people having nervous or emotionally upset symptoms. The acci-
dent may aggravate the symptoms, but in many insiances they get
well by .the time the injuries are cured. The majority of those,
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that do not get well, are of the “emotionally upset”
people need a distinet type of treatment.
should never be called a “neurosis.” Many blame an accident ag
the cause of inereased symptoms of a nervous nature, when they
really had these symptoms before the accident,

type.. These
A simple nervousness

In studying 257 back pathology cases, it was found that trauma
was the cause in 68% and disease in 32%. In studying 312 spinal
tralllma cases, it was found that 20.1%; had congenital defects, of
which 11.1% were aggravated by trauma. T the same study 21.7%
had arthritic conditions aggravated by trauma.

In the healing of spinal fractures, the transverse and spincus
processes take 8 to 12 weeks on the average and single vertebral
body compression fractures take 6 to 12 months to heal and limber
up. Multiple body fractures take 12 to 24 months on the average,

These are for simple fractures. Much depends upon the location
of the fracture. ’

) The most commonly fractured vertebra is the dorsal twelfth, next,
in order, the lumber first, and the lumbar second.

In atrophic spinal arthritis cases, I have found 32% with frac-
tures, and 68% without fractures,

In spinal injuries in a large series of cases there was found:

(a) Great sciatic nerve involved—18.4% as a whole,:
l—In low back irauma—34.09, : '
() Complications arise in 53.8% of cases,

1—20.6% of cases had fractures;

2—78.4% were soft tissue injuries.

In a study of 116 cases of claimed spinal injuries, it was
found:

1—Disease was the cause in 16.3%.

2—Trauma was the cause in 83.7%. ’ B

@ Muscle injuries in 47.4%.
(b} Ligament injuries in 8.09%,
(e) Joint injuries in 27.1%.
(d) Fractures in 17.4%.

In a study of 132 compensation-spinal injury cases it was
found:

1—That about 55.2% developed neurosis of some degree
in fractures,

2—Thai about 43.9% developed neurosis of some degree
in all cases.
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PRES, HYATT: We shall now hear a diseussion by Dr. Burton,
of” Boise,

DR. JEROME K. BURTON: MTr, Presidént and Gentlemen of
the Bar:

To discuss this excellent paper of Dr. Gocher’s, so "ably read
by Mr. Smith, is indeed a privilege and I fee! honored.

The first thing which we must do is to define the term “Neuro-
‘sis”, for this is a badly mishandied and risused word and its impli-
‘cations are quite far reaching. There are many forms of neurosis,
but only ohe basic form——that is a functional disorder of the nervous
systern—a disorder of the nervous system where there is no actual
pathology in the nervous system itself, but a disorder in the psychic
constitution of the individual which does not affect the personality.
This disorder lies in the unconscious realm of the patient's psyche.

The specialized forms of neurosis are many and only a few
need be mentioned: :

Accident Neurosis—A neurosis with hysterical symptoms caused
by accident or injury.

Compensation Neurosis-—~A neurosis developing after an acei-
dent in people who are insured.

Occupational Neurosis—A neurosis due to the patient’s employ-
ment, o

Traumatic Neurosis—A neurosis which results from an injury.

We know what a neurosis is, but why does an individual de-
velop one? There are several reasons why these people get into
*difficulties: :

(1> The makeup of the individual—they are frequently looking
for a cruteh to lean on or an escape from their way of
life. They are unstable mentally and emotionally,

(2) The uneducated-—these have for years heard how fatal a
o fractured spine or broken back is dnd how lame and dis-
. abled a.person is who has had a back injury. Once they
.have ascertained that they really have an injured back
they are sure that there is no chance of ever recovering
sufficiently to work again,

oo 63)  Economic security-—this is closely linked up with the sec-
ond group. The majority of these people are of low eco-
nomie status and as soon as their income stops they and

" their families are on the verge of disaster. Their fear of
being permanently incapacitated, with Jloss of earning
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power, is 50 disturbing to their simple way of life that they
unconsciously (and at times consciously) - seek monetary
return for their injury. As soon as this money problem
is settled they again begin to think in terms of productive
activity.

(4} Ungdiscovered or undiagnosed injuries—in spite of all of
the usual precautions, careful study, and examinations
many real injuries are missed. It is not uncommon to
find patients, who have made the rounds with the same
complaints and who have been seen by many capable and
competent men, labeled as a neurotic that have real path-
ology in their backs. If this pathology is corrected their
so-called neurosis disappears.

We have not included in the foregoing classification the rela-
tively small group of malingerers. A true malingerer is one who
feigns illness or injury, There are some of these who think they
are making the most of their situation by over-emphasizing their in-
juries and immediately seek ways and means to get financial re-
ward out of all proportion to their injury. ©On more than one oe-~
casion I have arrived at the hospital a few moments after the pa-
tient—the victim of an accident—only to meet the patient’s family
and lawyer before I had even seen the patient. Fortunately for all
concerned this is not too common an incident. True malingering
is rare for it is considered dishonest and immoral and as a result the
patient develops a mental conflict which sooner or later evolves
into' a functional disorder of the psyche.

Dr. Gocher has peinted out very ably the many points where
trouble may arise in the spine. These may be placed into six
main groups,

I—Bony injuries;
A~Fractures;
1—Body of the vertebrae—Heal readily with few sequelae.

Z—Articular Processes—Heal readily but are frequently
followed by a post-traumatic arthritis of the site of the
injury.

3—Lamina—i. e. the bony arch protecting the spinal cord,
Heal readily with.no sequelase unless cord is damaged
at time of injury.

4—Transverse processes may or may not heal readily, but
rarely have sequelae in either event.
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II—Ligamentous injuries;

A—Sirains and Sprains—These heal readily but the back
should be protected for 8-12 weeks by support or a
“chrenic” back results.

B—Dislocations—These are the affects of severe trauma and
require immobilization for long periods. The Egreatest
danger is cord damage. If the cord is not involved they
get a very useful back, although they may have to have
work adjustment.

IV.—Functional disorders—This is a point that has received too
little attention generally. An individual should be physically
suited to his work. A normal back will hold up indefinitely
under a normal physical load. However the same back will
give pain if under an overload of work or if used in a faulty
mechanical position. A normal back over-loaded with work,
or a weak back under a normal load will become decompen-
sated and give trouble just the same as an overworked heart
does. This situation can best be handled by work adjustment
and better education and training in selection of life work.

V.—Congenital anomalies—Many of these are of no more than
professional interest. Some, however, make an imherently
weak back and sooner or later give way under normal stress
and strain., Most of these are amendable to therapy with ex-
cellent results.

VI1.—Pre existing diseases—Of these the most common is arth-
ritis. The two great groups of arthritis are osteo arthritis or
hyperhrophic arthritis and infectious or rheumatoid arthritis.

The first—osteo arthritis—is present in nearly all those who
do heavy work for a living and give them no trouble ex-
cept a gradual decrease in motion of the spine until injured.
Then they have severe pain which grandually subsides with
treatment over a period of 3-8 months.

Rheumatoid arthritis or infectious arthritis is usually not
considered occupational in origin, but is of industrial im-
portance because of its aggravation and because, due to
its presence, the spine becomes decalecified and more easily
injured.

The man with a back injury is best cared for by measures which
give prompt relief from: his pain and assurance that his injury is
not permanent and that he will work again. One must not be over-
optimistic in bis assurances, but be honest in the evaluation of the
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future. There is nothing worse for the individual than to build his
hopes up that he will be a normal individua! and then jerk the
props out from under him. This is one of the pitfalls that produce
neuroses. Early return to work even though there must be adjusi-
ments to lighter work for a long time with restoration of the in-
dividual's sense of independence and earning power and prompt
settlement of disability claims with the removal of long periods of

worry over the ocutcome will reduce the incidence of neuroses tre-

mendously. More careful and thorough search for the cause of the
individual’s complaints will eliminate many of the so-called neu-
rotics completely by disclosing the true pathology. Closer coopera-
tion between the personnel department of the employer and the
employee will result in earlier return to work and less disability
claimed whether real or imagined.

PRES. HYATT: Thank you, Dr. Burton. I will now call upon
Mr. James Galloway, Chairman of our War Work Committee,
“The Record of War Service by the Bar.”

MR. GALLOWAY: It is the plan to have this an informal dis-
cussion. You are free to ask any guestions. I have asked these gen-
tlemen from the armed services to sit here during this discussion.
In rendering legal assistance to the personnel of the Army and
Navy we run across a great many problems. One of the most im-
portant is the problem of charge. We have discussed that in our
local bar association here. I will tell you how I operate my office.
I never make a charge of an inductee for anything. I have prepared
powers of attorney, wills and made minor adjustments in straight-
ening out the title to an automobile and things of that kind. I have
been paid a thousand fold. Those boys come to the office with the
expectation of paying some kind of fee and when I tell them no
charge, “you are going in the army and I am staying home,” they
show their appreciation and their wives show their appreciation too.

A divoree is an entiyely different matter. I have had one case
‘in my office where it was necessary to obtain a divoree without
charging a fee. I did that upon the request of this man’s command-
ing officer, The boy's whole life was in bad shape. and he wasn’t a
good soldier. . Ordinarily I charge the minimum fee. I mention
this 50 we will all have the same kind of pieture. I am certain, from
discussing this with the Commander that that is the theory upon
which the Army and Navy operate, Today I got another question-
naire from the American Bar Association which seems to indicate
that probably in a great many more cases we should noi. charge
any fee. ' ‘

With respect to divorces I have this to call to your minds. I tin-
derstand in the northern Idaho counties it is necessary to have the
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plaintiff present in court before a divorce will be granted. The
courts in this part of the state grant a divorce upon the deposition
of the party if he is in the armed service,

The last legislature passed a law that it wasn't Necessary to
have corroborating testimony as to the merits of the cause of
action. 1 think the judges are generally still insisting on corrobor-
ation. We have a great many cases where the testimony is so

: strong there is no question that the plaintiff is I,en.titléd to a divorce

on her own testimony.

-MR, PAINE; You understand they are demanding that as a
matter of law?

MR. GALLOWAY: As a matter of practice.

I think we are very fortunate in having representatives of the
Army and Navy here. I am going to call upon Colone]l Blake.

'‘COLONEL BLAKE: In dealing with the Soldiers and Sailors
Civil' Relief Act the problem that confronts all of us, and I think
We are more conscious of it in Washington than you might be locally,
is that we are frying to practice law in forty-eight states. It be-
comes rather complicated. Under the act the application and in-
terpretation of the act lies almost exclusively in the hands of the
local courts. I don’t know what your local courts’ views have been
on the matter of waivers. Whatever they are, I would say it's
within their discretion. We hope they use that discretion to do
substantial justice in the case. That's the thing we cannot lose
sight of; that substantial justice we hope lies on the side of service
men. All reasonable doubt should be resolved in his favor. How-
ever, there are other people to be concerned with litigation and
some courts have gone over-board irying to help the service man
and have really come up with bad law, being too much on his side,
On the other hand there are courts that have construed the law
very strictly. Somewhere in between those two extremes there
undoubtedly is the soundest position, :

MR: GALLOWAY: Colonel, will you remark oﬁ the power of
the court {o appoint attorneys tc represent a man in the service
without the service man’s consent?

COL. BLAKE: The Court can, on its own motion, appoint an

_aﬂ;torney. However, there is also a prohibition that counsel cannot
‘in ‘amy way commit the absent deiendant. He is there in a pro-

tective capacity. He can’t carry out the complete functions of the
attorney without some contact with his soldier client. It's much
better, of course, rather than rely on the court's appointment for
the service man to obtain counsel to act for him, That is ome of
the reasons for our whole assistance program and why we want to




58 IDAHO STATE BAR PROCEEDINGS

work with the civilian bar so that when a soldier needs assistance
there is a legal assistance officer on the job. We can see that he
gets adequate counsel back home who will take a real interest in
his case and see his interests are fully protected and prosecuted.

JUDGE WINSTEAD: In connhection with the acknowledgment
or certification which our statute provides; that is, a service man
desires to give an acknowledgment before certain officers. These
come into our court from overseas with nothing on the face of the
acknowledgment to show that the man who signs is an officer,
where he is located or any identification. How are you going to
determine whether or not that is a legitimate acknowledgment or
whether he is officially entitled to sign his name and take the
acknowiedgement or verification?

COL. BLAKE: It will depend, of course, on your local statutes
as to those requirements and your interpretation of them.

JUDGE WINSTEAD: Why in the interest of safety and pro-
tection shouldn’t that instrument be more definitely made than it
is under the present practice. The censors cut out everything,
There is nothing on the record to show he is an officer,

COL. BLAKE: I'd say your difficulty there is practical. We
have sent oui directives and instructions that when an officer
acts as a notary he always. print his name and indicate his rank
and branch of the service and his serial number. We have urged
that all legal documents be so executed. If it were done that way
your trouble would be over. The trouble is they don’t, The reason
is this. This war is on a world wide basis and in the far reaches of
the Pacific these men do not have time to look up fo see how they
should do something. They may not have bocks or instruqtions
available, Those you got in all probability are from people who
just hoped it would work. They don’t know how it should be done
and they are doing the best they can. We are trying in every way
we can to get that information distributed, but there is no way we
can guarantee it because of military conditions. In Washington we
can be of some serviee in that field. Either the instrument or a
copy thereof can come either to my office or the Adjutant Gen-
eral’s office and will be compared on the official record against
the signature of the man taking the acknowledgment, and a certif-
icate will be prepared stating that it is authentic and that the offi-
cer was an officer of certain rank at that time. That might be
one way to cure those things, :

MR. GALLOWAY: We have been discussing marriage by
proxy. Commander De War, would vou discuss the _legality of proxy
marriages in this state? -

. get an attorney appointed,
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COMDR. DE WAR: I will call upon Li. Codd.

LT. CODD: That is an embarrassing question for a Washing-
ton attorney. A couple of weeks ago a girl came to us; the legal
assistance officers outside the United States had sent her a marriage
coniract. The man wanted to marry her. She was about to have
a bahy. The.coritract read: I do voluntarily take you as my wife
and promise to love, honor and so on in general phraseology, and
similar phraseology for her to sign. I locked up the Idaho law and
came to the conclusion that if they agreed to be married, the law
of the state where the last act making the conmtract was completed
will govern. Therefore, if she accepted the contract in Idaho the
marriage would be valid, assuming she complied with the remain-
ing part of the statute which was to the effect, as I recall, that the
marriage contract must have the added factor of the parties per-
forming rights, duties or obligations relating to the marriage. My
thought was, after looking up the cases, that this girl could go to
Idaho, sign the contract, and then write him a letter; maybe send
out some marriage announcements or get a wedding ring 'to fulfill
the requirements of the statute. I thought it might pass muster
and a declaratory judgment might be obtained later. But I called
up the legal assistance officer at Farragut and he referred me to
Mr. Ward Arny of Coeur d’Alene, a member of your Bar's War
Work Committee. Mr. Arny had had three or four of them before,
which rather surprised me. 1I thought proxy marriages were some-

. thing from 1860. He said to get a certificate from a qualified med-

ical officer as to the condition of the man in question and send the
girl over and he would have her medical certificate and they would
apply to the license clerk and have a marrizge by proxy, which,
of course, is preferable because you have the marriage ceremony
and certificate. The girl went over Monday, and Tuesday she was
married and I hope.both of them will live happily ever after,

MR. LAWRENCE HUFF: The Civil Relief Act says affidavits
must be filed in every case. What are they going to do in the next
ten or fifteen years in probate maiters. I am wondering what the
effect’in examining an abstract will be,

MR. GALLOWAY: I think our practice here in probate pro-
ceedings is absolutely to ignore the Soldiers Relief Act,

MEMBER: In Canyon County they are disregarding the mili-
tary status of any of the heirs. I am not doing it. I am geiting
notice to every man in the military service, In every case thus far
I have been able to get a waiver. I feel it's necessary under the
law and I am doing it,

MR. HUFF: I either make the affidavit or get the ‘waiver or

v
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MR, GALLOWAY: In respect to marriage" by proxy, we are
operating under the Statute in this state, Section 31-201 I C. A,

COL. BLAKE: The problem of proxy ‘marriages is one of ter-
rific legal headaches. We have been studying it for a couple ‘of
years and our conclusions have been these in general: that they
are of very doubtful validity and should he avoided unless there
are circumstances involved that makes it necessary for the parties
to take the legal risk, They should be warned of the doubtful legal
effect and be willmg to take that risk. We have yvet to be cited
to a case by a state court which Specifically upholds proxy mar-
riage. 1 think marriage by proxy is a bad term. We should- say
“marriage in absentia”. Under the proxy marriage only the power
of atiorney is meant where someone stands up in place of the
absent party. In the state of Pennsylvania they- have a- formal
contract system. I merely mention the danger that' we see in
them. Not only must state law control his property rights but
the Comptroller General will have a different rule and the office
of Dependency another and the Veterans Administration perhaps
another, all growing out of the marriage so created. All states
will not recognize it. In the breparation of -the pamphlet an opin-
ion was obtained from the Attorney General of each state, and
there was one there from Idaho, as Mr. Galloway mentioned.
1f there iz no statutory law the opinions of the Attorneys Geheral
come the nearest to the official interpretation that we can get.
However, it is not a court decision; it’s merely an opinion. Qther
lawyers may differ. We are hoping some test cases may: come
along to clarify this, In New Jersey there was introduced in ‘the
legislature a bill authorizing proxy marriages. Qn the ground -of
public policy it was killed in the senate. We haveé not taken any
position of recormmendation because not only is there law involved
but some very broad problems of public policy 'in the field of Ho-
ciology and religion. There is a terrific problem. It's hard to
cure. I don’t think the numbers are so great, Whether or noi you
can do it in Idaho I am not going to say. We try to avoid it if
entirely possible, We have even gone to the trouble of requesting
the Adjutant General to return a man from overseas in order that
a legal ceremonial marriage can he performed; just as a. matter
of policy. . ; :

MR. GALLOWAY: I am going to call upon Comdr: De War.

COMDR. DE WAR: I invite attention to this waiver matter-in
divorce cases. There is a.provision in the Act that Says you can’t
take a default judgment against a man in the service without
service. Whether or not a waiver constifutes an appearance is a
‘rather serious question. I'"think probably ninety-{ive pércent of
the divorces that are handled in the State of Washington are divorées
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giarited on waivers. Even when a man is represented by an attor-
ney appointed by the Court the attorney can’t bind the man in
any ‘way, It would seem to me there mighi be merit in consider-
ing a procedure which would reécognize the appearance in all
divorce cases, invelving a man in the service. One attorney in
Seaitle has the practice of so wording his complaint so. no money,
judgment is asked and that seems to be the primary objection in
most of these cases. The divorce decree, in any event, doesn’t
ask support money. As far as the Navy is concerned where chil-
dren are.invelved the Navy Department will require that the man
support- his children under the provisions of the Service Men's De-
pendency Act,

Another point is the provision of the Soldiers and Sailors Relief
Act which more or less tolls the statute of limitations during the
period of service. This question might come up in many cases.
Some insurance companies might close their files on a man in the
service figuring the case was closed. The Act provides, however,
you must add to the statute the period of his service. 1 can visual-
ize a lot of problems that are going to come up after this war.

We had a case here where a carrier was disclaiming liability
on the theory that the statute had run and we invited their atten-
tion to the fact that the statute had been tolled and they paid the
claim.

Another matter is as to who is covered by the Act. We had
occasion to advise a party involved with the Merchant Marine and
the Merchant Marines are not covered under this Act. The Public
Health Service is covered while serving with the Army and Navy.
Retired officers are not covered.,

MR. PAINE: You doubt the validity of a judgmert based on
a waiver? .

COMDR. DE WAR;  The question is whether the waivel_‘ is
“ah dppearahce: I-don’t Know. 7
MR. PAINE:. I draw mine expressly -providing that they do
-appear and waive service of summons. - -
. COMDR. DE WAR; Yes, well that is different. Many of the
‘waivers we see are merely .waiving the provisions of the Act

‘without anything further. There ig really no appearance under
“that instrument.

MEMBER: In the waivers T prepare I figure I have defend-

" ant’s signed consent.- That, ' of course, amounts not only to a

waiver but consent that the court render a decree. and the Courts
I think consider that is the same as an appearance.
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MR, GALLOWAY: 1 think you are right on that I want to
thank Lt, Codd, Col. Blake, Crmdrs. De War and Smlth f'or ap-
pearing here today and making our program rnore interesting,

PRES. HYATT: Mr. Kitchen has an announcement to make.

MR. KARL KITCHEN (Capitol Securities Bldg., Boise}: I will
be glad to send to lawyers in the armed services advance sheets
of the Idaho Supreme Court opinions as they are handed tjown. I
have many ch my list but there are many I do not have.” If you
will furnish me with the names and military addresses of bo;_rs.
who would be interested in receiving the advance sheets.l will
send them to them. That goes for law‘students in the service too.

PRES. HYATT: We will have the report of the Canvassing
Committee for the Northern Divigion.

CHAIRMAN: Our report shows twenty-seven votes cast in
the Northern Division of which Emery T. Knudson of Coeur d’Alene
received twenty-two and five were scattered, We declare the
election of Emery T. Knudson as Commissioner from the Northern
Division.

PRES. HYATT: Mr. Knudson is declared elected.

MORNING SESSION
Friday, July 7, 1944

VICE PRES. E. B. SMITH: The Committee on Aeronautics
Law has a report to make ihrough Mr. A. L. Merrill of Pocatello.

MR. A. L. MERRILL: Your Committee on Aeronautics and
Law ‘begs leave to make the following brief report:

Your Commitiee has been studying this subject with con-

siderable care., At the present time nearty al} air ac?ivities ?re
devoted to the war effort, and there is littie, if anything, which

gives need to any particular present action. However, it is well

to watch current trends and to avoid, if possible, any unfortunate
legislation which sometimes occur in the rapid developm-ent of a
new industry. Aeronautics cannot be restricted w1th1_.n state
boundaries, It is an industry which will cover the nr_;ttmn as a
whole and cannot be confined {o particular states. It seems,
therefore, very desirable that such laws as may be enacted by th'e
State Legislature be uniform with those of other states. This
has been the policy of the past. We, therefore, refer to Chap:‘.er
100 of the 1931 Session Laws, Chapter 203 of the 1933 Session
Laws, by which enactments the Idaho Legislature has endeavored
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to keep in harrnony with other states. We further invite atten-
tion to H. R. 3420 pending in the Congress of the United States,
which is a Bill to amend the Civil Aeronautics Act of 1938 by
which a rather comprehensive plan wiil be enacted for the more
efficient development and control of air navigation. It is most
respectfully suggested that members of the Bar watch the develop-
ment of legislation, both state and national, upon this point and
advise your Committee, )

Atlention is further called to the fact that there is in process
of organization in the State of Idaho an association to be known
as Idaho Aviation Association, which has for its purpose the en-
couragement of the development of aeronautics, Members of your
Committee are also members of this Association, and an effort will

be made to work harmoniously with those actively interested in
this project.

We recommend that the Committee be permited to continue
its studies and to take such future action as the Bar Association
might determine.

Respectfully submitted,
HARRY BENOIT
PAUL HYATT
A. L. MERRILL

VICE PRES. SMITH: We have a report of the Committee
on Renl Estate Titles.

Gentlemen: During the past several years a vast amount of
meticulous and tedious labor has been performed by members of
the Idaho State Bar with. the ultimate purpose of bringing about
state wide uniformity .in the preparation of abstracts and also
uniform standards for their examination in respect of ‘identical
problems which arise¢ in nearly every title examination.

These labors were first crystalized and put in the form of
definite recornmendations at the 1942 Annual Meeting of the Idaho
Btate Bar, At that meeting a distinguished group of title exam-
iners submitted for examination of the Idaho State Bar thirteen
“General Sfandards of Title Examination” (see pages 152-161,
Proceedings, 1942), for guidance in making title examinations of
real property situated in the State of Ydaho.

Recognizing the importance and need of continuing the work
so well begun, this committee was appointed, However, the war
has ‘brought about a curtailment of state and district Bar activities,
with the result that it has been difficult to reach an agreement

on the Standards of Title Examination submitted at the 1942
meeting.
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It is axiomatic that the adoption of such standards should he
had only after careful consideration and recommendation by the
members of the Idaho State Bar through their local Bar Associa-
tions. A bhetter set of Standards for Title Examination will result
from the éubmis.sion, consideration and recommendation of those

. standards heretofore submitted at the 1942 meeting, and in the
consideration of these standards new ones will no doubt be sug-
gested which can then be submitted to the Idaho State Bar for
adoption, or hy such method of adoption as the Idahp_ State Bar
may approve.

With these matfers in mind, your comm1ttee submits the fol-
lowing recommendations:

1. The adoption of additional Standards of 'I‘1t1e Exam-
ination as follows:

Standard No. 14—Atiorney’s Affilude in Regard _1::

Title Examination

An attorney meaking an examination of title should raise
objections only to such matters as are substantial, material de-
fects in the abstract of title, and should be prepared to show
by legal authority that the matter complained of is a valid
objection and of such character as would substantially and
materially affect the merchantability of the title and -would
interfere with the ability of the owner to readily dispose of
‘the same.

Standard No, 15—Affidavits—General Requiremenis

Affidavits shall show the affiani's means of knowledge,
and the -affidavit of an interested party may be accepted as
curative evidence when the credibility and knowledge of the
facts involved seem evident.

Standard No, I6—Decrees and Judg,‘:_nanis——Thirty

Years Old—Presumptions

Where a decree or Judgment affectmg the title to premlses
has been entered over thirty years, the proceedings shall be
presumed to be valid and binding, and it shall be presumed
that all parties concerned had due notice although the rec:'ord
does not affirmatively show that fact, and such proceedings
shall be accepted as sufficient uniess something affirmatively
appears therein showing lack of jurisdiction by the court of
the parties or subject matter. .
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2. That the Standards of Title Examination as submitted
to the Idaho State Bar and reported at pages 152-161, incl,,
Proceedings of 1942, together with those Standards herein or
at the 1944 Annual Meeting recommended, be mimeographed
in suifable form and submitted to the local Bar Associations
with the definite suggestion that the same be submitted, con-
sidered and acted upon at a stated meeting and the results
thereof be reported to the Secretary of the Idaho State Rar
before April 30, 1944.

3. That a resolution bhe submitted at the Idaho State
Bar n_1eeting for 1944 in substance and effect that whenever
three-fourths of the local Bar Asscciations have agreed on
any Standard or Standards of Title Examination and notice
of such adoption shall have been given by the Secretary of the
Idaho State Bar to the local Bar Associations and the members

" - thereof, such Standard or Standards shall be deemed adopted

by the Idaho State Bar and thereafter examiners of title shall
be bound by such Standard or Standards in the examination
of abstracts of title covering real property in the State of Idaho.

4. Standards for Preparation of Abstracts.

(1) All abstracts should be prepared on good, strong
paper, not too heavy, which is either 8% x 13 inches or
B% x 11 inches in size, with not exceeding two entries
1o each page.

(2) Al entries should be numbered.

€3) Printed or skeleton forms of abstracts requiring
only the filling in of pertinent information by the ab-
stractor should not be used, but each entire ently should
be the original work of the abstractor.

(4) Entries of wriften instruments being abstracted,
as distinguished from court or other proceedings, should
show the following: Nature of the instrument, date of the in-
strument, date and time of filing, place of recording,
names of grantors, names of grantees, consideration, de-
scription, signatures of grantors, date of acknowledgment,
and official before whom acknowledgment made. The en-
try should also show the presence of revénue stamps, where
there are such. If the instrument contains any unusual
provisions or any restrictive covenants they should be set
out verbatim.

(3) The abstract should show all grants, conveyances,
or dedicatlons of reads, highways and railroad rights-of-
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way involving the subject of the abstract.

(6) Where the abstract includes a dedication of a

town or city or additions thereto, the plat.of such city or
addition, or at least the portion thereof involved in the
abstract, together with the location of the quarter corners,
should be shown. The abstract should also contain a photo-
stat plat or copied drawing of the property involved, and
particularly where the deseriptions . are by metes and
bounds, and/or a certificate by the abstractor that the
premises involved are within the boundary lines of the
plat referred to. All railrpads, highways, streets, ease-

- ments and set-back lines should be shown .on such plat

or drawing,

() Descriptions should not be shown at an entry by
merely stating that it is the same as the description at
some prior entry. All descriptions should be set out in
full in each entry.

(8) Releases of mortgages should not be shown by
the abstracter by merely stating that the mortgage is
released or that it is released by a named person or cor-
poration, or in any other such manner. The entry should
give sufficient information so that the examiner may tell
that it is a valid release,

(9 Releases and assipnments of mortgages or other
instruments should be abstracted immediately following
the instrurent which is released or assigned where it is
possible to do so. This can be done where a new abstiract
is being prepared. Where it is not possible to do so, then
the entry showing the mortgage or other instrument
which is assigned or released should state at what entry
the mortgage or other instrument is assigned or released.

(10) Where the abstract includes court proceedings
less than thirty. years.old only part of the pleadings and
other papers need be set out verbatim in the ahstract, All
other papers necessary to be included should either merely
be noted as having been filed or should be abstracted only.

Distriet Court Prac'eedings‘

The following instruments should be shown verbatim:
complaint, any cross-complaint, counterclaim or interven-
tion, summons and proof of service thereof, affidavit to
obtain service by publication, order for publication, publi-
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cation of notice of summons and proof thereof, all notices
of sales and proof thereof, orders, judgments and decrees.
Subsequent pleadings need only be noted as filed.

Probate Court Proceedings

The following instruments should be shown verbatim:
petition for letters, order setting date for hearing, notice of
hearing, proof of mailing and publication ar posting, last
will and codicils, letters testamentary or of administration,
final account, report and petition for distribution, order
fixing hearing, notice of hearing and proof of posting, The
following instrurnents and papers should be abstracted in
sufficient detail so that the examiner may determine the
jurisdiction of the court: testimony of petitioner and sub-
scribing witnesses, order admitting will to probate, cer-
tificate of proof of will and facts found, order appointing
executor or administrator, order for publication of notice
to creditors, notice to creditors with proof of publication
thereof and decree showing due notice to creditors, order
appeinting appraisers and inventory and appraisement of
property involved, order fixing gross market value of
estate, order fixing value of inheritances and iax thereon,
inheritance tax receipts, order settling final account and
decree of distribution, deecree of final discharge.

Where the title to the property devolves through a
probate sale or setting apart of a probate homestead, then
the examiner of the title should specify the papers and
instruments which are to be abstracted verbatim or ab-
stracted, and the extent thereof,

Bankruptey Proceedings

The following instruments should be shown wverbatim:
part of petition- together with property involved, adjudi-
cation, trustee’s appointment and acceptance, notice of first
meeting of creditors and proof thereof, notice of hearing
of petition to sell property and proof ‘thereof, order of
sale, noticé of time and . place of sale and proof thereof,
drder of confirmation, trustee’s discharge of bankrupt,
discharge of trustee. The remainder of the proceedings,

including trustee’s deed, may be abstracted,

. (11) Court proceedings should be inchided as an
entry of the abstract in the same chronological order as
the other instruections are included in the abstraet,

(12) Where the abstract shows a cour! proceeding
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‘in which there has been a judgment rendered the abstract

should show whether or not an execution has ever been
issued thereon. :

(13) All abstracts should be certified upon a uniform
certificate, preferably adopted by legislative action or by
agreement between the Idaho State Bar and the Idaho
State Absiractors’ Association.

{14) The certificate should show the payment of taxes

by stating that “taxes for............ (year) and all prior
vears paid in full,” or some similar language, instead of
showing only the status of the taxes affected by the ab-
stract involved. )

{15) When an abstract is brought up to date the ab-
stracter may either certify to the portion prepared by
him on a new certificate or may use an extension certifi-
cate. Whether the abstracter should be required to furnish
a complete new certificate to cover the entire abstract as
distinguished from the portion prepared by him should
be pgoverned considerably by the reputation and ability
of the absiracters who prepared the earlier- entries therein.

(16) Obvious defects in instruments should be under-
lined by the abstracter to call the attention of the ex-
aminer to the fact that the error is in the instrument and
not on the part of the ahstracter.

(17) Original affidavits, former opinions of attorneys,
old tax receipts, mortgages and other papers should not
be clipped, stapled or otherwise affixed to abstracts. If
they are proper instruments to be included in the abstraci
and are not already shown therein they should be recorded
and either the original instrument inserted in the abstract
as an entry or an entry should be made of the recorded
instrument. Papers which are not properly part of the
abstract should be detached from the abstract—with the
permission of the owner of the abstract, of course,—and
not considered -by the examiner in his title examination.

(18) 'The use of worn out, faded and obliferated ab-
stracts should be discouraged. Where the abstract is in
such shape that part of the information shown thereon is
either obliterated or torn off, a new abstract, or at least
a portion thereof, should be required.

(19) The abstracters should proofread sbstracts for
errors before delivering them to thelr client.
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(20) After an abstract has been examined and re-
turned to the purchaser or owner with the examiner’s re-
quirements attached thereto, the requirements should be
complied with as nearly as possible and the abstract then
returned - to the examiner for a final opinion.

- (21) Abstracters should not attempt to give opinions

upon the, title of the property covered by the abhstracts
which they prepare.

5. The matter of insured titles has been discussed, but
for the present it would seem to your committee that this is

- a matter primarily for the consideration of the abstracter and
not for this committee.

Respectfully submitted,
GECRGE H. VAN DE STEEG
R. P. PARRY

R. D. MERRILL

LAWRENCE HUFF

CAREY H, NIXON

Committee on Titles

VICE PRES. SMITH: I might state that the first thirteen
standards were, submitted to the 1942 meeting and adopted tenta-
tively, submitied to the local Associations for objection if any,
and no objections having been made, automatically adopted after
a period of six months, so we have reached agreement on those
standards, Now we are starting with Standard No., 14.

CARL A. BURKE: Does the Ifirst paragraph of Standard 16
mean- that you are getting around putting the proceedings in the
Abstract if the judgment is over thirty years old?

MRE. WARE: I suppose it's based on the Ancient Documents
Rule providing that even an Administrator’s deed over thirty
years of age is presumed to have been executed under proper auth-
ority. But we also have a statute in this state that provides that

three years after a Probate Court confirmation order the proceedings
are conclusive, in any event.

MR. SMITH: My question is; Why thirty years?

MR. GRIFFIN: The standard indicates you are going to ex-

amine the original files. It says unless the proceedings show
something to the contrary.

HOWARD DAVISON: I don't see any sense of thirty years.
That’s too long. . . .




70 IDAHO STATE BAR PROCEEDINGS

MR, SMITH: Why couldn’t it be five years instead of thirty?

MR. DAVISON: Twenty-six years is a statute of limitations.
In Boise we have had lawyers insist on probate proceedings fifty
or sixty years old, and there is no sense in it. Where there is no

will and it goes to the survivor 1 think five years is ample. We can
always borrow the records and look them up. The trouble with
most of us is we are too lazy to go to the court house anq look them
up. All these things mean extra expense to _people. I thfnk twenty-
six years is ample time to gquestion any title. ] The middle states
are doing that and they are getting away with it.

MR. TOM MARTIN: Examinations can be so technical that
the atiorneys can practically stop the transfer of property a.nd we
should give very careful congideration before we meEke ob]echor}s.
We have tried to remedy that in Ada County by having a ::omm1t-
tee examine the base titles to a lot of additions. An examiner can
find page after page of objections if he_ wa::xts to, between the
time the property was patented and the time it was platted. ‘Our
committee passed out the work among the attorneys and either
approved or rejected the validity of titles dc‘)wn {to the plat. That
is a step in the right direction. The question is whether or not
objections affect the wvalidity of the title_. Every attorney knows
an affidavit neither aids nor hinders the title, At the very bE‘:st an
affidavit is only evidence that you can get SOII'I‘Ede‘}T to test?.fy to
a certain fact to prove it unless he changes his mind or dies or
moves away. There are other means.

Let me give you an actual illustration. A woman :acqunredha
piece of property and her marital status was .not given. She
deeded the property as a widow and the marital status of the
grantee was not given. Later the grantept in the. second .deed con-
veyed as grantor—she had heen re-married, and .thEI.l fn::ally shg
acquired the title back, An examiner made an objection in r_egar_t
to the marital status of these women and re-quested an affidavi
showing what these facts were. I said: “I believe therg is a bette;
way than your suggested affidavits; suppose. we “put in the dee
from the grantor, now a widow, this statement “that the grantor
herein represents and warrants that her grarlztor who _granted as
a widow was a widow at the time she acquired the tlt}‘e fo 1L:chhli
property,” giving the date and book and page of record, “and tha
she remained a widow to and including the date she conveyed tg
the present owners; and likewise the granifor hgre represents an"
warrants that she was a widow at the date it was conv?yed to her
giving the book and page of that record. 'Now we have incorporated
in that deed a clearing up of the object_:ons hy a war_rsfnty of the
grantor, which has a binding effect and is of some validity, I sug-
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gest that where facts are known by the grantor those kind of ob-

jections be taken care of by representations and warranties in
the deed.

Objections will be made, to a transaction that happened per-
haps thirty-five years ago. John Smith, as grantee, received title.
Thereafter John Smith deeds it as a widower. Now we will be
asked to make a showing as to the marital status of John Smith
at' the time he received that property thirty-five years ago. I
suggest that before that kind of objection is made, it would be a
good idea to read Coe vs. Bennett in 11 Idaho, at page 39. Coe
died leaving a widow and two sons. Under the statutes at that
time the widow owned one-third and the two sons absolutely by
statute owned - twao-thirds of it, one-third each. But a year or so :
after Coe died the widow gave a warranty deed fo the property
without any probate or anything else, and successive grantees re- -
mained in possession, paid the taxes and about 1907 the two sons
siled for their interest in that property. The Statute of Limi-
tations had run and our Supreme Court held that certainly she had
no right to deed if but she did do it and ‘her grantees and their
suceessors had had possession of the property, and the people who
bought entered into possession under colour and claim of title
and the property was theirs notwithstanding the fact that that
widow had no right to deed it. 8o before we go back into ancient
history and make objections it might be a good idea to read that
case and others from our own Supreme Court,

VICE PRES, SMITH: This morning we have a2 most important
subject having to do with labor relations. So we will leave the
real estate committee report for the time being and come back:
to it later. Our next paper will be “Fundamentals in the Under-
standing of Labor Relations.” Dr. Fay Walter Clower, Department
of Economics, Washington State College. Dr. Fay Clower.

DR. FAY W. CLOWER: The problems of labor relations are

' problems which are always in the process of being solved. New

problems constantly appear, new ones reappear, and so labor prob-
lerns are never really finished, Under Capitalism, or Socialism, or
Cooperationism, or any other economic or soeial system, there
will always be, for instance, problems involving the managers
and the managed. There will also be gquestions centering around -
the distribution of the product.

Men’s ideas of what constitutes a labor problem change. In
the first third of the ninteenth century 12 te 15 hours usually con-
stituted a day’s labor. When the ship carpenters in Boston struck
for a ten hour day in 1832 they were defeated and seriously
eriticized for striking for such a purpose. When the young women
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of the New England textile mills were working from 13 to 15 hours
a day they were told that a demand for a ten hour day was un-
reasonable since their fathers on the farm thought nothing of
working for 15 to 16 hours a day. They were also told that it
was an un-lady like thing for them to strike for a reduction of
hours. Today a ten hour day would be considered a problem,
and the desire for a six or seven hour day was often realized
before the war.

When most Americans lived on farms and had big families the
0ld age guestion was one which caused little worry for the com-
munity, The old grandfathers and grandmothers, the great grand-
fathers and great grandmothers were generally appreciated and
cherished by all their offspring. But today families are small, the
majority of them live in cities, and the children are more com-
monly scattered throughout the country. Under such circumstances
it is more difficult for old people to be cared for by their children.
‘As a conseguence we have the old age pension problem, and the
burden of the aged is increasingly assumed by the state. The pro-
vigion of equal and adequate care for the sick is something which
is now-in the process of being worked out. Probably the family,
the local community, the doctors, the states and the national
government will all have a hand in it. Incidentally such prob-
lems as sickness, old age poverty, unemployment and many others
are social problems quite as much as they are labor problems.

To some extent a jabor problem or a labor grievance depends
on circumstances and on our attitudes. Hunger and hardship were
accepted by the pioneers as the inescapable lot of everyone under
the circumstances and there was little bitterness because of it.
The hunger and hardships suffered by the unemployed in the
1930’s were commonly not accepted as either imevitable or neces-
sary. Consequently their attifudes, as much as their actual condi-
tions, constituted a problem.

All of us have observed that labor unrest is not entirely due
to the actual conditions faced but to attitudes toward those condi-
tions. In the file hewers lament of the early days oi the Indus-
trial Revolution the old file hewer says “Our masters make us
work hard for six pence a day, though a shilling we should have
if we got our just pay.” He was unhappy working for a half shilling
but he thought if he got a shilling or about two bits he would be
content. In the modern world twenty-five cents a day would
hardly satisfy the poorest Chinaman. It is the gap between what
we have and what we think we deserve or ought to have which
‘makes us unhappy. Psychological poverty is more prevalent
among us than physiological poverty, - A difference of four cents
an hour may start a nation wide :strike not so much because- it
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entails physicel hardship, if decided one way or the other, but
because it arouses the anger or resentment of union leaders and
their followers, It affects their pride and their prestige if they
have perhaps backed down from a kind of ultimatum. Defeat un-
der such circumstances may be more satisfying than what is
regarded as a cowardly acceptance of -humiliating terms. Good
labor negotiaters on both sides always try to avoid the anger or
t_he situations which provoke one side or the other to take posi-
tions on an issue from which they cannot “honcrably” recede.

In the course of the history of our society there has been,
de_spite setbacks, an improvement in the status and condition of
the working masses of the people. After thousands of years of
slavery, for the majority of men, the more individualistic workers
died out, those that remained developed patience and habits of
steady work. With the decline of the Roman Empire Western

Europe lapsed into a state of feudalism, and serfdom tended to
take the place of slavery.

Serfdom has certain advantages over slavery. A serf might
be sold to another lord but he could not be sold away from his
family or away from the land or the manor where he had heen
reared. He still had little legal protection against his lord except
the customs of the manors. ’

With the decline of feudalism the workers were gradually
freed from the land and lived according to a status known as the
status of master and servani. Just as there have been remnants
of. slavery and serfdom until guite recent times, so there are rem-
nants of this relationship of master ‘and servant. In some of our
law books to this day the question of labor relations is discussed
under the heading of master and servant relationships. The
liberal economist, Adam Smith, author of “The Wealth of Nations"
often refers to the employers as the masters and the workmen as
servants. As you gentlemen know, in the old days under our com-
mon law, damages against employers were sometimes avoided
if it could be shown that a fellow servant rather than the master
was responsible for an injury. ’

Sometimes today we speak of the servant problem  in con-
nection with employment around the household. The essence of the
servant problem is o get people reared in a .democratic society to
accept the social status which goes with being a servant..- As was
pointed out by Thorstein Veblen a good servant should keep his
place in a conspicuous manner. But Americans feel much like
the Irishman who declared that in America “One man’s as good
as another and some of them a darned sight better.”
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Some of you may recall Kenneth McClaskey who was until

recently a member. of the staff of the National Labor Relations
Board in this region. While a Rhodes scholar at Oxford he was
assigned a valet, as was the custom at Oxford. Having been active
in establishing student government at the Pullman High School
and being by temperament a very democratic young man he
‘lectured his valet on the undemocratic custom of providing serv-
ants for Oxford students. Said Kenneth, “When we are by our-
selves and out of hearing of the dons don’t bow and scrape and
say “sir”, just call me Ken.” The poor fellow locked mis_erable
and bowing respectfully replied, “Very well Sir, very well sir”.

Related to this master and servant period in labor history is
the feeling that still prevails to some extent that working with
one's hands is not quite as honorable as non-manual labor, It is
also felt that there should be a rather definite limit on wages.
Workers should have enough to keep them in modest comfort but
they should mot wear silk shirts, drive a better car than the boss
or permit their wives and daughters tc dress up in fur coats. On
the other hand it is expected that a business man should roll up as
high a dollar score as he can. If he can make a million dollars
a year so much the better. Recently there has been a tendency
to put limits on the higher incomes by taxation. This appears to
be a democratic equalitarian trend and may be more than just
a war measure.

The next stage in labor history is the stage of.individual bar-
gaining, In this period employers and workers bargained as equal
individuals even though in some cases the employer may have
‘been a corporation. In general the bargaining was between flesh
and blood individuals for there were few corporations. .

Under the common law of England it was unlawful for workers
to organize for the purpose of raising wages, shortening hours, or
changing the working conditions. To combine for such purposes
might lead to conviection for civil or criminal conspiracy or 'bot.h.
In 179% the English common law on this point was embodied in
the famous Combination Acts under which many workmen v.vere
found guilty, fined and imprisoned. The statutes also provided
for a small fine of 20 pounds for employers who conspired to re-
duce wages or lengthen hours. Since the workers had no voice
in the government of England at this time the part of the %aw
applying to employers was never enforced. In the course of time
the Combination Acts were repealed.

The common law of England with some modifications became
the common law of the United States. After labor unions were
organized, beginning in the 1790's, the unions soon found them-

IDAHO STATE BAR PROCEEDINGS 75

selves prosecuted as civil and eriminal conspiracies. Until about

1820 the juries in America generally found the workers guilty in
these conspiracy cases. After about 1830 the juries almost mvari-

. ably refused to convict. In 1842 in a famous Massachusetts case

(Commonwealth vs. Hunt) Chief Justice Shaw declared that unions
organized for the common benefit of the members’ were not un-
lawful and that even strikes for the closed shop were legal if con-
ducted in 'a peaceful manner.

This brings us to the begdinning of the most recent stage in
labor relations—the stage of collective bargaining, Under collect-
ive bargaining organizations of workers bargain with individual-
employers or corporations or with employers associations. Collect-
ive bargaining is increasingly suggested by public bodies as a means
of reducing strikes and industrial unrest. In the TUnited States
Report on Industrial Relations in 1902, the members of the Com-
mission stated “There is a genéral consensus of opinion that sys-
tems of collective bargaining within the various trades themselves
would prove highly advantageous, both te employers and working
men, and to the general public.”

In 1017 President Wilson’s Mediation Commission stated ©It
is no longer possible to conduct industry by dealing with employees
as individuals. Some form of collective relationship between
managemen! and men is indispensable, The recognition of this
principle by the Government should form an accepted part of the
labor policy of the nation.”

During World War I the War Laber Board of that time jssued
a statement of principles which is historically significant. Among
them we find the following: “The right of workers to organize
in trade unions and to bargain collectively, through chosen repre-
sentatives, is recognized and affirmed, This right shall not be
denied, abridged, or interfered with by the employers in any man-
ner whatever, Employers should not discharge men for member-
ship in trade unions, nor for legitimate trade union activities,”

In the Railway Labor Act of 1926 we first see Federal legis-
lation definitely prescribed to promote collective bargaining in the
railway industry, Again in the Norris-LaGuardia Act signed by
Mr. Hoover in 1932 labor organization and collective bargaining
are encouraged and proteeted. “The worker,” it is stated, “shall be
free from the interference, restraint, or coercion of employers’
of labor, or their agenis, in the designation of such representatives
or in self-organization or in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection.”
This law also discouraged the use of the individual or so-called yel-
low dog contract. Much the same policy was expressed in 1833
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in 7A of the National Industrial Recovery Act as in the Norris-
LaGuardia Act, but TA goes somewhat farther. The second labor
condition in 7A declared “that no employee and no one seeking
employment shall be required as a condition of employment to
join any company union or to refrain from jeining, organizing, or
assisting a labor organization of his own choosing” When the N.
I. R. A. was declared unconstitutional the National Labor Relations
Act, with some additions, was substituted for 7A and passed in
July 1935, We are now in 1844 well launched in a period of col-
lective bargaining. There will be a good deal of backsliding but
the trend is unmistakable, '

The struggle for a good many years in the future will center
about such issues as the closed shop vs. the open shop, union se-
curity, rights of the non-union men, and similar guestions. The
real issue however in all of these cases is whether there shall be
collective bargaining or individual bargaining. The closed shop
is generally demanded where collective bargaining is threatened.
The Railroad Brotherhoods and other unions whose position is se-
cure do not demand a closed shop. The union security clause is
in part a face saving arrangement for employers and in part a
temporary legal protection for the unions against an open shop drive.

Arguments in behalf of the non-union man and arguments

against the check-off of dues are also inspired sometimes by those

~ who fear collective bargaining or who would prefer individual
bargaining. To repeat, the real issue in these and in many other
instances is union shop vs. non-union shop--collective bargaining
vs. individual bargaining.

With the development of modern capitalism especially since
1850, we have seen a steady increase in the concentration of owner-
ship and control of the means of production. Fewer and fewer
people own the property directly with which they make their Liv-
ings. In the days of Andrew Jackson, aside from the negroes, it
is estimated that about 80 per cent of the gainfully employed
owned the property, mostly land, with which they -mixed their
labor. Today about 85 per cent of us work for the boss. As the
workers lost the ownership and control of the means of product-
ion they came to claim a vested interest in their jobs. This is
one of the most difficult things for persons ouiside of the "labor
group to understand. It is also a view which many outsiders
strongly disapprove. But regardless of the ethies of the claim
the fact of it is one of the realities one must recognize in dealing
with Iabor. The courts in this matter have usually been ‘ahead
of general public opmion. The courts recognized the claim of the
workers to a vested interest in their jobs by permitting peaceful
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- picketing. Workers on strike might walk up and down in the vici-

nity of the struck jobs to tell anyone trying to take those jobs that
they belong to the strikers. Anyone who tried to muscle in would
be ‘looked upon by the strikers as thieves trying to steal something
which really lpelonged {o somebody else. The strike-breaker, es-
pecially if he were a professional, would be considered somet’hing

. of a traitor to workers in general. The strikers think of them-

selves as trying to improve wages and working conditions for
all. - The worker on a struck job has not quit according to his idea.

The job is still his and he simply means to try to make it a better
one, :

I NO\.V when men regard other men as thieves or traitors there
is not'hlng which they will not do to them if they can. Around
t!le picket- line fierce hatreds develop and equally fierce loyal-
ties. Families, churches, and neighbors are divided. The women
and the children sometimes become more bitter partisans than
the'men, and under the stress of their emotions do things which
ordinarily they would never think of deoing. There are communities

in every section of the nation where these strike feuds have lasted
for years.

As an example of how one group of citizens sometimes fails
_tt? understand another group let us briefly examine the so-called
sit-down-strike, 'To middle class Americans the sit-down-strike was
a revolutionary taking of other mens’ property. It was soon de-
clared unlawful. The automobile workers, however, couldn't un-
de::sfand why so many people were alarmed about their sit-down
strike. To them it was just another form of picketing. Instead
of pic_keting outside in the cold it was more comfortable and more
effective. fo picket inside where they could better guard against
possible strike-breakers and against the temptation of employers
to take up the machines and.transfer them to some other place.
The automobile workers did not intend to take the factories or
the machines for their own use, That anyone could have serious-

 ly entertained such an idea struck them as absurd, What' they

were J'.ntqre_s,ted in was the job. Their job property was being
threatened. Consequently they kept an eye on “their Jjobs,” hoping
not only to keep themn for themselves but to make better jobs of
them as a result of the strike.

) Some of the shrewder labor leaders knew this kind of picket-
ing would be misunderstood and opposed it. Among those 'who
thought that it might prove a boomerang was John Lewis of the
United Mine Workers,

Recently the law has gone much further in recognizing the

-workers' claim to a vested interest in his job than mergly to per-
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mit peaceful picketing. Under the Wagner Act and in a number
of the so-called Industrial Peace Acts passed by the states em-
ployees may be restored to their jobs and their lost pay l‘e‘_turned
if they are discharged for joiming a union, for union actwit.y,' or
for other reasons which might discourage collective bargaining.

And this brings us.to the central thing in trade unlonisr-n.
‘Unions are concerned with jobs rather than with reform 1_Jhil-
osophies. Union men are job conscious rather_ than class conscmlus.
They believe in collective bargaining as to wages, hours, wo_rl;mg
conditions and fair industrial rclationships. But they don't believe
in collectivism, or socialism or tofalitarianism. Generally they do
not favor miscellaneous reforms such as the single tax, the Tow-n-
send Plan, or Technocracy. In fact real trade uninnistls are suspie-
jous of utopian reforms and especially suspicious of reformlng
intellectuals.

Trade unions and employers Associations began with modern
capitalism and flourished with the growth of democratic govern-
ment and private enterprise. Contrary to general belief t1-'ade.umor.1-
jsm tends to make workers indifferent toward communism a.md_ in
the course of time even hostile toward it. There are two principal
reasons for this. In the process of collective bargaining worl?ers
become increasingly job conscious and then come to _apprec:ete
more completely the technical difficulties and risks associated thl’l
modern industry. They may think the managers and owners a‘ l‘nt
hard-boiled at times but they have more confidence in their ebxhty
to turn out goods than they have in the abilities of the kind of
men who possess political talents primarily, and wl}o“woulel prul?-
ably rule under socialism. Through collective bargaining w1t.h pri-
vate employers the workers feel they can stimulate men_agement
to more efficient production and through collective bargammg'th.ey
think the union members will be able to get their share of this in-
cl‘easing product or perhaps a little bit more. Urli(mists ‘therefore
believe in. private ownership and private enterprise becapse f‘:he:,r
think it is more productive, and in the second place t‘hey ‘behe_ve
.that under Socialism there would probably be.no collective ba?galll—
ing and possibly no political democracy.: Even -a.strike aga-lllst a
{own, as in the case of the Boston police strike, smacks of rex.rolu-
tion, A strike against the Federal government if it were sole or
major employer, would not be tolerated. One reason why free irade
unionists are so eager to win the war is that under Fascism, Nation-
al Soecialism or Clommunism, there are no free trade unions. Only
under a system of private enterprise and political democracy can
the trade unions survive., Over and over I have seen newly or-
ganized union members and union leaders desert a socialist or
syndicalist or communist philosophy for the philosophy of trade
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unionists. Many of the lumber workers in recent years have de-
serted the old Wobbly philcsophy  of syndicalism for -collective

bargaining, Many more workers are in the process of changing
from class conscmus commumsts to job conscmus trade unionists.

When the Soc1a115t Labor Party in England finally came into

. power in the 1820’s under Ramsay MeDonald, trade unionist mem-

bers - were so indifferent to socialism that they would not even
support the nationalization of the mines and railroads. This helped
to. cause a split in the Labor party and the Conservatives have
been in power in England ever since. The social democrats in
Germany after the war; for all their talk about socialism, were at
heart believers in private enterprise. They  went along with the
owners and managers of big business to acquiesce in Hitler's . fight
against Communism both' at-home and abroad.

In Hussm in 181% there were few capitalists and fewer trade
unionists. The workers driven under ground and denied collective
bargaining turned to revolutionary philosophies. This enabled
Lenin, Trotsky and Stalin to. put over a communist revolution.
They did this with the workers support and by allowmg the
peasants for a time to keep possession of the land,

In America under private ownership and equal suifrage I
expect the trade unions to contintie to grow in membership and
influence, as long as we can maintain relatively full production
and employment If we cannot provide full employment, col-
lective bargaining will tend to break down and we may experi-
ence a difficult period of social turmoil and economic re- adjust-
ment. - In this connection much depends upon our tax policy fol-
lowm.g the war and upon our attifude toward monopaly. Qur Fed-
eral taxes should be continued at the pfesent high rates for sev-
erzl years or until we have reduced the national debt to the point

where it does not seriously worry our citizens or threaten us
with  financial instability.

We should contmue our historic policy . of prosecuting anti-

,‘sroclal monopoly whether on the side of Capital or Labor or both.
Large corporafions should be Federally incorporated, proxy voting
‘abollshed and limited votmg for each stock owner be made the

rule .somewhat as in the case of the cooperat:ves The haldmg-
company quesuon and our patent policy also need re-examination.

- Probably we w111 need to continue a number of our price controls

for some. -years if we are to avoid speculatlon followed by deflation
and business depressmn

One of the most complicated labor situations in America in-
volves the relations between Labor and the Farmers, - More than
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three-fourths of our farmers do not employ an avF:rage of even
one worker throughout the year. The farmer, bclamg a warker
himself, has a certain sympathy teward those who toil. The ?armer
as a “small man” also tends to identify himself politically with the
laborer who is also a small or common man. Farmers and workers
have often joined together in their opposition to what they have
called at various times, “big business, Wall Street, or the mon-
opolists.”” We have had farmer labor coalitions :at times from
Jefferson to Roosevelt. The working combination is for labor to
support the farmers’ measures and for the fa‘armers.to 'support
measures favorable to labor., The social security legllslathn, i }_he
wages and hours law, and the laws relating to collec.tlve bargan'.p
ing have applied chiefly to urban employ_ers, especially the_blg
ones, and not to the farmers. Thus most workers have benefitted
by these laws and few farm operators have been bothered, Re-
cently it is true there has been a rift and the workers have op-
posed cerfain price raising measures that were_ fa_"or.efi by some
of the more powerful farm organizations. It is significant how-
ever that the Farmers Union, which includes more of the sma.ll
farmers in their membership, have stayed with the workers in
their efforts to keep down the cost of living. In. the 19151g f'un
most of the farmers feel they will benefit by economic stabilization.

Bui whatever friendship the farmer may feel for lab?r polit-
ically, he does not extend his friendship to labor _orgamzers on
the farms. In fact many of our farmers are so hostile toward the
idea of union labor on the farms that they are prepared 1o do
whatever is necessary to prevent it

Eventually, however, this attitude will c_hange. Agricultural
unions are accepted as a matter of course in Englanc%, Sweden,
Australia and in certain other countries. Usually orgamza'tmn be-
gins with the large operators suc¢h as ihe owners of the big s_heep
ranches in Australia. In our country farmers have ‘aclcepted col-
lective bargaining in certain cases where they pav’e acquired owner-
ship in creameries, ware-houses or other businesses Iocated in or
near a center of uUnion organization. A few large opera'tors—
sometimes corporate—have made agreemenis with workers in the
fields, and in near-by packing sheds. Nevertheless rural workers
are still relatively unorganized and I would expect it to be 'at _le'ast
a generation before much progress would be {nade in unionizing
them. In the mean time urban labor will continue to work polit-
ically with the farmers to support anti-monopol:.r measures, extt?n—
sions of social security, and other measures which are m-the in-
terests of both or which are not too much opposed to the interests
of one or the other,

Many of the war-time methods of_dea].ing with labor problf-'ms
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will be handled differently when the war is over, At present
we are operating under a system which might be called voluntary
compulsory arbitration. The no-sirike pledge means that, and
it has been kept remarkably well by most of the unions. Since
the war began the percentage of time lost by sirikes has averaged
less than a quarter of one percent of the total working time avail-

able, and our industrial output is more than double what it was
at the outbreak of the war.

The little steel formula has been the most objectionable fea-
ture of our labor program, Wages should have been hased on the
cost of living index of the Bureau of Labor Statistics and not on
the little steel formula which was rigid, not undexstood by the
public, and not accurately related to the increase in the cost of
living, Fortunately American workers showed a surprising amount
of patience with this unscientific directive of the President and
with the slow and sometimes bungling administration of thé order
by the War Labor Board. The directive was unilateral and was
therefore a violation of the original no-strike agreement which
called for the submission of all questions to arbitration,

When peace returns we shall probably return to conciliation,
mediation, voluntary arbitration, and a certain amount of compul-
sory investigation. More state laws may be passed’ requiring up
to 30 days notice before a strike can be called, although such pro-
visions. have not proven entirely successful and may be less frequent
in legislation from now on than before the war. There will un-
doubtedly be more public regulation of the financia! affairs of the
unions than in the past. Damages to employers may be collected
in the future from unions that lose elections and then persist in
striking or picketing in order to keep the rival union from oper-
ating the plant and representing the majority.

The more recent state indusirial relations laws are aimed at
making the unions subject to public, and to rank and file control.
Annual secret balloting for the election of union officers is re-
quired in Texas. Union fees are regulated in Texas and Colorado.
Texas prohjbits fees which will create a fund in excess of reason-
able requirements of the unions. Colorado requires dues and mem-
bership fees to be fixed by the by-laws and declares such fees and
dues shall at all times be reasonable and subject to the approval

- of the Industrial Commission. Several states now require annual

audits and sworn financial reports. In some states the reports
must be open to public inspection. Idaho, South Dakota and a
few other states endeavor to regulate especially the unicnization
of agricultural employees, and to prohibit the picketing and hoy-
cotting of agricultural production.* The legality of prohibiting
peaceful picketing will probably not stand in the courts and the
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legality of prohibiting boycotting in connection with union organ-
jzation is also subject to question.

We may eventually stress much more than now the idea that
there are three parties at interest in labor disputes. The interests
of the citizen and the consumer are no less important than-the in-
terests of Capital and Labor. When Labor and Captial get to-
gether alone the public and consumer inierests are very likely to
be neglected. I lock for the public to participate more and more
in the promotion of collective bargaining, in encouraging concilia-
tion, and voluntary arbitration and m the investigation. and pub-
lication of facts relative to labor conditions and legislation: Hard
and fast compulsory arbitration, however, has proved pretty. much
a failure if extended to all labor-employer issues.

_ *See Monthly Labor Review, May 1843, pp.. $42-944,

Compulsory arbitration really means the end of the right to
strike and this is so near the right to quit that Labor always in-
sists that it smacks of involuntary servitude. This is perhaps 1llog-
ical in view of the workers’ claim to a vested interest in his job
during a strike bui men are not always logical, Attempis to out-
law strikes and force compulsory arbitration in peace time would
lead to the most vociferous opposition and in all probability woul
finally lead to the repeal of such legislation. ’ .

After more than foriy years of experience with compulsory
arbitration in Australia and New Zealand these countries, until the
gutbreak of the war, had largely abandoned it for collective  bar-
gaining and the settlement of grievances without government  com-
pulsion. Compulsory arbitration was tried in Kansas after World
War I but even in the agricultural state of Kansas it was not sue-
cessful., Both Labor and Capital refused in important instances
to abide by the orders of the Court of Industrial Relations. Some
of the labor leaders defied the act and went to jail. Some employ-
ers carried their cases to the Supreme Court which held that the
Act could not apply to indusiries not affected with a public-mtérest.
C'oal mining and food processing, where most of the disputes had
arisen, were therefore ruled out, The law was later held to be
anm unreasonable inierference with freedom of’ contract with re-
spect to some of the conditions of employment 'affe_cti_n'g' -adults.
In summary the effect of the law seems 1o have been to promote
strikes, lock-outs, civil strife, and ultimately a' changé in the state
administration. In 1925 the Court was abelished but some of its
remaining duties were transferred to the Public Serviece Commis-
sion.+ : : s

+See Commons and Andrews, “Principles of Labor Legislation”

1936 Ed. pp. 437 to 447, Harper & Bros. Pubiishers.
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In 1943 a new generation of Kansans passed a Iabor relations
act which probably reflects the aititudes of Kansans toward war-
time strikes and the abuse of union power in war-time rather
than their attitudes in peace time. At any rate the Kansas law
is r'elatively severe. The law does not prohibit discrimination
aga?mst union- members or non-members in hiring or firing, A
s_tr:lke_ cannot be called or a closed shop established without auth-
orlzatx?n of_the majority of employees. Jurisdictional strikes syIm-
pathetic strikes and secondary boycotts are forbidden. Othe,r pro-

visions of thf: Act provide for state supervision of union finances
and for the licensing of business agents.

_ The part of the Kansas law permitting discrimination against
u'mon members in hiring and firing seems to conflict with the Na-
tional Labor Relations Act in instances involving interstate com-
merce. There will also probably be court appeals as to the applica-
tion of the section of the law outlawing  jurisdictional strikes
sympathetic strikes, and secondary, boycotts, Whatever the 'out:
come, Kansas' will probably weather the storm. From the days of
the anti-slavery struggle through Populism, state prohibition, and
cumpul.sory arbitration Kansas has been a siate given to e:;pen'—
mentation. In this labor relations act of 1943 I suspect that Kansas

has once more submitted herself as a legi i i :
spa 4 gislative guinea pi,
edification of her sister states. pig for the

) If colle_ctive bargaining <ontinues to grow in the next genera-
tion, A?merlcan employers will probably come to feel more like
those in Britain. They will not fight collective bargaining as
such but will save their energy and their ammunition to concen-
tralt? on what goes into the bargain. Because of their superior
ab1.!1ty and knowledge employers have a special responsibility for
seeing that government in industry is conducted in such a way
Fhat steady and efficient production is maintained and the best
interests of employers, workers, and the community are promoted.
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C. I. O. News, published by the C. 1. ©. Washington, D. C.

VICE PRES. SMITH: The paper which Dr. Clower just pre-
sented dealt with fundamentals; the so-called cause. We_have
hoped also 1o present the effect of the cause. by a pa}per' havm_g_ to
do with the lawyer and his problems in this rlnost intricate field. -
The next paper will be “The Lawyer inl the Field of.'Labor'Re_la-
tions” by Eii Weston, who has had considerable experience in the

procedural field. Eli Weston.
MR. WESTON: Mr. Chairman, members of the bar:

We are to assume that President Hyatt and tk?e comnznttee_m
charge- had a two-fold purpose in mind in suggesting a dlSC'LilSSlon
of the above subject; First, to present for your c_onslderatlor} a
brief resume of some of the modern social la‘ws, and regulations
as administered through boards, bureaus or' inspectors; Se(:t?nd,
to give you a few actual experiences in ’Ehe tield of labor rela {uns
showing the practice, if it may be so designated, before the various

boards and bureaus.

It will be impossible to traverse even casual?y the ﬁe}'d of
labor relations without drawing numerous c.onc_lumgns and inter-
jecting many controversial and debatable subjects without explana-

tion.

The present trend towards the expansion of bureau_cr:'mc .gov- -
ernment resulting in the vanishing of States.nghts so vitally af-
fects all in general and the lawyer in particular, that we fnust
consider its ramifications calinly and in an orderly rr_lanner, we
need to be definite and forthright in our presentation of the

situation as we see it

Before the danger can be arrested or corrected, the rank and
¥now and understand just what

file of .American people must under _
has been happening fo the legislative and judicial angles of the

jsosceles iriangle upon which our government is founded.

Today, in a very real sense, the American pecple are no longer
governed by law. They are governed by regulations, orders and
directives issued by one or the other of our multiple federal
bureaus. I am not now referring to war regulations and: the like,

but to conditions existing before the war, and which, unless the’

trend is checked, are likely to continue and te intensify after th
war is owver.
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. To gt a proper_ perspective we must go back to the period
just preceeding the war, 1930 to 1941, and include in our discus-

sion a reference to the laws passed and regulati
i ions pr
during that period, g promulgated

I refer to the National Industrial Recovery Act, Securities and
- Exchange Commission, Fair Labor Standards Act, the Walsh
. Healey “Act, the Davis Bacon Act, and the National Labor Relations
At:'t. In addifion to these, there are numerous other acts and regu-
latlops pertaining to wages in general. All of these laws place
varying amounts of judicial authority in the hands of either a
board, a bureau, or an administrator, giving in each case authority
to set_ up rules and regulations, employ inspectors and investigators
who in turn have authority to determine the guilt or innocence ot=
errllpl.oyers and to assess or recommend either ecivil liability or
criminal prosecution. '

National Indugtrial Recovery Act

) ‘We consider first the National Indusirial Recovery Act, some-
. times referred to as the NIRA, '

This act,. pa§sed in 1933, and based on the commerce clause
of the Const1tut1_on, was designed to hand over to the executive
department and its bureaus, the powers of government.

) The ac.tlwas pronounced uncenstitutional, in its main features
in two decisions of the Supreme Court (Panama Refining Compa.nz.:
v. Ryan, 203 U. S. 388, 79 L. ed. 446, decided January 8, 1035;
Schechter Poultry Corporation v, U. 8., 205 U. S. 495 TQ‘L. ed,
1570, decided May 27, 1935) upon two grounds: First., that there:
was'an unconstitutional delegation of legislative power to the
President, and Second, that there was an attempt to regulate, to
-Ian‘gnconstitutional degree, under color of authority of the c::m-
mercée clause, infrastaie commerce and the local and internal af-
fairs of the States.

) 3;"0;1 need not take my opinion as to the scope and t

pf_t:hf_: gc_t. Wh_at was said by the Supreme Coﬁrt in ﬂi‘f g:nrgzxs:
Refining Comp’any and the Schechter cases will bear me out.  In
the. Panama case; Section § (c) of the act was directly in-voIVed
which vested in the Prosident and his assignees vneontrolled dfls‘-'

}arét‘)bj&__ o {ggz‘{jafé’, indeed fo prohibiy the movement in commerce
N of e oleni, dnd the products tereof Viglatfon of any arder

b,;:me ffé;fden; or any one to whom he assigned his powers,
jshable by fine or imprisonment, or both.

& 21
ﬁﬁgsﬁﬁ’bﬁng‘t}fé grant of legislativée power to the President the
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i t
«Tf Par. 9 () were held valid, it would be idle to pretend tha

anything would be left of limitations 1:}pon the pov;e:t ::dth; (;09:;:
gress to delegate its lawmaking funection. .. .. 13 A o
forming its law-making function the Congress cm:. e ,Pres-
as to such subjects as it chooses, transf.er th.at func 1(111

ident or other officer or to an administrative body.

i . i 1d

The Supreme Court of that period, and I believe we ;1;;1;1 i

ember the dates, having declared the first attemtpt 1‘;ur:;cc:)o o

) :fon;al the proponents of the act, u.nc_iaunted, under cf)fogwemmem

a strc;ng executive department exercising .;;1)11 .po?v:rs et

d a submissiv y

h a federal bureaucracy an _ and

ﬁiz}tlghas been described in high places as a cooperative and symp

thetic court.

‘ ; iliar with

Concerning the submissive Congress, we are alltif:;ngr; i

what has transpired. ‘With reference to tthﬁ coopil;in > A

t to your X

i eme Court, 1 leave thx? -

%a?exfmstgierence to the glorification of the co;nm::c:hecltz’aaﬂs

;1 the Constitution, this clause was pressed into s;rw;al e e
(f)ur asserting the power to unlimited control and re

local and State affairs.

It can be safely stated that there is no longerhzngw;g:ingihltra-
between interstate and foreign commerce on one
state commerce on the other.

N T .al
It can be stated in the following language of modern judici
interstate commerce logic.

i art
Any disturbance, however slight or unlmport?t&e?ifcaatzl}; Igal_
the total structure of our intricate, complex an e e
o ; tem, may, by the centrifugal forces, be prope fe A
:nct‘.ahesgzipt;eral ’boundaries and the repercussions ol ce "
0 r
forces thus react upon all integrated parts,

i rhyme, but it aptly

i ound to you like a m-lr.sery - "

d T;}l;less rti.llniy eictent to which the decisions have obliterated any
T ¢ ; ‘
d?sstcinction between inter- and intrastate commerce

ding to this test the shepherd followin..g his ﬂt;cl; 1-;2
oot 1ngoise foothilis, the housewife gathering eggs 01; e
e et t:bl the farmer planting his family patch of pota oes
PreakfaSt k ef’ the moon, or milking his lone cow to serve e
;:mt:;; f:gle—c-’they may n’ot dream that_ t}?eythaere H::d‘;t?;a cfli)ocx; Al
i but within i
:E;;ezieOifm;!:)izi;tat;ls(t::unrﬁzﬁzﬁes of interstate commerce,
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Securities Exchange Commission

We pass the Securities and Exchange Commission, a board set
up with power and authorit

¥ to pry into the activities of all con-
cerns, selling or offering for sale, stock, bonds and securities, with
this rather significant remark recently made by one of the mem-

bers of the Commission; “We do make the lIaw. This order super-
sedes any laws opposed o it,”

Fair Labor Standards Act

We should not spend much time on the Fair Labor Standards
Act of 1938. This law was designed to guarantee a minimum wage
Plus overtime at time and a half after forty hours in any work
week, to all employees handling or preducing materials moving
in interstate commerce. This law was also intended to exempt
retail establishments, outside salesmen, agricultural labor, exec-
utives, professional and administrative employees, first processing
of farm products and the handling of certain farm products within
the “area of production.” : )

The Administrator of this act is given authority to make rules
and regulations for the enforcement of the act, to define certain
terms such as the “‘area of production,” etc. It is interesting to
note what the courts have stated with reference to the attempi
on the part of the administrator to go far beyond the authority
granted to him in his attempted definitions,

In the case of Caliup v. Terrell Cotto
20th, 1941, U. S. District Court,
definitions of “area of Production™:

n Company, decided May
the Court states; referring to

“That definition does not define “
the Congress had in mind, I think, 'if it is permissible to attempt
to fathom a Congressional mind, is that those far away from where
the farmer raised his cotton, might not be exempted. Clearly
they never intended any such authority to the Administrator as
this. So, this court merely ignores that definition by the Admin-
istrator as illegal, unconstitutional, capricious, and arbitrary, and

holds that this defendant- operated within the ‘area of Production,’
of the cotton, which it stored.”

area of production.” What

And again in the case of Fleming
U. 8. Circuit Court of Appeals, of t
25th, 1942, the Court stated;

' v. Farmers Peanut Company,
he Fifth Circuit, decided May

“The power ito define the area does not include the power to
limit the exemption by denying it operation when more than seven
or ten work together on one establishment. That part of the def-
inition is void; the other part may stand,” ‘

\
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After the decision in the Fleming case, the Administrator of
the Wage and Hour law issued an insiruction, which is in part as
follows:

“The Division will refrain for the present from making in-
spections which involve ‘area of production,’ in the States com-
prising the Fifth Circuit.”

In other words, the law of the land, as deterrnined by tt‘le
Administrator of the Fair Labor Standaids Act, was different in
the Fifth Circuit than it was in any other part of the United States,

Walsh Healey Act

Time does not permit us to discuss the lengthy provisions of
the Walsh Healey Act, a law ehacted at the request of the Depart-
ment of Labor to require ail businesses having contracts with the
government of $10,000 or over to, among things:

1. Adopt the prevailing wage scale for the area (set by the
Department of Labor).

2. Pay overtime for all hours worked over forty in any one
week, .

3, Pay overtime for all hours over eight worked in any one
day, and to comply with other regulations set up by the
Department of Labor.

The Walsh Healey Act, not as drastic as others, caused very
little hardship in the large industirial areas, areas having umion
contracts, and companies already operating under the Fai_r Labor
Standards Act. The law does however, cause considerable diffi-
culty to employers and businesses in the agricu}tural States, and
States such as Idaho, where most employers do not pay overtime
after eight hours, and some, rather than comply with the act, have
refused government contracts.

Davis Bacon Actt

This act relates to the rate of wages for laborers and mechanics
employed ‘on public buildings under contracts in excess of $2,000,
requires payment at least once a week of the rate determined by
the Secretary of Labor; requires posting of wage rates by the
contractor; and permits the government to withhold all payments
if the law is not strictly complied with.

The Davis Bacon Act is similar in a great many respects to
the Walsh Healey Act except that the amount in the Davis Bacon
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Act is $2,000, and in the Walsh Healey Act, it is $10,000, one re-
ferring o contracts with the government and the other to contracts
for the government.

National Labor Relations Act

The National Labor Relations Act has been described by organ-
ized labor &s labor’s Magna Carta. This description is not entirely
aceurate, however, as I think we are all agreed that the Meagna
Carta of the Thirteenth Century assured complete freedom to all
people, not just favored few.

‘The National Labor Relations Act, commonly referred to as
the Wagner Act, has in my opinion just two purposes: First, to
Eive to all employees the uninterferred with right to join a labor
organization of their own choosing. Seecond, to require the em-
ployer to bargain collectively with the organization selected by
a. majority of his employees.

I do not propose to discuss in this paper the events that led
up to, or made, the passage of the Wagner Act necessary. I be-
lieve all reasonable persons agree that there must have been a
need for the Aet and that the employers, through their own short-
sightediiess and exploitation of labor, made the passage of this, or
similar ]eglslatlon inévitable.

Assuming, therefore, that the law itself is sound and passed
for a laudable purpcse, some of you may wonder why the law
has come in for such violent and adverse criticism, and why during
thé eourse of its trial period hundreds of amendments have been
offered, and why it is at thé present time under fire through
House and ‘Senate investigating committees.

You might press the point further and ingquire as to why we
have the costly jurisdictiohal disputes, why we have more strikes
since the Wagnér Act than we had béfore the law was passed, and
Why this law, if drawh for a laudible purpose, could ereste so much
dissension, dissatisfaction, and divisieh within the ranks of Iabor,
both ofganized and unorganized.

The answer is clear if we examine the history of ali so-called
social Iegzslatmn dating back to the NIRA. ‘Once again a Board
composed of appointess designatéd by and from the membership of
organized labor was permitted to make its own rules and regula-
tions, sét forth its own interpretations, and become, through inves-
tigators and trial examiners, detectives, committing magistrates,
and Judges all in one.




90 IDAHO STATE BAR PROCEEDING__S

To illustrate: Practically all of the officials oi' tht:% Eiﬁiﬁi
Labor Relations Board with its total persopnel running in o
ands are -either former members of crganized labor, or appo
" and recommended by it.

Under this law an inveétigator from the Board _is sent mto(:hhie

community upon any written complaint by orgam;gdt.liaoi; A I?
ion), An Investigatio

be merely a letter from the Unlcn:: i ’ .
Ezge of all the angles of the complaint, mch:ldmg all p1-1;ratte;1 ci);
public features of the employer’s business relations, and s0 oio @
great detail. The investigator then makes.a recommendafuonth ir:
employer, and if not followed, a hearing is conducted with the
vestigator sitting as the hearing officer.

If the employer wishes to go fu.rt:her, the case is th‘en ;:;elz;ci_
o the Regional Board where the original rePort by l1;he mt\}rli ﬁgoard
has already been received and acted upon, inasmuch as ihe Boars
directed the hearing in the first place, and once again }
is predetermined against the employer.

The most common type of violation comes under Section B of
the National Labor Relations Act are as follows:

1. Any general program or policy by the empioyer.designed to
interfere with the Union’s organizational campaign.

2. Specific instances of interference, such as disc.harge' otih Umol}
emplc;yees, public statgments against the Union, talking to the em
ployees about the Union, andsoforth.

3 Interfefing with the Union by refusing fo recognizg it .as
the bargaining agent. . . .

4. Refusing to bargain with the U-nion after they have be_en
designated by the Board as the bargaining agent.

5. Refusing to sign a contract with the Union after same has
been agreed upon.

I has been quite frequently stated that an emplr_)yer ha:ni:
least two strikes against him beior'e he ever appears _mMa :r; e
before the Board. This statement is not exactly .t}:pe.ﬂ aji eper-
ience has shown that the employer has three strikes ag w_hy thi;
but to be fair we should examine some of the reasons
statement may be irue.

" Most employers resent being organized. Most 'empl_o:_rers t}?lllll-
do anything they can to prevent the Union from .orfar;;zmrgeas ogns
in I do not propose to ga into the :
employees, and once again _ 2 o s
i tipathy. Perhaps the emp
back of this resentment or an erha ]
i ation. Perhaps he fears
C reason for a feeling of fear of orgamz' E ‘
fl?:darrngant and brutal use of the economic sanction, but the fact
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rem.:alins th.at he has a fear.

If we consider this feeling on the part of the employer on the
one hand and examine the theory of the National Labor Relations
Act on the other hand, it becomes convinecingly clear that an em-
ployer ¢annot help but violate the Act, because anything or every-
thing that he does, retaining m his mind his adverse feeling to-

wards the Union or organized labor, will be construed by the, Board
as a violation of the Act. o '

.I believe one of the most glaring examples of this is the cage
.of Wambec Mills, Inc., a New Jersey lumber mill, a case where
the employer who was under an organizational campaign by 'the
Union refused to hire two employees when he learned that they
belonged to the Union. While it was not admitted by the employer

that that was the reason for refusing to hire the employees, the
Board found that it was. i . '

Eleven months after the acts referred to occurred, the Board
found the employer guilty of violating the Act, assessed him the
full amount of pay that could have been earned by the two em-
bloyees even though they had never worked for {he company one
minute, This case is, of course, extreme, but it illustrates the ex-
tent to which the decisions may go under this law.

If an employer is dissatisfied with the decision of a trial exam-
iner, the procedure requires him to appeal to the National Board
at Washington, and after the unfavorable decision is rendered in
Washington, there are two courses open to him,

If the employer refuses to obey the order issued by the Na-
tional Board, the Board may, on its own motion, petition the Cir-
cuit. Court of Appeals for a review and confirmation of its order,
or the employer may petition for a review asking for a dismissal
of the case, or whatever other relief he desires, giving the  Board,
of course, .the opportunity of having its order approved in the
event the employer does not prevail on his petition for review,

Immediately after the decision. by the National Board, the
employer will receive a- letter suggesting that if he does not in-

tend to obey the order, to notify the Board as to whether he intends
to petition for review.

We find here a rather unusual situation. If the employer
states thai he intends to petition for review, there seems to be no
time limit placed upon him as to when he ‘must file his petition,
at least I haven't been able to find any time limit, and I presume
he would have such time as it would take to exhaust the patience
of the Board, and if he took too much time, the Board .would un-
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doubtedly require compliance with the ordér, or they will peﬁtinn
on their own motion,

"Of course, if the order of thé Board is approved, the employer
is then under the jurisdiction of the court and subject to contempt
proceedings if he refuses to obey the order.

The decisions under the National Labor ‘Relatjons Ac't ‘have
gone the whole way in obliterating the lile of demarcation hetween
inter- and intrastate commmerce,

Any employer Who receives his goods from outside the state
is considered in interstaté commerce by these decisions.

Any business that “affécts” intersiate commerce, ‘even though
the business bé puiely local, is now considered in interstate com-
merce. A recent case illustrating the question of ‘affecting inter-
state commerce involves the sale of coal mined within the state,
gold within the state, but to a concern that operates interstate.
’f{his was considered interstate by the original seller. A second
iilustration; if a purely local concern is in competilion in a com-
munity with concerns that are engaged in interstate commerce,
the Board would consider the local firm in interstate commeree,
because his business affected and was inter-twined with those in
interstate commiercé,

We could spend considerable time on the National YLabor
Relations Act and its numerous ramifications, but 1 wigh to close
this subject with the statement that we are not to be critical of the
court decisions under this law. The fault lies in the provisions of
the law itself, The findings 'of fact of the trial ‘exarminer &% ap-
proved by thé National Labor Relations Board are flndl and a
mere scintilla of evidence, whether heéarsay, direct, ‘or circumstan-
tial, is sufficient to support any finding.

The record as made before the trial examiner, is, in ‘most in-
stances, examined by some young attorney with the Board, not
donnected with the case, and his recommendations are, as b rule,
- followed, and the Circuit Court of Appeals cannot under the aw
- go back of these findings no maitter how flimsy the proof.

There have been two United States Supremg Court cases re-
cently clarifying the émployer’s right to talk to ‘his éinployees.

Under these decisions and undeér the constitutional ‘privilege of
f5i% Speech, thé employer mey falk to his employees and ‘explain
his position in ‘gréat detdil, providing e says nothing of @ Widharag-
ihg naturé about the Uhion, :
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) Thg P_Ifi;vil_ege and license either permitted to or appropriated
Y orgamized labor under the National Labor Relations Act musﬁ-
T - i .

oomed organized labor from an organization representing five to

six’ per cent of the working men in 1934 to approximately 229, at

the. pr,esent ﬁme pa; I.I].g into the -
; = =] _ i 3 i
o ollars ¢ ‘ Y ' coffers of the Union 5€ e}ra:l mil

. }\Iaturally this-gives organized labor npot only enormous eco-
mic powers which they haven’t always used thh eithér dié—

cretion or finesse, but also controlli iti
e i , bu olling political power. An prgan-

. particularly where it has th ‘

BTy & - ¢ balance. of pow _
htu.:a'u.y is, of course, a much stronger force than an up' o
majority. norganized

We could spend several hours discussing the power and in-

fluence of organized labor and particularly the Teamsters Union

but I wish to refer to only one instance before we pass on to the

last, and perhaps most important subjeet of our discussion

I want to refer to a rece
o ) _ nt Teamsters unauthorized stri i
Boise, a StI"lke called in violation of the no-strike pledee sl
called in violation of the conditions of the e ir
tration, ‘

i e, a strike
viols ; 1ditio ontract requiring arbi-
Cotion a‘ sglke o:.allfed in v1plataon of the rules of the Iritgérstate
Som erce .omn}lss‘mn requiring all Jonghaulers to pick up and
transport freight in interstate commerce, and 2 strike called without
ignoring the procedure prescribed by both the Natipnal Labor Re-

lations Act and the War Labor Disputes Act of 1943,

powi? Ec:}Lerdz;c:rgl'caseﬂ-lthei Teamsters Union exerted its economic
iving the local hauler of his principa tiol
; 1 ; principal nati
:!a:c‘cou:;'t' involving seven to eight hundred dollars per month rgzl:—l
Itl}l:e s1mp_l_y because the Teamsters Union could sit doi';r-n ivfth
efe_t.plzje's'ldgm ‘of the company in the East a_r_id_ ask ior ‘his “‘cob‘;i_
av?a;;n}; anilhmlcooperatmg with the Unicn the accouht :was ta.ken
om the local company and given to a unio cern. Wil
; > ! n concern. Will
you keep in mind that this empleyer-had no employees in the union

When the matter was u i ion, '

. Wi ¢ : p for arbitration;, the Union again -

;rted its political 1pﬂuence by keeping the Néﬁonéi Wﬁlrll‘..ang

ngvl_‘i _ogz of ‘thti_'_ dispute entirely and by requiring the War Man
Wer. mmission’ to change its usual - “granti
we . b procedure by granti

striking employees certificates of availability,” even thscr;ugb tﬁng

employees voluntarily quit. , ¢ s

In discussing the case with two ]
o of the International vic -
Lcleﬁz IZf i;:eihTeamirtethnion’ when I suggested that the:,re :E;.:I:t
‘ atin e restraint of trade laws either nationall ;
) . I ) ¥. or locall;
or that they might be violating the War Dispufes. Act of 19,431xi
.l
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i ot concerned with
as glibly told that the Teamsters Union was n Wi
:;thef thlg'anti-trust laws, the Interstate Commerce Cor.nmls-sion
rules, nor the National War Labor Board’s ord‘ers or dlrectu.fes,
and %hat I was slightly backwoodsy for even making the suggestion.

At a later conference I was quite frankly told that 'the TeagL-
sters Union had influence in the right places and that if they :e
cided to use their economic or political power, there was no o
could interfere with them.

I merely cite these instances to show the arrogance egnd\pp‘;zf;
.of this well-organized minority and at the same time the 'Stil;]ied'
condition confronting the American people when such u];lcon rdﬁp
political and economic power can be cornered by so0 small a g .

National War Lahor Board

We come now to the. part of our discussion which introc;ucisl
us to the National War Labor Board created shortly af.fiert (:;]d
Harbor as a result of conferences called by' the Presiden e
representatives of industry :nci }al:or. i}ck?lﬁs cf%r;fet;?tiieﬁraﬁon.
agreed to no strikes and industry to no u Juraton

wiedge I know of no lockouts by industry, but s
:;vglztnzzzsed glarmingly each month with the month of June—
one of the worst in our entire history. .

An irﬁteresting‘con‘amentary on thi.s'situation is f:he a_.f:cte.xll)pst
on the part-of Congress to legislate against unauthor]zedbsu;:1 t:]ir
The legislation passed is futile, imp_oten?, and has done abs
nothing whatscever to correct the sﬂ:uat_mn.

The Board has ‘two major functions: First, to fina}ly settle;zilll
labor disputes that might interrupt work which F?nt?zb!xiqs to the
effective prosecution of the war. Second, to stabilize ‘prices, wages,
and salaries. ' .

The order creating the Board is Exectlltive Qrder 9017, 'anél
the order permitting the President to stabilize prices, wages, an
salaries is Executive Order 92_50. -

On June 25, 1943 Congress passed the War-L'ébor _Dispgt:c-?_s_l‘ Abct
which gave the Board power (1) to hold public hear1:11ggoiril-maeni;
‘ i itnesses, an
dispute cases; (2) to subpoena pa_rt:es, witr : e
relztive to se’ttlements; (3) to decide the dispute aan provide” by
order the wages and hours and all other terms of the coniract.

On August 16, 1943, the President by Executive Orlder 9370
provided that the War Labor Board could repoFt. ca'ses' of non-
compliance with its orders to the Economic Stabilization Director,
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the Director being authorized 1o require all other agencies of the
‘government {o cooperate in the execution of the directives of the
War Labor Board; imposing such economic sanctions as (1) cancel-
lation of government contracts and priorities; (2) taking over oper-
ation of the employer’s business; (3) modification or cancellation of
draft deferments; and (4) against the Union with,
such as check-off; and soforth.

drawal of privileges
With reference to the first function of the Board, I quote from

the‘select committee appointed to investigate the activities of the
National War Labor Board under House ‘Resolution 102:

*“1. The Board has adopted the policy that in the deternina-
tion of a wage dispute the question of the financial status or
ability to pay of the employer is irrelevant and immaterial and
that ‘any employer whose business does not justify the payment

. of what the Board in its judgment or generosity regards as a decent

standard of wages is econoinically inefficient and ought not to be
permited to remain in business,

“2, The Board takes the position that it has the right notf
only to fix future wages but to render a money award for back
wages for services already rendered and paid for without afford-
ing the employer an effective right of judicial review.. The Board
has placed no limitation upon itself in the exercise of this assumed
power and, as pointed out in this report, has rendered judgments
running into large sums of money. It is entirely probable that
in some instances the Board may drive employers into bankruptey,
on the theory above mentioned that the Board regards employers’
inability. to comply with its judgments as immaterial.

“3. The Board has promuigated and enforced a new legal
doctrine to the effect that it has the power and authority to compel

‘the parties to execute a contract to do anything that the parties

might voluntarily do, irrespective of whether there is any legal or
contractual obligation on the parties so0 to do

“4, The-War Labor Disputes Act prohibits the Board from
any action in conflict with the National Labor Relations Act, The

. National Labor Relations Act prohibits the employer ‘from ‘any

action that encourages or discourages membership in a labor union,
except by voluntary agreement between the employer and the
union. To orfder an employer against his will to encourage meme
bership in a union by requiring continuance of membership as a
condition of employment, or requiring the check-off of union dues
as a condition of employment is so clearly in violation of the spe-
cific terms of the law that it is difficult to follow the devious
reasoning by which the Board seeks to justify its conclusions,
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“5, The National War Labor Board has not confined itself
to labor disputes in -war industries but has assumed jurisdiction
over all type's of business, no matter how remotely they may be
removed from any connection with the war eifort.

“g  The War Labor Board has compelled employers. and.
employees to agree to submit disputes to arbifration. Compulsory
arbitration which requires the.parties to abide by the arbitrator’s
decision is in violation of the constitutional rights of the parties
and was so decided by the Supreme Court of the United States
in the case of Charles Wolff Packing Company v. The Court of
Industrial Relations of the State of Kansas, 267 U. 8. 552 (1925).”

A great many people have been duped into thinking that
during the time of war or national emergency the Chief Executive-
has added powers or that he may disregard the constitution or
the citizens rights and privileges under civil law. On this I refer
to the case of United States v. L. Cohen Grocery Company, 253
U. S. 81, 88 (1921), the Court said:

“We are of the opinion that the court below was
clearly right in ruling that the decisions of this Court in-
disputably establish that the mere existence of a state of
war did not suspend or change the operation upon the power
of Congress of the guaranties and limitations of the fifth
and sixth amendments as to questions such as we are here
passing upon,”

It follows, therefore, that the President of the United States and
{hose acting for him under Executive orders cannot susp?nd or
change the Constitution merely because a state of war exists.

In the issuance of the National War Labor Board’s orders and
directives prior {o June 25, 1943, no act of Congress was being ad-
ministered. Since the declaration of war against Japan on Decem-
ber 8§, 1941, the Congress of the United Siates has been in session
practically all of the time and by its actions has shown‘ itse;f .to
be most willing and anxious to do everything possible to. assist
tlie President and the executive branch of the Government in the
war effort.

Out of all of this authority exercised by the War Labor Board

in its efforts to settle labor disputes, we draw the following con-”

clusions:

ll. All disputes of any kind or description whether the
work involved contributes to the effective prosecution of the
war or not are taken under the jurisdiction ot the Board.
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2. Employers are compelled to accept the highly contro-
versial Maintenance of Membership Clause. Practically the
same thing demanded by the Union before the war- but re-
fused io them by either the National Labor Relations Board
or the courts.

. 3. E'inployers are compelled to pay on a retroactive basis
increased wages regardless of financial ability.

4. Employers are compelled to arbitrate and accept the
decision of the arbiter,

I believe the Maintenance of Membership, or sometimes re-

ferred to as Union Security, Clause should have a brief explan-
ation.

Under the National Labor Relations Act an employer is per-
mitted to raise as a defense an objeciion io the closed shop pro-
vision in a contract, and he will not be considered in violation of
the bargaining clause of the Act by insisting upon the strict open
shop, providing he does it in good faith.

The employer is, however, prohibited under the National Labor

Relations Act from bargaining with a minority representation of
his employees,

The National War Labor Board by compelling the employer
to accept the Maintenance of Membership Clause violates both of
these provisions of the National Labor Relations Act in spite
of the fact that the National War Labor Board order of creation
provides that it will in all instances act consistently with the pro-
visions of the National Labor Relations Act.

The Maintenance of Membership Clause is briefly as follows:
If a contract is signed on July 1, fifteen days from that date the
union must submit to the employer a certified list of all of the
names of the employees in the Union on that date. The employer
must then agree to maintain those members in the Union for the
duration of the contract, and if the employees refuse to remain in
the Union, the employer is obliged o discharge them.

During the fifteen-day period from July 1 to July 15 referred
to as the “escape period,” the employee may withdraw from mem-
bership in the Union.

After the fifteen-day period any new employee hired by the
employer may or may not join the Union, but if they join the
Union they must be maintained in membership by the employer,

* To show the extent to which this clause can go, one of my
clients has a contract with the Union with no employee working
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for him in the Union. In other words he has a coni_;rac_t With th'e
Unijon -but none of his employees belong to the orgamzatmp that is
the second party to the contract : -

The second function of the National War Labor Board-i.s more
serious. Serious because if vests in thg Board complete life and
death authority over all businesses employing ‘eight or more em-
ployees.

In the establishment of the War Labor Board and its ‘aut.hor-
ity, we find again the influence of organized labor. The N.atmnal
War Labor Board has jurisdiction over all ,emplo}jees work_lm.g .for
wages or employees on salaries who are_ ;epresﬁented by a Ur'ruoni
Other employees such as executive, admlmstrapye, or pro.fesslona
come under the jurisdiction of the salary stab11_1zat10n unit of the
Department of Internal Revenue unless they are represex_lted ‘by
the Union, .

Any employer who has increased his w:?g_es or salaries abc:jve
the top rate paid for the particular job classification as of Octo elf"
2, 1942, in the case of wages, and October 27, 1942, in the case o
sé\laries, is in violation of the wage stabilization program unless he
has obtained approveal from the National War Labor Board or Salary
Stabilization Unit.

It is my cons_idefed epinion that 90 per cent of all en_lpluz.,rers
have e.ithei' innocently or of necessity, violated th.e technical and
highly complicated rules as promulgated by -the National War Labor
Board with reference to wages and salaries. .

1t is well to keep in mind that in determi.ning the liability
the Board requires the employer to deduct from k_ns expense1 of
operation, from his income tax r.eturnz the total wage o:‘satary
earned by the employee during the period employer 1; in yzo]a on,

Perhaps the best way to iltustrate the types of violatiops of
this lIaw would be to give actual cases. N :

In a case I shall designate as Case “A” in 1§he eastern part of
the State of Idaho, seven employers engaged i.n:a‘ seasogza'l opera-
tion and selling their product to the army petltlogec}' t¥1e rNatlf:\nal
War Labor Board beginning March, 1943, for Perm'lssmn to pay--85cf
and 90c per hour for the fall season starting in Septgmber [
that year. o :

The petition was not acted upon during the summer’season,
and when the operations were about to start the emplqygr; were
faced with the problem of either paying the' r:_ate_ Ije_que_s‘cegi or
not opening their buginess. The army was insisting ‘on having
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the product and . the employees were demanding the rates, and
the employers feeling that it was their duty to get the produét out
for shipment paid the rates asked for.

The War Labor Board subsequently approved the rate de-
manded, but’ in prosecuting the case found the employers guilty
of unlawful increases to the extent of $106,000, but because of
what they termed extenuating circumstances the amount was .re-
duced to $26,000, The Board recommended that this amount be
deducted by filing an amended relurn of the income tax reports
of the individual employers. ‘

' The Board also recommended criminal prosecutions in the case
of two of the employers found guilty of wilful viclations.

. One of the employers payng 70c an hour, upon receiving per-
mission to pay 85¢, paid 75c instead, and was along with the rest
considered in violation. '

The second case, I shall designate as Case “B,” involves an
employer in the central part of Idaho who applied for permission
to increase his skilled craftsmen to 85¢ per hour, and after several
months delay the Board approved the 85¢ rate but required the
employer {o pay the rate in accordance with General Order No.
3l. General Order No. 31 provides, among cther things: (1) that
not more than 50% of the employees may be increased during any
one year; (3} no increase shall amount to more than one-third of
the difference between the top and boitem rates of the approved
schedule; (3) no employee may be increased more than two thirds
of the approved rate during the first year; and (4) not more than
10c per hour may hbe given to any group of employees or 5c per
hour for all of them, depending upon which is the greater amount.

I have just given you some of the provisions of General Order
No. 31, and I surmise that you, like this employer, couldn’t under-
stand the provisions of the Order, and if he undersiood them, he
couldn’t live under them, so he did the most natura: thing, he paid
85c per hour to fifteen out of forty employees,

The Board then conducted a hearing and imposed economic
sanctions against the employer to the extent of $15,000.

Case “C"” is in the western part of southern Idaho and involves
an employer who started operations in March, 1943. At that time
the War Labor Board regulations did not require the employer to
obtain approval for the payment rates in new job classifications.
The law was later amended in May, 1943, requiring the employer
to file an application for approval for all new iob classifications.
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The employer did not discover the amendment until .Februa.ry,
1944, and upon discovering the same, filed an application asking
for the abproval of the rates he was then paying..

The War Labor Board sent two investigators in and in exam-
ining the payroll records, they found the employer in violation to
the extent of $76,000. They graciously consented, however, to re-
duce the amount substantially, providing the emp}oyer would agree
to pay it and not contest the case.

I make an aside comment here for what it is worth., In my
experience before the boards and bureaus, I have been told any
number of times by my clients that the investigators, and even the
attorneys, of the boards, suggest that the employer is much better
off if he will appear before the Board without counsel.

In Case “C” the employer was constructing a camp for the
navy under a cost-plus or negotiated contract arrangement and was
practically ordered by the navy to pay the prevailing wage rates
in the area and the job was started at the rates ordered by the navy.

After the job had been operating several meonths, it_ \.VBS
changed to a contract job and not under government supervision,
and the employer immediately applied for approval of the rates
then in effect.

The War Labor Board ruled that the employer was in wviola-
tion, even though the rates being paid were suggested by the navy
and are the prevailing rates for the area.

In closing I want to call your attention to the fact that there
is no appeal from the orders of the Nationa! War Labor Boz'a_rd.
The Board quite candidly admits that it does not intend to go inio
court to enforce its orders (Why should it? It has much more
authority through its economic sanctions.) On the other -har-ld th‘e
employer cannct bring the Board before the court. This is evi-
denced by the history in the Montgomery-Ward case.

I guote from the regulation of the Economic Stabilization
Director on this point:

“Any determination of the Commissioner made pursaant
to the authority conferred on him shall be final and sball
not be subject to review by the tax court of the United

States or by any court in any civil proceedings.”

I wish I could say that the powers being exercised by the
National War Labor Board were sincerely in the effo.rt of the
prosecution of war, but in my limited experience of organized labor,
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I am foreced to the conclusion that what we are now going through
is'merely a continuation of the program started long before the war.

None of us are unaware of the many labor disputes which
the National War Labor Board has settled by mediation and con-
ciliation, nor are we unmindful of the many problems confronting
the Nationdl War Labor Board. However, if the Board's autocratic
challenge to constitutional authority remains unanswered and un-
remedied it will imperil our present economic system and will mark
the transition of our Government from one of laws to one of men.

Democracies can fight wars effectively without

abandoning
democratic processes.

If the successful prosecution of the war
and the country’s general welfare requires special regulation of
relations between employer and employee, Congress has authority

to provide for such regulation and to establish constitutional
standards for its administration.

History teaches that even the temporary exercise of arbitrary
power often leaves permanent scars.

Congress and the courts have been vested by the Constitution
-with the authority to preserve the constituticnal rights and Prive
ileges of the people from destruction by illegal and unauthorized
acts of officials in Federal agencies. Congress should proceed im-
mediately toward the enactment of legislation which will with
certainty define and limit the authority of the National War Labor

Board and provide specific policies and standards by which it shall
operate.

AFTERNOON SESSION
Friday, July 7, 1944

VICE PRES. SMITH: Our first report this afternoon is “Fed-
eral Taxation of Community Property” by Mr. J. L. Eberle.

J. L. EBERLE: The Federal Govermmnent, by the Revenue Act
of 1942, has assumed to create a federal system of property owner-
ship and the power to substitute a type of federal title for the prop-
erty laws of the State of Idaho and other community property states.

By the Revenue Act of 1942, which took effect October 21,
1942, a number of changes were made in the federal estate tax
law in derogation of recognitiori formerly given to the community
property laws of the states where that system prevails. By Secton
402 (b) {2) of the 1942 act, Section 811 of the Internal Revenue Code
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was amended by inserting at the end thereof a new paragraph, now
Section 811 (e) (2), requiring the valuation of the gross estate of

the decedent to include in certain cases the value of property never
owned by the decedent as‘follows:

«“(9) Comraunity interests—To the exteni of the interest
therein held as community property by the de_cedent and 551;;:
viving spouse under the law of any st_gte, territory, or ;:LDSHCh
sion of the United States, or any foreign country,- except s o
part thereof as may be shown to have been received a}:ls o "
pensation for personal services actually rendered by tﬁe suur
viving spouse or derived originaily f_rqm such cumpfnsa or::ase
from separate property of the surviving spouse_. ndnu case
shall such interest included in the gross estate of t.he ece o
be less than the value of such part of the community proped is:,_r
as was subject to the decedent's power of testamentary
‘position.”

The foregoing paragraph has effect chiefly with .refen??ii :c)c;
the valuation of the taxed estate. The matter of .the 1nzp(os)1 :L)f_ —
a personal liability for the tax is covered by Section 411 (a [ ihe
same act, whereby Section 827 () of ?he Internal Revex;ufin e
is amended to read as follows (omitting the word; Et_aa Sgion)-
powers of appointment, which are not germane fo this discuss H

#{(a) Imposition of liability. Section 827 (b) is amended
to read as follows:

«: (p) Liability of transferee, ete. If the tax herein ;rn-
posed is not paid when due, then the_spouse, transfe}'ee, tmstfe;
surviving tenant, * * * * or beneficiary, Who 1fn:ace1ves[,I or t}ale
on the date of the decedent’s death, property include 1tn o
gross estate under section 811 (b, (o), (d), (e}, {f), u’r (,g), tﬁ 0:::
extent of the value, at the time of.the decedentst ea :em
such property, shall be personally liable for such tax. ¥

part of such property sold by such spouse, transieree, trustee,

surviving tenant, * * * or beneficiary., to 'a bona fide-purctrllaeseil;
for an adequate and full conside?atlon 1n' rnon.ey or t1:no 33;7
worth ‘shall be divested of the lien provided in Sec 10;1 a7
{a) and a like lien shall then attac_h to all the propert_y o} :ses_
spouse, transferee, trustee, surviving tenant, person in po.

sion, or beneficiary, except any part sold to a bona fide purch-

aser for an adequate and full consideration in money or
money's worth’.”

Another section of -the Revenue Act of 1942 in derogatlim? oi
community property rights is Section 453, whereby all gifts: qt
cbmmunity property. are declared to be gifts of the husband, excep
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where fraceable .to. compensation for personal services actuaily

rendered by the wife or made from the separate property of the
wife. Still another section of the new act having a similar purpose
‘is Section 404 () (4), whereby it is decreed that premiums on life
insurance paid with property held as community property by the

insured and surviving spouse shall be considered {o have heen
paid by the insured.

At my suggestion the Idahc State Bar Commission Joined with
the representatives of other community property states in a brief
filed in the Supreme Court of the United States, in the case of
Flournay .v. Wiener (Feb. 28, 1844) 88 L. Ed. 478. It was hoped
it might determine the question of the validity of the provisions
above mentioned, Unforfunately the Attorney General of the
United States strenuously opposed the jurisdiction of the Court,
devoling his principal argument to a dismissal of the case, presum-
ably to avoid a decision until a case more favorable to the Govern-
ment might.arise.. The Supreme Court by a vote of four to three
held that it had no jurisdiction because although appellant had
assigned as error that Sec. 402 (b) (2) of the 1942 Revenue Act
violated the Fitth Amendment of the Constitution of the United
States, he did not assign as error the violation of the Fourteenth
Amendment. Three justices joined in a vigorous dissent to the
effect that the point as to the constitutionality of the provisions
above mentioned had been properly raised and that the Court
should pass upon it. I understand from counsel that test cases
will be commenced shortly both in Tekas and Louisiana, question--.
ing the validity of these provisions. In the meantime the prac-
tice of attorneys in community property states had depended upon
individual judgment of counsel in ezch case. Some have paid the
tax upon the entire community estate under. protest; others have
paid the tax on one-half of the community property with the state-
ment that the balance would be paid in the event the provisions
involved were upheld by the Court. Federal Revenue authorities
are taking the position that these provisions are valid, particularly
as to the estate of decedent husbands and expect to take action

accordingly until there are authoritative court decisions to the
contrary. .

. If these provisions are held vaiid we are confronted with a
situation where the entire amount paid can not be claimed as an
exemption or deduction in computing State Inheritance Taxes.
Subsection e of Section 14-402 I. C.. A. provides for an exemption
or deduction of the amount paid as Federal Estate or Inheritance
Taxes only to the extent of and limited to a computation made on
valuations fixed by the Probate Court and only on that portion of °
the property the tramsfer of which is taxable, under the State Act.
In other words, the State Inmheritance Tax being applicable only




104 IDAHO STATE BAR PROCEEDINGS

to one-half of the community property, the Federal Estate Tax
paid on the other half and within the higher brackets would not
be deductible,

It has been our conception that the Federal Estate Tax was a
tax imposed upon the transfer of the net estate of the decedent
which estate would include all of the property and to the extent
of the interest therein of the decedent at the time of his death. In
view of our community property law and the decisions of our Su-
preme Court holding that the wife has a vested interest in the com-
munity, upon what theory does the Government contend that upon
the death of either spouse the share of the other in the community
property is taxable as the property of the decedent?

The Attorney General of the United States contends that the

. Federal Estate Tax is not levied on “iransfer” of property as in
the case of State Inheritance Tax laws but its application depends
on whether death has brought into being or ripened for the survivor
property rights as to making appropriate the imposition of a tax
upon that result, He depends in the main upon the case of Tyler
v, U. S, 281 U. S. 497 and also upon V. 8. v. Jacobs, 306 U, S. 363.
In other words the Attorney General's contention is that the pro-
visions of the 1942 Revenue Aci above mentioned can be sustained

on the basis that death shifts substantial rights and powers in the

property to the survivor with respect to his or her previously

“gested” one-half interest, and that such provisions do no more

than select as a basis for Federal Taxation the aiteration affected

by the death of one of the spouses of the community property

interests of both. He argues for example that death frees the one-

half interest of the wife in the community property from the legal

dominion and management of the husband and that the husband's

legal right and power as manager of the community property

ceages, In other words the burden of management of the commun-

ity property is shifted by death.

In the first place our Commission in its brief, argued that the
Tyler and Jacobs cases above mentioned, do not support this con-
tention. In ihe former case an estaie by entirety was involved; in
the latter, joint tenancy was involved. These cases dealt only with
property which had originally belonged To the decedent who in
his lifetime had made a transgfer by gift or without consideration,
retaining the right of survivership. Manifestly the situation in
these cases is quite different from the character of community
which attaches to property at the moment of acquisition and not
because of a gift or the voluntary choice of either or both husband
and wife.

Moreover it is difficult to appreciate how the husband’s death,
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as- a matter of law, can be said to be an economic benefit to the
wife to attempt to justify the taxation on the basis of the ‘shifting
of the management to the wife and such contention does not savor
of good faith. Upon his death she loses the business manager that
she voluntarily selected by the marriage contract. Abandoning -the

spongy mire of theory in favor of the practieal, h
. y 1 er husband’
is a distinet disaster and not a benefit. ’ @s death

If the argu_n}ent of the Attorney General is sound why would
not these provisions also undertake to tax the estate of a trus-
tee upon his death on the walue of his beneficiary property or

the estate of an agent or a managi
: . J ging partner wh
contention rmight well be made? ere the same

Manifestly in the time alloted, I can only briefly touch upon
t}_xe- many questions raised in attacking the validity of these pro-
visions. I shall refer briefly to some contentions made by our
Bar Commission, in the brief filed as above mentioned.

For nearly a quarter of a century the Federal Income Tax
1.3w has been administered with full recognition of the commun-
ity pr-c')perty status in the States where that system of law has
been in effec_:t. The ownership of community property equally
py husband and wife, each with a separate and distinet vested 7
1Snlfl.erest, tgs lieen directly adjudicated and determined by the

preme Court of the United i i i
e e oot o1 the U States in community property in-

It has always been our conception that j
of domestic relations of husband ang wife belox::: t:'ht?ll: lztzle;;
the several states and not to the laws of the United States. In
the pas:t, it has been the settled policy of the Supreme CouJ;t of
the Thited States that it would follow state decisions interpreting
state laws governing property and property rights.

We have never had such a thing as a national sys
la:w of husband and wife or of the property rights of iutselr:;ncc)if ;:3
wife. In the past, the laws of each state have always been look-
ed to for the determination of any question of such character
Heretofore there has been ne law of the United States, in the'
sense of a national customary law distinet from the éomx,non law
;s ?ttlached by the several states, each for itself applied as its:
igscaow;v;t:;ie 5s:ub;jeet to such alteration as may be provided by

) If the tax imposed by the 1942 Revenue Act as above men-
tioned, upon the entire community property on the death of either
spouse is to be justified upon the shifting of power of manage-
ment, how would such a contention be applicable in the case of
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death of the wife? Moreover the Supreme Court of the- United
States in the past has held that where a state has enacted a com-
munity property system and given the husbgnd power of manage-
ment and control, a subsequent statute taking away such Power
does not deprive him of a property right. The same Co_u:rt in the
past held that a state statute conferring upon the hushand ?he
management and control of community property does not deprl‘ve
the wife of her one-half interest in the same but that she rema:.t;;
the actual legal owner thereof and protected by the Fourieen
Amendment. . .

Warburton v, White 176 U. 5. 484
Arnett v. Reade 220 U. S.. 311

In view of these decisions the Government in effect by the pro-
visions above mentioned endeavors to ireat as propertjf, thg.t
which the Supreme Court has in the past hgld not to be property.

Under the provisions above mentioned,. tpe estate. tax on'th;e
community estate varies with the total variations of the _c_ombinf
separate estate of the deceased spouse and the.c‘ommumty es a ei
As a result the community interest of the surviving spouse Is not
taxed on a return depending on the value oi that one-half ;nteres_
but the-value of such ohe-half interest is added to the value of ths
other half and to the value of the separate estate of tt-le d.eceai;_
spouse and the return aeccordingly rises repeatedly reaching 1nt9 .e
higher brackets.

Until the Reveﬁue Act of 1942, the community interest of the
surviving spouse paid no tax whatever on the death of the sPous;e
first dying because that death effected no transfer 'of_: the surmvot}'l 5
half interest., Under the Estate tax laws, Federal and State, the

1942 Revenue Act abolishes the tax of ownership. as to community

property and it has substituted the conception of d1l.1a1, but ecom-
plete, ownership by both spouses tax.ed as a- part of the cglrussi
estate of the first to die, depending (with the aid of a new federa
statutory presumption difficult to o_verchg) not on actual owne‘rc-1
ship but on the sheer accident of which spouse has predecease
the other.

Perhaps the most flagrant example of the arrogant 1$normg
of -the laws of our State is contairned in 'I:hel: language of SecItmn 4.0
(b (2) providing that the eniire com@umty'progerty shall * be m;
cluded in the estate of the spouse first dym-g except such par
thereof as may be shown to have been received a‘s .compensatmn
for personal services actually rendered py the surviving spouse or
derived originally from such compensation or from sgpa'rate prop-
erty of the surviving spouse.,” In othe;_ v_vord_s the surviving spp?ﬁe
is given the opportunity to show if possible that some part of-the
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community. estate was “received” ag compensation -for personal
services actually rendered by the surviving spouse. It will be
noted that the word “received” is used for an acquisition earned
or owned, and seems to be an idea of creating a new kind of acqui-
sition. Manifestly personal services giving rise to acquisition of
community properiy are services rendered by either or both spouses
in behalf of the community and the compensation for those services
is not received by either spouse in his separate capacity but only
as and for the community. In other words, wherever the husband
or wife may work, whatever services they may render, such serv-
ices are actually rendered by the community and the compensation
therefore is that of the community and belongs to it. Moreover
apparently the bride and groom will have to commence keeping
books from the date of their marriage to the date of their death

to derive any benefit of these provisions in the eveni they are
sustained.

It will also be noted that under the Revenue Act of 1942 the
power of testamentary disposition limits the minimum, but not
the maximum, amount to be inciuded in the gross estate, sg that
it ean not be ever less than the amount over which the decedent
had power of testamentary disposition. In other words the law
of the state is recognized for determining the minimum taxable
estate by reference {0 the power of testamentary disposition but the
State Ilaw is entirely ignored and disregarded in determining the
maximum taxable estate. An interesting regulation under the Act
is contained in regulation 108 Sec, 86.2 (¢) as follows: “No gift tax
results from a fransfer on or after January® 1, 1943, of separate
property of either spouse into community property.” In other
words -it would seem that at the. present time a husband or wife
can transfer his or her separate property into community propertiy
without the payment of any gift tax.  However in view of the
fact that this would seem to be an- administrative interpretation
there is no assurance as to how long this regulation will continue
in effect; and in case the effect would result in any substantial
loss .of -Revenue the Treasury will interpret the provisions of the
law differently. The diserimination against community property
states is apparent when it is pointed out that under the 1049 Reve~
nue Act it is only in community states where the ownership of the
property 'Is disregarded. It is only in commiunity property states
that significance is given to the origin of the property. It is only
in the community property states that a presumption is adopted
most difficult to rebut, to the eifect that a man and wife shall both
be.deemed, at one and af the same time, to be the owner of all
of the same property and that each shall be taxed on the others
property: and the amount of the tax is made ‘dependent on the sheer
accident of which - spouse should predecease’ the. other ‘and ‘it .is
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only in the community property states thai a bare cessation of
manggement is professedly made the eceagion of the tax,

I have referred to certain precedents long established by the
Supreme Court of the United States. Of these, all were prior to
the current appreach of the Supreme Court as presently constituted.
In iis preseni attitude towards its great heritage and the precedents
supporting the same, when the wvalidity of these provisions come
before it, will it also strike down that great principle so well
phrased by the Supreme Cour{ in the case of Smith v. Alabama,
121 U. S. 465, “it was in contemplation of the continued existence
of this separate system of law in each state that the Constitution
of the United States was framed and adopted”?

VICE PRES. SMITH: The next paper on the program will be
“Legal Procedure—Psychologically Speaking,” by Dr. J. W. Bar-
ton, Department of Psychology, University of Idaho, Moscow.

 PSYCHOLOGY APPLIED TO LEGAL PROQCEEDURES
By J. W. Barton, Univ. of Idaho

DR, J. W. BARTON: Those outside the field of psychology
do not have even a good working or practical understanding of
what is included in {he term, “psyehology,” as used today. Too
many still think of it as *mind stuff”, consciousness, or even soul.
This is not surprising since the term “psychology,” In #s derivation,
means “about the soul”. This view is with us yet in even some
psychology departments of private eduecational institutions, the
purposes of whieh, in such institutions, are to justify sorme philo-
sophical or religious conceptions. This netion was the earliest of
all and it was so thoroughly taught that the common seanse view of
its meaning is preity well that of the study of the soul, mifid, er
conscioysness or some combination ef themn, William James wrete
mainly in terms of mind, and James R..Angell, the late president
of Yale and who was previously head of the department of psy-
chology at Chicago university, defined psychology as the sclence
of consciousness.

James did deo much to break psychology away from the haze
of epistomology, for he beeame more and mare interested in the
work of explaining human hehavier. One canngt read his psyeho-
logical productions without abandoning the tramacendent phile-
sophical views in which he came up. So intense was this siruggle
in his own mind that he did eauch in the way of trying 4o woite
two boeks in eme, in that he was gonstantly vnder the negessy
of putting foptnotes intended o sguare what he was presenting
as psycholpgy, with what he had held in philosophy.
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Musterterg, who followed James at Harvard, dhd whowi rivdkt
of ¥éu Liiow 43 the author of “Oh the Witness Stand,” was thoré
objective znd éofisequently, more scientific. He had né confifet
int t¥ing to harmonise the scientific approach in explazmng hurhai
behaviof Wwith riafters of spirit, mind, soul, and c0n.5c10usness, for
Ke just gave us such nebitlous considerations.

Yet, a clear cut break between these two approaches did fiot
come until J. B, Watson wrote his book: “Psychology from the
Standpoint of a Béhaviorist?, Herein he proposed that even the
old ambigudus terrminology be thrown out. Words like mind,
conseidisness, soul, mental, conception, sensation, imtréspéction,
imdges, atténtion, ete.,, were to be defined more precisely or 46 be
discardéd. Permif me to give this notion t6 you in his own words:
“Oné redson why psychology made this false start undeér Wurndt,
is becauise it wolild hot bury ifs past. It tried i hitig oh to {rad1—
tion (thé transcendent), with oie hand and té push forward as a -
sclerice with the othér. Before progress could beé mdde in astrotidtiiy,
it had t6 bury astrology; neurclogy had o biry phrenslogy; and
cheémistry Had {6 bury alchéemy. But thé social seciéncés—psyéhoi-
ogy, soclology, political scienceé and economics, will not bury their
“medicitie men”. According to the opinion of many scientific men
today, psychology, even to exist longer, not to speak of bBecoting
a trite naturadl science, must bury subjective subjeet mafter, intic-
spective¢ imethdd and present terminology. Conseéiousness, with its
strucfural units, the irreducible sensations (and their ghosts, the
iriages), and their affectivé fones and its processes, atfention, per-
ception, cohception, is but an indefinable phrase. Whatever scien-
tific valiid théré i3 in the colossal number of Yolines written in
terins of conseéioustiess can bé better defiried and éxpressed whén
thé psychological problems which Eive rise to thém are solved By
genuine and objecfive scientific methods,”

Whatever criticisms might be brought against the behaviorism
of Watson, the least that cari be said for it, is that it was & bold
and unqgualified attempt fo explain human béhavicr. To éxplain
means fo state in causal terms-—thess dré the terms of scieHcd.
If what pevple d¢ cdrinct be stated ifr chusd and cffect tedmis, tHén
there is no possibility of comfrolling them ifr any way., WatSeh’s
main thesis wis to discover the undetlying principles of chafiges

.in behavior, He stated these rain principlés as (1) Obsdefving

what the individual is déidg or has doiié and fhefr detérnifhe Why
e’ 56 acts or dcted; (27 Knowing the sitlstions in' Which che is pro-
duced to detefminé 6r predict what he will de.

These considerations for psychology conform to the demands

to which procedures must conform to be properly designated as
scierififie, For sueh consideratiofis the subjeét midtter must he
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objective, possible of evaluation, znd - the findings subject to ver-

ification. These are the requirements of any subject matter in
order for it to be possible of scientific treatment. Yes, this is
determinism, and is often designated as maferialistic. We should
also remember that is the only way of control or anticipation. We
can anticipate only in terms of cause and effect relations. Every
case of human behavior has a history, a story of heredity and
training. :

Does all this mean that whether or not one is a criminal or a
civil offender, an attorney trying to win cases rather than to do
justice, a judge steering a case to conform to public clamor. in
order to get voles at the next election, a juror that is so dumb

- that he scarcely comprehends either the nature of the case or the

Jaw made to apply, a bogie bondsmen who stands to make a. finan-
cial haul in the deal, a congressman in attendance at a gangster's
funeral, a whaolesale “fence” whose function it is to dispose of
stolen goods, a surgeon that lifts the face of the criminal for hiding
identity, a higher up that is the brains of the killing racket, or a
substitute for prison service is simply acling out his nature and the
situations that move i action? Do we all, in any and all cases
just behave out of the nature of the hisfories that made us?. Are
all offenders, as well as those mistakenly or consciously trying: to
force claims, just doing the best that they can under the inescapable
circumstances of their natures and the situations working on .them
at the time? Given John Dillenger as he was, could he have be-
haved differently? With you as you aze right new and the present
_g:ircumstances as they are, tould you believe differently on 1his'p'oint?
Would a change in your nature, a change in the circumstances, or
both, have to be had before you could believe differently? Is it
possible that all civil and criminal offenders as well as all the ob-
structors of justice are without freedom of choice?

: What is the meaning of the phrase: “He did with his-own free
will and choice”, if he always answers the call of-causal necessity
in what he does? What are the implications -inherent in the state-
ment: “He did with malice aforethought”? Treedom of: .choice
could mean without duress—a kind of freedom from'undue-infiu-
ence or force by others. Such a view would. be: sound: scientific
psychology and adequate grounds of legal proceedure; but -this is
a far cry from the “free will” view held to by even a few psychol-
ogists as well as some physicists: wherein one was .thought . to- be
capable, at the time of his offense, to have done the right thing
without him or his environment being changed. He knew right
from wrong and could have done either at any moment, is a fallacy
thet we should correct in our treatment of offenders.

I one, because of his heredity and his training, is malicious,

" defermiriistic view offers,
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he is not a safe risk for séciety. But what can the poor fellow do

"~ about it? You know that he cannot in some way crawl outside of

pun_seli and be something else. He did with malice, is sound plead-
ing "for hga is dan_g_erous to persons or propérty and not because
he freely chose to just be perverse. Hitler has no binding econ-
tracts or other obligations of a civil kind: he manifests malicious
an‘d‘ \yﬁranton dest:uction of property and persons.' These ways'of
_behawn_g are the necessary expressions of a human nature ade-
gga.tely sj:imulat_ed, just as much so as Churehil?’s nature expresses
an imperialism that might prove to be pernicioils at the peace table.

) Ye._s, we are going to continue to plead he did with his own
;free will and wi_th_ malice, for it just happens that by freedom
should be meant “free of” for he behaves on his own, and again
he behaves with maliciolis intent. In these two we ha{rg symptoms
that go a.long way in properly diagnosing him as dangerous to
be at large; and.it is a pretty safe bet that he will do something
that will find him in the meshes of the law.

; It ig likely, that some, in foliowing me thus far will feel like
1ntq=7rp_qs1ng; “If one does only what his nature and the circumstances
‘_iefme,_ w_hgrei’q does responsibility lie”? Certainly one cannot
have had anything to say as to what his inheritance is, biologically

 spezking; and the assumption is that what he has learned is forced

on hi.m by the'et_lvirf:'nnment fn which he finds himself.  The vouths
of the laqd o.leltler could not escape their devotion fo him. You
cgpnot help it that you came up to be a Dermocrat, agrici.uturist
saifit, or sinner. ' ' ’

. Then if one ha‘}s' been determined by his inhate nature and the
C{rcumstance, by what justification is he apprehended, held, tried
d:spc_)sed.-o_f‘by punishment, assignment of damage, or ;efuseci
what he feels to be a just claim? To accept  this view of human

‘nature is to make many feel that there is no justification for pun-

Vilshmen_t-'.or d_épri_{ration':for any performances, however mistaken
or malicious. " But this conclusion need not follow from what this

ey

What are the objectives in legal procedures anyhow? If we

) ?aq_ggt_: t?elser clga.rly in mind we would likely escape many of the
- iils and sk}prt.cogl‘mgs,. ‘attached to the applications of the law in
_ makmg ad]udlqat;ons. ; In practice, it would seem that for the con-

‘tending. counsel, the main objective is that of winning a case
'.I‘hc.ere is much to make some of us conclude that even judges.
:_|u1jn?s, clerks, police—the whole court system exists for the purposes:
of finding in given direcﬁon_s'regardless of facts to the contrary.

‘Even the highest fribunal in our land has reversed itself a time or

two within' the last ten years. What the personnel of that body
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is politically, seems to be of great moment, and it makes no differ-
ence what party has the appointive power. As legalists, it would
seem that we too, frequently have as our objectives, some Pprivate,
or individual, or group interests to serve in our show of applying
the law in all procedures. Hear what Tannenbaurr, a recognized
authority on criminal practices, has to say in his book, “Crime and
the Community”’: “We have here sufficient evidence to indicate
that erime is an organized social phenomenon, that it embraces
many persons, that it operates on a wide scale, that it depends
upon coeperation and connivance by both the police and politicians,
and that it lives by defeating the law at whatever cost.” The col-
jusion of police, courts, prosecutors, politicians, ete. for making
the world safe for crime as well as for civil offenders are exceed-
ingly prevalent if the reports of crime surveys by individuals, state
and federal commissions can be relied upon,

These corrupt practices are not confined to the large centers.
Who is not familiar with practices in Idaho of courts ettempting
to influence witnesses, diseredit ome or the other side of a case be-
fore a jury, iake a too active hand in jury selection, intimidating
counsel by threat of contempt charges, of manifesting bias in tes-
timony evaluations in open court? Not only the judge sometimes
behaves contrary to law in the conducting of a case; but the prose-
cuting attorney occupies a peculiar position of advantage in get-
ting his way. He has the sole right in most jurisdictions to de-
termine whether or not indictment is brought, He can drop, dis-
continue, or postpone a case at his discretion. This is not true for
Idaho since the attorney general has the power to force the prose-
cuting attorney or take the case out of his hands; but in how
many cases has this power of the attorney general been applied?)
So much power vested in any official connected with a case loads
the dice pretty well in a given direction., But to win the case
or to have it decided in a given direction, which means the same
thing, scems to be the objective in most legal procedures. That
35 what is meant by Wood and Wait in their notion that a case
of law is conducted by means of the “sporting method”—two
sides battling each other for every advantage regardless of the
law or facts, sometimes ecven to obstruct or to cover them up,

respectively.

The objectives in all legal procedures should be the protection
of each and every individual in his property and life. This, of
course, implies the maintainence of a social culture—the welfare
or safety of society. This statement might be sufficiently inclusive
to satisty all demands ;but for the sake of not leaving anything
out we should probably include the notion of the reform of the
offender or even of his prevention, or the prevention of others by
deterrng them by the disposition that the court makes of those
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found g.uilty. Stated briefly, the objectives are: the public. safety.
aplrfvelétmn by deterrence, and reform of the offender. This 1;
a far ery from the notion that procedures are for having our

political biases, personal interest i
: A esfs, attend intimidations X
determine the court findings. e 111t1m1d3t1°ﬂ§: e

causyzlﬁusif;fprfceeld tmc»re scientifically—more in conformity with
ause and effect relations. We must come to a i i
_ d e ‘ ppreciate that .in
El;e.ald)?l{catlpn of }awl we are attempting to defermine the behavior
of }tnllv-xduals or .tr;;_rmg to explain why such and such behavior
.v_vo hp ace. If this is examined just a little, it will be seen that
qug::zbstated Ethe subject-matter of psychology as quoted from
ove, Every case at law is a matter ini
! : . pertaining to hum

Eehfivmr——offen.ses, claims, infringements, neglects, etec.; and tetllle1
(-ist';mfmy ’gendm'g to describe or explain. Remember tl"lat to .ex-
ga_m is to _state in cause and effect terms. After the behavior .has
aﬁgntixplaéx-leg, or after the “case is all in,” then the law is applied
e adjudication is made. This is all j

ceeding scientifically. ‘ fust & matter of pro-

fa 'I)‘flfle_ contendmg_ a!:torneys and the judge are often even too
r off in the application of the law {o the case; but the case
shown by t]’.le testimony, is oo frequently far v:'ide of ‘the tr:utis
The two ma}n causes for this deficiency in defining the case t th-
court are; first, conscious effort to obstruct, defeat and witl’?h 13
:Eemf:czs that Ee?llly define the case; second,,lack of knowledgeoas
. : ausesl_o uman behavior. Even the lai famili i
‘_irarmng of. witnesses, unnecessary delays in hea:?rn:rfhéa:;;t?il;giz
mﬂugnge in open court of judges, ighorance of jurors in,under-
sianding facts and the application of the law; Intimidations of
-mi:._r;gs_ses,_ jurors, judges, atiorneys, police; pol,itical and ial
1gtgzjest biases of court officials; that whole web of pnliticsfema
:;fipsh:pdthat is :11 dtoo prevalent in mmany cases at the bar aAI‘IDO;
nd more tend to make impossible i icati -
cause and effect relation in cour? proeedu:ees.ap\%ﬁiitl;ndgiea ;:21(:
¥

-though erroneous as indicated, are matters within cause .and ef-

Iectl relations; Ilnut most 0f them are false causes and of course
could never arrive at the correct conclusions.

s noTthi second _cal.%sc'a of miscarriage of justice is that human nature
jﬁro}s Ej‘rrllc();!v'x:hesl.zl;:‘.f?.ne_nt}}\r’T well by judges, contending attorneys
TS, olice, ery many of such court offici ot
know that any person before th . eonerty o ety
: at S the court got there properly or other-
;::;:eabﬁfsatzse Eﬁ lJ;us nature and the circumstances—that each cae:e
ry that completely defines his offen lai
do they know that he should be ireated (mot pumish. i o
. knov e tireated (not punished) i
];gt:; of h1‘s h%story, rather than in terms of his offense claim:'lsn efct;e
i e objectives at adequate adjudications are to b;a had ' On;a,
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judgé was heard to say that if he had his way, no history taking
of an offender would ever be permitted in a criminal hearing.
(It is difficult to appreciate how such a judge would get at the
matters of “his own free will and with malice aforethought” with-
out some history taking.) With such a view a criminal act must
be looked upen as a “free will” act enacted because of an mnate
perverseness born of the Devil on the spot, and of course‘s'hould
be punitively, or painfully treated in order to bring about thg
retribution, or the return for evil that he has done. Too many
of such officials have never gotten on far enough to have appreciated
that there is such an issue as the nature of the offender or the
claiment in a case at law,

Why should it be expected that judges, lawyers, ete., know
much about the nature of human behavior? If the preparation for
the law is looked into, it will be readily discovered that very litile
training of this nature if offered in the curricula of law schools.
At the University of Idaho there is no assurance that a graduate
of the Taw School will have had even a single course in psychol-
ogy. The requirements for the L, L. B. at this institution are:
“Any canddate for the Bachelor of Arts degree, who at the end
of the junior year has completed 98 semester hours and who has
satisfied all other requirements of the College of Letters and
Science for this degree, may in his senior year take the full first
year of the law course, and upon completion of the same be en-
titled to receive the dgree of Bachelor of Arts. Upon satisfactory
completion thereafter of two years of advanced law study, the
degree of Bachelor of Laws will be conferred”. Then if we turn
to the curriculum of this College of Law we find the further reg-
ulation: “The course of study covers three academic years. The
prescribed first-year work is required of all students. Students
in the second and third years normally take 14 hours each semes-
ter and may not, during any semester, recelve credit for more
than 15 hours.

This all adds up to the fact that law graduates may escape
taking a single course in psychology and the general practice is
to take history, government, etc. in preference to psychology.
There is nothing of the pre-legal preparation to encourage a special
study of human nature as such. And then during the three years
of legal study the course provides for 14 semester hours in law
and a limit load of 15 hours. There are no one hour courses- in
psychology so there is no chance for recognized study during those
Yyears. All of this practically precludes the study of psychology
as an academic experience for law students at Idaho.

At Northwestern, psychology is required in pre-legal prepar-
ation, and the emphasis is general, applied and abnormal study.
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Duke University requires at least two courses and designates
them. At Minnesota, six credits in psychology are required. At
Washington University, St. Louis, advanced courses are open to
election with prerequisite courses. Most of the institutions make
no provision for psychological study in law preparation, which
of course, make Idaho’s course rather regular. I think that if
Harvard had such a requirement that our chances at Idaho would
be much encouraged.

The law schools are not the only institutions that have neg-
lected the study of human nature as presented by psychology.
Medicine held out till it was overwhelmingly shown that most of
human ills are functional (mental) and are adequately relieved by
psychiatric means. Most medical schools are now offering psychol-
ogy courses and are going so far as to offer doctorate degrees in
psychiatry. Psychiatric clinics are becoming numerous all over
the world. The military has made rather extended provision for
training in and use of psychological knowledge. Business and in-
dustrial organizations have their departments of personnel, the
functions of which are to select, train, assign, and manage workers,
New York University was the first such instifution in the United
States to offer the doctorate in these fields that include much of
psychology training, Most all human enterprises are coming to
recognize that wherever what the human does is of moment, it
helps to know his nature. What man does legally speaking, is
causally determined and thus gives promise of anticipated con-
trols. To affect such controls for the protection of property rights
and personal safety through the application of law is an attempt
@t psychological procedures. Legal procedures are psychological
procedures, more or less adequately gotten at. If we do not get
our psychology by means of academic study we will by the em-
perical one of fumbling about in practice till we learn how. By
the same ioken, one could become a good physician if they would
turn us loose on the public long enough; but we shudder at the
mess of waste in the wake of such effort.

The law on one side and the disputant (the human) on the
other,” These must be tied together. This tying brings in some
more people to deal with—judges, lawyers, juries, police, witnesses,
attendal;ts hangers on, if not the underworld, political machines,
parties in interest. All these and more are counted or encountered
along the way of legal procedure. These should all be known by
those - directing and managing in legal procedures; but particu-
larly, should the psychological principals in Hiigation be known
by judges and counsel.

How much psychological study should serve as a minimum
for a working knowledge in the field of law? As we are set up
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at Idaho, four courses "should be required-—general -psychology,
applied psychology, abnormal psychology, and psychology of crim-
inality. 'These eourses represent a total of fourteen credit units.
This is equivalent to the reguired fourteen units designated for one
semester in law., Should we feel that to know the other half of
legal procedure (those in litigation)—one sixth of the time of
academic preparation for law practice s relatively too much?
The time given to such study could be reduced if a course or two
were shaped specially for lawyers. Other departments, such as
chemistry or botany, are shaped to meet special demands - like
agriculture, manufacture, medicine, etc. There is little doubt that
such courses could be provided in psychology for students of law
if they were required for this kind of preparation, General prin-
ciples of human behavior are essential to all handling of human
control; mental abnormalities are encountered in civil and ecriminal
practice more than are found in the military; and in order to ap-
prehend, try, and dispose of a eriminal, should be almost entirely
a psychological matter. The principles are provided by the gen-
eral and applied courses, mental abnormalities come to be under-
stood by a study of abnormal psychology, and the courses in the
psychology of criminality, give a good view of the. best pro-
cedures in handling the criminal.

Let us take just one civil case (and I do not mean to take the
position that all civil cases are like this one or that it is even
typical): Mr. X defended himself in a suit brought by the United
States Government for recovery. The defendant had borrowed
from the Federzl Land Bank large sums used in buying and sell-
ing livestock. Mr. X bhad in some way misappropriated or lost
the money, but which, if either, was never shown. It was shown
that he escaped or was in the act of leaving the country, but was
not too consistent about it. He bought too many sheep to be
paid for by his available funds, many of the sheep could not he
accounted for. He was known, as shown by the tesiimony, to
have resorted to irregularities in business practice on other occa-
sions, He was held not liable on the grounds of intermittent lack
of mental responsibility. His apparent attempts at escape were
shown to be due to periodic seizures of amnesia. It is easily under-
stood by students in the abnormal psychology fields that when one
goes bad in memory, his perceptions, imaginings; thinkings and judg-
ments also go bad. .

I admit that most civil cases are matters of fraud, collusion,
ignorance, ete.,, but that does not render them less likely of psycho-
logical concern. If people were entirely honest and free of ignor-
ance, 1 suppose there would be little to do of the legal procedure
kind in civil practice. We too ofien make claims that are not sus-
tained by the law and there are causes behind these performances
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which can be gottén at.and should be, if property mnd life are to
be properly safé-guardéd by the law; We cah know the civil
bﬂlhimgn‘l::s as well as the criminal offenders by knowing the gen-
era1 pri'nt;iplés of huiman béhavier as well as the spedific maladies
Ggnoratice and criminality) with which each is afflicted.

What benefits-have we a right to expect from a bettér psycho-
logical understanding of human nature? We have a right to know
railier specifically what help would accrue from such effort of
préparation in legal procediire.

. In the first place there would be developed the view that
whatever .one does, has been causally produced, i. e., that each
tesponse has a history and that each history is knowable. This,
of tourse, is the scientific approach, and it offers the hope that
someéthing can be done about it all—that there is the chance to
Yhake the public more safe by making those who offend more
nearly whole. (Less ignorant, pernicious, or mehtally sound.}

) Next there would be emphasized the faci that one’s misconduet
ls.m?t the sole result of heredity and as a consequence cannot be
eliminated. Too many judges and counsel really believe that the
nffender_ is different, in toto-—that he represents that other class
as oppesed to those approved. It must be found that people, all
people, differ in degree, legally speaking, and not in kind, No
ene is whelly bad and none are a hundred percent good. It
sheuld be remembered that none responded when asked to *cast
-the first stone”. The criminal psychopath is likely another fallacy.
People are not born bad, they are made so after they get here.

n Apain “by his own frée will and choice” to be allowed in the
p_lé’édjin‘gs 'shoyll‘d Le so only to indicate one’s naturé; in thdt he
Was freé of duress, or other éxternal forces over which he had no
control«~that he really is what his conduct implies. This pleading
should never take on thie form of the “free will and choice,”
Whgréin it is held that he could have done otherwise without an’y
changes .in his nature, the ecircumstances of his environment, or
Ij_c_>th. From this point of view, the offender should not be pun-
i'st}ed, bt rather should he be treated either educatorally or med-
icdlly. It is likely that much of what we use now and designate

' as punishment will be kept as good means of treatment. He miust

be treatsd for ignorance or for criminality, (just habits), or for

“bothi. This is the ofly way to make soclety safé.

Psychology would insist on a higher qualification of personnel
as shown by a civil service procedure all the way from top to
bo_ttqrn. Even the governor, in order for election should give evi-
dencé o)_f gdequate knowledge of human hature if he is to have
Povrér 15 pass on the dispositiohs made of those tried in cowrt,




118 IDAHO STATE BAR PROCEEDINGS

No elective officer should be eligible for judicial functions without
knowledge for such service. Scientifie procedures proceed in mno
other way in the matter of selecting personnel for service. One
is not qualified just because he is the choice of the people, We
limit the people's choice in the placement of physicians, school
people and lawyers. Why not others who have so much power
of control?

What of the police? This is an exceedingly wasteful system,
it seems. Listen to a portion of a report of the New York Crime
Commission on this point: “If we start with 100 per cent of arrests
(in felony cases), 98.03% are left after the police custody has been
terminated, 41.12% after the preliminary hearing, 28.889; after
the Grand Jury has acted, 20.579% after trial, and 15.42% are
actually imprisoned or fined. Our machinery for the apprehen-
‘sion and trial of persons accused of crime in beginning action
against five persons whom it does not punish, for every one whom
it does punish. Either we are arresting many innocent people,
perhaps aliogether too many, or we are permitting altogether too
many guiflty people to escape through the meshes of our criminal
procedures™. It is likely that both of these possibilities apply.

Why do the police do such a poor job? In the first place they
are part of the “spoils system” and hold their jobs because of the
helps they can render to the political machines which are in too
close collusion with the underworld and the politicians who are
in turn go betweens, with the public on one side and the under-
world on the other. They are ignorant, especially in matters of
mental ill health symptoms. Too Irequently they are paid a
pittance with the t{acit understanding that policing as a business
should pay as it goes. The writer knows of a case of one plain
clothes man who got his job on pull. He was struggling in those
days to pay the rent on a very shabby house. Within five years
he was collecting rent from Zfive houses held in his own name.
This is not an exceptlional and isolated case, except in the excessive
amounts collected; and these would be small as compared to
police cornnissioners in large centers. The poor fellows know little
concerning the law as it applies in protecting the public, the rights
of the offender or even his own prerogatives. Council committees,
police commissioners, mayors, state commissioners all serving as
directing heads for the police, are usually less well trained than
the police, since they do not stay on the job anywhere near as
long. Add to all this the fact that the general public generally
often goes out of its way to obstruct the police and the wonder is
that they do as well as they do.

The crudeness with which suspected offenders are hauled
into custody, and the cruel, if not archaic, methods used, known
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as first degree, can have no other effect than that of infuriating
those detained; particularly is this true of those five of the six
who probably should never have been reguired io suffer such
indignities. The only way to make one angry, even to the point
of war, is to interfere with his biological drives, one of which is
to be capable of free locomotion. Then follow this curtailment
of motién with-the torture of physical or mental hurt and we
have the most effective system that could be concocted to harden-

‘ing people into not only obstructing the police, but the whole judi-

cial system, if not forcing them to seek safety, favorable recogni-
tion, adventure, and love with those equally imposed upon, He

. connects himself with those of his kind even though it is a minority

group, or even a group that makes war on the dominant group.

The prosecuting officers simply add fuel to this flame of re-
bellion in their attempts to make the supposed culprit lock as bad
as possible, The case must be won at any costs. Science, bosh!
It is not common decency. It is worse, it hurts. Fixing, delaying,
jockeying, are all intended to avoid a true picture of the nature
of the supposed offender. At the very best there is slight effort
to go bheyond the nature of the offense, The offense is at best
symptomatic of whether or not the one at bar is dangerous to the
publie, to hirnself, or possible of being retrieved. Public safety
by means of banishment, reform, or example to others, should be
the obejctives. The defense is no less a menace to public safety
for they, too, do all they can to win cases; but they are not
driving these poor unfortunates into opposing camps as completely
as is true for the prosecution.

Alright, judge, jury and counsel, he is found to be guilty. Let
us say that this has been properly found to be the case by means
of all the most approved objectives, or scientific methods. Finger
printing, ballistics, chemical examinations, blood fests, nature of
materials, ete., the modus operandi of every kind along with lie
detectors, truth drugs, hypnosis—everything. These have all been
used and indicate conclusively that he is guilly; anyhow that he
committed the act defined in the information. Let us assume that
he has been found to be competent to offend. His mentality is
found scientifically to be of such nature as to know right from
wrong, (No court, counsel or jury that I have ever known is.
competent to determine anyone's mental sufficiency for such func-
tion.) After all this is shown, what disposition shall be made
of him? -

Keep in mind the funections of the law: To safeguard the
public. In the light of this objective, what shall we do with him?
Now you interpose that we must take into account the degree of

_ the offense as shown by the act. I impose that rather should we
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take intb account the hature of the offefider as shown by his det
and all the circumstances that have produced hith. ‘'The best
means of protecting the publie is likely best provided by raking
him safe for the public. He might be too old, oo incurably inen-
tally deranged, or otherwise incompetent to be safe or conftributive
to the public safety. In such case it iz likely that he '.'s}_loufd be
safely disposed of by death., But many are net so unfortunate
and should be salvaged. '

What shall we do with these that show promise? 1 they
are of tender years, of course we will send them to teform schouls,
if they have reached their majority, they most likely are to be
shut up away from mingling with the approved group—the gen-
eral public. It might be a work house, a chain gang, a conscien-
tious objectors camp. The general condition is the same—a chance
to learn more of what he knows too imuch already,-~the iWay to
make effective inroads on property rights ahd personal safety.
Where could you send a child, a youth, anyone better prqt'ride‘d to
teach them more of what we pbject to in them? If there sre
any more tricks of throwing the police off, getting into collusion
with the politicians, using the most modern means of perfecting
their special pursuits of entirely solidifying their philosophy and
means of life, it would be gifficult in these United States to beat
the prisons and even as humble dwellings as iails and state in-
dustrial schools.

Most all of the inmates of such institutions aré in for & térm.
{Even life termers are found to serve féweér years than those sent
up for from twelve to twenty years) They are all coming back
to us. This is scientifie education deluxe! But whit of the safety
of the public? ¥és, to properly treat the oifendef —sometithes for
{etblemindedness, at other times for insanity, and &t still other
titnes for bad habits is likely the Best means of makihg this world
safé for people to live in. ' :

We need the best trainéd people in human nature to détérmine

the detention, examination, and treatment of those who aré just

. oif the track because of habits, mental capatity; ipnorance and

mental illness. It is likely that all cases of law, are Bo, betruse

of deficiencies in some combination of two or more of these desig-
nations,

But what shall we do with these unfortunates that are alréady
dangerous to the public interest and yet will eventually come back?
The vecidivistic figures. as giveh by Wood and Wdit dre as fol-
lows: “For particular offénses the percentages wert 62.39% diiong
those convicted . for burglarly; 60:1% tor drug violations; 58:1%

.-for the robbéry group; and 55.49% for those convidtéd ol pasding
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‘sttlefi propefty.” Thes y : ;

s jz A pr'obert .”‘ Tl_uey go on to staté: “A fat larger proportion

ol m};;;;oafs hafze had previolls comritments than is the case

e e tﬁén' gre ﬂ5gnt-gnced ‘to prisons of reformitsries,” It

oems th practiesoaggt aJustl_ioT*e back, but that théy resort to
1 re Jikely just more

_portunities to learn more tricks of their trade apt because of op-

_ The safest law of leaffimg ic this: Do in i ]

iy e safe ! lea H youl traini
-5:1’?!1:?;3 E::;fl to]ilbif feq}nrgd. to do when the treining i.smclnirgerwahr?c;
these eonte ._gin io it is going to beé used as postible. What are
ey o besn dg. do _\.vhen they come back? If they do what
o ey Solmg dUrmg‘tl.le time of incarceration, should we
retnipnsed 2 1;ho man-ylrepeate.rs? We must forget the idea of
Victim inm’ .o'pen \ia;e?;nthzf cf*.‘:ll siz?i; for\;{] e ene
- : ; erfns. ile we h

‘talseg n;;.:esst ieawrg 1t(;) 11-ve with tpe approved group wh-egldo:rf—n;;‘
e o ﬂ,ﬁs woﬁld lc:?1spusev of_ incurables that are really danger-
Do s won 1}ce1y' include somhe of the criminally insane:.
svoaking, s c;)w prom1s§; tteattment mediecally or educationalh;
e pubii‘c oo e followed, for we must make them safe for
A c;s.thTanngrllb'aum is probably not wrong when he
ot W &5 ;z social group that determiines the behavior of
men for b 1on, sr or worse, 'I:he punitivé motive in penal treat-
et & eitherg lln‘ce out].%veg its usefulness, from the points of
e of it 'somal px:o‘fe_chqn or tHe reform of thHe cririnal
paeh Ot Ih 11;;I50n$ o.rrjalls thr-:lt are kept for the future must be:
dimeced ot Itora_uon-es and clinics for the study of those to he
tion and p;arole ‘le-xoull]cll[eéi t:xese?ur?]ic;hat o ?Ost oy e Proba

: : more frequentl

1\;111.)1:: i{f:;tgi}ygz?ntghii tge offlfnder.s can have a chan.::ser ;)ngr::];z:
that will make them a liv;engEl Saxf!ccl1 atrc: ;;;;\fgidli?eplace 0 soctety

Judges, counsel, et i

 dJue A , etc.,, either learn human n

- " o . . - e atur

ggpéﬁ th‘eﬂ?{fsl; lfpowr.n“.s_mentlﬁc means to your lég;l ';1133? gd]’1 -

o ecat;bn neh Yourselvés to the applidation of the 1aw t: ;1:1‘;’5
es whose natures have been already thus til‘e1:'ée'r1:r'1‘ineci'r

These are some of the thi ‘
_ ' | hings we sh
nature as applied to legal procedures. ould fmow sbout. human

1. That the offender is ridot simply an individual, bat rather

he is: a product of social relations and should continue so

That the pattern of one’s life i :
. . ife is not e i .
ing him from the approved group.o safely shaped by isolat-
3. 'That piblic condemnatioh i
ation is not the mo T
of shaping his life acceptably. ¢ most effective means
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4. That offending tendencies are not evidence of am evil
nature from which one can in no way be extricated.

5. That freedom and choice, as we use them, are matiers
that do not conforin to the laws of causation,

6. That punishment neither reforms nor deters.
7. That one should never be asked to train in that which he
will not be expected to perform in.

8, The evil doer is always the one set off and apart from
the approved group and struggles to make good against it.

PRES. HYATT: Thank you, Dr. Barton. Now as a result
of that observation I hope we will be able to have the University
of Idaho Law School do something about a psychology course.
Mr., Wyman, we will take you next. Mr. Wyman’s topic is “Is
Your Local Bar Functioning?”

MR. THORNTON D. WYMAN: The guestion can bhe readily
divided into two responses, “Yes” and “No". It is like Irvin S.
Cobb, who was elected to a Bank Directorate, advocated a system
of simplified banking. Instead of “Paying” and “Receiving”
marked over the bank tellers cages, he suggested that they be
replaced by simply “No"” and “Yes”.

There are a number of the Districts reporting “No” to the
question “Is your local Bar functioning?”.

The excuses offered are:

1. War Time.
2. Too busy.
3. Hard to get mterest.
4, Lack of attendance.

As to the excuse of War Time—it is used by the retailer of
poor guality merchandise, to the husband who plays poker--—
and Joses.

There are many activities that Lawyers should be giving
their effort and time to. An example is the sort of work that
Mr. Galloway has pointed out in his remarks. Are you in your
District informed on these matters?

Too Busy—the busy man is the man to go fo if you want to
get something done.

Let us consider the last two excuses for inactivity on the part
of Local Bar Districts, “Can’t get themm out, and lack of attend-
ance”.
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There are often times that the fault lies in the officers and
not in membership,

A few suggestions might be offered:

1, Make a betler choice of officers—iry younger men.
2. Hold meetings—monthly.

a. Call membership personally.
b. Send out cards.

3. Get something to discuss.

4. What do you lmow about the returned soldier who
has been medically discharged? What about his
hospitalization? What benefits is he entitled to re-
ceive? Can he get vocational! education? How can
he obtain these things?

b. Do you still believe in the theory of low appraisals
in estates to avoid inheritance tax? What is the
answer to your client who was an heir who later
sells his inheritance at twice the appraisal and has
to pay an income tax on the profit of the sale? Do
you have someone like Mr. Huff or someone from
Internal Revenue Department discuss these matters
before the members of your district?

¢. What about Abstracts—is the public satisfied in your
community with paying large abstract bills for Irri-
gation and Drainage District procedure in the ab-
stracts when a single eniry in some instances might
be sufficient?

d. Do clients bear cheerfully the costs of lengthy trials?
Have you discussed Pre-trial?

4. Hold an Annual Meeting.

We hold a short business session first, a speaker and
election of officers, with constant interruptions of
motions of adjournment—to refreshments and a ban-
dquet and social friendly discussions.

While Goodfellowship has prevailed and we have had
an excellent attendance of from fifty to sixty mem-
bers out. I make this suggestion—that you have a
ladies night with an interesting speaker, to take the
place of the usual banguet. Properly done you can
sustain interest and give the meeting a definite object
or purpose,

5. Get publicity on your activities. Let the public.know
that lawyers are interested in their affairs. Create good
will through favorable publicity. Mr. Smith, Mr. Grif-
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fin aiid Mr. Hyalt certainly have derfioniStratéd Whét can
be done with news of our convention detivitie:

I have heard this said about Lawyers in general tllmgt they can
attend & roon luhcheon at a round table or somé othef gdthering
- and you will usually find them stdrting some arguricit and have
something to say about everything, but whn ybd geg,them to-
gether in a group they are meek as latibs dnd Yo caﬂ' t get an
argument or a response out of them: Oh 7yes, they will resolve
about something but do nothing about it.

vou will complain that the Lawyers do ‘nolt h_gye a sense ©
professionial responsibility and theré is a .lac}-t of _lp.jfalty. Others
spend time finding fault about thé Bar Association in general, the
programs or some other pet grips.

If you are not satisfied thén discuss the matters apd take some
action in your Loeal Bar meetihgs. The sti-oﬁgérlthe Local Bar
the stronger theé State Bar. No individual lawyer can change

things but as a greup much cah be accomplishied, in fact that is
the only way things can be done.

I can report that there hds been a very fine intérest in Third
District Bar Association as shown by the large at.tendance at
monthly meetings and Annual Meetings. We have dlscqssed In-
heritance Taxation, Federal Income Taxes, Abstracts, Office Man-
agement and Efficiency, War Service, Rent Control, and had sev-
eral interesting talks from men in the Armed Forces of the United

States.

I know the Seventn District Bar is furbtioning but I regret
I do not have reports from the other Districts,

As I have said, if you wanht a streng State Bar Assoc%atfon
then build your Eocal Bar Association into a strohg Association
for under our present system it is the only way you can do so.

PRES. HYATT: We will next hear from Mr. A. L. Merrill on
“The Lawyer and the Public”.

MR. A. L. MERRILI: It takes three things to take a .gr-eat
nation—Land, Lew and Literature. ¥f any one of thiese be mlfs;'n'g’,
no race can fully develop. Let me call them bhv.z three “L's”.
Land, the source of economic weaith; the basic b;d fo'ar human
activity; the reservoir which supplies the negfis gpd del.s‘lrers of an
active progressive people. Li‘teramre-,.thg' fl‘é‘é“ eal'pr&ts_.ion\ c?f the
people; speech, writings, paihtifigs, musie, thm}tmg)md inven-
tions; the stimulus which effergizil preductivity uberi. the land
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and makes life desirable. Law, the stabilizer, the control of human
activities, the fundamental source of security which makes pos-
sil_)le the development of the other two “L’s”. This second “L” is
the pivot areund which the other two revolve. It is the source of
life which energizes expression and productivity. It gives the
feeling of security in action which elecirifies creative forces and
gives man undreamed of possessions,

There are great spaces of land upor the earth today capable
of producing enough to support millions in comfort and luxury
but’ which are waste and desolate because of the breakdown of
the second “L”. There are great masses of people whose mental
and emotional possibilities are curtailed and subverted because of
the inadequate protection of law. I have observed the iremendous
natural resources of our sister republic on the south and the de-
lightful possibilities of her people, but have realized that the lack

-of development of these resources is largely due to the failure in

the past of this second “L’ to function as it should. I have stood
on the rock-rimmed shores of New England and looked across
the moss cavered lands and wondered why a greal commonwealth
could develop in such a place and then I am reminded that it is
because of the great strength of this second “L”.

When law is strong and sure and safe, peoples’ minds are
alert and their desires for the acquisition of material comforts

~and advantages arg increased. They feel a security in their en-

‘deavors.. Fear of loss of the production of their minds and hands
departs and an enthusiasm tgl;kes its place. Great sums of money
and Iazhor gre thrown inip new ventures whick produce new and
enlarged possibilities. Great irrigation works, railroads, mines
and factories are constructed and developed without a moment's

‘hesitatigp, Buf, absent .or weakened, this second “L’ and this

enthusiasm subsides and the economic giructure crumbles. Protec-
tion of the fruits of one’s labor is as essential as the labor itself.
Whenever this fundamental is restricted, the economic thermom-
eter falls, There_ is something very deep in animal nature which
demands the right tp possess that which by effort has been ac-
quired. Ewen a dog will fight for the bone he has found. But
some argue law should be changed or at least weakened to take
away or restrict the “profif motive” and atiempt to distinguish
between 5'propert_y rights” and “personal rights.” But such argu-
ment is unsound, It does nothing but weaken this second “L”.
Profection of the right to profits is the incentlve to produce.
There is no such thing as “property rights”. This waich has no
rights, byt the owner thereof hag a personal right to possess it.
All such rights are perspnal apd their protection is one of the
primgg fygctions of law
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But what is law and how can it be developed and maintained?
I shall not attempt a comprehensive definition nor presume’ thai
I can enlighten you, my brothers, in your broad concept of it.
Suffice it to say that in America it is organized self-control which
has produced by crystallized reason a group or set of governing
principles by which and through which the.conduct and activities
of men may be measured and determined. Confidence in these
principles and an abiding Iaith that created agencies, called courts,
will enforce them, are essential in the power of this second “L”.

Abstract principles or rules of law are in themselves impotent.
They must be vitalized. This requires their acceptance by the
masses and their enforcement by the courts. “Thou Shalt Not
Steal” is helpless unless the force of public opinion- is behind it.
This second “L”, therefore, is no stronger than the people who
cover the land or give expression in the realm of literature. It
becomes apparent, therefore, that this great force must come from
the hearts and heads of the people.

We are accustomed, of course, in thinking of “law” as an arm
of government. In reality it is government. It has its beginning
in organization and thereafter in reducing in measured  terms
these rules and regulations. The permanence of such rules is what
gives faith in accomplishments and a feeling of security in ad-
venture. This necessarily argues that good government must be
one of laws and not of men. What ever may be the thoughts of
some people today, the story of the past tells in unmistakable
terms the historic concept of this doctrine. I like the language of
Justice Matthews, who, in speaking for the Supreme Court of
the United States in Yick Wo vs. Hopkins, 118 U. §. 346, 30 L
Ed. 220, saijd:

“When we consider the nature and theory of our in-
stitutions of government, the principles upon which they are
supposed to rest, and review the history of their develop-
ment, we are constrained to conclude that they do not mean
to leave room for the play and action of purely personal
and arbitrary power * * *. The fundamental right to life,
liberty, and pursuit of happiness, considered as individual
possessions, are secured by those maxims of constitutional
law which are the monuments showing the victorious pro-
gress of the race in securing to men the blessings of civil-
ization under the reign of just and equal laws, so that in
the famous language of the Massachusetts Bill of Rights, the
government of the commonwealth ‘may be a government
of laws and not of men’., For the very idea that one man
may be compelled to hold his life, or the means of living,
or any material right essential to the enjoyment of life,
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at the mere will of another, seems to be intolerable in any .
. countiry where freedom prevails, as being the essence of
slavery itself,”

Gentlemen of the Bar, what is our responsibility in develop-

ing a true concept of law and its essential value in human affairs?
We are supposed to be specialists in this field. While it is our
duty and right to fight the battles of our clients, it is also a greater
duty to be a teacher of the purpose and value of law. This task
shoul’q be performed every day of our lives. In our ialks with
clients, in our attitudes toward juries and courts, in our contacts
with our fellow men, in the numercus touches of life. I do not
mean to be borésome. Much of this feaching can be done by
opinions rendered, advice given and comments made. Sometimes
I fear we are much at fault in this matter. We observe a feeling
in many people that a lawyer should be avoided when the truth
is he should be the *standby” friend from whom safe counsel
might be obtained. He should be more often in legislative as-
semblies. He should be an advisor in the field of legal action.
We should remember, and it should be taught to the populace,
that our great principles of government of law and order by which
the American people have attained greatness, have been in a large
measure the result of the work of lawyers. Remember that of
the 55 members of the Constitutional Convention which produced
that great document, 38 were lawyers., In the early days of our
history, the activity in our Congress and in our State Legislatures
was predominantly the work of lawyers. In late years we have
seen a change in this and also a great change in some other things—
yet who will forecast an American future with a glory surpassing
that of the past?

It §s axiomatic that men will either govern or they will be
governed. If this second “L” breaks down, we’ll be governed.
It is not only our duty to advise what the law is, but, in times of
change, what it ought to be. It is a fundamental responsibility of
the legal profession to assist in creating just and equal laws.

:l We cannot be merely commercial. This trait, I believe, is
one of the reasons for the attitude of some people toward lawyers.
Of course, professional service rendered on call is the basis of our

livelihood, but if fidelity be given unto the law and its purposes
" be first served “these other things will be added unto you.”

There are some things people take for granted. You arise in
the morning and turn the faucet and receive a refreshing drink
of water without even a thought of its original ecost. But if in
the night the water main should break, we would then realize
what we have lost, So is it with this second “L”. It has been
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developed with blood and work and sacrifice. Its value is never
realized by the average individual. The mere fact that courts are

open and a lawyer is available settles many a dispute and the
average individual gives it no thought. The lawyer is a great
“gtandby” for times of need. What would be the situation if, in
the morning, people should awaken and find no courts and no
lawyers? How would properiy be saved and debts coliected?
What is the result when a calamity in the form of a fire or earth-
quake comeés to any city? We read of it frequently., There seerngs
to immediately arise an utfer disregard for the rights of othexrs.
Many people seem to feel restraint is off and one may do as he
pleases and that conduct is not of the highest order. '

I often think of a municipal power system or a large indus-
trial plant with its own electric generation machinery. Always; if
possible, the service of some utility is engaged to have a “standby”
ready. In case of an emergency, the service will go on just the
game. This “standby” service is justly paid for whether used or
not. 8o is the lawyer to the merchant, the banker, the farmer
and the laborer. He is the “standby”. The only difference is that
he is not paid for it unless and until he is called upon to render
the service. But do people generally understand this and if not
whose fault is it? Have we performed our service in the teachin_g
of the law and its purpose as we should have done?

Again, we have all observed dissatisfied and disappointed

litigants. They do a lawyer no good. But there is a reason for
{heir attitude. Perhaps they have not understood nor have pad
their problem clearly explained to them. I like the doctors’ theory
of “bedside manners”. Can't we develop such? It is all embodied
in one word—‘'confidence”. It means the development of person-
ality, integrity, honesty in speech and in finances. It means the
paving of the way between the lawyer and the client that he may
understand more fully his problem- and where it fits info the
scheme of things.

I am not unmindful of the numerous personal problems
which present themselves to the lawyer .and the client. I have
spoken perhaps theoretically, but I believe I have not lost sight
of the practical touches of everyday practice. » The problems with
which we deal touch every phase of human existence and at every
point there is opportunity for genuine service. The great p_rp_]qle;ps
of the future will he more exacting than those of the past. There
_has never been a time when tbe need for real lawyers has been
. greater and never a time when it is more essential that the frue
position of the lawyer in the community be more clgarly upder-
stood by the people., This cannot be accomplished: if we come
out in the sunlight only when it will serve a selfish intgrest or
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if we create fear in the minds of the people rather than love and
confidence,

Gentlemen of the Bar, we are the ambassadors of the second
“L” There are few others who can or will perform our service,
This requires our study of court decision and legislative enact-
ments, of business trends, and of thought and expression, of the
hopes and aspirations of our clients. Clear, studious thinking,
honorable decisive judgment, patriotic, heipful service are the
essentials of a lawyer and must be freely given. On the whole,
np group of people give more unselfishly of their time and. talents
or receive a more modest remuneration for services performed
than those of the legal profession. I, like you, am immensely proud
to logk my people in the face and say “I am a lawyer"”.

PRES. HYATT: Mr. Leguineche, have you a paper on the
discussion?

MR. PETE LEGUINECHE: I have no paper. As a young
lawyer you can't have any ideas until you have been praciicing
for thirty years and then you are too old to put them into effect.
I have only been practicing for three years.

When I started practicing, public relations was forceably
brought to my attention with the admonition that a lawyer cannot
advertise. At that time I was quite certain that the sole purpose
of that admonition was to keep a young lawyer from taking any
business of the clder lawyers. I am not quite so certain now,

When the committee on public relations was appointed we
received a letter, each member, advising us it was a broad field.
Public relations is a broad field. It is the entire field of the prac-
tice of law. It would be impossible for any committee to cover
public relations, so one recommendation that ought to be made
is that this field should be narrowed., If by public relations is
meant advertising, the committee on advertising, and we could
use a committee on advertising, then we ought to have a com-

mittee on advertising and we ought to call it a committee on
advertising.

The question of advertising or the question of public relations
if it is to be discussed falls into two groups. First, the individual
problem. That problem must be met and handled by the indi-
vidual. Secondly, the problem as it pertains to the Iegal profession
as a group. So the committee has asked for and has received sug-

gestions in connection with group advertising.

In other states the bar association has adopted resolutions.

Bar Associations always adopt resolutions, but this one is to the
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effect that the bar association encourage banks and trust com-
panies and abstractors to do the advertising for the lawyers; that
an ad is put into the papers by a bank or by the abstract company
or by the trust company, with its primary purpose to advertise
the banking business, but at the bottom of the ad there will be
words to this effect: ‘“Have you drafted your will? See a lawyer
today.” Or if if's an abstract company they add: “Have your
abstract examined by a competent lawyer.”

The other method of group advertising is the one we have
used s0 successfully during this association meeting, and that is
to send adequate and complete write-ups of our actions carried on
by the lawyers., Mr, Wyman has been -able when we have had
our local bar association meetings to get good write-ups, From
a narrow and siriet sense of advertising that is all we can do.
We are still prohibited from running an ad. Of course I can -run
for Prosecuiing Attorney, as I did two years ago, and get a little
advertising. Otherwise there is nothing but the group advertis-
ing. That leaves the individual lawyer in this position, he has
got to advertise himself by letting his clients acquire confidence
in him, if he can, by fooling them into thinking he is good. But
then from day to day he has got io educate his clients. Ninety
percent of the clients don't know what it's all about and if they
don’t understand the proceedings when the case is all over they
are severely disappointed. As a young lawyer that has been my
most difficult problem; the misunderstanding which comes be-
tween me and client because I fail to explain the case thoroughly
to the client. I fail to take him into my confidence. That is the
first method of individual advertising.

There cccur to me two other metheds. These methods are
not so much individual as they are a combinaiion of the individual
and the group, and that is the manner in which the lawyers treat
each other. Every now and then someone asks me to get them a
divorce for $50.00, and I say I understand the bar schedule is
$75.00. “That’s the minimum and that’s as cheap as I can possibly
go.” They say: “Well there are a lot of lawyers will get divorces
for less than $50.00°. I had one person tell me he could get a
divorce in this town for $35.00. I don’t know who has the bargain
counter. I lost that client. I didn't want him in the first place.
But those little misunderstandings because someone is cutting fees
create a bad impression on the public.

The second method which I shall call individual-group public
relations is the more speedy handling of cases. I have been ac-
cused with this-one particular fault for three months. We get a
small piece of business which isn’t too important to us because
of the small fee. But to the client it's very very important. We

IDAHO STATE BAR PROCEEDINGS 131

go to the lawyer for the insurance company and he says “That's

a small matter; we will get that settled now. I will write a letter
one of these davs and call you up.” Two or three weeks pass
and your client comes in and wants to know why he hasn’t re-
ceived his money. You suddenly remember you have that case
your file and you refresh your memory and you rum in and see
the other lawyer for the insurance company and he says: “Well
they want a little more information,” which i§ nothing but a damm
lie; he has forgotten to write them. Now you report that back to
your client. After about six such trips that client is not only tired
of you, he is tired of the legal profession, and I don't blame him.
Sometime in a year or maybe it will only take six months, you
get that lawyer to a place where you can get that case settled.
Now if you can’t handle a case you shouldn't handle it, It is dam-
aging to the profession. '

Amn example that occurs to me is that of a lady who had val-
uable property rights. She had asked for a settlement, which
was not good. She was entitled to much more and I iold her she
was. But she said “It -will take six months to a year until you
lawyers get that done; T am going to go ahead and settle” That's
an attitude we.are creating among the laymen.

This committee, I irust, will be continued. Its duties ought
to be a liftle more specific. Suggestions should be received from
the Bar Association and from the members of the bar as to how
we can improve public relations, if we want to improve public
relations. Sometimes I think we make a tempest in a tea cup.
That's what T am doing.

PRES. HYATT: Mr. Frederick of the Rent Control Office
has something to tell us about the eviction law of Idaho that
we prcbably hadn’t thought about before.

MR. A, T. FREDERICK: It is my intention only to point out
a ‘hiatus in the Idaho eviction law when considered in the light
of the Rent Regulation for Housing promulgated under authority
of the Emergency Price Control Act of 1942, as amended (Public

Law 421, 50 U. 8. C. Appendix). The following peints should be
considered:

1. Under the Idaho statutes, if not specifically, then by im-
plication, all the estates of less than a freehold are either tenancies
for a term or tenancies at will. In the former class of cases no
notice to vacate is necessary; in the latter class of cases a one
month’s notice is reqguired to terminate the tenancy (Sec. 9-303,
I. C. A). Under the provisions of Section 6 of the Rent Regulation
for Housing, a tenant may not be evicted so long as he continues
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to pay rent to which the landlord is enfitled, “notwithstanding
that such tenant has no lease or that his lease or -other rental
agreement has expired or otherwise terminated”., Application of
this provision converts all Idaho tenancies for a term into tenancies
at will, at the expiration of the term.

Under the provisions of Chap. 54-208, I. C. A., all tenancies. at
will must be terminated by the landlord’s giving notice in writing
to the tenant o remove from the premises within a period of not
less than one month, So far as I can determine, there has never
been a judicial deeision interpreting this statute and there seems
to be a divided opinion among the members of the Bar as to
whether or not the said month may begin running immediately
upon service of a notice, or not until the first day of the. rent pay-
ment period following the one during which notice is given. ’.I‘he
latter interpretation is the one most usually applied in other jur-
isdictions. Heretofore, a tenant in this State has usually removed
himself ‘upon notice by the landlord; few coyrt actions have bee_n
necessary where a tenant-landlord relationship existed, ].mcompll-
cated by questions of mortgage foreclosure, lease f9rf&=:1ture, ete.
Now, however, because of the extreme difficulty in finding alte_rn-
ative housing accommodations, tenants are prone ¢ ignore notices
to vacate. The real havoe of the indefiniteness of the statutory pro-
vision relating to the date from which the one-month time elemerft
of the notice to vacate begins to run has in many cases made it
necessary for landlords to wait almost double the prescr.ibed one-
month period, because their notice to vacate had, by its terms,
begun running from the date of such notice, and they were: 1a'ter
advised by counsel that the notice was invalid, thus necessltat}ng
reservice of the notice to vacate and a consequent delay in securing
possession of their premises.

2. Section 6(e) of the Rent Regulation for ¥ousing provides
“No provision of this Section shall be construed to authorize the
removal of a tenant unless such removal is authorized by the local
law.” Section 6(a) denies the right of eviction without cause and
proceeds to enumerate six grounds upon which evietion is a.uth‘or-
ized. Only one of these grounds; i. e, violation of an obligation
of the tenancy, is expressly set forth in the Idaho statutes as 2
basis for evietion. While it might be logically argued that because,
under the Idaho law, a landlord has the right to evict a tenant on
thirty days’ notice without cause, such right may be invoked when
any one of the conditions set forth in Section 6(a) of the Federal
Rent Regulation exist, it may be equally well urged that such con-
struction would be in violation of Section 6(e) of the Regulation
‘that prohibits removal of a tenant unless such removal is author-
jzed under the local law. Thus we have what might be called a
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“no-man's land” of the eviction law and a court deciding an actual
eviction case could logically reach either conclusion. Therefore,
it would seem advisable to guarantee by express legislative enact-
ment the right of eviction under the Idaho law when any of the

conditions contemplated by Section 6{(a} (1-6 incl) of the Federal
Rent Regulation exist.

This deficiency is brought mrore clearly into focus when we
consider the fact that in dealing with tenancies at will we have
no- written memorandum setting forth the rights of the parties;
their duties and liabilities are usually determined by operation
of the law. A typical situation arises in tenancies at will where,
by operation of law, a landlord does not enjoy the right of access
to rented premises. Tnder the provisions of Section 6(a)(2) the
Federal Rent Regulation authorizes such eviction—provided that
refusal of access by the tenant “shail not be grounds for removal
or eviction if such inspection or showing of the accommodations
is contrary to the provisions of the itenant’s lease or other rental
agreement.” When we realize that most all existing tehancies for
a term will ultimately be converted into tenancies at will, we
tind ourselves face to face with the fact that regardless of how
grossly negligent and indifferent a temant may be, the landlord
is forced to retain such undesirable tenant because by operation
of the Idaho law on a month-to-month tenancy, the landlord is
without the right of access and, therefore, may not eviet his tenant.
This particular defect could not be cured, even by assuming that
a landlord is authorized to terminate by a one-month notice to
vacaie any tenancy coming within the provisions of Section 6(z)
(1-6 incl) of the Federal Rent Regulations without cause.

In summary, a re-statement of this problem in a concise nut-
shell would be something like this: First of all, only one of the
conditions enumerated in Section 6(a) (1-6 incl) is expressly pro-
vided for as a basis for eviction under the Idaho law. However,
since under the Idaho law a tenant at will may be evicted upon
a one-month notice without cause, it does not necessarily follow
that such an eviction would be authorized under the Rent Regu-
lation. in. the absence of express provision in the State law making
2 particular circumstance a ground for eviction. Although it has
been the policy of the local Area Rent Office to interpret the Rent

‘Regulations to allow of such procedure, it may be challenged by

a tenant-defendant. Ewven this most favorabte interpretation fails
to grant to the landlord all rights contemplated by Section & of
the Regulation when the question involved is one of eviction be-
cause of the temant’s refusal of access to the landlord.

While, under normal circumstances, a tenant usually vacates
property upon service of a notice to vacate, and therefore a pro-
ceedings to evict is seldom challenged, in view of the speecial pro-
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tection guaranteed tenants under the Federal Rent Regulation and
the jncreased obstinancy of tenants to respect notices to vacate,
I believe it would be well for the legislature of this State to in-
corporate into its law express provisions guaranteeing to a landlord
at least as much latitude as is contemplated by the Federal Rent
Regulations. This is particularly true because the wider latitude
already in force under the Idaho law is circumscribed in many
respects by such Federal Rent Regulations.

It should not ke argued that the probable temporary nature
of the Federal Rent Control program would make futile such legis-
lation, because, with a single minor exception, the type of enact-
ment which would be necessary to cure the defects would not be
contrary to the general policy of the Idaho eviction law in the
absence of the Rent Regulation.

At the risk of being considered presumptuous, I should like to
take this oppertunity to suggest that the major portion of the
Idaho law relating to eviction is nebulous or, at best, is not logic-
ally written, If it is felt that the temporary nature of Federal
Rent Control does not justify legislation to cure, deficiencies here-
inabove pointed out, I still urge that the Idaho law relating to
eviction be rewritten to achieve conciseness, logical sequence, and
clarity. As a simple illustration of what I mean, witness the fact
that the Idaho Code in its definition of unlawful detainer draws
a distinction between tenancies for a term and tenancies at will
The presumption in such a case is that we resort to common law
for a definition of terms. Common law tenancies, however, conh-
tain interlopers—periodic tenancies, tenancies by sufferance—
into which category falls month-to-month tenancies. Under our
statutes, however, we are forced to the conclusion that a month-
to-month tenancy must be considered as a temancy at will

PRES, HYATT: In connection with Standards for Examin-
ation of Title I am going to ask thai they be referred to the local
bar associations for study and then sent back to the secretary.

We will proceed with the report of the Resclutions Com-
mittee. I will recognize Mr. Elam as Chairman, We will pass
on each resolution at the time it is read. :

MR. LAUREL E. ELAM: We have had much discussion on.

administrative law. The American Bar Association has had a
legislative committee working on this proposition of federal ad-
ministrative procedure and briefly it is a bill providing a method
of procedure in connection with the enforcement of these laws,
and makes proper provision for referring these controversies after
they have been passed on by the administrative boards, to the
courts. The resolution of the committee is as follows:
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“Be it resolved that the Idaho State Bar go on record
as favoring and supportimg the proposed federal adminis-
trative procedure act, which is a bill for the improving the

administration of justice, procuring fair administrative pro-

cedure such act being referred to and commonly known
s “Administrative Procedure Act”.

(A Motion to adopt the resolution was carried, after
discussion.)

ME. ELAM; I\'Io. 2 is YBelieving that the current Idaho Codes
are encuml?erfed with many obsolete statutes and provisions that
add to printing expense and bulk of current editions and that

such statutes should be repealed as rapidly as possible after
discovery,

NOW, THEREFORE, Be it Resolved by the Idaho
State Bar that the Commissioners appoint a permanent
committee {o be known as Committee on Statutory Revision
o consist of not more than three members to which may be
referred proposed statutory repeals and which committee
shall have authority to recommend to the regular Legislative

Committee repeal bills to be presented to the state Legis-
lature,

. MR. E. B. SMITH: I favor this resolution, but I don’t think
it will ?wo-rk unless it is put up to the legislature for legislative
appropriation. It is a {remendous task, Based upon experience

which the Bar Commission has had it is extremely hard to get
lawyers to do this work.

* (Upon Motion the resolution was unanimously adopted,)
ME. ELAM: The next one is;

“Resolved that the Idaho State Bar approve a statute
to be passed by the State Legislature similar to the Statute
No. 10073 of Iowa Code of 1835, which reads as follows:
‘Affidavits, Explanations of Title — Presumplion.’ Affi-
davits explaining any defect in the chain of title ‘to any
real estate may be recorded as instruments affecting the
same, but ne one except the owner in possession of such
real estate shall have the right to file such affidavit. Such
affidavit or the record thereof, including all such affidavits
now of record, shall raise a presumption from the date of
recording that the purported facts stated therein are true;
after the lapse of three years from the date of such record-
ing such presumption shall be conclusive.”
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MR. GRIFFIN: 1 move that the proposed resclution be sub-
muitted to the legislative commiltee of the Bar for such action
as it deems wise and proper.
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that such Title Committee of the Local Bar Association
furnish to the Secretary of the Idaho State Bar copies of
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((The Motion was unanimously adopted.)

MR. ELAM: The next one is:

“WHEREAS, At the 1942 Annual Meeting of the Idaho
State Bar there were submitted thirteen “General Stand-
ards of Title Examination” for guidance in making title
examinations of real properiy situated 'in the State of
Idaho, and after submission to the Local Associations, no
objections were made thereto and they were therefor ap-
proved as Standards of the Idaho State Bar, and it is ad-
visable that other Standards presented at the meeting be
submitted to the Local Bar Associations for adoptiom, re-
jection or amendment, and that to expedite action thereon
each Local Bar Association appoint a “Title Committee”
to. make recommendations concerning Standards for Title
Examinations,

NOW, THEREFORE IT HERERY IS RESOLVED:

1. That the Standards of Title Examination as submitted
to the Idaho State Bar, and reported at pages 152-161, in-
clusive, Proceedings of the Idaho State Bar of 1942, are
declared to be approved Standards of the Idaho State
Bar; that the Standards submitted at the 1044 Annual
Meeting, be mimeographed in suiiable form and: sent to
the Local Bar Associations with the request that the same
be submitted, considered and acted upon at a stated meet-
ing and the resulis of such action be reported in writing
to. the Secretary of the Idaho State Bar before June 30,
1945, and

9. That whenever three-fourths of the Local Bar Asso-
ciptions have agreed on the adoption of any Standard or
Standards of Title Examination, and notice of the adoption
of such Standards shall have been given by the Secretary
of the Idaho State Bar to all of the T.ocal Bar Associations
and the members thereof, such Standards shall be deered
adopted by the Idaho State Bar and from the date of such
notice members of the Idaho State Bar shall be bound by
such Standards in the examination of abstracts of title
affecting real property in the State of Idaho.

3. That each Local Bar Association appoint three of its
members 4s a *Title Committee” to aid and assist in the
recommendatlon, compilation and correlation of Standards
of Title Examination of such T,0cal Bar Association and

all Standards of Title Examination adopted by the Com-
mittee’s Local Bar Association.

(After discussion the resolution was adopted.)

. (NOTE: Mr. Elam read each of the resolutions numbered
in Roman numerals from “I to VI inclusive, and each was sep-
arately adopted without discussion.)

I.

Resolved t.:da? this convention hereby extends ifs unanimous
vote of appreciation to the Bar of the Third Judicial District 'of '
the State of Idaho for acting as host to the 1944 State Bar Con-

venltion and for the entertainment of its members and the wives
of its members.

II.

That this convention give a unanimous vote of appreciation
to e‘ach person who has contributed to the success of the con-
vention by presenting papers or otherwise and particularly io
those w‘ho have come from other states; that a copy of the printed
procegdm‘gs autographed by the officers of the Idaho State Bar
Asso_clation be ‘forwarded to each person appearing at the con-
vention from outside the State of Idaho, including the officers
pf tt}e Army and Navy who came for the specific purpose of pre-
senting the “E"” award to the Idaho State Bar.

15

__Th'at the salary of the Judges of our Court should be increaséd
to be in .]ine with the compensation which is paid Judges in the
surrcfundmg states; that the salary of District Judges be increased
to Six Thousand ($6,000.00) Dollars per year and the salaries for
the Supreme Court Judges should be increased to Seventy-five
HEmdred ($7,500.000 Dollars per year; that the legislative com-
mittee of the Bar Association sponscr a bill before the 28th session
of the legislature of the State of Idaho. to put into effect this
recommendation.

Iv.

.T_hat the Act entitled “An Act establishing and relating to a
Judicial Council and appropriating money therefor” which has
be'er»l-.pl;'esentedE ta- this convention by “The Committee on Re-
exa.l:m.nation of Reorganization of Courts, Judicial Salary and
Judicial Retirements,” be, and the same is hereby approved; that
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the legislative committee of the State Bar Association be and

the same is heréby instructed to present said Act to the 28th

session of the Legislature of the State of Idaho and to sponsor
the same. '

V.

That the license fee for lawyers be increased from $7.50 per
year to $10.00 per year.

VI,

That the Idaho State Bar and each member thereof pledges
its support to the members of the Bar who are now in the Armed
forces, to do everything possible in assisting thein in re-establish-
ing their prgctice upon their return to the State of Idaho.

(Mr, Elam read the following resolution.)

Appreciating the fact that the State of Idaho has already too
long delayed a renovation and modernization of its archaic penal
system in keeping with the progress made by all the surrocunding
states; that present constitutional prohibitions to the replacement
of our present political control with competent, non-partisan,
trained personnel must be removed in order to provide the proper
rehabilitation of prison inmates, both for their own welfare as

well as for the protection of our communities to which they will
returm.

NOW, THEREFORE, be it RESOLVED by the Idaho Stale
Bar Association that we urge the adoption at the coming general
election, November 7, 1944, of the two remaining constitutional
amendments necessary to carry out the prison reforms, namely:
H. J. R. No. 3, providing for the abolition of the present Board
of State Prison Comunissicners, and H., J. R. No. 4, taking the
pardoning power out of the hands of the present state elective
officers and investing same in the Governor of the state, subject,
however, to such regulations as may be provided by law, that
is, subject to such regulations as the Legislature may from time
o time prescribe.

(After discussion the resolution was unanimously
carried.)

MR. MARCUS WARE: (After discussion of the subject) 1
would like to move the adoption of the following:

“That the matter of including studies in psychology.
for pre-legal or law students be referred to the Bar Com-
mission for iis consideration and action.”
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PRES. HYATT: The law school isn’t doing anything in in-
sisting on some psychology in connection with the law education.
I think i#'s up to the Bar to offer some suggestions to the faculty

. of the law school.

MR. JAMES BUTLER: The medical profession has done a

great deal for that profession, because through its association it
‘has taken hold of medical schools, and the standards which inust

be maintained and the type of studies they should have to grad-

“late. I'd like to see this thing go through if only for the reason

that it shows the lawyers of this state might some day continue
with this sort of thing. Maybe in a year we will be able to do
something with the law school and do something comparable to
the medical schools.

{(The Motion was adopted.)

MR. ELAM: The Committee has one further recommendation;
that the Bar Commissioners appeint the resolutions committee
about one week before the meeting of the Bar. Then let the
committee have the advantage of as many of the papers as possible

* ahead of time. It would give them time {o work on these subjeects.

PRES. HYATT: When the local bdr associations get to work-
ing again I think that can be. Thank you, Mr. Elam, The Pros-
ecuting Attorney’s Association has a report.

MR. MARCUS J. WARE: The new officers are:

President, Marcus J. Ware, Lewiston, Nez Perce County;
Vice-President, T. E. McDonald, Idaho City, Boise County,
Secretary, V. K. Jeppesen, Caidwell, - Canyon County.

The Association will undertake a study of prison reforms
legislation (1) to provide for the segregation of first offenders;
{2) that district judges be authorized to commit first offenders
to work camps or other rehabilitation centers to be provided ifor
first offenders who have committed less serious crimes.

PRES. HYATT: It was announced yesterday evening that
Emery T. Knudson was elected commissioner from the Northern
District. Unfortunately he wasn’t able to be here, Your new
officers are E. B. Smith, Boise, President, Paul T. Peterson, Idaho
Fails, Vice President and Sam S. Griffin, Boise, Secretary. I will
stand the new President on his feet. He is a work horse. These
programs you owe to him, I am glad you have somebody like
him {o carry on.

MR. E. B. SMITH: Mr. Hyatt, the retiring president, and
members of the Idaho State Bar, I humbly accept this position.
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May I say a word now about our programs. The present pro-
gram which was spomsored by your retiring FPresident, your dis-
tinguished Secretary and by your Commission, has pointed out
the concrete practical things with which we must deal; and a
proper mixture of ideology for the profession and the membership;
and a bit of sociability and humor, Those are the three things
upon which our programs rest. Without these your programs are
a failure and they will be a failure. This year and the few years
past hundreds and hundreds of man hours have gone into the prep-
aration of these programs; I would say thousands, by your Com-
mission, by your committees, by the able men in preparing the
papers presented for these meetlings; papers which could go into
any law journal in the world and we would be proud of them.
For the past few years, these programs have been your programs,
not what some one or two thought they ought to be after sitting
down in an office, because nobody can do- it that way. The pat-
tern has been one of trying to find out what is in the minds of the
members, by finding out what the lawyers in each community
were thinking about. We try to find out the trends and bring
them 1o you in these programs. We have contacted members all
over the State to find out what you want. to know about, and not
what we think you ought to know about. :

We don't care very much about the ethics of the Chinese;
that isn’t a practical subject in Idaho, but we do endeavor to. select
subjects showing trends and practical, workable suggestions.

PRES. HYATT: The meeting is adjourned.

Note: At a special noon luncheon representatives of
the Secretary of War and of the Secretary of the Navy pre-
sented to the Idaho State Bar separate Certificates of Ap-
preciation in recognition of the participation by the Bar
and its individual members in rendering legal assistance to
military and naval personnel and their dependents. The
Certificates will’ be framed and -hung in the Law Library
in the State Capitol Building at Boise,
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