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of the
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P, J. EVANS, Preston, Chairman
EUGENE 5. WARE, Keilogg, Secretary

Coeur ’Alene, Idaho
July 21, 1538, 10:00 A. M.

PROPOSED RESOLUTIONS

Pursuant to directions of the 1937 meeting that proposed resolutions
be submiited in writing to the Secretary and by him mailed to members
prior to the meeting of the Idaho State Bar, the following were so
proposed ahd mailed, for consideration and action at the 1938 meeting
of the Idaho State Bar, July 22, 23, 1938, at Coeur d’Alene, Idaho:

. T .

RESOLVED, That practice and procedure in Idaho Courts should
be fixed and regulated by Rules of the Supreme Court, and that the
Legislative Committee of the Idaho State Bar is hereby instructed to
draft, and endeavor. to secure enactment of, all necessary legislation

therefor,

' . II

RESQLVED, That the Supreme Court be, and hereby is, respect-
fully requested to eause to be appointed a committee of members of
the Idaho State Bar %o aid and assist the Court in the preparation of
Rules of Practlce and Procedure in the Courts of Idaho.

IIx .

RESOLVED, That so far as practicable Rules of Practice and Pro-
cedure In the Courts of Ydaho, which may be adopted by the Supreme
Court, should conform to the Rules of Civil Procedure for the District
Courts of the United States adopted by the Supreme Court of the
Uoré,l:)ed Stales, pursuant to the Act of Congress June 19, 1934 (48 Stat.
1 '
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v
RESOLVED, That the Supreme Court be, and hereby ls, requested
to amend its Rule 43 50 as to allow as costs the actual amount expended
or Incurred for printed briefs up to 45 pages.
v
RESOLVED, That the Supreme Court be, and hereby is, requested
to amend Rules relating to oral argument so as to provide: (a) 15
minutes more time for appellant then respondent, because of necessity
of statement of facts by appellant; (b) the Court shall examine the
records and briefs prior to oral arguments; {c) that the Court, af?er
prior examination of the record and briefs and upon reasonable notice
'to attorneys prior to oral argument, may state the matters upon which
the Court deslres oral argument, and limlt argument thereto; (d) the
Court, after examination of records and brlefs, or after a:t'ggment, may
submit to the attorneys questions to be briefed, or further briefed.
VI
RESOLVED, That the annual license fee for attorneys be increased
from $5.00 to $7.50, provided the same is approprlated for the use of
the Idaho State Bar and its Board of Commissioners, and the Legislative
Committee is hereby directed to draft, and endeavor to secute enactient
of, all necessary leglslation therefor.

v
WHEREAS, Experience has demonstrated that the present method
of handling contested Workmen’s Compensation cases results in r}l{mer-
ous appeals to the Courts and consequent expense and delay to injured
workmen:

NOW, THEREFORE, RESOLVED, That the Board of Commissio.n-
ers appoint a committee of the Bar to study the question, draft legis-
letion providing for trials of such ¢ontested cases In the Courts, and
otherwise relieving workmen of expense and delay, and that such com-
mittee use 1ts best efforts to secure enactment of such leglslation.

vio
WHEREAS, The expense of investigating and examining applicants
for admission to the Bar greatly exceeds the $3.00 fee now required to
be paid by spplicants, and such additional expense is a burden upon
the finances available for the work of the Idaho State Bar:

NOW, THEREFORE, RESOLVED, That the Supreme Court .be, and
hereby Is, requested to requite applicants not theretofore admitted to
practice elsewhere to pay an investigation and examination ff:e 0‘1’ $25.00,
and those theretofore admitted elsewhere to pay an investigation and
examination fee of $50.00, and providing that the Board may keep the
fees so paid in a fund from which the Board may 1:!31' expenses 91’ and
connected with investigation, examinstion, and admission of applicants.

@

RESOLVED, That the Board appoint a standing Committee on Law
Books, Publications and Directories, whose duty it shall be to pass upon
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and make recommendations concerning law books, law publications, and

directories offered for sale or subscription to members of the Idgho
State Bar; and

RESOLVED, That # i3 the oplnion of the Ideho State Bar that
members should not purchase or subseribe for such books, publications,

or directories unfll after the publisher shall have submitted the same
to such Committee; and

RESOLVED, That such Committes shalj have authority to make
rules and regulations concerning the examination, opinion on, publica-~
tlon or distribution of information concerning such books, and the dis-
position of such thereof as publishers may submit t0 such Committee.

X
RESOLVED, That amendments of the Canons of Professional and
Judicial Ethles adopted by the American Bar Association since Tebru-
ary 4, 1837, and to the date of this meeting, be and they hereby are
edopted as amendments of the Canons of Ethics of the Tdaho State Bar,

PROCEEDINGS

) MR. EVANS: In view of the fact our Secretary, Mr. H. E. Ray,
is not present, nominations will be in order for the election of a secre-
tary for this meeting.

(Mr. Eugene S. Ware of Kellogg was unanimously elected to act
as Becretary.)

MR. EVANS: We have for discussion this morning the ¢uestion
of oral argument in the Supreme Court. This matter was referred to
the dlfferent local bar assoclations for their action, Only two of them
have reported so far and if there are any other reports of any of the
local har associations, we might get their report at this time as to
the action of their local associations on thisz matter,

. MR. FRANK KIBBLER: 1 have the report of the Seventh Dis-
triet Association. (Turns in report.)

MR, EVANS: The report of the Seventh District is noncomital.
They refer the matbter for action of the State Bar,

MR. HYATT: I nolce the subject is covered by printed Resolu-
tion No. 5. RESOLVED, That the Supreme Court be, and hereby is,
requested to amend riles relating to oral arguments so as to provide:
(a) Fifteen minutes more thne for appellants and respondents because
of necessity of statement of faots by appellant; (b} The court shall
examine the records and briefs prior to oral argument; (¢) That the
court, after prior examination of the record and briefs and upon rea-
sonable notice to aftorneys, prier to oral argument, may state the
matters about which the court desires oral argument, and limdt argu-
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ment thereto ; (a) The court, after examination of records and- briefs,
or after arguments, may submit to the attorneys questions to be briefed,
or further briefed.

ME. BOWDEN: I move that each of these paragraphs or sections
he passed on separalely. :

MR. HYATT: Second the motion.

(Thereupon the motion was carried unanimously.)

MR. EVANS: We are ready te take actiun on the first paragraph;
“That the Supreme Court: be, and hereby is, requested to amend rules
relating to oral argument so as to provide; {(a) Fifteen minutes more
time for appellants and respondents, because of necessity of statement
of faci{s hy appellant.”

MR. BOWDEN: I move its adoption,
MR, BOUGHTON: I will second the motion.

MR. HYATT: I would Uke to offer an amendment to that chang~
ing 1t to read ten minutes instead of fifteen. There seems to be sommne
objection that it would be giving the appellant too much advantage.
But I believe they should have more time. I offer that as a substitute
amendment,

MRE. ABE GOFF: I will second that,

MR. WAYNE: I am opposed because it is against all precedent.
For over a century the highest court in this country has allowed the
same length of time to respondents as it does to the appellant, It is
true with the Circuit Courb of Appeals. The reason piven for this
change does not exist, I have never heard of a case involving a
real guestion of fact, since I have been in Idaho, in which both partles,
hoth Int thelr briefs end in their oral arguments make a statement of
all the facts. I can see no reason Why one side of the controversy
should have more lenpgth of tlme, Now I know that the respondent,
if it is a cmse where there Is a real question in controversy, Is never
satlsfied with the statement of fact made by the appellant. I am op-
posd to it both on the grounds of precedent and hecause I see no
real logic in the reason given.

MRE. GOFF: I want to reise this guestlon, Mr..Chairman, whether
we are voting as 4 local unit or voting Individuslly. I don’t know that
all of the local bars are represented here and I am nol comiitted
one way or the other, but just wondering whether we should vote as
delegates in a unit or vote as individuals.

MRE. EVANS: In view of the small number assembled, perhaps
we should vote as Individusls and present the report of our actions
to the main convention with that explanation, because whatever action
we take 1s prellminary to the action taken by the convention in the
next few deys. I do not think we need o be any too technical in

e SR
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passing on this matter here. All of those in favoer of the motion limit-
ing additional #ime to not more than fen minutes will signify by
saying aye. '

- My opinion is the no’s have it and motlon is lost.

MR. EVANS: The next question is “that the Supreme Court be,
and hereby is reguested to amend ruies relating to oral argument so
as te provide that the court shall examine the records and briefs prior
to oral argument.”

ME. HORNING: They are presumed to do that already,

MR. ROBERT ELDER: I am not e delegate. I would tike. to
know, if we have a Tesolution to present to the Bar meeting here
looking toward following ocut the suggestlons of the American Ber
Asspciation permitting the courts of this State to establish procedure
in the state by rules instead of by statute.

MR. EVANS: We are met for the purpose of trying to formulate
some course of procedure that will make the Idsho Bar functlon more
effectively. Last year was the first time that the local bar associations
were called together, We were called for the purpose of study and
the Bar Commission feels that we should study the matter in order
that the State Bar might funection effectively, It is quite evident the
Iocal ber associations must be organized and they must function before
the State Bar can accomplish what it should. This meeting was
called, of course, for the purpose of carrying out the program that
has been outlined here and trying to dispose of matters of our organ-
ization, the local Bar Associations, so that We may function intelli-
gently and effectively for the purpose of enabling our State Bar to
function,

Going to this last guestion, thet is covered in printed Resolution
No. one which will- be submitted to the main convention, so I don't
think that. this session need io take up time necessary o discuss
that. I think we will get through quicker If we go shead and pass
on the mefters that are set down on the program and then we can
present them to the maln convention fpr they are the ones to take
final action.

MR. A. L. MORGAN: Practically every matier coming befare you

~Is a guestion that was thoroughly discussed last year at Idaho Falls.

Such members of the Court desiring to be there, were there, and
these resolutions, which you are passing on now, have heen bhefore
the State Bar and sent back to the local organizations for their action,
so that the Court would be advised as to what is going on, Judge
Ailshje advocated that the legislature be asked to pass a law permit-
ting the Court to adopt procedure rules, netwithstanding that those
who have made a study are generally of the opinion that the Court
has that power now under the constitution.

MRE. EVANS: The subdivision (b) is the matter that is now up
for discussion; that the Supreme Court shall examine the records and
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briefs prlor to oral argument. What is your pleasure on that ques-
tlon?

MR. BOUGHTON: As I recall, Mr. Chairman, that particular
question was injected into the meeting by one of the members of the
Supreme Court himself &t the last meeting. There was considerable
discusston and it was referred hack to this meeting.

MR. HYATT: I move that thls section favor a recommendation
to the Supreme Court that briefs and transeripts be read prior to
cral argument. I think we have accomplished what we have wanted
the last year on that. I have heard the hoys who have been up before
the Supreme Court, say that they get a lot more than they did before.

(The motion was seconded by Mr. Bowden, put to a vote and
carried unanimously.)

MR. EVANS: The next subdivision is; “that the Court, after
prior examination of the record and briefs, upon reasonable notice
to attorneys, prlor to oral argument, may state the matters upon
which the court desires oral argument, and limit argument thereto.”

MR. GOFF: It seems to me that we can get some angle of what
the court is conecerned about and I am in favor of that part limiting
it solely to those points raised by the court because it is possible
they may have same preconceived notion that oral argument might
be helpful. I am in favor of getting a tip from the Supreme Court
as to what they want.

MR. EVANS: Your ldea 1s to leave it as it is except to strike

out that part that limits the oral argument to matiers to which the
court directs your attention.

MR. GOFF': Yes.

© MR. HORNING: I have no objectlon to that., The court might
have some slant on the case that in my judgment might be wrong
because of the fact the Court did not get my theory on it. I do not
think there should be any limitation on what you are to falk about.
Let 1t read this way, “shall not llmit oral argument to such point”
and I move that it so read.

MR. GOFF: I second the motion.

MR, BOUGHTON: I think that will limit facts we want to dis-
cuss, For Instance, riparlan rights—we have trled to get that question

definitely settled, If they Hmit it and do not permit you to present.

that question any further, it just limits us to those definite matters
before the Court.

MR. WAYNE: It does seem to me that both subdivisions, “C*
and “D", as well as some of those sections, has little to do with it
The Court haes, as a matter of fact, always exercised that right to
submit particular questions to be re-briefed and upon occasion, by
reargument. I remember one partleular e¢ase I had in which they or-
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dered a rehearing and limited both brief and argument. Upon certain
matters of theory they didn’t allow us a Tehearing. However, I am
going to vote in favor of it—whatever the section does.

MR. EVANS: All those in favor of the motion which now Teads
as follows; “That the Court, atter prior examinatlon of the record and
briefs and upon reasonable notice to attorneys prior to oral argument,
may state the matfters upon which the Court desires oral argument,
but shall not limit such oral argument to smch questions raised.”” All
those in favor of the motion signify by saying “aye.”

('I‘-hereupon Mr. Evans declared the motlon carried.)

MR. EVANS: Bubdivision “D” is “the Court, after examination
of records and brlefs, or after argument, may submit to the attorneys
questions to be briefed, or further briefed” As I understand that
matter, gentlemen, it simply means this—the Court before deciding
the matiter upon the original presentation, might ask for additional
briefs—

MRE. HYATT: I move the adoption.
MR. OLEARY: I will second if.

MR. EVANS: All those in favor of the motion signify by say-
ing “Aye”
(Thereupon Mr. Evans declared the motion carried.)

MR. HYATT: In viéw of what came up on this guestion—the
abolition of oral argument altogether, I think it would be‘well if we
would have a resolution adopted at this time that the local bar sec-
tion is opposed to abolition of oral argument in the Supreme Cour.
While we can't control the Court, they want to get an expression
on these matters, That is largely the purpose of it. I think that
question was up last year with reference bto oral argument and I move
such a resolution be adopted “that we favor oral argument in asll
cases.” '

MR. EVANS: That would present the matter clearly to the con-
vention,

{Thereupon the motion was seconded.)

MR. EVANS: All those in favor of golng on record opposlng
limitation of oral argument before the Supreme Court slgnify by
saying “Aye.”

(Thereupon the motion caerried.)

MR. EVANS: Now, we will go ahead with this questlon of in-
creasing Iawyers’ annual lcense fees to $7.50. I suppose that all of
you present have had this matter up before in the local bar assocla-
tions, so you are probably ready to vote on this question without
much waste of time, '

MR. O'LEARY: The idea behind 1t is, there was an old surplus
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of un-used- funds in the treasury which cerried us along so far but
is about exhausted and there s some question whether the Iegisla-
fure may continue the appropriztion every year. The Board favors
using this extra $2.50 for investigation and expenses and possibly a
small fee to any person who might be selected to prosecute or appear
in a disbarment proceeding, The third district is in favor of that
increase. )

MR. EVANS: I might state that the fifth distrlet of which I am
a member, comprising the five southeastern counties, also favors the
ralsing of the fee.

MR. WAYNE: 8o does Shoshone counfy.
{Someone): And the Seventh district.

MR. EVANS: The Fighth went on record as not favoring it. Of
course the final action, gentlemen, will be taken up In the main con-
vention. It is simply a recommendation from this section meeting.

MR. LIBLER: I move the adoption of the resolution.

MR. EVANS: It has been duly moved and seconded- that the
resolution favoring the ralsing of annual fee from $5.00 to $7.50 be
recommended to the mmain bar convention.

MR. HORNING: I will second it.

MR. HYATT: I want to explain the way the Clearwater bar has
been Instructed to vote. We are instructed to vote on condition that
& law be passed whereby the legislature cannot handle our money;
then the lawyers down our way are In favor of anything we want
to levy., Now we ‘have to pay our money and the Leglslaiure can
appropriate 1t for us if they want fo and i they don't, we pay it and
they can throw it in the general fund. I don’t see where having an
appropriation will glve us any protection because the Legislature can
change it under the law, so, in view of the law now, we have to vote
to oppose it for that reason. 'We are In favor of an increase for the
purpose of nvestigating the legal profession and for the prosecution
of disbarment proceedings. We can’t get along without money, but
as long as we haven't gob conftrol of that money, our members don't
want to vote for the increase.

MR. WAYNE: I understand this proposed resolution covers that
paint. Tt ralses the fees providing the same is appropriated for use
of the Idaho State Bar end lts board of commissioners and then di-
rects the leplstative commitlee to draft and attempt to secure the
enaciment of such a law,

MR. HYATT: 7Yes, we are In favor of such a resolution.

MR. KIBLER: This matter of increase of annual license feeg to
$7.50 has been a controversial subject for some titme. In our district
associntlon the committee brought In a report not favoring it and
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they were voted down by a close marpin, so we favor it as a district
agsociation. I think our report should slmply convey the district asso-
ciations' ideas and stating whether they are for or agalnst the proposi-
tion and submit that as a report to the convention rather than to
take an individual vote on that subject.

MR. EVANS: Your idea is the representation of the various bar
associations should report the action of their associations fo this or-
ganization?

ME. KIBLER: Yes. A ganvass taken here shows that seven asso-
ciations are in favor—we are really getting back into a conflict the
bar association has been striving to avoid,

MR. O'LEARY: I might say this $5.00 at the present time does
not cover the current expense of the Bar. The Board had to go back
into that old appropriation which has been continued every year and
which was not yet used. There has been some Worry whether the
Legislature would continue that every year. I dom’t think there has’
been any difficulty yet in getting that appropriated every year, ac-
cording to Mr, Griffin.

MR. EVANS: I might call your atiention to the resolution that
will be offered to the main econvention on this matter which is pro-
pased resolution No. 6, "Resolved that the annual license fee for
attorneys be Increased from $5.00 to $7.50, provided the same 1s appro-
priated for the use of the Idaho State Bar and its Board of Commis-
sloners, and the Ieglslative Committee 1s hereby directed to draft.
and endeavor to secure enactment’ of all necessary legislation therefor.”
It might cover thet if you ere going to add fo that “that it shall not
take effect until the necessary legislation shall have been enacted.”.

MR. WAYNE; As g provision for the increase,

MR. BOUGHTON: Mr, Morgan 1s a member of the commission—
what is the necessity for this increase?

MR. A. L. MORGAN: Our income which we have to operate on
is $5.00 per member per year. We had come over to us, as you know,
from the old volunteer association, a small sum of money which has
been carried along as a sort of trust fund and which we have had
to use from #ime to time. During the past year, we have had a humber
of expensive disciplinary proceedings. There were such things we felt
had to be carried through snd we <id. This has happened before in
years gone by and we find our funds very badly depleted. We found
out that, roughly, the cost of glving an examination was $25.00 per
student and for this the student pays In $3.00. A careful analysis
which goes down into even the question of postage expended in con-
nection with examination of applicants discloses the startling fact
that it costs us over $25.00 for esch individual that takes the exami-
nation. It is a condition of affalrs that wiil readily appeal to you
as - leading to bankruptcy in spite of anything we can do unless we
increase our revenue in some way.' Later on In the meeting there
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will be the question of raising this fee for examination to $25.00 or
whatever 1t may be. As a matter of fact, I don't ithink $25.00 is
enolgh. Bui I am going to pet our organization to recommend to
the maln asscciation that the commission be instructed to take what-
ever means, whether it means a constitutional amendment or what-~
ever it is, necessary to take this organization’s funds away from the
Btate of Tdaho entirely and put them In the hands of trustees ap-
polnted or elected by this assoclation. 'That is proposition number
one, as Mr. Hyatt has indicated here, but the commission has now
the power to call on every lawyer in this state to ald them in working
out a means of puiting that over.

We have just given an examination where twenty-five applicants
reported for examination and a lttle mathematics will show you what
it cost this association to glve that exemination. Now, the result of
that examinhation has been wholly, and exceedingly unsatisfactory.
‘These two things go together—one of them Is to get prectical experi-
ence’ into the applicants before they are permitted to take the exam-
Ination and another is provide finances to carry it on. I feel that
something has to be done and believe those fees ought to be raised
and I also believe that we must dlvorce ourselves from the State of
Tdaho treasury. If we hadn’t had a trust fund, we would have had
to take the money from our own pockets, and 10 a certain extent,
we did anyhow., Now, we have had plenty of our own money in the
treasury in the past but we couidn’t use it because the lepislature
didn't see fit to appropriate it for that particular year notwithstanding
the State Bar had made a fight to appropriate all the funds, and
hence the Auditor wouldn't draw warrants and we couldn't get our
money.

Now, we got by In the past byt the thing that confronds us Is this,
that sooner or later, if we bulld up a nice juicy fund in the Treasury
some legislature is golng to come along and take it away from us.
They will say, “Here is some money not being used and we will ap-
propriate it for something,” and that is the last of it and we domnt
get 4t back. Let us Incresse these fees providing we take the necessary
steps to segregate the money of the Idaho State Bar from the political
end of the State and take it out of the treasury.

MR. BEVANS: Mr. Morpgan, I would like to ask you g question
In connectlon with this resolution No. 8. In your opinion, does that
resolution cover the situatlon as you see it?

MR. A. L. MORGAN: Tt puts us In the same position we are
now, The orlginal Bar act appropriates our funds for our ownm use.
Now, if the Legislature passes this law raising the fee at all, I pre-
sume it will pass it in the same way, and it will be that way as long
ns some Leplslature does not come along and say, “You have got
more money than you need and we will put this over in the gen-
eral fund.”

MR, EVANS: Do you think it wise to railse the fees from $5.00
to $7.50 when that possibility confronts us?
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MR. A. L. MORGAN: I do for this reason—with the thing as
it is we have to take a chance and gamble with them. We need the
money to operate. 'We are only jeopardizing $2.50 more than we are
already jeopardizing. We can put the machinery In motion to do
something about 1t. As Mr, Hvatt states, I don't think the next Legis-
lature can give us any rellef we want because it is a close question
as to whether or not it will require a constitutional amendment, That
Is something that is going o require a lot of effort from this legisla-
tion committee but we want to see the thing through properly between
now and the tlme the Legislaiure meets. We have $5.00 in the pot
already and I don’t see why we should not shoot %2.50 more and take
a chance until we can get the thing straightened out.

MR. EVANS: This matter Is coming up before the main conven-
tion and the only matier we are considering here is what recommenda-
tion shall we make to the main tonvention in regard to this proposed
resolution, What is your pleasure on that?

MR. HYATT: After listening to Mr. Morgan I think T am justi-
fied in disregpardimg some of our instructions. I am going to move
this $7.50 fee be adopted. I agree with him we might as well shoot
$2.50 more and take that chance.

MR, WAYNE: T second the motion.

MR. EVANS: The next matter to come before this body is abolish-
ing the Industriel Accident Board. Resolution No. 7, “Whereas, Ex-
perience has demonstrated that the present method of handling con-
tested Workmen's Compensation cases results in numerous appeals to
the Courts and consequent expenses and delay to injured workmen:
Now, Therefore; Resclved, that the Board of Commlissioners appoint
a committee of the Bar to study the question, draft legislation pro-
viding for frials of such contested cases in the Courts, and otherwise
relieving workmen of- expense and delay, and that such corunittee
use Its best efforts to secure enectment of such leglslation.”

I might state, on reading that resolution, that does not seem to
cover the matter set down for consideration here to abolish the In-
dustriel Accident Board. We have had that matter up for discission.
I don’t know whether this question of abolishing the Industrial Acel-
dent Board was infended as a joke at thelr expenses or whether it was
seriously proposed, but s Iot of attorneys of this State are holding a
very bitter feeling regarding that Board, They are not at all satisfled
with its manner of functloning. They want to abolish the thing, 'The
regolution thet will be presented to the convention does not go that
far. It provides for a simple procedure but it would still permit this
Board to function.

MR. McFARLAND: Has any study been made to ascertain whether
there are— '

MR. WAYNE: I move the adoption of this resolution.
MR. GOFF: I second the motion,
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MR. WAYNE: I haven’t given it any particular study except this
resolutlon Is, the way I read it, simply getting away from the pre-
liminary hearing, or taking from the Industrial Accident Board its
powers and functions as a fact findlng body. I think they have been
pretty well curtailed anyhow. And, as a matter of necessity, we started
out with the proposition thet the findings of the Industrisl Accldent
Board upon questions of fact were conclusive even upon the courts
and under the old law, prior to the last amendment, the District Courts
had pretty well shattered that idea, so that continually the District
Courts had examined into the facts and in most recent decisions, from
our own Supreme Court, and very properly I think, sitice the appeal
is direct to them, they took the position that they not only had the
power but it was their duty end function to examine into the findings
of the Industrial Accident Board upon the questions of fact and to
“see to 1t that their findings were supported by the evidence and that
it was legnlly competent, relevant and msterial and that if the find-
ings were not so supported that they would be reversed on the facts.
A committee of three travel around the State and hear the evidence
in a perfunctory way, many tlmes, not always, and they attempt to
make their findings conclusive upon the Court. It must be evident to
that Board that the Courfs and lawyers will not stand for any such
proposition as thet, and I think it is & move in the right direction to
put the trial of contested compensatlon cases, right where other cases
are, In the District Court.

MR. ELDER: Mr. Chairman. I am deeply Interested. Not only
onh this question in regard to this particular legislation, but ali of such
class of leglslation, Now, I may remind you, gentlemen, we are wholly
goi-erned from the National Government down. As a state we have
the three branches, legislative, judicial and executive. In the last
twenty-five years there has been developd in the couniry a sentiment
against the lawyer, agalnst the judiclary end it has been brought about
by just such boards as this which claim they are more falr to the
individual. You have a board here that goes out and makes an invesii-
gation. Often tlmes, even, boards are prosecutor, judge and the jury
and they try the whole thing. There is no such thing es impartial de-
clslons in such ceses. I em deeply interested in having the Bar see
the judiclary in this country protected from such laws. We must main-
taln faith in cur judiciary and in our judicizl system and if we don't,
we lawyers are out of business anyway. I am heartily in favor of see-
ing this resolution, not only presented here but presented on the floor
of the conventlon and discussed because I belleve it is time the Iawyers
teke note and wake up to the situation that Is confronting them with
referetice to these different boards that are taking unto themselves all
the legislative, executive and judicial functions of government. I don't
believe In if.

ME. GOFF: I would llke to add one thing more. After all, these
boards are created to do justice and my experience has been that actu-
ally the poor devil who has a matter to present more often does not
recelve the justice before one of these bhoards that he does in an im-
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partial court of law..I heartily approve of everything of which the
gentleman here just spoke.

MR. BOUGHTON: I understand the resoluilon to be that a com-
mittee is to be appointed to study and draft leglslation with the object
of cutting down the expenses of presenting a matter of an injured
workman. This, in 1iself, does nol sugpest abolitlon of the board.

MR. EVANS: That is e correct understanding, Mr. Boughton. I
don’t think at this fime we are In position to take intelligent action
but that we further study the matter. This resolutioh seems to cover
that proposition providing for further investigation and presentation
of such recommendation to tlie legislature and passage of such legisla-
tion as will remedy the condition suggested at the present time. I will
say I am heartily in favor of what Mr. Elder sﬁggests. The trouble is
these boards funection in such an arbitrary manner and they throw
away all rules of law and in consideration of cases that come before
them they are more arbifrary than the kings of old. These accident
ceges could be considered mmore intelligently, more fairly and more im-
partially by our present judicial organizatlons than they can be by
submitting them to these hoards and for that reason we favor abolish-
ment of the Industrial Accident Board and that these matters be pre-
sented for trial as part of the functions of the courts of this state so
the injured paerty may have a hearing on the merits under the pro-
tection of the law.

MR. BEARDSMORE: I believe our resolution should be even a
Iittle bit stronger and should say we go on record favoring the abolish-
ment of the Industrial Accident Board. As I recall, it had been re-
ferred back to the local sections last year.

MR. ELDER: I would not be in favor of repeal of the law with
reference at least to some duties which should be delegated to the
Board, the manager or someone for the purpose of looking up some
of these questions. Many of them never come Into court. . I see no
reason for three members of the Board, but if you had one member
and if there was no contest In the matter, that could be certified on
the record, could just be filed in the District Court and if it was con-
tested the District Court would be the judge of the facts and the law
and then appeal would be o the Supreme Court. But there are & lot
of administrative matters that should be handled by the Board or an
administrator of some kind.

MR. EVANS: To prevent this question becoming too Involved, gen-
tlemen, I think we should pass on this resolution that is before the
meeting at the present time and defer aciioh on the question of abol-
Ishing the Board., There is a motlon before the meeting and duly sec-
onded that we favor the adoption of this resolution for the conventlon.
All those in favor of the question signify by saying “Aye”

(Thereupon the motion carried unanimously.)
ME. EVANS: Sub-division “E” “Amendment of Uniform Local by-
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laws, relative to fee schedule” I think there is a resolution submitted

onh that to the State Bar. What action has been taken by the differ-

ent Bar Associations in discussing thils adoption of local fee schedules?

MR. A, L. MORGAN: I will say this—the matter of fee schedules
has alweys been ga troublesome proposition and the difficulty was we
feared that the regulation that we had prepared was not quite sufficient
to enable the State Bar to enforce the local fee schedule and it requires
the Board's order to be absolutely certain about it. There should still be

"an amendment in the by-laws of the local Bar organizations and, to
meke the matter entirely safe, a resolution from this body I think will
probably put that over,

MR, EVANS: We will pass it now. We will proceed with Sub-
divislon “PF,” "Increase of examination fees of appllcants.” A resolu-
Hon has been proposed on that matter, to be presented to the main
conventlon, which reads as follows: “Whereas, the expense of investi-
gating and examining applicants for admission to the Bar greatly ex-
ceeds the $3.00 fee now required to be paid by applicants, and such ad-
ditionsl expense 1s = burden upon the flnances avallable for the work
of the Idaho State Bar: Now, therefore, Resolved, that the Supreme
Court be, and hereby Is, requested to require applicants not theretofore
admitted to practice elsewhere to pay an investigation and examination
fee of $25,00, and those theretofore admitted elsewhere to pay an in-
vestigation and examination fee of $50.00, and providing ihat the Board
may keep the fees so pald in 2 fund from which the Bosrd may pay
expenses of and conhected with investigation, examination, and admis-
sion of applicants.”” You have all heard the remarks of the President
of the association on that msaiter and it 1s now open for discussion.

ME, HORNING: I move its adoption,
MRE. HYATT: Second the motion.

MR. A. L. MORGAN: May I suggest that this resolution be
changed; this limits the use to which that money ecan be put. There
1s no particular reason why it should be Ilimited to examination. It
ought to go Into the funds of the Idaho State Bar to use as it sees
fit. What we endeavored to do was to put that Into the fund which
does not get into the State Treasury. I don't know whether we can get
by with it or not, but T am always in favor of frylng. If We can keeD
it out of there for the preseni, I think it cen satlsfactorlly be handled
by the commission, We have learned to do that with our own funds,
whatever they are, and we think it ought to be placed in the hands
of the commission or in trstees.

MR. GOFF: It seems to me Mr. Morgan is right. If for some
reason the commission woulkd have to make up a deficit and if there
waan't encugh in the funds of the Bar, and I there is a liftle over in
this fund, it should go In the general fund, and I am in favor of the
motion providing this lmitation is ta.];en off.

MR. A. L. MORGAN: We want to keep it out of the State Treas-
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ury if there is any way to do if. Possibly the resolution as it stands
would be all right for this orgenization. We will consider it further
and it can be amended In 't.hg future if we find that necessary.

MR. EVANS: Al in favor of the motion signify by saylng “Aye”
(Thereupon the motion carried unanimeusly.)

MR. EVANS: There is another resolution that has been proposed—
resolution No, 10. “Resolved thet amendments of the Canons of Pro-
fesstonal and Judieial Ethics adopted by the American Bar Assccigtion
since February 4, 1937, and to the date of this meeting, he and they
hereby are adopted as amendments of the Canons of Ethics of the
Idaho State Bar.”

MR. A, L. MORGAN: I have been studylng Canons and it seems
to me that it is a little bit dangerous to adopt Canons of Ethics adopted
by the American Bar Association. I am a member of that assoclation.
Thete are a lot of things those people do thet I don't approve of, The
Canons of Ethies that have been submitted may be all right and may
not be all right. I want to direct your attention to one thing in the
present rules of the Idaho Btate Bar; a violation of the Canons of
Ethics adopted by this organization is a ground for disbarment, I¢ is
& rather serions matter to write something in the way of Canons of
Ethics unless we want it there. I think they should be adopted one at
& time or at least be given careful consideration before adopting them.
I hope you will de that because I don’t want some bar commission de-
clding a matter for violatlon of some Canon of Ethies T never heard of.

_MR. LOOFBORROW: Don't our by-laws provide we shall be gov-
erned by the Amerlcan Bar Asscolation Cenons of Etthes?

MR. A. L. MORGAN: Hete is the Rule—we specifically had them
under consideration of the court at the time this rule was adopted.
“In addition to any specliic rules of the Supreme Court and Statutes
of this Btate, the canons of professional ethics of the Amerlcan Bar
Assoclation now in effect shall constitute the Code of Ethles of this
Association,’”

Those are the Canons of Ethics which were In effect at the time.
That limitetlon was placed in-there for the very reason that the Court
and Commnission felt that we should not place ourselves under the con-
trol of ithe American Bar Assoclation and be hound by any regulation
which they might see fit to pass in the future. ¥f we were bound by
any regulation which they passed, then the resolution here would be en-
tirely cub of place anyhow—in other words, the rules as they now sre,

_ means, unless we adopt the Canons as amended, we are not bound

by them.

MR. BOUGHTON: I am generally constifutionally opposed to
adopting blindly -any regulations and rules which we are ignorant of.
We have had a campaign of that the last few years as suggested by

Mr, Elder.
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MR. EVANS: Would anyone make the motion that we refer the
matter without recommendation to the convention?

MR. WAYNE: I will make such a motion,
MR. JIBLER: Second it.
{Thereupon the matter was put to a vote and carrled unanimously.}

MR. EVANS: We have several other matters, gentlemen, we should
conslder—this question of repeal of gbsolete laws, What recommenda-
tion should we make to the convention about this? The Lord khows,
we have plenty of them. Are we going to save them as curiosities or
take steps to eliminate them?

This question of undform instructlons to juries—what action should
we take in regard to that, and then there is another question—a very
important question. I don't think we can possibly get through without
another session this afternoon. There Is a lot of work in this local bar
section If this group is to bz organized in the future. If we are such
an important branch of the work of the State Bar, it seems lo me we
ought to have some definite organization of our own. As it stands now
1 frankly confess I don't know whether we are the tall that wags the
dog or whether we are the dog itself.

Now, I had down here “organization of local bar sections commist-
{ee.” We ought to have a commitiee In charge of activities of this de-
partment-of the State Bar defining our powers and duties and procedure
and determining the number and kinds of offlces that we have in this
section and the manner of their gelection and terms of office and de-
fining their duties and draft by-laws and so on. We want a committee
to do. these things. We have got to do something for the purpose of co-
ordinating and providing for the business of this sub-division of the
State Bar, so I don’t see how we can possibly avold coming back this
atternoon. :

(Thereupon it was moved and seconded that an adjournment be
taken to 1:30.)

1:30 P. M.
MR. EVANS: We will take up first this sub-division “E” again,
relative to “Amendment of Uniform Local By-laws relative to fee sched-
ules.”

MR. HYATT: A part of that same proposition is with ‘reference to
adoption of uniform rule In your own local bar assoclatlon with refer-
ence to division of fees 'with non-resident attorneys. I want some dis-
cussipn on it. I move adeption of this resolutlon— Where a resident
Idaho attorney is associated or connected with an attormey ocutside the
State of Idaho in cases within the State of Idaho, the resldent Idaho
attorney must be present at all hearings before all the Courts or Judges,
Boards or Commissions in this state and shall receive not less than
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one-third of the fee of the non-resident attorney, and that for the pur-
pose of division, the amount of fee, shal! in no case be considered to he
less than that set by the Court where such fee is fixed by the Court.”

In other words, we are confronted every day with the question of
dividing fees on business sent in from Spokane and you fellows in
southeastern Idaho are probebly confronted with the same thing from
Selt Lake. We generally request one-half of the fee where work 15 done
at ali, That may be too high in some cases and for that reason we
adopted the one-third as a minimum.

ME. GOFF: I wlll second it.

MR. BEARDSMORE: Does that motion mean that it is to be &
uniform ruling?

MR. HYATT: Yes, the adoption of a uniform ruling.

MR. BEARDSMORE: Our local rules provide that the local attor-
ney ¢ollect and retain the minimum fee. This may conflict with our
ruling whereby we can't charge less than the mindimum fee,

(Voice): I move an amendment that not less than the minimum
fee provided by the schedule, shall be paid to the local atlorney.

MR. EVANS: You have heard the amendment, gentlemen. Is
there any second to the amendment?

MR. TYATT! That amendment is perfectly agreeable, if I under-
stand it correctly. It means that one-third is the minimum on division;
if one-third is less than the minimum fee for appearanlce in the State
or District Court you have to charge the minimum fee for appearance
and that is perfectly all right, but what we are after down there is to
have something adopted that is uniform so we can all stay with it. It
Is for the purpose of fixing the minimum.

MR. EVANS: Do you accept the amendment?

MR. GOFF: I will accept the amendment. As I see it, it does not
suspend any rule you might have in the assoclatlon.

MR. BEARDSMORE: Do I take it your rule now is one-third and
by amendment the minimum fee of our schedule is to be retained by the
local attorney?

MR. HYATT: Yes.

MR. ROBERT McFA'RLAND: Suppose the total fee 1s $150.00 and
the minimum fee is $75.00, your local attorney would get $75.00?

MR. HYATT: Suppose ii was $500,00, you are not to charge him
less than one-third.

MR. EVANS: All those in favor of the motion as modified hy Mr,
Hyatt will slgnity by saying “Aye.”

(Thereupon said motion carried unanimously.)
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MR. GRIFFIN: I now desire o move that the Board of Comunis-
sloners be authorized to phrase this resolutlon so as to fit that into the
rules and present them to the Supreme Court.

MR. BEARDSMORE: Second the motion.
{Thereupon the motion was earrled unanimously.)

MR. EVANS: Is there anything further on this matter of amend-
ment of uniform local by-laws relative to fee schedules?

ME, GRIFFIN: You will recall that we have had some discussion
of leaving to the Supreme Court the matter of discipline for violation
of the fee schedule if the fee schedule has been approved by the board;
in Se¢, ten, of your locel by-laws is a provision that the local assocla~
tlon shall flx and prescribe the penalties for the viplation thereof and
the machinery for enforcement thereof. In view of meking that a dis-
ciplinary proceeding by the State Bar, that clause should be eliminated,
and In addition thereto, there ought to be some method of providing
for necessitous clreumstances In particular ceses, such as providing for
a commitiee of & local bar which would have authority, in particular
cnses, to authorize a charge of less than the minimum fee, Probably
gll of you can think of Instances where the case is not strietly a char-
itable one, where the client Is able and willing to pay some fee, In
which case the local committee would have authority to retieve the
lawyer of the minimum fee.

The present rule eleven of the by-laws, provides that the scheduie
of fees becomes effectlve when flled with the Secretary of the State
Bar end mailed o the Secretarles of other bars. In vlew of amendment
of rule 153, that should be changed so it may become effective with the
approval of the Board and upon mailing to other secretarles.

MR. A. L. MORGAN: My, Chairman, one illustration just to point
out, I think, the resson for making one of those changes. In the Firs
Judielal Distriet the schedule provides a fine, and suspension untll the
fine Is paid, for violation of tlie bar schedule, It is questionable whether
or not they will enforce their own penalty. The Bar Commisston felt it
would be better to make the matter subject to discipllnary proceedings
and leave the punishment of it up to the recommendation of the Com-~
mission to0 be approved by the Supreme Court in accordance with the
gravily of the offense. For instance, If o man i an old time offender
and keeps at it continuously, his punishinent should be naturelly greater
then for one minor offense. Now, on this matter of ¢ committee to pass
upon whether or not I or any other member of the bar may reduce the
fee In given cases, 1t was thought that that guestlon could be submitted
{0 a local committee In each county, not necessarily in the Distriet,
no two members of which should be of the same firm, and if they said
cut the fee, all well and good. If you leave the matter up to each In-
dividual, it leaves n loop-hole for them to cut the fee down In all cases.
If he has to submit that matter to the committee so he can cut the fee,
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# will eliminate that feature. It i for thosa reasons we are asking
this change be made.

MR. GRIFFIN: I move that in the uniform by-laws, Sec 19, the
following words be stricken-—“to fix the prescribed penalties for the
violation thereof and the machinery for the enforcement thereof,” and
that there be added to sald rule and said section, a provision “provided
that this assoclation or any county within the assocletion may appoini
a committee with power to permit, in speclfic cases, a charge of less
than the minimum schedule.” And that Sec. 11 be emended to insert
after the word “until” the words “approved by the Board of Commis-
sloners and.” Now, the effect of that will make this read as follows:
Bec. 10—“The Assoclatlon is empowered to adopt such rules and regu-
latlons as it sees fit, including the minimum fee schedule as herein-
after deflned, not Inconsistent with the rules and reguletions of the
Supreme Court, the State Bar or Bosrd of Commissioners of the State

© Bar” and providing in addition, for the committee. That Sec. 11 will

then read “Any fee schedule and amendments thereto adopted by this
assoclation shall not become effective until approved by the Board of
Commissioners and filed with the Secretary of The Ideho State Bar,
and the Secretary of this Association shall send a ¢opy of any fee
schedule and amendment thereto to the secretaries of all other District
Assoclations.”

MR, HYATT: Second the motion,

MRE. HORNING: May I ask just what the nature of the case
would be in which an appeal would be made to the committes to per-
mit a lesser charge than the minimum, I would suggest that where the
full minimum could not be paid, then the work should be handled 65 8
charlty matter with no charge at all. T can’ Imagine a case in which
you are charglng $15.00, for instance, instead of $75. 00, or the character
of a case in which you are charging less than the minimum fee if you
charge any-t.hing at all,

MR. BEARDSMORE: I can give Mr, Horning one example in the
Federal Land Bank foreclosures, They have their standard fee of $50.00
for the resldent sttorney. In our partfcular distriet, our District Gourt
minimum fee Is $75.00 for appearance fee, and the Federal Land Bank
18 not disposed to raise their attorney's fees and it puts one who handles
Federal Land Bank work in an embarrassing posttion unless we can
get someone to handle that matter for $50.00,

MR. HORNING: I didn’t understand that the rule applled to any
such case as that, I understand it to apply to such cases where the
client, ca.n’t afford to pay the minimum fee,

MR, BEARDSMORE: That s what they tell you “they can't aﬂord
to-pay it”

MR. LOOFBOURROW: I would ke to have explained to me why
the Federal Land Bank or Home Ovmers Loan 1y entitled to any special
consideration. I kicked the Home Owners Loan organlzation out of the
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window when they refused io pay the minimum fes. If they are a spe-
cial minimum case, let’s make a speecial exception for these two indt-
vidual corporations. ’

MR. W. B. McFARLAND: I agree With what Mr. Horning says.
Your constant fee cutter is going to assure his elient it won't cost him
eny more than this and then he goes to this committee and puts it up
the client “can't do any more than this” and that simply ruins our fee
schedule. . :

MR. JESS HAWLEY: May I ask if any gentleman here happens

to be engaged as counsel for elther the Home Owners Lozn or Federal
Land Bank?

MR. BEARDSMORE: I amn counsel for Federal Land Bank.

MR. HAWLEY: Let me ask you—I don’t mean to be impertinent—
just why in hell do you do their business? I mean that seriously.

MR. BEARDSMORE: I happen to be practicing in a town of 3,200
people; and have a wife and two children and the man with whom I
commenced my practice died a little better than a year ago and then
I took over the entire responsibility of the office. He had handled that
work for years and I looked after it while he was ill and, frankly, I
need that business. There isn’t 4 whole lot to do in it, the pleadings
are prepared, practically all of them are default cases, and I feel T am
well paid when I get $50.00,

MR. HAWLEY: That is the answer to the fee schedule. There is
no such thing as adhering to a fee schedule. Here is an outfit that
has been robbing lawyers 2ll the time. Now, the Home Owners Loan are
prebably better than that. We all look on them as special institutions
and we let them charge less than the work is worth if the work is worth
anything at all. He says, “Well, I need the money and there isn*t mush
work,” Well, hie needs the money and there isnt much work in any of
these other foreclosures. You can foreclose a mortgage with your eyes
shut as a rule,

MR, BEARDSMORE: I couldnt do that with my eyes shut.

MR. HAWLEY: If the dictation of a foreclosure of a mortgage is
hard, then I don’'t know what you would call some equity suit, This
outfit has been imposing on us all simply because you or somebody else
has that business and wants to handie it at z starvation wage, and
there are a lot of other people entitled to more consideration than they
are. I think that closes the fee schedule entirely.

MR. ROBERT McFARLAND: On top of that, Mr, Hawley, you
have almost certainly got to accept that work or somebody else will who
wants that plece of buslness.

MR. WAYNE: Your local banks here don’t get such conglderation
a5 the outside corporations.
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MR, HYATT: I move we make ho such exception and they be
charged the full fees.

{Some Person): Mr, Chairman, Mr. James H, Hawley, general
counsel of the Home Owners Loan Is here right now.

MR. GRIFFIN: Mr, Hawley, the thing that precipitated the dis-
cussion was the motion to amend the local by-laws to conforin with
the ruling of the Supreme Court which makes violation of the fee
schedule a disciplinary matter. You remember that you and I have dis-
cussed your fee schedule many times, The motlon is to amend the
local by-laws so as to cut out the penalties by the Iocal association and
throw it into the Supreme Court as & disciplinary matter, and another
provigion that the minimum schedule becomes effective when epproved
by the Board of Commissioners. Now, In the course of discussion of
that motion, the question came up as to the Home Owners Loan and
Federal Iand Bank, with fee charges which are below the schedules
and what was to be done in those cases. Somebody asked what Justifi-
cation there was for the Home Owmers Loan and Federsl Land Bank
fees less than the minimum fee and less than the lawyers would charge
@ local clent, If you can justify that for us, I think they wonld be
glad for you to do it,

MR. JAMES H, HAWLEY: As between the fee schedules of the

_Districts there are a great many conflicts.

MR, GRIFFIN: They are different. A forelgn attorney coming in
a District, 15 governed by that particular District schedule. In other
words, Ada County has no schedule and if I would take & case over In
another district, which hzd a schedule I couldn’t violate its rules be-
cause I would have to go by its schedule. I might say this with respect
to Mr. Hawley, he and I have had this thing under discusslon for
OVeT A year, '

MR. JAMES H. HAWLEY: I came here to give any information
we had and render any assistance I can because this matter has bothered
me n great deal, as Mr. Griffin has said, and I have talked to him
constantly on thds thing. A fee schedule which is gotten out by the
Home Owners Loan Corporatlon for Idaho, as in the other states, we
find in confiict in most places with the fee schedules, Whatever I say
here is canfined to foreclosure schedules. The Distriet schedules are
not in harmony with one another at all, As I reeall, the District No, &
schedule started out with a set fee or a certain amount of fee and then
it stepped up under a percentage arrangement. Now, down in Distriet
No. 7 they stepped up, I think, just twice and the step was &0 it made
the fee schedule in the Fifth District out of harmony with that of the
Beventh, On foreclosure up to $3000.00, somewhere in there, the Fifth
schedule was higher than the Seventh. Then, after we cross the mark
at $3000.00, the Seventh was higher than the Fifth. Something Hke
that, 25 I recall it. They were out of harmony. I tried to get the mat-
ter straightened out as best I could T discussed ¥ with Mr. Griffin
and with Mr. Eherle and corresponded with Mr. Morgan on it. The
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Home Owners Losn Corporation would like to cooperate with the Bar.
As a result of the confiiet between No. Five -and Seven, as they were
submitted to the Board, the Home Owners Loan Corporation made a
straight across twenty-flve percent raise in all Districts. Now, that
met to somme extent, the breaks in both the Pifth and Seventh, It
doesn't, of course, meet the schedule of these two distriets. If the
Home Owners Loan Corporation is to have a schedule, it obvlously
cannot have a schedule that is not coverlng the State of Idaho. It
would like to get out, at some time, o complete minimum schedule for
the State,

MR. EVANS: Can't you have a fee schedule and provide In it that
you will follow the minimum fee prescribed to be paid in a.]l cases of
foreclosure In each district?

MR. HAWLEY: It was my Suggesiion that they should adopt &
untform schedule, if that is regarded as necessery, but with a proviso
that such schedule, wherever it conflicts with any minimum fee sched-
ule, in any District, shall give way in that area to lfts fee schedule.
I don’t mind seylng to you thet was my suggestion to the Home Owners
Loan Corporation. I don't believe they will do that. I am in receipt
of a letter from Washington in which they said they would like io co-
operate with the Bar insofar as they were able and it is possible for
them to cooperate.

You have a big loan on those mortgages and they have their ob-
lgations to meet and they operate on & pretty close margin and they
are obllgated to the holders of thelr bonds and they feel they can't
pay an exorbitant attorney fee any more than they can pey any other
kind of a fee that they might be required o as a corporation. On
the other hand, the reglonal department in San Franclsco and the
Legal Department in Washington, don't want to be in the position of
attempting to chisel down any attorneys. They will cooperte insofar
as thelr circumstances will permit them to cooperate.

MR. GRIFFIN: In your foreclosures you ask for an attorney’s fee?
MR, HAWLEY: Yes.

MR. GRIFFIN: In thet reéspect you are not any different than
a local bank or even an Individual in his foreclosure? You speak of
operating on o close margin—are they any different than a private
loan?

ME. HAWLEY: They are different.

ME. HORNING: I don't see why.

MR. HAWLEY: You loan much differently than the ordinary
loening organization in Tdaho, Here, prior to the activity of the Home
Cwmners Loan Corporations, mortgages in Idaho were as a rule, made on
fifty percent of appraisement. The Home Owners Loan Corporation
loan on an elghty percent of appralsement. That was thelr top ap-
pralsement. Thet malkes them clozer than the ordinery loan company,
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MR. BORNING: I think In some cases it loaned on one hundred
and fifty percent basis, hut that makes no difference. Any private cor-
poration that Is in the business of loaning money on mortgages could
provide in iis by-laws a minimum fee. How could, and why should an
exception be made of that company? If they come Into the county
and foreciose a mortgage they have to pay the District’s minimum fee,
or they can't get it done, They would have to pay it, wouldn't they?

MR. JAMES H. HAWLEY: I think they would not have to. They
could pay a man a good salary, possibly, and let him come in,

MR. WAYNE: He would be disbarred under these rTules if he
came Into Idaho.

MR. JAMES H. HAWLEY: That would be a question,

MR. EVANS: You have mentioned, Mr, Hawley, a fee schedule of
$50.00. X have that in front of me and that provides that in the fore-
closure of a mortgage loan, the minimum fee shall be $75.00. Well,
now, is there anything unreasonable about that? '

MRE. JAMES H. HAWLEY: They reised it as a result of discus-
sions we have had and my correspondence with them.

-MR. GRIFFIN: The trouble comes on the percentages—that Is
where the difficulty is.

MR. EVANS: As I understand you, the locel attorney, does not
conduct the case in & foreclosure himself. He appears in assoclation
with -the general coursel for the loan assoclation—the fee is split b-e-
tween these attorneys?

MR. JAMES H. HAWLEY: No, that is not true, Mr. Evans, of
the Home Owners Loan Corporation. They did, I believe, under the
system employed by the Federal Land Bank.

MR, A, L. MORGAN: Suppose that you azreed With the attorney
to foreclese the mortgage and pay him the minimum fee of $75.00. How
much attorney’s fee did you ask from the defendant?

MR. JAMES H. HAWLEY: $75.00.
MR. MORGAN: And nothing more?
MR. JAMES H, HAWLEY: No.

MR. MORGAN: Do your notes not provide “such ressonable at-
torney’s fees not exceeding ten percent?” You never, in any case, ask
for a greater fee than you pay?

o MR, JAMES H HAWLEY: In Ada county, I believe that was
done in the first few foreclosures, I really have doubts there are others

MR. BEARDSMORE: The Federal Land Bank, I might add, have
asked thelr attorney’s fee, but they never clalm it Ini any Jjudgment that
has been entered by default, only in contested cases.




28 IDAHO STATE BAR PROCEEDINGS

MR, MORGAN: Isn't that a rather new proposition of the Fed-
eral Land Bank?

MR. BEARDSMORE: I have been doinhg their work for a year and
have been cohnected with doing their work for the past four or five
years and that has been their practice during my connection with the
Federal Land Benk.

MR. JAMES H. HAWLEY: You say in Federal Land Bank fore-
closures they don't add the attorney's fees Into the judgement?

MR. BEARDSMORE: No, they don't where it is a default.

MR. JAMES H, HAWLEY: I might say this—as far as the Home
Owners Loan Corporation is concerned, I simply declined fto send out
any case to the distrlct where those fee schedules were in conflict; we
are holding them, waiting until we get some solutlon of this.

MR. BEARDSMORE: The Federal Land Bank have their own at-
torney draw the pleadings and then fHle them with the local attorney
and he checks the pleadings and also checks the titles to see whether
there are additional parties. And then if the local attorney is satis-
fied the case Is In proper shape to file, it is filed. As far es actual
work of the local counsel is concermed, it 15 very llttle.

ME. JESS HAWLEY: In other words the outside attormey gets
the fee whlle you do the work for them.

MR. BEARDSMORE: The outside attorney is hired by the year
by the Federal Land Bank. I have been foreclosing them for about a
yvear and a half now and have never had to contest one yet.

MR. JESS HAWLEY: What 15 the difference between Johnh Jones
who borrows $5000.00 fromn the Pederal Land Bank, and Willie Smith
who borrows §5000.00 from The First Security Bank or from John Doe?
Why should we ireat one different than the others?

MR, BEARDSMORE: They are getting not over four or five per-
cent interest. They give all the business to one man except in isolated
cases. I think al] fee schedules except No. 5, have the same customs
in this case.

MR. MORGAN: In other words, If a man gets more business that
way or accepts it, does it for less money, That Is exactly the theory
upon which your fee cutter operates—his volume.

ROEBERT McFARLAND: Suppose you had a case in Sandpolnt
and you told them you couidn’t do it for any less than $75.007

MR. BEARDSMORE: If they all do that I will be perfectly willing
to write the Land Bank to that effect. My experlence hes been, I have
been charging the minimum fee of $60.00 by way of an exception.
The Federal Land Bank 1s not in violation of our schedule because we
provide for that exception, but in everything else I have been charging

i e e L R
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the minimum fee, for Instance, in divorce cases, and the result is X
haven't filed a divorce case in eight months. ‘ ‘

MR. MORGAN: The fellow that won't do it, he can be eliminated.
There isn't any particular resson for throwing rocks at Sandpoint be-
cause they are no different In any other town in Idaho.

MR. EUGENE WARE: The proposition is to add by emendment
to the fee schedule by-law of Local Associatlons a provision that any
local Bar Association mady appoint a committee with power to permit
in specific cases, less than the minimum fee schedufe.

MR. EVANS: All those in favor of the motlon slgnity by say-
ing “Aye.”

All those oppos;.ed to the motion, signify by saying “no.”

The motion is lost.

What is the rest of the motion?

MR. WARE: ‘The second'part of the motion would amend the
by-law, by providing for the approval of the minimum fee schedules
by the Bar Commisslon-..

MR. A. L. MORGAN: In other words, passing it up to the Board
to approve the schedule.

MR. HORNING: Mr. Griffin, do I understand if this motlon is
passed, this commission sutomatically is empoWwered to discipline any
violgtor of the fee schedule?

MR. A. L. MORGAN: That is somewhat the modified idea now.
You would let it be known someone has violated the schedule and then
the commission appoints & committee to prosecute and the commission
recommends and the Supreme Court fixes the penalty.

MR. EVANS: Ready for the question? All in favor of the resolu-

tion slgnify by saying “Aye.”

'(Thereupon the motlon carried unanimously.)

MR. EVANS: Whast actlon do you wish to take in regard to resolu-
tlon No. 1?7 “That practice and procedure in Idaho Courts should be
fixed and regulated by Rules of the Supreme Court, and that the Legis-
lative Committee of the Idaho State Bar is hereby Instructed to draft,
and endeavor to secure ehactment of all necessary leglslation therefor.”
Shall we approve and recommend that proposed resolution, Gentlemen?

MR. JESS HAWLEY: I move its adoption.
MR. ELDER: Second the motion.

MR. EVANS: All those in favor signify by seying "Aye.”
{Thereupon the motion unanimously carried.)
MR. EVANS: Proposed resolution No. 2. “That the Stpreme Court
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be, and hereby is, respectfully requested to cause to be appointed a
committee of members of the Idaho State Bar to aid and assist the
Court. in the preparatlon of Rules of Practice and Procedure in the
Courts of Idaho.”

MR, JESS HAWLEY: I move its adoption.

MR. WAYNE: Second the motlon.
' MR. EVANS: All in favor, signify by saylng “Aye.”
(Thereupon said motion carrled)

MR. EVANS: Resolution No. 3. “Resolved that so far as prac-
tlcable Rules of Practice and Procedure in the Courts of idaho which
may be adopted by the Supreme Court, should conform to the Rules
of Civil Procedure for the District Courts of the United States adopted
by the Bupreme Court of the United States, pursuant to the Act of
Congress June 18, 1934, (48 Stat. 1084)."

What Is your wish onn that motlon?

ME. HYATT: Move we bass that until we hear what Mr. Worth-
wine has to say about that matter,

MR. JESS HAWLEY: Don't you think the committee that assists
the Supreme Court, together with the Supreme Court, will give ample
consideration fo methods we have i view? I move we reject Ne. 3—
no necessity for it.

MR. HYATT: Second the motion.

ME. GRIFFIN: One thing that oceurs to me on that is whether
or not it wouldn't be sdvisory, at least, a5 to the attitude of the Bar
toward unifying these two rules of procedure.

MRE. JESS HAWLEY: Well, of course, thls committee is going to
be quite competent to know whet the rules are and $o0 look into it.
I don't see any reason to suggest that, We will read it anyway. I don't
helleve it means anything because, so far as practicable, such rules of
pragtice will be adopted.

‘MR. GRIFFIN: You msy be right.
(The motion carrfed.) .

MR. EVANS: Hesolutlon No. 4, “Resolved that the Supreme Court
be, and hereby 15, requested to amend its Tule 43 so as to allow as

costs the actual amount expended or-ineurred for printed briefs up to

45 peges.”
MR. MeFARLAND: What Is the rule now-—forty pages?

MR. GRIFFIN: The Supreme Court increased the size of the
printing and spacing s¢ you can't get as much on a page as you could
before.
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MR. WAYNE: You would leave yourself to the mercy of printers
If you let them charge the fees,

MR, GRIFF].N: Aren't you at the merey of them now? They
charge and they don’t pay any attentlon to the rules of the Supreme
Court. : . :

MR. A, L. MORGAN: Well, you should send your printing up to
that plant I represent. I go in to hitn and say “I can collect $40.00 for
printing, will you print it for that”?

MRE. GRIFFIN: If you have sixty pages in a brief, you get as costs
only $40.00. The Supreme Court cut down the slze of the printed page
and why shouldn’t they allow forty-five pages to make up the difference
that ma.de

MR, EVANS: I would like to ask if this proposed resolution is in-
tended for the relief of the printers or lawyers?

MR, GRIFFIN: The relief of the cllents,

MR. EVANS: Here Is a proposition—if the Supreme Court limits
the amount you may charge 25 costs, you have got that club over the
head of the printer when you come to have your brief printed that you
ean’t pay any more than you can get and clalm no more than you are
getting and put in no more than the Supreme Court allows ss costs.
“Are you going to do it for that or shall T send it out to another printer
who will?”’ '

MR. GRIFFIN: What is the difference between this and the ml.ui
mum fee schedule?

" MR. EVANS: This seems to be for the rellef of the printer. At
the present rate, your printer receives a reasonahble compensation for

" printing the briefs.’

. MR. JESS HAWLKEY: I happen to know one that T have a little

.stock In and I think pay $1.00 & page.there. There scems to be plenty
" of money for some reason or other.

MR. WM, McFARLAND: I msake & motion we reject that reso-
lution, ‘

MR, WAYNE: Second the motion.

ME. EVANS; All t.hose In favor of the motlon signify by sasdng
“Aye "

{Mr, Evans declared the motton earried.)
MR. HYATT: I have a couple or three matters I would like to

‘brinig up with reference to some changes, These are not to he brought

up before the general Bar meeting tomorrow, but are matters we would
lke to see referred back to local Bar Associations with the iden that
the local Bar Associations act on them and get them presented to the
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Leglslature. I want to see these local Bars pet to working, any time we
have snything of this kind.

First, with reference to sales of real estate under our probate pro-
cedure, The present statute does not expressly provide we cannot sell
real estate under a contract, and says the Court shall take a mortgage
and other security. I heve had an oid estate with g lot of lots in it.
We heve to sell them all and turn the money into cash, We have sold
under contract and I don’t know what has heen the practice anywhere
else. I understand with reference to mining there is the same thing.
The only way you can sell mining property is on bond and lease con-
tract. Some of the mining property ls governed by probate provisions
with respect to general sales Of real estate, so I want, at this tlme, to
offer an amendment to this present statute Sectlon 15-720, by adding
these words “the sdministrator or legal representatives may be author-
ized to enter into & bond or contract for the sale, when necessary or
convenlent.” '

I move that the amendment of that statute be referred back to the
local Bar Associations for their meetings this fall and, in addition to
that, while it jsn't & motion, with the understanding they are to pre-
pare & bifl and have it presented. I am going to take that up with the
local leglslators, if it is favorable with the rest of the Bar Associations.
The only way that I sec we are going to get it, is to put these local
Bar Assoclations to work on thelr representatives.

Ancther amendment we ought to have with respect to Guardlanship
sales. 'We have a statubte here but there is one provision that hasn't
been elbminated with reference to order of sele before sale. There Is &
provision for sale the same as in decedenis estates. Down there we
have munde our Guardianship ssles under the decedent procedure and
1t geta by the Idaho attorneys but some of the attorneys In Bpokane are
turning down titles on that because of that provision. 8o that I think
we want the provislon ellminated by its repeal.

The third proposition is collection agencies. I think there is a place
for a collection agency if it is conducted right and properly licensed
and only those that should be licensed are licensed. I don't think they
conflict with the sttorney’s business. I know in Lewiston we have a
high-class collection agency and it means g wheole lot to the abttorney,
especlally on small business he can’t handle himself that he can refer
to the collection agency, but the present act we have does not go far
enough. I don't think it keeps a lot of collection agencies out of prac-
tieing law and does not draw the line and does not prohibit a lot of
practice. For instance, soliciting accounts, which he should not be al-
lowed to do. Down in our county these collectors have been golng out
with purported process and repossessing property with it and such stuf®
as thet. Now, I have taken it on myself to work out & collection agency
act and had it mimeographed. I want to submit it to every local Bar
Association In the State. It is a long way from perfect. I have brought
it up before the Clearwater Assoclation and I want to send these to the
Local Bar Assoclatlons for the next meeting, I would like to have each

1
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local Bar Association appoint a committee on this thing and act to-
gether with your collection agency to see wWhat you should put in, be-
cause it Is going to be put before your Legislature at the next session.
T don’t want to do anything in thls act in any way to hurt the lawyers,
that is why I submit it here, I wish to submit it to this Bar Assoclation
first before submitting it to ‘the Legislature. I will not take time to go
into it here but I will take it on myself to send three copies to each
secretary of every Local Bar Association and I would lke to have this
committee look it over and see what they think about it and get their
criticism,

MR. GOFPF: I think Mvr. Hyatt has the right ideg on submitting
this proposition just to the locel associations. I move that any suggested
chenge of any present statute or new statute be submitted to each of
the Local Assoclations because I assume most of them will have one fall
meeting and they can give some consideration and eriticlsm on it and
that would give sll of us information of the matters that might be
suggested,

ME. JESS HAWLEY: Second the motion.
(Thereupon Mr. Evans anncunced that the motion carried.)

MR. EUGENE WARE: Mr. Chairman, I have here a roﬁg—h draft
of tl;e two propesed resolutions that were handed to me by Mr. Morgan
and T shall read them, He has already spoken on both subjects today
end I shall read them withoul any further comment, The frst one is
“Resolved thal a committee be named by the Idaho Bar to devise ways
and means for teaching practical matters of law to applicants for ad-
misslon and that the SBupreme Court be asked to amend the rules Tegu-
lating admission so as to require ohe year of practical training in addi-
tion to the present requirements. That said rules shall take effect as
800N 83 the method and means for such practical training 1s provided.”

Mr. Morgan has already talked at some length regarding this mat-
ter of requiring at least one year’s practical experience in practieal
work in & law office and some tralning from a member of the Idaho Bar.,

MR. A. L. MORGAN: Both of these steps are steps upon which I
expect to elaborate o Iittle tomorrow in my address as President and if,
at that time, the Bar feels that the matter should be acted upon I want
the resolution presented so they can do it and Instruct the commission
to take the necessary steps.

MR. EUGENE WARE: I will make a motlon at this time to pre-
sent them to the general meeting, without recommendation, for discus-
slon. :

The second resolution 1s as follows: “Resolved the Idaho State Bar
Commission be and hereby is, instructed to take the necessary steps
providing ways and means to take all Bar Assoclatlon fees from the
control of the Legislature and arrange for an administration of said fees
for this organdzetion withoit interference.”
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(Thereupon the motion was seconded, voted upom, declared carried -

unanimously.)

MR. HYATT: One other thing that this delegation has been in-
structed to bring up to be Teferred to local Bar Sectlons for action or
comment: when cases are fried by the Court without a jury, the Court
be required to flle written opinfons and that the opinlon be a part of
the judgment roll. Personally I havent had s0 much experience that
I know whether it 1s good or not, but, as I say, we are instructed to
bring it up. The attorneys feel they know s little more about what is
in the Judge's mind when he decides a case—what facts are found. The
Court, we will say, will decide In your favor and you can draw your
findings and judgment. Of course you know what happens, the attor-
ney draws the findings and finds his own way on anything that happens.
We ask that the maiter be referred to the Iocal Bar Associations,

MR. GOFF: Second the motion.

(Thereupon & vote was taken and the motion carried unanimously.)

One thing, gentlemen, before we dlsperse; that is the question of
arranging and. providing for the organlzation and actlvlties of this Ioeal
Bar Section, It is the idea of the State Bar Commissioners, that it 15 a
difficult matter to get the State Bar to functlon as smoothly as it
should function, They call & meeting once a year as a body and we
have not formally discussed or threshed out these problems during the
preceding year. We come up here and are all hot and bothered and
when a proposition is presented we perfunctorily pass on it without
any sufficient consideration whatsoever and the resulf ls that the record
of our proceedings is full of a lot of stuff that nobody ever pays any
further attention to and it is forgotten as soon as it 15 pessed.

The Beard of Commissioners, and I think everyone, feels that the
proper way to make the Idaho State Bar efficlent as &n organlzation 1s
to encourage and develop the Local Bar Assoclations and have them
take these problems up end thoroughly thresh them out. As an illus-
tration you have here today a number of matters brought before the
meeting that some of the members thought should be left to the Local
Bar Assoclations for consideration and actlon. Well, that doesn't com-
pletely answer the question. Suppose this guestion Mr. Hyatt raised
was sent out to the different Bar Assoclations in this State and they
didn’t know what action each of the différent associations was taking
and they didn’t know whether the different associatlons had taken
action and there is no further actlon taken in regard o that matter
before the next annual meeting of the State Bar; the actlon of the
T.ocal Bar Associations 1s not going to be coordinated and we are not
golng to have much better understanding of this guestion when we
meet next year. We need to provlde for some organlzation of this Local
Bar Sectlon group so we may functlon evenly and efficlently during
the coming year and so that these and other matters may be presented
fo the Yocal Bar Associations during the year, where they may be con-
sldered by the members of the Bar of the State of Idaho,
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Some of us feel that it is a burden for the attorneys of this state to
‘mest for a three-day session. A lot of them have talked about the

-matter and feel that two days would be sufficient If these matters

would be threshed out in advance end they came with a definite pro-

‘gram , We could accomplish our work In two days Instead of three days.

I would Iike the sentiment of those present as to how this Local
Bar Section should be organized and how it should operate, What
should the offices be and how shoyld they be selected and what terms
should they be elected for? Then we can provide for the electlon of
officers, I would like to hear from the members of this group whether
they think we should have a Local Bar Sections commitiee, deflning
its powers and duties; procedure; determining the number and kind of
committees and number of its officers and manner of their election and
term of office and defining their duties; and whether or not we ought
fo draft any by-laws for the conduct of the executive work of this
sectlon,

Last year at Ideho Falls was the first meeting of the Local Bars
Sectlon and, as a joke, on the members of the Bar they stuck me as
Chalrman of the meeting and I had no ideas on the matter; it was a
novel thing to me. It was like some person depositing an illegitimate
child on my door step. So I discard ail responsibility; take the kid end
ralse 1.

‘ I wanted to bring these things hefore you becanse I haven’t done
enyihing and I think it should be organized if we are going to get any

results In the future.

MR. LOOFBOURROW: How did they come to start this organi-
zation? Who was the father of this child?

ME. A. L. MORGAN: Mr. Chairman, the original idea with refer-

. ence to the Local Bars Section, criginated with John W, Grahem, who

was on the Commission at the time. Of course he nor anybody else
had_ a definite program mapped out for this organization at that time.
However, by court rule, it was provided that the Bar Commission should
arbitrarfly divide the State into local districts and organize the Local
Bar Assoelations, and that was done, Theh the question was ralsed as
to developlng some method 01 means whereby we would derive some
benefit from the organizations so we created this section known as the
Locel Bars Sectlon and provided, among other things, that each local
should elect three delegates to this body. Now, of course, the idea In
creating the local orgenizations was to glve an opportunity for every
lawyer in the State to hear and be heard on every question which

‘comes before the organization.

In other words, for years from seventy-five to ohe hundred lawyers
met and passed resolutions. 'There are over five hundred lawyers in the
State and we wanted to adopt a plan to get an expression from all
lawyers before they were enacted,

Our acting chalrman says he hasn’t done anything in the past
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year—I know and you know lie hes devoted a great deal of time to this
and made progress. The question is whether or not this organization
should now adopt for itself some rules and regulations and procedure,
in other words, get yourself in shdpe to function in your local organi-
zatlons, I think that the idea is a very good one. The great trouble
with all of us Is we try to move too fast. We can not accomplish a
thing and de it right by operating too fast. The whole plan is to en-
gender, if possibie, & lot of interest in the lawyers of the State in their
local organizations because they haven't a chance to meet and discuss

the problems with thelr fellow lawyers in annual meeting of the Bar in -

o State with the length and breadth of Idaho. It is just impossible
for everybody 4o attend this meeting, but we can get the ideas in this
organdzation and crystalize them In the State Bar meeting, I think a
committee should he appointed to work that situation out so that next
year 'we will have a definite plan to present here,

MR. EVANS: I would like to see it function properly and do
something. This proposition by Mr. Hyatt—If it Is sent out to the differ-
ent Bar Associations of the State, the action may differ in the varlous
assoclations. They should be coordinated. ‘These results should be sent
to some central place to advise all other assoeciations of the action that
has been taken so that we may coordinate their activities and agree
upon some uniform actlon fo be presented to the State Bar convention
when it meets or a recommendation of the collectlve Bar Associations
of the State of the action they have taken. In that way we can thor-
oughly discuss and consider, among the memhers of the Bar as a whols,
instead of a few of us coming here hastily and in a haphazard manner
considerlng these questions, and then presenting them to the State Bar
meeting and voiing on them without understanding what we are try-
ing to do.

My thought was to propose at this timne selecting a committee to
draft the form of organization sulted to this lecal Bar Section and in-
struet that committee to present it to the next annual meeting of the
Local Bars Sectlon for approval and adoption and then we can go ahead
and elect a chairman and secretary for the next year and a committee
with the chairman and secrefary can communicate with me and get
some practical working organization that will enabie us to function In-
telligently and efficiently.

MR. WAYNE: How many lLocal Bar Associations have we?
MR. EVANS: Eight.

MR. MORGAN: The thing we had in mind, was to get these dele-
gates here and actually get them to function. The ultimate result, I
hope, will be that, es Mr. Hyatt supgests, some of the many things
which lengthen the convention of the Bar as a whole will be eliminated.

MR. EVANS: Let us assume we had three delegates from every
local organization here. A question comes up which affects the lawyers
of the Siate. The Bar associations from all over the State have acted

IDAHO BTATE-BAR PROCEEDINGS 35

upon it and the delegates have come here and have gone over the mat-
ter and adopt a resolution to the effect that it is the sense or opinion
of the Idahe State Bar we ought to do a particular thing., Nothing
presented comes up before the Bar, as a whole, In its meeting. I would
be in faver of limiting discussion on that proposition to a very short
_discusston and then provide thai the resolution adopted by this body
here should not be upset by the Bar as & whole excent by n very sub-
stantiz] mafority.

I belleve that three delegates from every Bar in the State, after
having had the matter thoroughly and completely discussed and acted
upon by the Local Bar could come in and recommend to the State or-
ganization the action that the Bar as & whole ought to take and you
would get a better resolution than by a few brief minutes of discussion
in the organization as a whole. Thet i why this branch was organized.

MR. A, L. MORGAN: Tntil these Loeal Bars were orlginated, from
seventy-five to oene hundred lawyers have been passing on these matters
and seeking to bind something Iike flve hundred and fifty lawyers.
Through your local organizations discussing the matter and their rep-
resentatives coming here to the State Bar, we think there is an oppor-
tunity, at least, for every lawyer in the State to express himself upon
everything done by the Ideho State Bar. That is what we are trying to
get, the expression and ald of five hundred and fifty lawyers thinklng
along one line, It ;s a big job. But I think we are making some progress
and we are, at least, beginning to get more and more people, as time
goes on, Interegted in the problems that certainly are interesting to all.

MR, LOOFBOURROW: As I understand it, each Local Bar sends
three delegates t0 each Local Bar Section meeting, is that true?

MR. A. L. MORGAN: Yes.
MR. LOOFBOURROW: Then we are at liberty to do what we

ke in the loca] organization?

e MR. A, L. MORGAN: In other words, you come In here and op-
erate the way you want to operate in this section.

MR. JESS HAWLEY: What is the Bar Commission for?

MR. A. L. MORGAN: The Bar Commission is loaded with more
dutles than any three indlviduals can successfully perform. I want to
say this much to you, just as an illustration of what happens to the
lowly Bar Commission. We got in here Isst Saturday morning at nine
end worked through Sunday, and just a Iittle longer hours Sunday than
any other day, and we only finished last night at nine o'clock, incud-
!nlg. two night sessions; five days time and devoted to one particular
thing=—grading papers. We have other duties to perform. I presume

" the lawyers of ‘he State feel they are being imposed upon i they are

asked to put in three days out of a year for the benefit of the Idaho
State Bar. Your Bar Commissioner puts in at leest thirty to forty days
every year on Bar matters, The Bar Commisslon cannot do thege things
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much more and we are loaded down with work -and If a little of this
can be shifted aver to somebedy else, that is what we would like to do.
Thank God, I am getting off the Commission tomorrow, but neverthe-
less, I have some little thought for the poor devil who has to stay on
there the next three years, ’

MR. JESS HAWLEY: Well, I move you then that it be the sense
of this meetlng that the Bar Commission shall appoint a committee of
such number and such location as it decides, to report at the next an-
nual meeting a system of organization which will bring to the annual
Bar meeting, the viewpoints of the various Disirict Organlzations. I
think that probably covers it. I think the Bar Commission should ap-
point them. .

MR. A. L. MORGAN: Mr. Hawley, will you amend your metlon so
that instead of reporting back to this Section, that committee formulate
that plan and report it to the local organizations so they will have it
before them this fall?

MR. JESS HAWLEY: Ves, I acoept that amendment. The report
of that committee should, first of all, be taken up with each district
organlzation. I think that is a very worthy suggestion.

MR. GOFF: Second the motion.
(Upon a vote had Mr. Evans declared the motion carried.)

MR. A, I. MORGAN: I am going to offer my services to the in-
coming Bar Commisslon and help work that thing out and I want Mr.
Evans on there also and I think the best thing is to leave him where
he is,

MR. HYATT; I move Mr. Evans be elected as chairman of this
organization and that we elect Mr, Eugene 5. Ware as Secretary. There
is some work o be done on this thing until this orgenizailion gets to
functioning a little smoother under this committee and I think some-
body should move that nominations be closed.

MR. GOFF: T move that nominations be closed and a unanimous =

ballot cast for them.

MR. A. L. MORGAN: You have heard the motion. Signify by
saying “Aye.” ’

(Thereupen said motion carried unanimousiy.)

ADJOURNMENT

IDAHO STATE BAR PROCEEDINGS 3

PROCEEDINGS

VOLUME XIV
FOURTEENTH ANNUAL MEETING
of the
IDAHO 5TATE BAR
_1938

A. L. MORGAN, President, Moscow
SAM S, GRIFFIN, Secretary, Boise
COMMISBIONERS
J. L. EBERLE, Boise; WALTER H. ANDERSON, Pocatello

COEUR IALENE, IDAHO
July 22, 23, 1938

PROPOSED RESOLUTIONS

_ Pursuant to directions of the 1937 meeting that proposed resolutions
be submitted In writlng to the Secretary and by him mailed to members
prior to the meeting of the Idaho State Bar, the following were so pro-
posed and mailed for consideration and action at the 938 meeting of

" the Idaho State Bar, July 22, 23, 1938, at Coeur d’Alene, Idaho:

. ) I
. RESOLVED, That practice and protedure in Idaho Courts should
be fixed and regulated by Rules of the Supreme Court, and that the
‘Leglslative Committee of the Idaho State Bar-is hereby instructed to
drait, and endeavor to secure enactment of, all necessary legislation
therefor.
II
RESOLVED, That the Supreme Court ke, and hereby is, respectfully
requested to cause to be appointed a committee of members of the
Ideho State Bar to 2id and assist the Court in the preparation of Rules

.of Practice and PI_'ocedure in the Courts of Idaho,

II1
- REBOLVED, That so far as practicable Rules of Practice and Pro-
cedure In the Cowrts of Tdaho, which may be adopted by the Supreme
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Court, should conform to the Rules of Civil Procedure for the District
Courts of the United States adopted by the Supreme Court of the
United States, pursuant to the Act of Congress June 19, 1934 (48 Staf.
1064).

v
RESOLVED, That the Supreine Court be, and hereby is, reguested
to amend its Rule 43 so as to allow as costs the actual amount expended
or Incurred for printed briefs up to 45 pages.

v

RESOLVED, That the Supreme Court be, and hereby is, requested
to amend Rules relating to oral argument so as to provide: (a) 15 min-
utes more tlme for appellant than respondent, because of necessity of
stateinent of facts by appellant; (b) the Court shall examine the records
and briefs prior to oral argument; (¢) that the Court, after prior exam-
inatlon of the record and briefs and upon reasonable notice to attorneys
prior to oral argument, may state the matters upon which the Court
desires oral argument, and Hmit argument thereto; (d) the Court, affer
examination of records and briefs, or after argument, may submit to
the attorneys questions to be brilefed, or further briefed.

VI
RESOLVED, That the annual license fee for attorneys be increased
from $5.00 to $7.50, provided the same is appropriated for the use of
the Idaho State Bar and its Board of Commissioners, and the Legislative
Comimnittee is hereby directed to draft, and endeavor to secure enact-
ment of, all necessary legislation therefor.

VII
WHEREAS, Experlence has demonstrated that the present method
of handliing contested Workmen's Compensation cases résults in numer-
ous appeals to the Courts and consequent expense and delay to injured
workmen:

NOW, THEREFORE, RESOLVED, That the Board of Commission-
ers appoint a committee of the Bar to study the question, draft legls-
Jation providing for trials of such c¢ontesied cases in the Courts, and
otherwise relieving workmen of expense and delay, and that such com-
mittee use its best efforts to secure enactment of such lgislation.

VIII
‘WHEREAS, The expense of investigating and examining applicants
for admission to the Bar greatly exceeds the $3.00 fee now required to
be paid by aﬁ)pllcants, and such additional expense is a burden uponh
the finances avallable for the work of the Idaho Btate Bar:

NOW, THEREFORE, RESOLVED, That the Supreme Court
be, and heteby is, requested to require applicants not theretofore ad-
mitted to practice elsewhere to pay an investigation and examination
fee of $25.00, and those theretofore admitted elsewhere to pay an In-
vestigation and examination fee of $50.00, and providing that the Board
may keep the fees so paid in a fund from which the Board may pay
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expenses of and connecied with Investlgation, examination, and admis-
slon of applicants.

=<
RESOLVED, That the Board appoint a standing Committee on Law
Books, Publicatlons and Directories, whose duty it shall be to pass upon
and make recommendsations concerning law books, iaw publications, and
directories offered for sale or subscription to members of the Idaho
State Bar; and

RESOLVED, That 1t is the opinion of the Idaho State Bar that

. ‘members should not purchase or subscribe for such books, publications,

or directorles untll after the publisher shall have submitied the same
to:such Committee; and

RESOLVED, Thaet such Committee shall have authority to make
rules and regulaiions concerning the exarnination, opinion oh, publica-
tlon or distribution of information concerning such books, and the
dlsposition of such thereof as publishers may submit to such Committee.

x
RESOLVED, That amendments of the Canons of Professional and
Judicial Ethics adopted by the American Bar Assoclation since February
4, 1837, and to the date of this meeting, be and they hereby are adopted
- a8 ‘amendments of the Canons of Gthics of the Idaho State Bar.

JULY 22nd, 1938
(FIRST DAY OF MAIN BAR CONVENTION)
(Presided over by A. L. MORGAN, President, Idaho State Bar)

_ PRES MORGAN: Gentlemen of the Ydaho State Bar, this is the
tim# set for the convening of our 1833 Session.

' “-The first thing on the program will be the annual report of the
Becretary, Mr. Bam 8. Griffin.

. .i; MR. GRIFFIN: The Board, consisting of A. L. Morgan, President,

B 5 L. Eberle, Vice-Presldent, and Walter H. Anderson, who was re-elected
"In-July, 1837, for a second term of three years, has held five meetings
‘durlng the past year.

Financial Matters

One of the Important considerations this year has been that of the
-financial situation of the organization, Reference to pasi appropriation
eporis contalned in the published proceedings will show that, particu-
larly where disciplinary trials are had, annual expense is greater than
‘recélpis. The fact that in the early years of organization a surplus was
“‘ereated has made possible continuance of the work of the Bar, but this
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surplus Is about exhausted, notwithstanding that attorneys who have,
at the direction of the Beard, prosecuted disciplinary proceedings have
served without compensation. It has been the desire of the Board to
relieve such volunieers of this burden and to provide an Investigator
and prosecutor who would he paid, at least in part, but the funds avail-
able have not permitted this. Suggestions of increasing the ahnual
license fee to $7.50 have met with opposition as well as favor, and this
Is up for discussion again this year. A serious consideration by the
member's should be glven. '

Cost of Examinations and Admisgions

In this connection attention has been directed to the cost to the
Bar of investigating, examining and admitting applicants to the Bar.
Under rule of the Supreme Court each applicant pays a fee of $3.00 for
investigation and examination. This is far below the cost to the Ber.
Allocatlng a falt proportlon of general office and travelling expense to
the cost, since a considerable part of the Secretary’s and stenographer's
time is required therein, and a large proportion of four meetings of the
Board is required in investigating applicants, preparing questions and
grading, an analysls shows that it has cost the Bar $2411.44 in the past
three years to give six (6) exminations, or $401.9¢ each. Ninety-three
persons were cXamined in that time at an average cost per person of
$25.82. Yel the Board receives from this source but $3.00 per persomn, or
& total In the three years of $279.00, 2 net loss of $2132.44.

Should the applicant pay at leasi approximately the cost of his ad-
mission? It will be noted that did he do so the Bar's deficits would he
taken care of.

Ko other .State charges so litile as Idsho. Only one State charges
as 10w as $5.00. Four charge $10.00. One charges $10.00 if applicant has
been a resident five years, otherwise $35.00; one charges $10.00 for cer-
tain classifications, $35.00 for others; one charges $10.00 for the first
and $5.00 for each subsequent examination; one charges $10.00 for each
examination; three charge $15.00; two charge $15.00 for each examina-
tion; one charges $15.00 ($18.00 if applicant admitted eisewhere), $20.00
for the second angd $25.00 for the third examination; four charpe $20.00;
one charges $23.00; one charges $20.00, which covers two examinations,
and $20.00 for & third examination; ten charge $25.00; one $23.50; one
$25.00 for the first and $15.00 for the second; one $25.00 for each exam-
ination; one charges $25.00 unless applicant is admitted elsewhere, in
which event he pays $50.00; -one charges $35.00, covering two examina-
tions, and $35.00 for each additiona! examination; one, as above pointed
out, charges $35.00 if applicant has been a resident less than flve years;
one charges $50.00 if applicant is admitted elsewhere, and $25.00 if not.

In Idahe a certificate permitting examinetion is geod for one year,
and this covers two examinations. In view of the cost, and charges In
other states, is it unfair to charge an applicant $25.007

Should an applicant, admitted elsewhere, be charged a larger fee?
There are no admissions on motion or certificate in Idaho, all applicants
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~ belng required to submit to. examination. But the cost to the Bar of
such applicants Is commonly greater, due to the Board’s policy of mak-
ing more stringent character investigation of such applicants. It s not

. unusual In other states to.charge such applicants a greater fee whether
admitted on eertificte or by examination. Thus, six states charge
$100.00; one $75.00; one $65.00; five $50.00; one $40.00; three $35.00, The
Natlona] Board of Bar Examiners has set up a cheracter investigation
service covering attorneys who move to.other states, charging $25.00 for
edch investigation, and several states require the applicant to pay the-
cost of the service, or Include it in the charge. Idaho has been unable
ta employ the service because of lack of funds. Would it be unfair to
&add this cost to the applicant admitted elsewhere and removing to
Idsho, making the charge to him $50.00?

Admissions

. Ome prelegal educatlon examination weas given; 36 certificates per-~
mitﬂqg examination issued; 49 applicants (of whom 7 had been previ-
ously examined, 3 twice, and failed) were examined; 18 recommended
‘for’ admission; 31 (including repeaters) having falled examination; 4
‘were denied certificates perm:tting examination.

The method of grading was modified to make even more impossible
the identification of applicants. Board members prepared, and ‘before
-examination the whole Board passed upon and approved, the questions
to be glven at the two examinations. Grading is done by the Board
with the assistance of readers; each answer of each applicant is graded
hy"four persons and the four results averaged, the asverage being the

Il.legal Practice

'I‘hree investigat.ions of alleged illepal practice were made. Ome
eontempt procesding was tried and decision of acquittal rendered by
thi 'Supreme Court upon the facts. The decision on demurrer was
called to the Bar's attention In my report iast yvear (In re Meathews, 57
Ida. 76), The last decislon (In re Mathews, 70 Pac. (2) 535) repeats the
aid down In In re Eastern Loan & Trust Co., 49 Ida, 280, and finds
fact to be that Mathews did not prepare or draft legal instruments,
merely geted as a scrivener, Inserting data in forms of deeds,
) mortgages contracts, leases and bills of sale at the direction of indi-
,.:_vldw_a.ls concerned; that he did not give legal advice. In the case of

J, M. Ehank, Twin Falls, the Supreme Court imposed a fine of $250.00
-for contempt in lllegally practicing law.

Discipline
'I‘thteen disciplinary matters were considered; three were dismissed
;ja.s present.!ng ho cause; three are pending; in two, hearings have been
) had, and in both suspension recommended 'by the Board to the Supreme
Court, which has not yet entered orders; in thres setion has been or-
deréd; and two were adjusted and dismissed.

Local Bars
In addition to matiers referred to Local Bar Associations for con-
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sideration by the last annual meeting, the Board has from time to time
referred other matters, In line with the policy to contact, so far as pos-
sible, every lawyer in Idaho and give opportunity of expression upon
questlons of general interest. Such matters are listed on the program of
the Local Bars Seclion, and reports of that Seciion thereon are sched-
uvled for this meeting.

In formulating the program for thls meeting the Hoard met with
the Recommendations Commlittee, consisting of Carey Nixon, Boise;
Kenneth Mackenzie, Idaho Falls; and Paul Hyatt, Lewiston, and with
P, J. Bvans, Chalrman of the Local Bars® Section,

Appropriation Funds
Balance JUIy 4, 1037, .. 0.t iiuenettittinerieaataaernrranarans $ 2,745.80
Recelpts, leense fees to July 7, 1938, 2,500.00

Total  $ 5245.80

Expenditures
L0, Ly 4ot 4T S $1,341.52
Travel .o e it ... 40243
M S ..ottt e e e aaan 326.06
Publication 1937 Proceedings ...................... 411.62
Examinations ... ...ttt e 142.98
Diseipline ...t et 487.79
3,112.39
Balance in appropriaflon July 7, 1938............ $ 213341 x
Beven Yyears’ receipts (1932-193B)........cc0uvvitinneenennnennnn $19,013.[)0'
Seven years’ expense (1932-1938) ....... e . 20,406.99
Excess of expense ,...... et $.1,393.99
Licensed Attorneys
Average
1931-1937 1938
Northern Division ..........cciiviiiiiinneiiinnennn, 127 123
Western DevIslon ..o.vviriiieinieienrarinranrnnnenns 275 273
Eastern Divislon ... e e 131 127
Non-resident .........coiiiiiiiieiiiiiianaianaeiinins 24 26
557 549

Deaths
The following deaths have been reported since the last meeting:
James F, Allshie, Jr., Bolse
Peter A. Anderson, American Falls
L. L. Burtenshaw, Couneil
J. E. Gyde, Wallace
Alex Kasherg, Lewiston
Roscoe I. Keator, Bonners Ferry
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E. D. Reynolds, formerly Jerome, Woodland, Calif.
John C. Rice, Caldwell

I, N. Sullivan, Boise

P, T. Sutphen, Gooding

T. A, Walters, formeriy Caldwell, Washington, D. €.
Alex M. Winston, Spokane, Wash.

Robert R, Wedekind, Driges

. PRES. MORGAN: On the canvassing committee for the election
of the Northern Divislon I will appoint Robert E. McFarland, Sandpoint,
; 'Bte]lmon of Lewlston and Murray Estes of Moscow,

; "I'.his 15 the time provided In the program for the anmnual adedress
coof t.he {President.

"ct.ion 1 of Artlele IT of our Constitution provides:

The powers of the government of this siate are divided

: 'to three distinct departments, the legidlative, the execu-
. t.ive and judicial , and no person or coilection of persons
-'-'ch.arged with the exercise of powers properly belonging to
ome of these depariments shall exerclse any powers properly
.+ belanglng to either of the others except as in this constitu-
<. flon expressly directed and permitted.”
¥ subsequent Bectlon of the Constitution provides:
The judiclal power of the state shali be vested in a court
‘the-trial of impeachments, a Supreme Court, district
urts, probate courts, courts of justices of the peace, and
ch other eonrts Inferior to the Supreme Court as may be
established by lew for any Incorporated city or town.”

Whille the judiciel power of the State is by the Constitution vested
the courts of the State, the judicial branch of the government
reality vested in the Supreme Court, by reason of the fact that
ur is the ‘final arbiter of all such courts, Since Justices of the
e ‘Oourt are sclected from members of the Ideho State Bar, it
spparent that the Idaho State Bar is directly responsible to
ple of the State of Idaho for the conduct of the judicia] branch.
it-Ukely ‘anyone will .contend that the mere election of a lawyer

udielal positlon adds anything to his knowledge of the law or in-
8¢5 his wisdom In any way, Buch election, of course, clothes him
ght to exerclse certaln judicial powers, but it does not and
dto or decrease his ability to judiclously exercise such powers,
‘oe the judiclal power of the State is to be exercised by the
rti of the Sbate, and since it is & fact that the men charged with the

exereise of this duty, not necessarily but as s matter of fact, are
from the ranks of the Bar of the State, it becomes apparent, in
ind] analysis, that the Idaho State Bar In reality is the judicial de-
of -the State.

nder our present system of choosing judges, we mny ressonably
“Ahat our justices of the Supreme Court and our District Court
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judges will compare, as a whole, favorably with the Bar as a whole, and
we may not reasonably expect that our judges as a whole will rank any
higher or better than this Bar as a whole. Not long ago our judges
owed thelr success at electlon time to the faet that the particular
political party to which the candidate belonged was in the majority.
Under our present system our judges are chosen by reason of the vote-
getting abllity of the particular Individual. The rank and file of the
voters of the State are not acquainted with the candidates or their
qualifications and have no means of advlsing themselves as to the merlts
or demerits of the Individual seekmg a judicial position. With all due
regard to the position of the members of our Supreme Court and with-
out wishing to detract in any way from the honor which any member of
thet bedy- may think has been conferred upon hlm, it is doubtful if
twenty per cent of the voters in Ideho today can name the members of
thet Court. While the members of the Court are in no manner re-
sponsible for this condition, it is a situation that msy well be pondered
by any individual inclined to feel that he has been signally honored by
hig choice to the judicial position which he holds. In a lesser degree,
the same thing applies to trial judges. In view of the fact that our
judges are chosen by votes the majority of which have been cast at
random, In the past we have indulged and now can only indulge, the
hope that we may have the good fortune to place the judicial affalrs of
thie State In the hands of fairly representative individuals chosen from
the ranks of the Idaho State Bar. The proposition is not offered as a
reflection on our present fudiciary or any member thereof, but it is ad-
vanced as a challenge to this Bar to regulate its membership so that
the fact that & men is 2 member of the Bar will be an unimpeachable
guarantee of his proper qualification to a position on the Bench.

The Bar is faced with the duty of, as speediiy as possible, ellm-
Inating those members who are unworthy of a place in the judicial de-
partment of this State. It is our duty to rid our ranks of those mem-
bers whom we ourselves would not be willing to trust on the Bench.
We, as a Bar, are obliged not ondy to ourselves but also to the rest.of
the people of the State to see to it that no man or set of men are ever
placed upon the Bar Commission who will not, with the utmost care and
circumspection, guard the portals of this organizetion by refusing to
admit any individual who is not morally and educationally equipped to
perform his full duty In respect to the affairs of the judicial department
of the State.

‘With this idea in mind the present Bar Commission has adopted the
poliey of condueting examinations for admission to the Bar with the
utmost fidelity and without the slightest regard to a candidate’s posi-
tlon or connection either political, social, judicisl, or ecclesiastical. So
far as the grading of an applicant is concerned, under the system as
now adopted, the examiners do not know whose papers are being graded;
on the other hend, the Commisslon does know the individual when he
applies to the Commission for permission to take the examination and
it i then that s Commissioner Is in duty bound to vote conscientiously
on that application and to base his vote strietly upon the information
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‘bEfore him es to the character of the applicant and, at every peril to
Himiself; to refuse to vote “ves™ merely because of the connections of the
‘appliéant. It will, therefore, be seen that the refusal to admilt a eandi-
“to'the ‘Bar of Idaho is not based solely upon the idea of protecting
‘thie“Bar dgalnst overcrowding nor the public agalnst incompetent prac-
Htdoners ‘as such, nor solely upon the idea of protecting the individual
sl “from adopting a line of work for which he is not gqualified, but
§-tilso ‘based -upon the broader ground that whenever an individual
adritted to this Bar, he becomes automatically o part of the judicial
‘banch-. of our Btate government. That even in his private life as a
"tltioner, he helps to shape the policies of that branch of the gavern-
) He 18 from ihe date of his admlssion a potential judge or justice
ough whom the - judicial power of this branch of government will
gdministered It is therefore highly essential that we eliminate a
‘or corrupt potentlal judge by refusing to admit such a candidate to
anks, thereby ellminating the possibility of foisting him on the
‘Bench'by the votes of an ill-advised public. No individua] lacking the
fortltude, wisdom, and moral background required in the make-
qt B good Judge should ever be admitted to thils organization. ‘With-
l_lch qualifications he would not make a decent lawyer anyway.

~Quite often we read of and hear of this or that member of the Bar
g “elevated {0 the Bench.” It is an expression out of harmony with
lew. The active practitioner in the legal profession is & greater
er, for good, and likewise a more potential power for evil, than any
an occupying a judicial position today. This Bar can keep the courts
“gnd -efficlent, The courts, while they can greatly aid, can, unas-
: nelther make nor keep the Bar clean. When this Bar functions as

uld functlon, then many uncertainties of law will vantsh and like-
] y'of the faults now atiributed to courts will vanish. Given a
hich 1s above reproach, It must follow that we wilf have a judiciary
above reproach ‘A wesk or corrupt judge does mot warrant
mm_a.tlon of the Bench as a whole but does warrant criticlsm of the
i 1s our responsibﬂity

The ‘means of accomplishing this set-up is easily in reach. When
'Ia.wer reslizes that his sole well-béing is dependent upon the
“profession which he has espoused; when he Tealizes that during the
f lils proctice he has maintained himself and his Tfamily solely
or-0f thie fact that he is a'member of the Bar; when he realizes
at. hiaving taken from the store houses of the profession his very all,
thereby indebted fo the profession for the full measure of his
uwess and that he should glve, correspondingly, of his ability and time
c_mey to the maintenance of the profession, then we will begin to
fogéther and to reamlize our hopes for a more nearly perfect Bar,
Opés for better courts, and our hopes for a better judicla! depart-
of t.he Btate.

I we are 10 st.rengthen our organization, If it shall have the healthy
owth for which we hope, a definite plan must be adopted with that
end in view.  As a first step 1h thet direction, we should establish cloger
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cooperation between the Idaho State Bar and the Idaho College of Law.
Best resuits can only be obtained through close harmony between our
organization and the institution from which we draw the greater portion
of our new members. From that moment a student enrclls in that in-
stitution he should be taught as to his duties to the State Bar so that
when he finally becomes & member of this organization, he will be an
active member in its behelf. While there should be close association
and complete cooperation between the Bar and our law school, the Bar
must ever remain the dominent factor in that combingtion.

From a study of the varlous sets of papers it has been my pleasure,
and pain, to assist in grading, one of the most outstanding delinguencies
of all law schools appears to be their utter failure to teach anything
practical, They turn & novice locse upen an unsuspecting public with-
oul the slightest tralning on how to apply the abstract principles of
law and theories with which he has been crammed for thres FEeATS.
These applicants for-admission are unable to draw the simple pleadings
inecldent to an action on a promissory note or a suit for divorce or name
the court in which the proceeding should be. brought. To overcome this
difficulty a course of study can be worked cut which will add a year's
time In the law school, that is make the law course a four-year course,
and still not require a student to spend any greater time in his entire
college work than he now spends. It probably would not be practical or
advantageous to require the student to add an additional year to his en-
tire school work. On the other hand, it should be advantageous to weed
out possibly e year of studies that are of no special benpefit to the stu-
dent and add in its place a year of practical {raining glven by practical
people, After all, education in general subjects, so far as a lawyer is
concerned, is beneficial only insofer as it enables the individual to
think elearly, to reason, analyze, and apply, and it can miake no differ-
ence whether that result be reached through an arts course or any
other method beyond high school teaching, or whether that ability be
obtained in some other way. In other words, from the standpoint of a
lawyer, iIf the individual can think clearly, can analyze, can reach a
proper conclusion and apply his conclusions to the problem before him,
he has the necessary general educational gualifications to become 2
good lawyer through proper law study whether he has a coliege degree
or has not. To effectuate this plan, it will only be necessary to eliminate
sotne subjects from the general college course and, in lieu therecf, an
additional year in law college be substituted with the teaching for that
vear 1O be conducted by active practitioners. It has been suggested that
we cannot eliminate anything from our present college requirements
without our law school losing its standing., Three years’ experience In
gTading bar exemination papers covering applicants from all well-known
schools may lead the examiner to suspect that alf aecredited schools
should lose their standing. Having an accredited school, of course, is
highly to be desired, but the production of a better output of the school
is much more greatly to be desired. If then, it becomes necessary to so
change our system that we will lose our standing as an accredited
school, but by so doing produce better lawyers, there should be no dim-
culty in determining which course we should adopt.

IDAHO STATE BAR PROCEEDINGS 47

“The year's practical work should be entirely practical and taught
7'y practical people save that it might be advantageous for the
leir professors to conduct, during that year, some review work of
prededing year. In order to carry out that sort of program, it may
Tecassary to smend the Tules and regulations governing the Idaho
tate Bar eo a8 to provide that any practitioner in the State may be
it for the purpose of delivering so many lectures and conducting
Fhours of cless work each year as may he necessary to attaln
eSired result, Such a plan should not require more than a week of
tdivdiual lawyer's time during any given year. The question of
nsation ‘can be handled In accordance with future developments.
thu'g't'le'gislature in fixing & budget for the law sechool can be induced
lade sufficient money to pay for such teaching, then the individual
er ‘gould, of course, be compensabed for his services, It is highly
Tob&ble; however, that it would only be necessery to ask the leglsia-
sufficlent money to defray the expenses of these attorneys in
eafryitg’ on thls work. Every individual member of this Bar owes it to
Ve proféssion to perform this service and under the rules as they now
y ,-or ‘with minor amendments, any attorney who is not willing to do
‘Patt, and who will not do so upon call, can be subject to disciplinary
Geedifigs. Any individual who refuses to perform this service, should
the:plan be adopted, should be removed from the rolls of the Idaho
Bdr, because a lawyer unwilllng to do his full duty and who
ﬁhe'orga.nlzation merely because 1t furnishes him s means of live-
d’1s & -detriment to the Ber and ought to be eliminated. Such a
Would require some leglslation and, no doubt, some cooperative
¥ the sthool authorities.

ibly, it will be better to require & year's service in, or connec~

a law office, it belng understood, of course, that the candi-
gdmjgsion would not receive any compensation while connected
ith office. "As a matter of fact, a student just out of school would

r less of & nulsance In the office of an active practitioner and
der to be sure that each praduate from the University would have
ffice connection, 1t would probably be necessary to make the ac-
: of such students in an office, for a lmited time at least,
.on the attorney. Some other pian more practical than either
iiggestions can no doubt be devised. The matter, however, of
practlcal education or training probably should be referred
ttee for ‘consideration and that comnittee’s report submitted
oizs local orgenizations of the State with instruction to send
10 ‘next year's Bar Meet prepared to act on the matter,

] r thing which should be done Is to provide a means wWhereby

anization will be furnished with adequate finance to carry on
ﬂdﬁs} It cosls us money to successfully operate, An increase in
e fees would, of course, aid the organization as a whole and yet
increase Is subject to objection that it will actually work a
on some of the. members, If should be possible by donstion
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to start a permanent fund, to be handled either by the (ommission, or
preferably by trustees elected for that purpose, which fund should in
time grow to an amount sufficient to enable the Bar to relieve deserving
individual members from the payment of Bar dues either for limited
periods, or permanently. In time to come, it might be possible to abolish
license fees entirely and, in any event, it would furnish money to carry
on any meritorious work which the organization as a whole might ap-
prove. Such a fund could be built up not only by present donations,
but by members remembering the organization in their wills in large or
small degree in accordance with the condition of their respective estates.

We should separate our flmances from the State of Idaho. The
State contributes not one penny in tax money to this organization. Up
to the present time we have been, and it is to be hoped and confidently
expected we always will be, self-sustaining. If we should seek and ob-
tain appropriations of State funds from the legtslature for the direct
relief of this organization, any money we might get. would not be a suffi-
clent consideration to justify a swrTender of our independence.

‘Under the present system, there may be law for but there is no
legitimate reascn why the State Board of Examiners should pass upon
the bills of this organization and there is no reason why the legislature
should be permitted to approprinte our own funds to our uses before we
can use our own money, There is grave danger that at some future
date, If we happen t0 have a little money on hand that the political
hirelings of the State desire to use for their purposes, we may find our
money appropriated by the legislature to other ends and gone beyond
recell. This meeting should direct its Bar Commissioners to take the
necessary steps, whatever they may be, to withdraw the funds of this
orgenization from the State Treasury and by proper set-up keep them
forever separete and apart from the funhds of the State and out from
under the domination and control of the State government. Grave legal
guestions are involved in taking this step and the Comrhission should
not be expected to work the matter out alone, The Commission, how-
ever, already has the power to eall to its aid the entire Bar of the Siate
if necessary and if instrucled to take the necessary steps to-bring ebout
the result desired will, no doubt, refer the matter to a committee with
instructions to investigate all legal points involyed and report to the
Commission, If thought necessary, the Commisston can refer the report
of that Committee td the various local associations, though this step
would probably not be necessary.

Your present Commission hag undergone the experience of having
to flnance the work of the Bar from outside sources, and this at a time
when there was ample money belonging to the organization laying in the
State treasury, but which money the State refused to pay over because
“the legislature had assumed to budget our funds and appropriate &
certain amount to be used by us in a given two- -year period. An
emergency arose which exhausted the appropriation and we had to Tun
& number of months as best we could with our own money lying idle
in the State Treasury. One experience of that kind is ample and should
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us in taking necessary steps such as will make a recurrence of
tion imposaihle.

Lo ﬂa.--hope the tlme is here when every member of this organiza-
tlony: -feel that his first duty s to this organization. If we conduct
ursoWn+portion of the government properly, the balance of the afTairs
fistdte - will thereby benefit. If every member of this organization de-
Yerinities that in return for reaping the benefits of the organization he
give-henefits to it; if the young men in the Universlty are taught
ne of the privileges of admission to the Bar is the privilege and
thifig for and strengthening this organization: if they are
career 15 not to be oné of money-making nor yet to be one
vercoming an adversary in a court proceeding, but that in
i1y -struggles as private practitioners, they are carrying on a
and’pareel ‘of the dutles of the Judicial branch of government, this
will speedily take its proper place. When the lawyers of ‘this
ll'togethier, this organization will become the greatest power in
e Unider these clrcumstances, it behooves us to keep the ranks
professlon elean o the end that that power be not abused.

‘M#aY-each member and each applicant for admission ponder and
or_hl.s guidance as herein modifled, the advice of Polonius to

Tr'u.s, above all; to the Bar's code of ethics be true,
“HANg 1t must follow as the night the day,
i6U canst not then be false to any man.”

the address t.lie members of the Bar stuoﬁ and applauded.)

MORGAN: At this time T desire to appoint a committee on
utlons:the duties of which will he to present such matters as should
fed :and were not included in the report from the Local Bar
Wil appoint on. that Commission, E .4, Owens of Tdaho Falls,
n; Ralph Breshears of Boise, and €. H, Potts of Coeur

thie brogram will be the report of the Judicial Sectlon, the
K.oelsch of Bolse,

'HON: CHAS, F. KOELSCH: Gentlemen, we have ho written re-
K¢ 'THe Judiela] Section met in this hall yvesterday with
t*of the Supreme Court and twenty-five percent of the
. But I think I ean truthfully say what we lacked in
madﬂ up In work and in enthusiasm.

snotice from the program that the subjects assigned to the
ctlon ‘were three In number. The “Judiclal Retirement
.‘Ior Tdaho; “Annual Meeting of Judges Statute” end “Afidavit
dice,statute ”

'nsldered two of these and postponed conslderation of the
: Onir greatest discussion was had on the first subject, as you
i.ma.glne it would be., Perhaps If that subject had come from
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the body of this assoclation it would not come with the discount that
will be glven it coming from the Judges themselves. As to my report
end as to my remarks, I shall read the proposed bill that we agreed
upon yesterdey and recomrend its adoption. I have here g number of
them that I would like to pass amongst you and when I get through
you will want to discuss the subject probably section by section, but I
will read the whole bill so as to give you an idea before taking up its
discussion.

AN ACT

Providing retirement compensation for Justices of the Supreme Court
and Judges of the District Courts upon retiring from office after service
for a period of not less than ten years and after having attained the
age of slxty-five years; ereating o Judges Retirement Fund out of which
to pay such compensation; providing for the constitution and replenish-
ment of such fund Ry additional fees in civil actions, and by confribu-
tions therete by incumbent jusiices and judges, and directing an ap-
propriation out of the General Fund in case of hecessity therefor.

Be it enacted hy the Legislature of the State of Tdaho:

FREAMBLE
An efficient and independent judiciary is one of the mainstays of &
government of laws.

Reasonable inducements should be held out to invite men of special
ability and character to aceept the offices of judges of our courts. Ade-
quate salaries should be paid, and independence of action assured. But
in the nature of things such salaries cannot equal the rewards geh-
erally won by men of exceptional abilitles in private practice.

Happily there are many such men whose goal is not great wealth;
who are altruistic enough to give their talents and their service to the
public, if they can be assured of a competence when the ravages of age
make arduous labor no longer possible.

For these reasons, we believe and declare that a retirement compen-
sation for judges of our courts who have rendered long and faithful
services tends to the stability and well-being of our State.

Section 1, BEvery person who has heretofore served, or is now serv-
mg, or who shall hereafter serve es & justcie of the Supreme Court, or
as o judge of a District Court of this Staie, for an ageregate period of
not less than ten years, whether continuously or not, and whether as a
Supreme Court justice or as a District Judge, or part of said time a5 8
justice of the Supreme Court and part as a judge of a Distriet Court,
and who has ceased to hold such office either because of the expiration
of his term, or by voluntary retirement therefrom other than retlre-
ment 1n the face of impeachment charges agalnst him, shell, when he
attains the age of sixty-five years, be entitled to receive and shall be
pald an annual retirement compensaetion during the residue of his nat-
ural life. Such retirement compensation shall be an amount equal to
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_M'Of the salary or compensation such justice or judge was being
:aft the time he retired from or ceased to hold office, end shall be
. monthly out of the Judges Retirement Fund hereinafter estab-
e‘d;jiil the same manner that salarles of the judges of said courts
pald out of the General Fund of the State.

Seotton 2. For the purpose of paying the Tetirement compensation
the foregoing section provided, there is hereby created in the office
'I‘reasurer of the State of Idaho & fund to be known as the Judges

ons when appesaled to the Supreme Oourt as hereinafter spe-
.gc_ribed together with all contributions out of the salaries

“provided.

i't:at'ired judges and justices, and, if at any time the amount
es Refirement Fund shall be insu.fﬁcient to pay current

11 a.pproprla.te out of the Genera.l Fund of the State, not
f prupnated in behalf of sald Judges Retirement Fund, an
suﬁicient to pay the deficiency.

. In addition to the fees and charges to be collected by
I o:! the several District Courts of the State as provided by
107 and 30-3701, I. C. A, as zmended by Laws 1937, Chapter
leris:are hereby authorized and directed to charge and collect
laintif In g élvil action, and as part of the cost of Aling
laint:in such action, the sum of $2.00, and from the defendant
‘Upon meking an eppearance in sald actfon, the sum of
ﬁ-uhon the flling of & cross-complaint by such defendant,
um-of Afty cents; and the Clerk of the Supreme Court is
thorized and directed to cherge and colleet 1n addition to the
_ 1‘?25’ Sectlon 1-402, I, C. A, and as part of the cost of
tra.:rl.)g‘cﬂpt on appeal In each clvil case appealed to the Su-
_ém.jl.‘m of $2.00; and the said Clerksof the District Courts
‘of the Supreme Court are hereby required to remit all
, and fees hereby authorized, on the first Monday of each
eipt tl}erqof, to the State Treasury, and the State Treas-
ereb:yﬂ directed and required to place all sums so received from
ks In and to the credit of the Judges Retirement Fund.

‘Every justice of the Supreme Court, and every judge of
urt of this State, now holdlng office, and every person
_ after assume by election or appointment, the offlce of a
t Supreme Court, or of a judge of a Distrlet Court, desiring
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to avail himself of the provisions of this Act providing for retirement
compensation, shall file in the office of the Treasurer of the State of
Idaho, & written statement signifying his intention io become eligible
to receive retirement compensation, and agreeing, in consideration
thereof, that the State Treasurer may, each month during the continu-
ance in office of such justice or judge, deduct from the monthly salary
of such justice or judge, an amount -equal to two and one-half percent
of suth motthly salary, and that the said Treasurer shall transfer and
credit such deductions to the Judges FRetirement FPund, and the State
Treasurer is hereby directed and required so to do.

Such statement shall be so flled in the office of the State Treasurer,
by all present Incumbent justices and judges, within 30 days from and
after the passage and approval of this Act, and shall be so filed within
30 days after the assumption of office by all justices and judges here-
after elected or appointed to such offices. No justice or judge now hold-
ing office, or who shall hereafter be elected or appointed, shall be eligible
to recelve the retirement compensation provided for by this Act, however
long he may serve, unless he shall file the statement In this section
provided; Provided, that any justice or judge having complied with the
requirements of this section, may upon retiring from office, waive his

right to retirement compensation, and claim return to him of all de-.

ductlons from his salary made under the provisions of this Act; and the
estate of any justice or judge who, having complied with the provisions
of this section, but who shall have died prior to receiving any retire-
ment compensation, shall be entitled to return of all deductions from
the salary of such deceased justice or judge which may have been placed
into the Judges Retiremeni Fund.

In addition to adopting and recommending the enastment of this
bill, the Judicial Section unarnimously agreed to recommend to this
meeting the repeal of the so-called affidavit of prejudice statute and

the enactment instead thereof of practically the old statute requiring

the settlng forth of facts constituting prejudice of the judge. |

Mr. Chairman, I move the adoption of this report.

(Volee): Second the motion,

MR. ANDERSON: Mr. Chairmen, do I understand by this motion
that this meeting goes on record as favoring the repeal of the prejudice
statute for the disqualification of Judges?

PRES. MCRGAN: I am going to ask that the questions be segre-
gated. It is only proper that we be permitted to vote on them sep-
arately.

MR. ANDERSON: Iam in favor of the Judges’ retirement act very
heartily, but I would like the opportunity to vote on the other sep-
arately.
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PAINE: I'am not in favor of the retirement fund as to men
only sixty-five years of age, and I want to hesr from those
vqh think that is the proper age. I don’t understand why we
6-our Judges when they are in mature life at sixty-five years
'sgems to me thet would not be Wisdem. Before we vote upon
theése.men, who have agreed upon that, tell us why?

BOWDEN: I am que.stioning here how they are to be pald
lmlf iof t:hs compensation. We will assume that there has been #
;8N after, say, three or four years he 13 elevated to the
nch; Now, are you golng 1o pay him on the basls of his last
combination? He might only be one month on the Supreme
One other matter occurs to me: upon death, his family.can
[ back What he has contributed, but it says he has the right
retinement In the event he does not waive that retire-
ﬂaa Iam.l.ly be compelled to aceept only what he has sub-
hipuldn’t they be entltled to have something to say about
s of that to which he i absolutely entitled?

OELSGH I imagine, affer a man is dead, it is very
waive u.py't.hing Bupposing a, man is elected District Judge for
he qualifies under this act and he i3 defeated for re-
uther ‘renson declines to be re-elected, the amount that
f¥om his salary he gets back. On the other hand, if a man
Te lie has served his ten years and before the compensation is
Ium, hiz estate gets back everything he has hed deducted from

*.E.'U'.F‘F T have hastily read the pension bill submitted by
Koalseh durlng his report of the judicial section and while T

a.ga 65 or la.‘t.e.r retirement time provided in the bill. The
‘ vihet: afber & judge hes served ten years, he is eligihle to
mwhan, ‘he reaches age 65. This makes it possible for a young
‘the hench ten years and then retire to private practice -
-and still be eligible to a pension of one-half the sal-
belng enjoyed by judges at the time of his retirement.

qre;_ant alary of disirlet judges is $4,000 & year .and all Jus-
ﬁnpreme Court receive $5,000 a year so the pension would
\ .$2.000 to $2,600. 8. year.

provides thet the judges shall contrbute from their salary
prercent of the salary annually or $100 to $125 & year

pension of $2000 & year for & male life ai age 65
“of somebody’s money of approximately $20,000 and this
';‘-$1,000 tmmrd the $20,000 does not seem adequate. It
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would seem that the judges should make a larger contribution and at
all events, not less than five percent.

The bill sugrests a pro rata refund to the widow of the contribution
of the judges in event of their death prior to the time that he has used
up his contribution after taking the pension. If the judge had served
twenty years prior to retirement, his contribution would be $2,000 and
would be used up if he lived one year.

I would suggest that the widow of the judge be taken care of upon
a jolnt and survivorship basis. Tables for joint and survivorship factors
are readily obtainable and could be included in the bill so that the
justice, at the time of retirement, could make the choice to accept a
smaller pension but have it paid to the expiration of the longest of his
own or his wife's life, If the husbhand and wife are both 65 years of
age abt the time of retirement, the perision would be reduced in the
samount of sixteen percent or if the wife were 60 years of age at the
time her husband was 65 the pension would be reduced by twenty-
one percent.

The bill suggests that funds derived from whatever source for pen-
slon purposes be paid into the Btate Treasury. No machinery ls set up
in the bill for the investment of these funds and this cbviously would
seem to be necessary.

The investment problem would never be & large one for the reason
that ten years is the period of incubation and most of our judges are
now 55 wears of age or older and the peak load of pensions should be
reached In ten or fifteen years.

There are sixteen district judges and six justices of the supreme
court and on the present salary hasis, it will require $32,000 a year for
retirement of distriet judges and $18,000¢ a year for the retirement of
justices of the supreme court, making a total peak lead of $50,000.
This may be reduced somewhat If judges stay on the bench past age €5,
The annual income on the two and one-half percent contribution by
judges would be $2,500 a year and leave a possible $47,500 a year to be
supplied from other sources suggested in the bill

Due to the fact that a judge must contribute ten years and be age

65 at the time of retirement if retirement is made mandatory, it will

have the effeet of persuading candidates in the future to seek the
Jjudgeship prior to age 65 and will discourage men over 55 years of age
from seeking the office, This, I think, is contrary to the experience of
the profession in that generally older men seek the office of judge.

I am entirely in sympathy with the general idea of penslons for
judges. However, I feel that the matter requires more study as to deta_ails.
CHARLES STOUT: Was there any discussion of whether or not
if the Judge accepts the retirement plan he should retire from office?
Was there any discussion that the Judge If he should #fcecept the re-
tirement he should therefore retire from practice also? And was con-

IDAHO STATE BAR PROCEEDINGS 56

sideration given Art, 5, Sec. 27 of the Constitution respecting incresses.
-or decreases of compensation?

MR. DON CALLAHAN: There Is one thing in the bll I want to
call attention to, if this is coming from the Bar or the Judicidl Branch
of the Bar. There is a provision which sets forth that the Legislature
shall appropriate and the succeeding Ieglslature shall appropriate,
Now, of course that doesn’t sound very well coming from the Judicial
Section because that is absolutely invalid and shouid be left out.

JUDGE KOELSCH: That, Mr. Callahan, was put in there because
some years it might happen that a number of Judges would be drewing
pensions and at the same time there would not be guite sufficient to
pay the retirement compensations and then, in that event, the Legis-
lature would be called upon. The guestion was whether a continuing
appropriation should be made and personally I am opposed to a con-
thming appropriation for anybody. I think, if this is a meritorious
proposltion, they should go before the Legislature and bring it up.
Just as you say, it is slmply advisory, not binding, on them, not any
one of them and the Legislature itself should take care of it,

However, I am satisfied if there ig provided $2.00 in each civil case
in the Distriet Court and $2.00 from every chse appealed to the Supreme
Court and 50c on appearance sand 50c on the answer ahd cross-com-
plaint, that, together with what will be paid by the Judges, will take
care of it except In exceptional cases and will provide ample funds to

pay the compensation.

‘When you come to look over the history of the Judges that have
retired, you will find that, at ne one time, were there more than three
who would have been entitled to receive compensation. At the present
time, under the age of seventy, there would be only three entitled to
it If they retlred. But it was suggested here by Mr. Paine, we should
not retire them at the age of sixty-five because that is the time, if a
man has llved a right life, his mental powers should be at zenith,
It 15 an old saying pertaining to Federal Judges that they never retire

" except for death. Judges who are on the circuit and have full power

of thelr menta! capacities, very seldom Tetire at that age. Probably

. we could cut the age down to meet certain individual cases. I have one

case in mind where s man is only sixty-five years of age. His physical
condition s such that it must be torture for him to conduect court, and
if he should refire without compensation such as provided here, it
would mean bread and butter to him. '

MR. ANDERSON: May I ask a question—There i5 no part of this

. - fund levied against the respondent in the Supreme Court in this bill.

Is there any reason for omitting that? There is $2.00 for appeals to

' t.he Bupreme Court, but why not make the respondent pay when you
- mske the defendant In the District Court pay?

-JUDGE, KOELSCH: Might be an over-sight, That is a detail that

~ican- be corrected. I see too, there is another correction the Judicial
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Section yesterday instructed me to make. That is with reference to the
manmner in which this shall be deducted.

The suggestion was made thatb there should be some provision that
some officer should ascertain whether the Judge attains the age of
sixty-five. A section should be inserted that at the timme he files the
notice to become eligible, he accompany it with affidavits of his age at
the time and that it then become a part of the record of his services.

In addition to that the method of making the deduction of the fee-

was a suggested change, This provides that the State Yreasurer shall
deduct two and one-half percent. The State Auditor should be directed
to do that—to draw separate warrants for two and one-half percent
each month in favor of the retirement fund and deliver thém to the
State Treasurer. That is one of the little details,

PRES. MORGAN: Those are detalls and the gquestion for this bedy
at the present time s whether or not we favor such a bill. It ought to
be left to the pariies who are going to draft the bill to make those
various changes. I will entertain a motion to accept or reject this re-
port of the Judiciary Comrnittee on the question of Judges Retirement
bill.

JUDGE KOELSCH: I move scceptance.

{Voice): I second the motion.

PRES. MORGAN: All those in favor of the report will signify by
saylng “eye,” Contrary “no.” It is carried.

JUDGE WM. M. MORGAN: I move that the recommendation

relatlve to disgualification of judges be approved by this hody.
(Voice): Becond the motion.

MR. EVANS: I wish tc present some objections against ‘adopting
this part of the report of the Judleial Section. It occurs to me that

nothing would more prejudice the interest of & party in litigation who.

might present sn affidavit of prejudice seeking & change of judges than
to amend our present statute so as to vequire the setting forth of facts
upon which that affidavit 1s based and permitting the judge to be the
one to determine whether those grounds are well founded. I think, in
my experience, that the present afdavlt works successfully. I can see
that if a person or party to litigation presented an affdavit setting forth
the grounds and the motlon was denied, that the judge might feel very
much embittered in the conduct of the case.

We have one case in TUtah where the parties were accused by the
Grand Jury of some offense and brought before one of the District
Judges—and apparently the law of Utah must be similar to what the
Judicial Section desires to have In this State—and they sought to dis-
qualify the judge on the ground of prejudice and passed it on to one
of the other judges in Salt Lake for determining if prejudice existed:
the latter required these parties to go ahead with the trial of the case
before the Judge they sought to have disqualified as prejudiced against
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as my experience hes been, the present staluie 1s working
ur district, there have been very few cases where the
tigation ever sought a change of District Judges besed
of-prejudice and ‘¥ don't think any reputable member of
«the. Btate of Idaho would file such an afdavit under our
king .a change of judges unless he had reasonable
leving he -could not get & fair trial before that judge.
n, I.belleve the law should be left in its present condition
partles should have the opportunity of securing & falr and Impartial

QRGAN I would just briefly reply by saying this—I
aclined to agree with counsel that any reputable member of
pose this measure. Unfortunately, we appear to have
description. Very few of them. But this would avoid
ge of the prejudice statute. It is just a malier of
gtatéient of facts from which he draws the conclusion that
% :l’i_a.ir and impartia] trial. The members of the Judiciel
the opinion the abuse Is so grave that they ought to go
were prior to 1833, If a litigant desired to change
: ge of venue, he must not only set forth the conclusion
h ! 80 blased and prejudiced against him he couldn't
impartial trial. but set forth facts from which that
drawn and allow somebody else to pass upon it. There
prior to '33 where any man was required to go to trial
and prejudlced Judge and there never would have been
er had any statute on the subject at all because the
care of It. The Constitutlon takes care of it yet.
Judge you have to remove for bias and prejudice, and
ection. which will justify a ressonable tribunal in de-
- SUre that the Supreme Court is there ready to issue
1} :prevent the lttdgant from the necessity of going to
unal, which ls actually biased and prejudiced. I may
opinion, the law as it is now is a breeder of perjury.
think -these affidavits not frequently, but occasionally,
thpyt foundetion to- them. There arve those that are more
0f course, than I am. The very judges whom it was
by this same piece of leglslation of 1933 are gtil! -

olrt. U’nder the: old law, the ﬁling of the affidavit
£ two ﬂ'ungs the judge J)f he was not big enough to
e emblitered and then he visited his wrath upon the

- show the party that he could be clean enough to
him a fair trial. There 1s another situation: it has
are-:before judges before whom we have resson to
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if we are required then to tell the judge the facts upon which the con-
clusion is based—we might not be able to do it or it might be of such
a nature it would greatly embarass the attorney and his client. I don't
believe that any court should force e litigant into a court before any
judge, and I don’t understand how the judge would want o try a
case, after a litigant had so gone on record. I believe that this recom-
mendation of the Judiciel department of this organization ought to be
voted down.

MR. PFIRMAN: I heartily agree with the last speaker. No man
in this country should be forced to trlal of an important Iawsuit before
a man he didn't trust in thet capacity. But you read the case against
Featherstone and you wlll see why you want this statute. I don't believe
anybody should be obliged to set up facts for the purpose. Judges ought
to be big enough but lots of times they are only men—lots of times
they are not big enough. Once you moke such an affldavit and you
know that everything iy it is true you prejudice that judge against you
for his whole term of office. I am thoroughly opposed to repeal of the
act. A men has no right to go in on an attempt to steal the case from
the judge to prolong the time. That is done and we know it. Why
can't a provision be put in that act to cut that out?

JUDGE MORGAN: You are familiar with the situation in Ada
County in the last six months?

MR. PFIRMAN: I don't believe I am.

JUDGE MORGAN: There have been fifteen or twenty disquali-
fleations one after another.

JUDGE KOELSCH: It seems to me that counsel here made some
statements that, if true, certainly are a very severe arraignment of
gome judges, I don't think they ere justified, The Judge has nothing
to loge. I have one case In mind where an attorney came to me and
sald, “Judge, my client signed an afidavit against you and he would
rather try it before Judge Brink.” I said, “The case goes fo Judge
Brink.” It happened that Judge Brink decided against his client. Some
seem to think it {s done only by pettifoggers. It isn't. It is done by
men who are rated as reputable, I don’t see eny reason, and they
know they have no ground, to change. If they would go to him, I don'
belleve there Is a District Judge in the State who wouldn't accede to
their request and change the case to another judge. To de awey with
part of that question, 1s the reason I would like to see that statute
amended. As Judge Morgan pointed out, if a fellow’s case is prejudiced,
he has a remedy and he can set it forth and then the Court over-
rules it, he has his remedy in the Supreme Court, This statute simply
opens the door to pettifogging if you want to call it that; it is worse
than pettifogging, if I call it. ) -

PRES. MORGAN; I would like to ask some members of the Judi-
¢lal Branch whether or not they ever attempted to file affidavits of
prejudice under the old procedure? I have done it. I realized if I
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wasn't right about it I was facing a term in jail for contempt of
Court. Unless there Is so much corruptlon in connection with the judge
that he should not be on the bench at all, it Is slmost impossible to
disquallfy him vhder your plan. So far, I haven't got the idea of the
trial court. It is said the trial judge properly approached will disquallfy
himself. But if an afidavit s filed then it i1s his duty to step cut, and
I am in favor of leaving this law es it is rather than going back to
the old One.

JUDGE WINSTEAD: I want to make one observation of the pres-
ent law. In our distriet, as some have experienced it, there is one
phase which I think is very objectlonable; under the present law the
affidavit of disqualification can be filed at any time up to and hefore
the time of trial; the objection that I heve ls this—the attorneys may
come in and argue demurrers and motions and then in the event of
an adverse ruling, the affidavit is flled. It seems to me if the judge
is too prejudiced to proceed with the case, the afidavit should be filed

‘before any proceedings are had. As it works, the affidavit is made out

for the purpose of delay and for the purpose of taking a chance on
another judge and possibly get two different ideas on the situation end
it seems to me that the affidavit should be filed and presented before
any hearing in the case.

MR. JAMES: From ohservations, and I have been told, that is one
part of the law that is abused. They will find out the Court’s ruling on
a demurrer and thet the Court Is going against them and they imme-
diately flle such an afidavit, As it stands now, I am in favor of some
such amendment as Judge Winstead suggests. I . have seen this situa-
tion in parts of the State of Idaho. Bome Judges will voluntarily with-
draw. The Court is falling of its duty to try a case until such showing
of disqualification has been made, Some judges will withdraw on the
Ieast intimation if counsel is not satisfled. I say this from experience,
I think that the present statute is badly abused. I do think, however,

-that it could be corrected as suggested by Judge Winhstead.

MR. MARCUS WARE: To clarify it a little bit, I think, if it is
amended, it should provide the affidavit be filed at the time the party
appears and, in the second place, the law should be so amended as to
clearly reach Probate Judges in Probate msatters. There 1s no provision
by statute calling in a Probate Judge from another county 1f yoa at-
tempt to disqualify the Probate Judge at any time.

MR. BROWN: I would like to amend Judge Koelsch’s motion;
that this Bar go on record as favoring leaving the present statute for
the disqualification of District Judges as it 1s except that the afidayit
of disquealification shall be flled before the hearing on any proceeding—
in other words, what I am getting at, is the disqualification should be
made prior to the hearlng of any issue in the matter whether on de-
murrer or motion or otherwlse.

{Thereupon the motion Was seconded.)
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MR. BOUGHTON: I offer as substitute to al! pending motions—
that the recommendation of the chalrman be not adopted at this time,
and that a committee draft an amendment to be taken up at twe
o’elock this afternoon.

PRES. MORGAN: ‘You have heard the substitute motion.
MR. BROWN: I will withdraw my motion.

PRES, MORGAN: Any remarks. All in favor of the motion, signify
by saylng “aye.”

(Unanimously carried.)

PRES. MORGAN: I will appoint on that commitiee, Judge Win-
stead of Boise, Mr, Boughton of Coeur d’Alene and Mr. Jess Hawley.

PRES. MORGAN: I want to announce that you have been ex-
tehded an Invitatlon to Mr, and Mrs. John Gary’s at the ciose of the
proceedings this afternoon.

(Thereupon the meeting recessed until 1:3¢ P, M.)

{AFTERNOON SESSION, 1:30 P. M., JULY 22)

PREB. MORGAN: The next business on the program is the report
of the Prosecuting Aftforneys’ Section. Mr. Donald Anderson.

MR. ANDERSON; This 1s the report:
RESOLUTIONS OF PROSECUTING ATTORNEYS' SECTION

WHEREAS, it appears that the present pardon and parole system -

in this State s unsatisfactory and i3 unfalr to both soclety and the
prisoner, therefore, be it

RESOLVED: That & study be made for the purpose of setting up
& non-partlsan pardon and parole board, and that a prison reform-
alory be established for Ifrst offenders.

WHEREAS, a serious soclal’ prdblein exists, thérefore, be it

RESOLVED: That state hospitals be established for the care,
treatment and confinement of inebrlates, sex perverta and persons hav-
ing venereal diseases.

RESOLVED: That a state police system be established with state-
wide jurlsdiction, together with a central bureau of identiflcation, and
a laboratory for scientific lnvestiga.tion;_and that the members of such
state-wide pollce system be selected by Civil Service.

RESQOLVED: That the Secretary of State, by Leglslative enact-
ment, be required to send copies of all emergency bills to the Prosecuting
Attorneys Immediately upon the bills becoming effective.

REBOLVED: That all Departments of State issulng rules and
regulations and those having authority to enter into reciprocal agree-

IDAHO STATE BAR PROCEEDINGS -61
ments with other States having or involving penal provisions, be re-
quired to furnish certified copies thereof to the Proséeutors of the State,

'RESOLVED: That the Prosecuting Attorneys of the State of Tdaho
express and tender s vote of thanks to Wm. S, Hawkins for his excellent

- services as President, and to the members.of the Coeur d’Alene Bar for

thelr courtesy and hospitality.

PREB. MORGAN: Gentlemen, you have heard the report of the
Prosecuting Attorneys’ Section, what is your pleasure?

MR. BOWDEN: I move it be adopted.
{Thereupon the motion was seconded.)
All in favor of the motion signify by saying “aye.”

(Motlon carried.

PRES. MORGAN: The next matter on the program is the report
of the Local Bars Section. Mr. P. J. Evans, chalrman.

MR. P. J. EVANS: MTr. President, and members of this assoelation:

Fifteen years and four months ago, our Legislative fathers brouzht
forth & new statuie, creating the Idaho State Bar, concelved In the
hope that it would jmprove the morals, ahd raice the standards of the
legal profession, and dedicated to the Droposition thet the lawyers -of
this State were entitled to s new and a square deal.

‘We are met here today, in a great convention, testing whether that
statute or any statute, so conceived and so dedicated can endure.

From time imrmemorial, members of the legal profession have been

regarded with suspiclon and dislike by the miasses of the people. When
whirlwinds of rebellion have shaken the world, we have been the first, to
feel the heavy hand of the mob. Writer and orator, pulplt and press
have united in meking us the scapegoat for all the ills of society. Inm
the grest literature of the world, we are painted ag the Pretorian guard
of Privilege, the zealous tools of Tyranny. We are held out as corrupt
and syncophantie, ever ready to sell our talents to the highest bidder.
Bloody Jeffries is pictured as our patron saint. The evil that we have
dene 1s magnified with the passage of time, while our good deeds are
buried with our bones,

The services and sacrifices on behalf of their cointry of those great
ormmaments of our profession such as Demosthenes and Cleero, Ulpian
and Quintilian; the great and good chancellors, Sir Matthew Hale and
Sir Thomas More; and those luminaries of the American Bar, Patrick
Henry, Henry Clay, Dantel Webster, Abraham Lincoin, Colone] Ingersoli,
and Clarence Darrow, to name only a few, are remembered to our credit
not at all, while our sins are published to the four corners of the earth.
Yet it is'a truth of the first' magnitude, that in the cause of human Iib-
erty, no class has been more falthful, more valiant, or more serv!cea.ble
than the members of our pmfessmn
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Their blood has been shed on a thousand battleflelds; thelr voices
have been raised in a myriad assembiies; their tremchent pens have
rendered immorta] services; all In the cause of human liberty. It 1s not
too much to say that no ¢lass has contributed more te the development
of man from savagery to civillzation than members of the legal pro-
fession, and what hes soclety rendered In return? Abuse, ridieule and
vilification. One of the anclent Greeks said, “It is royal to do good, and
to be abused.” If this be true ,then we have indeed been treatsd royaliy,
by menkind.

But in spite of this we must serve soclety if we wouid justify our
existence. The welfare of society as a whole is supetlor to the rights of
any class. No cless has any right to exist unless it does serve soclety.
He who clalms rights must assume duties.

But we can neither protect our rights or perform our dutles withou{
a strong organization,

This association affords a means whereby that end may be secured.
But to acecomplish anything, we must have the support of our mermbers.
To date we have hot had and do not have that support. And an organ-
ization that gets no closer to its members than merely to collect dues
and meet in convention once a vear, cannot get that suppert. So we
must get closer to our members, and the only possibly way to do this is
through our local bar organizations. Through them we can reach every
individual lawyer in the state. But they must meet oftener. They mush
encourage the individual to bring his problems up before the local bar
for consideration, He should ald and assist in meking it a force to be
reckoned with.

A strong local bar would be s power for good in every district. It
wouid be a curb on judieial arrogance and would tend fto eliminate the
shyster and pettifogger. It would tend to create a greater understanding

and respect for the ethics of our profession, which too often are more
honored in the breach than the observance. And unless we do do this
we never will win the respect and confidence of our fellow men. So I
commend to you as a remedy for the fallures of our association, organi-
zation, organization and organization.

{Applause.)

PRES. MORGAN: The report of the Local Bars Section will be
submitted to this convention as the various matters come before it next
Saturday. The next matter on the program will be an address by W. .
Anderson on the Law Book situation.

(Nelther the address of Mr. Anderson, nor of Mr. Mercer of the
West Publishing Gompany, Who replied. were wrltten and handed to the
Reporter, and therefor do not appear herein.)

PRES. MORGAN: Gentlemen, the matters discussed by Mr. An-
derson and Mr. Mercer will come up later for consideration in connec
tion with the report,
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FPRES. MORGAN: The next matter 1s “New Rules of Procedure in
the Federal Courts” by Mr, O. W. Worthwine of Boise.

MR. WORTHWINE: The adoption by the Supreme Court of the
Tnited States of the New Rules of Civil Procedure coverlng procedure In
the District Courts in civil actions has been hailed as the greatest step
forward in the speedy and efficient administration of justice that has
been taken in our history.

As members of the Bench and Bar, we have been confronted with
the problem of keeping the machinery designed for the administration of
justice up to daie; we cannot move with undue haste; since we deal
with human rights we cannot grind out justice ke an antomobile manu-
facturer does cars; neither can we try new models for a year and then
discard them.

' Nevertheless, we are living in an age when vast progTeSs is being
made in trahsportation, cominunication and manufacturing, in soclal
and political adjustments, and many have thought that our methods of
administering justice are archaeic and outmoded. We have Seen the
legislative hranches of our state and national governments take from
the couris vast fields of activity, and we have seen numerous boards
and commissions created. The next step may be the removal from the
jurisdiction of the courts of the field of litigation growing out of auto-
mobile injuries.

If we persist in using outworn forms of procedure, if we continue to
ignore the time element, if we fail to realize that we have the ability
to take what Judge Denman calls the “Time Lag" out of the administra-
tion of justice, if we insist on making it expensive, we must expect to
see modern America take from us many other flelds of litigation. We
must streamline our procedure or we will be streamliined. We stil] allow
twenty deys after a complalnt is filed for an appearshce; then follows
the filing of motions and demurrers, term time and vacation tlme; we
still -allow ninety days hefore a notice of appeal need be glven; then
follows the preparation of a transcript—all of thls when we know that
in about 80 percent of the cases we could flle an answer in ten days
after service of summons and could take an appeal in twenty days after
judgment. Sotne attorneys have adopted the practice, whenever possible,
of glving notice at the time of flling the complaint that a temporary
injunction will be asked for in ten days or less; usually In such cases
the defendant shows up with an answer and affidavits, and the case is
at issue and ready for trial, all in ten days or less.

Judge Denman is speaking of the condition of the Ninth Circuit
Court of Appeals said:

“Take our own circuit court of appeals. Of the cases disposed of
in 1935-36, 10 per cent were five years between flling helow and
docketing with us. Next come a group of over four years. In the
next group, three years. In the next group two years and four
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months, and In the remaining groups, 20, 17, 13, 8 and 6 months.

“The average perlods for all of the 270 cases was two years and
four months' pendency prior to appeal. It is apparent that the
litlgants who received federal justice In the groups of 13, 8 and 6
months were lucky exceptions to the evils of the system., What was
done for the latter, with proper stafing, could be done for the re-
malning 70 per cent, which average over flve years.”

One of the purposes for which the New Rules were adopted by the
Supreme Court was to eliminate delay and to remove the causes leading
to the taking from the courts of vast fields ef jurisdiction.

Methods of procedure, being merely the means by which the rights
of litigants are presented to our courts, should be slmple, easily under~
stood and subject to speedy administration. Whatever the theory tnay
be In actual practice, during the last 100 years In the United States a
greet many cases have been decided upon poinfs of procedure and a
large part of the time of our courts, both trial and appellate, hag been
devoted to considering questlons of procedure rather than mstters of
substantive law.

As in any other field of endeavor, the efficacy of the New Rules In
securing justice and in taking the “Time Lag” out of administration of
justice will depend largely upon the determination of the Bench and
Bar, and particularly upon the ability, Initlative, and learning of the
members of the Bar. The best equlpped factory in the world produces
nothing when in the hands of “sit-downers” Devise what rules we
may, their efficiency will be governed by the use made of them by
the Bar.

Under the New Rules as under the old, the dilatory practitioner
who files an actlon, collects his fee, and then promptly forgefs that his
client intended him to prosecute the case vigorously will still contribute
to the delay that statistics show tekes place between the flling of an
action and.its final termination—such a delay as would not be tolerated
in any industrial enterprise In America.

By the Act of June 19, 1934, Congress authorized the Supreme Court
of the United States to provide by general rules the forms of process,
writs, pleadings, and motlons, and practlee and procedure in civil
actions at law for the District Courts of the United States.” The passage
of this Act and particularly the Rules were the result of years of work
by the American Bar Asscclation and others who were interested In
reform in procedure.

Since the new tules cohslst of 86 separate sections, and some of
them have subdivisions, it is not practicable st this time to even name
the subject matter of each and every section, and it is doubted that,
before this Association, it would be advisable to attempt to so do for
the reason that many of the provisions of the new rules are the same as,
or are similar to the practice provided by our Code.
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It is slgnificant that in the very first rule it is stated that the rules
shall apply in all District Courts of the United States, in suits of a eivil
nature, whether In law or in equity, with certain specific exceptions, and
then follows this significant statement:

“They shzll be construed to secure the just, speedy, and infx-
pensive determination of every action.”

Theoretically, the purpose of all lawsults since the beglnning of the
development of jurisprudence has been to secure justice. The securing
of a speedy determination of actions is one of the primary purposes of
the new rules. Undoubtedly, it was Intended that such construction be
glven to the new rules that they shall secure an “inexpensive” determi-
natlon of actions; and that the admeonition as to expense applies to all
the provisions intended to hasten the joining of issues, brevity in plead-
ings, the securing of admissions and particuiarly to certatn parts of the
rules, such as Rule ‘16, relating to Pre-Trial Procedure, which rule is
intended to lessen the periods of time and the amount of money actually
spent in the tria! of cases.

The seeond subdivision of the rules relates to the commencement
of the adétion, service of process, pleadings, motions, and orders, ‘The
third subdivision relates to pleadings and motions and sets forth that
there shall be a complaint, and an answer, a reply, If the answer con-
taing a counterclaim denominated as such, an answer to & ¢ross-com-
plaint, end a third party complaint, end a third party snswer, and that
no other pleadings shall be allowed, except that the court may allow m
reply to a third party answer. Demurrers, pleas and exceptions for in-
suficiency of a pleading as such shall not be used.

In connection with pleadings one Interesting feature of the new
rules is that in the appendix 27 forms are set out which are Intended for
filustration. Form 2 is an example of a complaint in an actlon for
negligence.

“The first allegation relates to jurlsdiction. Paragraphs 2 and 8 con-
fain the complaint as follows:

“On June 1, 1936, in 4 public highway ealled Boylston Street in
Boston, Massachusetts, defendant negligently drove a motor vehicle
against plaintiff who was then crossing said highway,

“As a result plaintiff was thrown down and had his leg broken
and was otherwise Injured, was prevented from transacting his busi-
ness, suffered great paln of body and mind, and incurred expenses
for medical attention and hospitelization in the sum of one thou-
sand dollars.” ’

Then follows the prayer.

The other forms as set forth are equally brief. Consequently, we
have a solemn admonition from the Supreme Court of the United States
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to use brevity in our pleadings. The rules also provide that elthough
the demurrer is abollshed a motion may be made on any one of the

following grounds:
1. Lack of jurisdiction over the subject matter.
Lack of jurisdiction’ over the person.
Tmproper venue.
Insufficlency of process.
Insufficiency of service of process.
Fallure to state a claim upon which relief can be granted.

& Mmoo

Subdivision (e) of Rule 12 provides for a moticm‘for more deﬁniie;
statement or for bill of particulars, and a bill of particulars, when it
filed, becomes a part of the pleqdi.ng which it supports.

Although demurrers are abolished, our own experience in t:.his st_.a,te
shows that even though we do all that is possible for brevity in plead-
ings, still it is necessary that provision be made for a more definite
statement and for a bill of particulars.

Since the Supremes Court of the United Stat.e‘? adopted Form s:l
which is set forth above, we doubt that a Federal District Judge Wm.l.lt
be justified in sustaining a motion {o make a more definite stat.ement,
and it will be observed that the acts of negligence complalned of‘ are no
set forth in the complaint. The complaint merely st»_a.tefi. 1:,1at ‘the de-
fendant negligently drove a motor vehicle ngainst plamtlﬂ'.“ Neither s:al.re
the injurles specified. The complaint _merely sets forth ﬂia.t.his eg
was broken and was otherwise injured.”

It is possible that the framers of the rules had in mind that .t.he
courts and attorneys would take advantage of Eﬂe 16 which provides
for pre-trial procedure and the formulation of issues, and the rule pro-
vides generally that the court in its discretion may direct tJ:{e a.tt.omeiys
for the parties to appear before it for a conference to cc-mmder the is=-
sues, which conference then results in an order which recites t.l:te actiolé
taken at the conference, the amendments allowed to the pleadings, an
the agreements made by the parties as to any of the matiers coE—
sidered, and which limits the issues for trial to those not disposed of i
admissions or agreements of counsel; and such order when ente:red
controls the subsequent course of _t.he action, and it i5 specifically state
that the conference shall consider:

1. The simplification of the issues.

2. The necessity or desirability of smendments to the pleadings,

3. The possibility of obtaining admissions of fact and of documents
which will avoid unnecessary proof.

4. The limitation of the number of expert witnesses.

5. The advisability of & prellminary reference of issues to a master
for findings to be used as evidence when the trial is to be by jury.

6. Such other matters as may aid in the disposition of the action.
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It is concetvable, therefore, that in a negligence action where a
complaint in the forin above stated has been flled, that the pre-trisl
canference may result in a stipulation that a map shoying the width
of the street, the location of the sidewalks, the position of the car, and
other facts, shall be admitted in evidence. The fact that the plaintiff
was In n certaln position on the street, the condition of the street—
whether dry or slippery—the make of the defendant’s car, that the
driver was properly licensed, and other facts may be stipulated. Like-
wise, the specific injuries of which the Plaintiff complains, as to whether
he suffered a head injury, or whether he suffered internal injuries, or
whether he is complaining merely of bruises, may be stipulated.

Then, too, the court may limit the number of expert witnesses to be
used, and in this connection reference should be made to Rule No, 35,
which provides that in an action in which the mental or physlcal condi-
tion of a party is in controversy, the court may order him to submit to
& physical or mental examination by a physician. The order may be
made only on motion for good eause shown and upon notice to the party
to be examined and fo all other parties, and shall specify the time,
place, manner, conditions, and scope of the examination and the person
Or'persons by whom it is to be made. And if requested by the person
examined, the party causing the examination to be made shall deliver
to him a copy of a detailed written report of the examining physician
setting out his findings and conclusions. After such request and delivery
the party causing the examination to be made shall be entitled upon
Tequest to receive from the party examined a like report of any exam-
ination, previously or thereafter made, of the same mental or physical
condition. If the party examined refuses to deliver such report the court
on motion and notice may make an order requiring delivery on such
terms as are just, and if a physician falls or refuses to make Such a
report, the court may exclude his testimony if offered at the trial.

By requesting and obtaining a report of the examination so ordered
or by taking the deposition of the eXaminer, the party examined waives
any privilege he may heve in that action or any other involving the
same controversy, regarding the testimony of every other person ‘who
hes examined or may thereafter examine him in respect of the same
mental or physical condition.

To us it is conceivable that in a negligence case to which we have
referred that at the pre-trial hearing it may be stipulated that certain
medical examinntions may be admitted in evidence ; that the issues will
be narrowed and as experience has shown, the case disposed of.

A very similar practice was evolved in this district In war risk in-
surance cases. Several years ago it was the practice of the government
to produce the various doctors who had examined the plaintiff over a
perlod of years. This was indeed expensive and constmed a great deal
of the time of the trial court. Later, it became the practice to stipulate
many of the facts such as residence of the plaintiff, the dates of en-
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listment and discharge from the military forces, the date of the con-
tract of insurance, the premiums paid, the dete of the demand for pay-
ment, the date of the disagreement; also certain records were identified
by stipulation, and it was also stiputated that certain doctors had exam-
ined the plaintiff at a certain tirne and their findings and conclusions
were set forth. This stipulation was then introduced in evidence with a
resulting saving in expense and time.

This practice contributed to the remarkable record tnade by Judge
Cavanah durlng the past ten years. The following table was glven me

by Mz, McReynolds:

REPORT OF PENDING CASES AND CASES DISPOSED OF IN THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT
OF IDAHO FROM JUNE 30, 1928 TO AND IN-
CLUDING JULY 18, 1838,

Private U.8.  War .
Civil Civi! Risk Crimi- Bank-
Cases Cases Cases nhal ruptey

Pending—June 30, 182B...........-- 113 34 0 161 304
Commenced since June 30, 1828...... 565 520 347 3010 1251
Closed since June 30, 1828........... 655 538 346 3167 1503
Pending July 18, 183B............... 13 26 1 4 52

1t will be noted that in the ten-year period 5683 cases were filed in
this distriet and 6199 cases were closed; 516 more were closed than were
filed; 655 private civil cases were closed and 246 war risk cases; in addi-
tion 528 government civil cases (not war risk) were disposed of; 3167
eriminal and 1503 bankruptcy cases were closed.

There remeains on the federai cé.lendar in this state 4 criminal cases;
in one the defendant is already In the penitentiary, in another the de-
fendant haes not been apprehended, and the other two are on parcle.

Of the 13 private civil cases only one is a year old, 2 have heen
filed for 10 months and the average age is 6 months.

But the outstanding fact 1s that 346 war risk insurance cases have
been disposed of, and the one remalning has been tried once, In these
347 cases there were 347 dernurrers, 347 motions to strike. They Involved
about $5,000,000.00; about, 200 were tried on their merits; there wére
about 180 jury trials; construction of vague statutes and difficult points
of evidence were involved; over 50 were appealed to the Circult Court
of Appeals and at least 2 to the Supreme Court of the United States.

How was it possible for one Judge holding court twice a2 year in four
divisions to handle this vast business and reduce by 100 the number of
private civll cases pending, and reduce by 8 the number of United
States civil cases pending, and- by 157 the number of criminal cases,
and by 252 the number of bankrupicy cases pending?

]
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The answer in part is the pre-tria! stipulations by the parties in
war rlsk cases; also the fact that jurors were called from divisions
1"a.t.her than counties; the examination of jurors by the court; that the
judge hes life tenure and did not have to WOITY about'reelex':.tion' the
bower of the court to grant directed verdicts even if there was some, evi-
dence to support a verdict; the power of the court to control the courge
of the trial; the fact that the court insisted on the demurrers and mo-
1t.;ﬁcmi:t and the trial of cases that were ready for trial; the constant
nete i;gc;g:'-"the court; .tha.t counsel “get down to the point and quit

Rule 11 regarding the signing of DPleadings provides that every
pleading must be signed by an attorney of record in his individual
na.m.‘e. Of course, a party may sign his own pPleading. Except where
specifically provided by rule and statute a pleading need not be verified.

However, the signature of an attorney constitutes a certi

him that he has reac} the pleading; that to the hest of his kxlic:'f:d;ey
information, and belief there is good ground to support it; and tha.t is.
-Is not interposed for delay. If & pleading is not signed ,or is gigned
with intent to defeat the purpose of this rule, it may be siricken as
sham and false and the sction may proceed as though the pleading had
not been served. For a wilful violatlon of this rule an attorney mi e
subjected to appropriate disciplinary action, Similar action ma.}r b

taken if scandalous or indecent matter is inserted. v

Throughout the new rules we find provisions Placing responsibility
udpon the a.?,tforney; he is Heble to have costs imposed If he refuses to
admit certain documents, if he makes the record on appeel too long,

Subdivision V embraces Rules 258 to 37, i
> 7, ineclusi
Depositions and Discovery. SV, find reiates to

A: i.nteresti.ng thing concerning the use of a deposition is that it
anthe used by ahy party for the purpose of contradicting or impesch-
g the testimony of deponent as & witness. 'The deposition of a party

:&3; ‘:Se used by any party for any purpose under certain conditions:

Absence from the jurisdiction.
Death.
Sickness.

A party may read from a deposition only those parts as he may de-
sire to read. And if only part of a deposition is offered in evidence by
8 party, an adverse party may require him to Introduce all of it which
Is relevant to the part Introduced, and any party may introduce any

other parts.

Rule 36 relates to Admission of Facts Doc
e and of Genulneness of u-

At any time aifter the pleadings are closed, a party may serve upon
any other party a written request for the admission by the latter of the
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genuineness of any documents described in and exhibited with the re-
quest, or of the truth of any relevant matters of fact set forth therein.

If a party after being served with a request fo admit the genuine-
ness of any documents or the truth of any matters of fact, serves a
sworn denial thereof, and if the party requesting the admissions there-
after proves the genuineness of any such document or the truth of any
such matter of fact, he may apply to the court for an order requiring
the other party fo pay him the reasonable expenses incurred in making
such proof, including reasonable attorneys’ fees. Tfnless the court finds
that there were good reasons for the denial or that the admissions
sought were of no substantial importatice, the order shall be made.

Bubdivision VI includes Rules 38 to 53, inclusive, and relates to
Trials, and in any law action a party may serve a written demand for
a trial by a jury not later than ten days after the service of the last
pleading directed to the fssue, and unless he does so a right to a jury
trial i3 waived.

Rule 46 provides that:

“Formal sxcepiions to rulings or orders of the court are unnec-
essary; but for all purposes for which an exception has heretofore
been necessary it is sufficient that a party, at the time the ruling or
order of the court is made or sought, makes known to the court the
actlon which he desires the court to take or his objection to the
action of the court and his grounds therefor; and, if a party has
no opportunity to object to a ruling or order at the time it is made,
the absence of an objection does not thereafter prejudice him.”

It appears that probably the object that is sought to be accom-
plished by the above rule is the abaolition of the necessity of taking ex-
ceptions to adverse rulings by the irial court. If this is the purpose the
rule is not clear. Our Code provides that except;nns are deemed taken
to all adverse rulings made by the tria} court. It will be noted that
Rule 46 states that all that is necessary is that a party, “at the time
the ruling or order of the court is made or sought, makes known to.the
court the actlon which he desires the court to take or his objection to
the actlon of the court and his grounds therefor.”

Does this mean that anh exception s deemed taken to the rulings of
the court on a point of evidence, where an objection is made, for exam-
ple, upon the ground that it is incompetent, and then the court rules
that it is competent and admits it and then the party makes known to
the court his objection to the action of the court and states additional
grounds of objection thereto? It will be noted that the disjunctive “or”
is used. Ome basis for an exception being that the party “make known
to the court the actlon wiich he desires the court to take” and then
follows the words “or hils objection to the action of the court and his
prounds therefor.”

Was it intended by this rule that the grounds of an objection to
evidence must be stated before the court rules? Or is all that is neces-
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sary for a party to do is to state that he desires the court to overrule
or sustain an objectlon, as the case may be, and then after the court
has taken the action to state the grounds why the court should have
taken another action? I believe that our state statute is much clearer
than the ‘above rule.

In connection with Rule 48 it is interesting to consider Rule 51
which provides that written requests for lnstructions may be submitted
to the court,

“The court shall inform counsel of s proposed actlon upon the
requests prior to their arguments to the jury, but the court shajl in-
struct the jury after the erguments are completed, No party may’
assipn as error the giving ar failure to give an instruection unless he
objects thereto before the jury retires to consider its verdict, stating
distinetly the matter to which he objects and the grounds of his ob-
jection. Opportunity shall be glven to make the objection out of the
hearing of the jury.”

It is o be assumed that under this procedure written requests will
be submitted by counsel and the court will E0 over the same and then
advise counsel, either in open court or in chambers, as to what instruc-
tions he is going to give. I believe that this will be of great assistance {o
counsel In arguing cases. Sometimes under the olg practice, the effect
of an argument by counsel has been entirely lost because the court did
not give the instruetions that counsel anhticipated, but gave instructions
thet he did not anticipate, and much time has been wasted.

In connection with Rule 46 which attempts to abolish formal ex-
ceptions, it is interesting to note that so far as exceptions to instructions
to jurles are concerned, considerable formality is still preserved, The
objection r'nust‘ be made before the jury retires and counsel must state
distinctly the instruction glven or refused to which he objects and the
grounds for his objectfon.

Many of us have felt for many years that it was necessary, in taking
an exception to an instruetion in the Federal Court, to state grounds of
the objection, but ‘this rule makes it very clear that it is necessary so
to do. T believe that the federal practice In regard to objecting to the
giving or refusing to give instructions is better than our state practice,
because it gives the trial judge a chance to correct errors at the time
of the trial,

Rule 48 provides that the parties may stipulate that the jury may
consist of any number less than twelve or that a verdiet or a finding
of a stated majority of the jurors may be taken as the verdiet or finding

“of the jury.

The statute at the present time requires the verdict of a Jjury in the
federal court to be unanimous. It is to be assumed that this e
amends that. provision of our federal statute, making it possible for the
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parties to stipulate that any number of jurors down to three may act
as a jury, and that any majority may render e verdict.

It is to be assumed that counsel who believes that he has B good
oﬁse will Insist that a jury be reduced in number and a verdict be given
by a majority, and counsel, who represents a defendant and believes he
has o desperate case will insist on a jury of twelve and thal the verdict
be unanimous.

Subdivision X containing rules 72 to 76, inclusive, relates to‘appeals.
A form of notfce of appeal Is set out in Form 27 and is very bf't.ef. The
notice that an appeal is taken is served by the clerk by mailing and
such notification s sufficient even though the attorney or the party be
decensed. The cost bond Is fixed at $250.00 and a judgment may be
entered agalnst the surety In either an appeal or supersedeas ?oond and
the lability may be enforced on motion without the necessity of an
independent action. o .

Rule 76 provides for an agreed statement in case questions are pre-
sented which can be determined without an examination of all the
pleadings, evidence and proceedings in the court below, and Rule 75
deals with the record on an appeal in case an agreed statement cannot
he had.

Rule 756 (a) provides:

“Promptly afier an appeal to a circult court of a.plpeals is taken,
the appellant shall serve upon the appellee and file with the d.lstri;t
court a designation of the portlons of the record, protl:eedings, end
evidence to be contained in the record on appeal. Within 10 days
thereafter any other party to the appeal may serve and file a desig:—
nation of additional portions of the record, proceedings, ax}d eyi-
dence to be included.”

It is then provided that If there be designated for incluslon any of
the proceedings which were stenographically reported “the appellant
shall file with his designation two copies of the reporter’s transcript of
the evidence or proceedings included in his designation,” and t.herea.f'?er
such parts as the appellee desires to have added and one of the copies
shall be for the use of the appellate ‘court in the printing of the record
and one capy for the use of the other parties.

Rule 75 (c) provides:

“Testimony of witnesses deslgnated for inelusion need not be in
narrative form, but may be in question and answer fonn., A party
meay prepare and file with his designation a condensed statement In
narrative form of all or part of the testimony, and any other party
to ‘the appeal, 1f dissatisfled with the narrative statement, may re-
quire testimony in question and answer form to be substituted for
all or part thereof.”

Rule 75 (d) provides:

“If the appellant does not designate for inclusion the complete
record and all the proceedings and evidence in the action, he shall
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serve with his desighation a coneise statement of the polnts on
which he intends to rely on the appeal,”

The rules also provide for an abbreviated record and for punishment
by imposing costs upon offending attorneys or parties in the event that
the record is not abbreviated. The record shall be transmitted by the
clerk to the appellate court and included in the record transmitted shall
be .

“any statement by the sppellant of the points on which he intends
to rely. The matter so certified and transmitted constitites the
record on appeai. The clerk shell transmit with the record on ap-
peal a copy thereof for use in printing the record, if a copy Is re-
quired by the rules of the Circuit Court of Appeals.” ’

Provision is made for the certifying of original exhibits to the Clr-
cult Court of Appeals. Then follows this provision of the rules:

“What part of the record on appeal, filed in the appellate court
shall be printed and the manner of the printing and the supervision
thereof shall be as prescribed in the rules of the court to which the
eppeal is taken.”

From these rules it will be seen that the rules as prescribed by the
Supreme Court of the United Statés do not make the printing of the
record by the Clerk of the Circuit Court of Appeals mandatory, but
seems to leave it to the: rule-making power of the Circuit Court of
Appeals.

I believe that on the whole we In this state have found the practice
of submitting to our Supreme Court a record of the trial proceedings as
made up by the reporter to be very satisfaclory and our state practice
eliminates the cost of printing the record, and it may be possible for
the Circult Court of Appeals to adopt a rule providing for the fling of
coples of the reporter's typewritten transcript of the proceedings had at
the trial, together with the Clerk’s typewritten transcript of the plead-
ings just as we do in our state practice,

The rules of the Ninth Clreuit Court could provide for an assign-
ment of errors in the appellant's brief as we do under our state practice,
and this would be one way to follow Rule 1 of the new rules so that they
would secure the just, speedy and inexpensive determination of appeals.

In a case involving from $20,000 to $25,000 judgment, the additional
cost of printing the record amounts to little compared with the amount
Involved, but where the amount is only from $3,000 to $5,000, the print-
ing of the record 1s an important item. I do not believe that where it
has taken weeks to try & case that we should ask the Clreuit Court of
Appeals to use a typewritten record on appeal, but where the case only
takes one or two days to try and the typewritten transeript of the trial
proceedings contains less than 1,000 Dages, i oceurs to me that it shoutd
not be necessary to have the record on appeal printed.
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I would suggest, therefore, that this Associetion pass a resolution
suggesting to the Circuit Coutt of Appeals that in cases involving some
certain amounts, say not to exceed 3$20,000, and where the reporter's
tra.nscripﬁ does not exceed 1,000 pages of legal slze paper, that it be
permissible to file three typewritten copies of the reporter’s transcript
and three typewritten copies of the clerk’s transeript and that the briefs
contein an assignment of errors. In other words, as to the limited class
of cases referred to, the practice be made the same as it is in our
state courts.

In the new rules we see the power of the Supreme Court of the
United States to make rules extended to actions at law, and the rules
are the product of the work of n committee of distinguished lewyers,
judges and scholars, and the result of the labors of the committee may
be llkened to the erection of an entirely new processing plant.

For the most part the new features constitute an improvement. In
some particulars the parts of the machinery installed are not as satis-
factory as those that we already have In this state, and we probably
should feel complimented that so many perts of the machine that we
have erected by adding to from time to time have been incorporated in
the new structure, but we have a sound basis for the opinion that if
our Supreme Court were vested with rule-making power that it could
erect another processing plant using the best in the new rules of federal
procedure and the best that we have been able to devlse under our
present system, and by so deing we may reach that high state of effi~
ciency that wiil tend to increase rather than decrease the jurisdictional
field of our courts.

PRES. MORGAN: Those of you who have programs will note at
this point we were to have a discussion on these rules, However, in
view of the fact that the discussiom will necessarily come up in connec-
tion with the report of the Local Bars Sectlons report, I think we shell
pass that at this time beceuse I want to go back and ask for a report
of that committee that was appointed this morming to report at two
o'clocK.

JUDGE KOELSCH: After giving consideration to Chap. 218 of
1932 laws, we have reached the conclusion that it is the intention and
desire of this pssociation to retaln the form of affidavit therein pro-
vided mnd thet the suggested amendment to this section is unnecessary,
the reason being thet this present statute provides that the affidavit
must be flled at least five days before the day appointed or fixed for the
hearing or trial of any action, motlon or proceeding, provided such party
shell have had notice thereof for at least five days and in case he shall
not have had such notice he shall file such affidavit upon receipt of
safd notice. We take the position that the submission of the motlon to a
court for hearing and determination Is a submission to the jurisdiction
of that judge under the present statute. We therefore make no recom-
mendatton, I move the adoption of the report.
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(Thereupon the motion was seconded, put to .a vote, and carried
unanimously.)

PRES. MORGAN: The next order of business is an address upon
The Idaho Pardon and Parcle System, by H. H. Miller of Bolse. Some
of you gentlemen may not understand why a layman is on our pro-
gram. The matter which he is about to discuss came up at Idsho Falls
and at that time the Bar Commission was instructed to take up this
subject and analyze it and present it at this meeting, end in doing
that, we saw fit to ¢ell in 2 man who, we felt, was in position to handle
the matter and present it to you in full form. For many years Mr,
Miller has been & member of the staff of the Idaho Daily Statesman at
Boise, in close contact with the political, administrative and leglsla-
tive activities at the the Capital, of which he has made close study and
about which he has written much. He was made -Chairman of our
Committee, and directed its study, the results of which he is about
to present,

MR. MILLER: I am very diffident about addressing a bunch of
lawyers who probably know more about the subject than T do.

First, I wish to give you the list of sub-committees that our com-
mittee appointed to study the matier—and to whom much eredit must
be given for some very difficult and arduous labor,

The cbject of the general study was to prepare zs complete a sum-
mary as possible of the faults and failings, and the virtues, of the pres-
ent Idaho pardon end parole system. The plan was to assign to groups
of three, with, as far as possible, one layman and two Iswyers in each
group, specific toples for study and report to the group of five which
wes 10 prepare a general statement, including conclusions, to be pre-
sented at the Bar. Each group might either work independently of each
other, or might work ss a group,

I—Historical basis of the pardon systemn and its develepment into
the present system, with emphasis on the inconsistency of the sov-
ereign prerogative heing exercised by a group of untrained administra-
tive officials. Take in indeterminate sentence law, diseuss it. H. H.
Miller, Edwin Snow, Judge Isanc McDougall

IT—Law and mechaniecs of pardons and parcies in Idsho, and the
basis on which declsions are made. Pranklin Girard, Judge C. F.
Koelsch, Z. Reed Millar,

III—Federal and ofther state systems. John Kenward, Elizabeth
Leubaugh, Sam 8. Griffin. Sub-committee: Fred Tayler, Oliver Koelsch,
James Butler, Cleo Schooler, Willlam Johnston, Joseph Leggett.

IV—Froposels for reform, past, present and future, Rev. Frank A.
Rhea, Paris Martin, Jr., Judge €. E. Winstead,

V-—Statistles: number of applications, pranted, refused; reprieves,
conditional pardons, past convictions, subsequent Tecords of pardoned
men, Larry Quinn, James Munro, J. J. Turner.
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VI—@General conclusions and recommendstions for Ideho. H. H.
Millar, Judges C. F. Koelsch and C. E. Winstead, E. P. Barmes, Saxton
Bradfiord.

It will be noted that for the most part the members of this com-
mittee were from Boise, This was to facilitate conference, do away
with such long-winded correspondence, and because se much of the
study could be most conveniently made in the capital city, where the
records were gavallable, and not because of eny feeling that Boiseans are
eny better able to handle the problem. Even if the members of the
various groups worked independently, they would want to compare notes
as they went along, and probably present a single report as the work
of their group. :

I want, also, especlally to thank Miss Rose Cohn, Refereﬁce Li-
brarian of the Carnegle Library at Boise, who compiled -a most compre-
henslve bibliography on the subject matter for your Committee,

The question of the release of 4 man from prison naturally divides
itself Into two divislons—the unconditional release, as represented by
the straight pardon or commutation of sentence to a definite term in
the future; and the parole or the conditional pardon.

Most Important of these, from the standpoint of society, iz the
stralght pardon. It is granted at eny time—perhaps two minutes—after
the prisoner hes entered the penitentiary. It is regulated by no re-
strictions; under the constitutional provisions of the United States and
most of the states it cannct be Umited, for any such lepislative enact-
ment would promptly be held unconstitutional.

Whence came this plenary power of pardon?

It arlseg from the old divine right of kings theory. In medieval and
early modern states the king was assumed to be supreme, He was the
actual proprietor of all ‘the property and ell the Hves of his subjects,
and eould dispose of them as he pleased. Naturally if he imposed, either
In person or through a subordinate, penalties on a man, he had the
power to revoke Lhose penalties and glve the man his freedom, or restore
his property. It was, naturally, unregulated by law, for the klng made
‘the law, or even by custom.

This was theoretically sound, for the king was not only the state,
he was the overlord of his people.

This concept of the soverelgn power was so strongly ingrained that
when the colohists set up a new government under the Constitution of
1787, while they questioned many of the king’s prerogatives, they never-
theless still had the view of the prestdent as the repository of the powers
of the sovereign, the legltimate heir of the king of England. They over-
looked one fundamental distinetion, The king of England was the
soverelgn; he was literally, in the words of Louis XTIV, the gtate.
Under the American system the president, or the governor of a state,

IDATIO STATE BAR PROCEEDINGS i}

is by no means the sovereign; the whole people are sovereign. The
president, or governcr, is merely a temporary executive, He changes
from time to time,

Further, he partakes of none of the sovereign attributes of the king.
Yet the popular conception of the pardening power, and the interpreta-
tion placed upon it by many executives, is just the same as the old
royal conception of the pardoning prerogative—witness the qualnt cus-
tom in some states of turning loose a batch of prisoners Indiserimi-
nately at Christmas time just as a gesture of good will,

The constitution of the United States makes only a brief mention
of the fact that the president *shall have power to grant reprieves and -
pardons for offenses against the United States, except ih cases of im-
peachment.” :

Constitution makers of the various states, sensing more or less
clearly this important distinction, have provided a wide variety of
megns for checking the unllmited power of pardon in the executive.
Filed with this report are summaries both of the constitutlonal provi-
sions of the various states, together with resumes of the legal pro-
visions. In addition this information has been summed up in tabular
form. The whole will be a part of the report.

This survey shows that in 21 states the governor alone has.the
pardoning power, in nearly every case however hedged about by
legislative resirictions.

There Is a striking similarity in the language of the constitutional
provisions in these states, suggesting that possibly they are all part of
the same stream of evolution. In two states the power te pardon is
lodeged In a board alone. In 10 states the governor acts upon the advice
of an advisory board, and In 17 stetes the governor, sitting with his
board, decides.”

In some states which have an executive councl! the power is lodged
with the governor and the councl!; in one case the consent of the
senate is required. In Rhode Island the power is lodged jointly with
the governor and senate; and in Vermont the general assembly appar-
ently possesses the pardoning power, for the governor may grant respite
only until the next gession of the general assembly.

In a majority of states, regardless of who holds the pardoning
power, reports to the legislature of action on every case, with the reasons
therefor, must be made. This is mandatory in Idaho, but cereful
scrutiny of the records fails to show where any governor has ever paid
eny attention to this provision.

‘Thirteen of the pardon boards studied consist of elective offcials,
There is the widest variety of choice of officiels for these boards in
other states. Florida, for instance names the commissioner of agricul-
ture on the board; other states have the commissioner of finance or the
comunissioner of highways, or some other officials equally as rermote from
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the subject of pardons, on the board. Many states recognize the courts
by placing the chancellor, or members of the supreme court, on the
pardon board.

Chio appears to have a weli thought out scheme. How it works
there are of course no data to indicate, The governor has the pardon~
ing power, but he is assisted by an advisory board of four members
appointed by the director of public welfare, They must have special
training, and serve four years. Their terms are staggered, They receive
$6000 a vear for their services. No more than two shall be of the same
political party.

In Idaho the constitutional provision is exiremely definite in its
provisions, It reads as follows:

“The governor, secretary of state, and attorney genteral shall consti-
tute a board to be known as the board of pardens. Said board, or &
majority thereof, shall have power to remit fines and forfeitures, and to
grant commutations and pardons after conviction and judgment, either
absolutely or upon such conditions as they may impose in all cases of
offenses against the state eXcept treasoh or conviction on impeachment.
The legislature shall by law prescribe the sessions of said board and
the manher in wWhich application shall be made, and regulate proceed-
ings thereon; but no fine or forfeiture shall be remitted, and no com-
mutation ot patdon granted, except by the decision of a majority of
said board, after a full hearing in open session, end unti? previous notice
of the time and place of such hearing and the release applied for shall
have been given by publication in some newspaper of general clrculation
at least once a week for four weeks, The proceedings and decision of
the board shall be reduced to writing and with thelr reasons for their
action in each case, and the dissent of any member who may disagree,
signed by him, and filed, with all papers used upon the heearing, in the
office of the secretary of state.

“The governor shall have power to grant respites or reprieves In all
cases of convictions for offenses agains{ the state, except treason or
conviction on Impeachment, but such respites or reprieves shall not
extend beyond the next session of the boerd of pardons; end such board
shall at such sesslon continue or determine such respite or reprieve, or
they may commute ot pardon the oflense, as herein provided. In cases
of corrvietion for treason the governor shall have the power to suspend
the execution of the sentence until the case shall be reported to the
legislature at its next repular session, when the legislature shall either
pardon or commute the sentence, direct its execution, or grant a further
reprieve. He ghall commuonicate to the legislature, at each regular ses-
sion, each case of remission of fine or forfeiture, reprieve, commutation,
or pardon granted since the last previous report, stating the name of
the convict, the crime of which he was convicted, the sentence and its
date, and the date of remission, commutation, pardon or reprieve, with
the reasons for grantlng the same, and thé objections, if any, of any
member of the board made thereto.”
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This provision, particularly as to the written ressons and written
dissents, and the report to the legislature, is largely ignored tn actual
Ppractice.

The legislature has implemented this constitutional provision by
two laws, the indeterminate sentence act and the parole stetute.

These two laws must be read and studied together and interpreted
aeeinst each other,

The judge, sentencing a criminal, fixes his maximum and minimum
terms. There is a tendency on the part of pardon board officials to
interpret the minimum term as the actusel sentence, and to argue that
8 man is “entitled” to e pardon at the end of his minimum provided
he has not forfefted consideration by outrageous conduct. The fact is,
however, that the minimum sentence merely represents the earliest
point at which a convict is eligible for parole, The courts of this state

"heve held that the sentence actually is the maximum, and the convict

is entitled to nothing by right untit he has served that meximum.

Under the parole law the individual is eligible for parole at the
expiration of his minimum sentence, provided that he has not been
convicted for a felony previousty, is hot serving  life sentence, and has
employment in sight. With the increase in recidivism in this state
these provisions have proved too stringent for most recent pardon
boerds, and the parole has fallen into disuse; Instead has been evolved
the conditional pardon system. Since it is not recognized by law, the
rules of the same can be varied by successive pardon boards, or can be
ignored entirely. There doesn’t seem to be much doubt that the condi-
tional pardon is perfectly constitutional, as witness the provislon thab
said board of pardons or majority thereof shall have power to “grant
- . . pardons ... . upon such conditions as they may impose in all cases.”

The cnndftions‘immsed ere usually about the same as those imposed
for parole, either from the penitentiary or from the bench.

Incidentally, there appeers to be & conflict between chapters 38 and
3_9 of title 19, covering this question of peroles, but the codiflers in their
annota.tilons indicate that probably chapter 3% supersedes 38.

While not strictly a part of the pardon and parole system, the
governor's reprieve power is interesting chiefly for the abuse of it in
recent years, Prior to 1830 it was used sparingly, and the men reprieved
were Tequired to go before the next pardon board. Since that time,
however, it has in many instances operated almost as an unconditional
pardon, particularly in the case of men imprisoned for misdemeanors,
who ordinarily do hot take the trouble ever to go hefore the pardon
boerd. Any schemé of reform should certainly pay some attention to
this condltion,

To ‘be entilled to consideration by the board, the prisoner must
make formal application to the board, and must advertise for 3¢ days
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prior to the board meeting in some newspaper of general circulation in
the county where he was sentenced. It is requived to give notice of
applications to the prosecutor and the judge.

When these jormalities have been completed, the case is before the
board, which considers it at an open hearing. If the prisoner has
friends or counsel the hoard will hear them; letters from Interested
persons are read end petitions considered. Frequently, whether con-
selously or unconsclously, board memhbers show an inclination to be
swayed Tather by the polltical effect of their actions, than by the facts
of the case. This iz but natural in a board composed exclusively of
politictans, whose political life is at stake every two yeers.

The reports of prosecutors and judges, presented at the fime of
commitment, are studied, together with the report of the federal bureau
of identification as to the existence of a past criminal record,

If no personal appearances are made for the petitioner, it used to
be the custom for the board to edjourn to the prison and hold personal
interviews with applicants. ‘The present board has discarded that prac-
tice, and unless the petitioner is represented by friends, ordinarily his
cnse 1s declded without any reference to the personal element.

Each meeting the warden prepares a lst of recommendations on
every man hefore the board, and to & large extent these recommenda-
tions are followed. Latterly the present warden has set up an unoficial
and extra legal advisory board, consisting of the five ranking officers
of the penitentlary, to consider all cases and make the recommendations,

In the case of conditlonal pardons or paroles, the prison parole
officer is charged with the duty of checking up on the conduct of men
released, and reporting when they have violated the conditlons set forth.
This officer is not responsible to the board, but is appointed by the
governor zlone, and is responsible solely to the governor.

It is obvious that with power lodged in the hands of e board of
this character there cen be no continuity of poticy, and caprice will
govern quite as often as thoughtful attention to detalls. Most pardon
members are sineere in' their bellefs, and try to do their duty according
to thelr lights, ns far as I have observed their work over the last 15
years, but thelr beliefs and prejudices gulde them more offen than any
soundly thought out philosophy of penology.

I have seen in my time pardon board members who would never
vote to let out & second offender, no matter what the eircumstances;
men who would never pardon sex crimes under any conditions, men to
whom the prohibition law violator was anathema, and should remain
in for life; men who would always vote to free 2 bad check artist or
confldence man; men who felt that murder was a mere peccadillo, and
the murderer should be turned loose “because the ordinary murderer
never kills twice;” and men who took the oppositely extreme view, that
every killer should be hanged, regardless of the circumstances.
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Through all boards runs allke the same fenr of freeing notorlous
Prisoners, for fear of public opinion. That is particularly true in the
cases of Henry Gusman, Lyde Southard and Angela Hopper. At the
recent meeting of the pardon board one of the members remarked in
my hearing, “I think we ought to parole Mrs. Hopper, but I guess we'd
better wait till after election.”

Boards. during these fifteen years have ranged from the extremely
herd boiled to the ebsurdly lenient, with all the gradustions in between.
A board nearly always takes iis complexion from the most foreeful
member, who is able to dominate the other two members; and when you
have two forceful characters on the board there is going to be trouble.

Now statistics aren’t particularly valuable In a study of this kind,
for it’s only in the exact sciences that figures mean anything; whereas
in penology every ¢ase is on its own merlfs. One cannot serutinize the
work of one board and say “it issued too many pardons” and of another
board, and say “it didn’t issue enough pardons.” Every case Is all by
itself, There might come some meeting of the board where every one
of the applicants was worthy of release; another meeting where not a
single man had earned his freedom. Nontetheless, i Is interesting to
note some of the figures given by the statistical hilstory of the Idaho
State Penitentiary as compiled just recently by Ed ‘Whittington, parole
officer. A copy of this history s also attached to the report, and Is

‘avallable for enyone who wishes to look it over.

There had been, up to March 31, the date of. the report, 5685 pris-
oners passing through the penltentiary, Twenty of these were sehtenced
to death for murder, Of these, one received a new trial and was sen-
tenced .to life imprisonment, 11 were commuted to life imprisonment,
six went to the gallows, one committed suicide on the eve of his execu-
tion, and one is awaiting action on his appeal.

Eleven other prisoners committed sufcide, three were killed, 60 died
from -natural causes, 28 were sent to the insane asylum, 18 were de-
ported, 43 escaped and are still at large, 28 were released by court order,
1608 were given oufright pardons, 1671 were released at the expiration
of their seniences or by commuiation, 1855 received paroles or condi-
ticnal pardons and 350 were still serving,

In the. past ten years 456 prisoners have been paroled or condi-
titonally pa‘;rdoned, and 47, or 10.3 per cent have been returned as parole
violators. Since the present board took office 133 have been conditionally
pardoned, 19 being returned as parole violators.

The problem of the recidivist is especially emphasized by the fact
thet on June 30 this year the totel prison population was 358, of whom
243 had previous penltentiary records, some as high as five or six prior
convictions, This does not include those with jail sentences or terms
in reform schools. This indicates principally that the judges of our
courts are coming more and more to reslize that a penitentiary 1s no
place for thée young fellow who oversteps the legal! boundaries and he-
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comes subject to a felony charge. There {5 an ineregsing number of
bench peroles, which seems, from results, to have worked out well.
Wwith less than one-tenth of one per cent of the population in prison,
Idaho really has no serious crime problem. The rezl problem is to
insure the future reformation of the young fellows who have made one
felse step, but that, together with the question of segregation of first
offenders, is In another field from this study.

The power of the werden, or the warden and his advisory board, to
make definite recommendatlons on indlvidusl prisoners—recommenda-

tlons which are largely accepted by the board—brings up another

question.

Tt is natural for the warden to regard more favorably the plea of a
doclle, well-behaved prisoner, who always does what he is told, as com-
pared with the obstreperous and recalcitratt “tough guy” who rebels
at prison discipllne and resents restrainé, The prison officlals naturally
are concerned with the conduct of a man while hie is in their charge,
and not so much interested In his previous record.

Vet facts show that the reclaimable prisoner, the first time loser
who has never seen a penitentiary before, is less likely to be amenable
to discipline than the old lag, who knows his way about. The young
lad from the farm or factory is high spirited, an Individuslist, who ob~
jects to the restraints of prison life. He rebels at what he thinks are
arbitrary restrictions upon his movement, and Is in hot water with the
guards. The old time comviet with experience in many prisons knows
thet to get free he must be on the good side of the guards, and so in
most Instances s doclle, willing, and anxious to curry favor with the
guards. The result is that the old timer is more likely to get a favorable
vote from the prison advisory board than the newcomer, who never has
been In prison before, and because of the lack of background of the

prison board members the recommendation of prison officials is likely )

to prevail. This is unwholesome and has resulted in some sad situa-
tions, case histories of which are available in penitentiary flles, but
under the present system it cannot be helped.

It is noteworthy that when the notorious William Mahan, a convict
with a long record of previous convictions, came up for pardon he had
a recommendation from the warden on the ground thet he had been a
model prisoner. He was pardoned, and went out to engineer the famous
Weyerhaeuser kidnaping.

Proposals for reform of this condition have been as numerous as
the gutumn leaves. Mostly these reforms in the past have been based
upon the requirement of a constitutional amendment changing the
present system to require a board of experts trained in sociology and
chosen In some manmmer as hearly free as possible from pelitical in-
fiuence.

One of the biggest handlcaps to reform has been, in fact, this re-
quirement of & constitutional amendment. In trylng to prepare recom-
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mingz.tions, your corpmittee pondered the matter for a long time, with-
ol ing eble to discover any feasible method of refor !

* m

require an amendment. hat 4d not

Perhaps the biggest trouble is the personal element. It is seldom
that the board has In its membership men who regard this duty as any-
t,h.ing more then a troublesome and disagreeable chore to he gotten over
with as rapidly as possible.

It has been suggested that the board set up elongside it 2 volunteer
borrd of men and women who take deep interest in the-problems of
sociology and penology, and who would be willing for a nominal daily
stipend to study the cases and prepare lists of recommendations. Thet
suggestion, however, would be merely a self denying ordinance on the
part of the board. When tearful relatives and political hacks began
turning the heat on board members the recommendations of‘such an
advisory beard would go out the window.

A full time bc!a.rd, paid as highly as such experts would be entitled
to dt;ma.nt d,1 t;;roba.nly would strike the legislature as entirely too costly
a gadget, although of course the present situation is al
little trinket. . 5 #ifo m expensive

Washington has contrlbuted an interesting system, which reports
say 1s doing right well. Washington also has the indetermingate sentence
law, incidentally, but applied in = slightly different manner.

The 1835 Washington legisiature created a board of prisons, terms
and parples to exercise the functions now exercised by our state pardon

board, and revised the system of penalties, par
. oles and
effect In that state, P pirdons i

This board consists of three members, each appointed by the Gov-
ernor with the advice and consent of the senate. The terms are stag-
gered, and will be for six years, one term ending every two years, The
members of this board are forbidden to engage in any other bu'siness
or prc!fession during their incumbency of office, service as the repre-
sehtative of any poJiticaI party or an executive committee or other
gov.erning body thereof, nor as an executive officer or employe of any
political party or asssociation. The chalrman’s salaty is fixed al $4000
end the others $3500 aplece, together with actual and NECessary ex-
penses incu;re-d intthe discharge of their official duties. The first chair-
man was designated by the go
Chocen oy o Snated v governor, the succeeding chalrmen are

The board is required to meet at the DPenitentiary and reformatory
at such times as may be necessary for a full and complete study of the
cases of all convicted persons whose terms of imprisonment are to be
determined by it, or whose applications for parole come before it. The
reports to the legislature are also required.

Don't Jegisletors ever get tired of requiring reports they never get?
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Incidentally, the new statute provides that there shall be no consid-
eration by the board of any persons convicted of felony, first degree
murder, carnal knowledge of a child under ten years old, or of being
2n habitual eriminal within the meaning of the statute.

In all other cases, the court may sentehce persons convicted of a
felony either to the penitentiary, or, if the law allows, to the reforma-
tory, and shall [x the maximum term oniy. The maximum term fOxed
by the court shall be the maximum term provided by law for the crime
for which such person was convicted. If the law doesn’t provide a
maximum term the judge must fix one, which shall be nat less than

20 years.

After the admission of the convicted persons to the penitentiary or
the reformatory it shall be the duty of the board to obtaln irom the
sentencing Judge and the prosecubting attorney a statement of all the
facts concerning such convlcted person’s crimés and any information
they may possess relative to such convicted person, It is made their
legal duty to furnish this information and also to indicate what in their
judgment should be the duration of the imprisonment. ‘We have a sim-
{lar provision in Idaho, more honored in the breach than the observance.

Wwithin six months after the admission of such convicted person to
the reformatory or penitentiary the boerd is required to fix the dura-
tion of confinement. The term of imprisonment shall not exceed the
maximum fxed by the court or by the lew. The board is given power
to revoke the sentence fixed by it for infractlon of rules after a hearing.

Herewith are given some imitations on the powers of the board:

(a} For a person not previously convicted of a felony but armed
with a deadly weapon either at the time of the commission of his or
her offense, or concealed deadly weepon at the time of his or her arrest,
{he duration of such person’s confinement shall be fixed 2t not less

than five years;

(b) Tor a person previously convicted of a felony either in this
state or elsewhere and who was armed with a deadly weapon at the
time of the commission of the offense or a concealed weapon at the time
of arrest, the duration of such person's confinement shall not be fixed
at less than seven and one-half years.

A deadly weapon is deflned to Include a black-jack, sling shot, billy,
sand club, sand bag, metal knuckles, any dirk, dagger, pistol, revolver
or other firearm, sny knife having a blade longer than three inches,
any razor with an unguarded blade and any metal pipe or bar used or
intended to be used as a club, any explosive, and any weapon containing
poisonous or injurlous gas.

- The Board has the power to grant credits on terms on the recom-
mendation of the superintendent of the penitentiary or reformatory.

(¢) Any person who shall have been convicted of embezzling funds
from any institution of public deposit of which he was an officer or
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tuckho}lder such person’s confineme:
5 nt sh be fixed. at nhot less than
all be d

To assist it in fixing the duration of a convicted person’s term of
con.ﬁnemen_t and supervising and regulating his or her activities while
on parole, it shall not only be the duty of the board thoroughly to in-
form It.s_eli' as to the facts of such convicted Person’s crime but also to
Inform itself ss thoroughly as possible ag to such convict as a person-
ality. The board of prison, terms and paroles must therefore, adopt and

apply an effective technique of investipati Y
ot o gation to develop information for

tmrThe law provides that good time reductions shall never exceed one-
d of the sentence fixed by the board. The board has powers to fix

conditions of parole, Th must keep a Ol'ﬂplet'e record o; e¥ery person
7 ey c
P £

As the Washington constitution in section B of Artlcle 3 places the
pardoning powet in the hands of the governor, it is expressly provided
In this law that no provision therein contained will Iimit or cireumseribe
the governor's power to pardon or to commute = sentence and he
also revoke a parole granted by the board, *

T.he law further provides that from and after the suspension, can-
cellation or revocation of the parole of any cohvicted person l; th
governor or the board, and until his return to custody he 'sht:ll b:
deemed an escapee and a fugitive from justice and no portion of the

time duri.ng Wwhich he is an esca Ay ') C|
pee end fugltive fr
. 44 lesl justl e shall be

. This law also provides that when a court suspends sentence the
; oard shall have jurisdiction and shell promulgate rules and regulations
oT th.e cohduct of such person during such suspension of sentence

This revised set-up in Washington appears In sectiong 10249-1 to

10249-3, Remington’s Revised Statut
es of Washin
Pog:ket part for Volume 10. shinglon, 1587 Annual

Weshington also has e statute which authorizes the governor to

_enter Into compacts with other states which provide for out of state

supervision of paroled persons from th
€ state’s parties to such com
This was adopted at the 1937 session of the state legislature pact

All this leads, naturally, to the
s f question, where d
g0 far &5 Idaho is concerned? ® €0 e &0 from Dere,

Obvlously no Idaho legislature is going to adopt a high-paid perma-
nent board system in Idaho. Obviously also, we have to do so;nething

. mmere are several recommendations the State Bar can make, Some
[} em are possible of enactment at the next session; some of them will
require years of education and constant plugging.

1 may say when I undertook this task
I knew I was going to go
against the most keenly analytical minds In the state, bar ncugle aid l;l;
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I chose the men who would advise me with extraordinary care. These
recornmendations are not solely my own, though T own joint authorship
in them. They have been forged from the red hot anger of judges, law
enforcement officers, prosecutors, and high minded attorneys enraged
&t miscarriages of justice. They have been tempered with the desirfe to
do justice to all men. I colncide with most of the recommendations
(I must be entitled to some mental reservations} and I believe it'’s the
best we can do under present conditions.

Flrst. The present barole and indeterminate sentence law should
be rewritten as a unit, not as two separate laws, and coordinated so that
the parole board, whoever Is on it, will have some ldea what 1t's all
about. The two laws were written to operats together; nobody has ever
glven them a chance to see how they would work if they were applied
the way their authors Intended. :

You could do that without sny laws or constitutional amendments,
just slmply by cartying out the law.

The confllet between chapters 38 and 39 of title 19, referred to be-
fore, should be ironed out.

1t might not be a bad idea if we'd go out and look for men of broad
vision end human understending for our state offices, nstepd of plaus-
{ble speakers who happen to bear the right party label. And t_*.hat isn’t
a nasty erack, for both sides have been equally guilty of foisting half-
baked sentimentalists on us. But that’s something the State Bar can't
be expected to undertske. You cen't make the electorate haif way sane
by passing resolutions at a State Bar convention.

But this committee has some recommenaations. ‘Lney are com-
promise between what we'd like to have recommended, and what we
felt we could get away with under present Idaho conditions.

The hoard should have experience. That of course is fundamental.

There .should be no prohibition agalnst bringing an expert in from
some other state. After all, residence in Idaho doesn’t sutomaticaliy
qualify & man as an expert on penology. The idea that all Idahe jobs
belong to Idshoans regardless of the necessary qualfications isn't what
it's cracked up to be.

The patdon board should be composed of the Governor—who of
course has the pardoning power anyway—the chief justice of the su-
preme court, end an expert, ‘chosen by the state board of educa.t._ion on
the basis of his sociological and psychological quelifications. He is sup-
posed to be an expert in his line. He must act as parole officer, and
watch the records of all the lads who sometimes create 50 much trouble.
He is to be paid en adequate salary, and to have the same restrictions
on outside etivities that have been applied to the Washington gen_t.le—
men.
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The budget must include a reasonable sum for him to investigate
the varlous applicants—in other words, the expense account must not
be scamped.

Your Committee thinks that some things could he done which would
perhaps make this a better set-up, but it also feels that in the present
condition of Idaho penolopy it 13 @ step in advance.

WM. HAWKINS: I move the Bar extend a vote of appreciation to
Mr, Miller. Not belng a member of cur associalton, we have rather im-
posed on Mr. Miller to make that report.

(Thereupon the motlon was seconded, put to a vote and catried
unanimously,)

MR. HAWKINS: Another motion, Mr. Chalrman; the Prosecutors’
Section adopted a resolution along the same lines as that report and at
this time I move that the Committee of Resclutions draft the necessary
resolution fo make recommendations to correct our present pardon and
parole system,

(Thereupon the motion was seconded.)

'PRES, MORGAN: The program provides for a discussion on this
matter by Judpe Winstead,

JUBGE WINSTEAD: This is a controversial question end I have
jotted down most of my remarks. .

We have just listened to a very interesting and instructive paper
by Mr. Miller upon the subject of “The Idaho Pardon and Parole
System.”

As set up by the Tdaho Constitutlon in section 7 of srticle 4, the
governor, secretary of state, end the atborney general constitute the
board of pardons. In 1808, the board of pardons together with the war-~
den were made a prison board for the enforcement of the Indeterminate
sentence law. In 1919, the prison board was abolished and its dutles
were imposed upon the board of pardons. Sec. 19-3901, I.C.A.)

The basic weskness of the Idaho system lles in the fact that the
pardon board is composed of elective officers without regard to their
experience, fitness, or capacity for the work involved. The members are
saddled not only with the duties and responsibilities of the offices to
which they are respectively elected, but also with many board duties
such a5 the land board, the board of examiners, the board of equaliza-
tion, etc., with the result that as a board of pardons they neglect the
fundamental idea of the indeterminate sentence law, namely, the con-
slderation of the convict as a personality.

To consider the conviet as a personality requires time and s thor-
ough study of the individusl. As g prelude to this an examination of
the facts relative fo the crlme is essential. Then the indlvidual himself
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should be studied, for the ultimate consideration in all effective pardons
and paroles is the question whether or not the individual has learned
his lesson and is ready to be returned to soclety. To determine this
question it is necessary to know the mental attitude of the individual,
his ability and desire to become a normal citizen in the community.
The offender who through economic or social pressure.has broken the
law is entitled to different treatment from the mentally deficlent, the
warped personality, the moron, and the wilful repeater.

As supgested by Mr, Mitler, the penitentia.i-y record should not be
the main basis for commutation, for the repeater is more tractable than
the first offender. The former knows from experience:-that full con-
pliance with every prison rule and making himself agreeable to guards
and other prison suthorities can be capitalized through a shorter term.

Unless due consideration is given to the prisoner as a personality, we
canh expect no improvement in our penal system.

As now constituted the Idaho board of pardons ls purely a part time
and side issue job. Its hearing is more or less an ex parte proceeding
with only the prisoner represented. The skillful lawyer presenting an
application for parole or pardon, especlally if the convict or his family
hes money, can get the petition signers of the community on sny sort
of a petition, turn on the political heat a little here or there, and raise
a smoke-screen to befog the real facts and conditions surrounding the
crime. As a result the granting or refusal of the pa.rolé or pardon is
often & matter of political expediency. To correct these weaknesses calls
for a non-partisan, disinterested, and competent board with part or all
of the members giving full time service to the duties of the board.

In the state of Idaho we are alweys confronted with two conditions
which so often interfere between theory and practice in governmental
affairs. In the first ptace, we have a territory almost equal in area to
the area of the states of Ohio, Indiana, and Illinois combined, Then we
heve a scattered population which if combined would only make a
third-rate eastern city. A theoretically efficient set-up for our penal
institutions would call for the expenditure of an amount of money
which & practical minded legislature under the pressure of a tax-ridden
constituency will oppose for political reasons only.

In considering this question we are also faced with too much con-
stitution. Most any change will require constitutional amendment. In
a state such as Washington, where the pardoning power is vesied in the
governor alone, ihe matter can be handled by the state legislature.

In 1935, the legisiature of Washington created a “Board of Prison,
Terms and Paroles” to exercise the functions now exercised by our state
hoard of pardons, and revised the system of penalties, paroles and
pardons,

As stated by Mr. Miller, this is a full time board with staggered
terms end adequate provision for salaries, assistants, and expenses.
Under this system the trial court in pronouncing sentence mefely fixes
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the maximum term of imprisonment. Then this board within six months

" from the receipt of the convict in the prison must Ox the term to be

served, which in no case shall exceed the maximum term provided by
law for the offense charged.

'_I‘he Washington statute In meetlng one of Idaho's greatest problems
specifically provides in part as follows:

“To assist it in fixing the duration of a convicted person’s confine-
ment, prescribing treatment for such person while in confinement and
supervising and regulating his or her activities while on parole, it shal]
not only be the duty of the board %o thoroughly inform itself as to the
facls of such convicted person’s crime but also to inform itself as thor-
ou_ghly as possible &s to such conviet as a personality. The board of
prison, terms snd paroles must therefore, adopt and apply an effective
technique of investigation to develop information for that purpose.”

There Is no question but that In any improvement in the Idaho
system one or more full time employees or board members must he
provided. To get efficiency and intellicence requires compensation, For
service you get what you pay for. The question is how far are the people
of the state willing to go to correct the sore spot in our penal system.

) While the Washington system has only been in operation a short
time, it appears to be effective and n good investment for the state.
I do not know what the budget allowsnce is for this board, but the

. selaries aggregate $11,000.00 per annum, and I assume that the expenses

for clerical assistance, travel expense, etc., will bring the annual expense
up to around $20,000 to $25,000 per year.

.Persona,lly. T believe that it would pay Idaho to amend its consti-
tution s:u as to provide the {full Washington system. Crime produces an
economic 1oss. It Is more important to the future welfare of the state

" to spend the money necessary for an efficient penal system where con-

vici_:s can be rehabilitated than to spend 1t on some of the projects
which every legislature tries to promote.

The committee working with Mr. Miller in e&n advlsory cepacity
suggested & modification of the Washington system and a revision of
our constitutional set-up by recommending a board of three members.
One member would be the governor, the chief executive officer of the
state. ‘Another would be the chief justice of the state supreme court,
a non-partisan judicial officer, trained in the law and more or less
familiar with penal problems. For the third memher they would select
a layman, a full time salaried employee, chosen by the state board of
education for his knowledge of the dutles of his office, 2 student of

" sociology end penology¥. It was thought that the state board of educa-

tion would be in a better position to make this selection than any other
boa.lrd or officer in the state, for it is accustomed to employ- men without.
consideration of their political afliation.

We have had a lot of conversation In this state In recent yesrs
over our crime problems, our parden boards and prison management.
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As stated above, any change will involve constitutional revision. A con-
stitutional revision takes time and education, and when an amendment
once carries it i3 a hard job to change it. It is titne to get away from
conversation and to get action. The State Bar can do something bene-
filela] to the whole state by sponsoring a constitutional amendment to
change the personnel of the board of pardons so as to provide for one
or more full time members having some knowledge and information of
the problems involved, and capable of studying and treating each indi-
vidual found guilty of crime in the manmer contemplated by the framers
of the indeterminate sentence law, as a personality and not merely as a
number,

Because of the rigldity of any constitutional amendment, the result
desired in Idaho might be obtained by repecling section 7 of article 4
of the Ideho constitution and the substitution in lieu thereef of the
‘Washington constitutional provision fixing the pardoning power in the
governor. 'That would permii the state legislature to make such changes
in the pardon board as experience and practice may require. This is
suggested only as an alternative. It has advantages over the present
Idaho system, modified by the inherent weakness of final pardoning
power in & single officer, subject to human frailities and the possibility
of a sentimentalist in that office.

Now, In regard to the motion, Mr. President, it occurs to me for the
work done by this committee, and partioularly Mr. Miller, in assembling
this data upon the work of our Pardon Board, that the motion should
be revised so as to provide for the appolntment of a committee to study
this report, analyze it and from it to recommend either to the Board
of Commissloners or Leglslative Committee of this association s sug-
gested change In the law. Now, as to the recolnmendation of the com-
mittee, making the Chilef Justice of the Supreme Court e member, it
ococurs to me and some of the members of the association, that one of
the members of the Court should be desipnated by the Court itself or
by the Chief Justice and in that way it might be possible to have a
continuity in that representation rather than to designate the Chilef
Justice who changes office every year. It seems to me this is a matter
which should be studied out carefully. We have to amend ocur constitu-
tion 1f we are going to change that pardon board, If we get an amend-
ment it should be one which will be satisfactory and which will be prac-
ticable and avoid the necessity of any constitutional amendment and
amending the amendment as some of the motions that have been made
here today. I am salisfied in my own mind as to what the proper pro-
cedure should be. As I sald, we have a small state in population, but if
we are golng to rehabilltate and keep from view 240 some repeaters out
of 350 or have about sixty per cent of our violators back in the peni-
tentlary, men who have repeated anywhere from one to five or six
times, i is time we really should do something about it and I therefore
move, as a substitute, that a committee be appointed to analyze the re-
port and data which has been presented here today and then to recom-
mend to the Legislative committee of the Bar such constitutional
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emendment or such satisfactory provisions as it may deem fit to meet
the problem, that is, the reform in our present system,

MR. PFIRMAN: T will second ﬁhe motion.

PRES. MORGAN: All those in favor of the substitute motion,
signify by saying “aye.”

(Carried unani ki)

PRES, MORGAN: At this time we will have Mr. Robert H, Elder
of Coeur d’Alene discuss the “Importance of Wationnl Lebor Relatiohs
to the Idaho Lawyers and Clients.”

MR. ELDER: Mr. President and gentlemen of the Bar Associa-
tion, I think {his subject is one ths.t will well be discussed on a hot
afternoon.

A new relationship has been established between the employer and
his employees by the Federal law. The problems under this new rela-
tionship arise under the following acts of Congress: the Norris-La-
Guardia Anti-Injunction Act, the Walsh-Healey Public Contracts Act,
the Byrnes Anti-Strikebreaker Act, the Wage and Hour Act, and the
National Labor Relations Act.

NORRIS-LA GUARDIA ANTI-INJUNCTION ACT

This act, regulates, defines and limits the powers of the Federal
Courts to issue injunctions in labor disputes, The act is thus procedural
in nature and deals with the courts' powers and not with labor’s rights..
No Federal Court may issue an Injunction, temporary or permanent, in
a case involving or growing out of a labor dispute except in striet con-
formity with the zct and its avowed policy.

WALSH-HEALEY PUBLIC CONTRACTS ACT

This aet requires that persons or corporations supplying tangibles to
the government in contracts over $10,000.00, tnust conform to the labor
provisions of the act, which include:

1. No labor empleyed in the manufacture of materials shall work
more than an eight-hour day nor more than a forty-hour week,

2. No labor of a boy under sixteen, of a girl under eighteen years
of age, or of a convict may be used in the manufacture.

3. Minimum wages, as determined by the Secretary of Labor to be
the prevailing wage for similar work, mus{ be paid.

4. Working conditions must be sanitary and not hazardous or
dangerous to health or safety,

The main purpose of the act is to regulate wage, hours and working
condition standards in employment under contracts with the United
States. Here in very boid terms is a re-enactment of many selient
provisiqns of the NR.A. for a limited group of employers,

M.‘H
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BYRNES ANTI-STRIKEBREAKER ACT

This act seeks to prevent the passage between the states of persons
engaged in the business of breaking strikes. This act does not make
the breaking of a strike or the.interfering with lebor’s rights unlawial.
I{ merely makes it a felony to transport persons from state to state
with the intent of interfering with the workers’ rights to peaceful
picketing and organizing for the purpose of collective bargaining. Under
the Nabional Lakbor Relations Act, we find strikebreaking itselt declared
llegal, and In the Remington-Rand case, the Labor Board Iound the
company guilty of an unfair labor practice due to their strikebreaking
activities, although James Rand, an officer of the company, was acquit-
ted in the United States District Court of charges of strikebreaking
under the Byrnes Anti-Strikebreaker Act.

WAGE AND HOUR ACT
This asct, mown as the Fair Labor Standards Act of 1838, was
slgned by the President June 25th and will become effective October
24, 1938.

This sct provides a statutory minimum age and maximum work-
week for employees engaged in commerce or ih the production of goods
to be shipped in cominerce. To administer the law, it creates a new
‘division in the Department of Labor under the direction df an Admin-
istrator to be appointed by the Presgident, The law requires the Admin-
istrator to appoint an advisory Industry Committee. It also fixes the
procedure for each industry for prescribing minimum wages by indus-
trles at variance with the statutory standards fixed by law.

This act is based on the asserted power of Congress to regulate
interstate commerce. The ierm “commerce” means trade, commerce,
transportation, transmission or commimleation among -the several sta.tia‘s_
or from sny state to any place outside thereof. .

Every employer is required to pay to each of his employees who is

engaged in commerce or the production of goods for cbmmel_‘ce, not
less than twenty-five eents an hour for the first year, not less then
thirty cents an hour during the next six-year period, and not less than
forty cents an hour, thereafter, The twenty-five cents minimum will
take effect on the 24th day of October, 1938.

The act also provides for maximum hours of employment. Forty-
four hours per week duving the first year from the effective date of
the act; forty-two hours during the second year from such date and
forty hours after the expiration of the second year,

The act sets forth an elaborate definition of oppressive chlld labor,
and provides that no producer, manufacturer or dealer shall ship or
deliver for shipment in commerce any goods produced in an establish-
ment situated in the United States in or about which within thirty
days prior to the removal of such goods therefrom, any child labor has
been employed.

The definition of oppressive child labor referred to includes:
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1. The employment of any persons under the age of sixteen years
in any occupation.

2. The employment of any persons between the ages of sixteen and
eighteen in any occupation which the Chief of the Children’s Bureau
has declared to be partieularly hazardous or detrlmental to the health
or well being of children between such ages.

Cerfain dustries are excluded from the provisions of the act
including Agriculture.

Every lawyer should make a careful study of this act. While at
present most industries in_Idaho are paying a higher wage than the
minimum provided, no doubt every industry will be compelled fo make
reports of the number of employees, classification, hours of work and
rate of pay. The administration of this wct will be of vital mterest to
every industry in idaho.

NATIONAL LABOR RELATIONS ACT

This act is the most revolutionary and important legislatlon recently
enacted by Congress. The act grants to 1abor, rights which may be de-
fined in the following terms:

1. To form, join or assist any labor organization regardless of its

+ affiliation.

2. Tao bargain collectively through representatives of their own
choosing.

3." To engage in joint activity for collective bargaining, mutual aid

‘oF protection. This embraces the right to strike.

4. To cell for asssistance-of the N.L.R.B. if any employee's rights

._;:h.;e denied or if any unfair iabor practice is committed.

5. To call upon the NLR.3B. to determine which representatives

are entitled to exclusive bargaining privileges.

Representatives chosen by the employees of any employer, have the
exclusive right under the collective bargaining provisions of the act, to
represent all the employees in respect to rates of pay, hours of employ-
ment, or other conditions of employment, and while the act provides
that any individual employee or group of employees shell have the
right to present grievances to their employer, the right of an individual
employee to present grievances to his employer is limited to questions
other than those with reference to rates of pay, hours of employment
or other conditions of employment. So, the extent to which an in-
dividual mey remesin his own bargainer js limited to those points and
questions which are not delegated to the bargaining agency. The law
declares that it is an unfalr labor practice:

1. To interfere with, restrain or coerce employees in their effort to
enfoy their rights under the Act.

2. To dominate, control or contribute finanelal or other support to
any lebor organization, or to interfere with the creation of functioning
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of any labor organization, This includes the sponsoring of company
unions or the obstruction of independent unions.

3. To encourage or discourage membership in eny union by dis-
crimination in (1) hiring and (2) tenure, term or condition of employ-
ment, The employer, may, however, enter into a “closed shop” contract
with any union, agreeing to émploy members of that union only, if the
union represents the majority of employees ahd is not a company union
or one which is dominated, controlled or financed by the employer.

4, To discharge or in any way discriminate against an employee
because he has complained of his employer’'s violation of the Act or has
testified agalnst the employer.

5. To refuse to bargain collectively with the representatives of the
employee’s own choosing.

The Board is composed of three \members. The act lays down no
qualifications for its members. The three who now serve all have a
strong pro-labor hias.

The Board is authorized to prevent unfair labor practices and may
hold hearings, make findings and enier orders, and while the Board has
no power to enforce its orders, it may petition the Circuit Court of
Appeals for enforcement of its order, where the employer refuses or
falls to comply with the order. The findings of the Board on matters
of fact, are concluslve upon the court if supported by any evidence.

In construing the Act, the Board has held that the employer must
observe the right of labor to join or form a labor organization, must
ohserve strict neutrality; must use no influence to sway employee's
cholce of representatives; must nhot discourage union membership; and
must not use strike breaking agencies, detectives or misslonaries.

The ect provides that employees or their representatives, may file
charges, Upon these charges the ‘Board issues a complaint against the
partles named as offenders in the charge. From this time on the Labor
PBosrd carrles on the prosecution. The Board assumes all expenses and
costs. The Board In advance of the trial, and in the capacity of in-
quisitor, may go into the records and files of the respondent, take copies
of any record for the purpose of convicting the respondent. In other
words, the Board may go on a fishing expedition through the books,
papers, letters, telegrams and other records of the respondent. The
Board may set the hearing at any place and at any time to suit its
own convenience, and the respondent is compelled to go or suffer the
consequences. The respondent must pay all his own expenses. At the
hearing, the Board acts as complainant, the Board acts as prosecutor,
the Board acts ms judge. The Board is nof required to follow the
ordinary rules of evidence or procedure which govern courts of law
ahd equity. The Board may proceed on or off the records, introduce
hearsay evidence or receive loose opinion evidence, and give so much
welght to all such evidence ag it pleases to do, and Uncle Sam foots the
bill. Al costs except the costs of the respondent is paid by the Federal
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Government, and the respondent, even thouéh he should be so fortunate
as to win, which is relatively unknown, has to pay all his own costs
and disbursements.

The nct is based upon the theory that Congress has the right to
reguinte menufacturing, processing and selling in relation to labor en-
gaged in interstate commerce, The Supreme Court has sustained the
constitutionality of the act and has also sustained the procedure of the
National Labor Relations Board. Prior to the adoption of the 'Wagner
Act, it was thought that shipments across state [ines constituted inter-
state commerce, and it was such shipment across the state lines which
subjected the shipper to federal regulation. However, under the recent
decisions of the Supreme Court, Congress has the right to regulate
manufaciuring, processing and selling, in their relations to labor, if
such manufacturing, processing and selling, in any material extent,
influences the stream of Interstate commerce—although that industry
when viewed separately is entirely local, These decisions deal a death
blow to the traditional concept of interstate commerce.

In a case against the Consolidated Edison Company of New York,
the Labor Board recently made some very far-reaching rulings. This
case involved the s=eliing of eleciricity in the State of New York., The
Consolidated Edison Company is located in the State of New York and
sells all of its product to other companies Iocated in the State of New
York, The Board, however, found that companies to whom the Con-
solidated Edison Company sold electricity in turn transported the elece
tricity- across the state lineg, and for that reason the Consolidated
Edison Company was engaged in interstate commerce. This is by far
the widest deflnition or inte_gprethtion ever given to the interstate com-
merce clause of the Constitution.

This case has been appealed to the Supreme Court of the United
States and if the Supreme Court of the United States affirms this de-
cision, there would appear to be little left between Intrastate and inter-
state commetce, If this ruling of the Board is sustained, it is not a
far stretch of the imagination to say that the court will sustain the
koard in taking jurlsdiction over all our industries, ‘

This act numerates certain things that an employer miust not do,
and states that if he does those things, it shall constitute an unfeir
labor practice, on the part of the employer, No one should gquarrel
with the statute in so far as the act designates an unfair labor prac-
tice, but this statute has been so constructed by the Board as to make
it wholly impossible in many cases for an employer to perform his
ordinary managerial duties. It has resulted in brezkdown of discipline
and in loss of efficiency.

The Board has gone so far as to compel the employer to reinstate
employees who had pleaded guilty or been convicted of cbstructing the
malls, assault and battery, rioting and maliclous destruction of property,
interfering with railroad tracks and carrying concealed wenpons. The
administration of this act is breeding disrespect in the minds of the
public.
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The Wagner act differs basleally from other Federal laws. The
Federal laws commonly deal with the questions affecting the general
public, and are enacted to protect the public interest. The Wagner Act
does not do so, and was not intended to do so, it is legislation for the
benefit of & class. The act is based upon the proposition that employers
as a group, impose upon their employees and keep them in economic
and social bondage. This, of course, is not true, True, some employers
are guilty, and such action should be curbed, but it is unfair to say
that the industrial strife existing in this country is due to the attempt
of the employers to subjugate thelr workers.

Have the purposes of the Wagner Act been fuifilled? ¥as the
obstruction of interstate commerce diminished by reason of the enact-
ment of this law? The answer must be no. Since the Act became a
law, labor has engaged In the most violent organizational coniroversy
known to this country. Strikes have occurred in many of the larger
tndustries; property has been burned and destroyed; a form of gaho-
tage known as ithe sit-down strike and the slow-down strike were de-
veloped; many major industries ceased operation, and by reason of the
unrest, both labor and industry have suffered an immense 1o8s.

Every employee should have the right to decide, of his own free
will what union, If any, he desires to joln, and whether he wants to
continue st his job; and he should not be coerced by hls employer or
by other employees or by e union, This freedom is, and it should be,
guaranteed to every citizen.and no democratic government should per-
mit any citizen to be deprived of this right. The act should denounce
unteir labor practices on the part of employees and on the part of a
union as well as employers. The Wagner Act as written and as admin-
jstered treats the emplioyer and employee a5 enemies, This, 1 believe, to
be fundamentally wrong. It wholly ignores the mutual interest of the
employer and the employee, and if this is not corrected, in my opinion
an Irreparable harm will result to our industries.

The charges filed by the labor board and prosecuted by the labor
board should be #ried by an impsertial tribunal, and such trials could
be had in the United States District Court at a fraction of the expenses
that 1s now incurred by the labor bhoard.

The enactment of these various laws and their administration is
pringing to the world a most remarkable exhibition of trial end error
in government. If soclety is to continue on its present basis in this
country, substantial justice must be done to all people and all unibs
of our society, for the reason that no government can last that does
not do substantial justice to its citizenship. We must make a choice
between our constituttonal society which upholds the right of private
mitiative and a coercive and untried gystem In this country which
lodges control over the freedom and liberies of our people in a bureau-
eratic government. The eitizenship in this country has obtained the
highest degree of personal liberty and of personal rights that hes ever
been enjoyed by the citizens of any country, but with the coming of
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the industrial age, society is arTaimning Itself in classes and many people
resent the constitutionmal restreint which is placed upon them under
our constitution and are urging the return to parliamentary government
and it is proposed, and these laws have departed from g government
by law to & government by bureaus.

It has b.een well stated: “Above all we must not substitute restraint
fmd oppression for Iberty, exploitation of class by class for justice, or,
in the name of equality, restore class privilege under the law.”

»

MR. ELDER: continuing) I was interested in s set of law books
today. I have studied law for years and accumulated a few books and
I say, if the procedure continues as it has in the last four or flve years,
you won’t need any law books except Federal Statutes and Federal
Interpretations in the next few years, The matter of State’s rights
and state law is fast being eliminated from consideration. Now, gentle-
men, this thing is pretty important. These laws are very important,
The tendency of the times Is very important to lawyers and to the
judiciary. If we are to maintain society in this country organized upon
the basis on which we have prospered for the last one huhdred and
fifty years, then we must heed the warning, the warning bells that
have heen ringing in our ears. It is time that all lawyers take heed
because if we permit this thing to go on, if we get awsy from consti-
tutional action, if we get into these Boards, and bureaus and permanent
regimentation-—and that is all that it is—where are we going finally
t0 end? Have you ever known of a Board—have you ever known of a
member of a Board that wanted to surrender any of the power given
to him in any of these bureans? Take your Industrial Accident Board
or your Public Utility Commission. They wani{ more power all the
time-—not less,

Now, some of these boards were developed because we thought we
had peed for them. Then you gave these Boards power to decide a
guestlon and bind the Courts with that decision. I don’t sgree with
‘11;. I think it is going to be detrimental and cause us much trouble
if w_e don't take heed and stop this development of this bureaucratic
govérnment. Above all, gentlemen, we must not substitute restraint
and. oppression for liberty; expleitation of class by class for justice;
or, in the name of equality, restore class privilege under the law.

(Applause.)

PRES. MORGAN: We will now have the report of the Canvassing
comnittee.

ROBERT McFARLAND: OQf twenty-three ballots cast Mr. Abe
Goff of Moscow recelved twenty-one votes. One disquelified on non-
payment of Iicense and one blank.

PRES. MORGAN: Gentlemen, your new commissioner for the

Northern Division for.the coming three years is Mr. Abe Cvoff of Mos-
cow, Idaho, We will now take a recess until 9:30 tomorrow morning.
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JULY 23, 1938
9:30 A, M.

PRES. MORGAN: I have decided, as a first order of bus.iness, {0
listen to the report of the Local Bars Section. Mr. Evans, Chairman of
the Local Bars Section will now make that report.

MR. EVANS: The Local Bars Section met Thursday in two sessicns.
We took up for discussion and discussed quite thoroughly.the proposi-
tions that were contained in the programn of this convention of which
all of you have a copy.

We took up the printed proposed resolutions presented fo you, and
discussed them and made certain recommendations as to wl:la.t the
Locel Bars Section helieved should be deone with those resolutions, so
I will take the resolutions up first. -

(The Proposed Resolutions are printed herein at page 37.)

The Local Bars Section recommends to this convention tlhe ?,dop-
tion of proposed resolutions No. 1 and 2. Recommends the rejection of
No. 3 and No. 4. With reference to No. 5, dealing .with the ‘subject of
orgl argument in the Supreme Court, as set out m. resc‘nlultlon N.o.- 5,
the Section recommends the rejection of sub-division "A" providing
that fifteen minutes more time be given for appellani oh appeal than
is glven to respondent because of necessity of statement of facts by

appellant,

Recommend the adoption of sub-division “B*” and recommend the
adoption of sub-divislon “C" with the proviso that argument shall not
be lmited on appeal to the points upon which the Supreme (:Jo.urt ‘iie:
sires oral argument and recommends the adoptlon of sub-division “Dr
that the Court, afier examination of the records and briefs, may submit
to attorneys questions to be briefed or further briefed.

The Section recommends the adoption of proposed resclution No. 6
providing for an increase in the leense fee to be paid by the members

of this Bar.

The Section recommends adoption of proposed resolution -N_o. T
with the eddition that we are recommmending that this convention go
on record as favoring abolition of the Industrial Accident ]?oard. Now,
some have no love for that Board; at least their friends didn’t attend
the meeting of the Sectlon.

The Section weant on record as recommending the adopt.iun.of
proposed resolution No, 8 providing for increase in the investigation
and examination fee to be charged candidates for admission to the
State Bar.

The Section on proposed resolution No. 9 decided to leave that

matter to the convention without recommendation. That 1.5 the resolu-
tion dealing with the appointment of a standing commitiee on law
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books, publications and directories, 'We didn’t have encugh information
to enzbie us to act intelligently and the proponent or proposer of that
resolution should present arguments in favor of that action to the con-
vention and the convention take such action as it mey deem advisable.

The Section also referred resolution No. 10 deallng with amend-
ments to the Canons of Professional and Judicial Ethics te this con-
vention without recommendation so that the proposer of that resolution
may present his reasons to this convention. With reference to the
matter of uniformity in examinations of titles, that also was left to
this convention without recommendation so that you might take such
action as you deem advisable after hearing the address on that matter
and the discussion. Not having had the opportunity to listen to any of
that we felt we were not in a position to make any definite recom-
mendation, With reference to the amendment of untform local by-laws
relative to fee schedules, the resolution was adopted providing that the
fee schedules adopted by the respective local bar associations of this
State be submitted to the State Bar Commission for approval and
that thereupon such schedule should be the official schedules of the
different districts and that the Board draft regulations for disciplinary
actlon for violation of such schedules so adopted.

A committee was also decided upon to provide for the future or-
ganization and conduct of the work of the Local Bars Section. The
President of this Bar was directed to appoint such committee and the
chalrman of the Local Bars Section was associated with that committee
with instructions to draft 8 plan of organization for the future conduct
‘of the work of the Local Bars Section, If they will proceed upon the
performance of their duties the work of the Local Bars Section will
be better conducted in the future than it has been in the past, as we
are beginning to have some concrete ideas as to how those matters
should be conducted.

And, with the exception that the chairmen Wwns sentenced to
serve another term, that completed the action of the Local Bars
Section, )

PRES, MORGAN: If there is any member present who does not
have copies of those printed resolutions, they are here at the desk and
it will be an aid to have them in your hands.

As a matter of expediting business, in the absence of objection, we
will take these resolutions up and proceed with them for a lttle while.

JUDGE REED: I move the report be received and placed on flle.

JUDGE WM. M. MORGAN: Second the mation,

PRES. MORGAN: It has been moved anhd seconded that the
report be received and placed on file, AN in favor of that motion
signify by-saying “Aye.”

(Carried.)
PRES. MORGAN: There are a few of these we can dispose of
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without interfering with the rest. For instance, the report on 1‘ncrease
of lawyers annual lcense fee. There is no address on that subject.

MR, HYATT: T will move the adoption of proposed resolution
No. 6.

PRES. MORGAN: It has been moved and seconfied, that the
report with reference to increase in lawyers annual 11.cen5e f:?es be
adopted. Any remarks? All those in favor of the motion signify by
saying “Aye.”

{Motion ecarried.)

MER. PFIRMAN: Mr. President I move the adoption of resolution
No. 5 with amendments proposed by the Iocal Bars Section.

(Thereupon the motion was seconded.)

PRES. MORGAN: It has been moved and seconded that proposed
resolution Mo, 5, &s reported by the Local Bars Section committee be
approved. Are there any remarks?

All those in favor ‘of the motion will signify to the same by say-
ing “Aye.’

(Carrled unanimousty.)

Taking up now proposed resolution No. 8 which reaqs “The expense
of investigating and examining applicants for admis.smn to th.e Bar
greatly exceeds the $3.00 fee now required to be paid by. apphc.ants,
and such additional expense is a burden upon the finances available
for the work of the Idaho State Bar: Now therefore, ?esnlved,' that
the Supreme Court be, and hereby is requested to requlr_e u.pphca.nts
not theretofore ndmitted to practice elsewhere to pay a.n investigation
and exemination fee of $25.00 and those theretofore admitied elsew:hfere
to pay an investigation and examination fee of $50.00 and prf)wdmg
that the Board may keep the fees so paid in & fund frt?m which the
Board may pay expenses of and connected with investigation, examina-
tion and admission of applicants.”

Do I hear a motion on that?

MR. BOUGHTON: I think that matter was quite thoroughly
covered by the Secretary’s report. I move the adopiion of the proposed
resolution,

PRES. MORGAN: May I offer a suggestion o keep away from

a lot of amendments here. Will you move to adopt that, but to amend
s0 as to give the Board control of the funds for gll purposes and not

for examination purposes only?
MR. BOUGHTON: I incorporate that in the original motion.

(Motlon seconded.)

MR. OUFF; It states that the fee will be $25.00 and $50.00 to be
used by the Commission then. I thought the $25.00 was supposed to
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take care of the library fund. Would $25.00 of this library fund be
ellminated under this resolution?

JUDGE WM. M. MORGAN: The amount of the llbrary fund is
fixed by the Legislature.

PRES. MORGAN: The $25.00 fee which goes to the State Library
does not help the Idaho State Bar to conduct its affairs,

MR, HUFF: It is very easy for us to pass resolutions for some-
body else to pay things. This resolution is directed at a great many
young people whom wWe will have coming up for Bar examinations.
I think we should consider very carefully. whether or not we should
make a fee of this size when it means they will have to pay a $25.00
Hbrary fee plus $25.00 or $50.00. Everybody realizes the present $3.00
fee is not sufficient, but I doubt the advisability of putting $25.00 extra
on, particularly when seven-tenths of them failed. Are the fellows
who failed supposed to support the Bar association?

MR. ESTES: The $25.00 library fee is not paid until after the
examination is passed and when the applicant makes application for
admission after he passes the examination.

MR. POTTS: Mr. President, I am not quite in favor of this
suggestion, nevertheless I am going to make it. I don't question the
necessity of increasing the fees generally, but I eah’t see ‘the fairness
or justness of increasing it to $25.00 upon the young fellows who are so
unfortunate as not to pass & Bar examination. I know it will be said
that the expense is just the same whether the applicant is admitted
or not, but the result isn't the same by ahy means. Here is an enor-
mous increase from $3.00 to $25.00 and, for the time being, I think it
should not he taken in one jump but gradually. I offer as an amend-
ment to the resolution this clause to be inserted after the figures
“$25.00," “seid fee to be refunded to the applicant who is not ad-
mitted.” :

MR. HUFF: I second the motion.

MR, WOLF: I don’t agree that we should offer $25.00 to feliows
‘who fail in the examination. Why should it he offered to him and not
to a men who succeeds? If the fee 1s raised the man who is doubtful
about passing, isn't going to be anxious about submitting himseif for
examination. In other words they will not go down and submit them-
selves for examinhation without any idea as to whether they can pass
or not. If you returned all the fee, the lads who fall will not have any

"fee for cost of exanmination. It will throw the enfire burden of cost of

examination on the fellows that do succeed.

MR. NELSON: I suggest a fee of $10.00 for all applicants and
cut ‘out the phrase permitfing use of the momey for all purposes.
I can't see any justice whatever in making the young man who is an
applicant for the Bar pay his way through law school and pay that
money to this Bar for any other purpose than his examination fee.
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If he becomes a lawyer then he may pay, but why a.ny‘of hi.s. charg,e
should go for any other purpaose than the cost of his examination I can’t
see. I would gladly support the motion if it were made $10.00 when
it goes for fees.

PRES. MORGAN: I apprehend that some of you perhaps ‘either
didn’t hear the Secretary's report at the opening of this convention c.vr,
if you did, you didn’t heed what thete was in it. In a careful analysis,
a break down, even to the postage that was spent, made by the Secre-
tary, of the cost of giving the examination to these young me:n, it shows
that costs exceed $25.00. Now, It may be possible that it wPrk§ f
hardship upon some individusl to pay $25.00 to take that examination
but it works a hardship on every tnember of this Bar to pay expenses.
of the fellow thab wants to go in a competitive field. We don’t.want
to extract anything from the young men of this State who desire to
become lawyers but we do want them to pay their way. The fact of
the matter is that is onhe of the greatest expenses we have to meetl
and the only means we have of meeting twenty-two dollars and some
cents of the expenses is out of the $5.00 the members cl}f t..he ]‘aar pay
here as a niembership or license fee. If there is any justice in ﬂmt,
I fall to see it. All we are asking them fo do, is not to make a @natmn,
but to actually pay the expense of giving them this examination,

If a lawyer wants to come in here from some other State we thi.n_k.
he should pay the expenses of making the investigation, and tlhere .Js
now a National Bar Examiners organization that makes that investi-
gation and charges $26.00 for it. This is not a matter of working a
hardship on anybody, it is simply making thetn pay for the expens‘e
of taking this examination. That is all we want them to do. I fail
to see why the lawyers of this State should pay the expense of some-
one who wants to become a member of this Bar.

MR. HUFF: As to the matter of expense of the young man who
wants to become a member of the Bar, you gentlémen as tax PRYETS
of thiz State are paying the expense of educating these young men.
Mr. Morgan’s argument Is he wants the young men to pay the cost to
the Bar, I think we have a duty of educating our children. In making
the raise, all we are dolng is closing our Bar. If there are two ‘:fr
three fellows who come in here to take the examination the only addi-
tional cost should be the mimeographing of two or three exitra sets of
questions. Of course it is possible some minimum fee should be made.
If it costs some money to this association to give to these young men
a chance for an examination, we ought to be able to pay something
to glve them that chance.

ME. BOUGHTON: May I suggest that somebody be requested to
read that report.

ME. GRIFFIN;: It seems to me the complete answer to Mr. Huff
is that the tax payer of the State of Ydaho isnt paying any of these
expenses, Only the lawyers are paying these expenses. As it sta.nc?s

‘now you lawyers, not the taxpayers, are paying $22.99 for every appli-

.
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cant who takes the examination, win, lose or draw, and that amount
represents the greater part of the deficit which we now have and every
vear have had in this organization, The only reason we have been able
so far to keep up the expense is because in the beginning of the or-
ganization we had a surplus. Now, there are many things that the Bar
Commission would Like to do for the lawyers themselves, including those
who will be admitted, that cannot be done now because, if they were
done, we would have four or five times the deficit we have now; our
surplus at the end of this year will probably be nil,

Idaho charges less than any other state in the Union. Omly one
state approaches it, Most of the states run from $10.00 to $50.00 and
the applicant peys it. If it 1s unjust here it is unjust in every state in
the Union. If you want the figures, I can give them to you, I could
give you an analysis showing you what it costs for stationery and
forms and traveling expenses if you want that analysis but it is pretty
detaijled.

MR. WHITLA: I think there are two different matbers involved,
One Is investigatlng the man who comes from another state and who
has been admitted in another state, According to the Secretary’s report
it costs much more to make such an investigation. On the other hand,
when we have a young fellow who comes here to take the examination
I think there is a general fecling among the members of the bar we
should do something for the young man Who desires to take the
examination—to take him in if he is fitted to practice law in this state
and give him a chance to do so. I think there is & general feeling that
anyone coming here from another state should npi be permitted to do
so until a proper examination of his character has been made. If he
comnes from another state, I think he should be charged everything this
Bar has to pay for making the proper examination to see if he is
qualified to practice. So far as the young attorney s coneerned, in
making his application, I think this Bar can afford to be very liberal
to the extent of digging down in our own pockets to give him an op-
portunity to try this examination to see if he is qualified to practice
law in the State of Idaho. I think the two should be divided.

PRES. MORGAN: The difficulty is there is a Iimit to the pockets
of the Idaho State Bar.

MR. POTTS: 1 think we approach this subject from the wrong
angle when we think we are extending the benefit to the young man
who takes an examination and therefore we should charge him the full
cost of examination. The truth of the matter is we are dotng 1t for

-ourselves as a profession. We are trying to keep out the unfit and the

‘unprepared and it is as much to the benefit and interest of the Bar
and the fellow who is practicing law as it is for the advantage of the
young men who are trying to get into the profession. It has been
suggested to me by several, and I think it would be more proper, in
place of the amendment which I offered, to refund the $25.00 to those
epplicants for examination, other then those who come In under the
$50,00 class where the real expense Is for investigation and so forth.
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You can’t tell me this Commission has to spend a lot of money lin—
vestigating boys at the University of Idaho or_ from‘ re‘putable 4
schools. Where you expend your money is for mvestlg_'atlon of sc_:»m_e
attorney who comes out hers who has been In the pr_a,ctme, wheredlth:ils
really necessary to moke gn -investigation as to his career an s
conduct in the profession,

Now, as to that particular fee of $25.00, applicable genera.]l:,;_l tol
graduates of law schools—if they are graduates from the law-sc t;c.l
of the University of Idaho I suggest that the amengment be m ;z
language, “$15.00 of said fee be refunded to the applicant who is n

admitted.”

PRES. MORGAN: Let me ask you this, Mr._ Pc.1t1.;s, bhefore 11:;he
seconding of the motion, do you limit that to tilu.a individual Whtc:J 85
not heretofore been examined? In other words, this wou@ apply . out;
loca) pecple and students, but do I vnderstand you.}- mot.mn _to r;a erfor
the $25.00 that you spoke of a moment ago as an investigating te]:ngw
attorneys coming in here from some other state. We would n;r o
whether he was in good standing, Fifty dollars fee cc.wers. that. In o
words, $25.00 for investigation and $25.00 for examination.

MR. POTTS: I am not saying anything about the $50.00, That
is all right.

PRES. MORGIAN: In other words, just the first time the appli-
cant takes the examination, if he fails, he is refunded $15.00.

MR. WHITLA: Second the motion made by Mr. Potts.

PRES. MORGAN: You have heard the amendment, gentlemen,
are there any remarks?

JUDGE MORGAN: Let me ask & question—what do you mean by
originel applicant—a fetlow who has applied herelofore and h?yd ax;
examination and hes failed and came bock for a second or third @
subsequent examination?

MR. GRIFFIN: Judge Morgan, let me suggest just cfne fu.rthgr
proposition, When the applicant is approved in the x_irst m_stf;:ancs e(f
gets a certificate which entitles him to two examinations wi o::lo T -
investigation, Now, if he passes beyond that point, .he has re
apply and I assume, he would have to pay the fee again.

JUDGE MORGAN: That is, suppose a man takes the examination

and fails, he has to pay the $25.00 and he gets $15.00 back. Upon T.ha;:
$10.00 he would be given the opportunity to take another examination?

MR. GRIFFIN: Ir he is coming up for re-examination I think
we would hold that fee of $25.00 until his certificate runs out and then
refund it.

JUDGE MORGAN: In other words, his only fee for examination
is $25.00 if he is ultimately defeated.
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PRES. MORGAN: That would be manifestly unfair because it
costs as much to give that second examination as the first one.

MR. HORNING: I might suggest, in keeping with some of those
other amendments, T might offer one to the effect that the unswceessful
litigent should heve his filing fee returned, or a men who flled in the
primary for county officer if he is defeated should have his fee returned
or if the Bar owes so much to these young attorneys, they should glve
their examination free of charge,

FRES. MORGAN: All those in favor of the amendment will
signify by saying “Aye.”

The amendment is carried.

Wow the question is as to the motion as amended. All those in
favor of the motion as amended will signify to the same by raising
the right hand.

(Thereupon President Morgan declared the motion carried.)

PRES, MORGAN: I think now, gentlemen, we will resume our
regular order of business. At this time we will listen to an address by
John P. Gray of Coeur d’Alene on some of the problems in mining law.

MR. JOHN P, GRAY: Mr. President and gentlemen and ladies—
instead of undertaking to discuss some of the technical’ questions of
mining law, I think it would be better if T might take up with you a
few of the problems which come to those of us who live in a mining
country in our day to day practice. But, before discussing any of
them, I do wa.gt. to call attention of the Bar %o a matter which I

believe has been before the Local Barg Section but which I have not
heard mention of here.

Mr. Hardy of Grangeville has called attention of the Assoclation
to the fact that at the last Session of the Legislature the provisions
of our code authorizing the sale of mining property held by an estate
upon option or deferred payments were repealed so that the executor
or administrator of an estate, unless given ®xpress power in a will,
has no authority to execute an option upon such property or tq dlspose
of it except in-the same manner as other real estate. Manifestly that
is impossible, It is almost impossible to take a mining interest, put it
vp and sell it for cash or its equivalent, as in the case of ordinary
real estate. The result is thab if a blece of mining property gets into
the hands of the estate, it must either be sacrificed to meet debts

*of the estate or those interested must await termination of administra-
-tion before it can be optioned or sold. MAr. Hardy calls your attention
to the fact that in his county a number of instances have arisen where
it is impossible to dispose of interests in mining claims held by estates
and he . suggests that the law, which was previously in force, be re-
enacted. I entirely agree with him. I think there is Httle danger of
the estate being injured. Such sales and options upon mining interests
could only be made after notice and after approval by the Probate
Court. T submit this for your consideration.
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Many years of practice in the mining conunu:uity‘hav‘_a ;aulgl:;r:\;
certaln thines which I think every lawyer shOuld1 l}ave in rf;;g . ey
itle of & mining ¢laim or m
have occasion to examine the ti : § propery
ining claim but that I fin
or to glve advice concerning & min 1 Dnd some
i laim. As s matter of fact, the g
defect in the location of the c! e
i i itting its citlzens to go upon
ment is very generous in permil . . e pubtie
ims. All that it asks is tha e P
domain and locate mining cla ; : e ook,
discovery of a vein of minera :
pector or locator make D
ial ore or anything o
He does not have to flnd commere . : b ki
slmply a vein of such character as to induce him to expend his time

in development.

The only other thing that the general government asks is th?t'hes
should monument it, so that others may be given notice tzhzz h:oc ;:::e
i it thing for a man s
t ground. That is not a difficu ]
tt.hhz dglscovery first and then monument the gro.und which h:hwam;:
to clalm and yet, In almost every case, you will ﬁnd. that ere
some little difficulty about the monumenting of the claim.

The State has added certain other provisions .It rec;uht-“esi’1 ht:;:ﬂ:alr':s
ich shall be four fee _
uld put a post at each corner wh
:11:31' Ln:?hes square or four inches in diameter. Or, Sf;t]latléle s?a;lnz\;?;
Alse, thai he should pu
tree st these corners of that site, , t
it location upon a post at the point of discovery. T?e tst_;ated:;gx ?'11_‘;;2;
i i i haft ten feet In
him sixty days within which to sink a s : :
the lowe:t part of the rim which shall cut the veln which he 1;:1;111;:
ten feet below the lowest part of the rim of the s‘lé'aﬂ; a:].d sil:astnge
4 bic excavation. ell, it is [
one hundred and sixty feet of cu > 1, _
thing. Whenever a controversy arises involving t;mnutf (;1:1:.:2; ;z;ds
\ Imost always find that the loca
they do frequently, you Wil a . or has
or has failed to establish o
either put o two-inch stake at & corner o
of the several stakes which are necessary, perhaps thinking he wtiu:g
go back another day and establish it, which he neglects or forge
do. More often he fails to sink a legal discovery shaft. In other w?rds,
he. locates what may become very valuable and yetl he fails to perform
those stmple tasks whic the law imposes upon him.

Now, whenh n man comes to you with a mmmg claim, Fhe tit]le- of
which 1s questioned, the lawyer should have no difficulty in ady: smi
him. There is nothing oceult In the mining law. I think, .as a mitﬁ. oe
fact, there ls little difficulty In determining dwh:.;tthe r;gt:;se ?statu::s

, f the United States an
locators are. Take the statutes o ; pabites

the acts which he is require
of the state and carefully go over .
perform, find out if he has performed them. To those of us Who %\;e
n a mi'ning community, that is just an every n:ha.:..r procedure, he
lawyer to whom such a question comes once in awhile should ;ot:i 5 15?
ing difficult about it. All he has o iz
from it because there Is nothing to do 1s
mine whether or not the locator
consult his statutes and deter ) ! for bas
It is a strange thing how these loc
roperly performed his duties. 2
fm?; tc?’ do that ten feet of work. Not long ago I had a law suit t:g
try where I found that one of the claims which had been loca
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by & predecessor of my clients had not had sufficient work done upon it.
The claim was loeated on the side of & rather steep hill. Remember
that the law says the brospector must sink his shaft which will cut
the veln ten feet below the lowest part of the rim thereof. Now, what
this locator did was to excavate a cut In the hill about two feet deep
extending down the hill from the point of discovery. When I asked
him why he didn’t sink a shaft ten feet in depth he celled my atten-
tion to the fact that the elevation of the lower end of the cut vertically
was ten feet in elevation lower than the upper end of the cut. In fact
the cut was at no point more than two feet in depth and this was
simply an attempt on his part to escape the physical labor of sinking
8 ten-foot shaft or cut. The fact was that the claim turned out to
be & valuable one but it was necessary to abandon it because the
locator had failed to observe the plain provision of the Iaw.

Now, you know one never knows in advance whether a mining
claim is going to be valuable or not., If it is good enough to locate, it
is good enough- to locate properly and the lawyer, if he is consulted,
should insfst that the locator or prospector or mining engineer shouid
do it in the way that the law prescribes, Otherwise the locator is going
to lose out if any controversy arises and, if it becomes veluable, one is
almost certain to arise. Not only in the case of location work, but In
the performence of annual labor wWhich the Federal law requires,
namely, $100.00 & yeer on each claim in order to hold it, the prospector
or miner or locator iz very apt to fudge a little. It is just remarkable
he can seek to hold this ground which is valuable or may be valuable—
and if it is not valuable he ought to abandon it—and yet fudee ten,
or twenty or thirty feet on that $100.00 In work which is required by
law to be performed each Yyear,

But he fails to do the full and fair assessment. A few years roll
by, the ground becomes valuable. Perhaps some neighboring claim has
developed ore of value and a controversy arises. It may be that another
prospector acquainted with the fact that there were defeects in the
original Iocation or that the annual Iebor had not been Dbroperly per-
formed, relocates the ground. Then the first locator who would have
hed a perfect title had he properly located the claim and performed
his work, loses out. The location work could perhaps have been done
for $25 or $35, but he fudges on it and when the controversy arlses
his title is In Jeopardy because of his failure to comuly with the law.
It is our duty to advise our clients to conscientiously observe these
Jdnodest requirements in perfecting the location and to do a full $100.00
worth of annual lshor durlng the years when that is required. These
'questions involving surface rights are the ones which usually come to
us in our practice. It is not often that we are called upon fo investigate
and edvise concerning underground confliets. It is these simple surface
conflicts with which we meet most generally in our practice and # is
important that the law be carefully studied and its requirements be
carefully complied with. No great mine Was made in a day and

- where you find a great mire you are bound almost certainly to find

underground confliets.
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The great ore deposits in this country are found in relatively small
arens. In these areas the surfzce of the earth has been subjecied to
tremendous earth movements and tremendous mineralizing influences
perhaps extending over milllons of years. The result is that you usu-
ally do not have simply a narrow fissure vein with a simple deposition
of pure ore, you have, instead, veiny of different ages and faults and
fractures which may have come during a pericd when mineralizing
solutions were passing through these rocks and through the fractures.
These in turn, may be complicated by later fractures. The result is we
do not have one simple vein, but in -almost every great mining district,
we have velns of different ages. There is where extra-lateral contro-
versies arise, The sverage lawyer in a life time does not have a case
involving these underground rights presented to him, but if he does he
has a more difficult task. There is considerable case law buill up
around the mining statute but upon any given question of law there
are relatively few cases. We have hed about as many In the Coeur
d'Alene mining district as in any district and I suppose those cases
do not exceed twenty or thirty in number, so the lawyer seeking to
ascertain what the underground rights are of a given claim has not
many cases to examine.

But the point I want to make is that if a mining claim is located
in & good mining distrlct, it is important thet the pre-requisite of
jocation be cerefully ascertained and complied with by the locator
because ultimately these underground rights, if the claim becomes
valuable, may be determined by the ‘0ld original location and its posi-
tion on the earth.

It is very important that, within & reasonable time after the loca-
tion 18 made, a surveyor should go out and see that the end lines are

parallel.

Assuming that you have & vein which extends lengthwise of the

claim and that it dips in a given direction, you have the right extra--

laterally to that portion of the vein which is found between planes
extending downwerd through your end lines and those planes continued
in their own direction. If those end lines diverge in the right direction
of the dip instead of being parallel you have no right to pass bevond
your vertical boundaries In the direction of the dip. So it 1s important
that the locator should have parallel end lines.

Fven surveyors do not always have the lines parallel. It is remark-
able that so many cases of apex rights present questions of non-parallel
end lines. Frequently the vein crosses what are located as the side
lines instead of the end lines, and those side lines then in law become
end lines, so it is important that they should be parallel. As I pointed
out & moment ago, if they are not parallel but diverge In the direction
of the dip the claim has no extralateral right; if they converge in the
direction of the dip the claim is not denied extralateral rights but has
less than it would have if the lines were parallel. A little care in the
early days in meking the location will give you n ¢laim which, if it
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ever does amount to anything, will ha i
tonded it oo 3 ve the right which the statute

r1;ﬁ.rmt‘.her thing ‘wi.th which lawyers should be familiar iz, the im-
510; u:nc‘?rﬁf mn.inta.u_m.lg the monuments at the corners or the mining
o :g e :. large mmmEs compenies recognize the importance of main-

1Ir monuments, and I venture to sa
¥ most of them, h
Year, have the.ground Eone over, and the corners maintained T::::.
they are eliectmg iron monuments and marking them so thlat t.he:'r
;:331.11:11; l;e} ::ed into more than one point and they are carefully maintained,
e ¢ are 50 many who have mining claims, even those which are
patented, w.hgre posts have fallen down and rotted &way, been burned
off in some little forest fire or otherwise destroyed. When it becomes
gz::l.s*.s:f.q;t to define the clait-n on the surface, it is almost Impossible.
e is a pa‘tented claim you will find difficulty in locating the
com a-thsé ;erha,}:s in t?: patent survey the corners were tied to trees
ees ave rotted, been cub off or.burned off. T
g ave . (off. Today, in the
S::u;n C:, ﬁ:ne D;strlct, Id}mow of two of the very large mines a:djoinlng
r and considerable trouble is experienced i
exactly the boundaries of their res i Two or fhees g
pective locations. Two or three fore
. st
ﬂf:os :rh;c;ughdtht;re thzwe destroyed the monuments, patent notes tied
A e trees cannot be found, so it
together and adjust it in some : o e st get
: menner, But, if once a year, a miner
1-ju-?scler the counsel of his lawyer Boes over the grouhd and sees to it
thos;—mmuments P.re there, these difficulties will nob atl=se, T ‘t.hin—k
those ;rio ziryﬁ'lmpor;;nt things which the average lawyer has to
ection w the location and position of mi
You can not be too carefuyl when i o I e
a client comes to you in goin
those features and advise him about the acts that are neceg : and
then see to it they are done. soary and

N hNtc:ult long ago a client (_:ame to me concerning some locations which
mz ; tas owned for a long time and which I found needed some amend-
e M;n ‘:ldstzlp?ose;lly competent man was engaged to go out and make
ed locations, After they were made we i

; again reviewed the

qsz:gtoi:; ;ni th wbzsc found that he had not complied with instructions
s anse of indolence and agaln it is beca .

use th

;:mplo}:ed to do the work has notions of his own. So I suggest thitn:uilz
cl;.-lwers.duty dogs not cease when he recommends en amendment or p
ange in the lines or additional worlk but that he should exercise

care to follow up his advice and
bout o U see to it that the necessary acts have

o I hope the few observations which I have made and which are
e result of long experience in the mining country, may be of assist
ance to some of you. Mining practice involves many interesting and

important problems. I might illustrat
which o oS, e 10 you some of the problems

atte:?e of the most interesting camps is Butte. I have called your
atten 1on to the fact tha:t most large productive mining districts result
0ng ages and periods of rnineralization, Such is true of Butte
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There the oldest veins course easterly s?.nd westerly. Tl:iey Z;el tsléf
great productive veins of the Butfe district. The Anaconda vrol;g,b]y
calied, is one of them, the Rainbow is another. The?f were po g
minerallzed to a considerable extent before other veins :viire pfmm
up in the district. During the period when mineral solutions o
below were mineralizing these great east-west ve.ins there Weredg-ra.mc:n
or sudden earth movetnents which dislacated those velns 5.111; t\;king
resulted in the cpening up of a series of nor::w%.?;-isucﬁﬂia;s s pcne
velns commonly known in that district a.s' e 1imt:i°n Lese
«glue” velns were cpened up during the Penod of minera wation n
they were opened they were mi.nerahze.d and the greft "
:::Z whis::h they had dislocated received. addi:tlgnli eﬁ?ﬁ;?mﬁﬂ;;n]::;
nature didn’t stop then, After these veins a T tng of
another esrth movement took place which ‘resulted . eztml; S o
fractures having s general northeasf; and soutpwest I:th-'west‘,
s faulted both the original esst-west vems_ and the no:
fgﬁsfeveins. This faulting came after mineralization h&](:il ceas:g;_“'ll‘;i
segments of the original enst-west velns created by t f :;om es?
faults again have been divided by each of Zl::p;c:;ﬁle:;tthi nc;rmwest
where the east-west veins were 4 e
31:11:3::31 segments of them again hrought int.o JuKtP.DOSltIODt:‘ l;:pilz
northeast faults. In the early days the practicat mme;,t r;; | e
cieting fully these relations, followed from one segme i
ségment of a “Blue” vein to another segmfent of the e A
without Tealizing the age relationships. With these 'CDTP cations &
was only to be expected that undergrmlmd conflicts migh .a: ds b o
many instances these underground rights Wwere cletern'ml:j-n . g} ine
priority of the mining claims involved, because where the f}:)o oo
claims are so laid that each of them might cover an L:xre e e}; the
one that ts first In time 15 first in right. .?,o‘there again ? e o
impottance of properly caring for the preliminary steps o o on
and recordatlion and the masintenance .Df monuments ma.rt nogb&c}:
ground. I have rarely liad a case wh1c1} did not in -some asplci;: th v
to the beginning and invelve the questions of location to whicl
directed your attentlon.

PRES. MORGAN: At this tlme we will listen to an address by
Mr. J. Ward Arney of Coeur d'Alene. sExamination of Titles and Law-

yers Problems.”

MR, J. WARD ARNEY: It takes a ton of temerity to talkmt’;g
Bar members on titles. Attorneys generally may 'recogntz-e Stpei,ia}izj:;jnu
in certain flelds. Attorneys are willing to recognize that pal e:.lc, n;hou;.d,
public utilities, irrigation and certain ot}wr type's of p.ra.c t;, e o
be referred to, or require consultation with, specialists 11'{ oFeion as.
There is practically no attorney who will concede that his opin.
to titles is not equal to that of any other attorney.

At a matter of fact, this confidence 15 not confined to practicing

attorneys. Tt is shared quite extensively by bankers, realtors a.nc} ma.r:lj-?
of the justices of the local Courts of legally limited, but actually u
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limited, jurisdictions. In consequence, one discussing title must realize
that he is subject to challenge from practically every practicing

attorney, and that viewpoints as to titles differ as radically as In most
any phese of practice, '

No one should assume to instruct the Bar of this State In title
examlnation. First, because the opinion of one attorney will not be
surrendered to ancther; and, secondly, because we regrettably have
no uniform stendard of practice in Tespect of title examination.

The practice of law never has been, unquestionably never will be,
and assuredly we hope never will become an altogether exact science.
Professional and personal opinion and procedure in the practice of law
necessarily must differ as do the inherent tendencies, practical experi-
ence and tralning, and the perticular problem momentarily confronting
the Individual attorney. One would be indeed an idealist who would
expect completely effective standardization in title examination. Recog-
nition of this impossibility, however, does not necessarily preclude the
hope that by discussion and consideration of the problems confronting
title examiners in Idaho we may be abie to accomplish a degree of
uniformity and the adoption of certain programs which will not only

aid examining attorneys, but, more important, aid our clientele and
the business world at large.

It is not exaggeration to state that in no other field of the
practice of law are attorneys so rightfully subject to adverse critieism,
within and without the Bar membership, as in title examination.
Conflict of opinion among examining attorneys has resulted in the
Bar and the laity seriously doubting not only the ability of the Bar,
but its integrity. The Bar and its clientele not only wants, but has a
right to expect, more harmony in the opinions of examining attorneys.
In the past and presently, title opinions have been, and are, so un-

reasonably conflicting that it s dangerous to the Bar and dangerous
to business.

Candidly (and we have fortunately developed the spirit of frank-
ness in deallng with our shortcomings, recognizirig that therein alone
lies the possibility of cure), Idaho title examiners, particularly in the
last few years, have been motivated ag much by fear as by intelligence.
We are practicing in a perlod when title examination opinions are
quicksands; when we can find ne solid footing; and where we are
dgsperately fearful of being engulfed,

Fear enters and dictates too overwhelmingly, because the examining
attorney, although he may conclude that a glven title is marketable,
fears, from experience, that some other mttorney, more technical in
copinion, may come to a contrary conclusion. This 35 nhot cehsor to
the examining attorney: it reflects upori the failure of the Bar to

devise a program or adopt certain standardizations whiech will largely
take the individual title examiner off the “hot seat.”

As candidly as we admit that fesr is a too predominating influence,
Wwe may concede, first, that not every member of the Ber is, in fact,
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qualified to examine titles, even though his ability maj{ be transc_:e‘ndet;[t’
in many other, or all other, features of the prac.tl_ce. In.a.\k?hbyu. 2
concentrate, inadequacy of experience, and lack of a,bﬂ}ty to disting '.i i
between actusl and marketable title precludes a certain sma_ll percel_lt
age of the Bar from title examination competency, Candor, like chalr_: a.i'
should begin at home. Our local Bar, rightfully ra.ted: as. st.rongha. Ehi,
man for men, as any Bar in the State of j.da.ho, has in its memt_er 111:
fine, competent attorneys in every field of the practice, fexcep Imgme
petent, title and a few other pha.ses_.of the law, Tl_1e Opmlol".li 4} ?I?h "
of these members would be unquestioned in every field but titles. at
condition obtains throughout the Ber of_ the State. We rec:iclnlg'nmJt
specialization in certain practitioners jn given lines, but wet:a not
concede that the oplnion of any other atforney is better n
individual opinion on a question of tittes.

The rest of the rank and file of the prax?titioners are compet.ex;t
title examiners to varlant degrees. We cax.1 fairly say that they apg;]i
intelligence and training to title exa.minatl.xon, but we must:ﬂ as rezded
concede that even the best of these exa.m.l_ners a}:e const;an ]yt p}l—:mmt
by the prongs of fear; and until we minifmze_ or Scotclh tffha € o
of fear as & predominating inﬁuence. 1n title examm.a. ion, dw:enow
justly éubject to the suspiclon and criticism of the laity an
members of our Bar.

It may be facetious, but it is a fact, that mo§t of us W(}):;]ﬁ.
rather challenge the purity of & man’s wife then question tll:e mir ot
ability of his title. It is a plain fact that no cstreful,th onest : e
intellipent examiner of title cah make & red cent out of etexammth e
tion of an important piece of title if he has to copclude tha f e
is not marketable. Once that opinion is expressed, it must be exp] a.:lth
to the prospective purchaser or mortgage:-? a.t_about thz:-: sz..me e':r Een
of time and exertion as was consumed in title e:_{amma. 10:1;1 en
generally follows a fruitless, embarrassing .anc? host.lle confere tcie >
tween the owner of the title, probably bringing in a real este .
loen aéent, and possibly another attorney. .Wha.t can be exp: of
from 2 heated, red-faced conference? Nothing, except a w:.s ] b
time and the incurrence of enmities, with tpe necessary 108s O cfoz;h .
dence by the laity in the ability and integrity of the members ot e
Bar. The client of the examining attorn:?y must perforce accep the
opinion of the latter, The transaction is eithe_r abandoned 01: the
owner, hils attorney and agent reluctantly and angrily bow to the opin
of the examining attorney.

That may be as it should be if the title is unque.tit.ion.a.bly unmar-
ketoble, according to the better standards of-exanunatfm}, but too
frequently fear has played too strong a part in the opinion of the
examining ettorney.

The problem of the examining attorney is not only to artive at

his own opinion, and probably resclve some doubt in favor.of _ma.rket(;
ability, but it is the fear .that, due to lack of standardization an
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agreeltient amonhg attorneys, that the title will be later rejected by
some other examiner,

Actudlly, many of us have come to the position where, although
we sincerely feel that s title is marketeble, we not only point out every
Dossible defect, but we honestly tell our clents and those interested
in the title that while we feel that the title maey be markefable, except
in certain recognized particulars, we have to reject the title solely by
reason of fear of its later examination.

Admittedly, the first thing that should be universally excluded by
all atforneys in examining title iz the actual title. We get into more
trouble end imperil our clients more by letting actual title play any
part in rejection or approval than from any other element of title
examination. An attorney has no right to go beyond the covers of
the abstract in passing upon title. If he does, and induiges presumptions
end brings into pley his knowledge of loeal conditions and facts, and
thus bases his opinion upon actual title, rather than marketable title,
he is definitely imperilling his client and his own reputation when
that title is subsequently Iaid before an examiner who considers éonly
the record marketable title. That subsequent examiner will either be
a foreign one, unacquainted with local conditions, or a local examiner
who is aware of the points of view adopted by foreign exeminers.
The “Hornbook” example of this fault is the attorney whe passes a
title where descriptions are dependent upon Iocal la.ndmﬁ.rks, even
though they be arterial highways, rail, or other utity rights-of-way,
or perpetusl landmarks, not of record,

The Bar of this State, as the first step toward uniformity, should
agree on refusing to recognize actual title as an element in abstract
examination, and we should all commence and conclude our title
examinations with the prime thought in mind that no consideration is

to be given to actual title; and the opinion thereon should expressly
exclude actuel title.

The next-indicated step is for this Bar to appoint a competent
committee, preferably resident accessibly to Boise, to draft and present
to the Legislature certain necessary and desirable amendments to our
statute laws. It needs no discussion or argument to convince every
attorney who has had more than trifiing experience with title exam-
ination that conflict in statutes and disagreement as to statutory
consttuction is one of the chief perils in the course of running toward
mere, uniformity in examinatlon. Necessarily, that committee should
contact practically, if not every, attorney of the State for suggestions
as to the statutes needing reconciliatlon, enlargement and restriction.
With thabt consensus and experience at hand, the committee would
be able to infelligently draft and recommend statutory amendment,

Let us take, for example, the unreasonable confliet in statute and
construction between sales in guardlanship and decedents' estetes.

Since the 1929 amendment (1929 Laws 658) of C. S. §7604 et. seq.

“(ef. §15-701 et. seq.), petition for sale in the estate of a decedent is
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i 5
not requisite, The statutes governing sales from guudmnshlpr:g:::o:e
(§15-1828 et. seq) do not specifically require petition as a pi

to sale.

The legislature, in amending ©, 5. :::r,(ani ;1115 t:;:;u:x;c:esti:dg
3 S, o - , .
r (1029 Laws 660), amending C. ; -
?rl;mf]:ee guardianship sales procedure, the pract.ici t;btai:;:ngg L:: rdsia.;,lg-
the fact tha e prior
e estates of decedents. Despite. h: :
211-10111:-1 :lt-.latut.e (§7881) specifically mentioned pet1t1onds it;r :;sa.les;:l ;Isn ef:tds
tate section (§7604), an e Aame
its companion decedent es c pendments
i ference to petftions for sales,
Inated from both sections all re ) 3
:tl.jii? persists opinlon that petition may be requisite in guarg;:.;'l.ship
sales (vide also §15-1819, an amendment of §7860 by 1929 Laws .

Again, if the sale is not made for cash out of algu:rc:.;arglli;]j
tate, pa,:vment must be made within 3 years from sale a.there -
0 6)" while, sensibly, in the estates of decedents (§15-720), .
:1?33 st;ch -rest,riction. In neither instance, however, :na.yt sales be made
upon contract unsecq_réd by mortgage or deed of trust..

f real
j the private sale statute o i
fusion in Interpretation of sale
esta;mz;i;-'?m) has been costly. The stetute derived from iCa.i.lfo;:;at
verbatim prescribes publication “w- — for two wfeeks Sl;c:ef ‘E ?: i
before the day on or after which the sale is 1:0 1:37::aand Peoi;ﬂe o
4 P. , .
i ia Court, In Helman vs, Merz, .
g:]:lf:n:zltgion District, 50 P. 1068, held that the identical "Ct_a.liftzrn;.:
statute required 3 publications, and that “successively next ;.Zted De
literally interpreted to mean that the pub]ica?ion must be co‘mp tea on
the day next before the sale Is held. Adopting thes]:e ti?ii?;;nﬁf S
] d against the mar R
cisive (and they have been reare e o e
n that the statute is not only a p .
ita: ﬂ]iot;sitl:; differ over the Interpretation of the statute, either in
[v]
conducting or examining the proceedings.

Consider again the provisions as to notice of certain proce;dn;f;
n probate matters. In the stetute governing publication of notice
creditors (§15-601 etseq.) it 1s specifically provided:

“Such notice must be published as often &s the :udeg:ksgf
Clerk shall direct, but not less than once a week for 4 w '
and, . i
“The Court or Judge may also direct edditional notice by pub-

sting.” (§15-601). o
;I:E::;npglc'wiﬁons affecting final setilement and .d1sf:r1but10nt:h
“_ — notice must be given by postlng or publication, as d?,
Court may direct, and for such tlme as may be ordered.
. (§15-1118).

Those statutes expressly contemplate prior fent.ry 1?f or:;jers af::;
notice to creditors and for finel setflement and distribution. m Y
other particulars, such as §15-1115, regarding intermediate accounting
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Again, under 1937 Laws 1982, joint administration of intestate
estates of husband and wife is permissible, bug there is no extension
of that right to include probate of testate estates,

These are only a few of the examples which might be multiplied
to demonstrate not only the advisability, but the necessity, for drastic
overhauling of the statutory provisions respecting the estates of dece-
dents and guardians; bring the practice unqguestionably in line; dis-
tinctly specifying by statute the character of Notices; abandoning
archaic Procedure; and minjmizing, If not avoiding, confuston ag to
terms and construction.

The next step toward uniformity should result irom a more earefiyl

attention on our parts in conducting and handling matters involving
tities,

Omne constant source of irritation is the resultant of the failure of
attorneys (ang unskilleq conveyancers) to accurately describe martiai
status of bachelors and spinsters, There 5 too frequently employed
such terms ag “single” or “unmarried”; terms which are not distinctive
and therefore are dangerous. Admittedly, it is difficult to procure the
signature of & maiden lady of advanced age concurrently with deserth-
ing her as g spinster; but that difficulty can be surmounted by such
a term as “never heving been married.”

Incressing difficulty wil be experienced In the neglect to comply
with our statutes (§14-418 et.seq.) in respect of the notice to he glven
the State Auditor and possibly the Attomey—General, Prosecuting At-

in 1929 In its present form, there ig all too prevalent a practice of ignor-
ing the positive stetutory mandate of forwarding a certified copy of
the inventory and appraisement to the State Anditor; and no atten-
tion is paid generally {o any notice to the Attomey-Genera!, County
Treasurer or Prosecuting Altormey, who have the statutory right to
interpose objection to the inventory and appraisement, and thus protect

extant for a greater pertod of time, 1is developing a high degres of

question as to the hayment of, or exemption from, Inheritance and
transfer tax provisions,

This necessity for inheritance and transfer tax compliance attaches
in the administration of subsequently discovered property (§15-1332);
and it is the increasingly adopted opinjon, seemingly having logical
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base, that compliance with inheritance and transfer tax requirements
is necessary in the so-styled short form probates (§§15-1401; 15-1701;
14-114).

While it is true that, under cur devolution statute, there is expressed
legislative fiat that no administration of the estate of the wife shall
be necessary if she dies intestate (§14-113), an attorney passing a title
in that instance as marketable would be unwarrantedly indulging
presumptions and examining actual, rather than marketable, title.

Too frequently titles are being approved as merketable, where such
titles have passed through corporate ownership, without any showing
of corporate compliance during entire tenure of title. Attorneys gen-
erally recognize that non-complying foreign corporations cannot enforce
a contract by Court action (§29-504), but seem to overlook that such
a corporation cannot take or hold title, and that any pretended deed
or conveyance of real estate is null and void (529-505). They seem to
further overlook, as respects domestic corporations, that such a eorpora-
tion, failing .to file annual statement and pay the annual license fee,
becomes practically and automatically delinquent and defunct, and
that the directors (§20-611) become trustees. A transitory remedy of
limited application was enacted at the last session (1937 Laws B8
etiseq.), but that remedy expired three months after February 27th,
1837. It is true that a certificate may be obtalned from the Secretary
of State, showing the dates between which a glven corporation was in
compliance, and that that certificate, when recorded and inecluded in
the abstract, if covering the entire tenure of title, will render that
phase marketable. It is regrettable, however, that too frequently is this
ignored, resulting in later declaration of non-marketability of title and
consequent reflection back wpon the prior attorney, and hence upon
the Bar generally. There seems to be no good reason why the pro-
visions of 1937 Laws 88 et.seq. should not be extended or like remedial
legislation adopted.

There are some questions upon which a general Bar agreement is
of first magnitude. For example, recently the point has been raised,
end it has statutory sanction, that in instances where service has been
made upon a defendant by publication, a decree in quieting title or
any other proceeding is not conclusive until the expiration of a year
(85-805), It will be noted that, as respects sale of real estate from
guardianship proceedings, recapture action. may be filed, at any time
within 3 years after the guardianship has been terminated or within
3 years after the removal of any disabillty ($15-1854), In consequence
of the pronouncement of that genersl doubting attitude, prospective
purchasers and mortgagees become skeptical. We know that such pur-
chasers or mortgagees are generally elther “Casper Milquetoasts” or
“Bet A Million Gates,” and there are more of the former than the
latter. The policy of eliminating such statutory provisions by amend-
ment is debateble; but the policy of injecting that doubt as to Mmarket-
abjlity of title should not be debatable. In that same section of the
statute, respecting the power to permit amendments and vacate defaults,
any party personally served may move agalnst any order or judgment
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within & months after the term adjournment, N ecessarily the predleate
for a defendant, served either personally or by publication, moving
against a judgment within six months of term expiration or one year
of decree entry relates to the actusl facts, and not the record dis-
closures. Questioning a title on this score strikes moderate opinion as
hyper-technical.

We heve a related ques’tion reared by Gwinn vs. Melvin, 7 I. 202;
72 P. 961, wherein it is held that the Statute of Limitations applies to
probate proceedings., Literal following of this opinion would mean
invalidating titles where probate proceedings had been commenced more
than 4 years after the death of the decedent; and means that after
4 years we cannot resort to a regular probate proceeding to clear a title.
It is then indicated that we should follow one of the short form
proceedings (§15-1401), (or §15-1701) or, on the other hand, that we
should quiet title. Many sttorneys are reluctant to rely upon any of
the short forms of probate., Other attorneys questlon the efficacy of a
quieting title suit in lieu of probate, even preferring the shorter forms
of probate to quieting title suits; holding the regular or short forms
to be exclusive.

Defects in the original platting of an area or in the description
of the boundaries thereof is a source of constant conflict of opinion.
Attorneys generally consider thet if Property hes been conwveyed with
respect of the plat, the title, from that standpeint, is marketable,
despite irregularities in piatting or description. Admittedly, that is more
of an actual title than a record title consideration, excepting that the
record tfitle discloses that the plat has been the basis of dealing with
the particular and all included areas. The minority views plat defects
as subsisting.

In a discusslon on this subject, Idaho attorneys must be guided
by the definition of a marketable title, as pronounced by the Supreme
Court of this State, namely, that a fitle is marketeble if free from
apparent, as well as actual, defects, (Bell vs. Stadler, 31 I. 568; 174 P.
129). See also 57 A. L. R. 1253; (Boyd vs. Boley, 15 I. 584; 139 P. 139);
{(Roberts vs, Harrill, 42 T, 565; 247 P. 451); Marshall vs. Gilster, 34 I.
420; 201 P. 711); (Scofield vs. Spencer, 43 1. 243; 253 P, 833).

That is prohably as sucéinct and comprehensive a definition as could
be expressed, and there is no thought of challenging its merit.

The application of this definition to & given title is the problem
of the individual title examiner and the problem of the Idaho State

“ Bar. Presently, we largely have dissimilar views as to what is “an

epparent defect,” and we are being roundly snd Jjustly scored and em-
barrassed by our divergence of opinlons. It is useless to criticize some
examiners as too lax and others as too technical. Tt is useless to point
out distinction between foreign and domestic examiners. We cannot
expect the laity to bring us relief. The Bar must take the responsibility
for cure.
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The recommehdations apparently indicated are:

(1). That title examiners rigidly adhere to the distinction between
actual and record marketable title. An actual title may be better 1';han
a m&rketa.blé one, but we are engaged to examine record titles. 1.7‘a1lu.re
to discriminate between the two is causative of confusion and distrust,
and certainly removes title examination from the field of 1.;he profes-
stonal man. Confusion of actual and record title in an opinion rende_rs
that opinion dangerous to its aguthor and recipient. Ea.ch' of us, in
our examination duties, by careful adherence, can be relieved from
that danger.

(2), That a title committee of the Bar be named to Ingquire as to,
and effect, desired and necessary amendments to the statutes. Con-
sensus can be obtained from at least the major portion of the Bar,
assimilated, and amendment effected, We mey as well face the fa.cts.
The Bar of Idaho is under more damning suspicion and - criticism
because of lack of unlformity in title examination than from any ot..her
one source. A portlon of the blame properly belongs upon that im-
personal creature, the legislature, A part is justly due son}e radically
technical foreign examiners. The overwhelming welght of it, however,
rests squarely upon the shoulders of the members of the Idaho State
Bar for not having taken steps years ago to eliminate statutory con-
fifets and supply necessary additions, all by amendment of the statutes.
True, we did not write all of these conflicting statutes, but we have
suffered them to remain and to be extended, and, in doing so, have
suffered adverse criticlsm. If we did nothing more than obtain e
modern, harmonious code of probate procedure, it would be a long
step in the right direction.

(3). That same title committee, in collecting and analyzlng the
data, would be In an advantageous position, through the experience of
jts labors and the contacts with atiorneys generally on title ma.t.t.e?rs,
to formulate and recommend to the Bar a schedule of t.est,s_wmch
could be applled uniformiy throughout the State, or at least }uuflormly
within the confines of each district Bar association, for application te
title examination. With or without statutory amendment, is there any
resson why attorneys in this State should not agree that petitions for
sales of Teal estate from guardianship proceedings shall not be deemed
necessary? Is there any reason why we should not resclve doubt as to
the effectiveness of the shorter forms of probate? Is there any rea_son
why we should not agree that a copy of the inventory and appraise-
ment should or should not ke served upon the Attorney-General,
County Treasurer and Prosecuting Attorney, or that a mere notice of
the fillng of the Inventory and appraisement should or shou}d not be
served upon those latter officials? Can we not agnlae that defects in
preparing, fling and degcribing property in a plat will b‘e waived after
the lapse of & definitely stated and sufficiently long period?

These are only & few of the many constantly recurring preblems,
which, instead of belng settled .or attempt made to settle in each
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Individual abstract exemination, could ke definitely settled, insofar as:
the attorneys in Idaho sre concerned, by stipulation and Bar Associa-
tlon adoption. '

If we can agree on minimum fee schedules, we can certainly agree

on the minutae and detail as to these waspy, irritating and discrediting
polnts.

Reference to the minimum fee schedule suggests the advisability
of materially raising the minimum fees for examination of titles. Real
estate and loan agencies, throu\gh which the vast majority of these
titles pass, base thelr commissions upon the amount invojved. Sale
and mortgape commissions run from two and one-half to five per cent.
Admittedly, the examination of a title to & property of nominal value
may exact more ability and entall more services than one respecting
8 more veluable property. The responsibility assumed by the examining
attorney In connection with the sale or mortgage upon a valuable
property is, however, far greater than that incident to = small purchase
price or loan, In consegquence, there seems to be no reason why mini~
mum fees for examination of iitles should not be predicated, as are
real estate and loan commissions, upon the amount involved. Our
present system is almost universally based upon the number of pages
or instruments appearing in the abstract, which certainly has no
relation to either the services performed or the responsibility involved.
It would appear that the amount involved is a better criterion, and
thet the percentage should not be less than one per cent, with a
coneurrent minimum limitation that in no event should the fee be
less than the present prescribed minima.

(4). That In the interests of the practitioners of law and their
supporting cllents, the business world, we definltely advocate an early
enactment permitting domestic title insurance compantes to operate
in Tdeho. Our experience in the short titne in which this was permis-
sible established that it (1) facilitated business; (2) eliminated the
friction resulting from abstracts and consequently disputes thereon;
and (3} was ultimately more profitable to the legr]l and business worlds.

It will be sald that tifle Insurance will deprive the profession
generally of possible fees and centralize the examination of titles in a
few. Concede that to be true. The ultimate effect upon the practice
will be beneficial, In the first place, it is & truism that ordinarily no
careful examining attorney, unless he be immured from possible con-
tacts with the owner of the property and the attorney or real estate
agent of the.owner, can make a nickel from examining any title and
rejecting it as not marketable. The attorney makes a charge for his
services In examining the title. He esmns this—every nickel, He flnds

.the title not marketable, and points out the defects In writing. Then

results & time, nerve and patlence exhausting series of colloguies with
the other interested parties. Hegardless of the patience and good
temper -of the examining attorney durlng these conferences, 1] will
is engendered, which creeps Into further business connection and, at
times, on to the witness stand and Into the jury room.
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It is sald that title insurance may reduce gquieting title suits and
probate proceedings. That may be seriously questioned, for title com-
panies are not going to unduly incur contingent Habilities,

Assume 1t to be true that title insurance wouid reduce both general
abstract examination and general Court work. No one can successfully
assert that title insurance will not benefit business geherally. While
we are proiessional men, as practitioners of the law, we are neverthe-
less indelibly identified with, and dependent upon, the success, and
not the distress, of businéss. We succeed as our cllents prosper. We
are pald when, and only when, our clients can bay, except in certsin
fields where, for our clients, we have to get money from the other side,
a condition which does not obtain in title examination. If title insur-
ance will facilitate and benefit business, we must necessarlly beneflt,
as practitioners. Once the title is cleared or insured, there are contracts
to be drawn, conveyancing to be done, and constructive services to
be periormed, '

Title Insurance i& not urged from any selfish standpoint, Others
will unquestionably get this business. It is primarily urged as one of
the chief measures to be employed to relieve the Bar of its unenviable
position in the business world of today: It is equally urged as a good
general business policy, of beneflt to both the commercial and the
professional worlds.

Presently title insurance is excluded because such companies are
construed to be insurance companies, within the meaning of our Code,
and the regutsite deposits are prohibitive to tile insurance companies.

There appears to be every good reason why the Bar should favor,
rather than oppose, title insurance as a progressive, promoting business
factor, It need displace no abstract company business, for grant of the
right to engage In the business could be limited to abstract companies.
The requisite deposits to guarantee fulfillment of the indemnity clauses
of the contract could be graduated in ratio to the community or the
extent of undertaken risks and the deposits increased or diminished as
these ratio factors change., The inclusion of the quite customary
“grandfather clause,” glving preference to existing abstract companles
and the regquirement that title insurance should be written by, or in
connection with, an Idaho abstract company, would prevent monopoly
of the field by foreign companies, unless absorbing the local abstract
COMDANY.

The business world wants title insurance, The abstract companies
cannot be harmed by it. The Bar ultlmately, and it is thought pres-
ently, will derive deflnite henefit.

It is not thought that these suggestions are in anvwise all inclusive
or will meet or merit universal approval. Certain it is that disagree-
ment as to title examination has seriously discredited the Bar. Just
as certainly 1t is cur problem to remove, if possible, but at least to
minimlze, that discredit. Concerted snd careful consideration should
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be given every supgestion, regardless of the source from which it
emanates, to solve the problem confronting the title examiner, which
is the problem of the entire Bar, for we must recognize that presently
we are justly subject to adverse criticism, and that we, and we alone,
must cure or alleviate that condition,

PRES. MORGAN: What is the desire of the meeting with refer-
ence to the suggestions made in this paper? It seems that the matter
was not passed on by the Local Bars Section. Do you desire to pass
it by or to send it back to the Locals for certain work, or do you desire
a committee be appointed?

MR. MARCUS WARE: I move a committee be appointed by the
President to Investigate and make recominendetions at our next State
Bar meeting and that the President of each Local Bar Association in
the State be requested to appoint a committee within his Bar Association
to report on conditions peculiar to his section to that committee.

(Thereupon the motion was .duiy seconded,)

}.’RES. MORGAN: All in favor of the motion signify by saying
aye.”

(Motion carried.)

PRES. MORGAN: The next order of business is the fuestion of
abolishing the Industrial Accident Board, In that connection we will
listen to an address by Mr. Bistline of Pocatello on the subject.

MR. BISTLINE: Members of the Bar, the topic that hes been
assigned to me is not whether or not the Industrial Accident Board shall
be abolished but where the man injured can get best, immediate and
.speedy relief,

The proper approach to bhis subject would appear to be to take &
look into the history of relief for the injured worker,

At common law the Injured worker could recover compensation
only for infuries resulting from the employer's negligence. Statistics
show that only about 30 per cent of the injuries fall into this category,
thus leaving 70 per cent without remedy. Of this remaining 70 per
cent about 40* per cent result from accideni due neither to the fault

- of the employee nor employer, and 30 per cent result from the fault

of the employee.

As industrial centers grew these injured workmen became a serious
problem. All too frequently they became public charges. It was by
reason of this situation that a demand grew for some means of pro-
viding compensation for injured workers. Study of the situation Jed
to the conclusion that industry being the cause of the injurles that
it should bear the burden of caring for the injured, and that the best
method of putting this responsibility upon industry was by legislation
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requiring the payment of compensation te the injured workman, and,
at least theoretically, jncluding the cost thereol in the cost of the
article manufactured or sold.

Furopean Industrial centers were the most seriously confronted
with this problem, and we therefore find that Buropean nations adopied
legislation for rellef of injured workmen long before any of the states
in this country. Germany led the way In 1884, and practically all of
the countries of urcpe, and the provinces of Canada and Australia
had Workmen's Compensation laws ten years or more before the first
attempt was made In the United States, The first attempt in this
country was the Federal Act of 1808, which was very limited in its
scope, being limited to workmen engaged in federal government ¢on-
struction work.

Massachusetts was the first state to take action, and that action
was taken in 1803, but conslsted only of the appointment of & commis=-
slon to Investigate the feasibllity of the proposition. It, and nine other
states, passed workmen's compensation laws in 1811, and now all but
five have them. Idaho's law was passed in 1917.

In view of the fact that our inguiry is into the question as to where
the injured worker can best obtaln renl and speedy relfef, it is perhaps
advisable to next examine our existing system in Idaho, and make
comparison with other existing systems.

Idato has what is known as the comimission or board form—the
gommisslon being known as the Industrial Accldent Board end con-
sisting of three members. The board acts in the dual capacity of
administering the law and of passing upon certain matters in a judicial
capacity. In its administrative capacity it is required to receive notices
of injuries and claims, keep records, handle the detalls of the clalms,
see that employers carry insurance and set disputed cases for hearing
as well as the other usual things attendant thereto. ’

In its judiclal eapacity it passes upon all settiements or agreements
between the parties 1n uncontested cases; in contested cases it hears
the disputes, and after the award has been made s glven power to
modify. It also approves physicians’ and attorneys’ fees.

This form, that is, the Idaho form, is the usual board or com-
misslon form and by far the larger number of states have it, although
the number of commissioners vary from one to five.

The other form is known &s the court form. Under it the parties
settle the terms of the compensation unless an agreement cannot be
reached, in which event they refer the claim directly to the court or
to ab arbitration committee selected by the court, the parties or both.

In meny of the states having the court form the administration
of the law is intrusted to other state officers or departments. For
example in Tennessee the duties of administration are divided between
the Insurance Commissioner, Bureau of Workshop and Factory Inspec-
tion, and the courts. In Wyotning the administration is placed upon
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the state Treasurer
and the cases are tri
e ied before the cour
ry. Texas has a dual procedure which permits submission otfs aw::;‘;lh:

for compensation to ei
oy either the Industrial Accident Board or the

Under the Board of O
ommissi, i
for appeal to the courts. ssion form provision is generally made
Thus if we were to .
proceed upon the h
betti ; ypothesis that
mmeul;ezetf:i could be obtained by the court system in psaiieﬁierumd
problem of ;11;;1 t-ht; first instance, we would still be fnced wfth I;EE
mean. either estalgﬁshj; administrative work elsewhere, which would
! g & new depart }
some other department or departn?ent:l ent or placing the work upon

Compari
s 152;1?§tth:h court form and the hoard form as to speed I believe
foat proceduro tg,e record will convince the most skeptical that the
e takes first place, and particularly now in our own

state, since appeal can be taken direct S 11
¥ Q [}
i ; - Yy to the upre Court from

In Idal .
crom thedz]::ﬁ t;eﬁal.i\:rafg ]e;igth of time elapsing in contested cases
. g the clalm to the date of hearin
b
g;n:irge tll::t “?ast fll.re ¥ears has been 48 days, and the gav:’rat:ee 1233 lt’:lt'il
cen the date of hearing end th , i :
or b t e rendering of th
of medlloas.rd during t_he same perlod has been 19 da:,rsg ma]m;3 d:c'ii: l';
Amenm:ntavemge time, or & lttle over two month,s By Ehe 19:;1’
P thl::pplzal to t.he Supreme Court must be taken within 30
e b w Fequ:res the board to file the transcript in th
Supren forD;r :nhm.lo days and that the Supreme Court set thz
earing within 60 days after receipt of the record on

appeal .(Somewhat streamlin
ed I would
compared to the usual court pronedu:e)say, B o indeed refreshing

o ;
With.ot\;;z::r,isl:h Is not only contested cases that we are concerned
mnst,ﬁmte s & g :;:tti; ;Jf ;.]:;; uncontested cases, and after all they
: 4 o) e cases, and that t
administrative work requi ’ e ot lonst gy o oher
quired of the board consti
pamb hstitute at least 9
e work done by the Beard under the present set-up Tga]?'.ei-e;i];:

about 2 per cent of the wo
. rk which Is d
and disposing of disputed' cases. eroted to the matter of hearin

Undo
ndoubtedly there may be some complaint as to the speed with

which undisputed cases &
g re handled, so I shall glve you some flgures

The record shows that duri
uring the year 1938 th
of days between date of disabllity end date of first ep:;:::]f: oI;umber
com-

pensation ‘was 33.63; that among the different el of 1 e
)
g asses of insurers th

Casualty Companies

Solf Tnourers S8 rrires i 32,29 days

................................ 27,14 days
....................... 3595 days

.
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TS,
That was the best record of any year durmf1 ile fa;itsat;ﬁtieznd
i between date O
wer, the maximum length of time 4
?:t‘:eo?ﬁrst payment of compensation for the different classes of i
gurers is as follows:

i 92 in 1932
Casualty Companies ........cecorserseeres ﬁ.}zﬁ 1:;1 1052
Gelf IMSUIETS «oveernesnsersonsetrmamssttes k

FULA vevenramrrenrenint 4913 in 1932
itate g:'[: o @ 4630 in 1833
VEBTBEE o oaenionsasmrintits

It is the duty of the board to e_xprladite payments mecthc::z uf:stla)s‘;
and certainly difficulty of administration in -th?t :;zph&nds i be
encountered if it were attempted to place .ﬂns n
clerks of the courts in 44 different counties.

In view of the fact that the old procedure of appeai to th:JDgstrtﬁz
Court has been done aWay with in favor of the dire:. bal?::':e o e
Suptreme Court, we might pass Over that, bxft 1 _do n;) A ?1 e ve vou
could get a falr picture of the court situat.lon 1f. 1 faile B
some statisties on the time consumed while that proce

effect.

Looking at the record for the past ten years we ﬁruii t::feu;f 132;
the average number of days between date of appeel ane ot was
1sion in the district court was 23340 and in the Sup.rerr} e
2453 14. In 1930 these aVerages were 110 for the District Cour

177.30 for the Supremé Court.

. uiring
Then in 1931 the Legislature pas.;ed Sfc. ﬁ;}t:}o:nicéil;l ;:gsation
e
all eppeals of matters arising un eI: . "
E:ﬁt;tshoulgp‘oe disposed of before any civil causes were to be c:c\n‘s:rcil:;l-'l:hr
The courts at first took this mandate of the legislature rat:her_ st lousty
and in 1932 made an all-time record for speed—the gﬁ;csupreme
ime of 86.5 days an
i £ such matters in average 1 :

?Jiszfjﬁ 231 After that the courts returned to former speed a.n;j;a \_-:;

1934 the average for District Courts was 113.6 and the Sup

Court 200.6.

Tt was on account of this poor record that the a.nr}endment permit-
ting direct appeal to the supreme Court was conceived.

ionn i le in
hut one conclusion 18 inevitab
m the records of the past "
the Fr:lc;tter of speed and that is that everythlnlg fav?rsotul;epf;:; .
; be ceriain places In
y then the courts. There may C csent
:::?:p where speed can be injected, and if any of you have any ide

)y
on that, I believe they would he gladly welecomed by the Boatd oOr

the TLegislature.

Up to. this point I have been discussing the matter of. speed, bzt
my to?)ic is a dual one, and the other part of it hes to dt? with adequacy
of rellef. Therefore we will now take up that phase of it.
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From an examination of the records of the courts it would appear
that the courts have been more liberel in their constructlon of the
Workmen's Compensation Law in favor of the injured worker than the
Board has. That is, of course, the reason why the law provided in the
first instance that the right of appeal to the courts should lie, for no
doubt the Legislature in passing the bill realized that the personnel
of the Board probably would not be infallible, hence provided that the
matter should be finally determined by the courts. And as the courts
have been making decisions interpreting the law, the law is becoming
fastly settled. However, it may be that the scope of the act as it now
exlsts is not sufficiently broad to cover all cases that should be covered.
In reply to & questionnaire I submitted to & member of the Industrinl
Accident Board oh ithat point I received the following reply:

“So far as I am concerned, I want every person who is
entitled to receive payment of compensation for his injurles to
receive it promptly, and I think he oupght to get the benefit
of reasonable doubts that may arise. However, I do not want
any false claims altowed, It seems to me that during recent
years the Idaho Qourts have ordered comipensation paid in many
cases which a few vears ago would have heen disellowed. I
helieve the tendency would be to go farther in that direction
if the Industrial Accident Board were abolished, Perhaps the
Workmen’s Compensetion Law should be amended so as to
include under its benefits some cases that are not now provided
for. It has heen my effort to construe the law es it appears on

the statute books and not as I personally would like to see
it written.”

Thus in that respect, that is as to adeguacy of relief—the place
where it could be improved is with the Legislature by broadening the
scope of the law to apply to cases not now provided for. Placing the
hearing of disputed claims In the courts in the first instance would

not improve that situation as the Supreme Court has the final word as
to what the law is in either case,

There is another point that I believe should be called to the
attention of the Bar in the matter of adequacy of relief—a situation,
which sometimes results in no relief whatever. The I, A. B. has referred
to it in its Tenth report, and my attention was also celled fo it in
answer to my guestionnaire to the board and that is this: The failure

of ceriain employers to carry insurance. T guote from the repott of
the Board:

“One important matter to which, we believe the Legislature
should give much consideration is the fallure of some em-
ployers 1o carry compensation coverage for their employees.
Such employers are usually those who employ only & few work-
men and for only 4 limited time. These small employers are
usually execution proof, While there are ample provisions under
the law to prosecute an employer for fallure to carry compensa-
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tion coverage and to compel him fo either ceamse having em-
ployees or to carry compensation coverage, when such fallure
is known, the fallure is usually not known until after a work-
maon has been Injured and the matter has been prought to the
attention of the Industrial Accident Board. To then invoke the
penal provisions of the statute does not help the injured work-
men end if an award is made the injured workman usuelly is
unable to realize on it, because all of the property owned by
the employer is usually exempt from.execution, ‘The advisabllity
of so amending the exemption statufes of the State that no
property of a nen-insured employer is exempt from execution
on a judgment rendered on an award made under the Work-
men’s Compensation Law is suggested as one method of indue-
ing alt employers to comply with the law requiring compensa-
tlon coverage”

There is another matter which I believe deserves the congideration
of this body, and that is the provision of the workmen's Compensation
Law with respect to the liability of Third persons. Sec, 43-1004 I. C. A,
provides that when an injury for which compensation is payable under
the act shall have been sustained under cireumstences creating in some
other person than the employer a legal liabllity to pay damages in
respect thereto the injured employee may at his option, either clalm
compensation under the act or ohbtain damages from or proceed at law
against such other persomn. to recover demages; and if compensation
is cleimed and awarded under this act any employer having paid the
compensation or having become linble therefor shall be subrogated to
the rights of the injured employee to recover against that person;
provided, that if the employer shall recover from such other person
damages in excess of the compensation already pald or awarded to be

paid under this act, then any such excess shall be pald to the injured -

employee less the employers eXpenses and costs of action.

In some instances an employee may recetve injurles which would
entitle him to compensation greatly in excess of that provided by the
Workmen'’s Compensation Law, vet if he elects to proceed In that
manner he would under this provision be barred from compensation.
TUnder the law as it is 1t can be argeed that he is not barred, which is
correct, that his insurer or employer may bring the sult and pay the
overplus to the injured worker. It seems to me that the Federal pro-
cedure under the United States Employees Compensation Commission
would be better, which procedure is that the injured employee may
bring the suit with the consent of the commission and all rights of

subrogation fully protected.

As long as the employer and insurer are protected in their rights
of subrogation I can see 1O objection to this. I might state that o bill
was Introduced in the last legislature on this matter, bt it met with
some objection as to the matter of protection of the employer and
insurer through subrogation that the same was held up and not brought
to & vote—it 1s still in the judiciary committee—pending further in-
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vestigation to see if a bill could not be worked out that would over-
;ome the objectlons, and I belleve that with the help of this august
ody that it can be done. I will take the responsibility for having

Introduced that bill and I will 0 tak e Tespo tj‘
i1
ls0 fake the r sponsibill for it not

o It,l;;m(:e coEred all the matters that have been brought to my atien

el at would point toward better and s 1
peedier relief for inj

workers, and I shall therefor state my conclusions, which are: maured

First: That the Industrial Accident
) Board i
‘but procedure speeded up If possible. etter be left as 16 55

. kSien:ond: That careful study be made by those familiar with the
orkings of the act to ascertain whether or hot the scope ©f the act

should be broadened by legislati
nob now cavered, gislative enactment to cover cases apparently

Third: That legislative action be taken clamping down on em-
];1103"2-5 who do wot carry insurance in line with the recommendation of
e Board in its I0th annual.report, and th
. , at the board be !
with ample funds to employ fleld o
men to Iny
prosecute cases of non-insurance. Fullente and report end

wor :l;c::-thn:l ayThat f:;t:lon 43-1004 be amended to provide thag injured
Bue rd parties for Injuries resultin

. ) g from negli

of said third parties without having to elect between that angd i?rr‘if

pensation, provided, however, that th
' N . e fnsurer a.
in their rights of subrogation. 7 employer be protected

And Fifth: That if trial of dis
puted cases is mo
that the administration of the act be left with the T ‘:dBto the courts

I thank you.

PRES. MORGAN: Mr. Nel
this matter. elson, I think you are scheduled to discuss

tion%\{i,,s NL'fIL.'L.SBI:Im Mr, Chairman and Gentleman of the Bar Assocla-

T . Bistllne in his address has indicated, th b,

to him for his address and to us fo | oal sttt
r discussion s a dual sub

“Where can the injured workmen b by et o

- | est get real and s ief,”

Abolishing the Industrial Accident Board.” poedy zelier,” and

Acc:izIr.tB]i:t.line has, by the flgures quoted, shown that the Industrisl
K e:'lh A cc;a.ut;%s ha: E}:chtmore speedily hanhdled compensation claims
o s state. I will not go Into that
question, and, before discussin i oy 1
, and, g the subject specifically, ma.
: s ¥ I remin
:;:);ethat since about 1911 the federal government and our dlfferenctl:
mo.re iove;nments have, in legislative matters, been drifting more and
0 bureaus, boards and commissions snd have heen gradually

ehcroaching upon the jurisdieti
cove e Jjurisdiction of the courts of the federa] and state
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This tendency in legislation has great dangers to our form of gov-
ernment. So often in the bureaus, bosrds, and commissions are com-
bined the powers of all three of our leglslative, judicial, ahd executive
powers of Eovernment, which should forever be kept separate. The
result of this legislation is abdication by the legislafures of the federal
and state governments of their duties and powers and bestowal upon
the buresus, through their rule making powers, the right to legislate
indirectly if not directly. I am satisfied that the Bar Association of
this and other states should lend their energetic efforts to stem this
growth of bureaucratic and commission form of government.

T call to your attention this report of the committee of the National
Bar Association of July 25th of this year on administrative agencies
and tribunals. This report is to be discussed at the meeting of the
American Bar Association in Cleveland.

If this were a campaign against the bureaucratic form of govern-
ment, I would be heartily in favor of such a campaign but when we
pick out the Industrial Accident Board to abolish it, I think we are
picking out the commission which hes more justification than any other
administrative commission. There is more justification for quasi-judi-
clal powers in the Workmen’s Compensation Law, 1t occurs to. me,
than sny other of the laws.

This Bar Association, again, has waited too long fo try to abolish
the Industrial Accident Board unless it makes a general campaign
agalnst all boards and commissions for having encroached upon the
jurisdiction of the courts. If the Bar Association had desired to abolish
our Industrial Accident Board it should have taken action prior to
the adoption of the constitutional amendment adopted by the voters
at the lest gencral electlon whereby it was provided that dlrect appeal
should be taken in compensation claims from the Industrial Accident
Board directly to the Supreme Court. The opportunity has passed to
abolish the Industrial Accident Board unless, as I say, you make &
general campaign against all poards. I am sure that any action pre-
sented to the legislature to abelish the Industrial Accident Board and
leave the other hoards would be greatly resented by the members of
the legislature and the voters of this state. ‘

The Board’s record in the administretion of compensation cases
compares very favorably to that of our District Courts. Most boards
and departments have hecome increagingly expensive but the Industrial
Accident board has been quite an exception fo this rule. or the first
biennium under the compensation law the legisleture appropriated
$41,000 and during that biernium the Board had filed with it 9537
clatms. The Board had at that time five employees. For the biennium
ending December 31, 1936, the legislature appropriated for the Board
344,000 or only $3,7756 more than for the first blennium of the Board’s
history and during this latter biennium the Board nad flled with it
19,207 claims or more than twice as many claims as during the first
piennium. The Board had on its regular staff only six employees as
compared with five during the first biennium.

May I call to your attention that less than 2 per cent of the claims
fited with the Board are contested claims so a small percentage of
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claimg would reach the courts even if we could provide that contested
cases s.hould be heard by the courts in the first instance. If myv in-
formation is correct, since 1924 when the Arst workmen's c;)mpens}a;tilon
c‘a.se was decided by our Supreme Court, our Supreme Court has de-
cided approximately 100 compensation cases, Of these 100 cases 29
per cent of them were cases in which the decision of the Industrial
Accident Board for the plaintiff was finally affirmed by the Supreme
Court. In 12 per cent of these cases the Board's decision for the fla.im-
ant was finally reversed by the Supreme Court. Thirty per cent of the
cases were cases in which the Board’s decision for the defendant was
finally affirmed by the Supreme Court and in 21 per cent of the cases
the Board's decision for the defendant was finally reversed by the
Supreme Court and in about 8 per cent of the cases the decislon of
the Board for the plaintiff or defendant was modified. If these figures
are correct as published, #t would seem that the Supreme Court h

granted additional relief over the declsion of the Board in about 9 2?
cent of the ceses. Covering this Perlod in which the Supreme C prt
has decided approximately 100 Indusirisl cases the Board has Dfl:l d
upon apptoximately 130,000 indusirial claims. e

) It, therefore, seems t0 me that the law is being very well admin-
istered at the present time by the Industrial Aceldent Board and sin

the Bar Association has permitted this law to remain uncontested cﬁ
the statutes for 20 years and has, without opposition, permitted t.z
vgters of the state to adopt a constifutional amendmen,t providin fo:
d1rc.-:ct appeal from the Board to the Supreme Qourt, it wonld noir be
futile to advocate the abolishment of the Industrial Accident Board

and the handling of industrial cont
e han ested cases by the District Courts

MR, _E'. B. SMITH: Mr, President, the subject has been so thor-
oughly discussed by my predecessor I will try to confine my remarks to
a litt'le different angle. I think that the statistics which have been
submitted are entirely true in every respect and for that reason it i
not necessary for me to touch upon them. :

I have made an attempt to analyze what caused this controver:
as to the Industrial Accident Board; why the question should now EZ
agaln before you s second vear as to the abolition of the Board, You
all are aware of the constitutional provisions concerning the d;a art-
ments of Government; the executive, legislative and judicial YOI.? are
also a-wa.re of the fmet that there are certain courses provid'ed by the
Constitution. In 18917 when the law was passed 1t provided that B.y 1
froml the Board should be on questions of law alone and T thinkp pt?e
contrp.versy is because of that placing of quasi-judicial Dower In an
deimstrative Boa.rd.‘ That questfon was presented to the Supreme
“?urt 2 31umber of tl:mes as to the alleged constitutionality of the

orkmen’s Cqmpensat:on law in that regard and every time it was
decidf:d 1n favor of the constitutionality of the law. Then in 1837 the
constitutionsl amendment was presented to limit appeals to questions
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of law, and it is now & part of the constitution. In other words, there
isn't any more controversy about it unless you can amend the consti-
tution. These appeals NOw are from the Industrial Accldent Board
direct to the Supreme Court, they are limited in scope and no award
can be set aside unless the fndings of fact are not based upon sub-
stantial competent evidence or the findmgs of fact by the Board do
not, as B matter of law, support the order for award. As a practical
matter we can present almost any question to the Supreme Court that
we desire. 'There is never any ¢ase which is presented to the Industrial
Accident Board where the lssues are not Very clearly cut as to the
evidence. There is very very 1ittle conflict in the evidénce as to the
facts themselves.

Now, the guestion presented here for discussion 1s where can the
workman geb adequate and speedy relief. The question is “does he oh-
tain adequate velief at the present time”9 'There 13 no controversy
existimg at the present time as to the amount of relief. Over the
State of Idaho they are weil satisfied. If the employee is satisfied—
and I happen to know that they are, then the employer should be
satisfled as to the amount of compensation.

Under the old practice we had to go to the District Court and
then the Supreme court. Meny of the District Judges did not take
time or they didn't have the inclination or they didn’t 1lke the com-
pensation law. As & consequence they ruled as the Board decided the
award and we got into the Supreme Court As quickly as we couid.
Wow, under the Constitutional provisién the time for appeals is limited
to thirty days, and when that appeal is fited the Board has to get
the file and the transeript into the Supreme Court in ten days. The
Supreme Cowrt Is supposed 10 get it out of the way in sixty days
after that. cConsequently the present procedure is absolutely stream-
lined. :

Now, as to the cost: the cost in taking an appeal is $15.00, $5.00
deposited with the Clerk of the Supreme Court and $10.00 with the
Industrial Accident Board. That is all the cost. Tmder the old prac-
tice the filing fees WeTe $1750 and the transeript would run from
435,00 to $100.00. wWe seldom ever got away from costs under $75.00
to $85.00. 'The only recommendation that I would have under the
present system wouid Dbe a Constitutional amendment 50 that the &p-
peals could be reviewed upon questions of fact. As Mr. Justice Morgan
expressed in the recent case of Wehb v. Gem State Oil, the testimony
taken hy the Industrial Accident Board should he regarded as a
deposition and should be read by the Supreme Court and the Supreme
court allowed to arrive at its conclusion as to whether or not the
award was made in conformance with the evidence. Whether the Su-
preme Court will do that in the future, 1 don’t know. I am not in
favor with doing away with the Industrial Accident Board at this late
date. I have been Vvery much in favor of it in the past, but it is too
Jate now with this Congtitutional amendment. 1f you do away with
the Industrial Accident Board you have to find some Board t0 iake
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care of the tremendous mass of detall, They have numerous men'

work that has to be done and it wo :
morl that uld be very disastrous, X helieve.:'itq

I;d:‘e.. NELSON: If there are no other remarks, as I understand the
procedure, these proposed resolutions have been submitted and are
before us, I therefore move that Tesolution No. 7 be not passed.

MR. MARCUS WARE: Second the motion.

l\vm. SMITH: In view of the statistics that have been presented
to this body, I believe that resolution does not state the truth. There
isn t._ a second’s delay at the present time. It is frue there h.as beenh
considerable litigation to the Supreme Court. I think twenty-seven
cases to date from 1932 have been reversed by the Supreme Court, but

nevertheless, they had the tend 1 lain th d
eless, ¥y nai e tendency to explamn e Iaw and to lay down

. JUDGE WM. M. MORGAN: I don't believe the statistics presented
ere have presented the real controversy. About four or five years ago
a concerted effort was made throughout the State of Idaho to poisgn
the minds of labor against the courts. It was stated very generall
thll'ough the state, particularly in guarters where organized lahor prey-
vailed, -thag the Imdustrial Accident Board was the poor man's court.
a laboring man's court, & working man’s court, and if it were not 101:
the Industrial Accident Board the laboring man might well be expected
to get the worst of it in the future if it passed to the hands of the
court. I took occasion to keep some date with respect to the records
made in the Supreme Court on Industrinl Accldent cases since T have
been & member of the Court starting with January 1st, 1933, Durin,
five years, and about six months, the record shows whel:e t.he" lta.I:tormg
man had the worst of it, in the Industrial Accident Board or thi
Court:,s. I find, since January 1, 1933, there have been appealed to the
District Courts and from the District Courts to the Supreme Court
three cases in which the Board had awarded compensation to a laborer
and the Court had reversed that order, end denled cdmpensa.tion' and
in twenty-two or three cases, compensation had been denied b;r the
Board and appealed to the Court, the Court allowed the laborer his
compensation. And in one of the three cases, Where it was denied b
the (?ourt, a Tew trial was ordered and he got his compensation Th}:a
qugstmn is not so much whether he gets his compensation spee‘dily—-
it see'ms .t.o me it i whether he gets it at all. Under our amended
Constitution the Court’s powers are pruned away until it may detenm':xe
cases upoh consideration of only questions of law, That Constitutional
;@fzndment has undoubtecu:.,r changed the divisions of power formerly
v1de.c1 b-etween the executive, legislative and judiciel branches. Cur
Constitution expressly prohibited one of these branches attem tin to
exer(‘:Lse the functions of another branch. Now we have a constil:t,:utiinal
provmio}'t which expressly provides that the judiclal powers have been
vested in ‘an administrative board to the extent that the courts :
gbsolutely prohibited from functioning in their judicial capacity asal';z




132 IDAHO STATE BAR PROCEEDINGS

fact Anding. It is pretty badly scrambled. I don’t know what the
remedy would be. '

MR. JESS HAWLEY: As I understand there is a motion that the
resolution be rejected. .

1 would like to make en amendment that the Board of Commis-
sloners appoint a committes of five to draft legislation providing for
action by workmen or their representatives against third parties guilty
of negligence with proper provisions for subrogation to the insurer or
the employer. I don't like to have some of the gentlemen who are
interested in the other side of this go before the legislature, as they
surely will do, and say our Bar Association has gone on record against
any change whatsoever in the law. 'This convention should see thai
there 1s provision made so that a workman or his representatives may
sue directly a third party responsible for his death or injury.

(Voice): I second the amendment.

. PRES. MORGAN: The question is on the amenhdment as offered
vy Mr. Hawley. All those in favor of the amendment wiil stenify by
saying “aye.”

(Carrled unanimousty.)
PRES. MORGAN: The question is now on the motion as amended.

The “ayes” have it. You wili observe in examining your programs

certaln metters which I am passing up here because they have been -

directly referred to the Commission by the Local Section. The next
matter on the program will be an address on the “Illegal Practice of
Law in Idaho” by Mr, Marcus J. Ware of Lewiston.

MR. MARCUS J. WARE: The purpose of & State Bar Association
as I conceive it s three-fold. In the first place, lis duty is to bring
about the ohservance of rules of conduct by the members of the Bar
and to properly disciplne those who violate the ethics of the profession.
Tn the second place, Its duty is to suppress the unauthorized practice
of law, and in the third place, jts duty is to eliminate the control of
and the parceling out of the law pusiness by laymen, So far the bar
of the State of Idaho has very largely concentrated its efforts in per-
fecting its own organlzation and perfecting the organization of Local
Bar Associations throughout the state. Manifestly, before the Bar can
perform adequately its purbose, it must effect a proper organization
of Its own members, In this respect we have been very largely suc-
cessful, and at the present time we find the state and Local Bar or-
ganizailons In a maore unified condition with greater cohesion among
their members than has ever existed before.

In addition to perfecting iis organization the State Bar Commission
is to be commended for the work that it has done in disciplining its own
members who have seen fit, through ignorance or design, to violate
their duty to their clienis or to the court in their professional activities.
Considering the lmited funds that the commission hes had at its
disposal, real progress has been made in this direction.
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However, in the matter of seeking to ellminate the unauthorized

practice of the law by laymen, as an or i
4 ganization w
scratched the surface. e have not even

The lay activities to which I refer are those of law lists, collection '

agencies, .independent adjusters and casualty Insurance companies, to-
gether w1th. those of other laymenh such as banks, trust companies
notary publics, real estate agents, ete. ,

Time will n_ot‘. permit me to po into a discussion of law lists and
co]ler:t.ion agencies at this time, but I do wish to present to the Bar
certain matters relative to the activities of real estate agents, adjusters
and casualty insurance companies. ,

" B:fori enftlerinti into a discussion of this subject, it wlli be necessary
refer briefly the decisions of our Supreme Court relati
unauthorized law practice. reletive 1o

The_ earliest case on the subject is the case of In re Contempt
Proceedings of Eastern Xdaho Loan & Trust Co., {(1930), 49 Ida, 280
known generg]ly es the Shattuck case, In this case the Eastern Idahu,
Ifoa.n & Trust Co. advertised itself as being a specialist in the prepara-
tion of wills, declatations of trust and in the management of lands
securities and other properties comprising estates. 'The 'Trust Co’mpa.n}:
charged and received a fee from the person served in each instance
The particulan proceeding in this case was on a petition for an orde1:
to show cause why the Trust Company and Mr. Shattuck should not be
punished for contempt of court. At this point it might be well to call
attention to the position of the defendants. In the language of the
supreme court, their contention was as follows: “Defendants contend
that their specially sdvertised activities do and did not constitute
practicing law; that they but do and did what hordes of reputahble
insurance men, realtors and bankers have been doing for years.”

N In dleciding this case F)ur Supreme Court held that é. trust company
_zfldu]l]g itself out es qualified to draft wills and trust declarations was
illegally representing itself as qualified to practice law
rule was then announced: R following
“‘A corporation can neither practlce law nor hire Iawyers
to ca.:}'ry on the business of practicing law for it. * * * Though
all directors and officers of the corporation be duly licensed
members_ of the legal profession the practice of law by the
corporation would be illegal nevertheless.” (People v. California
Protective Corp., 76 Cal. Appl. 354, 244 Pac. 1089, 1091.)

" "-I'he right to practice law attaches to the individual and
dies with him. It cannot be made the subject of business to be
sheltered under the cloak of a corporation having marketable
shares descendibie under the laws of inheritance’ (State v
Merchants’ Protective Corp., 105 Wash. 12, 177 Pac, 694, 693.)';
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The next case before our Supreme Court was In re Contempt Pro-
ceedlngs of E. C, §. Brainard (1934), 55 Ida. 153. A fon:ner probate
judge, for compensation, without being admitted to practice law and
without belhg licensed, advised persons in probate matters and pI:epared
and filed papers in connectlon therewith. He also prepared articles of
fncorporation for corporate organizers, This work was necessa.:;y to
clear titles in loan transactions which he was handling. MTr. :Br?.mard
was held to have engaged in practice of law rendering him guilty of
contempt of the Supreme Court, though he did not sign the papers
and pleadings 88 attorney, and though he did not accept legal emplo}f—-
ment except from persons who had already enlisted his: services in
business matbters connected with the losns. The court said:

aThe particular reason or necessity for having the legal
work performed is not a justification to practice law withf)ut
belng admitted, nor does the fact that Brainard did 1_101: s.1gn
the papers and Dpleadings as an attorney alter t.he' situation.
The work and services which he rendered to his clients were
thet of an attorney engaged in the practice and constituted
the practice of law, as much so as if he had signed all the
pleadings and papers as arn attorney.”

The next case of particular Importance to come before the Supreme
Court was that of Wayne vs. Murphey-Favre Company (1936), 56 Jda.
788, In this case Murphey-Favre Company had entered into a coniract
with the County Commissioners of Shoshone County to act for the
county as fiscal agent in refunding its bonds. The contract, .among
other things, provided that Murphey-Favre Company should obta}n and
employ In connection with such services the expert l_ega.l services of
some bond attorney or attorneys specializing in municipal securities.

The sole question presented to the court was whet.h.er the agreement
by Murphey-Favre Company, & corporation, to furnish legal services
to the county constituted the practice of law. Following the Shastuck
cage, the court held that Murphey-Favre Company “was 1:.11ega.11y prajc-
ticing law * * * belng a corporation * * * it cennot itself practice
law, end it may not do indirectiy what it cannot do directly.”

The last case on this subject is that of In re Mathews, decided May
5, 1938, and reported in 79 Pac. (2d) 535. Mr. Mathews was engaged in
ﬂ’le insurahce, abstract and real estate business at Soda Springs, Ida.h?.
He was alse = notary public and a public stenographer. It was his
practice to fill out forms of deeds, mortgages, coniracts, leases and
bills of sele, and as a part of this service, checked the records; made
references to his abstract books and plats for the descriptions of prop-
erty, and thereafter fock the acknowledgments of such persons, and
for such services received compensation. In holding that these a;cts‘ of
M, Mathews did not constitute prectice of law, Justice Budge, speaking
for the Supreme Court, said:

“In Re Matthews, (57 Ida. 75), this court used the fO'l.ID.W-
ing language with reference to what constitutes the practice
of law: ‘The practice of law as generally understood is the doing
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or performing services In a .court of justice in any matter
depending therein, throughout its various- steges, and in con-
formity with the adopted rules of procedure. But In a larger
sense, it includes legal advice and counsel, and the preparation
of Instruments and contracts by which legal rights are secured,
although such matter may or may not be depending in a court.’

“As T read the stipulation Matthews did not prepare instru-
ments and contracts by which legal rights are secured as that
term is used In the foregolng quotation, as to bring him within
the rule therein announced. As disclosed by the authorities,
the ‘preparation of instruments and contracts by which legal
rights are secured’, involves something meore than the mere
filllng in of blank forms and was not intended to include
merely such acts.”

The conclusion reached by the court in the Matthews case 1s sup-

ported by the following language employed by Justice Lee in the
Shattuck case:

“Such work as the mere clerical filling out of skeleton
blanks or drawing instruments of generally recognized and
stereotyped form effectuating the conveyance or incumbrance
of property, such a simple deed or morfgage not involving the
determination of the legal effect of special facts and condi-
tions, 1s generally regarded as the legitimate right of any
layman, It Involves nothing more or less than the clerical
operation of the now almost obsolete scrivener. But, where an
instrument is to be shaped from a mass of facts and conditions,
the legal effect of which must be carefully determined by a
mind tralned in the exlsting laws in order to insure a specific
result and guard agsinst others, more than the knowledge of
the layman is required; and a charge for such service brings it
definitely within the term, ‘practice of the law.’

The foregoing declsions which I have called to your attention con-
stitute prectically all of the cases on the subject of the unlawful
practice of Iaw in this state. It is to be noted that the eourt in all of
these cases was particularly lenient with the offender, being more
interested in indicating what constitutes unlawful law practice than in
penalizing the particular defendant. The Supreme Court was no doubt
of the opinmion that ihe publicity of these decisions would go a lohg
way toward correcting the abuses referred to therein, However, I do
not believe that these cases have received the publicity which they
warrant. Furthermore, there are inherent difficultles in connection
with the rules laid down in these cases which make them ineffective.

Let me Mustrate. Prior to the recent recession, when there was
an upward swing in bullding homes and real estate transactions were
numerous, very Jittle of the husiness resulting therefrom passed through
the offices of attorneys in my section of the state. It ig true that the
attorneys ordinarily examined -the abstracts, but the preparation of
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notes, mortgages, escrow contracts, deeds and the like was very la.rgeli
in the hands of real estate men. I do not know how they manai;e
it in other sections of the state, but they avoided the efft.ect of. ‘
Shattuck and Brainard decisions by making no cha.rge for their servu':je -
You will remember that in the Shattuck a.nd‘ Bramard.ca.ses th.e ﬂ?e
fendants received compensation for their particular .servwes. Ittlste "
practice of many of the real estate men in our section o? the s B: o
include these services in preparing papers as a part of their comm]:ss .
in nandling sales of property. Purthermore, ur{der the Shattuel at:n
Matthews cases, the real estate agent, while using printed fornlts. c "
well argue that he is not practicing law. Furthermore, cand ednor
also argue that in merely copying some Vprevious contract, e: o
olher instrument, changing the dates, na.n.les of the part.les, etc., °
agree with the particular transaction, he is merely functioning as
scrivener and not rendering lepal services?

The effect of al] this is that the business of conveyancing is largelx,;
in the hands of the members of the real estate fraternity. The effec
of this is disasirous as fer as the public is concerned_. I ‘ll'mve Sf:i!;
eserow contracts prepared by real estate men providing “that -
contract shall be construed favorably to the parties .here,tio and aga];mesn
their heirs, legal representatives, successors and assigns.” I have .e -
informed of the existence of a contract wherein ev_ery elemetit rea:n(.;lrttih .
including the date of the monthly payments, t.he interest rate an thee
amount of the monthly payment were all specified, but nowhere in e
contract was the amount of the purchase price or the date .of term
nation of the payments indicated. I have also had clienis brm‘g to mJ,_r
office contracts admittedly prepared by r.eal e.state agents wh}cht con
tracts were so utterly confusing and .unmtelhg.ihle a.s- to thel_r err.ns.
conditions and purposes, that it was absolutely mpo§s1ble to determine
therefrom what the rights or intentions of the parties were.

Regardless of whether the actions of real estate men in t1.1i5 field
are to be considered as the practice of law or merely the function of a
scrivener, I submit that the rights of the public are not beir.fg fully
protected' untl] the Bar of this State endeavors {o curtail and eliminate
this practice.

To thls end I suggest the following: First, that the bar of tl'::ls
state should by proper publicity in newspapers throughout the state,
eall to the attention of the public what 1s and what is not law prac-
tice. Also it might be well, over the signature of the Local Bar ‘Assn;
clations in newspapers published within their res!:xective cou.ntles;t ‘a
occasiona! intervals, to call the attention of the public through adve: .JS—
ing to the advisability of consulting a lawyer in the Il‘{atter of D:epaﬂn'i
contracts, wills, deeds, ete., for their own prott::ct.xon e.rfd ] a.vmh
controversy. Second, that the State Bar Commission working throug
the Stete Assoclation of Real Estate Agetits, If thell-e be ohe, oh t..he
one hand and committees of the Local Bar Associa.t.lon_s workl.ng_ with
representatives of the real estate men in their respective countxest on
the other hand, should endeaver to work out this matter and restore
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this business to the attorneys to whom it should belong., In this con-
nectlon it should be borne in mind that the real estate men are not
entirely to blame for the situation which exists, Tt seems to me that
they are entitled to know what the fees would be for the preparation
of papers in ordinary trmnsactions to the end that their clients may
have some idem as to the expense ifvolved in connection with the sale
or purchase, as the case may be. The adoption of fee schedules
~throughout the state will no doubt tend to correct this matier. And
assuming that the fees fixed are Teasonable, I see no reason why the
renl estate men should not eooperete with the members of the Bar in
properly drawing the line between their respective fields and functions.
Third, if the resl estate men are unwilling to cooperate, may I leave
this sugpestion with you. The real estate men are generally insurance
men as well. They expect the lawvers to refer to them their business
in the matter of attachment bonds, appeal bonds, ete. If they continue
to invade our field, why should we continue to give them our bond

business? Why should the lawyers not organize their own bonding
company?

Another great field in which the practice of law is involved is that
connected .with the adjustment of casualty claims and the extent to
which the activities of lay adjusters employed by casualty insurance
companies constitutes unlawful practice of law. So far this subject
has had practically no consideration in the State of Idaho.

However, there are now pending in the State of Missour: proceed-
ings in which this whole question is being gone into, The organized
Bar of that state, under the ahle leadership of Mr, Boyle G. Clark of
Columbia, Missourl, General Chairman of Bar Committees of Missourd,
has embarked upon a broad and comprehensive program for the elim-
Inetion of unauthorized practice of law. In the short time allotted to
me I cannot go into this subject extensively. However, 2 Missouri case
In which judgment was entered January 14, 1938, now pehding in the
appellate courts and involving the edjustment of insurance claims

" should be of interest to the Bar of this state. The facts, as gleaned

from the judgment and opinion of the court, are as follows:

The action was instituted by Liberty Mutual Insurance Company,
American Mutual Liability Insurance Company, Lumberman’s Mutual
Ceasttally Company, Hardware Mutual Cagualty Company, Employer's
Mutual Liability Insurance Company, all corporations, and certain
other plaintiffs who were their respective Missouri claims managers,
vs. Boyle G. Clark, General Chairman of Bar Committees of the State
of Missouri and certain other persons who were members of the ad-

- visory committee, as defendants, seeking a declaratory judgment de-

claring the law as to certain acts of the plaintiffs. The defendants
answered and by way of crogs-hill sought to enjoin the plaintiffs from

certain acts admitted in the petition and other acts set out in the
eross-bill.

The pleintiff companies are all licensed by the State of Missouri
and are actively engaged in the writing of varlous lnes of casualty
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insurance and in the settling and adjusting or defending, as the case
may be, of clalms mgainst their respective sureties. Sald companies
have each set up and maintaln their own claims departments for the
purpose of adjusting claims against thelr sureties and said claims de-
partments heve in the past settled clalms against their sureties and
are now contlnuously so engaged. The claims departments are run,
operated and controlled by the various Individual plaintifis who are
laymen and are not leensed to practice law in Missouri. The claims
depariments are under the management and control of these lay man-
agers, except as to control exercised by the home office, although said
departiments ususlly have in their employ a licensed atiorney.

These clalms departments do all things necessary in the settling
and adjustment of clalms and set up reserves for each clalm which
reserves they increase or decrease at various times during the progress
of the adjustment or settlement. These clalms departments by their
ley adjusters have in the past pppeared before the Workmen’s Com-
pensation Commission at conferences which sare meetings before a
representative of the commission at which are present the insured
employee and the employer of the insured for the purpose of discussing
the facts and Teaching sn agreement as to the compensation, if any,
to be pald. These claims departments determine whether or not a
particular insurance contract covers a particular casualty.

The managers and employees of the claims departments are patd,
as consideration for their services, a regular salary and are constantly
employed by the companies in the departments. The claims depart-
ments, through its employees, determine the llability of the insured,
and the lmit of the amount of damages, negotiate with claimant, or
his attorney, for settlement, procure releases by written instruments,
investigate and discover facts and evidence thereof, ascertain who are
witnesses and take statements of witnesses, make recommendations to
the company and express opinions to clalmant as fo legal ligbility, or
give the opinion of some lawyer while negotiating settletnent. The
company undertakes to defend the insured, whether claim or sult is
for less or more than the coverage.

The court in its findings distinguishes between what it considers
the practice of law and what it considers not to be the practice of
law in the adjustment of casualty insurance claims. In this respect
the epinion of the court itself is of interest. The findings are as follows:

“The Court further finds that the following acts do not
constitute ‘law business’ and the practice thereof is not ‘the
practlce of law’; and the performance of such acts by casualty
insurance companies through or by clalms departments of such
companies, controlled and operated by lay employees, or by
lay employees of sald companies, is not the unauthorized prac-
tice of law and is lawful and said lay employees, of sald clalms
departments or companies, when doing such acts are not en-
gaged in ‘law business’ and such acts are not uniawiul, to-wit:
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Pending an appeal to the Supreme Court enforcement of the in-
junction has been suspended by agreement between the plaintiffs and
the defendants.

That the Bar of the State of Idaho must sooner or later make a
decision as to its attitude toward the lay adjustment and settlement
of casualty clalms is made clear from the recent case of Bennett vs.
Deaton, 68 Pac. (2d) 895, decided May 17, 1937, wherein an adjuster
represented to the claimants “that he had made a thorough investiga-
tion of all the facts before seeing respondents; that he had determined
there was no liability; that he had adjusted on the average of 100
clalms a month; that he had become familiar with the law of accidents
and insurance In his eight years of adjustments and investigations;
that Deaton (the insured) was not to blame for the accident and
finally advised respondents they could accept the $376 or that they
would get nothing.” The trial court zet aside a release and settlement
predicated upon such representations and on trial to the jury a verdict
for $10,376 was rendered and affirmed by the Supreme Court of the
State of Idaho, Under the decisions of our court and under the rule
lajd down in the Missouri case last referred to it would seem fhat the
representations made by the adjuster in the Deaton case would con-
stitute unauthorized practice of the law in this state.

I em convinced that no profession can survive unjess it maintaing
its standards of service and no profession can maintain its standards of
service unless the performance of that service is confined to its members.
There is no reason for the existence of a profession unless the duties
performed by its members require particular training and the rendition
of publlc service regardless of profit or individual gain.

It may be suggested that In endeavoring to preserve the law prac-
tice for lawyers the bar 1s attempting to achieve a monopoly. It should
remember however that the profession of law is hot and never. has
been s monopoly, Any person who is willing to undergo the training,
who possesses the necessary lntellectual and moral qualifications will
find, and always has found. the doors of the profession open to him.
There can e no monopoly where all are admitted to the enjoyment
of the privileges thereof upon the same conditions and where admission
is perpetually open to qualified applicants.

In conclusion, iIf the practice of law Is returned in its entirety to
iawyers the three things most demanded by the public of the Bar will
be eccomplished. First, the lawyers’ economic securily, endangered by
competition with the unauthorized practitioner, will be restored. Then
a large portlon of the unprofesslonal conduct caused by economic pres-
sure will be eliminated. Second procedural reforms demanded by the
public will then have the attentlon of a Bar which, since the rise of
the unauthorized practitioner, has not had time to ‘quit the fight. for
existence long enough to give that subject the study and time that it
deserves. Lastly, once professional conduct 15 freed of the menace of
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commercialization it will be further refined and improved by the mem-
pers of the Bar acting by and through their Bar Association.

PRES. MORGAN: Thete are two matters which were passed upoll

by the Local Bars Bection. They are proposed resolutions No. 1, 2 and

3. No. 1 and 2 were passed. No. 1, agesolved that practlce and procedure
in Idaho Courts should be fixed and vepulated by Rules of the Supreme
Court, and that the Legislative Committee of the Idaho State Ber is
hereby instructed to draft, and endeavor to secure enactment of all
necessary legislation therefor.”

This matter was up at Idaho Falls and discussed there- quite exten-
sively and Judge Ailshie at that time suggested that wl_ule the Court
probably had power to proceed along that line witho‘ut it, perhaps an
act by the Legislature might keep us out of & lot of grief. In connection
with that is No. 3: “Resolved that the Supreme Court be and hereby is

- respectfully requested to cause to be appointed a committee of mem-

bers of the Idaho State Bar to aid and assist the Court in the pr(fpa.ra.-
tion of Rules of Practice and Procedure in the Courts of Idaho,

This again, we submitted to the Local Organizations throughout jshe
state and their delegates were sent here to vote upon the quf-:stmn.
These two the Local Bars Section have recommended ff)r adoption by
this body. No. 3 reads: “Resolved that so far as practicable Rules of
Practice and Procedure in the Courts of Idaho, which me..y. he adopted
by the Supreme Court should conform to the Rules of Civil Procedure
for the District Courts of the United States adopted by the Supreme
Court of the United States, pursuant to the Act of Congress June 19,

1934.”

The Local organization, after digcussion, reached the conclusion
that the Supreme Court, together with the committee selected from
the Ideho State Bar were amply ahle fo nhandle the situstion without
any set instructions. I would be glad to entertain a motlon to adopt
the resolutions No. 1 and 2.

MR. JESS HAWLEY: I will meke such a motion.
(Thereupon the motion was seconded.)

PRES. MORGAN: It has been moved and seconded that resolu-
tions No.'1 and 2 be adopted. All in favor say “aye.”

(Unanimously carried.y

PRES. MORGAN: TUpon consideration of resolutions No. ¢ and
No. 10, the Local Bars Section deferred actlon.

MR, GOFF: So moved
(Thereupon the motion was seconded.)

PRES. MORGAN: Moved end seconded that resolutions No. 9 and
10 be deferred. All those in favor signify by saying “aye.”

(Motion carried.)
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PRES, MORGAN: At this time I will call for the report of the
resolutions committee appointed at the beginning of this meeting,

MR. OWEN: The resolutions committee has nothing to Teport.
We do suggest, however, that this annual meeting, at the conclusion
of a very successful session, In appreciation of the splendid environ-
ment, the surroundings under which this meeting has been held and
the reception accorded the memhbers of the Idaho Bar end the enter-
tainment given, extend to the City of Coeur d’Alene and the Xocal
Bar Assoclation in particular a rising voie of thanks.

{Carried.)

MR. JESS HAWLEY: Mr, President, it is only a matter of im-
portance that should cause us to pause & moment, Isn’t it important
for us to suggest the admiration and gratitude that we have for the
service of President Al Morgan? I feel that men, strong men, are
needed by the Bar. I think that we have had some strong men in the
past; the Bar could get azlong and have average slccess and be suc-
cessful in fact, if it had no other dynamo than our permanent secretary.
There are a few administrations where the peak of accomplishment
goes high above that line and this administration is one,

’I‘He Morgahs seem to have a rare combination of unlimited strength
and tact. These have all been exercised by President Morgan. No man
has been more sincere, has taken more to heart the immortal work

and I think no man has done more for the profession in its several
aspects than he has done.

This is not an attempt at tribute—I wish I could more adequately
express the very sincere feeling that I hiave, and I believe you gentle-
men have, Al Morgan will stand out as one of the very able Com-
missloners and Presidents that we have had in the Bar and it is my
desire to try to give to you Mr. President, our expression as some com-
pensation for the accomplishment of a hard and sometimes embarrass-
ing job. I want you to know that you have been appreciated and that
we members of the Bar really feel grateful, in a high degree, for your
services as President for th past year, and for three years as Com-
missioner. Gentlemen, do you agree?

(Applause.}

PRES. MORGAN: Mr, Hawley and gentlemen, it would be hope-
less for me ever to approach an expression to you of my gratitude.
I have said in the past and I want to say it again that any success
that may heve attended the efforts of the Commission during the
past, while I have been associated, is due entirely to the whole-hearted

support we have had of a great many members of the Bar of this
State. ’

Now, it gives me a great deal of pleasure, gentlemen, to Introduce
to you your new president, Mr. J, L. Eberle. I want to say this, T be-
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speak for Mr. Eberle and the Commission the same whole-hearted
support I have had in the past. Come on, Mr. Eherle, and tell us what
you are going to do.

MR. J. L. EBERLE: I want first personally to thank the Local
Bar and Mr. Potts, its president, and the officers, for their thoughtful~
ness and the consideration they have given all of us. I don't suppose
it 1s necessary for me to say I had a good time. I think my actions
have demonstrated that.

There is only cne remark I sm going to make before going home—
to me this job is simply another job—like many thai you have from
time to time taken on; tasks and chores out of g sense of obligation
without compensation. Many of our fellow lawyers have even chuckled
sbout it. Many of them attend to their law work and refer to these
tasks and chores as horse feathers and goat feathers and sometimes
one wonders if they are right and one sometimes weakens, The person
who accepts this job as Bar Commissioner can only do it out of :3.
sense of obligation to the profession. One wonders whether there isn't
a limit to what a person should feel obligated to do. In the perfomll-
ance of that abligation I almost weakened. A.ftmi spendi.ug.flve c:r six
days here under this slave driver, Al Morgsan, work?ng from eight o’clock
in the mornmg until ten o’clock every night grading the examinations,
and the grades are added up and I find that the sons of four of my
best friends haed failed, I said “Al, I wish T could gult” and I would
have quit, but no man can work with Al Morgan, as I have worked
with him now for two years, without appreciating theé steadfesiness
of his purpose, his sincerlty and the willingness and courgge of the
man and without appreciating the obligation he owes 1o our profession.

That is the only reason I am going omn. 1t is a hard job ‘t.o follow
Al Morgan as you all know, but' I am going to take enough time from
my practice to do this job for one more year and the only thing I ask
is that some of you and some of the other members who are not here
who have been apathetic, give a helplng hand occasionally; it will be
less burdensome and I koow a lot more pleasant.

PRES. MORGAN: A motion is in order that we adjourn.

(Thereupon such motion was made, seconded and carried.)
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ROBEIE T BIOWIL ..t ouvrnutnerannersananeiiatinsssranisansans Kellogg
SPENCET NElSOM . .vvvvrieer v iaaniinriarinaasiassannans Coeur d'Alene
Paul G ElNEIS . ooontr et iiiranetrrireerarssnsssrursarernes ILewiston
B o == =3 o 5o g Moscow
B * R DR 1« Y Bonners Ferfty
MUITARY HESEES .ovvrrnrrnar i s tiasssarnnsararesraans Moscow
Elbert A. Stellmon ..... P Lewiston
2200 R 17 - Preston
B e i (G Y Moscow
8, H. ARy ...ttt i e a it e e e Driggs
A K. BOWHEIL 1.crervriamer e et s arannse st aaaany Sandpoint
W. B, McFarland ........coouriiiirrriaieeiiaainas Coeur d’Alene
Robt. B. McFRTIANA .. cviiiinriianrtiiiaaneriansrsinnnes Sandpoint
George J. MCFAddenl .. ...ovvuviivvarrerrotranrtanniaaiinnan Plummer
FAdward H. BeIE .u.oiiniarrenrrarreiunrssrannasssrerans Cgeur d'Alene
Chas, E. HOTOINE ... eiitea i aiiinaranaaasas Wallace
B 0 =4 ) Y - Wallace
H. B, Worstell ...ttt e i e e Wallace
Kennetlt B, BIaNSOTL ..ovverveenriitariiiritenaraneinnn Coeur d’Alene
GeotEe W. BealGINOTE .. vuuur o vanreerinnsteramaetonancesns Sandpolnt
Randall Wallls ... .v.viirmciniirtriiaiensriansnrastransannes Cascade
- W T 1 T« - T Gooding
JeSS HAWIEF ovivennrerinerteanianariranananssssaantansanaennsn Boise
E. V. Boughbon .......coiinuiirinrrieinannens eeeaeeiien Coeur d’Alene
B 1000129 s AF:X a6 125 o1 0) o R Caldwetl
Frank P. Kibler ... .. ciiiiiiiaiariiinnmrarssritinnresrstannrenans Nampsa
Samuel F. SWAFIIE .1 veevrrerrntnirrinrriisaarsarsancsrinsess s OUofinoe
Chas, . KOISCH . :..iviviriiianiireianrinsiaseasonsneesiasssnisns Boise
o o B S ¢ 1 Y Coeur d'Alene
TWINL, ML, MOTEAIL ... verenrarerennmnraenreaatoraneaanaaranaanss Bolse
Lo 200 = P = P A Coeur d'Alene
MATCUS J. WETE o vt err e rearrenreataeraanarisransnnsnnas Lewiston
Charles Stout ... ittt it i i Glenns Ferry
C. G A DIveIbiss ..o e e e Spokane, Wash,

Pranklin Pfirman ............ccoiiiii. s s Wallace
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Charles B, Winstead ......cciiiienriiiiiaiiiiiiiriiiiianeiianns Boise
W. F, MeNaughton .. ....coieeiiiiiinnaiiiranneraanis Coeur d’Alene
Dana E. BrincK .....uciiiiiriiieianiiveniineneaninnns, Spokane, Wash.
CATRY H, NIKOIN & oo v v eenvnsae et ame s taretrsamresenseansarnine Boise
J WATA ATTIBY ...ttt ittt r it reera e Coeur d’Alene
Ralph 5. NElS0Il ..ot viat i vaies o iaanas s nannee s Coeur d’Alene
Clayton V. SDeaT ...t e Coeur d’Alene
H, H. Mier vttt e aeriansnrannsarinanitsanniarsansaos Bolse
o N - Ideho Falls
Lawrence B, HUIL ... .. .o i ieni i aes Moscow
Charles Poole ....ioiriiiiiie ittt aat et iaate i iaaraanaan Rexhurg
Donald A. Callahian .....ivueiinoariii i it iiiasennens Wallace
BEd S Elder .. ... it Sandpoint
W A RICKES e e Rexburg
Jay M, Partish ... r vt ii ittt e e e Spokane, Wash.
s T 1 1T o = Bolse
Robert W. PeterS0N .. ..veiurinrriatnniiraanrnrianerins P Moscow
M. Casady Taylor ....... e Orofino
Allen H. ASRET t..viiiiiii ittt i i i i e Sandpoint
8 TN 0y T ) O Kellogg
Chas. 0. 8. ScogEINS .. .ivriiiiinr i iiaiiiiiariarranaseannn. Fairfleld
Pendleton HOWEIrd ........c.ccrennmiiiinnaiiiniaarannsansenes Moscow
W, H. DaVISOM vvvvnnrnne s iintinesatinatoatioansennenneenranns Boise
James Alfred Wayne ...ttt e i i et e Wallace
Jamnes H, HAWISY ..ottt i iam et ca ottt ey Bolse
Ben B. JONDSOIL .. .utirrnrriarerasanr s iainanesiaaranannnnnnans Preston
Edward Babeock ......... i e Twin Falls
Geo. H, Scabterday ... ...ttt i i e Caldwell
R. B. Scatterday .............. e e, Caldwell
ROEET G. WEAITIE . ..oiiiiveieerreinerrrerasr e PR, Coeur d’Alene
Paul W. Hyatt ... .o e Lewlston
Thomas A. Madden ..........oiiiiiiniiiinervrinrarrranrasen Lewiston
RICHATA P DEWS o ovttiinriiaainevienanensananeennrs Nashville, Tenn.
Guy W. Wolfe ... e it e, Moscow
JOAN P GTaY ottt ittt e s s Coeur d’Alene
Welden Shimple .. ..o i et e e Moscow
Hamer H, BUdBe . .oiii ittt it iitie et iteieiiannnrnsananns Boise
Robert T. Tromell ... .o it e et Crldwell
Weldon Schimke ..ot o ittt it et e Moscow
B o o1 e o)+ Coeur d’Alene
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[ - S L L LR R T L 40




148 IDAHO STATE BAR PROCEEDINGS

F
FEDERAL LAND BANK, Attorney Fees .........ccivecviivana.ns 21
FHEES, Attorneys, Division with Foreign Attornmeys................. 18
Federal Land Bank .............ioiiiiiviiriiriiniennanann.s 21
Home Owhners Losn Corporation ...........................0. 2]
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1 1= o) o7« 142
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See Statutes.
PROCEEDINGS, Idaho Stafe BAr .......cvviiiaviriirecrianssianses a1
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B T = T
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