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The Idaho State Bar is organized in conformity to and functions
under, statutes of the State of Idaho, found ag Chapter 211, Ses-
sion Laws of 1923, Chapter 89 and 90 Session Laws of 1925, and
Chapters 63 and 98 Session Laws of 1929,

Rules for Admission of Attorneys, Conduct of Attorneys, Dis-
ciplinary Proceedings, and General Rules, as adopted by the Board
of Comunissioners and approved by the Supreme Court of Idaho, are

" published in pamphlet form and may be had upon application to the
secretary.

COMMISSIONERS OF THE IDAHO STATE BAR

'JOHN C. RICE, Caldwell, Western Diviston .. reereeyeennns- 192825
N. D. JACKSON, St. Anthony, Eastern Division ...................1923-25
ROBT. D. LEEPER, Lewiston, Northern DIvision .............. 1923-26

FRANK MARTIN, Boise, Western Division ...
A. L, MERRILL, Pocatello, Eastern Division
C. H. POTTS, Coeur d’Alene, Northern Division ... 1926-29
JESS HAWLEY, Boise, Western Division
E. A. OWEN, Idaho Falls, Eastern Division .

WARREN TRUITT, Moscow, Northern Division 1929-32

OFFICERS OF THE IDAHO STATE EAR
JOHN C. RICE, Caldwell, President 1923-25
ROBT. D. LEEPER, Lewiston, President = ..... 1925-26
FRANK MARTIN, Boise, President 1926-27
A. L. MERRILL, Pocatelio President ... 1927-28
C. H. POTTS, Coeur d’Alene, Pres1dent _______ remeemeemeeemeeme e een 1927-28
JESS HAWLEY, Boise ... 1929-30

...... 1923-

BAM S. GRIFFIN, Boise, Secretary

‘ JUDICIAL COUNCIL
Alfred Budge, Justice, Supreme Court, Boise, President
Frank Martin, Boise, Secretary
Wm. E. Lee, Justice, Supreme Court, Moscow
Ralph Adair, Judge, District Court, Blackfoot
Wm. F. McNaughton, Judge, District Court, Coeur d'Alene
Dana E. Brinck, Judge,. District Court, Boise
James R, Bothwell, Twin Falls
James Harris, Weiser
A. L. Merrill, Pocatello
Eugene A. Cox, Lewiston

OFFICES OF THE COMMISSION
36 Federal Building, ‘Boise, Idaho

ANNOUNCEMENTS '

Attorney’s License Fees—$35.00, payable annuaily prior to July 1,
to the State Treasurer, Boise, Idaho.

Meetings of the Bar—The Eastern and Northern Divisions will
hold Division méetings in 1930 at times and places to be fixed, re-
spectively, by Commissioners Owen and Truitt.

Annual meeting of the Idaho State Bar will be held in the
Western Division in 1980, at a timme to be announced later,

An election of a commissioner for the Western Division will bz
held in 1930. ’

Proceedings of Idaho State Bar Meeting, Held at
Idaho Falls, Idaho, August 9th and 10th, 1929

Friday, August 9th, 1929,
10:00 o'clock a, m.

The meeting of the Idaho State Bar wag called to order at
10:00 o’clock A. M., in the Court room of the District Court, at the
Court House, in Idaho Falls, Bonneville County, Idaho, on the 9th
day of August, 1929, by the Hon Jess, Hawley, of Boise, vice-presi-
dent. -

Hon. B. W. Clark then welcomed the Bar to Idaho Falls, fol—
lowed by vocal numbers by the male quartet. Thereupon the fol-
lowing proceedings were had:

VICE-PRESIDENT: I think it would be a good idea, as the
Secretary has suggested, that each attorney arise and introduce
himself, The introduction speech, let us have it understood, will be
limited to. the name and address.

Thereupon each attorney present.in the court room arose and
gave his naine and address.

VICE-PRESIDENT: The President of the Association was to
have been here today, and was scheduled to deliver an address on
Probate Procedure. He wired to Mr. Owens yesterday that it was
impossible for him to.be here. I am very, very sorry, indeed, as Mr.
Potts is a very learned member of the profession; and, personally, I
have a great store of curiosity to know something about the proper
procedure, as anxious clients are constantly inguiring just what the
legislators meant when they wrote certain things, and the legisla- .
tors who wrote the. certain things seem to be in doubt as to what
they meant.

I understand that the Pocatello members will be here later.

It falls to my lot, therefore, to make some suggestions at the
opening of this. meeting,

I hope.that I will not bore you by riding a hobby. Thal hob-
by has been for a number of years the organization of the ‘mem-
bers of the bar. We found out that it was not possible in our
small state to organize voluntarily, so the compulsory bar act was
born, and after the Supreme Court had operated on 1t several times

.it assumed something of shape and form.

The fundamental thought, backing those of us who were intel_'—
ested in the bar was the bringing of the bar itself to the summit -
or standard of idealism, -which, as young men in the har, we are.

taught to adopt as the standard in our profession. I doubt some- -

times that the bar is fitted now to carry on its great purpose, that
of assisting in administration of the law, and the improvement of the ,
art, and also probably the science of administration. I doubt some-
times very seriously that the profession can compete against the
powerful, wide current of materialism and of commercialism in
which we are all placed today. The law profession, as that of
medicine, engineering and in fact all of the learned professions,
must be congidered m two lights; First of all, the special learn-

ing, the special training that is required. And on that point I
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think that the legal profession has not progressed as other profes-
sions. We have been too prone to bring into our ranks men who
are illy equipped, from the standpoint of general education, and
from the standpoint of special trammg in the law., It has been
too easy to become a lawyer.

‘Whenever standards are attempted to be raised we are met with
the cry, the stock phrase: “Lincoln never would have been a law-
yer had education been a condition precedent.” Of course, the re-
ply to that is that a Lincoln would have procured the necessary
education in some way. That lack of general education, or some-
times of special training, probably accounts for the lack of proper

. conception in the minds of many of our men of the dignity, and of
the usefuliness, and of the purpose of our profession.

The standards for Idaho, I think, are being raised, but it is a
slow, slow process, and the men who constitute the Bar Commission
are quite loath to move in a different way than the bar wants to
move. Yet, it is apparent that the commission must direct the
gteps necessary to raise the standards, pre-legal and legal, requir-
ed for membership in our profession. And the Supreme Court is al-
so of the same rather general, idea of the rest of us—it hesitates to
bring about great changes. Therefore, we all are fighting, inch by
inch, to change the requirements to make them more rigid to the
end that those who follow us in this profession may generally he
better educated, and alse specially better educated. I know that a
munber of us, if it required very special education, would not be
practicing law today. But, that is not the point. The point is
that we as members of the profession must have more care and
more thought of our profession. The medical profession is far
above ours, in so far as training of its members is concerned. Our
change has been rather limited, and you could hardly see it from
year to year, but when you look back ten years then you may see
that we have increased the requirements, and we propose presently,
89 goon as the Supreme Court has passed upon rules which we have
submitted, and which they have been very carefully considering, to
further increase the educational requirements. I might state that
this will meet with the approval of the bar as a whole. The fact
that practically twenty-five to thirty-three and one-third percent of
the young men who assay admittance fail in the examination, is an
indication that our standards have been raised. I doubt that that

. percentage—I know that that percentage did not prevail five years

ago and prior fo that time. It does'not increase the respect of
. the people for the bar, to know that anybody can be admitted. The
older men here know of instances where men have been admitted
because they were good fellows, and they have heen allowed to
practice in the District Courts, and finally in some way, in the
_ Supreme Court, without really any qualifications. At this time I
might tell you of an incident that happened in the -Challis
country many years ago, but you no doubt have had experiences. of
your own which indicate that if the gentleman answered two thirds
of the questions correctly that he should be admitted. For in-
stance, if he answered one question incorrectly, and the other two
by saying “I don't know,” the committee would say that he answer-
ed two-thirds of them correctly, and would admit him to the bar.
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That special learning, I think, will be taken care of, and the.
standards increased, and the young man will know that he has. to
know something before he gets into the bar. It is not necessary,
probably that he know much after that, either to be a lawyer or to"
be a Judge, but to get in he must know something.

There is another fact which is probably more important in dls-
tinguishing a profession from a business, and that is the idea of ren-
dering some sort of agsistance and service to the public that cannot
be rendered by any other. class or type of men. Our particular type
of service, as I suggested in the beginning, is the administration of
justice, I don't know that we can bring about much along that line.
I know that ten years ago so soon as we suggested to the state leg-
islature anything which was an improvement the legislature was
against it. I know, however, today that when we suggest some-
thing to the state legislature in the way of improvement in the ad- -
ministration of justice the mere fact that we have an organized
bar adds weight, and the legislature of the State of Idaho has come
to look upon the bar as somewhat worthy to render service, and
there is a decided improvement in that. Those of us who have at-.
tempted to secure the passage of laws have found a very, very
marked increase in respect and in trust. . _

That really brings me to a development of 1929. . The study
that we had begun of a change in our procedure, or rather in a re-
diversion of power, sending the poweér to control procedure back
to the place where it belongs, the courts—a study which was begun
a couple of years ago—has taken the atiention of laymen, and some
ot the men high in officialdom were very anxious to see it put into
law—the power in the courts to make rules of procedure. And I may
state that had the bar itself arisen from the lethargy that bound
it, and had it expressed its desire as it should have, the legislature
would have passed just such a law.

One of the features of the program here will be a discussion of
the report on rule making and the judicial council.

The passage of an act which shows that the laymen have con-
fidence in the bar, and which shows they desire to have our advice
and assistance, and will respect it, mark to my mind an important
station on the road of the bar of Idaho to public esteem and con-
fidence, This is the new section to which I refer:

“The Governor, Supreme Court, or the Legislature of the
State of Idaho, may request of the Board an investigation and
study of and recommendations upon any matter relating to, the
Courts of this State, practice and procedure therein, practice of the

‘law, and the administration of justice in Idaho, and thersupen it

shall be the duty of said Board to cause such investigation and
‘study to be made, reported to an annual ‘meeting of the Idaho
State Bar, and after the action of said meeting thereon, to report
the same to the officer or body making the request. The board
may, without such request, cause an investigation and study upon .
the same subject matters, and after a report thereon to an annual
meeting of the Idaho State Bar, report the same and the action

-of said meeting thereon to the Governor, Supreme Court, or Legis-

lature of the State of Idaho. (Laws 1829, Chap. 98, Sec. 4.)
“The Idaho State Bar and its Board of Commissioners shall
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have the power and authority to aid in the advancement of the
science of jurisprudence and in the improvement of the administra-
tion of justice.” (1929 Laws, Chap. 98, Sec. 5.)

Gentlemen, it iz, as you know and realize from your own feel— '
ings and experience, an up-hill job to get the bar of the State of -
Idaho together on any point—to get them physicaily together is

impossible, to get them mentally together iz possible, but most dif-
ficult. The lawyers have not yet awakened to a sense of their
individual importance as members of the profession, or o a sense
of their duty to serve that profession. I have in mind the Corpor-

ation Code Commission which asked advice from the lawyers of the -

state—asked them repeatedly—and got half a dozen—just half a
dozen—suggestions, until after the law was passed, and then, of
course, there were many criticisms.
It is a pleasure to know that in the matter of discipline there
seems to have come to the lawyers of this state a realization that
the bar is not going to tolerate blacklegs or unethical practitioners
of the profession; and as a result of that knowledge the complaints
made against members of the profession have very greatly increas-
ed. I believe that there were, at one time, over fifty complaints
pending against lawyers. Now, when you realize that there are
only between six hundred and seven hundred lawyers in the state,
and they are not all active, you can realize to what a pass we had
come when practically ten percent of the active membersmp were
accuged by clients or by others of unprofessional conduct or mis-
appropriation of funds, or carelessness and indifference to clients
interests. Now that condition is changed, and I doubt that we have
at the present time ten per cent of that number of complaints. So,
it shows that within the bar there is beginning to germinate some
notion of the importance of the bar, and some examination by the
members themselves of their conduct in this respect.
The progress of the bar reminds me of the progress that I made
in a machine a couple of years ago, while on a hunting trip. We
came to the top of the mountain, or close to the summit, and the
‘snow wasg very, very deep. The driver of the car was a wonderful
‘driver, bucking his way a few inches at a time, then backing up
and bucking the snow again to gain another six inches, and so on,
in that manner, never killing his engine, always going forward a
Hitle. To me that is a source of consolation and inspiration when
I get discouraged, because while we are going so slowly, gentlemen,
we are going ahead.
There will be no doubt many suggestions that will come as a
resuit of this meeting, and I hope that the members here will par-
ticipate in the discussions of the various papers that will be given.
There is a set schedule which requires the appointment of eom-
mittees on resolutions, and canvassing, and I am appointing now
on the committee on resolutions: .
James R. Bothwell, J. M. Lampert, O. A. Johan-
nesen, C. E. Crowley, Arthur -W. Holden.

and on the canvassing committee:
Laurel B. Elam, F. A. Wilbur, 3. 'W. Soule.

The next order of business is the report of the Secreta.ry, Mr,
Griffin.
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SECRETARY: (Sam . Griffin) 1 have here a rather formal
report. It has been the practice of the Secretary to make a report
of the activities of the Commission. You, of course, get the activ-

.ities of the -bar at its meetings through the proceedings which are

published, and which will -be published- in this instance and mailed
to you. But the activity of the Commission at its meetings, I sup-

-pose, is very little known to the members of the bar, and the work

that " ig requlred of the COIﬂmlSSlOD. is very little known to the
members of the bar.
I think the tendency at the beginning of this organization was

_to think of the Commissioners as the president of the old voluntary

bar association used to be thought of—that is, it was a purely hon-
orary position. As a matter of fact, however, the Commissioners
of the bar spend less time with the honor, tHan -they do in actual
work, If you could observe the Commission-meeting, sometimes as
long as three days at one time, and often times until midnight, try-
ing to clean up business which accumulates in an organization of
this kind, you would realize that the Commissioners are really busy

- men, and that they are giving great service to the bar, in connec-

tion not only with the admiitance of new members to the bar, but
in connection with disciplinary proceedings.

1 think it should be made clear to thé members of the ba.r that
a diseiplinary proceeding is often times as important to be had by
the member of the bar as it is to the complainant. It would sur- -
prise you, I think, if you could examine my files and see the num-
ber of informal complaints which are made against attorneys—
complaints made by letters. Often times they are wholly unfound-
ed, and in a great many instances are simply matters of misun-
derstanding between the client and the- attorney, which only some
outside body or person can iron out, because the client thinks the
attorney ig prejudiced against him, and the attorney is unable to
explain to his client why his position in the particular matter is.
right. Those complaints are not formally entertained. The only
complaints which are formally entertained are those which are
verified by the plaintiff. And in a great many instances those are
just misunderstandings between attorneys and clients, and adjust-
ments generally result in benefit to the attorney in restoring him to
the esteem of his client and the public, in that they realize that
the attorney was right in particular instances. They also realize
that there is some one to whom they can turn when such a situa-
tion arises. ’

Turning to the purely formal matters of the report, which I’
have written, and which are taken from the minutes of the hoard,
while they do not reflect the actual time necessarily spent in connec-
tion with them, yet I think there is enough of it to indicate to you .
what has been required of the board, and what the board has ac-
tually done on the occaslons of its six or seven meetings each year.

Report of Secretary

Following the practice from the beginning of the present form,
of organization of the Bar of Idaho, a report- of the activities .of
the Board of Commissioners as reflected in the official minutes is

herewith presented for the information of the members of the Bar.
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The election for Commissioner for the Eastern Division held
at the Coeur d’Alene meeting of the Bar on July 23, 1928, resulted
in the choice of E. A, Owen, Idaho Falis, as the successor of A, L.
Merrill of Pocatello, who had completed the regular three year -term.
The Board at once reorganized in accordance with the requirements
of statute, electing C. H. Potts, of Coeur d’Alene, as President,
Jess Hawley, Boise, Vice-President and. 8am &, Griffin, Boise, Sec-
retary. Five formal complaints -against attorneys were examined
and referred for further preliminary investigation. Two matters
relating to improper advertising were adjusted. The publication of
1928 proceedings was arranged for, and the publication subsequent-
ly made and mailed to all members. One applicant for admission to
the Bar was recommended to the Supreme Court; and plans for an
vxamination of applicants were formulated. '

On Qctober 1, 1928, the Board met at Boise. Two complaints,
after investigation, were dismissed, one as settled, the other as not
sustained; another complaint was referred for preliminary investi-
gation. Delinquencies in payment of 1928 license fees were report-
- ed and each commissioner given the list of delinquents for his di-
vision with the purpose of securing payment. Consideration of ap-
pointment of committees of the Bar recommended at the annual
meeting was had, Eight applications for permission to take an ex-
amination for admission were examined, of which seven were ap-
proved, and one rejected on account of lack of educational qualifica-
tions. A set of examination questions was formulated and time and
place of examination, and examining committees were determined.

At this meeting the practice ¢f appointing a special commit- -

' tee to draft hn entire set of éxamination questions for each exam-
ination—a work requiring uswally the entire time of the com-
mittee members for several days—was discontinued as imposing too
great a burden upon the attorneys selected. In lieu thereof, the
Board cailed upon approximately 100 attorneys, each to frame ten
questions upon a particular branch of the law assigned therefor to
him. It may be said that the majority of the attorneys thus re-
quested, responded cheerfully, realizing that this distributed the
burden more equitably, tho', regrettably, some failed.

. At the November 9, 1928 meeting, the disciplinary proceedings
against C, H. Edwards, and A. F. Downs, both of which had been
before the Supreme Court, were referred to the necessary commit-
tees for further action in accordance with the remittitur of the Court.
- Committees recommended by the Bar were appointed; their re-
ports have since been printed, distributed to all members of the
Bar and newspapers, and are presented for discussion at the meet-
ing. During the days and evenings of November 9th and 10th, the
‘Board graded examination papers of eight applicants for admission,
finally recommending admission of five and rejection of three.

Again at Boise on January 9, 10, and 11, 1929, the Board met
and directed disciplinary proceedings against delinquents in pay-
ment of 1928 license fees unleéss payments were made within a spe-
cified time. In each division disciplinary and prosecuting commit-
tees for this purpose were appointed, but except in the few cases
‘hereinafter mentioned, payment was made. Two applicants by cer-
tificate were, after investigation, recommended for admission, A
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special investigating committee was appointed to assist one of the
commissioners in the investigation of a complaint; three other com-
plaints were examined, one dismissed, in one proceedings were dis
rected and committees therein appointed, and in the third actlon
was deferred for further investigation. Consultation was had with
the Legislative Committees of the Bar and plans formulated for
presentation of legislation endorsed by the Bar; conferences were
had also with the Supreme Court and the Governor. Subsequently,
Commissioner Hawley, the Secretary, and members of the Legisla-
tive Committee were invited by the Judiciary Committees of the
House and Senate to hearings on various occasions. The result of
the Bar Committee’s labors are reported to you at this meeting by
the chairman, Further recommendations relating to rules for ad-
mission, conduct, discipline and general procedure of the Idaho
State Bar were formulated and presented to the court, which is
now considering them together with later changes recommended as
a result of legislation passed at the 1929 session of the Leglslnture

The meeting of March 21, 1929, gave attention to five disciplin-

~ary matters, in two of Wthh vroceedings were directed and the

proper committees of discipline and prosecution appointed;
one complaint was dismissed, the investigation showing

- no ground therefor, and two were referred ‘for investigation,

Arrangements were made for an examination and, one ap-
plicant granted permission to take examination. Conference on the
work of the Committee on Unified Courts was had, and a resolution
expressing the regret of the bar at the death of Justice Herman
H. Taylor was adopted and filed with the Supreme Court.

At the April 29, 1929 meeting permission to take examination
was granted to ten applicants, time, place and questions for exam-
ination were fixed, and examining commitiees appointed; one com-
plaint was referred. for investigation, and one referred to Com-~
mittees for disciplinary proceedings. Information indicating that
8. E. Henry, previously disbarred, was continuing the practice of law,
having been received, by direction of the Supreme Court, the Board
instituted contempt proceedings and appointed a committee of the
Bar to progecute. Citation subsequently issued and the matter re-
ferred by the court to Hon. W. F. McNaughton of Coeur d'Alene
to take testimony.. One complaint was reconsidered, and dismiss-
ed, Disciplinary proceedings, theretofore instituted against attor-
neys delinquent in payment of license fees, were discontinued when
payment had been made. Arrangements for Division and the An-
mual meeting of the Bar were commenced, distribution of committee

‘reports directed, and the election of a Commissioner to succeed

President Potts, whose term expires, was ordered. One applicant

. for admission was recommended, a regolution relating to the death

of Hon. H. ¥. Ensign, adopted and ordered filed with the Supreme
Court, and revised recommendations concerning Bar rules were
made to the Court in line with recent legislation,

At Lewiston the Board met June 11th to 13th; granted per-
mission to three to take examination, conducted an examination, and
recommended six, rejecting three, Two of three complaints were
dismissed as not supported by investigation; the third wds defer-

I3
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red for further consideration. A tentative program for this meeting
wag outlined.

The papers of five applicants examined were graded at the

. Boise meeting of July 15th; four were recoramended and one re-
jected; The final program for this meeting was adopted and one

complaint given consideration.

Since the last rteport to the bar, 31 applications for admission
to the Bar have been presented; four were upon certificate from oth-

er states and were recommended for admission; 20, together with

two who had previousiy failed, were examined at the five examina-
tions held, of whom five failed; two were re-examined, and passed;
one failed to appear for examination, and one was rejected without
examination; five are awaiting action of the Board,

Fourteen formal ang three informal complaints were. given
consideration; 15 delinquency disciplinary proceedings instituted, and
one contempt proceeding instituted. T'wo of the informal complaints
were adjusted, one dismissed. Of the formal complaints, three are
pending before -the Board, five were dismissed, one resulted in sus-
pension by the Supreme Court, five are’in various stages of hear-
ing before committees.

During the past: year 48 members of the Bar, in addition to
about 100 who prepared examination questions, have actively served
on committees of the Bar.

The Board has continued the policy, inaugurated last .year, of .
seeing that matters initiated by the Bar are not dropped, but car-
ried through to a conclusion; witness of this are the continuation ‘of

discussions and studies previously instituted relating to Unified
Courts, the Rule Making Power, the Judicial Council, and Probate
Court jurisdiction, and the carrying through to legislation of the
acty recommended by the Bar, all of which were approved by the

 Legislature, and all approved by the governor, save the one provid-
ing for increase of judicial salaries. That the general public regard.

for the Bar has increased is evidenced by the attitude of the Leg-

islature, which officially recognized the responsibility and ability -

of the Bar, as now organized, respecting the administration of jus-
tice in Secs. 4 and 5 of Chapter 98 of the last Session Laws, where-
by the governor, Supreme Coort and Legislature were given power
to request studies and recormmendations by the Bar, relating to the
Courts, practice and procedure, and the administration of justice,
and the Bar itself authorized to ald in the advancement of the
geience of jurisprudence and in the improvement of the administra-
tion of justice. - '

Since the last meeting of the Bar, the death of an unusually
large number of prominent Idaho judges and lawyers has been re-
ported. My list is doubtless incomplete, but reported to me are
¥on. Herman H. Taylor of Sandpoint and Boise, Justice of the Su-

" preme Court; Hon. H. F. Ensign, of Hailey, Judge of the 4th Judi-

cial District; Hon. Edgar C. Steele, Moscow, Judge of the 2nd Judi-
cial District; Hon. James H. Hawley, Boise, former governor of
Idaho; Harry O. McDougall, Boise, Asst. Attorney CGeneral of Ida-
ho; Richard H. Johnson, Boise, Thos. S. Jackson, CGaldwell and Wm,
P. Hanson, Idaho Falls.
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The status of the appropriation follows: (1928 figures are from
July 30, 1927 to July 16, 1928: 1927 figures are from July 10, 1928
to July.21, 1927.)

OFFICE EXPENSE 7-17-28—8-1-29 . 1928 - 1927
: Secretary’s Salary ... $ 975.00 $ 835.00 % 820.00
Stenographer 118.22 102.81

Stamps, stationery, etc, 216.81 . 218.59 '335.74
Travel Expense ... .. 75778 53648 - T766.44
Bar Meetings' ... . 408.40 516.30 311.04
Publication Proceedings ......... 275.00 , 549.60 (Combined
T with 1928)
Exammations . aan 67.00 95.50 70.96
DISCIPHNS ——oeeercvvecermmmmerenrereenee 00:00 412.45 1,352.58
$2,951.42 $3,272.11 $3,770.57

Balance in aﬁpropri_a‘t'ion, July 17, 1928, ... $5,144.75

License fees received to Aug. 1, 1929, .......... 3,285.00

' TOLAL ooeeeenereencccnmees $8,429.75-

Less expenses as above e $ 2, 85142

Balance ip appropriation Aug. 1, 1929 ............35,478.23

Membership—June 30, 1929

. Northern Division ae134
Eastern Division ..
Western Division . ..
Out of BEate e .

Delinquencies 1927—1
Delinquencies 1928—4¢

License payments for 1929 received:
. Northern Division 115

Bastern Division .-115
Western Division ....... .---235
Out of State .o 24
489 ’

VICE-PRESTDENT: The financial report of the secretary will
be referred to the bar commission.

Our revolving fund is audited regularly by an auditor, and all
the expenses of the bar are paid through the regular channels of the
general fund of the State Treasurer, and of course come from the
$5.00 fee that we all pay, and all our claims are approved by the
State Board of Examiners.

The progress pf the bar in legislative matters, I think, will ba
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shown by the report of the Legislative Committee. Now, I have
not myself prepared a report here on the progress of the bar, be-
cause that is the work of the president each year, and his rather
sudden conclusion not to come prevented my doing that, because
I only knew of it this morning. .

I might suggest to the resolutions committee, among other
nwatters which they may congider, this question of judicial salaries.
Idaho ranks along with the very poorest states; we have not chang-
ed salaries since 1909, and everyone who knows anything about liv-
ing conditions knows that the dollar today is worth about sixty
cents. The judges are certainly inadequately paid. I might state
that there are many judges who would like to guit the bench today
if it were possible to do so. We know of men who have resigned
not later than a week ago, because of the inadequacies: of the salar-
ies of the district judges. Our judges are not paid according to
their ability, or according to the importance of their positions, And
it is a crime and a shame and a disgrace to the State of Idaho that
it takes men and puts themn on the bench—takes them out of the
practice where they can make a Hving at least, and which is a per-
manent' sort of thing—puts them on the bench where they must
gever all their connections had in private practice, and at an in-
adequate salary, and then, after the eXpiration of their term. of
office dumps them back into a financial hole. I say it iz a dis-
grace to the State of Idaho that such a thing should occur,

Idaho’s bar has realized that, and we were able to pass two
years ago an act increasing the salaries, but that act was vetoed
by the Executive on the ground that Idaho's financial condition
did not warrant it. To my mind, and speaking as one who has
been and is most friendly to the Executive, I think that was a very
trivial excuse, and anyway not a good reason. The last session of

the legislature, almost unanimously so far as the house was con-- '

cerned, and by a big majority in the senate passed an increase in
salary-to the supreme and district judges, but, notwithstanding the
importunities of the laymen of the State of Idaho, that act again
met ‘death at the hands of the Chief Executive. '

I might say that the bar will again pass an act—or see that it
is passed—increasing these salaries.

While there is a great honor in being a judge, many of the
gentlemen, after the flush of the honor has died away, realize that
the matter of judicial honor is a mighty poor substitute for money,
and that honor fills no craving stomach,

The point that I had particularly in mlnd in counectlon with
this resolutions committee, is that one of the reasons given by peo-
ple interested in causing our judges to exist in somewhat respect-
able poverty ig that we have too many district judges. Now, I
don't know whether we have or not. We tried to get someone to
tell us where we had too many, and the only district that was said
to be too small was the First District. "And I am informed——and
you will probably hear the statistics later—that there are over one
hundred cases pending in Shoshone County, the First District.

There should be a study made of the redistricting of the state;
we should have men appointed in every district to go into the mat-
ter theroughly, and find how many cases have been hefore the courts
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ju past years, and find how many cases have been before the courts
in past years, and find how many are pending; to study the geo-
graphy of the districts, and come to some conclusion prior to our
first meeting next year with a thoroughly prepared, detailed report.

" Then we will know whether this State should be redistricted, and

then we can take the facts to the Executive and the legislature and
lay them on the table, so that they may know.

That is one very important suggestion that I think should be
followed. )

Another supggestion was this: That probate procedure—that
is our system of probate jurisprudence—is all wrong; that instead
ot probate work being carried on, as is constitutionally required, by
a probate judge, often times nmot a lawyer, there should be given
probate jurisdiction to the district Court, with offices of probate
in each county.

That was a suggestion that has found favor. In other words,
the abolition of the probate court. That is a matter that should be
studied and reported at our next meeting.

Then the legislature following will be in a posztlon to change -
the system, and change the salaries, and do, I think, a great good
to the state.

You will pardon me for making these suggestions. I know
that you realize that the president's absence imposes upon me the
duty to make some suggestions along these lines.

I will ask Mr. Griffin to read the report of the legislativé com-

. mittee.

SECRETARY: This is the report that was submitted by the leg-

islative committee.
To the Hon. Commissioners and Secreta.ry of the Idaho Sta.te Bar, .
Boige, Idaho,
Gentlemen: :
. I have the honor to report to you on behalf of the Legxs]atwe
Committee of the Idaho State Rar that the Judiciary Committee of
both Houses of the Twentieth Session of the Idaho State Legisla-
ture, not only welcomed, but invited the Legislative Committees of
the Sta.te Bar to appear before them for the purpose of suggestmg
and discussing needed Legislation in regard to those matters in
which -the Bar is particularly interested.

The following Bills, prepared by the Commissioners and the Leg-
islative Commitiee of the Bar were passed hy the Legislature and
approved by the Executive, to-wit:

~ A Bill to bring about conformity in the provisions relat-
ing to liens of state and federal judgments. 8, L, 1929,
Chapter 51.

2. A Bill amending the statute in regard to foreclosure of
mortgages 50 as to permit joining with the foreclosure ac-
tion, an action to cure defects in title, &: L 1929, Chapter.
113.

3. A Bill strengthening and improving the orga.mzatlon of the
Idaho State Bar. §. L. 1929, Chapter 98.

4. A Bill amending the statute for service by mail so as to

. conformy to modern transportation cond1t:ons 8. L. 1929,
Chapter 86.

A Bill to increase the salary of Supreme Court Justices to
$6500, and of District Judges to $5000 was passed by both Houses
of the Legislature and vetoed by the Executwe
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From my observations during the session’ of the Legislature I
am convinced that body is willing to cooperate with the officers of
- the State Bar in regard to all matters of legislation, relating o
*the Judlcmry, procedure, and the Bar.
Respectfully yours,
CHARLES P. McCARTHY,
Chairman Legislative Committee.
VICE—PRESIDENT ‘The report will be filed, and made a paru
of the report of this meeting.
The next order of business is commuunications from the Prose-
cuting Attorneys' Association. Mr. Wilbur.
MR. WILBUR: Mr. Chairman, and members of the Idaho State
Bar. I was delegated to assist in the preparation of communica-
tions from the Prosecuting Attorneys’ Association for presentation
. at this meeting. For the convenience of the resolutions committee
it has been prepared in triplicate. It was not our intention, how-
ever, to read it, at thid time, but merely to file it.
VICE-PRESIDENT: It is probably better to read it now, so
the resolutigns committee may take some action about it, If there
iz no objection that will be done.
MR. WILBUR: This is the communication of the Idaho Prose-
cuting Attorney’s Association to the Idaho State Bar:

Communication of Idaho Prosecuting Attorneys’
" Association to the Idaho State Bar

_The Idaho Prosecuting Attorneys’ Association having been in
convention at Idaho Falls, Idaho, on:August 8, 1929, and having
congidered the Report of the Committee on Crunma.l Reforms, of
such Association, the following constitutional and legislative changes

embodied in such Report, were adopted by the Association as

proper subjects of recommendation by it, and such changes are
herew1th submitted to the Tdaho State Bar, for its consideration.

1. It is recommended that Section 8829 of the ~Compiled -

Statutes of Idaho, be amended to read the same as Section 954,

Kerr's Penal Code, California, which latter reads as follows:
‘The indictment or information may charge two or more dif-
ferent offenses connected together in their commission or dif-
ferent statements of the same offense, or two or more differ-
ent offenses of the same class of crimes or offenses, under sep-
arate counts, and if two or more indictments. or mformatmns
be filed in such cases the court may order them to be consoli-
dated. The prosecution is not requ1red to elect between the dif-
ferent offenses or counts set forth jn the indictment or -
formation, but the defendant may be convicted of any number
of the offénses charged, and each defense upon which the de-
fendaunt is convicted must be stated in the verdict; provided,
that the court, in.the interest of justice and for good cause
shown, may, in its discretion order that the different offenses or
counts set forth in the indictment or information be tried sep-
arately, or divided into two or more groups and each of the
said groups tried separately.’
2. Tt is. further recommended that Section 9131 of the Com-

piled Statutes of Idaho, be amended to read as follows: -

It shall be the duty of the trial court to examine the pros-.

pective jurors, to select a fair and impartial jury. He shall
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permit reascnable examination of prospective jurors by éoun—

sel for the people and for the defendant.’

3. Tt is further recommended that Section 8810 of the Com-
piled Statutes of ‘Idaho, be amended to read as follows:

‘A defendant in a criminal action or proceeding to which he is
~a party is not, without his consent, a competent witness for
or against himself, but his failure to testify may.be considered by
the court and jury and may be the subject of comment by
counsel. When a defendant takes the witness stand in his own
behalf he may be cross-examined after direct examination to
the same extent as any other witness.’

4. It is further recommended that Section 8810 of the Com—
p11ed Statutes of Idaho, be amended to read as follows:

‘All information .shall be filed in the court having jurisdiction
of the offense specified therein by- the prosecuting attorney as
informant. He shall subscribe his name thereto and endorse
the names of the witnesses known to him at the time of filing
‘the same, and at such time before the trial of any case, as the
court may rule or otherwise prescribe, he shall endorse theré-
on,the names.of such other witnesses as shall then be known to him
The defendant or defendants at the time of his or their arraign-
ment under said information, unless a plea of guilty is entered
thereon, shall make known to ‘the prosecuting attorney all wit-
nesses known to him and at such time before the trial of any
case, as the court may rule or otherwise prescribe, he ghall
make known to the prosecuting attornmey the names of such
other witnesses as shall then be known to him or thermn, provid-
ed that the withesses called by the state or defendants in re-
buttal, need not be endersed upon the information,’

5. It is further recommended that Section 8944 of the Comp11ed-
Statutes of Idaho, be amended (conforming to Section 1096, Kerr's
Penal Code, California, as.amended in 1927) to read as follows:

‘A defendant in a criminal action is presumed to be innocent
until the contrary is proved and in case of a reasonable doubt
whether his guilt is satisfactorily shown, he is entitled to an
acquittal, but the effect of this presumptlon is only to place
upon the state the burden of provmg him guilly beyond a rea-
sonable doubt.’

‘Reasonable doubt. Reasonable doubt is defined as follows: “It

is mot a mere possible doubt; because everything relating to

human affairs, and dependlng on moral evidence, is open to
~ some possible or imaginary doubt. It is that state of the case,
which, after the entire comparison and consideration of all the
evidence, leaves the minds of jurors in that condition that they

- cannot say they feel an abiding conviction, te a meoral eer-

tainty,of the truth of the charge”.’

6. It is further recommended that a new section he added to
Artiele 2, Chapter 321, Title 60, of the Compiled Statutes of Idaho,
to be known as Section 8944-A (conforming to Section 1086-A of
Kerr's Penal Code, California, as amended in 1927), which shall pro-
vide as follows:

‘In charging a jury, the court may read to the jury section 8944

of this code, and -no further instruciion on the subject of the

presumptlon of innocence or defining reasonable doubt need be
given.’

7. It is further recommended that Section 8947 of the Compﬂ-
ed Statutes of Idaho, be amended to read as follows:

‘When two or more defendants are jointly charged with any




16 PROCEEDINGS OF THE

public offense, whether felony or misdemeanor, they miust be
tried jointly, unless the court order separate trials. In order-
ing separate trials, the court, in its discretion, may order a sep-
‘arate trial as to one or more defendants and a joint trial as to
the others, or may order any number of the defendants to be
tried at one trial and any number of the others at different
trials, or may order a separateitrial for each defendant’

8, It is further recommended that Section 8947 of the Com-

piled Statutes of Idaho be amended to read as follows:

‘When two or more persons are included in the same indictment,
the court may, at any.time before the defendants have gone
into their defense, on application of the prosecuting attormey,
direct any defendant to be discharged from the indictment, that
he may beia witness for the people, and his name at that t{ime
may be indorsed on the information or indictment by the prose-
cuting attorney without any other showing, and the motion
shall be entered into the record.’

9. It is further recommended that Section 9084 of the Com—

piled Statutes of Idaho, be amended to read as follows;

‘After hearing the appeal the court must give judgment w1th—
out regard to the !technical errors or defects or to exceptions

which do not effect the substantial rights of the parties, and -

no judgment shall be reversed or set aside or a new trial grant-

ed in any case on the grounds of misdirection of the jury or

the improper admission or rejection of evidence, or for error as
to any matter of pleading or procedure unless after an exam-
ination of the entire cause, including the evidence, it should
manifestly appear, and the court therefrom should be of the
opmmn that the error complained of has resulted in a miscar-
riage of justice.”

-10. It is further recommended that Article 1, Section 7, of the
Constitution of the State of Idaho, be amended to read as follows:
‘The right of trial by jury shall remain inviclate, but in civil
actions three-fourths of the jury may render a verdict and the
legislature may provide that in all criminal cases except those
punishabie by death, five-sixths of the jury may render a. ver-
dict. A trial by jury may be waived in all criminal cases ex-
cept those punishable by death, by consent:of both parties ex-
pressed in open court, and in civil actions by the consent of
the parties signified in such manner as may be preseribed by
law, In civil actions, the jury may congist of twelve or of any
number less than twelve upon which the parties may agree in
open court. In criminal cases in justice and probate courts, the
jury shall consist of six jurors.
- 11, It is further recommended that such constitutiona] changes
be made and such legislation enacted as shall give the District Judge
in our state courts the right to comment on the evidence and cred-

~ ibility of witnesses, to the same extent as is mnow perm1tted in the

Federal Courts.

12. It is further recommended that Section 2624 of the Com-
piled Statutes of Idaho, be so amended as to permit the joinder of
alt offenses under the State Prohibition Law in one information.

VICE-PRESIDENT: Mr. Wilbur, of course, I don’t suppose that

__this meeting can do more than congider generally tbis report, and
that probably it will be printed and referred generally to the bar,

and probably committees appointed for its consideration, and the
action of the bar as a whole taken at the next years meeting. So
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that whatever becomes of it the recormmendations of the bar as a
whole may be heard. v

MR. WILBUR: That is the recommendation.

VICE-PRESIDENT: I think in the few minutes we have left
before the adjournment, it might be well to suggest the reason that
you have for the earlier recommendations. I think the latter
reccmmendations are matters of more knowledge, and that we all
have more or less views on those. But as to some of these recom-

.mendations you have made I think your notion in making them

would be of value to us.

MR. WILBUR: These recommendations all came from the
committee, and I think perhaps it would be well to turn that mat-
ter over to Mr. Reid Millar of Blackfoot.

MR. MILLAR: The Prosecuting Attorneys’ Association last
year appointed a committiee to make an investigation and malke
recommmendations for reform in our criminal procedure and in our
criminal law where apparent defects were, in order that we might
cope with the greater crime wave throughout the United States.

These recommendations, I might say have been taken large-
ly from the suggestions and investigations by the various crime
commissions in the various states. You noticed when Mr. Wilbur
read the recommendations most of them are. taken from the Cali-
fornia Code as it mow exists. Some four years ago two outstand-
ing lawyers in California were appointed for the purpose of revis-
ing the criminal code there; and they spent some two months at
Sacramento for this purpose, making some fifty amendments in the
criminal code. And after comparison with our code and the defects
in the administration of justice under our criminal law, we ha.ve
made these suggestions.

The first suggestion, regarding the joinder of charges or
several offenses against the same defendant in one indictment or
information, was adopted in California for the purpose of speed-
ing administration of criminal justice; and disposing of the cases
exactly in the same way as they are disposed of now, except that
they may be consolidated and proved at the same time. This has
resulted to a great degree in speeding up criminal cases through

" the courts in California.

The next suggestion, that it shall be the duty of the trial court
to examine prospective jurors, came as & result of a suggestion by
a district judge in this state, that probably our state laws as they
now are, did not prohibit that right and that the distriet judge
should be allowed that privilege. I think there need be no comment
on the fact that a district judge as he sits as a trial judge in the
state courts has his hands tied by rules and regulations, until he
becomes a mere referee under our law in the admninistration of jus-
tice. The report comes from the chairman of the Committee on
Criminal Law and Criminology of the American Bar Association
that it has resulted in the speeding up in the gelection of juries to
a very, very limited time; that the jurors are examined as to their
general qualifications by the court, and then with regard to the
particular characteristics upon which the defense or prosecution
countsel wishes to examine the jurors, under the direction of the
court.
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The next recommendation regarding the privilege of a defen-
dant to witbhold himself from the witness stand. The same recom-
mendation in regard to this has been made all over the United
States, and has gained momentum until today it has found its way
into the constitution of three states, and into the statutes of sever-
‘al other states. It is a subject of comment throughout all the United
States, but I do not think anyone can give any good reagon why
such an enactment should not be made. A defendant, of course,
if he is guilty, will not take the witness stand, unless it is ab-
solutely necessary; and a defendant who is innocent ig anxious to
take the witness stand to prove his own innocence. The recommenda-
tion as it stands proposes that this failure to take the stand may
be subjected to comment by counsel; and when he does.take the
stand he may be cross examined as any -other witness. The recom-
mendation regarding the filing of the names of the witnesses by the
prosecuting attorney, and also requiring the defendant to furnish
. the names of his witnesses, is one that has come as a suggestion on
the part of the prosecutors here, and on the part of the prosecutors
of Washington and Montana. Why should a defendant be given the
.privilege and opportunity of obtaining all of the facts and evi-
dence of the state's case, and all the names of the state’s witnes-
ses, and not have the responsibility of doing anything but to make
his plea or file his demurrer? The state is entirely shackled and
handicapped by this method of prosecution to determine the de-
fense of the defendant, and often times miscarriages of justice have
occurred, and criminals have escaped as the result of some alibi
or frame-up that has been sprung as a surprise on the prosecutor,
and the matter disposed of without an opportunity for the prose-
cutor to prepare himself thereon. :

The recommendation with regard to the presumption of in-
nocence. Of course, that is used mostly to befog, the minds of
jurors. Ome juror in a criminal case which was heard not long
ago, after the close of the trial, walked up to the prosecutor, and
made this remark: “I believe that man is guilty, all right, but you
didn’t prove him guilty.)” He was asked if he knew any of the
facts of the case before the trial, and he said that He did not. Yet
he was the man who hung that jury, and was the sole man on the
jury who was balled-up about this reasomable doubt to such a point
that though he believed the man guilty, yet, through a misunder-
standing of reasonable doubt, he heid out for acquittal and result-

ed in a hung jury. The change proposed in the recommendation -

conforms exactly to the code adopted in California, that the effect
of the presumption of mnocence is only to place upon the state
the burden of proving guilt beyond a reasonable doubt, and then
give the statutory definition of reasonable doubt, and giving the
court the right to give that definition as the one instruction on
reasonable doubt. That, in my mind, and in the minds of the
prosecutors assembled yesterday, would allow the jurors to receive
more freely than any other way the clear and simple principle
ot reasonable doubt. ‘

Now the recommendation that two or more defendants, joint-
ly charged with any public offense must be tried jointly. There is
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only one word necessary to be changed in this recommendation, anc
that is the word "must,” where the word “may” should be used.
Thus giving the court more latitude in the right to charge and try
those jointly who have been jointly implicated in crime.

The next provision having to do with the reversal of judgments
is one that has been adopted throughout the United States to a
‘great extent, to overcome technicalities of the old common law which
have crept into our administration of justice as a shield or cloak,
a means of release, probably, for more criminals after conviction
than any other way. This recommendation as here presented is in
precizely the same language as the recommendation of the Ameri-
can Bar Association in a bill which was presented to Congress some
years ago. It is almost word for word with the provisions on this
subject that have been adopted recently in California. And, as I

- say, it strikes directly at the cloak of technicalities that the defen-

dant has used to escape punishment for his crime.

The other recommendations I think it will not be necessary to
discuss, particularly, as they are gelf-explanatory, But in offering
these to this Bar—these recommendations—we want to assure you
that it is after careful thought, and after a good deal of consider-
ation that these things have been recomimended. Changes must
come, as we advance and progress. : -

I think before a great while this body should take upon itself
the respongsibility of spongoring somewhere in this state a central
bureau of identification, and that the legislature should provide
an appropriation for a state organization to assist in combatting

- criminals and men who commit crime in one county that is not so

flush with finance, and whose officers are not skilfully trained in
the detection of crime and the methods of criminals, and conse-
quently sorely handicapped, if not absolutely helpless to cope with
the problemn. This spring there have been four burglaries with
explosives, safe blowing, between Shelley and Ashton, and not one
clue as to the identity of the burglar or burglars has been -dis-
covered. There are other crimes that have been committed, not
by local criminals, but by men who travel in high powered auto-
mobiles; from county to county, and state to state, and who are
trained and skilled in their method of obtaining a living, and the
officers of the state and coulties are absolutely helpless to cope
with their gcientific methods of work,

Something must be enacted by the state for the employment of a
bureau of identification, as a state unit to serve the entire state,
and to employ men therefor who are trained and skilled in the thé
detection’of crime. Instead of calling Liuuke May or someone else
to come down here at the rate of $100.00 a day—an expense that is
prohibitive in many instances in counties in which crimes have been
committed,

Gentlemen, it is with this view, and with this attitude that
the prosecuting attorneys of the state make these recommendations,
I thank you. : T

SECRETARY: I move that the communication of the prose-
cuting attorneyas be submitted to the resolutions committee..

Motion duly seconded. .

VICE-PRESIDENT: It has been moved and seconded that the




20 PROCEEDINGS OF THE

recommendations of the Prosecuting Attorneys’ Association be sub-
mitted to the resclutions committee. i
" MR. MARTIN: Would that be with the thought of securing
some report on these recommendations at this meeting ?
VICE-PRESIDENT: I don't know. I think that it would be with
the idea of securing some sort of recommendation on them. " Probab-
ly they will be submitted to the-next meeting, and then we will come
to a decision. )
Any further discussion on the motion?
If not, all in favor signify by saying aye.
Carried. ) }
SECRETARY: I move you that the resolutions committee be di-
rected to prepare appropriate resolutions relating to the Honorable
Herman H. Taylor, H. F. Ensign, Bdgar C. Steel and others of the
members of the bar who have died since the Iast meeting of the bar.
Duly seconded. '

VICE-PRESIDENT: You have heard the motion. Is there any

discussion? If not, all thogse in favor kindly signify by the usual
sign. : ‘

Carried.

SECRETARY: I wish to make an announcement at this time.
Mr. Frawley, of Boise, on a special committee of the American Bar
Association to secure members to that association, asked me to
bring to the attention of the members of the bar here, those who
are not members of that association, the matter of becoming mem-
bers of the American Bar Association. .

If any one here is desirious of joining, or intending to join the

association, I have the application blanks here. Those of you who'

are members know something of the American Bar Association

" Journal, and thogé who are not I am sure would appreciate receiv-

ing this journal. The Journal has some very remarkable articles,
from time to time, on different matters of interest to-the bar—
legal reform, and things of that character—and I am sure you would
feel yourself well repaid. If anyone here desires to sign one of these
applications, the forms are here on my desk.

VICE-PRESIDENT: There are on, the desk a number of copies
of Committee Reports and Announcements, also a number of pro-
grams, and when you leave you may get them.

The afternoon meeting will convene -at two o’clock.

Thereupon the meeting adjourned for the noon recess,

At 2:00 o'clock P. M. the meeting reconvened for the after- -

noon session, and the following proceedings were had, to-
wit: . . ,
VICE-PRESIDENT: Gentlemen, during the recess there were

several of the attorneys discussing a matter, which might be well to - -

have in mind, the fact—for it is a fact—that in many places in -the
state real estate dealers, bankers and possibly others are doing very
jmportant legal work, such as drawing deeds, contracts, wills and

g0 on. 'The bar commission feels that it would like to know of such -

cases, and would like to test out whether such men who carry on
worl that requires legal knowledge, can carry on that way or not.
We have a provision of law which makes it contempt of both gu-

. preme and state courts to practice law, or to hold oneself out as
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capable of practicing law, unless he be a licensed attorﬁey. Now
that isn't possibly generally known. And possibly some of you do
not know that we have no standing discipline committees at all, but
that every lawyer is, in himself, a disciplinarian, and in the event

. anything is wrong it should be reported to the bar commission; and

then the bar commission appoints for each case a separate prose-
cuting comnmittee. In the event you know of cased of that type let
us know, so that we can test them out. Of course, I am rather of
the opinion myself that some of the trouble arises from the fact
that a good many of us are printing press lawyers; that we our-
selves pay no attention to the printing of a deed, we buy it from
some printer, have our stenographer fill in the data, and let it go
at that. 'That is true of mortgages, and it is true of other instru-
ments, which really require some thought. We do not give it
enough thought, and we are somewhat to blame because we have
let the printer de our work.

Report of Committee on Judicial Council and Rule
- Making Power |

To the Ionorable Commissioners of
The Idaho State Bar.

This commitiee was appointed in 1928 to consider the organ-
ization of a judicial section of the bar association, and to suggest
uniform district court rules and to report on the legality and advisi-
bility of adopting the judicizl rule making power in Idaho.

Our state constitution requires district judges to report to the
justices of the Supreme Court, and they in turn to the governor,
defects in our - existing constitution and laws, but without machin-
ery for organized. effort along this line the good that comes from
s compliance with these reguirements is at best desultory and un-
systematie. In the short time this committee had prior to the
1928 meeting of the bar association to consider the matters refer-
red to it, their views crystallized into the recommendation that the
constitutional function of the judges in this respect be vitalized by’
providing for an annual meeting of all the district judges with ‘the
justices of the Supreme Court and with the state bar commission or
a committee of the association, for the purpose of making a full sur-
vey of the field of procedural needs and of systematically formulat-
ing needed changes for adoption by the legislature. The further
study we have been able to make since the report of last year has
convinced us that the judicial conference so suggested should be
incidental to a amaller and more compact judicial council.

The situation calling for reform in legal procedure is by no
means so critical in this state as in the states containing large cities,
where the very density of population and complexity of business and -
industrial organization has brought about a flood of litigation with
which the trial courts have been powerless to cope for lack of time—
2 situation that does nof exist in the less crowded sections of those
states, nor generally in the trial courts of Idaho. Nevertheless, we '
are operating under fixed rules, in the main adapted to conditions’
existing' in the middle of the last century at a time when the sys-
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tem of court procedure became congealed by the adoption of the |

Tield Code and its offspring in the varlous states. While since
then governmental institutions other than the courts have made
rapid progress consistent with the evolution of government and
society generally, but little change or improvement has been made
in court procedure. This situation has often been ascribed to the
fact that by the practice acts courts were deprived of the power
to regulate their own procedure. It is probably rather due to the
fact that regardless of where rests the ultimate power to adopt the
rules of procedure, there hag been in existence mo body, either leg-
islative or judicial, adapted to the scientific study of court proced-
ure and its revision to meet changing conditions. Had such a body
existed, it is probable that legislatures would in general have adopt-
ed their work in greater or lesg measure. .

Ideally each court should be free to formulate its own pro-

- cedure. That this is true has been recognized by legislative bodies
generally, whenever a new hoard or commission exercising quasi-
judicial functions has been created. Practically every = board or
commission established by congress or by the state legislatures is
given the power to adopt its own rules of procedute, and is held
accountdble only for the substantive results, However, it is of
course not practicable for our trial courts to each adopt its own
procedure, The paramount necessity for uniformity, recognized by
Constitution, Art. V, Sec. 26, demands that rules for the trial courts
be in the main fixed, either by suéh courts acting.in accord, or hy
some agency outside of them. The Supreme courf, by training and
understanding of the problems should be better adapted than is a
legislature to the task of regulating court procedure; it, however,
is already overburdened and is besides out of direct contact with

the. daily problems of the trial courts and of ‘lawyers, practicing in.

them. In the Journal of the American Judicature Bociety for June,
1928, p. 19, a contributing editor says: “This society has argued re-
peatedly that the making of rules generally in the procedural field
is not naturally a function of the supreme courts. They exist for
other work of paramount importance. They are overworked. Our
history is full of examples of the reluctance of supreme courts to
exercise the rule making power. In England there was the same
condition in the early years under the Judicature Acts, and not un-
' til a Rules Committee was created was the power energetically
exercised.” Professor Whittier of Leland Stanford University, in
the same journal for Jume, 1927, points out that though the highest
courts of Alabama, Colorado, Delaware, Michigan, New Hampshire,
Virginiz, ana other states, have for periods varying from a few
years to upwards of Half a century had the power to prescribe pro-

cedure in inferior courts, practically nothing had been done to that .

end. We think it evident that to give to the supreme court of this
state, overburdened as it is with appeliate work, the added burden

of initiating a revision of the rules of procedure for trial c;ourts.‘

would necessarily result as it has resulted elsewhere, .
¥aced with a grave condition of congestion and delay in the
trial courts of its cities, in 1919 the Massachuseits legislature ap-

pointed a commission to investigate the judicature of the common-.

wealth. TIn 1921 this commission reported its conclusions and re-
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commended the establishment of a judicial council.- In its report
it said: “It is not a good business arrangement.for the common-
wealth to leave the study of the judicial system and the formulation
of suggestions for its developments almost entirely to the casual
interest and initiative of individuals, The interest of the people for
whose benefit the courts exist calls for some central clearing house
of information and ideas which will focus attention upon the exist-
ing system and encourage suggestions for its improvement ¥ * ¥

some central official body is needed for the continuous study of
questions relating to the court.” In conformity with this recom-
mendation, in 1924, the Massachusetts Judicial Council was estab-
lished, consisting of judges and lawyers. Already the Legislature
of Ohio had, in 1923, following the report of the Massachusetts com-
mittee, established such a council; and though only six years have.
intervened, more than one-fourth of the states have adopted similar
measures. Such councils now exist, or have been authorized, in
Virginia, Kansas, Connecticut, California, North Carclina, North
Dakota, Ohio, Rhode Island, Oregon, Washington, Kentucky, Michi-
gan and Massachusetts; in Wisconsin a conference of judges has
been established, which in some of the other states named exists
in connection with the judicial council, but in addition thereto. The
bar associations of Missouri, Oklahoma, Pennsylvania, Colorado,

Tllinois, and probably other states have recommended the estab-

lishment of judicial councils. The purpose of the councils general-
1y is to make a survey of existing conditions, and to formulate re-
medial statutes or rules and recommend their adoption. They com-
monly consist of the chief justice of the highest appellate court,
with other judges of that and of lower courts, and a designated
number of practising lawyers; and include variously in different
states other members, such ag the chiirman of the judiciary com-
mittees of the legislature, the attorney general, a prosecuting at-
tcrney, and in some of the states the dean of the law school of the
state university. The judges are commonly selected by the chief
justice or by his court, the lawyers are sclected in the same way,
or are appointed by the governor, or where, as here, the bar is well
organized, by the executive committee of the bar association. Their
terms vary from one to four years, with varying dates of expira-
tion, calculated to give permanency and continuity to the personnel

of the council. Their meetings are fixed at varying periods, with - :

ather meetings subject to the call of the chairman. Quite univer-
sally their expenses and their clerical assistants are paid; in none
of the states save Kentucky, where they receive a -salary of $600,
do’ they receive other compensation. A paid secretary is provided
in some cases. ‘

The Massachusetts council has been the most active for the
lodgest period. .Its meetings are very frequent and its work appar-
ently almost continuous. It has published four annual reports,
a total of over 500 pages. Much of its reports has been devoted
as have the reports of other councils, to surveys of the -condition of
the dockets of all the courts, and much of the recommendation has
had to do with the relief of congestion of the calendars. The recom-
mendations of that council have totaled 34, of which, up to the
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present year, but 10 have been adopted by the legislature, and the
bar agsociation of the state is endeavoring to awaken among lawyers
the importance of securing the adoption of the recommendations.

. The Rhode Island council, on the other hand, recommending in
1928, 11 measures, saw them all adopted by the legislature,

The California legislature this year enacted, with some amend-
ments, and the governor approved, some 35 out of 50 bhills iatro-
duced at the instance of the judicial council of that state.

In Washington the rule making power has been conferred on
the supreme court, and all of the recocmmendations of the council
contained in the first report of the commission have heen adopted.

In Kansas the supreme court has the power to make the rules;
the council has proceeded slowly and carefully, making elaborate
surveys of existing conditions of the dockets, sending out some
5,000 form letters to the judges and the bar asking for suggestions
including their views upon specific suggestions of the council and
from the replies formulating a set of concrete recommendations
which they have subinitted to the trial judges before asking their
adoption by the Supreme Court. The care and deliheration of this
council seem especially calculated to secure satisfactory results.

The Connecticut council in its first report in November last '

has recommended some twenty measures, the success of which we
have not learned. ) :

In North Carolina, North Dakota and Kentucky, all of the

" judges of the supreme and the trial courts are -members of the
council. In North Carolina the number is thus about 50, and is
said to be.unworkable because of its size and the further fact
that the appropriation was entirely inadequate. Kentucky's law is
too recent to demonstrate its efficiency..

Among the subjects considered by the councils that have been
formed and upon which they have made recommendations are
methods of temporarily transferring judges from one court to an-
other to relieve congestion in the latter; relief of appellate courts;
walver of Jury trails in civil and criminal cases; correction of er-
rors by ‘trial judges without necessity of new trial; rendition of
declaratory judgments; selection and instruction of juries; and a
multitude of matters relating to pleading, evidence and trial prac-
tice gemerally, with a view to rendering the administration of jus-
tice more speedy and efficient, o

In the nature of things the body should be sufficiently small to
permit of ready meeting and narrowed responsibiity., Our sugges-
tion for this state would be that the council consist of two justices

- of the Supreme Court and three district judges, all to be selected by
the Supreme Court; and five lawyers to be selected by the com-
missioners of the bar association, preferably to include the cornrnis-
sioners themselves, except’insofar as by reason of undue burden
thereby imposed upon them they should consider it unwise to aet,
There are some considerations favering the se‘iection of the law-
yer members by the supreme court out of a larger number select-
ed by the bar commissioners. Any bill should include a provision
for expenses, for it is the history of the councils organized that
without it they cannot properly function, and a non-functioning
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council would be of less vaiue than none, Kansas obtained an appro-
priatidn of $1,000, but that council say that $6,000 is required. " Cali~
fornia appropriated $50,000. The older councils urge that a sec-
retary who can devote his time or a large portion of it to the work,

‘and with suitable salary, be provided,

None of the judicial conncils thave been given the power to
themselves adopt rules for the courts, except in California, where
the council may adopt rules not inconsistent with law. The Ameri-’
can Judicature soclety favors the judicial council as a rule mak-
ing body. On the other hand.the secretaries of some of the coun-
cilz have written us advising against incorporating the rule making
power in a bill for a judicial c¢ouncil, largely, however, as a matter
of expediency in securing its adoption. The logic of giving such a
body the power of adopting the rules for courts to operate under is
not readily apparent. Logically it would seem that the Supreme
Court, as the final interpreter of the rules, should have the power
of adopting them or ncot; and that the vice invoived in the courts
not being self-governing would exist in as harmful a manner, theo--
retically, as it does now, if the power to adopt procedure were trans-
ferred from the legislature to scme other extranecus body such as
a judicial council. It seems eminently fitting that the supreme court,
as the head of our judicial system, should be the enacting power
as to rules.

From the success which the legisiative committee of this as-
sociation has had ip procuring the enactment of measures it has
proposed to the legislature, we can probably expect that a like suc-
cess would follow the recommendations of a judicial couneil, if it op-
erates as sanely and advisedly as it should. The provision made
by the twentieth session of our legislature that the governor, su-
preme court or legislature may request investigation and report
by the Bar Agsociation of matters pertaining to court procedure and
the administration of justice indicates a friendly attitude of the
legislature towards this organization and its confidence in an or-
ganized bar, The more specialized judicial council would no doubt
meet with equal respect. However, it iz quite apparent that its
recommendations would meet with a readier understanding if the
rule making power be vested in the supreme court, ) )

Whether the rule making power can he conferred upon the su- ’
preme -court for trial courts without a constitutional amendment
admits of much question. Qur constitution provides that the leg-
islature shall provide a proper system of appeals and regulate
by law when necessary the methods of proceeding in the exercise
of their powers of all courts below the supreme court. It may he
that the power to prescribe procedure is not such a power as may he -
delegated by the legislature to the supreme court; this is -a ques-
tion we cannot decide. In any event the establishment of a judiclal
council is of prime importance and the vesting of the rule mal-
ing power for all the courts in the supreme court should not pre-

- cede the creation of a judicial council.

Buch investigation 'as we have hbeen able to make of pure-
ly judicial conferences does not indicate that they can operate as
efficiently as a judicial council constituted as here suggested. A
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smaller body is more wieldy and the assistance. of practicing law-
vers is of obvious importance; and a selection with the specialized
function of a judicial council in view is also desirable. However, in
addition to the regular meetings, a meeting of the council, annual
or biennial, attended by all the judges of the supreme and dis-
trict courts, would be of immense value, and if it were made pos-
sible by an appropriation to defray the actual expenses, would
provide the much needed judicial conference which has been of val-
ue in other states, and would give life to the constitutional duties
of judges mentioned at the beginning of this report. Such a 'sys-
tem is in operation in Kansas and other states, and the secretary of
the Kansas Judicial Council reports that much in the direction of
uniformity and bettering of procedure has been accomplished by
their judicial conference.

We submit herewith copies of the laws, or, as in California, the
constitutional amendment, establishing judicial councils in other
states. :

Respectfully submitted,

DANA 8. BRINCE,

RAYMOND L. GIVENS,

CHARLES P. McCARTIIY,
Committee.

California

Sec. 1a.. There shall be a judicial council. It shall consist of

the chief justice or acting chief justice, and of one associate justice-

of the supreme court, three justices of district courts of appeal,
four judges of superior courts, one judge of a police or raunicipal
court, and one judge of ah inferior court, assigned by the chief jus-
tice to sit thereon for terms of two years; provided, that if any
judge so assigned shall cease to be a judge of the court from which
he is assigned, his term shall forthwith terminate. The chief justice
or acting chief justice shall be chairman, No act of the council
shall be valid unless concurred in by six members.
The judicial council shall from time to time:

{1) Meet at the call 6f the chairman or as otherwise prqvided
hy it.

(2) Survey the condition of business in the several courts with a
view to simplifying and improving the administration of justice.

{3} Submit such suggestion to the several courts ag may seem
in the interest of uniformity and the expedition of business.

- {4) Report to the Governor and Legislature at the com-
mencement of each regular session with such recommendations as
it may deem proper. C

(6 Adopt or amend rules of practice and procedure for the

several courts not inconsistent with laws that are now or that may -

hereafter be in force; and the council shall submit to the legislaure,
af each regular segsion thereof, its recommendationy with refer-

N
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cnce to amendments of, or changes in existing laws relating to
practice and procedure. . :

(6) BExercise such other functions as may be provided by law.

The chairman shall seek to expedite judicial business and to
equalize the work of the judges, and shall provide for the assign-
ment of any judge to another court of a like or higher jurisdiction to
assist a court or judge whose calendar is congested, to act for a
judge who is disqualified or unable to act, or to sit and hold court
where a vacancy in the office of judge has occurred.

The clerk of the Supreme Court shall act as secretary of the
council.

The several judges shall cooperate with the council,: shall
sit and hold court as assigned, and shall report to the chairman at
such times and in such manner as he shall request respecting the
condition, and manner of disposal of judicial business in their re-
spective courts. _

No member of the council shail receive any compensation for
his services as such, but shall be allowed his necessary expenses for
travel, board and.lodging incurred in the performance of his du- '
ties as such. Any judge assigned to a court ‘wherein a judge’s -
compensation is greater than his own shall receive while gitting therein -
the compensation of a judge thereof. The extra compensation shall
be paid in such manner as may be provided by law. Any judge as-
signed to a court in a county other than that in which he regularly-
gits shali he allowed his necessary expenses for travel, board
and lodging incurred in the discharge of the assignment.

Sec. 6. There shall be in each of the organized counties, or
cities and counties of the state, a superior court for each of which
at least one judge shall be elected by the qualified électors of the
county, or city and county, at the general state election. There may -
be as many sessions of a superior court at the same time as there
are judges elected, appointed or assigned thereto. The judgments,
orders, and proceedings of any session of a superior court held by
any one or more of the judges sitting therein, shall' be equally ef-
fectual as though all the judges of said court presided at such ses-
sion.

Sec. 7. The judges of each superior court in which there are
more than two judges sitting shall choose, from their own num-
ber, a presiding judge, who may be removed as such at their plea-
sure. Subject to the regulations of the judicial council he shall dis-
tribute the huginess of the court among the judges, and prescribe the
order of business. -

Bec. 8. The term of office of judges of the superior courts
shall be six years from and after the first Monday of January af-
ter the first day of January next succeeding their election. A wva-
cancy in such office shall be filled at the next succeeding general
state election' after the first day of April next succeeding the ac- .
crual of such vacancy by the election of a judge for a full term to
commence on the first Monday of January next succeeding his elec-
tion. The governor shall appoint a person to hold such vacant of-
fice until the ¢ommencement of such term,
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Connecticut

Be it enacted by the Senate and House of Representatives in
CGeneral Agsembly convened: '

Section 1. There shall be a judicial council for the ‘continuous
study of the organization, rules and methods of procedure and prac-
tice of the judicial system of the state, the work accomplished and
the results produced by that system and ity various parts. Said
council shall be composed of the chief justice of the supremne court
of errors or some other justice or former justice of that court ap-
pointed from time to time by him--one judge or former judge of the
" superior court, one judge of a common pleas court and one judge of
a city court, all to be appointed from time to time by the chief jus-

tice of the supreme court and not more than four practicing attor-

neys at law and one state’s attorney to be appointed by the governor.
The appointments by the governer shall be for such periods, not ex-
ceeding four years as he shall determine,

Sec. 2. The judicial council shall report biennially on or be-
fore December first, to the governor, upon the work of-the various

branches of the judicial system, together with ‘any recommenda- -

tions it may have in connection therewith. It may also from time
to time submit for the consideration of the judges of the various
courts such suggestions in regard to rules of praciice and proced-
ure as it may deem advisable. -The clerks of the various courts and
other officials thereof shall make to the council such reports, from
time to time, as the council may prescribe. S

Sec. 3, No member of said council shall receive any compensa-
tion for his services, but said council and the several members there-
of may be allowed such sum for clerical, travel, and incidental ex-
penses ag the board of control shall approve. :

Kansas

Be it enacted by the Legislature of the State of Kansas:

Section 1. A judieial council is hereby established and created,

which shall be composed of one justice of the supreme court, two
judges of different judicial districts, each of whom shall have
served in such capacity four years previous to his appointment, four
resident lawyers, each of whom shall have been admitted to prac-
tice for not less than ten years previous to his appointment, the
chairman of the judiciary committee of the house of representa-
tives and tbe chairman of the judiciary. committee of the senate. All

members except chairman of semate and house judiciary communit-

tees shall be appointed by the chief justice of the supreme court.
©Of the members first appointed, one judge and two lawyers shall
be appeinted for a term of two years, and one justice, one judge
and two lawyers for a term of four years. Upon the expiration of
the terms of those first appointed each succeeding member shall be
appointed and hold office for a term of four years and until his
successor shall have heen appointed and qualified. The terms of the
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chairman of the senate and house judiciary committees, and all
other members shall terminate upon guch member ceasing to belong
to the class from which he was appointed. All vacancies except
those of chairmen of the senate and house judiciary committees shall
be filled by their successors as such chairman.

Sec. 2. The judicial council shall select one of its members as
chairman for such period as it may choose, and shall meet semi-
apnually and more freguently, if necessary, upon call of the chalr-
Iman.

Sec. 8. It shall be the continuous duty of the judicial council
t~ survey and study the judicial department of the state, the volume
and condition’ of business in the courts, whether of record or not, the
methods and rules of procedure therein, the time elapsing bhetween
the initiation of litigation and the conclusion thereof, and the condi-
tion of dockets as to unfinished business at the closing of terms; to
receive and congider suggestions from judges, members of the bar,
public officials and citizens concerning faults in the administration
of justice, and remedial rules and practice; to recommend methods
of simplifying civil and criminal procedure, e};;beditiug the transac-
tion of judicial business and eliminating unnecessary delayvs therein

. and correcting faults in the administration of justice; to submit

from time to time to the courts or judges thereof suggestions as
to changes in rules and methods of civil and criminal procedure as
may be deemed by the council to be beneficial, .

Sec. 4. The council shall submit to the governor on or before
December 1st of each year a written report of the work of the
council, the facts ascertained, the condition of business in the
courts, conditions found to be defeating or deferring the adminis-
tration of justice, with recommendations concerning needed changes
in the organization of the judicial department, in rules and methods
in civil and criminal procedure and pertinent legislation. Such re-
port shall be printed by the state printer and copies thereof distri-
buted to all members of the legislature and judges of the supreme,
district, county, probate and.city police courts, and justice of the
peace in this state.

See. 5. The clerks of the various courts of record in this
state, judges and justices of courts not of record, and sheriffs and
police officers, shall on request of the judicial council and without
charge, furnish such information relating to rules, methods and
procedure in vogue in their respective courts, and the condition
of legal business therein ag may be deemed necessary by the coun-
cil of performing its duties. T

Sec. 6, All members of the council shail serve without compen-
gation but shall be paid their actual and necessary expenses in-
curred within the state of Kansas in the performance of their duties.
A1l bilis and accounts of the council shall be approved by the chair-
man and shall be audited and paid as other claims against the.
gtate, authorized by law.

Sec. 7. This act shall takie effect and be in force from and af-
ter its publicationin the statute book.
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Kentucky

Be it enacted by the General Assembly of the Commonwealth

of Kentucky:

1. That there is hereby established the Judicial Council of the
Commonwealth of Kentucky. Such council shall consist . of the
Judges of the Court of Appeals of Kentucky and the Circuit Judges
ot said Commonwealth. The Chief Justice of the Court of Appeals
shall be the presiding officer. . ‘

2. Said council shall ineet on the call of the Chief Justice of the
Court of ‘Appeals. Said meeting shall be called at least once a year
at some convenient time, and at soine convenient place in the state.
It shall be the duty of all members of said Council to attend such
gession.

3. It shall be the duty of said Judicial Council to study the or-
ganization, rules, methods of procedure, and practice of the judicial
system of the Commonwealth of Kentucky, the work accomplish-
ed and the results produced by that system in its various parts;
the problems of administration confronting the Courts of the Com-~
monwealth and the judicia) systemiin general. It shall be the duty
of each Circuit Judge to prepare and submit to the Council at such
seasions a report setting forth the conditions in the Cireuit Courts
over which he presides and of the business dispatched and pending
in sajd Circuit Courts. It shall be the duty of said Council to report
biennially to the general assembly of the Commonwealth of Ken-
tucky concerning the work of the various branches of the judicial
system of the Commonwealth together with any recommendations it

‘may have for the modification or amelioration of existing conditions

or for any amendments to the Codes of Practice and Procedure.

4. The clerks of the various Courts of the Commonweaith shall
make such reports to the Council as the Council may demand. Said
clerks making reports shall receive fifty cents for each page re-
ported to said Council and shall be paid as other expenses of the
Council are paid. The Council i3 empowered in its discretion to
hold before the full Council or any committes thereof it may consti-
tute for such purpose, public hearings on any question concerning
which the Council may deem it proper to hold public hearings.

5. If any session of said Council shall be held between the time
of the election or appointment of any Judge of the Court of -Appeals
or of any Circuit Judge and the timie such judge-elect or so ap-~

~ pointed shall take office, it shall be the duty of said judge-elect or so

appointed to attend suchk session of said council. )

6. Each member of said council shall receive as compensation
for attending the sessions of said Council or of any comrnittee there-
of, and for his services as a member of such Council or any commit-
tee thereof, the sum of six hundred dollars (§600.00) per annum,

payable in equal monthly installments at the same time as hig sal--

ary as judge is paid; provided, however, that no member of said
Council whose salary as a circuit judge, which is paid by the state,
is supplemented by any county or district and no member of the
Court or Appeals and no judge-elect or appointed but who has not
at the time he attends any session of the Council been inducted into
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office shall receive any compensation for attending any session or
the Council or of any Committee thereof or for his services as a
member of such Council or any committee thereof, The said mem-
ber and said judges who shall attend any session of said Council

. or that of any committee of sgid Council shall be allowed their nec-
essary traveling expenses and such other actual .expenses as do

not exceed ten dollars ($10.00) per day for each day of any such

session and for such days as may be reasonably necessary for-them

to reach and return home from the place of meeting of any such

session. All claims for expenses &s provided for in this act shall .
be allowed and paid as provided by law for the payment of other
claims against the Commonwealth but before such claims shall be

allowed by the Auditor, the same shall be presented to and approved

by the Chief Justice of the Court of Appeals.

7. The Counecil and its committees shall be allowed from the
State Treasury such necessary expenses for clerical and other ser-
vices as the Chief Justice shall approve, the same to be allowed
and paid as provided by law for the payment of other claims against
the Commonwealth.

8. All laws or parts in conflict with any provision of this Act
are hereby repealed. .

Ma,ssachusetﬁs

Be it enacted ete.:

Chapter two hundred and twenty-one of the General Laws is
hereby amended by inserting after section thirty-four, under the
heading "Judicial Council,” the following three new sections:

Section 34a. There shall be a judicial council for the continuous
study of the organization, rules and methods of procedure and prac-
tice of the judicial system of the commonwealth, the work accom-
plisbed, and the results produced by that system and its various
parts. Said council shall be composed of the chief justice of the
Supreme judicial court or some other justice or former justice of
that court appointed from time to time by him; the chief justice of
the superior court or some other justice or former justice of that
court appointed from time to time by him; the judge of the land
court or some other judge or former judge of that court appointed
from time to time by him; one judge of a probate court in the com-
monwealth and one justice of a district court in the commonwealth
and not more than four members of the bar all to be appointed by
the governor with the advice and consent of the executive council.
The appointments by the governor shall be for such periods, not ex-
ceeding four years, as he shall determine. -

Section 34b. The judicial council shall report annually on or be- .
fore December first to the governor upon the work of the various
branches of the judicial system. Said council ‘may also from time
to time submit for the consideration of the justices of the various
courts such suggestions in regard to rules of practice and proced-
ure as it may deem advisabile. '

Section 34c. No member of said council shall receive any com-
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pensation for his services but said council and the several mernbers
fhereof shall.be allowed from the stale treasury out of any appro-
priation made for the purpose such expenses for clerical and other
services, travel and incidentals as the governor and council shall
approve. .

North Carolina

The General Agsembly of North Carolina do enact:

Qection 1. There shall be created a judicial conference for the
continuous study of the organization, rules and methods of practice
and procedure of the judicial system of the State of North Carolina,
and the practical working and results produced by the system.

Scc. 2. The conference shall be composed of the Judges of the

Supreme and Superior courts, the attorney-general, and one practic-
ing attorney-at-law from each judicial district to-be appointed by the
governor, for a term of two years. Any vacancy in the judicial con-
ference among the practicing attorneys caused by death or other-

wise, shall be filled by the governor, The chief justice of the su- M

preme Court shall be the prestdent of the conference, and_ the clerk
of the Supreme Court shall be the secretary of the conference.

Sec. 3 The conference shall report annually to the governor
the work of the various;parts and branches of the judicial system,
with its recommendstions ag to any changes or reforms in the
system and in the practice and procedure of the courts, and the
governor shall transmit the report of the conference. biennially to the
general assembly with such recommendations a3 he may deem- ad-

visable. The conference may also from time to time submit such

suggestions. and recommendations as it may deem -advisable for
the consideration of the judges of the various courts with relation

to rules of practice and procedure. The clerks of the various courts

and other officials shail meke to the conference such reports on such
matters and in such form, periodically orfrom time to time, as the
" conference may prescribe. : ‘ )
Sec. 4. The conference shall meet twice each year, at a time

and place to be fixed by the president of the conference. The con-

ference may hold public meetings and shall have power to adminis-
ter oaths and require the attendance of witnesses and the production

of books and papers. A gquorum for the transaction of business shall
consfst of not less than two of the justices of the Supreme court, g

six judges of the Superior Court, and six of the attorneys at law
who are members of the conference.

‘See. 5. No member of the conference shall receive any compen-

sation for his services. The sum of not exceeding two hundred and
fifty (3250) dollars annually is appropriated for clerjical help and
incidentals to be paid out of the treasury upon the order of the §

_president of the conference, approved by the state auditor.

Sec. 6. This act shall be in force from and after its ratifica-

tion.
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North Dakota

An Act Creating. a Judicial Councit for the State of North Da-
kota, and Providing for the Continuous Study of the Administra-
tion of Justice. : : ' '

gection 1. JUDICIAL COUNCIL ESTABLISHED. There is
hereby established & judicial couneil which shall consist of all judges
of the supreme and district courts of the state, one judge of the
county court to be chosen by the supreme court, the attorney gen-
eral, the dean of the school of law of the state university, and five
members of the bar who are engaged in the practice of law, who
shall be chosen by the executive committee of the state bar associa-
tion.

Section 2. TERM OF OFFICE. The judges of the supreme and
district courts, tbe attorney general and the dean of the school of
law of the state unievrsity sball hold office as members of the coun-
cil during the time they occupy their. respective official positions.
The terms of the office of theicounty judge chosen by thée supreme .
court, and of the members of the bar, shall be two years, commenc-
ing on the first Monday of January of odd-numbered years. A vacan-
¢y shall be filled by the authority originally selecting the member.

Section 3. ORGANIZATION OF COUNCIL, The chief justice
during his term ag chief justice shall be chairman of. the council. An
executive secretary shall be chosen by the council either from with-
in or without the council. The council shall make rules for its pro-
cedure and the conduct of its business. T

Section 4. MEETINGS. The council shall meet at least twice in
each year at such times and places as shall be fixed by the council,
provided that the first meeting shall be held at such time and place
as the chief justice shall designate and within six months after the
taking effect of this act.

Section 5. DUTIES. The judicial council is to make a continu-
ous study of the operation of the judicial system of the state, to the
end that procedure may be simplified, business expedited and justice
better administered. )

Section 6, HEARINGS. The council may hold public meetings
and hearings and shall have power to require the attendance of wit-
nesses and the production of books and documents. The district
court shall have power to enforce obedience to subpoenas issued
by tbe council and to compel the giving of testimony. Each mem-
‘ber of the councit shall have power to administer caths in any
hearing or investigation instituted by the council.

Section 7. BUREAU OF STATISTICS, The council shall have
the power to organize a bureau of statistics for the purpose of gath-
ering information relating to crime and criminal and e¢ivil litigation,
Jgdges, state's attorneys, sheriffs, the attorney general, clerks of the
district courts, the state board of administration, the superintending
officers of penal and reformatory imstitutions and of asylums and
other places of detention, and all other state, county and municipal
officers, boards and commissions, shall render to the council such
reports as it may request on matfers within the scope of its pOW-
ers. The clerks of the district courts of the state shall prepare a
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statement semi-annually under the seal of the court showing the
number of .cases filed, the number of cases ready for trial and the
number of cases tried during the preceding period of six months,
together with such additional information as may be required by the
council; and such statement shall be forwarded to the judicial coun-
cil not later than January first and July first each year, -
Section 8. REPORT. The judicial council shall submit to the

governor not later than the first day of Decémber of each éven. -
numbered’ year a report upon the work of the various branches of -

the judicial system of the state. The council may recommend to
the governor or to the legislative assembly such measures as it
shall deemn advisable and may from time to time submit for the
consideration of the supreme court suggestions regarding rules of,
practice and procedure. - ‘ : ‘

Section 9. MEETING OF JUDGES. Immediately following . each
meeting of the judicial council the judges of the supreme and dis-

trict courts shall agsemble for the purpose of considering -matters -

relating to the administration of justice, including recommendations
and complaints submitted to them concerning the business of the
courts and their officers. : :
Section 10. COMPENSATION, No member of the council shall
receive compensation for any services rendered by him in such capa-
city; but any necessary expense incurred by any judge of the district
and supreme courts in the discharge of his duties as a member
shall be deemed expenses imecurred in the performance of the duties
of his office and paid as such; the expenses of all other members

ot the council shall be audited and paid from the State Bar Fund

in the same manner as other claims against such fund.
Section 11. REFEAL, All acts or parts of acts in conflict here-
with are hereby repealed. :

Ohio

Section 1. There shall be a judicial council of nine members for
the continuous study 'of the organization, rules and methods of
procedure and practice of the judicial system of the State of Ohio,
the work accomplished and the results produced by that system
and its various parts. The term of office of mermbers of the council
shall be three years. This council shall be. composed of the chief
justice of the supreme court and two associate judges of the su-
preme court; the chief justice of the court of appeals of the state;
one common pleas judge to be selected by the common pleas judges
of the state at a meeting to be held the first January following the
passage of this act and every.three years thereafier; pne municipal
judge to be selected by the municipal judges of the state at a meet-
ing to be held the first January following the passage of this act
and every three years thereafter; and three practicing attorneys at

law to be appointed by the governor. The chief justice of the Su- .

preme Court shall be the president of the council,

Sectionm 2. A vancancy in the judicial council by death, resigna--

tion, removal from office, failure of a person appointed to qualify
within ten days after the organization of the council or of his ap-
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pointment, shall be filled by the council by a majority vote of all
the remaining members of the council, at the next meeting following
such vacancy. :

Section 3. The council shall report biennially to the General As-
sembly of the work of the various branches of the judicial system

_ with its recommendations for modification of existing conditions, It ~

may ulso from time to time submit such suggestions as it may deem
advisable for the consideration of the judges of the various courts with
relation to rules and practices and procedure, The clerks of the var-
jous courts and other officials shall make to the council such. re-
ports on such matters and in such form periedically, or from time to
time, as the council may prescribe,

Section 4. The council may hold public hearings and shall have
power to -administer oaths and require the attendance of witnesses
and the production of books and documents. A witness who gives
false testimony or fails to appear when duly summeoned shall be .
subject to the same penalties to which a witness before a court ig
subject, and the same shall be imposed by the supreme court or any
judge of the court of common pleas. i

Section 5. No member of said council shall receive any compen-
sation for his services, The council and the several members there-~
of shall be allowed from the state treasury such expenses for cler-
ical and other services, travel and incidentals as the council and the
governor shall approve. All disbursements shali be by voucher sign- .
ed by the president of the counci], and shall not exceed one thou-
sand dollars per year. ’

Rhode Island

It is enacted by the General Agsembly as follows:

Section 1. A judicial council is hereby created for the study of
the organization, rules and methods of procedure and practice, of the
judicial system of the state and all matters relating to the admin-
istration of said system and its several departments of service. The
judicial councii shal? congsist of the chief justice of the supreme court
or some other justice or former justice of that court designated by
him from time to time to serve on said council; the presiding jus-
tice of the superior court or some other justice or former justice of
that court designated by him from time to time to serve on said
council; a justice or associate justice of a digtrict court and three
attorneys admitted to practice in the courts of this state and ac-

lively engaged in such practice, who shall be appointed by the gov-

ernor. The four members of said council first appointed by the gov-
ernor shall serve until the first day of February, 1931, and in the
month of January, 1931, and in said month every fourth year. there-
after the governor shall appoint members of said council to succeed
thoge whose terms are about to expire, and to serve until the first
day of February in the fourth year after their appointment. Any
vacancy that shall occur in the membership of said council appeint-
ed by the governor shall be filled by another appointment by him for
the remainder of the term. The chief justice of the supreme ‘court
or justice or former justice of said court who may be designated by
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him to be a member of said coﬁncil shall be chairman thereof, and
shall ¢all said council together for- organization within thirty days
after the appointment of all its members.

Sec. 2. The judicial council may from time to time submit for
the consideration of the justices of the various courts such sugges-
tions in regard to rules of practice and procedure ag it may deem ad-
visable and it shall report annually to the governor on or hefore
- Décember the fifteenth upon such matters as it desires to bring to
hiz attention or to the attention of the general assembly. In such
report to the governor for the year 1927 the council shall present
its opinion as to the need of additional justices of the superior court.

Sec. 3. The members of said council ghall serve without compen-
sation and the general assembly shall annually appropriate such
sura as it may deem nhecessary for clerical assistance and other

. mecessary expenses incurred in carrying out the provisions of this
act, and the state auditor is hereby directed to draw hig order upon
the general treasurer for the payment of such sum or so much
thereof as may from time to time be necessary, upcen receipt by him
of proper vouchers approved by the chairman of said counecil,

Sec..4. For the purpose of carrying-this act into effect during

the fiscal year ending November 30, 1827, the siim of $500 is hereby -

appropriated out of any money in the treasury not otherwise appro-
priated and the state auditor is hereby authorized and directed to
draw his orders upon the general treasurer for the payment of said
sum or 50 much thereof as may be from time to time necessary upon
receipt by him of proper vouchers approved by the chairnan of said
couneil. ' '

Sec. 5. This act shall take effect upen its passage.

Virginia

1. Be it enacted by the general assembly of Virginia, That it
shall be the duty of the president of the Supreme Court of appeals
.of Virginia, or in case of his disability, of one of the judges of the
supreme court, in order of their geniority, to summon annually to

a judicial council, on the first. Wednesday in .December, at Rich-

mond, or at such other time and place in the state as may be de-

signated in the said summeons, not less than three or more than &

five circuit judges, and not less than two or more . than three
_of the judges of other courts of record, and ten members of the bar
of the supreme court of appeals, one from each congressional dis-
trict of the state. ’

If for any cause the judges so summoned are unable to attend,
the president of the supreme court or the judges calling the coun-
cil may fill their places by summoning any other judges of courtis
of record who are able to attend. It shall be the duty of every
judge thus sommoned to attend said conference and to remain
throughout its' proceedings, ‘unless excused by the presiding judge,
and to advise as to any matters in respect of which in their opin-
ion the administration of justice in the courts of this Commonwealth
may be improved. If any member ,of the bar thus summoned cannot
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attend he shall forthwith notify the presiding judge, and his place .
shall be filled by summoning some other member of said bar. Each
judge of a court of record of this Commonwealth shall, on or be-
fore the first day in October in each year, prepare and submit to the
president of the supreme court of appeals for the consideration of
the council, a report showing the condition of business in hig court

. for the preceding twelve months, including the number and charac-

ter of cases on the docket, the business in arrears, and cases dis-
posed of, and such other facts pertinent to the business dispatched
and pending in his court, together with recommendations as to the
need of additional judicial assistance for the disposal of business

for the ensuing year, as said judge may deem proper. .

2. The president of the supreme court or the judge summoning
council as aforesaid, shall ‘be the presiding officer of the council.
Said council shall make a comprehensive survey of the condition
of business in the courts of the Commonwealth, and make recom- -
mendations for the improvement of the administration of justice, and
shall particularly report a3 to needed changes in the rules .of prac--
tice and procedure in the several courts of the commonwealth.

3, Each member of the council shall serve without compensa-
tion, but the presiding judge may.engage a stenogra.phei' to be paid
for hig services, and he and each member of the council summoned
and attending said council shall be allowed his actual expenges of
travel, and also his necessary expenses for subsistence while attend-
ing the council, which shall be paid out of any money in the trea-
sury not otherwise appropriated, on the order of the judge presid-
ing at the council. '

4. On the request of the presiding judge the attormey general
shall attend said council and confer with the members thereof, more
particularly on the Commonwealth’s business in the courts, and for
the purpose of devising methods for the prevemtion of undue delay
in the trial of such cases.

5. A report of the proceedings of said council shall be made to
the governor and to the supreme court of appeals, with guch recom-
mendations as may be agreed upon,

Washington

Be it enacted by the Legislature of the State of Washington:

Section 1. There is hereby established a judicial council, which
shall consist of the chief justice and one other judge of the Supreme
court, three superior judges, two members of the legislature, and
Fhree members of the bar who are practicing law and one of whom '
is a prosecuting attorney. The judge of the supreme court other than
1_‘.he chief justice shall be chosen by the court. The three superior
judges shall be chosen by the superior judges through their assocl-
ation, if they have one, but if not, then in such manner as the
judges of the supreme court shall prescribe by rule, The members
.Ot‘ the legislature shall be the persons last appointed chairmen of the
judiciary committees of the senate and -the house. The members of
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the bar shall be appointed by the chief justice of the supreme court
~with the advice and consent of the other judges of the court.

Sec. 2. The term of a member of the council who is a judge, a
chairman of a judiciary committee of the legislature or a prose-
cuting attorney. shall be for the rest of his term in the office that
qualified him to become a member. The term of a member chosen
from the bar, except the one who is & prosecuting attorney, shall be
two years. A vacancy shall be filled for the rest of the term by ap-
pointment as in the first instance. ' ‘

Sec. 3. The chief justice shall be chairman of the council, and -

one of the other members may be appointed by the council to he
executive secretary. The council may make rules for its procedure
and the conduct of its business and may .employ such clerical assis-
tance and procure such office supplies as shall be necessary in the
performance of its duties.

Sec. 4. A meeting of the council shall be held.at the seat of
government on the second Monday of September of each year. Oth-
er regular meetings may be provided for by rule. A special meeting
may be held anywhere in the state at any time upon call by the
chairman or five other memhers of the council and upon notice given
to each member in time to enable him to attend.

Sec. 5. It shall be the duty of the council.

(1} Continucusly to survey and study the operation of the judi-
cial department of the state, the volume and condition of business
in the courts, whether of record or not, the methods of procedure
therein, the work accomplished, and the character of the results;

(2) To receive and consider suggestions from judges, publi’c
officers, members of the bar, and citizens as to remedies for faults
in the administration of justice;

(3) To devise ways of simplifying judicial precedure, expediting
the transaction of judicial business, and correcting faults in the ad-
ministration of justice; ,

(4) To submit from time to time to the courts or the judges
such suggestions as it may deem advisable for changes in Tules,
procedure, or methods of administration; o

(5) To report biennially to the governor and the legislature on

- the condition of business in the courts, with the council’s recom- - #
mendations as to needed changes in the organization of the judi- i

cial department or the courts or in judicial precedure; and

(8) To assist the judges in giving effect to section twenty-five
of article four of the constitution.

Sec. 6. Judges and other officérs of the courts, whether of rec-
ord or not, and all other state, county and munieipal officers shalt
render to the council such reports as it may request on matters
within the scope of its duty to inquire.

Sec. 7. The council may hold public meetings and hearings,
and shall have power to require the attendance of witnesses and the
production of books and documents, Every member of the coun-
cil shall have power to administer oaths and to issue subpoenas re-
quiring the attendance and the production of books and documents
before the council, and the superior court shall have the power ta
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enforce obedience to such subponeas and to compel the giving of
testimony. . .

Sec. 8. A member of the council shall not receive compensation
for his services, but shall be allowed his actual necessary expenses
when traveling on business of the council.

Appendix ]

Purely for informative purposes the vote of the National
Council of the National Hconomic League upon matters considered
in the foregoing Reports is given below. It is not mtended there-
by to indicate the conclusions of the Comrmissioners, the Committees
or any members of the Idaho State Bar. According to its announce-
ments the Council includes a -membership of about 5,000 presidents
and professors of universities, judges, lawyers, bankers, merchants,
farmers, labor leaders, etc. - :

Total number of ballots cast in all states, 1016,

JUDICIAL COUNCIL v
. . YES NO
1. Should there be a permanent Judicial Council
in your State the duty of which should be to
make a continuous study of the organiza-
tion, procedure, and practice of the Courts,
and to report from time to time to the
Governor or Legislature upon the -work of
the various branches of the Judicial sys-
temn, with recommendations for their im-
provement? 818 100
(a) Should such a Judicial Council be given -
any further powers? } o 124 422
JUDGES -
2. Should -Judges of the State Courts, in your
State, be: : .
(a) Appointed? 645
(b) Elected? 264
{(a) A majority of those who favor an ap- '
pointive judiciary believe that the appoint-
“ment should be made by the Governor sub-
ject to confirmation by the State Senate.
(b) Most of the memhers whoe believe that
the Judges of State Courts should be elected
agree that the election should be by
means of a non-partisan, non-political, and
separate ballot. .
3. Should the term of office be
{(a) For life, during good behavior? 610
(b) For a term of years? 316
(a) Nearly all of the members who favor
life tenure believe there should be a definite
age retirement, the age of seventy bheing
most generally approved.
(b) A majority of the members who
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10.

. 11,

favor a term of years, agree that ten years
would be most suitable.
COURTS

Should the whole judicial power of your State
be unified and vested in one State organiza-
tion, of which all judicial tribynals should be
branches or departments or divisions?

(a) BShould there be specialized branches of
the courts  with specialist judges in the
larger cities?

Should the organization of the administrative

and clerical side of the courts, in your State,
be prescribed .

(a) By each Court?

(b) By the highest Court of the State?

(c) By the Legislature?

"{d) By a State Judicial Council?

Should all rules of practice and procedure in
your State be determined

(a) By each Court?

(b) By the highest Court of the State" .

(c) By the Legislature?

(d) By a State Judicial Counecil ?

Should .trial judges in your State, in in-
structing the jury, have power to swm up
the evidence orally, to comment upon its
weijght and sufficiency and upon the credi-
bility of witnesses as in Federal Courts

{a) In civil cases? ‘ '

(h) In criminal cases?

Should the Courts of Appeal he allowad in
their discretion, to receive new evidehce or
have it talen, to make new findings of fact
to enter final judgmrent based on such evi-
dence and findings and thus to avoid re-
manding for a new trial

(a) In civil cases?

(h) In criminal cases?

Should the defendant in a criminal case have
the right to waive jury trial and be tried
. by court?

(a.) ‘Would you except death or life 1mpr13-,

onment cases?
1. Would you advocate
sitting on such cases?
Should the defendant in a criminal case be
required to take the witness stand and sub-
mit to examination and cross-examination?
{(a) If not required, should comment on his
fajlure to take the stand be allowed?
Should less than .twelve . -of a Jury be ahle to
return a verdict
{a) In civil cases?

three Judge's

622

632

170

514

306

60
515

323

813

5

. 660

609

863
195

636

264

512

834

121
152 -

229

268

62
646

193

551

275

123
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1. If so, how many should concur?

8 jurors Co121
9 jurors ) 439.
10 jurors 129
A majority of the jury 43
(b) In criminal cases? 645 265
1. If so, how many should concur?
8§ jurors 69
9 jurors : . 226
10 jurors 173
" 11 jurors 56
A majority of the jury 10
2. Would you except cases involving death
penalty or life imprisonment? 202 375
12. Should a jury of less than twelve he used in
misdemeanor cases? 760 . 136
(a) If so, how large should it be"" ‘
3 jurors 24
5 jurors ‘82
5 jurors - . 474
7 jurors . 7 63
8§ jurors © 29
9 jurors 42
10 jurors 10

13. Should the question of the mental ca.pac1ty of
a person to be tried for a crime be taken out
of the forensic field and determined by a dis- )
interested body of experts? 813 118
(a) Should the question of irresponsibility
because of mental dlsease or defect be deter-

mined ‘ :
1. By the Court? . 726 75
2, By the Jury? 123 286

VICE-PRESIDENT: The first order of business this afternoon
will be an address. by the Honorable Raymond L. Givens, one of the
Supreme Court Justices. The subject matter is a question which has
attracted the attention of the bar for several years, and I am sure
that Judge Givens has a thorough grasp of this subject.

Gentlemen of the bar, I am honored, mdeed to present to “you

Honorable Raymond L. Givens.

HON. RAYMOND L. GIVENS: Mr. Chairman, and members.
of the Idaho State Bar Association: Ae you will notice hy the pro-
gram, this paper was to be preceded by the report of the commit-
tee of which I am a member, and of which Judge Brinck is chair-
man, upon this subject. And this paper is prepared upon the
theory that that report has been made, and that perhaps some of
you have read that report which is in the pamphlet which was fur-
nished you prior to the heginning of this meeting.

Rules of practice and procedurs are the pathways by which
legal controversies pursue their course to a fina] determination, and
as in this age of transportation highways must be straight and wide
with vision unobscured to meet the demands for speed, so court ac-




42 PROCEEDINGS OF THE

tion must meet the same requirement for celerity on account of
the multitudinous guestions occasioned by the presence of increased
business and social activities.

Two gréat legal systems contributed most to our jurisprudence,
the Roman or Civil Law and the law of England or the Common
Law. Procedure under the latter was to an extent the outgrowth of
the rules for conducting trials, in the first instance in no way con-
nected with courts of law as we know them. For instance, there
was a time when under the feudal system (877) the wager of bat-
tle was the accepted procedure of determining issues which would
‘now be handled in a court of law. Though it had been forbidden,
popular opinhion ‘'was so strongly in its favor that it was revived,
though limited, and it was the accepted maethod, for instance, in
litigation over the possession of land where forgery in the title
deeds was alleged. Clerics, widows, children and the aged could sub--
stitute a champion. Justice was with the strongest.

Criminal procedure was largely revolutionized by the Church,

and for the accusatory system, it substituted the inquisatorial system, |

not to be confused with the imstitution known as Ingquisition.

As conditions changed and new methods for determining dis-

puted questions of fact were adopted, the rules for conducting the
proceeding were outlined by those in charge and the transition from
force of arms to force of logic and reasoning, while slow, was steady.

These changes were mostly promulgated by those in charge of the .

immediate proceedings.

The same system was in vogue here in colonjal days, Later the
power to make rules of practice was delegated to the legislatures,
_ In 1848 the Field code was the forerunner and pattern from which

have developed the reformed procedure or code practice as until
within a few years we have known it in this country. .
Under the Roman law there were three suecessive ‘systems of
civil procedure; first, the statute actions which developed umnder or
from the law of the Twelve Tables, the result of a commission to
Athens. These began under the early Republic and flourished dur-
ing the Republic. Each praetor had jurisdiction to dictate by pub-
lished rules what rules of justice he would observe during his ten-
" ure of office; second, the formulary or ordinary procedure which be-
gan under the Republic and was at first for those who were not

citizens of Rome; third, the extraordinary procedure which was the

procedure of the later Empire and Justinian. The second, or ordin-
ary procedure, was largely judge made. The third originated with
the courts, though it was preserved in the Justinian code and under-
lies all modern procedure. )

The first system was extremely technical, great importance he-
ing placed on strict adherence to forms, ceremonies and procedure.

Under the feudal system the practice and procedure was pre-
scribed by the King through his officers. True legislative rules of
procedure are of comparatively recent origin, the fuhetion being ex-

ercised in the first instance by the courts, both secular and reli~

gious. But few enactments by Parliament were concerned alone
with procedure and the legislative rule making power has had its
greatest growth in this country. '

The general statement of the controversy at the preseﬂt time ig
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whether rules of practice and procedure would be made by the leg-
iglature or the courts. This is not quite accurate because the real
guestion is whether the courts or some organization affiliated with
the courts, or the legislature should make the rules; that is, whether
the rules should emanate from the legislative branch or the judicial
branch of our government.

‘The report of the committee shows its conclusions generally.
England, while not burdened, if T may use that strong a term, with
legislative practice and procedure, had numerous courts, each with
its separate procedure, old, involved and intricate and based often
not on reason hut only on precedent, :

For instance, the method of what Blackstone and Stephen call-
ed “trial by witness,” which existed until 1833, when abolished by
statute, originated with the “secta” in 1200 when the forms of trial
were (1) witness, (2) the party's oath with or without fellow swear-
ers, (3) the ordeal, and {4) battle. ’

For a numhber of years in England the courts had the power
to supersede these old powers, customs and rules but no effective
progress was made unti] the Judicature Acts in 1875 when the Rule
Committee was created with power to recommend further or addi-
tional rules of court to carry the acts of 1873 and 1875 into effect.

In 1909 the Committee was enlarged and is now composed of
the Lord Chancellor and the three heads of the divisions of the High
Court and four other judges of the Supreme Court from time to
time appointed by the Lord Chancellor and of two practicing bar-
risters and two practicing solicitors. It may be said that the rules
of the High Court are now formulated by this committee which thus
to my mind was the forerunner of what we know in this country as
judicial councils. ‘Without such an organization, it seems to me im-
possible scientifically and gquickly to revise our.system of practics
and procedure. - '

) A side issue, as it were, is the question of whether the prac-
tice and procedure in civil actions in the Federal District Courts
should continue as now to be based upon the civil practice in the
state court in which the Federal court is located, or whether the
g;a:tice should be revised and made uniform throughout the United

ates. :

What might be classed as the ‘'school men,” headed by Dean
Pot}nd of Harvard Law School favor a universal unified syétem
while Senator Walsh of Montana has taken a leading 'part, if mot
the most leading part, in opposing such changes when the proposed
measure has appeared in the United States Senate.

Such controversy is not strictly one between legisiative or court
rule making power but if the system were unified, then it would
be necessary to _determine'whether Congress should  prescribe the
rules of practice for the entire country or whether the Federal
Courts should make the rules as they do now for the equity side,

These'are. questions to which I think this association should
propprly give its attention and which a judicial council could well in-
v‘est:ga.tel. and then with the sanction or approval of this organiza-
tion ac}v1s-e with our Congressional delegation.

Bestrlfst‘mg trial by jury, Himiting appeals, a different system for
the imposition of costs, simplifying records on appeal, revising our




44 PROCEEDINGS OF THE

theory of the rules of evidence more in accord with what appears
to be the method now pursued in England, elimination or consoli~
dation of some of the courts; for instance, abolishing Probate
Courts and giving District Courts jurisdiction over probate and juv-
enile matters are all guestions which in the very nature of their im-
portance and extent may not be intelligently studied and determined
by the legislature in the short time in which it is in session. The courts
themselves would not have guite the same viewpoint practicing law-
yers would hold and yet all angles should be considered and all such
changes might lend themselves to a greater dispatch of husiness.
A judicial council gathering data, being & continuing investigating

and advisory organization, could give accurate and detailed sugges-

tions of value.

Reports of the councils of Massachusetts, California, Washing-
ton, Connecticut and Rhode Island have come to the committee and
show that an intensive and accurate study and survey has been made
and is being made by these councils slong the following general

lines—the amount and kind of judicial business by counties, districts .

and character of litigation; rules of procedure; consolidation of
courts and methods to relieve the congested condition of court cal-
endars.

7 While no great number of changes have been suggested nor
any startling departure has been made from the former or existing
rules of procedure, those proposed are in line with simplifying and:

expediting business, There has been by legislation a constant whit-,

tling down, as it were, of the scope and extent of court work, For
" instance the Industrial Accident Boards, Public Utilities Commissions
and the latest is the growing demand for and use~of extra-judicial
arbitration, both statutory and by common consent. I do not nec-
essarily condemn such changes. One reason for these changes was
the dissatisfaction felt with the way courts handled such affairs.
I¢ the judicial branch is not to be further criticized, we must adjust
our buginess ourselves.

Lawyers and judges are or ghould be best fitted to promulgate

a procedure to most effectively do the work for which ‘the judicial -

brench was designed and for which it is essential, having the sole
power of compulsgion within its field as outlined by the constitutions,
both State and Federal

This does not mean, however, that we are restricted to those |

agencies formerly employed or used. Study and investigation are
needed and both judges and practicing lawyers must help cut the
pattern and design the judicial robe of rules. .

In any activity the labor of preparation exceeds that of the
actual construction. Through our State Bar and our Bar Commis-
sion, we now have a working organization and under the Conatitu-
tion ‘the judicial branch is charged with the duty and the public has
long placed upon us the responsibility of keepng step with the ad-
vance of time in transacting our business. 4 judicial council with
sufficient funds to adequately function, and a constant, not sporadic;
investigation of advanced methods will meet I believe, with the
whole hearted approval of all. : .

Reguiring the judicial council, not the legislature, to make the
rules of procedure does not necessarily mean that the courts must
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make the rules, though they should take their part, But certainly
it is as logical to say that the judicial branch should adopt its own
rules of procedure as to say that each branch of the legislature shalt

make its own rules of order, which right has never been guestioned. |

Probably Sec. 13 of Art. V of the Constitution should be’ amend-
edt so that there will be no question as to the legality of such rules
as the Judicial Council, when created, shall formulate and the Su-
preme Court approve. All doubt that there is constitutional sanction
for it should be removed.

Then as to such a code, may I close by suggesting as to its
use what Lord Halsbury in the introduction to his monumental
Laws of England said Bentham advised as to construing and apply-
ing the law— “

“A passage appears to be ohscure, let it be cleared up rather by
alteration than by comment; retrench, add as much as you will, but
never explain. By the latter certainty will generally, perspicuity and
brevity will always suffer, The more words there are, the more
wordg there are sbout which doubts may be entertained.”

VICE-PRESIDENT: I think the bar and bench are to be con-
gratulated upon having one of their number who has such a grasp
of this important subject. And the bar does thank you, Judge Giivens, |
for this address. '

This discussion, I assume, will follow the report which will be
made by the chairman of the committee, and I now call upon Judge
Dana Brinck of the Third District, who is chairman of- the com-
mittee on Judicial council and rule making power,

HON. DANA E, BRINCK: Like Judge Givens, I have assumed that
all of you read the report of this committee which was published in
the pamphlet and sent out by the commigsion. To make sure on that
score, I would like to see the hands of those whe have read it ...

We have appended tc our report the lJaws of the various states
which have created judicial councils-the states which had adopted
it prior to the time our report was filed,—since that time Michigan
and Texas have each adopted a judicidl council, and the acts of those
states do not appear there.

.The report I will not cover, since s0 many of you have read it.
I W}ll merely state at this time tbat in Virginia, Kansas, Connecticut
California, North Carolina, North Dakota, Ohio, Rhode Island, Ore: .
gon, _Wa.shington, Kentucky, Michigan, Massachuseets and Texas
judicial councils have been formed in the last half dozen years,

We' assumed that we were rather a fact finding body, and our
report is without any expression of opinion. In fact, Judge Givens
and Judge McCarthy and I maintained in this respect a good deal or
judicial poise. But in connection with the report_I will now submit
some c_of the arguments in favor of the judicial council.

) With the organization of the bar that exists in this state and
with th'e activity of the membership of the bar, and its committees
its Ie_glslative committee and the  groups such as reported this'l
morning—the Prosecuting Attorney’s Association—I am not sure
tpat we really need a judicial council in this state, although a con-
tinucus body whose duty is imposed by law might accomplish more

than the scattered wotrk of the m
ambers
- ) ry of the ba.r, _B.nd the various




6 PROCEEDINGS OF THE

With that regervation, however, I think no one can gtudy the
question of judicial council without coming to the view that it is
peeded in every siate in the Union.

In pres}enting some of the arguments that are advanced here,
gome are those that had occured to me, and others are copied from
other sources. . ’ :

1t is doubtless true that the mneed of such a body ig not as im-
perative in Idaho as it has been in some of the states that have
adopted it, nor as it is in many of the states which have not adopted
it. Considering it merely as an jnstrument for the improve-
ment of procedure, which is its primary aim, it has been called into
being because of. the congestion of court business in the metropoli-
tan centers of the country, So far as the work of the trial courts is
concerned, in rural communities and the smaller cities, such as
make up this state, the pusiness of the courts is accomplished with
reasonable dispatch and efficiency. 1 think that is true throughout
the country, and 1 think it is true in Idaho.

Nevertheless, it is inevitable that in our changing and develop-
ing civilization, a normal growth and development in the adminstrat
tion of justice is natural, and that without it the gysiem of proce-
dure becomes less and less appropriate to changing needs. It is no-
torious that but little change has come about during the three-
quarters of a century since the legislatures began to adopt rigid
codes of precedure. It would seem obvious therefore, that procedure
should develop along with the development of society, and industry
and government; and ‘it is perfectly apparent to one who gives the
matter consideration that there is a multitude of respects in which
the work of our trial courts can be made more accurate, more com-
plete, more efficient, and less expensive. The need for improvement
can then be assumed. . .

) It also is true that the interdependence of the various parts of the
procedural system is such that reform in it must .be undertaken
systematically. . :

. Another cogent reason why the subject deserves the construc-
tive attention of the fnembers of the legal profession, is the public
clamor for it. It is no doubt true that in all ages and among all peo-
ples, the instrumentalities functioning as courts and the legal pro-
fession as a whole, have been the subject for more or less criticism

among the people. There have been times when this was amply.

justified, and the clamor of such times has had its echo in times
when the justification was slight. It is a fact, however, that the effi-
ciency and usefulness of the courts depend to a great extent upon
the confidence of the public whose affairs they adminster, and at
the present time in the congested centers of population cause has
been given for popular complaint because of the failure of the courts
to cope with the mass of crims that is committed, or to promptly

deal with civil controversies—a complaint which is reflected in the

popular opinion of communilies where the evil exists but slightly,_

if at all.

If the legal profession of fdaho, through some body formed for
the purpose, undertakes a thorough examination of the procedural
. gituation, and accomplishes whatever reforms may appear to be
needed, and sees to it that proper publicity is given such work, a
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great step has been taken toward overcoming the popular impres- .
sion prevalent in some quarters that the courts cannot gi i
and the har exploits the public. . give relief

_ If a judicial council or other means can either increase the effi-
ciency of. t1:1e courts and of judicial procedure, or if it can reassure
the public in re_spec't to the good faith and efficiency of 'the courts
and the profession, its existence will be justified, and it seems pro-
bable that a judicial council will accomplish both.

) There is probably no field of endeavor in all of our government
jndustry or professions, where geientific methods have been so utteri
ly and persistently ignored as in the field of law—both remedial
and substantive. The scientific method of procedure requires the
securing and compiling of facts, accurately and exhaustively; - the .
analysis and classification of facts; the drawing of conclusions:- the
devising and applicati_on of ways and means for é.ccomplishing, the
ends thus suggested. As to the effectiveness of methods or of parti-
crlar courts or other agencies, no survey has been made anywhere
that I know of aside from those made by the judicial councils re-
cently formed. I suppose surveys have been made on a minute scale,
Eggez;iaﬁ)ent%ne matter of a comprehensive .survey, it has not been

NOT‘ very ang ago 1 had occasion to investigate the literatufe
ob the indeterminate sentence, and was very much surprised to find

"that nowhere was available any data as to the effectiveness of thar

system in the states where it has been in force for

> years and years,

ex_cept for a few gmall and isolated instances. Not until the Migsouri
crime survey during the present decade has any comprehensive sur-
vey been m.-ade of the result of criminal procedure in any state. That
movement is well under way now throughout the nation. - '

The ascertainment of facts is the first thi " judici
ccuncil to undertake. thing for w judiclal
" It ig the dut.y o'f the legal profession both to the public and to
i s.elf, _to take th1s: first step to answer the question: “What, if any-
thing is wrong with the administration of justice?” And’ Ey a
t\fgl;ugh surveg determine what if anything is, and then to devise.
‘hatever remedies are needed, and thus avoid ical’
changes at unskilled hands, , . ! l'd Fhe dapger of radical

The situation has been stated b

v Robert G. Dodge of the Boston

har a?.nd.‘ Fhe Massachusetts council, thus: “In the ga.st, reforms in
;1‘:36 ]él(?lC]al system of the several states have been largely brought
Whou 1(111 a h_aphazard way. There has been no official or board
oie uty it has been to study continuously the operation of the
courts, assemble statistics and other facts, search for means of im- '
Ezovement a:nd recomend desirable changes. The legislatures have
haen more mte-rested in other matters. Temporary commissiony
reve Eeen appomtgd _to consider particular problems and have made
oft1:=,c1)1r ismi_?;ctgss?cmttlo];fcommittees have gtriven intermittenly and

ively to effect reforms. Much has been left to the ini

r x - P * e inl-
%itwe oi{ mfhwdu-a.ls and the results have not always been fortunatle.
‘he profession has been justly criticized for inattention to the pro-

C mpl A .
blems and 0 aints of the work
! of the courts have been VOlced




45 PROCEEDINGS OF THE

‘n Massachusetts I think there-has been no bar association that
has been active in promoting legislation. '

Tn 1917, in an address before the American. Bar Association,
Dean Pound advocated a sort of a ministry of justice, charged with
the responsibility of making the legal system an effective instru-
ment for justice, comsisting “of a body of men competent to study
the law and its actual administration functionally, to ascertain the
legal needs of the community and the defects in the administration
of justice, not academically or a priori, but in the light of every
day judicial experience, and to work out definite, consistent and
lawyerlike programs of amendment.” : .

The brilliant Judge Cardozo of the New York -Court of Appeals
in commenting upon this.idea says that “the courts are not helped
as they ought to be in ‘adapting laws to justice, for the reason that
they and “legislature work in geparation and aloofness, and there is no
~ one to mediate between them, no one to give warning that heip is need-

-ed. The legislature, informed only casually and intermittently of the
needs and problems of the courts, without expert or responsible or
disinterested or systematic advice as to the workings of one rule or
" another, patches the fabric here and there, and mars often when it
would mend. The duty must be cast on some man Or group of men
to watch the law in action, observe the manner of its functioning,
and report the changes needed when function is deranged.’

We have pointed out in our report the action of the Massachu-
setts Judicature Commission resulting in the establishment in that
state of the judicial council. The purpose of the council is expressed
in that act as-‘‘for the continous study of the orgauization, rules and
methods of procedure and practice of the judicial system of the
commonwealth, the work accomplished and the results produced by

that system and its various parts, and to report annually to the 2

governor, and to’'suggest to the courts rules of practice.”

And that is the mucleus of the provisions that have been made
in all of the states that have adopted the judicial council—that is the
"central purpose for which they have been formed. The growth of
the movement has been phenominally rapid. Fourteen states have
.adopted the judicial council. That nearly one-third of the states have
taken this action in six years speaks most eloquently of its useful-

pess ‘and desirability. The success of the movement is due to the

continuous and intensive study undertalken by men officially selected
and designated for the task: and it will be successful, of course, in
proportion to the energy and circumspection exercised. ]

¥, W. Grinnell, the Secretary of the Massachusetts judicidl

council says: ‘“The important thing to remember, particularly 4t the :1;;-

beginning of such an experiment, is that improvements come about
gradually. If too much haste is attempted, or too many radical ideas
or reorganization are suggested all at once, the . council itself and

everybody else would get jndigestion and nothing would happen at

all.” .
The Kansas council has proceeded, I think, most deliberately
and efficiently of any council whose preceedings . are available, that

are referred to in the report which wasd printed. The council sent

out four or five thousand letters to all of the members of the bar and
bench, and to many laymen and the newspapers, including in that
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letter their own suggestions as to any procedural changes, and ask-
ing for any comment upon those suggestions, and for suggestions of
the people to whom the letters were sent. They received a great
many replies—probably a reasonable proportion of them,—and about
ten per cent of the letters were answered rather constructivély.
They then remodelled the rules that they had suggested, in accord-
ance with the light thrown on the situation by this correspondence
and again have sent them out to all the judges and lawyers, Up tc;
the time of the second Kansas report no final rules had been adopt-
ed and finally submitted by the council to the Supreme Court.

A deliberate procedure lof that kind, which takes into its confi- ‘
dence all the members of the bar, and all of the public who should
be consulted, and whose advice should be ‘procured, will no doubt ef-
fect a very well considered reform when the reform is had.

On the other hand, the 'California judicial council, acting no
doubt in the best of faith, and very advisedly, so far as its own in~
vestigation was, concerned, promulgated a set of rules without con-
sulting the bar, and stirred up a considerable hornets’ nest among
the members of the bar who had not been given an opportunity to
express themselves. They desisted from that method, and the bar
and the council are now working together with good results, I under-
stand. At the last legislature some fifty measures were recommend-
et by the council of California for enactment, and the greater pa.rl:'
of them were enacted by the legislature,

The questions that have been considered by the council are
touched upon in the report that has been printed, and referred to in
Judge Givens' address.

The response to the Kansas questionare indicated that_there was
ne pz‘irticula.r complaint against the courts, except to the Adelray—.the
seeming unavoidable delay—in the proceedings of the courts. The
rep_ort of the council says: “It is suggested that these delays are oc-
casmned in some localities by infrequent terms of court and the
lack of a definite day or proper opportunity to present motions and -
demurrers for hearing at a time when the court is not in session
Some of it is attributed to indifference or lack of push of attorneys.
ov to professional courtesy by which a request by one attornéy tc;
zcxglc::er todcténtinue a matter is frequently granted as a matter or
beinge:ii:;ose g ;?_?' fact that some courts do not insist on matters

Most of the delays that I know of in procedure resu '
way. The courts—at least the court in ourpdistrict—ha.s Iﬁzt] ﬁgg;gg
uponKmatter;s being heard before counsel desire.

ansas has suggested a rule that every demurrer or motion not
presented by the second i '
courtQ, and tlfe matter diSp?s?:c:;c-)cIvif. dey shall e passed upon by the
. gestions of that sort are questions il might l
investigate, and ascertain the %iew of tflléa‘:;agl :tscc;.uiiﬁoll?gilhtk‘::i
that T have usually allowed matters to be postponed everir motion

-day as counsel desired—having in mind many cases when I, in prac-

tice, ];1111?: 11::1};3 same .thing, wh‘en_in my opinion the delay was justified.
and ot e qQuestion o'f speeding up and getting the cases to issue,
d getting them to trial after the issues are made up, is a matteli
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that the judicial council could help materially in advising the court
upon.

Other matters that have been given consideration are declara-

" tery judgements, and the waiving of jury trials, as suggested by
the report this morning. '

The thing to do is for some organization really to take the mat-
ter in hand and formulate changes gystematically fn our system, and
unless our bar association;, with its present organization is a more
suitable, or as suitable an organization for that purpose, the judicial
council is probably the only other source of assistance.

VICE PRESIDENT: Now, undoubtedly Judge Givens and Judge
Brinck will very gladly answer questions that may be leveled against
them; and probably there are men here who have some definite
ideas, The question is thrown open for general discussion.

SECRETARY: Mr. Chairman, I wonder if 1 might ask Judge
Brinck what the practice is with respect to the adoption of the rules
of procedure in the various states; whether the council itself formu-
lates the rules of procedure, or whether the court adopts them, or
whether they are recommended to the legislature and the legislature
adopts them.

JUDGE BRINCK: Of course it is different in the various states.
In none of the states except California—unless in Texas, whose law
I do not recall on that subject—does the council itself have any pow-
er to malke rules. In that state it has the power to make rules which
are not contrary to iaw. In all of the other states the rules are sub-
mitted by the council either to the legislature or to the supreme
court. In some stites where the legislature must act, ag in Massa-
chusetts, a very few, relatively few, of the suggestions have been
adopted by the legislature, and in its last report the council called
upon the bar to get behind it and help put their measures through
the legislature. On the other hand, in Rhode Island, I thing it was,
the legislature adopted all of the rules that were proposed by
the judicial council. In Washington the Supreme Court hag adopted

al. the rules that have been suggested by the council, So far as I ¥

know, nothing has been done in Kansas where the court adopts the
rules. '

adopted were primarily supplemental, to the .code—that is, rather
than changes in code provisions, they simply adopted rules supple-
menting the code, and not in any sense changing the code. In view
of our constitutional provision they would almost have to be ap-
proved by the legislature. Tor instance, suppose the council should
recommend the time for answering should be shortened or lengthen-

ed, ag the case might be-—that happens to be now prescribed by leg- | ]

islative enactment,—would it be necessary for the council to pre-

sent that recommendation to the legislature, or could the supreme

court adopt the rule?

JUDGE BRINCK: I think that unless the legislature would or B
could delegate that power to the supreme court it would have to be
done by the legislature. The question, whether under the constitu- &

tion the power now delegated by the legislature to the supreme

court would cover that matter, exists, and a constitutional arnend- }

SECRETARY: I have understood that in Washington the rules
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ment might or might not be required, In Washington, with a some-
what more liberal provision in the constitution in that state, the
sypreme court held the conferring of rule making power upou, the
supreme court as constitutional. '

VICE-PRESIDENT: May I ask you to define what you mean
by ‘rule’, Judge Brinck ? That term may be misleading. ;

JUDGE RBRINCK: That refers to procedural- rules, such as
make up our practice. ' ' .

VICE-PRESIDENT: What is the definite recommendation of
_your committee?

JUDGE BRINCK: Our committee did not want to recommend
any particular provisions without the benefit of a discussion, al-
though the commitiee was unanimous in the view that a juéicia.l
council would be of benefit in the State of Idaho, and the provisions
cshould be made, in our opinion, in as general terms as can be
had without specifying in toto what the council can do. I think our
suggestion was that the council be composed of two judges of .the
supreme court, three district judges and five lawyers. The design~
ation of attorneys is a matter that " has to be given some
study, no doubt. In some states they are appointed by the governor
in others by the supreme court, and in one or two states-by the ba.I:
asgociation itself, and in one or two states out of a larger list sub-
mitted by the bar association. . .

_ MR. LAMPERT:.I would like to inquire of Judge Brinck wheth-
er in his opinion there is anything which a judicial council, such asg
he has referred to, could do in our state, which the bar assoclation
as now authorized by legislative act, cannot itself do. In othér WOI‘dS’
would a judicial council have any more power or authority than thé
bar association itself now has? : :

JU]?GE BRINCK: It would have no more power than the bar
association, And the only question would be whether a continuous’
"nody. of gome ten or S0, appointed for the particular purpose of mak-
ing investigations along any particular line, or to make suggestions
alo;:tig any particular line could operate or would operate any more
efficiently than the bar commission.” That is something that I am
really not qualified to answer,

SECRETARY: Wouldn't this judicial council have this advan-
tage, that the duty would be .laid specifically upon it? In other
}m)rds, it wouldn't be in the nature of voluntary service, it would be’
in the nature of a definite duty laid upon it. Don't ,you think it
would probably bhave more influence in that sense, -than would a
vo}ugtary committee of the bar, or a committee appointd by the com-
mission. You would be imposing rather a heavy duty upon -the
$§$§_e;§e?fl tl;e gf:r, ‘;an‘.id perhaps the members of the committee’

ess obligate n i i
tion on a specific cgmmis;i%al’l. they would if they accepted & POSI-
. _.T‘UDGE ]?RINCK: I have this thought, Mr. Griffin, that &
judicial council selected by -the supreme court would be a n;.ore per-
manent orga.niza.tiqn than the bar commission as it i9 today
Fu:}‘l:her;r:tore, I be11ev:a t.he supreme court is in better position thar;
& changing bar commission is to know where to look for particular
assistance, where to make particular appointments for i
phases of the work. particula
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MR. MARTIN: Judge Brinck, I notice that in one of the acts
you refer to, the Kentucky act, that the members of the council re=
ceive a salary in comnection with their work. . Is that general
throughout the country, or not ? :

‘JTUDGE BRINCK: In none of the other states, save Kentucky,
are the members paid any salary, and there, from the terms of the
act, it would appear that where one of the commission is a judge
he is allowed a certain salary, or allowed money. I think it is limit-
ed to certain members. But, in no other gtate are the members
of the council paid anything. A provision ig made for their-.ex-
penses and for clerical agsistance; and much stress is. ld4id upon the

. necessity of having a paid secretary, who can devote his time to
carrying on correspondence, making investigations, and assembling
the work that is prepared by the council.

VICE-PRESIDENT: You will probably remember the amendment
which was mentioned this morning, under which the supreme court
the legislature and the governor are authorized to call on the bar
for advice and suggestions, etcetera. Now, I wonder it Judge
Brinck, Judge Givens and Judge McCarthy have considered that that
in effect gives to the bar of Idaho the same power of investigation
along that .line that Kansas has authorized.. It is a different name,
of course, but the same power exists. That the power exists I think
ig rather proven by the fact that last year, and the year before, and
liltle by little for the past eight yearts, the legislature has come to

~ regard our recommendations: very highly.. And, I think that was in
Mr. Lampert’s mind when he started that particular phase of the
discugsion. When we malke investigations and recommend changes
in procedure or changes in any manner conhected with the courts or
the science of the administration of justice, we are going to have a
very, very attentive and receptive audience in the state legislature.
I think we have gone much further than a great many of us realize
along the line of a judicial council, by having this act passed.

‘"Phe matter, I suppose ig like some of the other things that we

are considering, and will come up for final action next year. DMean- §

while, though, we should all give some attention to it. -
However, one of the difficulties of the har comrmission acting is
this: Suppose the Governor says to us: “T want you to report on the

redistricting of the state; T want you to report on a mew system of ¥

pleading; T want you to prepare rules .of procedure affecting the
trials in criminal cases.” He can do that, but we don’t have to re-

port, as you mnotice it is not compulsory. And the sad part is our

means, or rather the defect.is that we haven't the money to de it.
For instance we will appoint a commission of forty or fifty men,

seattered all over the state, from every county. It taks a lot of
money for them to travel, and you must have printed reports, and ¥

you must have stenographic reports, and you must have a secretary
who keeps everybedy prodded up, and who is himself interested;
and we haven't the money to de that. - The answer is that the

legislature would have to appropriate some money for-us in addi- 38
tion and entirely outside -of the moneys we have as our revenue. g

You cannot begin to get this data without a great deal of cost.

I think, too, that the supreme court would very much prefer 3
to have the power of appointing a council.  And so far as T am con- |
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cerned—and speaking for the bar commissioners as T have known
them— I do mot believe we would want that power, and that we
would much prefer that tbe Supreme Court had the appointing.

These are matters that I do not know whether we can de-
cide now, or that it is necessary to determine now. But, you can
gee that we have mighty close to a judicial council, or rather close
to the power to act as judicial council through this amendatory act.

MR. C. B, CROWLEY: I had a little experience, Mr, Chairman
in the legislature last winter. Mr. Flam and I were on the Judi-
ciary committee of the House. And what has been said here with
regard to recommendations of the bar are absolutely true. When the
bar recommended anything to the legislature it went through the
committees of the House to the Senate, and it was received almost
unanimously favorable.

Another thing I desire to call your attention to, in regard to ti:lis
matter of recommending improvements and remedies for existing
faults, is this: If I remember right, we have a constitutional provi-
sion requiring district judges, and perhaps other officers, to make
reports to the supreme court regarding defects or difficulties they-
have found in the plan of procedure in the state. . :

Sometimes we are looking for new remedies when we have the
remedy already. ‘

From my observation on the matter, very, very few recommen-
dations from the district judges had been made. Some have been
made, but when we went into the legislature over here and asked for
reports of that kind, we didn’t find any. Mr. Elam and I endeavor-
ed t°. find out what recommendations had been made, and we did
not find any, except the ones that had been made through the bar
association. i :

_If this matter was taken up by the bar commission, and some
p:'s.rtmula.r method of procedure adopted, and the attention of those
different officers who should make these reports called to the fact
Fhat they should be made regularly, then they would make them, It
is the_men who are administering the law, and who are enforcing" it
who find :‘iefects in it. Very few of the legislators we have had have
had experience in this lne of work we are talking about now, and
when. they pass laws we have all kinds of critieism. And I v;rould.
::.yt; a;!;l mytppiniﬁn, it wfo:;lld be best that a commission be appeointed

e active charge of thi

Lo Lake actiye o Wgeaknes ;:;na.tter, to call up these things, and call
dut J:';TthGhE CI:BRtINCK I might say, Mr. Crowley, in regard to-the
thaz g e district deges to make reports, that the inadequacy of
oy one of the th11}gs that has been commented upon by all of
! ose_who have investigated the judicial council. It contains, in the
first instance, so far as recommendations by disirict judges', is con-
cerngd, the fault that was referred to in the remark of Mr. Dodge
;)t Massachusgtts——-the one that I read—in that too much has been
eft to thg initiative of individuals. And that is precisely what the
tt'lcicommendations.of the district judges is. I know that some of
la.:t ;:co;nmendatmns have'z bfae_n made, and went to the legislature
A ssion, put they.a.r.e individual recommendations made without

e benefit of submission ‘to the bar, and discussion by the bar,
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and they are not thoroughly, well considered recommendations. The
theory is all right, but the practice is almost impossible,

We refer in our report to an article by Professor Whittier of Le~
land Stanford wherein he states that in some six or eight states the
supreme courts have had the power to prescribe procedure for infer-

ior courts, which power has been in existence in the various states.

from a very few years up to fifty years. But it is impossible for su-
preme courts themselves to formulate these. procedural changes,
simply because they do not have the time; they have a job that keeps
them pretty busy. . ’
MR, C. E. CROWLEY: Just one thing in regard to that. It was
my idea in regard to these reports, that you men who are enforcing
or applying the law are in better position to find the holes in it.
VICE-PRESIDENT: I think that the resoclutions committee
probably has a rather important function to perform right along this
line. It probably can suggest some way of getting a real study made
of the recommendations of the prosecutors. These recommendations
are certainly of importance, and while they may sound radical, at

‘least they have an origin in the voice of the people, many of them:

as protests against the inefficiency in criminal procedure.

‘Now, on-the question that was guggested this morning, that prob-
ably the salaries of judges might have been raised if we had redis-
tricted, The subject of redistricting is a question, no doubt, which
the resolutions committee has in mind. But this question and kin-
dred guestions are really the type of questions that would come un-
der the consideration of a judicial council.

I fear our present inefficiency in this matter, because when we
start in to appoint committees, which we probably will on the sug-
gestion of the resolutions committee, if their suggestion is made and
adopted, we are going to run into the question of expense of ‘secur-
ing the necessary data and the question of clerical expense. For in-
stance, the Corporation Code Commission, I assure you gentlenien,
took a great deal of time on the part of the ‘members, without a five
cent piece of pay, and on top of that we paid the expenses of our
stenographers, and every other expense contiected with it. That is
quite unfair, and something which you cannot expect everybody to

do. So I rather fancy that a judicial council would be the bet't_ér

course for us, as our lack of funds may handicap us geriously. Of ¥

course, if the metnbers of this bar are enthusiastic and earnest, then
it doesn’t make any difference whether we have any appropriation,
or not, the work will be a work of gervice and love, and will be done
very, very well, if we can get the bar to perform the duty that the
resolutions committee will probably try to impose upon it.

‘At this time matter of the time for holding the banquet
wag brought up and discussed. And after o motion duly made and $§
seconded it was ordered by the Vice-President that the banguet be g8

held at seven o'clock.

report?

ern Division.

SECRETARY: I move you that the electon of Mr. Warren Tru- §

CHAIRMAN: Mr. Elam, is your canvassing committee ready to

Report of canvassing committee read showing majority’ of votes j
-cast in favor of the Warren Pruitt for Cominissioner from the north- 38
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it, as Commissioner of the Northern Division be - declared unan-
imous. ’

Seconded.

VICE-FPRESIDENT: You have heard the motion, If ydu are
ready for the question you may vote by the usual sigh. Carried.

VICE-FPRESIDENT: Mr. Truitt is elected as Commissioner
of the Northern Division.

Each of you genilemen, I suppose, has read the report of the
committee on Unification of the Judiciary, and that is the subject
of discussion now. However, I rather incline to the view that it
should be read first, and I will ask the secretary to read tbe re-
port. .

SECRETARY: This is the report of the Committee on Unifica-
tion of Courts,

Report of Committee on Unification of Courts

Honorable Board of Commissionersg
of the Idaho State Bar,
Gentlemen: | . '

At the annual meeting of the Idaho State Bar held at Coeur 4'--
Alene in July, 1928, your Committee was directed to consider and re-
port upon the following suggestion:

That our judicial system bhe modified as follows: First &
unified court for the whole state, with a sufficient number of
judges to man both the Supreme and District Courts, with a
Chief Justice selected for executive as well as judicial ability who
should assign the judges to the different courts as indicated by'
the necessities and by their fitness for the regular work: Secénd,
appointment, instead of selection, of all judges for a long tenure,
perhaps twenty years: Third, a considerable increase in the sal-
ary paid all the judges in the unified court, the salary to be
uniform, say $8,000. . .
The suggestion is made up of the subjects somewhat although

not closely, related, and we report upon them in the order above
set forth. :

Unification of The Judiciary

Reform in the administration of justice and of the judicial sys-
temn has been a matter of more or less constant agitation for time
wher'eof the memory of man runneth not to the contrary and the
end is not yet. The need of such reform was given definite state-
ment by Pregident Taft when he said that, of the three divisions
of government, the Judicial Department was the least effective
and stood in the greatest need of immediate reform. It has rarely
been suggested, however, that there was occasion for change in the
organic structure of the system itself.

Increase of Iltiigation in our courts has been met by increasing

the number of judges and b ing i i
. y creating intermediate appellate courts
to relieve the purden upon the court of final decisioxn. It is not
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likely that with the increase of population there will be any lessen-
ing in the mumber of cases. . it would seem inevitable that there
must be from time to time a considerable increase in the number
of our judges and courts unless some method be devised giving .
greater efficiency. With the view of meeting this situation it has
been suggested that there be a unification of courts. Several plans
or modifications of one plan, have been suggested. Thug there may be

. a unification of all present existing courts into one—The General

Court of Judicature; or the unification may be confined to appellate
and trial courts; or the trial courts alone may be unified.

The suggestion submitted to your Committee calls for the unifi-
cation of our Supreme and District Courts. Judicial functions and
power now exercised by those courts would, under the proposed
plan, be invested in one court with trial and appellate divisions and,
if necessary, with divisions of the appellate court itself. Judges of
the unified court would doubtless be elected by districts (yielding in
that respect to popular demand) and by some Proper and workable
system certain of these judges would be designated to sit in the ap-
pellate division, while others would sit in trial courts. From time
to time judges assigned to one division would be re-assigned to an-
other. In this way, while judges assigned for the trial of cases
would sit in the counties of their respective residences, still -each
judge would be a member of a unified’ court with jurisdiction ex-
tending over the entire state and would be competent to sit as a nisi
prius judge anywhere in Idsho or upon the appellate bench, All
judges would receive the same salary. The unified court or its Judi-

_cial Council would be granted rule making power not only in mat-

ters commonly covered at this time by court rules but also matters
of practice and procedure. To the Chief Justice would be given
genetal supervisory and administrative authority.

Another plan involves the unification of - trial courts alone.
Aslde, however, from the fact that the assignment of trial judges
from one county to-.another throughout the entire state ;would be

~ greatly facilitated, there would seem to be no advantage in such

Timited unification. The plan would appear to be a half way mea-

sure innecuous encugh but not possessing any particular advantage.

- A third plan is advocated by the American Judicature Society,
of which Charles Evans Hughes is now President, and having among

its membership outstanding leaders of the American Bar, Its Journal,
igsued bi-monthly, is devoted to’'the presentation and discussion of 3

matters affecting judicial reform. For some time past it has zeal-

ously advocated the unification of courts and has prepared a model ¥
plan under which all the courts of the state are to be incorporated

into ‘The (General Court of Judicature with divisions, one of which
corresponds to our Supreme Court and ancther to our- Distriet

Courts, whiie the third is to be made up of county courts for the B
trial of small cases and superseding justices’ courts. Upon the
Chief Justice of the appellate court would rest a general supervision g4
of all divisions of the General Court of Judicature and of reporting #
from time to time to the Governor of the State. Annual meetings §8
of the judges of the several divisions would be held at which time §
matters pertaining to the administration of justice and suggestions
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as to improvement would be brought forward and recommendations -
made to a Judicial .Council which would possess the rule making

power and have other dutxee eommonly agsigned to it. A reading of

this model plan shows provisions more or less obviously intended to

meet specific objections in matters of detail. '

Undoubtedly- the unification of courts under some well con-
sidered plan will result in a higher efficiency. -The present system
generally prevailing is admittedly lacking, particularly so far as
trial courts are concerned and it must tend to become relatively
more inefficient as the number of trial judges are increased to
meet seriously overcrowded calendars. No business house, it is
urged.-could_ long exist in which each of its many employee’s in an
exceedingly important division of its work were acting independent-
ly of one another and without suggestion or oversight on the part
of the managers of the house itself. ] ’

There is no reason why we should not in Idaho have a judicial
system that makes for the highest efficiency. Your Committee sug-
gests, however, that the evils complained of among us are of such
a nature as not to require as radical a change at this time. When the
pla.n has elsewhere been perfected through modification and exper-
jence it will be time enough to adopt it here. Our conditions do
not approach those that exist in our great cities and in states which
have large.populations. 1t is true that matters of practice and pro-
cedure ought to be determined by those most familiar with them
and not by the Legislature which, admittedly, is not pai-ticula.rly
qualified to deal with those subjects, A second complaint which has
'peen recently voiced by our Governor is that, while some of our
judges are exceedingly busy, there are others who have leisure time
gnd ;pat.t‘t?ere is no readily workable system by which a judge of
ne district can be required to gi i i i i
S oction clscwhere. q d to give his leisure time to relieve con-

After all, these are the obvious cbjections which id-
ly urged. So far as the rule making Jpower is concer:z?gdbih:agg-
':'antage of having matters of practice and procedure dea.lt’ with b
judges and lawyers rather than by legisle,tors ig obvious It mus};
net be over]ooked, however, that if the rule making power is to be
given to justices of the Supreme Court alone, it will place an ad-
ditional b_urden upon those already over-worked, nor does it -follow
that our ]u‘dg_es are as a matter of fact best qualified to act in this
regard. Difficult mat.ters of practice and procedure constantly arise .
i.anlc.le{a.;er;naith bs;l :h:plslesli:rict Jud%es and practicing lawyers and only

; ate court. The rule making body may very
r}rl\zllei made up of Supreme and District judges and members of
‘ The present method of secur'ing the attendance ial j
13;: district other than his own is not satisfactory. 'l‘gi ;;\irl:rl 1'33 drg;
Ehiet Justice. (eather thats tae. S it e Even to the
to make suitable temporary assi ents o \_Hhose Wy I woud ‘pe
able r];tg reli;alve congesliion‘ i}rrx Somgélli‘;r:;sd?:tg;iges who were avall

us the more serious objections made to ‘our resent judici

tsgrsl::;lm maéy be met by slight.changes in the law a.nc%) witht;cugurdel:;iz

y radical departure. When egperience shows that a unified
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court possesses sufficlent advantages to warrant such a change,
that plan can then be adopted in Iddého in the form that has been
found most desirable. )

These suggestions are hy no means final and there should be
further study and consideration. We recommend that a committee
consisting of two Justices of the Supreme Court, two District
Judges and two practicing members of the Bar be appointed to give
further consideration, not only to the subject of unification of courts,
but also that of a Judicial Council and the rule making power and
that this Committee report from the time to time. '

Appointment of Judges

So far as concerns the matter of appointive rather than elec-
tive judges and longer terms of office, your Committee helieves that
these are matters in which we should feel our way carefully. Mem-
bers of the Bar who have given somne thought to the matter are
doubtful of the wisdom of these suggestions. We believe that. the
subject should be made the matter of further investigation and re-
port. i

Salary Increase

Tt is to be regretted that the bill passed by the Legislature at its
last session pranting an increase of salary to oun judges ‘should
bave met with executive disapproval. The effort to secure adequate
compensation should be continued until it is realized. :

Respectfully submitted, ’

FRANK T. WYMAN,
KARL PAINE,
0. 0. HAGA,
Committee. :

VICE-PRESIDENT: Now, gentlemen, we como logically to the
address of the Honorable Alfred Budge, Chief Justice of the Idaho
Supreme Court. It is, I know, going to be a pleasure to you to lis-
ten to his subject, the Unification of Courts, as applied to Idaho.
Justice Budge. :

- HONORABLE ALFRED BUDGE: The subject this afterncon
is a discussion of the subject of Unification of Couris as applied to
Idaho. It might be well to determine as far as we can the amount
of business that is now pending in the various courts in the state.

- The Supreme Court of Idaho
CASES DISPOSED OF

1929 | Boise | Northern | Pocatello | Total
January 4] ‘ 10 . 1 17
Fehruary 7 2 3 - 12
March 23 - b 1 29
April 19 1 6 26
May 10 1 14 25
June. . 10 5 9 24
July B ‘ 14 18 ‘ 4 36

TOTAL 89 42 38 169

IDAHO STATE BAR' ‘ ' 58

NEW CASES FILED

1920 : | Boise '| Worthern | Pocatello l Total
January 11 3 5 19‘
February 12 1 2 15
March 12 2 9 23
April 8 1 2 11
May 2 3 2 7
June 10 2 1 .13
July 2 0 - 8 - 10

TOTAL . 57 12 20 - 98

(Th:e total number of new cases filed in all of the divisions for
the period shown above is a decrease of 24 from those filed during
the corresponding period in 1528.)

CASES PENDING AND NOT HEARD ON AUGUST 1, 1929l

Division [ Givil | Crimmal
Boise 109 G
‘Northern 5 2
Pocatello 52 8
TOTAL 166 16

TOTAL NUMBER OF CASES PENDING
AUGUST 1, 1929 .o 182

The foregoing tables constitute a review of the condition of the
calenda.r in the Supreme Court of Idaho,. inclﬁding the number of
cases disposed of from January 1, 1929 to July 31, 1828, the number
of ne'w cases filed during the same peridd, and the nurr;ber of case3
pending and not heard August 1, 1929. i

. ‘While compilations of figures received fr

district courts of the various counties in th:HEl‘,t;ltt: :lieoicsa.olfaihe
numher of cases filed, both civil and criminal, from July 1, 1928 %g
._Tuly 1, 1929, and a great many of them disposed of by the’ district
judges, the reports received disclose that a considerablle number of
cages are carried on the inactive calendar. In some of the judicial

districts there appears to e som 0 estion, while in others this
e Ccon,
g i 1

SUCthgislgiiv; e}l)ll?.Ct%:I{t has brought into existence organizations
uhblic ilities Commission and Industrial i
Lilities Accident
‘1,3;1)]2;';1, ci):?e. effect of which has been to withdraw from the courts 1i1n
o, submli?:tpgrt, certain cla,ss‘ses of litigation that theretofore Irla.d
'reducing theewigkagg I;i:;:n:ﬁneg by the courts exclusively, thereby
€ 5. Ik e Supreme and District. Courts. T
;—ilgll;:ego r;vxe;v fmdu_ngs oi_" the Qommission and the Roard h:.s bezz
. entiment s being created in the arid states to change
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the jurisdiction of courts in the matter of litigation over private
water rights and shift the same to state boards of engineers or ad-
ministrative boards of control, and for the creation of boards of ar-
" bitration. The courts have apparently quite readily conceded to
these bodies powers theretofore thought to have been exclusively
judicial, thus decreasing the volume of court business. .

We have, therefore, a set-up from which we can determine
‘whether or not there is a congestion in court calendars, or likely 1o
be. TIf there is a congestion, or lack of dispatch in the disposition
of court business, we must look for a remedy. -Conceding that there
is a congestion, and that we need -a remedy, can it be found in the
adoption, by constitutional amendment and statutory enactment, of
a unified court system? ' ]

Much has been written in favor of the unification of courts.
The Federal Government, by Congressional legislation, in 1922
gought to solve this problem. 1t has been suggested that like legis-
‘lation be enacted in the various states; and some states and mini-
c}palities_have provided a system of unified courts, notably Cali~
fornia, Texas and Chicago. '

Three plans have been suggested: . o

" Frirst, that there be unification of our Supreme and District
Courts. Judicial functions and powers now exercised by these courts
would be invested in one court, with trial and appellate divisions,
and if necessary with divisions of the appeliate court itself; and by
some proper and workable system, certain of these judges would be
designated to sit in the appellate division, while others would sit
in trial courts. Reassignments of these judges would be made; each
judge would be a member of a unified court with jurisdiction ex-
‘tending over the entire state, and would be competent to sit as
a District Judge anywhere in the state, or on the appellate bench.
All of the judges would be under the general supervision .of the
Chief Justice, or the Chief Justice and a judicial council,

Second, a unification of trial courts by establishing judicial dis-
tricts or making the state one district: all District Judges to have
equal rank and state-wide jurisdiction; = sufficient number of
judges being provided to efficiently handie the court buginess of the §

gtate, with a presiding justice, or & presiding justice and & judicial §%
council, with power conferred to adopt rules of procedure and prac- B
tice, and with authority to move the judges from place to place, etc.

Third, all courts of the state to be incorporated into a general
court with divisions, one of which -corresponds to our Supreme
. Court, another to our District Courts, while the third is to be made B
up of county courts for the trial of small cases and superseding

justice’s courts. Upon the Chief Justice of the appellate court Kg
would rest a general supervision of all divisions of the general court. Ja
Annual meetings of the judges of the aeveral divisions would be §
held, at which time matters pertaining to the administration of i
justice and suggestions as to improvement would be brought for- §&
ward, and recommendations made to a judicial councilwhich would ¥
possess the rule-making power and have other duties commonly 3
assigned to it. ' :

The adoption of either of the three plans would place upon ¥

IDAHO STATE BAR 61

the Chief Justice or the Presiding Justice administrative super-
vision, involving a vast amount of detail work, which some courts
have refused to assume upon the theory that to carry out the pro-
visions suggested in any of the plans referred to above, would be to
impose upon the court duties of an administrative character; and
the rule is invoked that courts have always refused to perforn-; non-
judicial functions. '

Unified courts in this state may, in effect, be broﬁght a.bouf
by invoking certain statutory provisions and by minor amendments
to present statutes, if such & system be desired.

Section 6, article 5, of the Constitution of Idaho, is in part as '
follows: '

It a justice of the supreme court shall be disqualified trom
sitting in a cause before said court, or be unable to sit there-
in, by reason of illness or absence, the said court may call a dis-
trict judge to sit in said court on the hearing of such cause.”
Chapter 11 of the 1928 Session Laws (p. 12) provides: '
~ “Section 1. The supremé court of the state of Idaho may, at
any tnne:, a..ppomt,from among the duly elected, qualified ;a.nd
acting district judges of the state of Idaho, from any of the
various coun_ties or districts, one or more of such judges to act
foz: s_uch period of time as may be designated in the order ap-
pointing them, as commissioners of the supreme court; and up-
on grounds of the public service, the personnel of s:uch com- -
mission may be changed from time to time as necessities and
husiness of_ the several districts may require, by the designation
o_f other. district judges to act in the place and stead of those
first desxgngte_d. All that shail be legally required to constitute
such commission, and authorize each commisioner to act, shall
be the z_nakmg and entering by the supreme court of the’ order
of “appo‘mtment or substitution of such commissioners
. Section 2._ In order not to interrupt or- delay the' éx'péd.i-
tious tra.nsact_lon and disposition of district court business.in the
several counties or judicial districts on account of the establish-
ment of such supreme court commission, or whenever it is deem-
:d. necessary to ex_pe_@ite the.court.business of any judicial dis-
Cl(;llcl::i: 1tO Ehgll)lp'ﬂia\:;gngfthe pr((i)_xrritncet and power of the supreme
¢ \ ) of any district judge, or of its own =
tion, to direct any district judge in the s'ta.t t v
stated period, or for specific purposes, in z S Soumiy or aie
trict of i ) any county or dis-
appointeh;r Ehat.r_l .tha.”s for which he shall have been elected or

Section 12, article 5 \ tituti
part o e 5, of ’F,he Constitution of Idaho, provides in
“A judge of any district court may’ i
¥ hold a distri i
any county at the request of the judge of the dri;ﬁiggu;;uﬁ

thereof, and : ;
oo upon ,t,he requesf: of the governor it shall be his duty

C. 8. Sec. '645.}2' i”eads:

“A district judge may hold a court in an ]

] county in thij
llspgg {.Jlée ﬁ-:ﬁiqest gf the judge of the ,distric%( in wh?ch 51?;;15 5(‘):?1:'?:
e g held ,fan when by reason of sickness or gbsence from
i couzft inr:xgi any other cause a court can not be held in
B0y, cour ¥ strict by the judge thereof, a certificate of
must be transmitted by the clerk to the governor, who

may thereupon 'di L !
by biereupon direct some other district judge to hold such
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C. 8. sec. 6497 is as follows: ) . .
“In case of a vacancy in the office of any district judge or In

his absence from the judicial district or state, or his sickness
or inability to act from any cause, motions may be made before,
or orders granted by, any other district judge, who ghall have the
sgme jurisdiction under this chapter as though he was the
judge of said’ distriet, and orders, writs and judgments entered
by such judge shall be made matters of record as herein direct-
ed and have the same effect as though made by the judge of
said district.” . :
C. 8. sec. 6667 provides in part as follows:
# . . . . Whenever the judge of any district court shall
be disgualified from hearing any cause pending therein, and
any of the attorneys of record in such cause shall petition the
povernor to request that the judge of some other district court
hold court in the county wherein such cause is pending, the
governor may request the judge of ‘the district court of some oth-
er district, who is not disqualified, to hold court in the county in &
which such cause is pending; and upon receiving such request «f
from the governor, it shall be the duty of the judge so requested
to hold such court and to try and determine such cause, and §
it shall be the duty of the disqualified judge .to hold court for
an equal length of time for the judge who takes his place, if so £
requested by such judge. e
In the case of In re Application of Allen, 31 Idaho 295, 170 £
Puc. 921, the court held that where a district judge from one district B
held court in another district, and no ‘question was raised as to his o
authority, it would be conclusively presuned, unless the record dis- §
closed to the contrary, that he was lawfully exercising jurisdiection; i
that such jurisdiction was exercised under color of authority, and &
waa not open to collateral attack. .o : 1

In the case of First National Bank v. Crane Creek Sheep Co. i
(Idaho) 273 Pac. 945, it was held that, under section 6, article 5, of 38
the Constitution, the Supreme Court “hag the powér to call a Dis- 59
trict Judge to sit in 4 cause in place of a Justice incapacitated by
illness, and in such a case, the District Judge possesses all the pow- -
»ar of a Justice of the Supreme Court with respect to the cause,” in- &
cluding the power to write the opinion.

The meaning of the term «disqualification” of a judge, is sel gy

forth in C. S. sec. 6499 and would seem not to require discussion. §
. The word “absence’” occurring in C. S. secs. 6492 and 6497, is
clear in meaning, as it is expressly qualified by the words which fo
low it. But the word 1gbgence” in section 6, article 5, of the Const!
tution, is not so qualified, and is not easy to define.
in the case of Bingham V. Cabbot, 3 Dall. 19, 1 L. Ed. 491, the
Supreme Court of the Trnited States held (1 L. BEd. p. 499) that al-}8
though a District Judge sat on the bench at the time & cause was
tried, “yet, if he did npot sit in the cause, he was absent in contem-
plation of law.” Under this holding, a Justice of the Supreme Courtiss
would be “absent,” even though present in the” courtroom, if hegg
were not present for the purpose of sitting at a hearing or parti-E3
cipating in the work then at hand; in other words, that “ghsence"
iz not necessarily a physical condition, but may be purely a mentaly s

one.
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In Lynde v. County of Winnebago, 16 Wall.
the court held that the word "absenc%”’in'a.n alléwi,. sz,gatﬁ.teEdi-oxerg’
ing that in case of the “absence” of the county judge, the lnjzount-
clerk should fill his place, meant “absence from the c'ounty s‘ea.tj'{
State vs, Engeman (N, I.) 23 AtL 676. A statute provided that in
case of the “absence” of the law judge of'_a.ny county, the Chief Jus-
tice of any Associate Justice of the Orphans Cour,t should desig-
nate the law judge of another county to perform the duties TEe
Court held that “absence” "meant ‘nonpresence in the court " Un-
der this decision, a Justice not present in the courtroom is “at;sent "
Manner v. Ribsam (N. J.) 41 Atl. 676. A statute provided that-.a
deputy clerk was empowered to take the verdict of the jury during
the “absence” of the clerk. The court heild that the word “absence?’
meﬁﬁt "nonpr?isencethin the courts” The verdicts in these cases were
rightly received b e deputy clerk, t i i
rightly recely cou{t_” puty , the clerk being at the time ab-
State v. Smith (La.)} 31 So. 693. A statute provided that a Dis-
trict Judge should appoint an aitorney to represent the state
when the district attorney was “excused, necessarify absent, or sick.”
The court heid that *necessarily absent” meant absent from’the cour't
not from the parish. “A court is not to cease the performance 01;
its functions because the prosecuting officer of the state is compell-
ed to absent himself from it.” In that case, the district attorney was
absent from court because of the serious illness of a grandchild:
The case of Watkins v. Mooney (Ky.} 71 8. W. 622, contains
a lengthy and able dissertation on the meaning of the \’UOI‘d “ab-
se:_-nt.” . A statute provided that in the event of the “absence or
disability’” of the mayor of the city, the president of the board of
alderz_ne:} should act as mayor. The Court of Appeals of Kentucky
says it is impossible to give an exact, iron-clad, and precise defi-
q;tmn of t.he word “absence,” but that it must be construed in each
instance in view of the facts and surrounding circumstances. It
goes on to say that a mayor, for instance, might be out of the
ctty, in a nearby place, for a single day, and that he might then be
“gbsent” in relation to some things, but not ‘“absent’” in relation to
othel:s. The court indicates that “absence” is a combination 'of
physical and mental states, and must be determined in the light
?f t?e ;ux_‘rounding circumstances, and also in view of the statute
':Eitvza& :::S purpose and design. In the course of the opinion, the
_“We think that the soundest reasoning, under th oriti
511:1? aiidnexamlqed, -gives the word ‘ag‘;;sence' theexggathx;?;;uzi"
foat 2 g ce wl:uch' would _ma.ke it impossible for the official
erp T (}rm the act in question. Where the mayor ig to preside
fn els;fgneal.‘ Iy t?t a m_eetmg_ of a board of which he is ex officio a
member, ai) 12?:2cifmm2§?itn§a3e3‘§?$ giobablirtmea.n an absence
: > Of . e m i -
ff%?ﬁmflfftéhségﬁﬁ,g i cotntl‘"act which he wzs i)gz?ziiﬂgglgg 133.1\175'
3 fo «€ity, or to issue a proclamation i
‘I;?Jtilccltla Elé:l‘l;rga ;nuc;iﬁc!a.l to appear for a violation oc}rflzz ;i:léfltg:
authorized to try, the mayor might perform any

of these acts, though b imi
Ar‘lld ede aots, concglude:?mnd the corporate limits of the city.”

The absence contemplated by the Legislature.
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- is not merely a physical absence of the mayor from the
city, but is such an absence as renders him incapable for the
time being of performing the act that may be in question, which
act must present such a necessity for immmediate attention as
to require it to be then’ executed.”

Dean v. Dean (Tex, Civ. App.) 214 8. W. 505. A statute pro-
vided that whenever, on 'the day appointed for a term of the Dis-
trict Court, the District Judge should be “gbsent,” the practicing
~attorneys of the court should elect a special judge. A District

Judge, being called to another city on war work, asked the clerk
of the court to motify the attorneys that he would not hold court

_at the next term, and request them to elect a special judge. A spe-

¢cial judge was elected promptly, and opened court the firat day of

the term. After adjournment of court for the day, the regular
judge (who apparently had not yet left town) passed through the
courtroom’ to his private chambers. In the case cited, it was con-
tended that the regular judge was not “apsent” when the special
judge was élected, and that, even if he were, his presence in the
courtroom terminated his absence. ‘

The court said: ’ .

“We hold that the regular judge was absent within * the '}
meaning of the statute when the special judge was elected;
that passing through the courtroom without any intention of
discharging his official duty, did not terminate his absence, .”

. Glavino v. People (Colo.) 224 ‘Pac. 225. A statute provided that %

if the district attorney be “absent,” the -court should appoint some &
person to discharge the duties of his office. The court said:

“wWe think ‘absent’ means ‘absent from the court.' The pur- §
pose is to see to it that justice shall proceed. The district at-
torney is supposed to be always present when the court is in §§

gession, as the formal records show. If he is not, and action 3

is required, the court gppoints some fit person that justice may §8

be done.”

See, also, Skinner v. Board of Commissioners (Kans.) 66 Pac. g
635; 1 C. J. p. 343, n. 85, ) ' :

It seems, from a reading of the cases, that the word “ab- §
sence” must be construed in view of the particular facts involved,
and that “absence” implies a mental as well as physical state, ItE
is doubtful if a hard-and-fast rule can be 1aid down, applicable inj8
all possible cases. : -

CONCLUSION

In conclusion, it might be suggested that C. B, section 6667 be}
amended to confer upon the Chief Justice the power therein givengs
to the Governor, coupled with additional administrative power orgs
gupervision. Provision alsoc might be made for a judicial council;

There might be merit in the suggestion that the state beg
divided into three judicial districts, covering the same territory
now comprises the three Supreme Court divisions, and to providess
for a Presiding Justice and 2. Judicial Council for each distriet. o

If the word “absence" in section 6, article 5, of the Constitution,
be given a liberal construction, as distinguished from a technicalfsg
construction, District Judges may be called in when necessary tog
assist the Supreme Court. ' 1
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Under the preseit statutes district judges may exchange benches’
The Governor may order district judges from ore district to anoth-
er. The Supreme Court may, when -naming commissioners, direct
district judges to hold court’in the districts from -which the com-
missioners are chogen. However, there is still lacking a proper ad-
ministrative control. The people demand certain, speedy and inex-
pensive justice. :

The granting of continuances is the most productive cause of
delay, and calls for the most serious criticism, '

That greater stress should be given to the administrative side
of the courts must be conceded. :

I agree with the report of the Committee on Tjnifica.tion of
Courts, that there should be further study and consideration given
to this subject. :

VICE-PRESIDENT: Judge, it has heen a pleasure to have
you with us today, and an inspiration to hear your message.

I hope that the members of the bar have some questions that
they can ask, and the Judge cannot answer them, because 1 have
been in the position of having Judge Budge ask me questions, when
I have attempted to argue hefore him, which I was surely ;.mable
to answer. ‘ . ’

Seriously, however, T think some of you gentlemen have ideas
on this subject, and I am sure the Judge would like to hear\them
and the resolutions committee would likewise, : o

SECRETARY: I wonder if I might ask Judge Budge to wha
extent the commission is used in the supreme court in the disposal
of the cases you mention. i ‘ .

JUSTICE BUDGE:Why, we bave. had the assistanze just for a
short time of two district judges, but we have no commission.

SECRETARY: Are the two judges constant?

) JUSTICE BUDGE: Not constantly, We have called in two
]gdges during the time referred to, but we have had no commis-
sioners. Two Justices have been- absent, Judge Taylor died and
Jud_ge T. Bailey Lee was ill, and those two district j‘udges ;a.t‘in
their places. Otherwise we have bhad no district judges. ‘

] JUDGE BRINCK: I would like to ask Judge Budge, in this
1‘nvest1gat1on as to the number of cases pending, did you i1a.ve an
information as to how long they had been pendillig? : v

JUSTICE BUDGE: No, Judge Brinck, I was unable to really get
accurate flata. I do not think it can be obtained, unless you go into
the counties, or have someone go  there for that purpose. Some
of those cases-may have been pending a long time, and s-ome of
‘_them may possibly be on the ina.ctivé calendar; in scu;le of them the
Issues may nqt be made up; and some of them may have been con-
tmuz%]f;g% glge to time pending settlement,

INCK: Have yo i i
cases were filed during the gi{rel; 'Z'EZiolgf?D?matwn as to how many
num%gsggigsegtﬁe%Eéurﬁs; I thgve some information as to the
the number of cases disposegc-l.c(:ffl.' @in. periods—covering & year—and

JUDGE BRINCK: I think that would be a great aid.

JUSTICE BUDGE: Yes; I have'that all tabulated, but I thought
perhaps my remarks would be too extended., I have ,the number “of
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cases disposed of in each county and each judicial district by each
judge—the number of civil and the number of criminal cases,—ad
well as the number filed. )

VICE-PRESIDENT: Judge, I noté a ‘condition of congestion
in one district, and at the same time only a few cases in another
district. What is to prevent the shifting of judges, so as to relieve
the pressure? o

JUSTICE BUDGE: That is a question that has never been final-
ly determined. I wonder whether the supreme court or the gover-
nor would have the power, under the presgent statute, to shift the
judges from place to pluce. For instance, we will say down in the
Fifth District where they have guite a number of cases, wWhether
the governor would have authority to send a judge from the First
District down to-the Fifth, or whether the supreme court would
have that power, I am in doubt about that. :

SECRETARY: The constitution covers that, on the request of
the judge.

JUSTICE BUDGE: Well, I don’t know but w’ha.f that is a lim-

itation. It says he may call them. I don't know but what that may
be a restriction. ‘ ‘ : .

SECRETARY: Then, as I understand, there being two judges
in the Fifth District, you could not send two more judges down
there, and the whole four sit at one time?

JUSTICE BUDGE: I doubt it.

SECRETARY: In that event, the judge from the Fifth District
would have to be absent in order to send. another judge down there,

JUSTICE BUDGE: We might, possibly, with some additional
amendments, constitutional and statutory, in effect bring a‘.bg1ut -
unification of courts. ’

MR. ELAM: I would like to inquire whether or not the condi-~
tions are the same in other judicial districts as they are in our judi-
cial district. I doubt whether Judge Budge would know that, but
I think possibly we could find out from some members of the bar
of the different districts. ‘ : )

Now, in our Third District we do not have cases pending which
can’ be brought to trial, provided the attorneys are ready to pro-
ceed with the trial. In other words, when we call our calendar at
the first of each month we can always get the cases set that we
want tried—with the exception, possibly of the month of June. "The at-
torneys in our districts may be different from what they are in
some of the other districts, they are inclined to procrastinate a Iit-

_ tle bit, and let the cases pile up in the spring. But, aside from that,
every month we can get our cases set. I know that we keep the
judges good and busy, but still they find time, in one way or an-

* other, to hear our cases, And I know personally that during the
last 'six or eight years there have never been any criminal cases

pending but what could be tried immediately after they are at $

issue. I think that the reason several cases appear on our court
calendar which have not been heard are the result of certain cases
which the attorneys do not want to bring to trial for a time. For
example, in Ada County I think there are thirty or forty cuses
brought by the Idaho Country club against various individuals, and
_of course they are trying to consolidate-those cases and bring them
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all to trial at once. I will state, too, that our judges are very care-.
ful, in our distriet, about the dead cases. Every six months, or ev-
ery year, at least, we get all the old cases cleared off; if there hag
been no demurrer or other pleading filed within the last six months
they are disposed of. So, we do try to keep our calendar—that is
our judges do—right up to date.

I think possibly that explanation ought to be made, for I rea-
lize that there is certain publicity gets out in regard to the condi-
tion of court calendars, which might possibly be a little misleading.

VICE-PRESIDENT: I think, in justice to the attorneys of the
Third District, that we should say that they are not proscrastina-
tors, although I will admit that at times they gracefully postpone a
disagreeable tash. :

MR. PETERSON: With respect to the proposal of dividing the
gtate into three judicial districts. Is that to put chambers at three
points 7 .

JUSTICE BUDGE: No; I wouldn't say that, not necessarily.
You might have three judicial districts, and any number of judgeé
in either one of the districts—a numbeér sufficient to transact the
business of the district; and the judges would have their residence
the same as they do now, possibly. F

I would like to say, Mr. Chairman, with reference to the Third
Judicial District, that that district is in excellent condition, and the
numper of cases disposed of by the judges in that distriet is much
to their credit. I think, in Ada County there are, from the report
I got from the clerk, 92 cases pending in that county.

MR. LAMPERT: Not to add any further to the glorification of
District Number Three, yet to defend Judges Brinck and Hartson
and the bar of that county, I think the report as it now stands is
somewhat unfair. I do not think any figure which represents that
there are 2500 cases pending in the ‘district courts of this state,
158 of which are in District Three, that those figures alone are fair
to the attorneys of the bar, or to the judges on the bench. I happen
to know that in District Three, as Mr. Elam stated, and the judges
can verify it, that cases are disposed of just ag rapidly as the at-
torneys are ready, and the attorneys are not prone to delay -to any
great extent.

If the Judge does have the figures as to the number of cases
that were filed for any particular period of time, and during that
same period the number of cases disposed of in that -district, I
would like to hear it,.so that it may go into the record. ’

VICE-PRESIDENT: Do you have the data Mr. Chief Justice.

JUS:I‘ICE BUDGE: Yes. As I stated in the beginning, and as
[ want it distinetly understood, I am not giving the'se'fig"'ures as -
accurate. That was understood, I think, by everyone present.
addrzs,IfE-PRESIDENT: You so stated at the begilinipg of youu

JUSTICE BUDGE: Yes; I so stated. And I do not want any-
one to take any exception, because I have simply given you the fig-
ures that I have received; and I think I told you that I' doubt ver
mucl;qmyself that they are accurate. Y

. Now, the cases filed, disposed of and pendi i ‘ i ‘
districts of Idaho, from July 1928 to Jull)y, I;Zgg. u‘:?vzhfvil‘lra;‘:l)::es‘
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for instance, the Third District. In Ada County during that period
of time, from July, 1928 to July 1929, there were 424 civil cases fil-
ed, and four criminal cases filed; there were 333 civil cases disposed
of, and 23 criminal cases. Now, there were only ¢ criminal
cases filed, apparently, during that time, but some were brought
over that had been previously filed, so that there were 23 dis-
posed of. Now, then, there are pending 91 civil cases, and one crim-
" inal case, according to the report I got. Whether that is correct,
or not I don’t know.

MR. HARRY HOLDEN: Mr. Chairman, I want to say this, that
I have had almost 33 years experience in practice in southeastern
Idaho, and I have yet to find a single judge who has denied me a
speedy trial when I was ready. Most all the time in that length
of time my practice has been confined to this part of the state,
and I have always found judges ready to hear cases if the attorneys
are ready to present them, and I do not believe that counsel are
given to procrastination where it is not necessary. There are many
things that may come up that will deprive an attorney of preparing
his case thoroughly for trial, but I believe from my experience, as
a member of the bar, that it is their chief aim, when they do come
into court, to be as thoroughly prepared as possible. I have had a
‘great deal of experience in the practice in this county, and never
had any difficulty with the judges. In the Sixth District Judge
Adair, who has been on the bench there for a long time, is always
ready to hear you if you are ready to properly present your case;
and the same is true with respect to the judges in Pocatello. I do
not believe that it is right, or fair that anything should be said that
would, in any way, reflect upon the bench of Idaho. They are al-
ways ready if the members of the bar are ready. And, as I say,
the chief aim and object of the attorneys is to prepare as rapidly
a3 possible their cases, and then present them.

MR. BOTHWELL: I would like to inguire from the Chief
Justice, if I may, as to the plan of dividing the State into three
districts; whether or not it is contemplated that the judges should
be appointed or elected? i

JUSTICE BUDGE: Of course, I hope that I may disabuse the §
minds of any of you so far as wishing to convey thé impression that 3
the court business is not being disposed of as speedily @nd as ade-
quately as possible, or that there is any criticism due.

' MR. HARRY HOLDEN: I did not understand you that way,
Judge.

~ JUSTICE BUDGE: Because I stated, time and time again, from
my examination of the work done, that the work was done satis-
factory. I might add here, that those who - talked about reducing the
number of judges I think do not know anything about the situa-
tion; I do not think the chief executive kmew the. extent of the
business that was pending in the courts, and that might be called
up at any time for the district judges to dispose of..

Now, with reference to the matter you spoke of Mr. Bothwell
I have not considered the gquestion as to whether the judges would
be appointed or elected. ’

MR. HARRY HOLDEN: I want to say to the Chief Justice that
I did not get the idea from anything he said that he was finding
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any fault, whatever, with the trial judges of this state, He was
presenting a condition ag it exists, and as he stated it was without
any desire to criticize. :

MR, BOTHWELL: Might I make this suggestion, on the gues-
tion of dividing the state into three districts, as has been suggested.
It might be done and could be done, but it would seem to
me that if the judiciary is to remain an elective office or position
that the retention of the smaller districts would tend more, per:
haps to place the men before those people whom they served, and
they might have an opportunity to elect them. It seems to me that
that might be one objection. If the positions are filled by ap-
pointive power vested in the chief executive, I think they should be
made by and with the consent of the har of the state, then three
districts might be to an advantage, with the selection of material to be
acceptable and suitable to the local people of the various counties.

VICE-PRESIDENT: Gentlemen, it is now time for our ad-
jtlmr;:ment, and we will meet at the Bonneville Hotel at seven- o'~
clock. ’

Thereupon the meeting adjourned for the day.

Saturday, August 10th, 1929,
16:00° G'clock A, M.

The , meeting reconvened and the following procee'dings were
had, to wit:

MR. E. A. OWEN: Gentlemen, it is now time for us to convene.

In .introducing the speaker I will not say the unkind things
about him that he said about the members of our supréme court and
the district judges, last night at the banquet. I have no doubt that
he will relieve our supreme court and the district judges of a heavy
burden when he tells us just what the legislature meant when they
passed the new corporation code. Mr. Jess Hawley, Fresident of the
Idaho Bar. . .

PRESIDENT HAWLEY: Gentlemen, I must ‘absolve myself of
any idea of the legislature’s intention,

The Corporation Code Commission was an outgrowth of a desire
on the part of the members of the bar to have our inadequate 1920
fmde brought up. domewhere close to date. The legislature author-
ized the ‘appointment of a commission of five men to make a report
and codify the corporation laws. They very distinctly said there '
wa;_no money in it—mnot even expense money., Governor Baldridge
appmgted John P. Gray, Ralph Scatterday, James Harris, A. L
Merrill, and myseM as members of .the commission. We 11,1et.anff-l
?fiz;edcogr gfficer.s, and I was chosen as president of the Corpor-

ode Commission; ¢ i

Torber, of Boania L; we then selected a secrgtary, Mr. Sidman
We proceeded to eliminate, first of all, all -
fering to business organizations, which waslax;.wiﬁgxcii?‘z: ;lzfiset;:n
;‘.)ool_t up the question or study of the changes in our corporation
uginess code, or laws, as we had no such thing as a code. Scattered
Fhroughoui_: all the vplumes we found the different provis:ions relat-
§n§ to business corporations, and we selected them. We then went
;1;1 3 ‘1?:?& la.?prs of the five'sta.tes, Ohio, Nevada, California, Delaware
el hy:)émng dto ascertain the best system. We found that all of
good points, and Mr, John Gray prepared a hodge.podge,
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" taking all of the good laws from each of the states. That Ieft us
in ‘an impossible situation, because there wag different language
used in the different acts, and to correlate and synchronize them
was an almost impossible task., However, the Uniform Law Com-
missioners of the United States were on this very problem, and
in 1928 they unified the corporation law; and it was very good. How-
ever, it was not in all respects applicable to Idaho's condition, be-
cause we have some very peculiar provisions in our constitution.
But, we largely took the present code from the uniform act; it was
the basis largely. ’ o
The events of the past ten days have been of such a type
that I was wholly prevented from writing the thoughts which I
have on this subject; and I know that you will pardon me for talk-
ing ad lib, and from the code, or from the law, rather than from
a written paper. ‘
First, let me say that I think no body of men with whom r
have been associated were more earnest in tendering service to the
state, than the gentlemen on the code commission. They made sev-
eral trips to Boise at their own expense and spent several days
at different times studying the problems; and I think, they
are entitled to the reward—which is generally nothing—that a faith-
ful public servant should receive—at least good will. |
The first point I think that should be understood is a defini-
tion of ‘sharehoider’: A -shareholder is ome whose subscription hasg
.been accepted. We often times, in our minds confuse the actual
handing over a certificate "of gtock with the confidence and
rights which come from a contractual relationship establish-
-ed by an application and an acceptance of the application
-for stock. Rights are not issued; your stock 1is issued;
but, your rights te wvote and sit in stockholders’ meetings,
" and know the business of the corporation, are not. That right is giv-
en to a subscriber on the allotment of his shares. So, it is well to
bear in mind, when forming a corporation, that so soon as a sub-
scriber applies for stock, and his stock is allotted to him, he then
becomes a shareholder, and is entitled to all the rights of a share-
holder. Later, when he pays for his stock, it is issued to him. There
is a distinction that should be born in mind. You can see that afig
corporation may be quite easily controlled by men who haven't any
money in it, if their subscription is accepted; because, immediately,
they would have all the rights of a stockholder, So, it is wise to
know that. ) ’ ]
The term ‘Registered Office,’ is wsed instead of ‘principal place
of business’ purely for the purpose of conforming to the Uniform
" Act. Béaring in mind that the use of the expression ‘principal plas
of business’ means nothing so far as a legal term is concerned,in this
state-—at least for the future. C
Articles of incorpofration are prepared much as they forme
1y were, with this exception: That you must designate in your al
ticles of iricorporation what type or types of shares you want to issu
Formerly, there was a very decided limitation on preferred stockj
There is no limitation now on preferred stock. You incorporato!
have full rein, have full path for the exercise of your imagination
The corporate name must contain something to indicate th
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it is a corporation. It must end with the abbreviation ‘Tne. or include
the word ‘corporation’ or ‘incorporated’ You may use the word
‘company’ or the abbreviation ‘Co. if it is not preceded by the word

. *and’ or the abbreviation ‘&’. That must be born in mind,

Then in filing, You prepare triplicale originals, and deliver all
three copies to the Secretary of State; he goes over these articles,
and puts his endorsement of approval on each set. He then files one
of the sets in his office and records it, and issues a certificate of
incorporation. Now, immediately upon that being done, you have a
corporation. Nothing further need be done, because that is sufficient.
Under our old law, many, many times lawyers, and laymen essay-
ing to practice law, would file their articles in the secretary of
state's office, or in the county recorder’s office, and let it go at
that. Of course, their incorporation was incomplete. Now, the certi-
ficate of incorporation, and the remaining copies of the articles of
incorporation, bearing the endorsement of the secretary of state,
are returned to the corporation, or its representative, and one =et

of the articles is filed in the office of the county recorder where'

the Registered Office is situated. We have retained an old provision
of the law, that a corporation may not purchase, locate or hold
real property in any county of the state, without filing a copy of its
articles of incorporation, certified by the secretary of state, in the
office of the county recorder where the property is situated, within
gsixty days after its purchase or location of the prdperty.

Now, subscriptions for stock ought to be taken seriously, be-
cause a subscription is irrevocable for ome year from the date of
signing, except, of course, in the case of fraud. :

It is important to know the effect of filing or recording papers.
We have used this language:

“The filing or recording of the articles of incorporation or
amendments thereto or of any other papers pursuant to the pro-
visions of this act is required for the purpose of affording all persons
the opportunity of acquiring knowledge of the contents thereof, but
no person dealing with the corporation shall be charged with con-
structive notice of the contents of any article. A ‘

He must actually know it. .

The difference between authority, and capacity has. bothered
us for many, many years. The ultra vires doctrine has often been
applied to corporations on the theory that the corporations had no
authority to do an act, and therefore wheén it had-no authority it
could plead that its contract was void. The different lines of thought
on that are expressed in two types of decisions.

We tried to create a new situation, and tried to undo the
wrong and straighten out the confusion, by saying that a corpor-
ation which has been formed under this act, or a corporation which
existed at the time this act took effect, and of a class which might
be formed under this act, shall have a cépacity to act as natural
persons, but such corporation shall have authority to perform only
such things as are negessary and proper to accomplish its purpose,
and which are not contrary to law. Rather putting the quietus on
the dgfense possibilities that have been used against ultra vires
acts, in many instances. I hope I make that point clear.

Now, the allotment of shares to subscribers for sharesis cov-

——
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“ered quite thoroughly in the act. And we have a provision which’'pro-
vides that: “No corporation shall issue ‘gtocks or bonds except for
_labor .- done, services performed, or money or property actually re-

" eeived; and all fictitious increase of stock or’ indebtedness shall be
void” = We had to put that in, of course, and what effect it has on
the act, I don't know. That remainsg for future interpretation.

' There is. one thing that would be of interest to lawyers, I
Iknow: Notwithstanding anything to the contrary, we provide that
the corporation may contract ‘to pay for future services in stock,
and issue the stock as the services are actually rendered. That is
quite a departure from existing practice.’
. Then, another thing: After the board of directors decides to is-
sue more stock, every stockholder has the -right to subscribe to the
stock, proportionate 16 the amount of stock he then has. And that
is a departure. The board of directors cannot sell to a favorite in-
“dividual, and give him control, all persons having equal rights.

This is an important provision: The Valuation for Considera-
tion for Shares. :

«For the purpose of determining whether shares have been fully
paid for in order to fix the extent of the outstanding obligation of
a shareholder to the corporation with respect to such shares, the
following valuations shall be conclusive:

*(a) The valuation placed by the incorporators, the share-
holders or the directors, as the case may be, upon the consider-
gtion other than cash with which the gubscriptions for shares are
made payable.”’ '

Now, that is conclusive, gentlemen. .

- #{b) The valuation placed by the board of directors upen the
corporate assets in estimating the surplus to be transferred to
capital as payment for shares to be allotted as stock dividends.”

Of course, we permit the issuance of stock for stock dividends.

This is-our liability statute: ’ . _

« 4 gubseriber to or holder of shares of a corporation formed un-
der this act shall bé under no linbility to the corporation with re-
spect to such shares other than the obligation of complying with the
terms of the subscription therefor; but one -who becomes & share-
“helder in good faith and without knowledge or notice that the shares
he acquired had not been fully paid for, shail not bhe liable to the
corporation with respect to such shares.”

You will notice that we have uged the word ‘shareholder,’ in-
stead of ‘stockliolder’. That is for -the reason that it is gives
uniformity. I, perhaps, in a place or two, through carelessness, used
sgtockholder’. We Have adopted the English term, as used in the uni-
form act. .

' The corporation has a lien on the stock for unpaid subscriptions,
and we have provided a procedure by which it can take away his
stock for his failure to pay.

Then we have a provision which is applicable to non-par-stock:

#7f, upon the allotment of shares having no par value, any
part of the congideration received by 'the corporation is to be treat-
ed as paid-in surplus rather than as payment upon such shares, the
incorporators, ghareholders or directors, ag the case may be, who .fix
the amount of cash or determine the value of the consideration so re-
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ceived, shall at that time specify the proportion of such value that
is to be considered as surplus and the proportion thereof that is to
be considered as payment for the shares.”

Then we protect against the payment of dividends out of cash
or property, “except from the surplus of the aggregate of its as-
sets over the apggregate of its liabilities, including in the the latter
the amount of its capital stock, after deducting from such aggregate
of its agsets the amount by which such aggregate was increased by
unrealized appreciation in value or revaluation of fixed assets;”
Or, out of shares if the corporation, “except from the surplus of the
aggregate of its assets over the aggregate of its liabilities, including
in the latter the amount of its capital stock.” .

We do no permit any portion of unrealized profits to be used
in estimating the amount of a dividend.

There is one guestion, of course, arises in connection with divi-
dends: What are you going to do about wasting agsets? That ques-
tion has been covered by this provision: - :

«The directors of any corporation engaged in the exploitation of
wasting assets such as mines, oil or gas wells, standing timber, or
owning property having a limited life such as a lease for years or
patents, or owning other wasting assets intended for liquidation ana
gale in the ordinary course of business, may determine the annual
net profits derived from the exploitation of such wasting assets withe
out teking into consideration the depletion of such aseets resulting
from lapse of time or from necessary consumption of such assets
incidental to their exploitation, and without taking into considera-
ton depreciation of plant and equipment other than to make provi-
sion for its maintenance during the life or expected life of the op-

" eration.”

That is a very important provison in connection with mining
properties and timber companies. :

Now, the by-law provision:

You can make any type of by-laws you want, That is about the
size of it. However, it must be. remembered that the book of
oy-laws must be open to the inspection of the public during office
hours of each day. That is somiething that we do not usually have
in mind. But, the public has the right to ingpect your by-laws.

" Shareholders’ meetings may be held either within or without
the state, unless otherwise provided for in the articles of incorpora-
tion or the by-laws. At least one meeling must be held each calen-
dar year, and the by-laws may provide for the time and place of
holding the meeting. Unless otherwise provided, the meeting shall be
held on the fourth Monday of May of each year. That is close to
the end of the fiscal year, and that is. the reason for fixing it at
that time. : . . :

Now these are important provisions, gentlemen, because I
think that a great deal of trouble has been caused by failing to give
notices of meetings.

Special meetings of shareholders may be called at any time by
the hoard of directors, and if eighteen months has elapsed without a
meeting being held, any shareholder may himself call a meeting.
"And at any time upon request of one-fifth of the shareholders, the
gecretary must call a meeting.
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Written notice of the time, place and purpose of meetings shall
be given by the secretary to all shareholders entitled to vote at such
meeting, at least ten days prior to the meeting. If written notice
is placed in the mail gnd addressed to a shareholder at his Jast
known postoffice address, notice shall be deemed to have been given
to him,

“Notice of time, place and purpose of any meeting of share-
holders may be waived by the written assent of a shareholder entit-
led to a notice filed with or entered upon the records of the meet-
ing either before or after the holding thereof.

"“Any action which, under any provision of this act, or articles
or by-laws, may be taken at a meeting of stockholders, may be taken
without & meeting if authorized by a writing signed by all of the
holders of shares who would be entitled to notice of a meeting for
such purpose. Whenever a certificate in respect to any’ such ac-

. tion is required by this act to be filed in the office of the County
Recorder or in the office of the secretary of state, the officers sign-
ing the same shall therein state that the action was auhorized in the
manner aforesaid. '

“When all of the shareholders or members of a corporation are
present at any meeting, however called or notified, and gign a writ-
ten consent thereto on the record of such meeting, the doings of
such meeting are as valid as if had at a meeting legally called
and notified.”

This next provision is a constitutional provision, and we had to
put that in: .

“The stock of corporations shall not be increased except in pur-
suance of general law nor without the consent of the persons holding
a majority of the stock first obtained at a meeting held after at least
thirty days written notice.” :

Now the voting rights:

It is necessary to go into that fully. We have very full pro-
visions here for voting; we have included the constitutional provi-
sions on the subject; and the right to vote by proxy is granted,

Voting trusts: :

You can establish voting trusts of the usual type. ‘And any
other shareholder than those originally transfering to the voting
trust, may transfer their shares to the same trust. All these voting
trusts must be in writing, and recorded with the secretary.

Quorums;

The usual provisions. We have added, however, this unusual pro-
vision: ’ .

“If a meeting cannot be organized because a guorum has not-at-
tended, those present may adjourn the meeting to such time and
place as they may determine, but in case of any meeting called for
the election of directors, those who atternd the second of such ad
journed meetings, although less than a quorum as fixed in this sec

tion or in the articles of incorporation shall, nevertheless constitute .

a guorum for the purpose of electing directors.”

That sinply means that before the passage of this law men
could keep themselves in control of the corporation, could hold thei
offices and keep themselves in power—if they had a majority of the

stock, at least. Now there must be a meeting for the purpose of 9K
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electing directors, and it cannot be put off except to the second ad-
journment. In a recent case before Judge Cavanah this provision
was the deciding factor in the case.

Here is a provision that is well to have in mind:

“The by-laws may provide that whenever all parties entitled
to vote at any meeting, whether of directors or shareholders con-
sent either by writing on the records of the meeting or filed with
the secretary or by presence at such meeting, and oral consent enter-
ed on the minutes, or by taking part in the deliberations at such
meeting without objection, the doings of such meeting shall be as
valid as if had at a meeting regularly called and noticed, and at.
sich meeting any business may be transacted whiich is not excepted
from the written consent or to the consideration of which no ob-
jection for want of notice is made at the time, and if any meeting
be irregular for want of notice or of such consent, provided a quor-
um was present at such meeting, the proceedings of said meeting
may be ratified and approved and rendered likewise valid and -the
irregularity or defect therein waivéd by a writing signed by all
parties having the right to vote at such meeting; such consent or op-
proval of shareholders may be by proxy or power of attorney in
writing.” . '

That certainly give the corporation mighty full rein in the mat-
ter of holding meetings.

Now we come to the subject of directors. In respect to the mat- -

ter of notice of meetings of directors we have this provision.

“In the absence of by-law provisions written notice of direc-
tors meetings shall be given each director at his last known address
at least three days before the meeting and shall specify the purposes
of the meeting. Such notice may be waived by a dirctor in writing
at the meeting or shall be conclusively deemed given if he be pre-
sent at the meeting.” Now, you gentlemen know that that is a
mighty fine provision, and will save a lot of trouble.

“The hoard of directors shall elect a president, a secretary, and
a treasurer, and may elect one or more vice-presidents. No one of
said officers, except the president need be a director, but a vice-presi-
dent who is not a director cannot succeed to or fill the office of
president. Any two of the offices of vice-president, secretary and
treagurer may be combined in one person.”

Now the relation of directors and officers to the corporation:

“QOfficers and directors shall be deemed to stand in a fiduciary
relation to the corporation, and shall discharge the duties of their
respective positions in good faith, and with that diligence, care and -
skill which ordinarily prudent men would exercise under similar cir-
cumstances in like positions,” . .

That is a mighty fine thing to remember, and it is a good thing -
to advise clients on—just the relationship he bears—bhecause he may
get himself into trouble. : ’

Another thing to bear in mind is that -every corporation shall
keep in its registered office, besides a record of the proceedings, a

' share register, giving, alphabetically, the name of the shareholder, his

last known address, the humber and class of shares he holds, and the
date on which he acquired the same. That record must be kept of
each shareholder, Another provision is that every corporation shall
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keep appropriate records of account. Under the old law—I don’t
suppose many of us paid any attention to it-—a corporation had to
keep very accurate and intricate hooks of account, but I think
mighty few of them did. We have changed that provision, so that
now it just keeps appropriate records of dccount.

Every stockholder has a right to examine the books during rea-
sonable hours, That is a provision that we have had.. However we
now have this provision: )

“HExcept that no stockholder owning less than ten per cent of the

_total capital stock of the corporation, shall, without special permis-
sion given by the board of directors of the corporation, by resolu-
tion duly made and entered at a, meeting of the board, make or take

" any list of the names and addresses of the stockholders of the cor-
poration.” : ‘ :

Up in Spokane some time ago some men who had a couple of
shares in one of the very fine mining companies up there, went in
and made a list of the shareholders—a sucker list—and one of those
men sold that sucker list for $500.00. He copied the list because
te had access to the books. ‘This provision is to prevent just such
action. -

Now, on this question of sale of corporate assets, We have had
lots of trouble in that—that is, we used to have. B

“p voluntary sale, lease or exchange of all the assets of a

. corporation may he authorized by it upon such terms and condi-
tions as it deems expedient, including an exchange for shares in
another .corporation, domestic or foreign.” :

Then, “If the corporation is able to meet its liabilities then ma-
tured, such authorization shall be given at a meeting of sharehold-
ers, duly called for that purpose, and by such vote of the sharehold-

ers ag may be provided for in the articles of incorporation or, if

there be no such spec¢ific provisions, then by the vote of the hold-
ers of two-thirds of the voting power of all shareholders. If the
corporation be unable to meet its liabilities then matured, such auth-
orization may be given by the vote of the board of directors.’”

That iz the holding of the lawyers under the old act, but it &

was a question that had never been determined, and it was a dan-
gerous point in corporate law. .

Now, if the corporation cannot pay its liabilities then matured,
then a majority of the directors can transfer all of the assets of
the corporation. But of course, you cannot defraud creditors or
minority shareholders, or violate the bulk sales law in so doing.

The amendment of your articles of incorporation is simply -aone
by calling a meeting for that purpose, making the amendments, and

then filing triplicate copies of the articles of amendment with the

secretary of State. We don't have to go through the old rigmarole

and thirty days notice required by the old law. That is very simply g

done now.
This next provision is in protection of minority or disgenting
shareholders, in the matter of the sale of assets:
“If a corporation has authoriztd the sale, lease or exchange of
all its assets.
ities then matured, or hag

. at a time when it is able to meet its liabil- g
authorized an amendment which i
changes the corporate purpose, extends the duration of the corpora- #43
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tion or changes the rights of the holders of any outstanding shares, a
shareholder who did not vote in favor of such corporate action may,
within twenty days after the date upon which such action was auth-
orized, object thereto in writing and demand payment for his shares,

#Tf, after such & demand hy a shareholder, the corporation’ and
the Shareholder cannot agree upon the value of the shares at the
time such corporate action was authorized, such value may he as-
certained by three disinterested persons, one of whom shall be
named by the shareholders, another by the corperation, and the
third by the two thus chosen. The finding of the appraisers shall
be final, and if their award is not paid by the /corporation withiu
thirty days after it is made, it may be recovered in an action-by- the
shareholder against the corporation. Upon payment by the corpor-
ation to the shareholder of the agreed or awarded price of shares,
the shareholder shall forthwith transfer and asgign the shares held
by himn at, and in accordance with, the request of the corporation.”

Of course, you cannot pay out to a shareholder below the in-
debtedness of the corporation. That is a provision that is in this
act.

Consolidation and merger are provided for. They were "not
provided for under the old law, but we have a peculiar constitutienal
provigion here which we had to slip in in connection with consolida-
tions. : '

Any domestic corporation, and any foreign corporation may be
“merged into a foreign corporation, or consolidated into a new cor-
poration to be formed under the law or laws of the government un-
der which one of such foreign corporations was formed, provided the
laws of such foreign government authorize such merger or consoli-
dation, and provided further, if any railrodd, telegraph, express, or
other corporation, orgenized under any of the laws of this state
shall consolidate by sale or otherwise with any railroad, telegra.ph,-
express or other corporation organized under any of the laws of any
other state or territory, or of the United States, the same shall not
thereby hecome a foreign corporation, but the courts of this state. -
shall retain jurisdiction over that part of the corporate property
within the Iimits of the state. in all matters that may arise, as if
said consolidation had not taken place.” ’

That refers to the consolidation only of 'a domestic with a
fore.lg'n corporati?n. I dor’t know what this proviso really means,
as it is injected in the law, but we had to put it in there, because
it was in the constitution.

Now, on the right of a dissenting shareholder to the merger, he
has the same right to get his money out of his stock from the t':or-

poration in the event of a merger or consolidation, as he had i
case that I just read to you. ' ' i the

%ssessment and sale of shareg:

nless the corporation, by its articles, sh vi i

shares are not subject to assessment, they sha?l.lllbperzﬂﬁjic??; 311:

lsaiii;?t ffc')tl:h the purpose of pa.;_(ing the expenses of conducting the

corpora.stig ];a EI-;:]sorporatn:m, paying the debts, and so forth, and the

Corpon 0 S have power to levy and collect agsessments upon
€ shares in the manner and form as we have provided. Shares
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<: We will get it, and see 1f Mr. Merrill can te I your articles.

clasg which might be formed under this act, shall’ have the capacity-
to act possessed by mnatural persons, but such corporation shall
have authority to perform only such acts as are necessary or prop-
er to accomplish its purposes and and which are not repugnant to
law.” .

Paragraph two: “Without limiting or enlarging the grant of
authority contained in subdivision I of this section, it is hereby
provided that such corporation shall have authority. . etcetera.

MR. ST. CLAIR: What does that mean?

MR, HAWLEY: I think that that simply protects the corpor-
ation, or prevents the corporation from going back to a confuss
ion between corporate capacity and corporate authority.

MR. 8T. CLAIR: It wouldn't have authority to do those things
enumerated thereafter, because that would extend or enlarge the
powers granted by the articles,

ME. HAWLEY: Possibly I don't get your point there.

MR. ST. CLAIR: Well, you prepare your articles, and give cer-
tain powers to the corporation. Then that reads that the corpora-
tion shall have the following powers, but not to emnlarge those in the
articles, . ’

MR. HAWLEY: You just heard what the section, or pafa-
graph preceding that provided—that it has the capacity to act pos-
sessed by natural persons, but has authority to perform only acts
necessary or proper to accomplish its purpose.

MR. ST. CLAIR: Yes, but there are a number of designated
powers following what you have read. And you have to designate
ir: your articles the powers which you propose to exercise, .

MR. HAWLEY: No. Your corporation has absolute right to have
succession by its corporate name, to sue, to defend in suits brought
against it, to use its corporate seal, to hold property, mortgage or
convey it, to appoint officers, issue shares of stock, enter into con-
tracts, to conduet business anywhere, and (reading) “to do all
acts permitted by this act, and all such other acts as are nec-
essary and expedient to accomplish its stated purpose.”

MR. ST. CLAIR: But, that might extend what ig in your ar-
ticles. - ’

MR. HAWLEY: No; it doesn’'t make that statement.

MR, ST. CLAIR: AsI remember, it says “without enlarging or
extending the powers granted, that the corporation shall have pow-
er,” and then enumerates a number of things,

MR. HAWLEY: Well, what do you understand by “without lim-

iting or enlarging the grant of authority,” of subdivision I—what do
you understand by that? :

Mr, ST. CLAIR: I am speaking of the powers following that

MR. HAWLEY: Well, it saya “‘without limiting or enlarging the

grant of authority contained in subdivsion I1.” And subdivision I

states that it shall have the capacity to act ag an individual, and

the authority to accomplish ity purpose.

MR. S8T. CLAIR: Subdivision T provides what you shall put in

MR. HAWLEY: No; .the uniform commission intended subdiv-

sion I to do just one thing: That is to do away with ultra vires acts;

[
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and we gay that your corporation has the capacity to act as an in-
dividual, but only authority to accomplish its purpose. 1
I really don’t see any difficulty in that.
Maybe there are some other questions I can
clearly. )
MRE. 4. L. MERRILL: My understanding of what that is to be }
is as follows: The corporate charter gives guch powers to the cor-
poration &g are expressed in that- charter, and without limiting or
extending, or in anywise interfering with those particular general §
granted powers, the corporation may have, under certain conditions
and certain circumstances, these additional gpecial powers. '
MR. ST, CLATR: Section I says that such corporation shall
have authority to perform such things as are necessary to properly
accomplish its purpose—shall only have such autherity. Now, the '.
purposes are what are provided in the articles. Then it says in the
second subdivision, that without limiting or enlarging the grant of
authority contained in I, such. corporation shall have authority—and
then enumerating them. You mean to provide in the articles the
purposes for which the corporation is.organized, and that these aregj
" pot an enlargement on the purposes, but merely a grant of author-j
ity added to the purposes that are given in your articles? That is§
"the way I construed it, but I thought, of course, that the conten-
tion was different. ‘ -
MR. HAWLEY: Well, that is the exact provision of the uniform

answer jlist as |

law. -
Are there any other suggestions, gentlemen?
MR. ERICKSON: Could you enlarge on the question of the
lien on the stock? ) ) 1

MR, HAWLEY: That is section 18 of the act. (Reading)

“If g shareholder is indebted to the corporation on account of
unpaid subscriptions for shares it shall have a lien upon such shares
for such indebtedness.”.That is a lien just for that purpose; and.
then the rest of the provision deals with the foreclosure of that len.
That is all. ) i . b

MR. ERICKSON: What standing does that have as against cred-§8
itors of the shareholder. '

MR. HAWLEY: Well, the share has not actually been issued$S
and it is in the possession of the corporation. And, the corpora:
tion . can acguire jurisdiction by advertising and selling it, and can
convey a perfect ttle to all of the shares of -the corporation, ;

MR.-A. L. MERRILL: Would that be in the nature of a liel
on the stock?

MR. HAWLEY: Yes; a vendor’'s lien on the stock. Well, it i
probably more than that, because the corporation actually has pos:Es
session of the stock; but a purchaser of shares of stock whichis
are in the hands of the corporation, which have not been paid fof
is in a different situation thana purchaser from ocne whose stock b

~ been handed to him. Quite a difference there.

MR. C. E. CROWLEY: As I understand it, it is gomething like
banker's lien on money and other-effects in his possession?

MR. HAWLEY: Yes. And there is a provision—I am not gol
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to read it, because it will take a little time-—but provision is madé
for the foreclosure of that lien. ‘ ’

Gentlemen, I very much appreciate your courtesy in listening
to me. I think Brother Clency and myself will have a private dis-
cussion about this, so that we may understand each more more
thoroughly. ’

SECRETARY: I think at this time I shall annpunce that at
the meeting of the Bar Commission yesterday evening, after the ad-
journment of this meeting, there was elected as president of the
bar for the next year, Mr. Jess Hawley, of Boise, as vice-president;
Mr. E. A. Owen, of Idaho Falls, and myself re-elected as secretary.
I take pleasure in introducing Mr. Hawley, president for the next
year.

MR. ST. CLAIR: Mr, Chairman, I want to say that I have gone
into the corporation code quite thoroughly, and T think the commis-
sion should be complimented on this work. I think, as a whole, it
is a splendid act. }

PRESIDENT: In line with the move to simplify our procedure,
and unify courts, and to change our present rather cumbersome pro-'
bate procedure, the committee on program has assigned the subject
‘Should Probate Jurigdiction be in the District Court?’ They were
fortunate in procuring, as the speaker on this subject, a gentle-’
men who has had considerable experience in Idaho law, and who,
prior to leaving the state had attained a considerable reputation as
a lawyer in this state, a reputation which he has equalled, possibly
increased, in the neighboring state of Utah. It is therefore with
pleasure that I introduce to you Honorable Jesse R. Budge, who will
address you on the subject ‘Should Probate Jurisdiction. be in' the
District Court?" ' o

HON. JESSE R. EUDGE: Gentlemen of the Idaho Bar, in the
program it is stated that the subject I am to talk to yo{1 on is
‘Should Probate Jurisdiction be in the District Court?' In his let-’
;Der to me, Secretary Griffin defined the subject as follows: ‘Shall
Dli-:?r?::: ggﬁ::: .'Ee Abolished, and Probate Jurisdiction Vested in the

ivihi.]il speak on this latter question:

_ Whether Probate Courty should be abolished and juris-
diction vested in the District Courts has long b:euparégiiiegl:ngf
controversy among members of the legal profession in Idaho. Both
phas‘e.s of the guestion are to be discussed, although, in a sense, the
abolition of Probate Courts, as judicial tribunals for' the handlit;g of
m..uch_ 9f the work they do, has only slight connection with the ad-
visability of depriving them of probate jurisdiction. Many of us, I

_am sure, have expregsed positive opinions upon this question, which

gerc inc.lucgd 'Py a very supe?ficia.l consideration of the matter, and
yb spgcw.l mcxdent&s or experiences which were insufficient to form
?v ! BiJS;S for sour}d judgment. Perhaps the Probate Judges with whom
e na v;isicg:;fgmogo?ga.ctdhave been men. of exceptional ability, who
i e eir duties, have encouraged th ini : it
is the part of wisdom to leave  conditi S e
ions as they are; or, on- th

gﬁge;nelé?;?énfeﬁz&sn w: a.tss‘ljmge- that all Probate Judges are lik:
: ! petent Judge to whom we have been or ar

3 : - N e

obliged to submit important matters for consideration. In either
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event our personal like or dislike measures our gupport of or op-
position to these courts.

In early days when our Constitution was adopted, the State,
then sparsely settled, was divided into enly fivejudicial districts,
The old Fifth District, for example, comprised the five counties
of Bear Lake, Bingham, Oneida, Lemhi and Custer. Within that old
district we now have Bear Lake, BRBingham, Bannock, Caribou,
Franklin, Oneida, Power, Butte, Custer, Lemhi, Bonneville, Clark,
Fremont, Jefferson, Madison and Teton, located within three judi-
cial districts, the Fifth, Sixth and Ninth, In the early days District
Judges, in making the circuit, were required to travel long dis-
tances, often in horse drawn vehicles, and as a consequence terms
of court in the several counties were few and far between. The
court in term time could settle issues and dispose of criminal and
civil actions, without too much inconvenience to litigants, especially
in view of the fact that there were fewer controversies, because there
were fewer people to get into disputes, and Justices of the Peace
and Probate Courts adjudicated most matters of lesser importance.
. But probate proeeedings necessarily require the presentation of num-
erous petitions, accounts and orders as the proceedings progress,
many of which are matters of routine, and to have had no means
of disposing of the the business of estates, except upon application
to the District Courts, would have been a most unfortunate condition,
for even if Judges had been empowered to hear probate proceedings
at chambers, and not merely during the infrequent terms in each
county, it would have necessitated the journeying of attorneys from
one county to another, which would have resulted in much delay, as
well as great expense. : ) .

Undoubtedly it was the fact that there was some compiaim
concerning the dispatch of business in the District Courts that
prompted the Legislature in 1902 to provide for the enlargement
of the jurigdietion of Probate Courts, so that they might have pow-
er to enforce mortgages, laborers’, mechanics' and other liens upon
real property, which enactment, however, was declared uncon-
stitutional. On the other hand it.was only four years later, 1907,
when guite a sentiment was manifest for the abolishment of Pro-
bate Courts altogether, expressed in a proposed amendment to the
Constitution, which was held to be ineffectual because of defects in
the procedure when it was submitted for adoption. It would seem,
“having in mind the conditions at the time, that the framers of the
Congtitution- were wise in requiring the Legislature to provide for
the election of a Probate Judge in each of the several counties, a¥
a convenient means of handling the business of probating estates.

Of late years, with the influx of people into this commonwealth,
and the growth and development of so many towns and cities, coun-
ties have been divided and subdivided and additional judicial di
tricts created; and these changes, together with the improved meth
ods of transportation, have brought the District Courts into clos-
er touch with ‘the business of their respective districts, so that it i
now generally handled with reasonable dispatch, and under presen
conditions District Judges could undoubted]y take over the busi
ness of probating estates, with only a small fraction of the incon<
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venience and delay which could have been occasioned had such
business been assigned to these courts years ago. . -

I took occasion to inquire of the Probate Judges in the ‘several
counties as to the number of estates handled by them respective- -
1y during 1928. I was not favored by a report from every county,
but taking the Ninth Distriet, which includes Bonneville, Clark,
Fremont, Jefferson, Madison and Teton Counties, (Omitiing Teton
County, as to which I have no data) proceedings were instituted for
tbe probate of 129 estates during the year 1928; in the Fifth Dis-
tract (six counties, omitting Oneida) 181 estates; in the Third Dis-
trict ( four counties, omitting Boise and Elmore) 175 estates; in
the Second District, Clearwater and Latah, 125 estates. These fig-
ures give some indication of the extra burden that would have been
imposed upon the District Courts of these districts, if the probate
business had come under their jurisdiction. To add from 125 to 200
additional proceedings to the business of the District Courts would,
of course, impose considerable additional labor, but by systemat-
ically handling the work it can be taken care of, as is the cage in
some other States. In Utah all probate work is handled by the Dis-
trict Courts. In Sait Lake County one day each week, Friday, is
set apart as probate day for the digposition of all matters which
do not involve the trial of contests. In some outlying counties, one
day a month is appointed for this purpose, and in sparsely settled
gections of the State the judge disposes of probate matters as fre-
quently as the circumstances require. Contested matters, upon is-
sue being joined, are placed upon the trial calendar, as other civil
suits, and disposed of according to number. This system operates -
very satisfactorily and Utah lawyers cannot well understand how
it could be much improved. It may be that in this State there
would be some irritation experienced at first in judges and attorneys
accomodating themselves to a new system. Where there are no
large centers of population it might be considered objectionable to
hold court as often as once a week, or as infrequently as once a
month, for probate business, but if the judges are given a wide dis-
cretion in the formulation of rules regulating the transaction of busi-
ness before them, I have no doubt as to their ability to take care of
the probate work. ‘

Lf!:uch of the probate business is routine work and can be hand-
led with great dispatch. At a recent session in 8alt Lake City
from two o’clock to four fifteen disposition was made of eighty it-
ems of p.robg.te business. This was made possible by the competency
afhthe District Court Peputy Clerk assigned to the probate division,

0, upon the convening of court, has before the judge memoranda
from which the court, at a glance, knows the status of each particu-
lar ma._tter for attention and the necessary facts to enable him to
determine just what is to be done, For example, this deputy clerk
in an a.ppli_cation for the appointment of an adr;linistrator or exe-,
cu.tor, ha's inspected the petition and advised fhe court whether the
?nll prqvxdes that the executor shall act without bond, or if & bond
18 required tbe clerk has before the court a sta.temeni? of the value
of the perscnal property and of the income from the real propert
0 thatlthe bond can be immediately fixed. If a petition for;'. aile gr;f
bersonal property is for hearing the court is advised whether the .
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petition ig in proper form. If so, and there is no contest, an. order
granting the petition is entered. If the petition is for the confirma--
ton of the sale of real estate the court is advised by the clerk wheth-
er the bid, under which the sale was made, is in proper form and is
in sufficient amount, compared with the inventoried value of the
property, to permit confirmation, and the court then, under the Utah
statute, inquires in open court if theére are any further bids. If so,
and such bid made in open court, exceeds the amount for which
the property is bid in at the administrator’s gale, the highest bidder
is awarded the property. If petition is for family allowance the
court is advised whether such petition is in. proper form; the con-
dition of the estate, the amount of the family allowance prayed for
and whether there is any protest or objection. In  each.of these
cases, having all necessary data before him, the court disposes of
the probate caléndar in short order. If, in matiers where it is nec-
essary to take proof, the attorneys are too slow in geiting at the
facts, the court himself Interposes and gets what. information he
desires, so that time will not be wasted. There is no reason why the
work could not be similarly handled in the courts of this state. While
in time it may be necessary, in the more populous sections, to in-
crease the number of judges for the expeditious handling of the
business of some districts, this would be justified in the interests of
public welfare. ) ‘

The increase in poulation has and will continue to add to the
complexity of business and property interests, Loose methods are
no longer to be tolerated. The forces of what we are pleased to

call civilization while making mankind more suspicious and less '

candid, insist upon efficiency, and when property rights are becom-
ing so involved and titles so affected by new and unusual business
transactions, greater care must be taken than ever before in the
administration of estates. Men who are not-learned in the law,
no matter how consicentious and diligent they may be, can never
fully appreciate the neceusity of requiring that jurisdictional facts

appear in petitions for thé sale of real property; that proper notice-

must be given; that the sale must be regularly made; that there

must be proper procedure in the confirmation of the sale; that in ~

the distribution of estates there must be a proper determination of
heirship; and that all essential conditions precedent, have been com-
plied with before the entry of the decree. i
Such correct probating as has been accomplished in this state
has generally been due to the care exercised by attorneys represent-
ing administrators and executors to avoid mistakes, but it trans-
_pires that many attorneys are themselves quite negligent and there
is no check upon them where courts are willing to act upon any
petition or sign any order that may be presented, relying upon the
atforney to have his papers in proper form. District Judges, accuas-
tomed to handling estate matters, in a short time become so fam-
iliar with the routine of the work and with all the requirements of
the law with reference to questions of jurisdiction, that they refuse
to grant petitions or to sign orders if the proceedings upon their
face are irregular. While it may be that many errors creep into
_ probate proceedings, even where handled by District Courts, as in
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Utah, it is, nevertheless, a fact that the percentage. of these er-
rors is reduced to a minimum.

There is another decided advantage in having Distriet Courts
vested with jurisdiction in handling estates. In contested cases the’
trial is like any. other trial in the District Court, with an appeal di-
rect to-the Supreme Court, Under the present practice in Idaho there
is the trial before the Probate Court, an appeal and re-trial in the
District Court, and then a second appeal to the Supreme Court,
This results in great waste of time and unnecessary expense.

We must all agree that the matter of handling.estates, espe-
cially where the proceedings relate to and effect the title to real
estate, i3 as important a class of business as can come before a judi-
cial tribunal and conditions in this state now, in my judgment,,
make it advisable, beyond all question, to have this work handled
in the most competent tribunal provided by law. The manifold du-
ties and responsibilities’ of executors, administrators and guardians
can be best performed under the supervision of one who has been
schooled in the principles which should be applied in. the discharge
of these duties. It will not do to say that some probate judges
are doing the work in a satisfactory manner, or that some District
Judges are incompetent. We must assume that there will be more
competency shown by District Judges than by the class of men who
now preside over our Probate Courts, And after all we want the

" public business handled in the most competent way, in the most effi- .

clent way, which means the handling of it in such a way that fewcr
errors will creep in to plague subsequent owners of property rights.
This constitutes the all-suffiicent reason why District Courts should
handle the probate work.

The matter of abolishing probate courts is, to my mind, as ser-
jous a problem as the question of probate jurisdiction, that is, if the
proposition implies that no other tribunals shall be created to handle
the business, other than probate, now committed to the jurisdiction
of the Probate Courts. Of course, they would in reality no longer
he Probate Courts, if divested of probate jurisdiction, but it would be
quite convenient to change the name to County Court, or some
stuch other designation. The power of these-courts to determine con-
troversies, where the amount involved does not exceed Five Hun-
‘dred Dollars, exclusive of interest; to sit as committing magistrates,
to try persons charged with misdemeanors; to handle adoption pro-
ceedings; to administer the law, which, for want of a better name,
is known as the “Lazy Husbands Law”; te inquire into the condi-
tion of the mentally deficient and to make committments in prop-
er cases: to determine applications for mothers' pensions; hear peti-
tions of indigents, for county aid, and perhaps most important of
all, to administer the law designed for the protection, aid and edu-
cation of delinquent children, indicates the importance of these
tribupals in our governmental machinery.

The Legislature might, of course, take from Probate Courts their
jurisdiction in criminal and civil matters, leaving such causes to
Justices of the Peace, with the present limit of jurisdiction in civil
cases up to Three Hundred Dollars, and this undoubtedly could be
done without a great deal of public inconvenience, but as evidence
that Probate Courts are largely patronized (although application
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might have been made to Justice Courts in all ‘criminal cases and
perhaps in a majority of the civil cages), it appears that for 1928
criminal and civil cases were handled by these courts in the sev-
eral counties (so far as I have reports) as follows: ‘

District Counties Criminal Civil
First ' Shoshone (No report)
Second Clearwater 60 ' 41
- . L.atah 1T 81
Third Ada : 41 82
Qwyhee 6 . B
Boise (No report)
Elmore (No report)
Fourth Camas 11 5
Lincoln . 15 9
Gooding (No report)
. Blaine (No report)
Frifth Bannock ' 7 - .129
Bear Lake 8 23
Carihou 15 .20
¥Franklin .20 105
FPower 24 32
Oneida (No report) )
Sixth ] Bingham 127 89
' Butte . 5 10
Custer (No report)
. Lemhi (No report)
Seventh Adams : 17 , 25
- _ Payette 143 - 12
Valley 27 34
Canyon {No report)
Gem (No .report)
Washington (No report)
Eighth Benewah 98 61
Bonner N B ) B 63
Boundary (No report) . . - -
Kootenai (No report) )
Ninth - Bonneville 222 114
Clark 12 4
Fremont ‘ 76 52
Jefferson 29 51
Madison - 46 37
Teton {No report) : ' )
Tenth Lewls - 28 1T
Idaho {No report) ’
Nez Perce (No report)
Eleventh Cassia 119 . 70

Twin Falls: . 218 - .. 170
Jerome (INo report) . :
Minnidoka (No report)
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If this criminal and civil jurisdiction should be taken from these
courts there would still be various matters relating to domestic rela-
tions, and especially those concerning delinquent children, which in
my judgment can best be handled by a County Judge. His understand-
ing of conditions in his particular county and his close contact with
the particular influences in the home and in the community, which
affect the lives of the young, qualifies him to secure a more complete
understanding and to apply the most helpful remedies. If there is
to be a county court with jurisdiction of such matters it’ might, as
well, have jurisdiction in criminal and civil cases such as is now
possessed by the Probate Court. To have no County Court would
call for the establishment of tribunals such as exist in Utah and
some other states known as Juvenile Courts. The matter of the pro-
tection and education of wayward and neglected children who have
been denied the blessing of a proper home environment is one which
js more and more engaging the attention of all good citizens and
especially those who are engaged in social service work. As an indi-
cation that Juvenile Court work constitutes an important part of -
the services rendered by Probate Judges, I call attention to the num-
ber of such cases handled in the several counties during the year
1928, so far as reporfs have been furnished:

Cleatrwater .......ccoeeeeinies
Latah i
Ada ...
Owyhee .
Lincollt ..oy S 17 :
Bannock ..o .80 (Ineluding children brought
Bear Lake . .. 10 in for admonition}
Caribou 4
FranllHn cooccoeoreeivimannrree e 9
Power — 28
Oneida S 1
Payette s 6
Valley . e 2
BeneWahn ..o eeeceeeceorrennas 1
BONNET .o eecees -3
Bonneville - 32
Jefferdon e 5
Fremont .8
Jefferson ... 5
Ifadison ) 23
Cassia . 9
Twin Falls .o, 50
Total .ot 450

While in some of the counties there have heen very few cadses,
thfa c?ffonft to save 400 children from forming habits which lead to
criminality, sorrow and disgrace, is well worth while to the State
both from a social and economic standpoint.

This jurisdiction in juvenile cases is akin to the recently con-
ferred authority to call to sccount persons having children under the
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age of sixteen years dependent upon them, and who desert such
children, or wilfully omit, without lawful excuse, to furnish them
with the necessaries of life, or in the case of a husband who fails to
furnigh his wife with proper support.

These are the main considerations which induce the conclusion
that for the convenient, efficient and effective handlng of the busi-
ness now before the Probate Courts there should be an amendment
to the Constitution abolishing such courts, and vesfing in the Dis-
" trict Courts probate jurisdiction (including special proceedings apart
from proceedings in probate for the determination of heirship),

and jurisdiction in proceedings for the adeption of children. Such

amendment should reguire the Legislature to provide for the elee-
tion in each county of a County Judge, who shall have jurisdiction
in all matters which now fall within the jurisdiction of the Pro-

bate Courts, save and except Probate proceedings and proceedings

* for the determination of heirship. From'such experience asThave had
in Utah and Idaho I would recommend this arrangement as the one
most likely to satisfy the present and future needs of the people of
Idaho.

PRESIDENT: Mr. Budge, that is surely interesting, and I am
sure we will profit by it. It is in line with the mforma.tmn we want.
On behalf of the bar I desire to thank you.

I assume that Mr. Budge would be delighted to have you ask
guestions, and discuss his paper. The meefing is open for that pur-
pose.

MR. BUDGE: I would be pleased to answer any question I-can,
Mr. Hawley. However, I might not he able ‘to answer it satisfac-
torily.

MR. ELAM: Have you reta.med the Justice Courts in the state
of Utah.

MR. BUDGE: Yes.

MR. ELAM: Do you see any apparent need for them, 1f you have

a county judge?

MR. BUDGE: Yes. Right in Salt Lake County we would.u’t have
30 much need for them, but in outlying sections it is sometimes quite
inconvenient to take people to the county seats for hearing the small
matters which come up in justice courts, and where the witnesses
are all located; and the attorneys go out and try those cases in those
precincts—those outlying precincts. In that respect, they help. And
very often it would take too long, sometimes to get process issued
out of the court at the county seat where an offense is committed
in a precinct, and it is necessary to take proceedings immediately
in the matter. Justice Courts serve some good purpose, and I would
think it would be well to retain them. We have them there.

MR. C. E. CROWLEY: Mr. Budge, with respect to the muni-
cipal courts you have in Salt Lake and some of the other larger
' cities in Utah. They are neither what you call county courts, or
justice courts, as I understand, and they have jurisdiction up to a
thousand dollars?

MR. BUDGE: Yes.

MR. C. E. CROWLEY: What would you think about such
courts being established in .the larger cities in Idaho?

MR. BUDGE: T would say this: I think under the present con-
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ditipns in. Idaho, with the present population-—there being no very
large centers of population—that the county judge, if elected under
the scheme I propose, it would not be necessary to have a city judge,
Of course, where you have a population of 150,000 the city courts
do take guite a burden away from the district courts. But, I would-
n't think it would be quite necessary here. That is my judgment.

MR. JONES: In respect to the matter of investing Didtrict
courts with probate jurisdiction. Have you any districts similar to
an Idaho district, for instance, let us take the Sixth District—
Judge Adair’s district, which composes Ringham, Butte, Custer and
Lemhi counties. It is probable that Judge Adair does not have court
in Lemhi county more than twice a year. How could that operate to
digpatch matters -pending in Lemhi county, we will say, without
the court going up there? That is 220 miles from Blackfoot, where
lhe Judge resides. Tave you any districts down there that are
somewhat similar, and if so, how does it work out in those dis-
tricts ?

MR. BUDGE: Well, I cdn't tell you, off hand, Mr. Jones, just
how far they travel. But we have, for instance in the First Dis-
triet, which comprises Cache County, Rich county and Boxelder,
where the court travels from Logan up to Randolph, which is quite
a distance. Not very far now with automobiles, however, Down at-
Provo they have some outlying counties out from Utah county. And
down in the southern part of the state they travel quite lohg dis-
tances, For instance, the Judge who holds court in Filmore also
holds court in St. George at the extreme end of the state. He prob-
ably travels 250 miles.

MR. JONES: Does he do that every thlrty days?

MR. BUDGE: No; he does not.

MR. JONES: Now, the .situation here in this county. This
judge would have to go up to Teton county for the appointment of
an administrator, we will say. I just wanted to know how it worked
out under similar conditions in Utah, where you have conditions sim-
ilar to Idabo in these particular districts.

MR. BUDGE: Well, the clerk advises him if the matters are
being pressed, and a.dv1ses him of any accumulation of business
of a probate nature, and the court goes down there and cleans them
up. Of course, I haven't had but very little to do with probate busi-
ness down in those outlying disiricts,

MR. JONES: Well, do they do it in chamhers?

MR. BUDGE: Some things they do; yes. I would recommend,
as I have here that the court have very broad powers with respect
to chamber matters, so that if it were inconvenient for him to go
down, that perhaps tbe matter could be presented to him where he
is, either in person, or by mail, perhaps, and have the orders en-
tered, if there was mo contest.

It would be difficult to frame any law that would suit the
convenience of every district; and it would be gquite impossible
to avoid some little inconvenience, one way or another, because
districts are so different, and distances to be traveled are so dif-
ferent. Those matters of detail could be worked out by extending
the powers of chambers of a district judge, so that uncontested mat-
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ters might be heard at chambers, and so forth. I think that the de-
tails could be worked out. .

MER. GLENNON: Mr. Budge, have you considered the feasibil-
ity of permitting probate jurigdiction to remain as it is, and simply
amending the constitution so as to give the district court concurrent
jurisdiction? The thought I had in mind is that in that way we
might use the probate courts in the outlying districts, and still
have the benefit of the district court in the larger centers of popula-

tion, where the judges are available. Had you considered the feasi-

bility of that? :

MR. BUDGE: I hadn’t thought of that Mr, Glennon. But, it oc-
curs to me that if you are going to do that, if you are going to have
both judges, you better do it by classification of your districts, and
have the district judges perform it in some districts, where
the population is large, and have the probate judges in other
digtricts. However, the objection to that dis that the coun-
try is growing so fast, and real estate titles are becoming more and
more complicated all the time as pecple go into the outlying ‘coun-
ties, and the matter of deciding the guestions is getting more im-
portant. Also there are so many errors made by probate judges
who do not upderstand Iegal principles that I do not think it would
be wise to have laymen handle probate business.

ME. GLENNON: Well, wé appreciate that, Mr. Budge, but I
am referring to the impracticability of handling the Wwork through
the district court in the outlying districts, such as Lemhi- county,

where I had a good many years experience. I can appreciate the

difficulty of handling probate work through the district court in that
county under present conditions; and I was wondering as to the
feasibility of having it handled through the district court, and at
the game time giving thé probate court concurrent jurisdiction.

SECRETARY.: Are notices given by the clerk, or are they re-
quired, as in many instances here, to be passed upon by the judge?

MR. BUDGE: I am speaking of Salt Lake County. In that
county the clerk gives the notice, He has grown to be very effi-
cient in that business, and of course he really knows more about it
than anybody else, and he takes a pride in keeping his work up to
date, and attending to all the details so completely. And I think

" that is true generally in the other counties; I know it to be in
Salt Lake. And, in Provo, they are very, very competent there, al-
56. The clerks give the notices? ' [

MR. RATHBUN: I fully agree that we should take such pre-
caution as we can to prevent errors. But couldn’t we get just as
‘competent a probate judge as we could a clerk?

MR. BUDGE: The matters that the clerk performs are purely
ministerial, such as whether or not notices had been given, notices
had been filed, whether a bond was in proper form, or not, how
much the estate was inventoried at, or the particular piece or prop-
erty for which a petition for sale was asked, so that the court
could be advised as to how much the bid ought to be, and, in eon-
firmation proceedings, whether the amount bid was a sufficient pro-
portion of the inventoried yalue. And matters like that would re-
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quire the court to go through th'e files to check up to find out
‘just what the conditions were.
. MR. RATHBUN: The form of the petition and the service of
the notice are juriSdictional matters. o
MR. BUDGE: Yes; that is true, of course. But the clerk would
become so proficient in the matter of giving notices, that if a no-
tice is required to be given ten days, of course, be knows wheth-

" er the proof shows whether it was so given. It wouldn’'t take a man

learned in the law to know -that fact, Now, of course, the court
always checks decrees, and checks orders of confirmation, and
checks jurisdictional facts in the petition, and so forth; he is very

- careful about that. In one day, down in Salt Lake County, the

judge disposed of eighty probate matters; and the last time I-was
down to the court the clerk advised me that he had sixty-seven mat-
ters to present that afternoon, and he advised me that they would
all be taken care of that afternoon.

I warrant, Mr. Rathbun, if you go down to the court in Sailt
Lake and ask to inspect one of the files in the probate division, you

. will be surprised how well it is-kept, and how regular the pro-

ceedings are shown to be.-

MR. RATHBUN: My experience, however, is just the contrary.
I have been endeavoring for three months to -ascertain the prob-
able assets of an estate in Tftah, and so far I have not even got-
ten an inventory. )

MR. BUDGE: You mean the inventory has not been filed?

MR, RATHEUN: So my experiences down there do not har-

-monize with my experiences here. Of course, it is a very compli-

cated matter. . ]

MR. BUDGE: That has nothing to do with the matter, how-
ever.. -

MER. RATHBUN: Except that you referred me to go down there
to see how efficiently it is handled, and my experience has been to
the contrary. .

MR. BUDGE:; That matter you refer had nothing to do with
the proficiency of the court. ' ’

MR. HIX: I would Iike to ask you if there are any other states
besides TUtah that have adopted that plan. ’ :

MR, BUDGE: They have probate courts in other states, but
they are presided over by lawyers. )

MR. HIX: Washington, Oregon and Montana are similar to
Utah, are they not?

MR. BUDGE; I can’t tell you that, Judge; I don’t remember.

MR. HIX: In California, as I recall, the superior courts have
similar jurisdiction to the districts court in ‘this state, and they
handle probate business—always have handled it.

PRESIDENT: Mr. Budge, have you .investigated the cost of
the probate courts in this state, so that you could tell' us, with any
degree of accuracy, the amount to be saved by abolishing probate
courts? : '

MR. BUDGE: No; I haven't. I don't know that you would save
much by abolishing them, as far ag that is concerned, if you had
county judges, because juvenile gourt work is getting larger all the
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time, and you have to ¢lect better men as juvenile court judges—
men who will demand, and who are entitled to receive more pay
than a justice of the peace, and perhaps as much pay as your pro-
bate judges are now getting, if their business increases much,

“which it is iikely ‘to do. I don't kmow that there would be much

saving, when it comes to that. T would not recommend the aboli-
tion of probate courts merely as a matter of saving. It is a mat-
ter of efficiency in the handling of business which I think probate
courts are not competent to handle.

MR. A. L. MERRILL: Do the district courts in Utah, in the ad-
mwinistration of estates, handle the appraisement of property in &
manner different from Idaho?

MR. BUDGE: Yes; somewhat, We have a standing board of ap-
praisers there, who, when the inventory is filed, appraise all estates.
MR. A. L. MERRILL: Independent of the estate, entirely?

MR. BUDGE: Yes. ) ’ ]

MR. MARTIN: Is that appraised for the purpose of determining
the value of the estate? . )

~ MR. BUDGE: It is. The attorney general checks up on the value
of all estates, and before any final decree i9 entered the clerk of the
probate division reports to the district judge whether or not the in-
heritance tax has been taken care of to the satisfaction of the at-
torney general's office.

PRESIDENT: I thank you, Mr. Budge.

It has just been called to my attention that the Montana Bar
Association is now meeting in Lewiston, and I think if there is moe

objection we will send greetings of our bar to Lewiston to the .

Montana bar. Mr, Merrill, will you see that the telegram is sent?
MR, A. L. MERRILL: Yes. ,

PRESIDENT: Gentlemen we will now :‘a.djourn until two o'clock.

Thereupon the meeting adjourned for the noon recess.

At 2:00 o’cloclkt P. M. the meeting reconvened and the following
proceedings were had, to wit:

PRESIDENT: Ladies and gentlemen. Judge Dietrich is a well
known figure in Idahs, and he is known throughout the country as
a jurist of eminent ability. Of that I will not speal, because each
of you knows well enough the reputation that he has so richly
earned. RBut, I would say, and I think I speak the sentiments of the
bar of Idaho, that they feel in Judge Dietrich a friendly interest,
and they feel and know that he has often times shown that he has
a4 generocus, kind and charitable heart for the lawyers of this gtate.

It is a pleasure, in deed, to introduce Judge Dietrich, who will
talk upon a subject of national interest, and we will be favored, in-
deed, to hear from him words which I am sure will likewise have a
national import. I have the honor now to introduce Honorable Frank
S. Dietrich, Judge of the United States Circuit Court of Appeals, who
wiil speak on the subject, ‘Causes of Disrespect for Law’.

HONORABLE FRANK 8. DIETRICH: Mr. Chairman, ladies
and gentlemen, members of the bar and my brothers on the bench,
also genilemen. I thank the chairman for his very kind introduction.

One of the compensations for coming here is the opportunity
of coming back to an old field, familiar to me in its general as-
pect, but somewhat grown oul of recognition because of improve-
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ments that have taken place. But even with the passage of time, I
have the privilege of either casually or purposely meeting some of
those with whom I was very closly associated, either at the law, or
politically, or as neighbors and friends, a great many years ago.

It has been some time, since I came up into this particular
neighborhood for a purpose similar to that which brings me today,
And I am reminded of the last time I met in this general section
to address a public audience. I mever was very active in politics,
but usually toward the end of the campaign I was drafted to make
two or three barnstorming speeches, as they were called at that -
tirpe. I think the last time I was in this. neighborhood for that
plrpose was on a very cold Novémber night; we went cut to a school
house—I have forgotten the name of the place now—only to find
that in some way the first joint of the stove pipe had disappeared;
and the stove being the only method of heating the room, you can
imagine the effort I made to enthuse the audience was not very
successful. '

T didn't motice on this program, until I started over here, that
following the address I am to make a golf tournament between the
bench and the bar is scheduled at the Idaho Fails Country Club. I
can imagine the mental attitude of some of you gentlemen who are
thinking about the matter of improving your score, just as 3001 as
I get through. But, anyway, I am not responsible for that, -

In preparing this address I have tried to visnalize the group
that one usually sees at a state bar association meeting, made up
almost exclusively of lawyers, and perhaps a small sprinkling of
judges. I observe that there are present thig afternoon a number
of citizens of the community who are probably not lawyers, and
who are.not on the bench. In visualizing the audience, I under-
took to form the address in such a way as to be fairly appropriate to
a group of lawyers. I am mot at all sure that it will be adequate

- even for that purpose; and I fear it will be wholly. inadequate for

a general audience. .

But such as it is, I give it to you: :

It is popularly assumed that our time is one of abnormal crim-
inality and that disregard of legal restraint is more prevalent in our
country than among other peoples. having like gstandards of intelli-
gence and morality, and maintaining analogous systems of organized
government. ' Whether the generalization is too sweeping, we need
not stop to inquire; most of us would agree that there are conditions
that give just ground for concern, and there are tendencies toward
not oniy & weakening of respect for law, but the subversion of its
very foundations, that may well arouse a feeling of alarm.

In a cartoon carried in a recent issue of one of the daily papers
was shown the figure of an over-sized, fat boy, labeled “Crime,” to
whom was being put by another figure the question of his paternity,
the answer being “I dunno.” In a sense, the answer is appropriate,
but it is perhaps misleading in that it assumes that out of known
promiscuity there is a single unidentified begetting agency. Were

- the source & single one and the problem only to find out and destroy
it, the task would be comparatively simple. Public sentiment, so

indispensable to any reform, could be reiadily rallied to such.a task..
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But unfortunately the prevalence of lawlessness ig the resultant.of

" g0 many foreces and springs from so many sources that .when ws
come to relate them to personal responsibility we shall perhaps
find only a small minerity who can, with clean hands, come inio
the court of public opinion with a prayer for relief. On self exam-
ination the plight of most of us may not be unlike that of thosa
who gathered to condemn the erring woman of Sacred Writ, but
upon the admonition of the Master that he who was without sin
should case the first stone, quietly stole away.

It has been a common practice to charge those who administer
the law with responsibility for much of. the popular disrespect for
it. Through technicalities of procedure, it iz said, justice suffers such
delays and so often miscarries that in the place of a wholesome fezar,
there is a prevalent feeling of comtempt. .For such criticism in the
past, it may be conceded that there was much just ground. But
we may well question whether the continuance of unqualified charges
ot incompetency or inefficiency will not work more bharm than good.
The atmosphere, spirit, and practice in courts generally have come
to be very different from what they were say twenty-five years ago.
Due in part, we may assume, to such criticism, statutory law per-
taining to procedure has been modified, and, exercigsing a wider
latitude of discretion, those who minister in the courts have made
‘marked progress in rationalizing the practice and eliminating de-
lays. For want of knowledge, I do not speak particularly of the
state courts, but with actual procedure in the federal courts I am
measurably familiar, and I seriously question whether to go furth-
er there in subordinating rules and forms and expediting the dis-
position of business would not imperil rather than further the ad-
ministration of justice. Sloth on the part of the servants of the law,
glavish and irrational adherence to inflexible rules, the prefsrence
of form to substance, are to be condemned, but the administration
of justice implies a measure of dignity and deliberation; quaiity
tn production is to be desired as well as quantity., I do not mean to
intimate that we have reached a state of perfection or that we
should telax efforts toward the maintenance of that which has been
attained, and for further improvement, The comunon tendency of
procedure is toward formalism and is, therefore, to be continuous-
ly resisted, and the end, rather than the means, is to be kept in the
foreground. ‘Rules are indispensable, hut considering the reasom
upon which they rest, they' are to be applied with.a measure of
flexibility, lest they Hecome the masters rather than the servants of
justice. These considerations all require continuing vigilance. o,
too, we are to bear in mind that the law must be administered
through human agencies. Upon entering the bar or going upon the
bench, we may be chastened by the consclousness of responsibility,
‘but we are not transformed into supermen. In some rneasure, we
carry with us our natural tendencies and temperaments, our hiases
and weaknesses, and indeed all those qualities and traits that go

to make up personalii‘.y. There will come to the har those who .

by reason of moral weakness or a false conception” of their obliga-
tions to their clients and to society are willing to resort to decep-
tion or other chicanery, and even perjured testimony, to compass
“their ends. There may come to the bench one wWho-is lazy and inat-

IDAFIO STATE BAR ' ‘ 95

tentative to duty, wanting in mental integrity or moral courags,
or otherwise withoutl fitness for the task. My point is that such
shortcomings, being purely personal and exceptional, afford no jus:
ground. for a general indictment of the administration which upon
the whole has come to be rational and efficient. For a personal
fault, whether it be of a lawyer or a judge, let there be personal
criticism and personal discipline. For a specific instance of the mig-
carriage or unreascnable delay of justice, let there be condemna-
tion, But from a sporadic case to assume an epidemic, and upon

that unwarranted assumption to inveigh generally against the -

courts with charges of widespread incompetency and inefficiency, is
not onty unjust, but is a species of highly dangerous demagogy by
which there is engendered a want of popular confidence in the ser-
vants of the law, and sooner or later a disregard for the law itself.

It is also frequently said that much of our lawlessness is
chargeable to the inciting effect of prohibitory laws. That is, that

. human nature i such that we accept a prohibition as a challenge

and consequently do those things which we would not be disposed to
.dc but for such challenge. Underlying the view, there is per-
haps some basis of psychology. But I am inclined to think it is
greatly magnified. Laws or regulations which excite curiosity or
create an atmosphere of mystery may be conceded in some mea-
sure, to have that tendency, especially with the young. Outstanding

examples are laws of censorship, prohibiting the reading of certain
“books or entering certain places of amusement. But generally to.

give place to such a consideration would be tantamount to the ne-

gation of the wisdom of any law, for expressly or by necessary im-

plication, nearly all criminal laws are prohibitory. The Ten Com-
mandmants abound in prohibitions, and on every page of a criminal
code is written “Thou shalt not.” True we sometimes hear men—
grown up men, too—assert with an undertone of apparent pride
tkat they are now doing tbat which they would not have done be-
fore it was outlawed. But I suspect that generally the apparent
assumption of pride is, after all, only an attempt to throw a sop
to conscience. : '

Objective arguments are, for-the most pari, little more than

in the nature of post hoe, propter hoc. Referring, for example, to
the national anti-narcotic laws and anti-liguor -laws, it is pointed
out with an air of conclusiveness that since they came into opera-
tion, if the consumption of drugs and liquors has in the aggregate
not increased, they have come to be used by large numbers of peo-
ple, especially young people, who never used them before. But it is
apparently overlooked that within the same period our lives and
habits of life have been greatly transformed. Youth has been eman-
cipated from many restraining conventionalities. Without intimat-
ing they involve any moral or immoral aspects, I may suggest that
dancing, card playing, theater going have become well nigh uni-
yersal, cosmetics are the rule rather than the ‘exception, the con-
sumption of candy and gum has greatly increased, and cigarettes—
the numher daily consumed staggers our comprehension, and they
are used by persons and by classes of persons to whom but a few
years ago they were anathema—all without the incitement of pro-
‘hibitory law. To the reckless spirit of a certain age in the young,
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a “keep off" sign may suggest the mischief of vandalism, but T have
. difficulty in believing that to the ordingry man it is an incitement
to trample upon the grass and flowers it is desired to protect. If
there be such, they should. rightly appraise their inclination asz a
vice and not as a virtue, a cause for mortification rather than of
pride. And were the prevalence, fn sorme measure, of such a disposi-
tion to be admitted, the result would necessarily be the same. It is
essentially anti-social, and for society to recognize or yield to it
would necessarily be to confess incompetency for organization and
-for maintaining rules indispensable to its existence.

Tt is also often asserted that much of our lawlessness is to be
attributed to the growing multiplicity of statutes. The view, it
must be conceded, may, for literalists, have some apparent theolo-
gical support, for in his matchless letter to. the Romans, did not
&t. Paul declare that, “Where there is no law, there is no trans-
gregsion” ?

By aggregating the annual or piennial output of forty-eight leg-
islatures and the national congress, to say nothing of the legislative
bodies of territories and municipalities, a most startling exhibit can
be made, calculated to strike terror to the simple soul who has a
reverent fear for the law and labors under the impression that he
is reasonably law abiding. For his consolation, in passing it may
be gsaid that generally he is not called upon to live in more than one
state at the same time., So that, to begin with, at most his task is
but & ome-forty-eighth part of the aggregate. And without too
much enlarging upon the subject, it is to be added that for other
ressons such a statistical showing may very well leave a false im-
pression. After all, the common man has little concern with the
great majority of statutory enactments; generally, they are of a
special nature and relate to subjects beyond the range of his inter-
ests and activities. Whether he be a farmer in Tdahe or a mechanic
or clerk in New York, the great body of law that really touches his
daily life he naturally complies with, though ignorant of its precise
statutory form, because it is bnt declaratory of rules and standards
which, as a normal and fairly intelligent man, having & reasonable
regard for the rights of his fellows, he has unconsciously set for his
own conduct. If in the exercise of his American right, by indus-
try and thrift he is-successful in achieving a taxable income or an
automobile, his case may be different and his trouble with the in-
tricacies of the law may begin. And this suggests a highly mater-
ial consideration, I have no doubt that many laws get on the
statute books for which there is no real need, and that is to be de-
plored, for such laws tend to impair popular respect for all laws.
RBut it is futile to inveigh generally against the multiplicity of reg-
ulatory law, while at the same time we go on multiplying our social
and industrial relations. For the simple life there is need only for
a simple code. But for a growing complexity of relations there
must of necessity be a growing complexity of rules for individual
conduct: The automobile is illustrative. In an incredibly short
time it has come to cccupy & place of great magnitude in our indus-
trial and social life. Of necessity, through its use many new rights,
new obligations, and new relations have come into existence. These
relations under a variety of qualifying conditions, must be defined
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f':l.nf_l to these rights and obligations must be given legal boundar-
ies by either the legislatures or the ¢ourts, Ome would doubtless be
astor_lished, upon classifying the new laws to which I have referred as
meking a startling aggregate, to note the preemninence of the group
having to do direcily or- indirectly with the automobile and its -
use. But in that fact there is no shadow of a reason why we
should lose our respect for or withhold obedience to the laws thus
evoked. In the new uses of the highway we have in physica.l form
a concrete example of the necessity for and the utility of new laws.
?n principle, they effect no change in persomal rights. The highway
is public as it always has been, and every member of the public has
a right to use it. No old principle is infringed, no new one introduced.
The principle always has been and still is that highways are to be
_used in such manner as to bring the greatest good to the greatést
number, or, putting it another way, each individual user must
exercise his right subject to the equal right of all others. The regu-
lations do not contravene but give effect to the principle; they are
not destructive of but conserve individual rights; they circumascribe
the mode of exercising personal liberty only to the end that such
liberty may have any value at all. If one is disposed to be im-
patient with or deprecate the imcrease of regulatory law, he should
in a contemplative mood stand where he can observe an arterial in-
tersection in & populous urban community, at a busy hour of
the day. There can be no more striking object lesson of the neces-
sity and value of such law and the paramount duty of each individ-
ual__to r-ender to it the strictest obedience, that without mishap or
seripus inconvenience.thousands of cars may have the use of this
small square of highway in the shortest space of time. But each
must move in its appointed orbit and in deference to an established .
schedule, Preposterous it would be for any one at such a juncture
- to assert the doctrine of unrestricted or unregulated bersoné.l lib-
erty.

But highway intersections are not the only points -where there
has been a growing complexity of relations and & multiplication of
personal n_;',ontacts. With the phenomenal growth of wealth, the
‘specializing of industry, vast business organization, concentrated
population in urban communities, popularization of facilities for re-
creation, group amusement, and other features of our ‘current life,
there has been a corresponding inerease of individual interdepen-
dence, intersecting interests, and crossing pathways. In short, fig-
.uratively speaking, there are in our industrial and social spheres
crowded highways of which the individual can have the fullest pos-
sible enjoyment only subject to regulatory law. It will thus be seen
that complexity or mulliplicity of laws may signify nothing more
than a corresponding complexity or multiplicity of rights and obli-
gations. When the sacred writer declared that without law there
is no transgressiom, he was but clearing the way for the discussion
of ‘an.underlying theme. When we say that we would have less
lawlessness if we had less law, we may be but playing with words,”
The mere transgression of the law is not the thing—it is the viola-
tion of the right which is back of the law or which the law defines
and is intended to protect. If by driving upon the lefthand side of
the highway my neighbhor crashes into my car and injures me, I
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am not greatly interested whether or not there is an express statute
on the subject. And if he drives his eattle jinto my field of
corn, there is little consolation in the knowledge that there was no
protecting fence which he had first to break down. By repealing
our laws, we could escape law violation, but only in a technical
sense. The rights and obligations underlying the form of the law
would continue, and the violation of them, which we now term
lawlessness, would be none the less evil.

In discussing these considerationy, T am inclined to think that
we touch on the surface only, and deal with symptons rather' than
the real sources. The disposition to be obedient to authority is
probably inpnate'in but few of us. Genérally, it is the product of
Jong training involving a measure of compulsion and: a little rea-
soning, first in the home with its paternil authority, later in the
school with its rules of conduct 'and the superior authority of in-
structors, and lastly in the organization we call the state with its
jaws and officers constituted for their enforcement. Naturally, the

habits thus formed are in their earlier stages but little the product -

_of reason, and for the most part are induced by fear of punishment,
together with a regard for parental pleasure and displeasure; and
even in the maturer youth they are more largely moulded by en-
vironment and unconscious deference to the wisdom of the past.
In the.absence of some intéllectual revolution, we may adhere to
habits thus acquired, indefinitely, without serious inquiry touching
the underlying basis of the social system to which they relate.

But such & revolution of thought we have had and are having.
I have no disposition to be guerulous, but only state the facts
when I say that in our time, generally ‘speaking, there is little rev-

. erence for the past. The so-called wisdom of the ages is received sub-
ject to inspection and approval. The change can hardly be called a
new social philosophy—it has scarcely taken on a sufficiently defi-
nite form to be so dignified. Whether commendabie or regrettable,
the attitude is one of skepticism, if not of suspicion, Authority is
rejected and the testimony of experience is lightly weighed. Theor-
ies of long standing are dissected .in the high schocl and freshmen
are ndvised to take nothing for granted, but to prove all things.
The spirit is not unlike that which attends a new emancipation with
its exuberances and exXcesses, its exaggerated sense of individual
independence, and a distorted conception of personal liberty. The at-
titude is not restricted to a single field of thought., It prevails in
the scientific as well ag in the religious world, and from it accepted
theories of government and gocial organization have not escaped.
For a. greatly increased number, there i little vitality in the view
that any law is of divine origin and no real potency in the fear of
divine punishment. . ' ‘

Without such sanctions and deterrent considerations, without
deference to or acknowledgment of the authority of the experience
and wisdom of the past, the conservative, thoughtful citizen may

" still, and generally does, continue to be law abiding. Even though
separated from its props, the habit of obedience, supplemente.d by a
general sense of order, carries him through—at least until he is
subjected to the pressure of some unusual consideration of opposing

_ gelf-interest. But not all men who otherwise may be good cilizens
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are conservative, think deeply, or have any very live sense of the
necessities of orderly government, and released from the restrain-
ing influences to which they were formerly accustomed, they may,
without thought of being vicious, fall into an attitude of disrespect
for and come to disregard laws classified by them as being of lit-
tle importance. And it is generally conceded that the common dis-
regard of even minor statutes sooner or later contributes to lawless-
ness of the more vicious types. There is, of course, the deterrent cf
possible punishment, but unattended by other automatically operat-
ing -restraints, that is at best a clumsy and inadequate preventa-
tive. Relatively more effective, perhaps, it is in checking the
vicious, for they are exceptions. and the severe punishment of their
offenses has the added weight of popular - approval. But however
that may be, as against them society seems to have no other wea-
pon, whereas respect for law and restraint on lawlessness among
those who have not deliberately set their hand against social or-
der, may be brought about by other means, Not that there is any
specific remedy or short-cut—at least T am aware of none. That

. which has been lost must be restored or an equivalent must be

found. If it be assumed that religious sanctions are no longer ef-
fective and that little deference will be paid to—the past, there is
8till left the appeal to intelligent self interest and to a sense of
honor and fair play; and the inexorable demands of necessity may
serve as a substitute for divine command. '

In wilfully violating a law which he does not regard as import-
ant, but whieh interferes with his interests or convenience, the
transgressor rarely stops to consider the full significance of his act,
the direct consequences of which are perhaps negligible, Exclud-
ing from consideration the confirmed criminal—the man who is
viciously inclined,—in general there are two classes of such trans-
gressors, There are those who favor a  law, approve its policy,
concede it remsonableness, and have perhaps even exercised some
influence in having it enacted, and yet in practice are unwiiling
to take its burdens while enjoying its benefits., Referring for illus-
tration to a fjeld of minor importance in itself, but resorted to
hecause it so concretely and simply illusirates the principle: Sorme
years ago there appeared in our court a defendant pleading guiity
to a charge of shooting wild game out of season. He was a sSports-
man, belonged to a sportsmen's association, and ¥ doubt not, fav-
ored the enactment of the very law he violated. He was an intelli-
gent man and generally honorable in hiz dealings with his fellows.
He had probably acted without a realization of the quality of what
he was doing. With the later realization there came an apparent
sense.of humiliation and shame which rendered further punishment
scarcely necessary. : ’ : .

~ Without regulatory laws for the preservation of game, there
would be none for any of us. No one has a proprietary interest in

‘the subject matter, but each has a potential interest and when we

shoot & bird during the closed season we- pilfer from our neigh-

" bor. Laws which further & public policy establish for each of us

such an interest, valuable, though intangible it may be. And when
we violate such laws we Infringe the rights of our fellows. In play-

_ing an ordinary game, one who cheats is universally put down as
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a cad; why should the cheater in the great game of social organiza-
tion or of competing for the prizes of industry be considered an ex-
" ception? ] : : P : :
) The other class is made up of those who do not approve the
policy of a law and act, or encourage others to act, upon the as-
sumed right of the individual to disobey it bacause in his judg-.
ment it is, for some reason, invalid. Within certain bounds, any
citizen may with propriety challenge the validity of a legislative act.
When his interests are thereby prejudicially ‘affected, he may ques-
tion the regularity of its enactment or its constitutionality and to
that end may resist its enforcement until by constituted tribunals its
validity i5 finally adjudicated. To go further is nullification and is
to sow the seed of anarchy or revolution, Supremacy of law is an
inexorable demand of all government. Without it government 13
inconceivable. Not only'is the doctrine of selective obedience 1m-
bossible, but in essence it is impudent selfishness., How can I de-
cline to obey one law and at the same.time demand that my neigh-
bor comply with another? It is & contorted view of personal lib-

erty. Only for the hermit is unrestricted persondl freedom of action

possible. All law operates as a limitation upon personal liberty and
that limitation measures the consideration we must pay for the
privilege of living together in close association. Law belng indis-
pensable to social organization, if we would take the benefit, we
must pay the price. True, there are limits beyond which the ma-
jority may not go in the enactment or enforcement of laws restrict-
ing the liberty of the individual. But by whom is it to be deter-
mined when that:limit has been reached? Certainly not by each
individual for himself, for, as already suggested, that would mean
anarchy. TUnder the Constitution; which we all profess to acknow-
ledge as supreme, such a question is for the courts and the final
decision of the highest judicial tribunal is binding on all. To hold
that a court of final resort may be in error and for that reason to
decline to accept its decisions would be destructive of all auth-
ority and of the very foundations of government.

You may feel that in the discussion I have seemed to have too
much in mind infractions of what may be termed the minor laws,
and have dealt too little with the graver offenses, which at times
appear to- have become epidemic, especially in the more populous
centers. But I have construed the subject assigned as placing
emphasis upon conditions ministering to general disrespect for law,

- and not upon the causes for or explanations of specific offenses,
EHowever deplorable they.may be, crimmes of the vicious afford no
rea] ground for alarm. OQur more serious concern is with the at-
" titude and spirit of the great body of citizens, who are not vicious

but . who, because of conditions and tendencies of thought to some:

ot which I have referred, have more or less unconsciously given
place to impossible conceptions of personal liberty, and in prac-
tice, if mnot in profession, give effect thereto. With a quickened
realization of the fundamental truths, that government implies

- ohligation as well as privilege, that under it, of necessity, personal '

liberty means not to do as we please, but only what we please with-
in the law, that each citizen’s right iz limited by the right of ev-
ery other citizen, that to infringe a law is to cheat our fellows out
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of their just rights, that obedience to law and duly constituted
authority is an inexorable necessity, that selective obedience is
subversive of the very foundations of government—in short, if for-
law we ag the great body of well disposed citizens shall cherish a
real regpect, & reverent Tear,—without which the regulated and pro-
tected liberty we all prize- must perish—we need not' doubt opr
c_apacity to cope with the vicious, and to resist their assaultg upon
life, rights of property, and the major moralities,

PRESIDENT: We have listened to g learned, caréful, cogent
analysis of public psychology, as it is concerned with law mak-
ing, law breaking, and law respect. I think we have been immense-
ly enlightened, and that Judge Dietrich’s words will cause many nct
here, but who will read them in the press, to ponder over hig per-
sonal portion in making up this mpob or public psychology.

Judge Diefrich, the har is very much in your debt, and we
thank you very, very sincerely. And. we appreciate very much
your coming. o

‘The _next order of business is reports of the resolutions com-
mittee. ‘ ’ '

Will you -deliver the report, Mr. Bothwell, and read it?

MR. BOTHWELL: Do you desire to consider the resolutions sep-
aratély ? .

. lMR. GLENNON: Read them all and then consider them separ-
ately.

PRESIDENT: Is there any cbjection to that course ?

The chair hears none.

You had better proceed to read them all, separately and then go
back and consider them. - ' .

MR. BOTHWELL: Your committee on Resolutions has given
congideration to all matters presented, and do. now make the fol-

~ lowing report:

We find that tbe people of the State have accepted the Bar As-
sociation ag an. institution of merit, and that its accomplishments
are known and appreciated. We believe that the officers of the
Association are responsible in g large measure for this resu‘.lt',
and we commend their administration. We believe the potential
strength and value of the State Bar Association as a factor in the
future development of Idaho, depends much upon the character,
learding, and interest of its officers, and with this in mind, we de-
sire to congratulate the Association in its choice of officers,

In furtherance of the policy of -the present administration, we
offer the following reaolutions:

I

RESOLVED: That in order to carry out the provisions of
Section 4, Chapter 98, of the Idahc Session Laws of 1929, there be
established a Committee of the Bar Asgociation, to. be known,as
the Judicial Council, for the-continuous study of the organization,
rules, and methods of procedure and practice of the judicial system
of the state, the work accomplished, and the results produced by
that system in its various parts, and to make an inveatigation and
study of and recommendations upon the practice and procedure
{herein. : ' '

Said Council shall be appointed by the bosrd of Commissioners,
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and shall he composed of two Justices of the Supreme Court, three
District Judges, and five practising lawyers. - The members shall
he appointed for such periods, not exceeding four years, as the
Board of Commissioners shall determine.

Said Judicial Council shall make a report in writing to the

Board of Commissioners annually, not less than forty days prior to

“the annual meeting of the association, and at such other times as

the Board of Commissioners shall direct. Said annual reports shail
be printed and Sent to each membeér of the Asgsociation at leas
twenty days prior to the annual meeting of the Association.

No member of the Council shall receive any compensation for
his services, but said Council and the several members thereof shall
be allowed for the purpose of defraying expenses of clerical help
and other expenses, travel, and incidentals, guch sums as the Board
of Commissioners may approve, to be paid in ths sime manner as
other expenses of this Association, such sum not to exceed Twelity~
five Hundred Dollars for the fipst year.

TI

RESOLVED: That a Committee of -five be appointed by the
Chairman of this meeting, to congider and report at-the next an-
nual meeting of the Bar Association, upon the communications and
recommendations received from the Idaho Prosecuting Attorneys
Association.

TIL. _

RESOLVED: That the Bar Association of Idaho unqualifiedly
endorse an enactment by the Legislature, increasing the galaries of
Supreme -and District Judges of this state, and that it is fhe sensze
of this meeting that the termi of office of the Supreme Judges be in-
creased to a term of not less than ten years, and that they shall receive
a salary of not less than Ten Thousand Dollars per year, and that
the term of office of the District Tudges be increased to six years,
and that their salary be fixed at not less than Seven Thousand Five
Hundred Dollars per year. - :

RESOLVED: That the Chairman of this meeting appoint a
member of the Bar to draw and gubmit to the next -annual meet-
ing of the Association, a Bill for the recodification of the laws of

the State of Idaho, and we recommend that such bill be introduced
eerly in the next Session of the State Legislature.. :

: .. V. ) .
RESOLVED: That we urge the members of the Bar of this
State to bring ail cases of the unlawful practice of law to the at-
tention of the Commission, and that such action be taken as the

case shall require.

- VI . )
WHEREAS, the Supreme Ruler of the Universe has called
. from the sphere of activity here, to that life beyond, Honorable
James H. Hawley, a citizen of this territory and state for more
than sixty-seved 'years, and for more than fifty-eight years an ac-

tive and honored member of the legal profession in this state;
AND WHEREAS, the members of this_Associa.tion,.through
years of contact and association with him in the gourt rooms,
across the counsel table, in the legislative halls, and in the execur
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tive department of our government, have learned to know the man;

AND WHEREAS, the members of this Association, as well as
the citizenry of the State of Idaho, and others, have through this
long period of time known the man as an individual and a citizen,
and fromn that contact have known him to e one of our real noble-
men, a loving father, a friend to man, whose big heart always
compelled the extension of the helping hand to those in need, a
man dlways ready to lift up the fallen, & man who in public
life was fearless in the performance of every duty, a prosecutor of
law violators without a peer in his day, an able defender, a legis-
lator capable and unafraid; as chief executive of our state, an able
a.d.;ninistra.tor loved and respected by every citizen, Such a man it
does not often fall to the lot of man to have as an associate, and
this Association is especially proud of the fact that it has had his
council, his-advice, and his leadership in the presidency of its pre-
decessor. '

NOW, THEREFORE, BE IT RESOLVED: That we extend to
the family and those left to mourn his loss, our sympathies, and we
would remind them of the fact that there is no death; that the man’
we knew still lives, and this is but a short separation.

BE IT FURTHER RESOLVED: That a copy of these Resolu-
tions be sent to the family of Governor Hawley, and that a copy
of these Resolutions be spread at length upon the Minutes of this
Associgtion, and that a copy be forwarded to the Clerk of the
Supreme Court of the State of Idaho, with the request that these
Resotutions be spread upon the Minutes of that Court.

VIIL,

WHEREAS, since the last annual meeting of this Associalion, '
Honorable Herman H. Taylor, one of the Judges of the Supreme
Court of Idaho, has been called to depart this life;

AND WHEREAS, during his many years-of service as a pub-
lic official in Idaho, as a legislator, district judge, and Judge of our
Supreme Court, he rendered to this state and to the people of the
state, an inestimahle service, and has built 2 monument thereby -
that time will-not efface, and in the rendition of his service to the
public, Judge Taylor was eminently recognized for -his ability, his
sterling qualities of honesty and learning, and in his treatment of

_ the members of the Bar, has always recognized and sympathized

with our snorzcomings, and has been a friend and assistant to ths
young attorneys, many of whom sought hiz advice and counsel, and
his decisions as a Judge have been recognized for their impartiality
and depth of learning, and great consideration given them by him,
and in his general walks of life, he has always been recoghized for
his courtesy, his ability, and his fairness; }

AND WHEREAS, whatever regret we may feel in his pass-
ing, there is satisfaction in the thought that he has well and ably
performed’ each ‘taslk laid down in life for him to perform; that
he has well and faithfully fulfilled his mission on earth, and that in.
his passing, he will receive the just reward that will be meted out
to those who have lived an exemplary life, who have sought to be of
gervice to their fellowmen, and who by their example, kind words, and

their high ideals, have made those who were closely ngsociated with
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them better men, better citizens, and the members of the Bar more
worthy of the honor of their profession,

NOW, THEREFORE, BE IT RESOLVED that we, the mem-
bers of the State Bar Association of Idaho, extend to the family of
Judge Taylor, our sincere sympathy in this hour of their hereave-
ment, and that a copy of this resolution be spread at length upon
the minutes of this Association, and a copy thereof be delivered to
the Clerk of the Supreme Court, with the request to that Court that
the same be spread at length upon the minutes of that Court, and
that a copy of this Resolution be sent to the family of Judge Tay-
lor, ’

‘ VIIL o
WHEREAS, Honorable Edgar C. Steele, a distinguished and
learned memiber of the Bar of Idaho, and for many years the Judge
“of the S8econd Judicial District of Idaho, has now been called to de-
part this life;

" AND WHEREAS, we recognize in Judge Steele a man of ex-
ceptional ability as a lawyer and jurist, and one who has met with- -
out fear and without faltering, the many problems of life and the
many trials and responsibilities that have rested upon bim as a
lawyer and a jurist, and has with distinguished ability completed
each service required of him here: :

AND WHEREAS, we recoghize in him a person whose record
has been and will be an inspiration to us as members of the Bar
of Idaho, and we sincerely feel the loss of his passing, but feel that
he has justly earned a great reward, and that all is well with him;

NOW, THEREFORE, be it resolved that the Idaho State Bar
Association extend to the family of Judge Steele our sincere sym-
pathy in this hour of their bereavement, and that a copy of this
Resolution be sent to-the family of Judge Steele; and that a copy
of this Resolution be spread at length upon the Minutes of this
Agsociation, "and that a copy be forwarded to the Clerk of the

Supreme Court of the State of Idaho and that that Court be request-
ed to have these resolutions spread upon the Minutes of that
Court. ‘ : :

IX. :

" WHEREAS, Honorable Henry F. Ensign, a native of Idaho, and

a distinguished and learned member of the- Bar of Idaho, and for

many years Judge of the Fourth Judicial District, has now been

called to depart this life; ) -

AND WHEREAS, Judge Ensign possessed judicial integrity
that approached the ideal, was a lawyer of long experience, and an
able jurist of keen perception, who gave to his work the best that

was in him at all times; . ‘
AND WHEREAS, we recognize in him a man-of rugged
character, sterling worth, and splendid akility, whose loss will be

‘keenly felt throughout the State; ‘ ‘

AND WHEREAS, it is the hope that the high esteem with
which he was regarded by his fellow associates may in a mea-
sure lessen the sense of loss to those most near to him;

NOW, THEREFORE, BE IT RESOLVED: That the Idaho State

Bar Association extend to the family of Judge Ensign our sincere

sympathy and that these Resolutions be spread at length upon the
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gﬁ}ﬁtﬁ gzetgi!s Assoc(i:?tion, and that a copy be forwarded to the
preme Court of the State of Idako, with th
. € requ
;hat the- same '_De spread upon the Minutes of tha.’t Court angqtlfas.:
Ppropriate notice of these proceedings be given to his fa.’mily

.has been brought to a sudden cloge;
e iOW,_TI:IEREFORE, BE IT RESOLVED: That the Idaho State
~Ar Association extend to the family of Harry 0O, McDougall, our

XI, - .
Ii&m“;HEI;REAS, Richard H. Johnson, Thomag &. Jackson, and wil-
. f'I anson, three -learned and distinguished members of the
ar :NDda\goj have now_r been called to depart’ thig life;
of the Bar oﬁfhﬁsfeé? t]i];.i It);?sjl}lsg e tost gyyile members
‘ 18 Bar has lost disti i
learned members thereof; that each of these men v:»ﬂguf hric;naicfi

and that a copy of these Resolution,
t 0p] : S be spread upon the Mi
(f)g thlsdAssocmtlon Meeting, and that a copy of these Resoli.t‘tiol:llsls1 tbe:
rwarded to the Clerk of the Supreme Court of Idaho, and that

said Court be request
that conrt quested to spread the same ‘upon the Minutes of

Idaho Falls, and ity official re i

R presentatives,
papelr&a, the Idaho Falls Post and the Times—R:;idstilrso 1o the news-
deats R. J:z L. 1\‘IE1_:{1.:{ILL: Ir} respect to Resolution Number 1
fealing with the judicial council, and with which T am thorough'
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ly in sympathy. If I understood the resolution, however, it pro-
vided that the expenses of the judicial council, not to exceed
©$2500.00 per year, be paid from the bar funds. However, I may
not be correct in my understanding of the resolution. But I am
rather of the opinion that we ought to give that a little considera-
tion. Qur income is only a little over $3000.00 a year, and if we
should use $2500.00 of that for this one purpose it would so curtail
the usual and necessary operations of the association that we
would defeat its purpose. As' a matter of fact, it would not be at
all, in my judgment, economically, feasible to appropriate that much
money for any one purpose. We have our secretarial work of the
bar association, the printing of our resolutions, the printing' of ‘the
proceedings of these meetings, and disciplinary- matters that al-
ways come up, and which take quite a considerable amount of the
" income of the bar association each year. While I should like to
see that much money spent for the purpose of the judicial council,
I am inclined to believe that if we are going io place a limit we had
better reduce that limit to not exceed $1000.00, else we are going to
cripple our association in other ways. :

MR. LAMPERT: May I just reply to Mr. Merrill. The only purpose
of the amount being there is to let the members of the bar, and
the legislature and the people of Idaho have some conception of
the fact that it will cost money, and that the money will be actually
expended. Bearing in mind that it is entirely in the hands of the
commissioners; they have knowledge of all moneys on hand, and
will use thHem wisely. It is entirely to their good judgment in re-
quiring the expenditure of $2500.00. That is merely placed as a
maximum. .

MR. A. L. MERRILL: I wonder if the resolution, then, i3 so
drawn that the commission has control over the expenditure.

PRESIDENT: We will have the resolution read '

(Resolution No. 1, read by Mr. Bothwell.)

MR. A, L. MERRILL: My thought is this, however: That the
expenditure will havé been made hbefore the bill comes before the
cormnmission. That the judicial council will have the implied, or
rather tacit understanding that it might expend a sum not ‘to ex-
ceed $2500.00—if this resolution is passed, that they might go that
high, if they felt 8o inclined, and that the bar commissioners would
approve the bill to that extent. I therefore feel that we ought to
Hmit that amount a lHttle more than that.

MR. BOTHWELL: It was not the purpose of the commitiee,
as explained by Mr. Lampert, to give authority to the council to
expend any money. In fact we were informed that that power
could not be delegated to the council. They are only to expend
such sums as the bar commissioners approve. Now, they are not
to expend these sums, and then come and ask the commissioners to
approve them as a matter of form; it was our idea in the way of
handling these bills, that the commission would pay only those they
had authorized. Qur idea in stating the sum of $2500.00, was to
give the idea that it was going to cost something. Tn all prohability
we will not be able to expend that much money. However, that
would be controlled by the commissioners, under the regolution ag

wo understand it.
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MR. CR ! Dj i i
unani S inouvlﬁglﬁf.l D'nscussmg..tlns matter, the committee was
toar by ey clusion that immediate action ig nscessary, and
fo be torns Lm itweeor:;&?t at C:;.ll‘ next annual meeting there o,ught
) ine and some systematic gt
ted, in order that we cntod Jo muse Lave
¢ , may haw i
;1111; Igilan fOI' Presentation to the ne):ct Iegisﬁ;iiigtec} o epmioctt.
a:pensez ?l;ll‘as.; year we should have, and probably '.;.fill require m
ot i hwe would any subsequent time. The . report of Elie
oo forryth: shown here shows. that there has heen some ac:cun’:ula.E=
Past year or two in this fund, ang there i3 nothing tha’;

we i
can get from the legislature or from the treasurer of the state

e . * y . .
_ S;;;;;tt ;n mt?i;hwtay, and understanding that condition to exist, it
e buf 1:;; :u%‘ht not to curtail this matter in our rec:mll
3 : € i, as we are doing, with th ission,
‘1?1111;1!: I?itm?tlgm give thls{ body all of the money that theeyczral.lnmlssmn,
oot L If they find out they can't let them hove jrar s ko
fhnount, of cc;;xrse,. they can so inform them, and then curtsil it lio
ot mone;y tlitli; ;f g;;y' 1;:an have that much money, or nearly that
A e prepared to do
wo;j];, 1‘:eltlncl fget bféter results than if c:l.lrf:.'ﬂ.ilef:]lrlore Forle and better
erefore, Mr, Chai 1
Seronetor irman, move the adoption of the resolution.
PRESIDENT: It has been
e : ] moved and seconded
tion 'be adopted. Are You ready for the question? et the resolu-

Lt i
.the secretary. I appreciate that the report of the secretary shows

an zccumulation, but, you must understand that that accumulation

S H - * >
v§$tli Ifg.ISOOt.OO 111 dlscxgllnary broceedings; and that situation i
Mor s y do arise again. There are now actually pendin f"s
expensge oafncoug;lj _cocrlltemrc)it proceeding, and the extent ogf tll‘;:
i X » 18 dependent on those things. I I« i
33:5 1:1?15‘? at least, where witnesses will haveg to blemg?;cm-el;le in
béund t% c;l:l,n (t)gegon and Montana for the hearing, and thz.t 111;
i advene Wheli e:r};en::e ugc;n’ljléesg things have to be congidered
‘ . Sidering the appropriati
iy 1811

oneyd. I do not object, personally, to an alz)l;roli)riati?)i ?gr iﬁz

dled on the bar.
I therefore move You, Mr. Chairman, amendment to the motion

We concluded.
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for adoption, that we strike out that portion relating to a specific be ei
sum,-and leave it to the hoard to determine what moneys '€ given it if g Special committe ; R
should be appropriated for that purpose. ‘tltcular purpose. It was simply :t c;ild be appoint
. MR, A. L. MERRILL: I second that amendment. . attorney’s association, and it yaq thoy hrf;equeSt of the prosecuting
PRESIDENT: The question is still epen for discussion, coq + eeuld perhaps give more attention to 1&: that a special committee
MR. E. M. HOLDEN: Mr. Chairman, I am not familiar with ] JUSTICE GIVENg: T hesitat it
the law governing the proceedings of this association, if there be Several reasons, but I wil just ¢ ?Ia IFttle to speak about this, for
any, and therefore I do not know whether the passage of that re- ‘ Soclation: With Tregard to that j a.t this to the attention of the as-
solution would have the effect of appropriating or setting aside that it would be rather 5 mistake tﬁshSUEg-eStmna it seems to me that
Ii, as a matter of law, it should of. progecuting attorneys, because ;"’fzf;zcifferrid to a committee
- Ve 1t would, of course

sum of $2500.00 for that purpose.

h e Lo he D d, Y
av (¢} adopte or at least Sanc thDEd b; the ommittee and
< (]

on the other hand, and in the last analysis it amounts conly {o a !
recommendation to the commission, I cannot see if any useful pur- with the approval of the attorneyg
pose would be served by fixing any particular amount, or reducing ) who are engageq chiefly in defegdfngegfraﬂy And those attorneys
m i ; imi i
the amount. . . nueh interested, probably, ag Prosecuting a.tto::  detions would be as
PRESIDENT: Is there further discussion? If not, are you ready It _WO}:lId seem to me that it mj ht b i eys. It addition to that
for the question? The guestion on the amendment is whether we this judicial council because ,0% th ¢ Wise to have this referred to
shall eliminate reference to the amount, and leave that entirely with ‘ . .at least, of public QOpinion in fa,v'e existence, at the present time
the bar commisgion. ATl in favor of the amendment signify by say- necessary, vor of whatever changes would be
ing aye. ‘ : I think the popular ki .
Voting: is b L ind of criticism of t
Contr:rm% the same si ‘ ' oue'c e ?f- ohiminal, procedure. Most beople h‘shp:esent procedure *
VOt}];lg‘y gn. o 13;ind1n adcntncal way of thre defects in oyr juélir.-iaa.;a P ﬂ11:ey' “peak to
- : and refer to crimina) actiong i System, have in
: . p . . A o .
he amendment please arise, , ethance itself in public opinion, to -I':s‘irﬁtuil: ggd;;::al council is to
y e consideration

The chair is in doubt. Those in favor of t

Rising vote.
‘ | _ would he heipful toi

Apgainst .
Rising vote. o I would thi
. U : think that in the
arried, The question is now on the adoption . all due respect to the reasons gaif:;ncfh:f so_mgt better reason—with
: : ek might well be included: in

. The amendment is ¢
of the original motion, as amended. the stud
JUDGE ]?RINCK:,The suggestion of the resolution committee, . y_ang survey that this judicial council would make
I think, is a particularly happy one. I am fully convinced that some el fMR. GLENNON: -T move that we substitute the judici
such a body as a judicial council is essential for the best study 11 ior the committee of prosecuting attorneys ¢ e Judlcial coun-
of the problems of our legal procedure. I am very much in favor _ . ?%R]fﬁGBEOgHWELL: I second that motion,
of the resolution. o : . BRINCK: It may be of interegt }
PRESIDENT: Are you ready for the guestion? The guestion E;fglar reécommendations of the prosecl.:ﬁflt toa\:;now that the par-
iz on the adoption of the original resolution as amended. erat?r COHSldQ}‘&tlon by many of the Judicial cg.mci.l:;?newI nave been
on of this particular measure or similar méas’u?;d ;;1: gznmd-
en a

All in favor signify by the usual sign. Carried..
CHAIRMAN: Read the second resolution, Mr. Bothwell. e pai
: : -councils in other states,

PRESID : ion j .
ENT: The question 15 on the amendment with refer.

(Resolution No. 2 read by Mr. Bothwell.)
MR. BOTHWELL: Mr. President, I move the adoption of that . ence to the substitt
resolution. " ubstitution of the judiciar .
PRESIDENT: This will be referred to the division meetings. : attorneys committee. Are you rggg;rc?c}r ct?l]incn f?;r- the prosecuting
That is the procedure. I think there is nothing in the resolution that vote by the usual sign. Carried: It i sq orderea ¢ All 1o faver
. would interfere with that being done, Mr. Owen, do you think there _ ed i_;I‘h_e question is now on the adoption of the r;asol ti l
is anything that will interfere with our regular procedure, or in- 5 fest bre YOU ready for the question? Thoge in fa or ot amend- |
_ terfere with the regular division meetings? - PY the usual sign. Carried. vor make mani- o |
= MR. OWEN: Mr. President, T think not. RESIDENT: Read the next resolution, iy, B ' I
JUSTICE GIVENS: T would like to inquire whether they want- . (Resolution No, 3 read by Mr. Bothwell,) t. Bothwell, |
ed a special committee for this, rather than having it referred to the g . E;R' BOTHWELL: I move the adoption, of this luti
judicial council? : | members arose in approval, ' resolution.
* ' PRESIDENT: Mr. Lampert, or Mr. Bothwell, can you gentle. : ES,econded.
men angwer that? T : . . 'fRESIDE]E\IT: Are you ready for the question? Ay i
'MR. BOTHWELL: It was thought more consideration could gnity by Saying aye, Carried.. ! 1in favor
S : (Resolutmp No. 4 read by Mr, Bothwell.) )
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MR. SANDLES: I move the adoption of the resolution. Second-

ed, .

MR. JOHANNESEN: I don't see anything wrong with the re-
solution, Mr. President, but when the laws are recodified, we ought
.to have a right good index.

PRESIDENT: I have often locoked to find in th
that wasn’t there. . . . .
~ As you probably noticed, I hesitated there, because there is
going to be some controversy for the reason that there are a num-.
ber of the lawyers who feel that the first consideration is a real-
Iy good code and of eourse a real index, and the second consideration
that a lot of lawyers have given to this subject is that no one can
“draw it except some of those companhies on the outside, Bancroft
Whitney and the rest of them, who are prepared to do it; and the
printers of the state are absolutely opposed to printing going out-
side - the state. ' ’ )

MR. HIX: I understand that the code contemplated now is a
permanent code, which will be added to along the line of the Cali-
fornia code, and not to be recodified every year? :

PRESIDENT: I think Mr. Lamgpert’s partner has given a lot
of thought to this, and maybe he has discussed’ it with Mr. Lamp-

ert.

¢ index a statute

MR. LAMPERT: That qalises' me to arise and say that it does
not emenate from our office. However, I will say this, that the hill

- should be presented early in the session, rather than laie; and. the
controversy over it is a matter that will have to be disposed of at
the next session, and not now. I haven't the slightest idea as to
what this so-called codification may present, and very likely I wil
find fault with it when presented.

PRESIPENT: Are you ready for the question on the adoption
of this resolution? All in favor signify by saying aye. Carried.

(Resolution No. 5 read by Mr. Bothwell.) .

PRESIDENT: What is your pleasure?

MR, CROWLEY: I move its adoption.

PRESIDENT: Are you ready for the question? All in favor
signify’ by saying aye. Carried,

PRESIDENT: Gentlemen, the bar commission, seriously, is in
favor of this, because right here in this city we have been informed
of the most flagrant violations by laymen of the rights and privi-
leges to practice law, drawing legal papers, wills, and so forth.
And the time has come, and it is right here now—and I am speaking
for two of the commission who are here—this commission is in favor
-of going down the line and testing out this matter, for the protection
of the public, and also the protection of the profession, ahd we mean
business. .

{Mr. Bothwell reads resolution No. 6.)

MR. BOTHWELL: I move its adoption, and ask - the bar
stand as an expression of approval

SECRETARY: The resolution is adopted. :
MR. RATHEUN: Mr. Chairman, I move the adoption of the re-
maining resolutions. - -
Seconded.

to
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PRESIDENT: Gentlemen, the motio

you Ifor this resolution. ‘
o cﬁﬂu;zg:ioto say t‘ha.t S0 far as tbe last reso]ﬁtion
ap 1 of this bar hag €ver been held ung
aspe wi‘t hnever have we been better treated; o
oxe 2 Very, very comfortable and friend] i
gentlemen of the bhar here i AN
Idaho Falis.
JUDGE BRINCK: I
H Suppose it ig i
?;:Iscemer;t Lo the bar that I\:fas mg:dclastgnzf:;rf‘nt o e 2o
Pt;l}gréaIIch Nt;e %}r]nerican Judicature Society.
: € bar commigsi .
had under discussion ] ey
) the matt i
Jqd{citture Society, which presee:t 7 e oormay Hecnamon et
ministrati i
g del::irfegrc;l::er?sl, eslliﬁggeso flr;; Iiaw bractice and procedure and a
S 3 ; e scienc juri y i
taoénifle magazlpe that is issued, I think aio?ft ij)urlspI'UdEnCe. £
€avy to digest at ome sitting, and ’probablyn\i 311m3rnth1.: reas
: on’'t read

is coticerned,

- aijl the art cles Yy D '}
a. 1 5 but it reall uty ou in touch with the best minds

and the hest thought on th,
ba - the problems that ou,
T commission, are trying to solve. Tt i You, as lawyers, and the
Profession. an advancement of our
We do n ; : ’ ‘
often. We ar:a)tssczntcgel?:dt :...;Scriﬂj.:.—ng;o the members of the har very
six hund . ° .2ve quite a probi i
state, anrc'IEdea?gfés,hand ony nalt 2 dozen bar Essoei:tlio};lireir‘?ﬁh
throughout the statgtt thatl by sending these out to the jJawven
ual, and the bar, a e that it would be a great benefit to the ingilﬁgs
cost of this 1itt] S well. S0 we asked the secretary to ascertain the
about 650 of tn € Imagazine, and he informs me that the pri .
They are printegn; \xéouldtbe abdut twenty-five cenis a year,)rfc.:af;r
: : nd sent out at a ridieulons) ica, and thar
;S; en;actle possﬂ)‘le b:,{ the financing by some Wiallc;:r pr;ie, and 'that
I retSted in this subject and this magazine. - 0S WHO
us i3 -
the Jotjlrna.lsgf t}f you that it is very lkely that you will recei
€ American Judicature Society as a part of ;éze
T

membership here, and T thi i
momey 3 think we are really justified in spending the

What was it, Judge Brinck ?

JUDGE BRINCK: 1t is g0 ti ‘
: t i i
the bar should be advised of jt. Hnely & publication that T thought

P .
RESIDENT: Gent emen, It is time for us to adjourn
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