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Proceedings of Idaho State Bar Meeting, Held
at Boise, Idaho, July 11th and 12th, 1930

Friday, July 11th, 1950,
10:00 o’clock a. m.
The meeting of the Idaho State Bar was called to order at 10:00
o’clock a. m. in the chamber of the House of Representatives, Capitol
building, Boige, Idaho, by Hon. E. A. Owens, of Idaho Falls, vice-
president.

VICE-PRESIDENT OWENS: Gentlemen of the Idaho Bar.
The hour is here for the annual meeting of the bench and bar of this
state. It is indeed unfortunate that the Honorable Jess B. Hawley,
president of the Idahé Bar is in north Idaho, there engaged in the
trial of a case, and will be unable to attend this meeting. Qur secre-
tary, Mr. Griffin has a telegram from Mr. Hawley which he will
read to-this meeting,

SECRETARY GRIFFIN: (Reading) “Grangeville, Idaha, July
10th, 1930, 8am S. Griffin, Secretary, Idaho State Bar, Boise, Idsho.
It is with more regret than I can express that I find myself unable
to greet the members of the bar and assist at the meeting Friday. I
am defending a will contest case before a jury which unexpectedly is
consuming a great deal more time than anyone anticipated, and it is
absolutely impossible to secure an adjournment or for me to leave.
Please tell the other commissioners and make my apologies and ex-
pressions of regret to Mr. Webb and Mr. Masterson and other speak-
ers and members of the bar who will be in attendance. I hope the
meeting will be an outstanding success and that the bar will get a
new and increased vigor and inspiration from it.

JESS HAWLEY, President.”

VICE-PRESIDENT: Gentlemen, we are indeed fortunate to
have with us this morning a member of the local bar who is mayoy
of the eapital city of Idaho. It is with great pleasure that I introduce
te you at this time the Honorable James P, Pope. (Applause,) )

MAYOR POPE: Mr. Chairman, and gentlemen of the Bar: It
always seems to me, when I am to give a word of welcome to a group
like this, that it is superfluous. Al I need to say is you are welecome,
and you know that already. However, to carry out my part of the
program, I want to assure you that it is, with unusual pleasure this
morning that I say this word to you. |It is not necessary either for
me to say that you have the freedom of the ecity, because you will
take it anyway-—and I have said to the chief of police that everybody
is presumed to know the law except the lawyers, and if he finds any
slight infringement on the part of those who, do not live in this city
that he iz to overlook it, so don’t worry about the red lights, or any-
thing of that kind while the convention is in sessioEJ I wondered
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this morning if there was any word in addition to a word of welcome.
that I might bring, or any information that might justify my appear-
. ing here. Frequently I have heard the aggertion that the volume of
business is probably decreasing in this state, as in other states. That
caused me to take a little time to cheek up the number of lawyers in
the state, and in the country, in proportion to the population, and to
compare it with the number of lawyers in the older countries, the
well settled countries of Europe, with some rather surprising results.
In the United States there is one lawyer to every 862 inhabitants,
according to the 1922 census. In the District of Columbia there is

one lawyer to every 181 inhabitants, that is the greatest number of .

lawyers in proportion to the population; in the state of Maryland
there is one lawyer to every 1702 inhabitants, and that is the smallest
percentage to the population. In Idaho we have one lawyer to ap-
proximately 700 people—that is a little bit less than the average. In
comparing these figures with the older and more settled countries,
such 25 England and Sweden, I found we have three to four times as
- many lawyers here as in England, and in Sweden there id one lawyer
to every 16,460 inhabitants—only 370 lawyers in the entire country.
That is the smallest percentage of lawyers to population of any coun-
try in Euvrope; but the observation has been made that in the older,
well settled country there are fewer lawyers than in the newer country.
The Pacific coast has the largest percentage of lawyers of any section
~ of our country as a whole—more lawyers to the population. 'That
indicates something to me, that the bar associztion might sometime
congider, as to the future of the work of the legal profession. As we
become mote settled, as the problems here, of irrigation and other
matters, become more settled, it is probable that the same thing will
happen as has happened in other older, well settled countries.

I am submitting these figures to you just for what they are
worth, to give you something in addition to the word which I extend
to you. )

Now those of you who are not entirely familiar with our section
of the state here, we want to assure we have some interesting places
which you may visit. Be sure, if you can, to take a trip to the sum-
mit up Sunset Drive, where you can reach an elevation of 7000 feet
above sea-level in three-quarters of an hour. If you get too warm
down here, you can find a cool spot up there. Whatever we have is
yours. This is your capital city as much as ours. We want you
to feel at home, we want you to enjoy yourselves, we want you to
meet as many people a5 you can—our people are just like your own,
in your coramunity, they are home folks; and if there is anything I
ean do, as representative temporarily of our people here, in an offi-
¢ial capacity, to make your convention more comfortable, more happy,
please call on me. {(Applause.)

VICE-PRESIDENT: Mayor Pope, we thank you for your words
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of welcome and assure you that the attorneys- from outside your fair
city will try to conduct themselves with dignity and decorum while
‘present here. ‘

It will be necessary to pass the next number on the program,
which was the president’s annual address,

The next iz the appointment of committees. The committee on
resolutions, which as you see, further along in the program will
report tomorrow afternoon—on that committee the chair will ap-
point John W. Graham, E. J. Frawley, 0. W. Worthwine, Abe - Goff,
A. F. James,

The next order of business is the canvassing of the votes for
commissioner of the Western division, and on that canvassing com-
mittee the chair will appoint W. C. Dunbar, Harry Benoit, and
George Huebener.

Proceeding with the next order of businéss, we will have the
report of the secretary, Sam S. Griffin.

Report of Secretary. ,

.. At the annual meeting of the bar held at Idaho Falls, August
5-10th, 1929, Warren Truitt, of Moscow, was appointed Commissioner
from the Northern Division, in the place made vacant by the expira-
tion of the term of C. H. Potts of Coeur d’Alene.
.. Thereafter the board organized with Jess Hawley, Boise, as
president, E. A. Owen, Idaho Falls, Vice-president and Sam 8. Grif-
fin, secretary.

During the past year the board has held six meetings, one at
Idaho Falls, one at Pocatello, one at Lewiston and three at Boise.
The August 9th, 1929 meeting, after reorganizing the board, consid-
ered three complaint matters, seven applications for admission, and
arranged for an examination. At the September meeting, two days
and nights were consumed in considering four applications, six disei-
plinary matters, the bringing of proceedings against the Eastern
Idaho Loan & Trust company and W. I. Shattuck, of Idaho Falls,
for the unlawful practice of law, the appointment of the Judicial
Council as authorized and directed by the Idaho Falls meeting of the
Bar, and the review of a disciplinary proceeding, completed by the

- Disciplinary Committee.

. At the November meeting three complaints were considered, fur-
ther attention given the unlawful practice of law by others than
attorneys, the examination papers of nine applicants were graded,
and the board met with the Judicial Council at its organization meet-
ing, The February, 1930 meeting passed upon one application for
admission, reviewed and entered an order recommending disbarment
in the proceedings against T. . Risser, of Boisé (upon which the
Supreme Court subsequently entered judgment of disbarment,) con-

. sidered four complaints and gave further attention to the unlawful
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practice of law. In April the board considered the progress of the
case against the Eastern Idaho Loan & Trust company, involving
unlawful practice of law, considered six complaints, arranged for a
bar examination, investigated eight applicants for admission, dis-
cussed and determined the interpretation of certain new rules for
admission which had been promulgated by the board and approved by
the Supreme Court; discussed advisability of establishing a law jour-
nal, and decided that in view of the expense involved in support of
the judicial council and the normal activities of the bar, the bar was
not financially able to contribute to such a project at the present

- time; arranged programs for the annual meetings of the Northern

and Eastern divisions, and a tentative program for the Annual
Meeting of the Idaho State bar, met with the Judieial Council for
two days, and provided for an election of the successor of Jess Haw-
ley, Commisgioner of the Western Division.

The final meeting of the board was held June 13, 1930 following
the Northern Division Bar meeting, which was attended by the Board
members. Six sets of examination papers were graded, and recom-
mendations for admission made to the Supreme Court. The final

program for the annual meeting was determined and one disciplinary )

matter disposed of.

Aside from informal complaints' and unofficial adjustments of
differences between attorneys and clients, of which there are many,
the board has passed upon formal complaints, or matters pertaining
thereto, to the number of 16. One matter is now pending in the
Bupreme Court, nine were dismissed either upoen satisfactory settle-
ment or because no cause of action appeared after the usual prelimin-
ary investigation, in one disbarment was ordered, and three are
pending upen preliminary investigation; one is pending for hearing
before a disciplinary committee, and in one hearing has been had
and review will shortly be had by the board.

Examinations for admission were held twice during the past
year at five places within the state. Twenty-one applications were
examined and investigations of character and educational qualifica-
tions made; four were rejected upon this preliminary investigation;
two were recommended for admission without examination and
upon certificate of practice in another jurisdiction; two applied since
the last examination in June; fifteen took the examinations (three
for a second time), of whom ten passed and five failed; subsequently
one who failed was passed.

Agide from the tasks imposed by admissions and disciplinary
matiers, there have been, during the past year, three outstanding
accomplishments: First, a thorough revision of the rules governing
the bar, particularly relating to admissions. More strict and more
satisfactory methods have been devised for examination into an
applicant’s genera] character, fithess and basic education; the stan-
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dard of legal education has been raised, and beginning in 1932 the
requirements of general education have been increased. Second: the
board has undertaken an investigation of unlawful practice of law
by unlicensed and unqualified persons and corporations. In this

connection, under the direction of the court, prosecution for con-
tempt was had of the Eastern Idaho Loan and Trust company and
W. L. Shattuck of Idaho Falls, and therein a determination secured
from the Supreme Court asserting that court’s .power to define
what constitutes practice of law and setting forth a definition. Such

" a definition should be of great benefit to the profession and to the

public. Third, the bar of Idaho has, by its creation of a Judicial
Council, financed solely by the bar, for the consideration of problems
affecting judicial statisties, procedure and administration, taken a
step in furtherance of the public good not equaled by any other bar.

The results of its first years labors, undertaken without personal
compensation by its members, consisting of Hon. Alfred Budge, Hon.
Wm. F. MeNaughton (succeeding Hon. Wm, E. Lee}, Justices of the
Supreme Court, Hon. Ddana E. Brinck, Hon. Ralph Adair and Hon.
Miles S. Johnson, distriet judges, and Hon. Frank Martin, Hon. James
R. Bothwell, Eugene Cox, Esq., A. I.. Merrill, Esq., and James Harris,
Esq., members of the bar, have been published, distributed to all
members of the bar, and form the basis for the program of all 1930
meetings of the bar. Members of the bar have also been supphied
with subscriptions to the Journal of the American Judicature society,
which devotes considerable space to subjects akin to those upon which
the council is working.

The condition of the appropriation, and expenses incurred in the
Bar’s operations, from August 1, 1929 to July 1, 1930, are:

Office Expense ... $1,154.57
Secretary ... 5825.00
StenogTaphers e e oo . 136,00
Stamps, Supplies, etc. e 193.57

Travel S, 330.92

Bar Meetings 402.02

Printing and distribution 1929 proceedings. e BO1.80

EXAMINALIONS .o nrsrosssomsosssesssssssnsraso sorstossstissttossr s oo 120.59

Discipline , 395.14

Judicial Council ‘ 712.46

Subscriptions Journal Am. Jud. Soc . 166.25

Miscellaneous .. ‘ . . 5.00

$3,778.65
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Balance in Appropriation Aug. 1, 1929, 36,478,338
Receipts from licenses .. ‘ 1,999.00

) $7,477.38
Less Expense ... ‘ . 3,7178.55
Balance July 1, 1930 [ $3,608.78

Membership, June 30, 1930

Northern Division.. 142
Eastern Divisian 139
Western Division . 283
Out of\state. 26
TOLAL e et sseseseessesersssssttees o eeees 589

VICE-PRESIDENT: Gentlemen of the bar, what is your pleas-
ure with reference to the report of the secretary?

Whereupon it was duly moved and seconded that the report of
the secretary be adopted, and the motion being put was unanimously
carried.

VICE-PRESIDENT: We are not rushed for time—are there
any questions you may care to ask the seeretary?—Mr. Soule?

MR. SOULE: I believe it is stated in the report, and also at the
time the notices were sent out. for the annual license fee, that we
would receive a magazine from the Amervican Judicature Society. I
have never received mine, and I know of one or two others who have
not, and I am asking on behalf of myself and all the other Jlawyers,

whether or not some slip up occurred omitting our names from the
list.

name was on the lst, and you shou]d have received it, and if you
had reported it to me I would have had it corrected. Is there anyone
else who did not receive the journal of the American Judicature Soci-
ety—it usually comes out as a small white paper covered pamphlet.

If there is anyone else, please report it to me,

John W. Graham, Esq., of Twin Falls, Idaho, chairman of the
Committee on Resolutions announced a meeting of that committee
at the adjournment for luncheon.

R. GRAHAM: Mr. Secretary, I notice the condition of our
finances—are those funds continuous, or do they lapse.

SECRETARY: They are continuous, that is how we happen
to have a balance. As a matter of fact, some of these disciplinary
proceedings would have depleted our finances if it were not for that.
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MR. GRAHAM: I am glad there is one institution in the state
that has a balance.on hand.

VICE-PRESIDENT: What makes it more remarkable, Mr.
Graham is this fact, that it is an institution that is managed by law-
vers! (Laughter.)

Are there any other matters relative to the report of the secre-
tary. He will be glad to answer any of them. This is your meeting,
and you are entitled to know what is being done with the Bar asso-
clation funds. If thére are no questions, shall we pass to the next
order of business?

As you know, the law provides for division meetings of the bar.
The division meeting of the Western division has of course been
dispensed with because the annual bar meeting is here in Boise. The
Northern division meeting was held at L.ewiston on June 12th. The
Eastern division meeting was held at Idaho Falls on July Tth.

We have as Commissioner from the Northern District the Honor-
able Warren Truitt of Moscow, who will now make a report to this
annual meeting of what was done at the meeting of the Division in
the north. Mr. Truitt. (Applause).

MR. TRUITT: In regard to the meeting of the bar of the North-
ern division at Lewiston, I am pleased to say that we had a very sue-
cessful meetimg; but I must say that I attribute the principal success
of that meeting to the fact that the Judicial Council met there at that

time, and we had matters presented by some of cur ablest attorneys in-

the state at that meeting. Some very important guestions were dis-
cussed, and while the bar commission had its meeting there for the
north at that time, for the northern division, I believe that the success
was mainly due to the fact that the judicial council met there with
the commissioners.

Now T haven’t much to say in Tegard to the meeting there,
because it is set out in the report of the secretary of the meeting
which T will read:

Minutes of Annual Meeting Northern
Division, Idaho State Bar

The annual meeting of the Northern Division of the Idaho State
Bar Association was called to order at the hour of 10:00 o'clock A.
M., June 12, 1930, at Lewision, Idaho. ' The meeting was called to
order by the Honorable Warren Truitt, Chairman of the Northern
Division. Forty-six members of the Bar of Northern Idaho were
present at the meeting.

A motion was made by Fugene A, Cox, that Lincoln E. Shrop.-
shire act as secretary Pro. Tem. in the absence of Sam Griffin, secre-
tary.

i
!
E
E
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Motion seconded and carried.

The regular order of business was then taken up before the.
meeting., The following reports were made:

The Honorable Alfred Budge, Chief Justice of the Supreme
Court of Idaho, gave a report of the Work of the Judicial Council of
Idaho.

Eugene A, Cox gave a report of the Survey Committee.

The Honorable Miles 8. Johnson, Judge of the Tenth Judicial
District, gave a report on the proposed statutory amendments and
additions to the eriminal procedure of Idaho.

The Homnorable William F. McNaughton, Justice of the Supreme
Court of Idaho, gave a report on the proposed statutory amendmemts
and additions to the civil procedure of Idaho.

Motion made by A. H. Oversmith that a resolution committee be
appointed by the chair to consider, during the noon-hour, the sugges-
tions and recommendations made by the various committees.

Motion lost.

Motion made by James F. A]lshne that the reports of the various
committees be taken up separately and discussed.

Motion seconded and carried.

Motion made by James F. Ailshie that the suggestion of the
Survey Committee that the Judiciary be taken out of Politics and be
made non-partisan, be accepted by this meeting and that the Northern
Divigion of the Idaho State Bar go on record as favoring the elect:on
of the Judiciary on a non-partisan basis.

Motion seconded and carried.

Motion made that the meeting adjourn until the hour of 1:30
o*clock P. M. ' ’

Motion seconded and carried.

Meeting called to order by Chairman Truitt at 1:40 o'clock P.
M.

Tean Masterson, of the College of Law, University of Idaho,
gave a report on “An Idahe Bar Journal”.

Motion made by Eugene A. Cox that the report as given by Dean
Masterson be aceepted and that the association go on record as favor-
ing the adoption of an Idaho Bar Journal.

Motion seconded and carried.

E. A. Owens, Commissioner, Eastern Division, Idaho State Bar
Association, gave a report on the “Unlawful Practice of Law™.

Motion by James F. Ailshie that the report as given by Mr.
Owens be accepted and that the action of the Bar Commission in
attempting to prohibit unlawful practice be commended.

Motion seconded and carried.

Motion by P. E. Stockey that the report of.the Survey Comrnittee
suggesting the Re-Districting of the Distriet Courts of Idaho be
adopted by this Northern Division of the Association and that this
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agsociation recommend to the State Bar Association that it be
adopted. :

Motion seconded and carried.

Motion by Otto D. Burns that the report of the Survey Committee
suggestirig the transfer of the Probate work te the Distriet Court be
adopted and recommended as read.

A substitute motion was made by James F. Ailshie that this
meeting approve and recommend that the Probate Judges be an
attorney at law and that the Probate court be retained as it now is,
and that appeals from Probate courts be direct to the supreme court.

Substitute motion lost; original motion carried.

Motion by A. H. Oversmith that in case the Probate Court should
be entirely abolished, the clerks of the District court should be
appointed by the Judges and their powers enlarged as suggested by
the Survey Committee.

Motion seconded and carried.

Motion by Guy Wolfe that where District Judges are called to
serve in the Supreme Court, they should be relieved of their District
Court work and should remain with the Supreme Court until the
cases upon which they have been called are disposed of.

Motion seconded and carried.

Motion by A. H. Oversmith that the report of the Survey com-
mittee suggesting that in misdemeanor cases and civil cases the jury
in the District Court consist of six jurymen, be tabled. Motion
seconded and carried.

Motion made that the report of the Survey Committee suggest-
ing that judges ought not to be required to serve beyond their
strength when they are suffering from any physical disability, and
judges should be encouraged to seek temporary relief from work
whenever their physical condition requires it, be accepted and recom-
mended.

Motion seconded and carried.

Motion by James F. Ailshie that the assuc1at10n table the sugges-
tion of the survey committee that provision be made for the retire-
ment of Judges of the District Court and Supreme Court upon a
stated salary after a stated term of service and upon reaching a
specified age.

Motion seconded and carried.

Motion by A. H. Oversmith that the association table the sugges-
tion of the Survey Committee that inquiry should be made to aseer-
tain whether, and at what cost, the State can procure group life
insurance for Judges of the Supreme and Distriet Courts without

_physieal examinations, covering up to $5,000 each during their term of

office.
Motion lost.
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Motion mrade by Lawrence Huff that the suggestion of the Sﬁzj\fey
Committee concerning life insurance be accepted and approved.

Motion lost.

Motion by Leo MeCarty that the suggestion of the Survey Com-
mittee that the statutory per diem allowance for expenses of Judges
be increased to $10.00, be accepted and approved.

Motion lost.

Motion made that the recommendation of the Survey Committee
that the salaries of the Justices of the Supreme Court be .ncreased
be accepted and approved.

Motion seconded and carried.

Motion made that the recommendation of the’ Survey Committee
that the salaries of Judges of the Distriet Courts be increased when
the state is re-districted so as to equitably apportion the work, or upon
the transfer of the Probate work to the District Court, be accepted
and approved.

Motion seconded and approved. ‘ )

Motion by P. E. Stockey that the proposed statutory amendments
and addition to the Criminal Procedure charging more than one of-
fense in the information or indictment, he accepted and approved.

Motion seconded and carried,

Motion made to table the proposed statutory amendment and
additions to the Criminal Procedure requiring defendant to produce
names of Witnesses.

Motion seconded and carried.

Motion made by Leo McCarty that the recommendation of the
committee that the court examine the Jurors in Civil and Criminal
cases, be tabled.

Motion seconded and carried.

Motion made by James F. Ailshie that the proposed amendment
to the civil practice providing that instructions shall be deemed
excepted to unless the court shall deliver copies of the proposed in-
structions to counsel before charging the jury and give a redsonable

" opportunity for the making of exceptions and objections, be accepted

and approved.

Motion seconded and carried.

Motion by Frank Kimble that any proposed amendmerit giving
right of court to comment on Evidence and credibility of witnesses,
be tabled.

Motion seconded and carried.

Motion by A. H. Oversmith that the recommendation of the com-
mittee proposing amendment to the civil procedure to allow judgment
Non Obstante Veredicto, be accepted and approved.

Motion second and carried.

Motion made by Leo McCarty that the recommendation of the
committee proposing amendment to the civil procedure in reference
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to lthe hearing and disposition of Motion for New Trial, be accepted
and adopted as read.

Motion seconded and carried.

Motion made by P. E. Stockey that the recommendation of the
committee proposing amendment to civil procedure in reference to
Ru!mg on Motion for New Trial, be accepted and adopted as read.

Motion seconded and carried. >

.Motion made by Frank Kimble that the recommendation of the
committee proposing amendment to the civil procedure in reference
to Pleas of Abatement, be accepted and adopted as read.

Motion seconded and carried.

Motion made by Guy Wolfe that the recommendation of the com-
mittee, proposing amendment to the civil procedure in reference to
pleading Written Instruments in Haec. Verba, be accepted and
adopted. as read.

Motion seconded and carried.

Motion made by Eugene A. Cox that the recommendation of the
committee on civil procedure suggesting an amendment making a
dismissal or nonsuit. a bar to another action in certain cases be
amended by adding at the end of the proposed new statute the words
“unless otherwise ordered by the court” and that the recommendation
as amended be adopted.

Motion seconded and carried.

Adjourned..

LINCOLN E. SHROPSHIRE,
Seeretary Pro. Tem.
Minutes approved:
WARREN TRUITT,
Chairman.

VICE-PRESIDENT: The report of the Commissioner from the
Northern division, and the minutes taken at that meeting will be
turned over to the committee on resolutions for their consideration.

I want to add to what the commissioner from the north has said,
that the division meeting held at Lewiston, Idaho, was one of the
best attended division meetings that I have seen. I believe over 60
members of the bar of the northern division were in attendance at
this meeting, and the discussions had relative to matters that came
before that meeting were inspirational and of great value. T pre-
sume that all of the members of the bar have with them their report
of the Judicial Council of Idaho. This report, as you have been told"
is to be the subject of discussion at this meeting, so that if you
haven’t a copy of the report with you, perhaps vou c¢an obtain one
from the secretary.

The Eastern division meeting was held in Idaho Falls on the 7th
of July. An unusual condition existed over there .at that time.: It
was exceptionally hot—and that is unusual for Idaho Falls—I am .
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making that apology like the Californians do.about their unusual
weather in California. )
Mr. A. L. Merrill, who is a member of the Judicial Council from

that section of the state, and Judge Adair, were present at that meet-
ing, Judge Adair also being a member of the Judicial Councii; and
at that meeting we took up the report of the Judicial Council, the
report of the survey committee, the report of the Committee on crimin-
al procedure, and the report of the committee on civil procedure, and L
will state briefly what was done at that meeting. The first matter con-
sidered was the matter, or the question, rather, of passing a resolu-
tion favoring the increase in salary of the justicez of the Supreme
Court. That with very little discussion was passed unanimously by
the meeting; and the recommendation of the committee of the Judicial
louncil with references to increase of the salaries of the distriet
judges was adopted after being amended that the salaries be im-
creased in event—if you will notice the recommendation of the com-
mittee, I believe it states in the ‘event of the redistrieting of the state
that the salaries of the district judges be inereased—and that was
stricken, and the resolution was passed favoring the increase in
salaries in any event. The next guestion considered was the guestion
of the election of judges of the district court and the Supreme Court,
and a recommendation by the committee that they be elected upon a
non-partisan basis was unanimously adopted by the meeting of the
Eastern division, that meeting going on record as favoring the prin-
ciple of a non-partisan judiciary, the machinery to be invoked and
used, to be left to the committee, and the Judicial Council, for their
invention. The discussion relative to redistricting of the State of
Idaho as to judicial districts, was a rather heated one. The division
meeting went on record as favoring a redistricting of the state,
adopting the suggestion made by the survey commitiee of the Judi-
cial Council. Judge Adair at that time made a report on the work
done by the committee on eriminal procedure, and the meeting went
on record as favoring Suggestion No. 3—I have that out of order—
they favored Suggestions Nos, 1, 2, and 3, made by the committee on
criminal procedure shown on the report of the Judicial Council. The
recommendations made by the committee on civil procedure were
adopted unanimously by the Eastern division meeting, that division
meeting going on record as favoring those suggestions made by the
committee on civil procedure. The division meeting also went on
record as favoring the state bar journal to be published at the Uni-
versity of Idaho as a medium of exchange of thought between the
members of the bar and the State University Law School; and our
meeting also went on record as favoring the principle of a public
defender. Some very heated discussions were had relative to the
proposed changes in eriminal procedure, and those arguments and
debates led up to the division meeting going on record as favoring

IDAHO STATE BAR 15

a change in ocur law to make it possible to have a public defender for
those who are unable to secure the services of counsel. The minutes
of that meeting will be referred to the committee on resolutions for
their consideration, '

The next item is the communieation from the Prosecuting Attor-
ney's Association. Will the chairman or the member of that Associa-
tion who is to present that communication come forward and do so
at this time?

Mr. Goff, the vice-president. Mr. Goff.

MR. GOF¥: This will be very short. 'We have here two reso-
lutions which were adopted yesterday at the meeting of the Prose-
cuting Attorneys’ Association which was held here in the state house.
The first of these is: “Resolved, that the Prosecuting Attorneys’ Asso-
ciation recommend for the consideration of the Idaho State Bar Asso-
ciation the proposition of the establishment of a central bureau of
identification in connection with the office of the warden of the state
penitentiary, where will be kept a complete set of records of all per-
sons convicted of crimes in this state; and that sheriffs of the several

" counties be required to take the.photograph and fingerprints of every

person convicted of either felonies or misdemeanors, this bureau to
be organized along the lines of the bureau now maintained at the
Washington state penitentiary at Walla Walla, Washington, wherein
one expert is employed, assisted by designated inmates of the peni-
tentiary.”

The second resolution is as follows: “Resolved, that as the legal
advisers of the various county officers, the prosecuting attorneys of
the state are experiencing a great difficulty due to the present chaotic
condition of our taxation laws, and we submit to the Bar association
for consideration the recommendation to the legislature of an appro-
priation for a state tax commission to study the whole tax situation

-in the state of Idaho and to make specific recommendations for
" reform.”

Now, later in your meeting certain recommendations will be
made by your Prosecuting Attorneys’ Association, with reference to
reform in criminal procedure, but these two resclutions were evolved
as they do not involve any procedural changes, but do involve two
matters where we felt the Bar association could well assist; and
the first of these involves a very small appropriation, and very little
expense in maintaining a bureau of identifieation which we do not
have now at the state penitentiary. The other recommendation I feel
that all of you who have had any experience during the last few
years with the amended and reamended tax laws will realize that
there should be some revision of the whole procedure of taxation. I
thank you., (Applause).

THE VICE-PRESIDENT: The chair at this time thinks it
proper to refer these recommendations or communications to the
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committee on resolutions., However, if there is’ any discussion on
these recommendations, or the communications of the Prosecuting
Attorneys’ Association, we might Have it at this time.

ME. OPPENHEIM: If this is the occasion upon which to dis-
cuss the recommendations just made, I would like to refer to
them. If the matter is to come up later before the resolutions com-
mittee, and that is the proper occzsion, I would be glad to take it up
then.

THE VICE-PRESIDENT: I think we have plenty of time this
morning. ‘

MR. OPPENHEIM: This matter was presented at the last
legislature. It has been a matter which has been given considerable
study and thought. At one time we had the same attempt in that

.direction, and the Supreme Court held that the constitutional powers

were vested in the state board of equalization. We have a state
board of equalization with exceptional powers, who 'can, if they will
exercise their powers, do everything that a tax commission can do.
The only difficulty is that the power has never been exereised. The
members of the board feel that they have too many other duties, and
they have through the course of years limited their activities as a
state board of equalization to a very few matters, with practically no
change in the law. That board now has the constitutional powers of
a state tax commission. The last legislature made a small appropri-
ation, some fifteen thousand dollars, for the purpose of enabling the
board to consider the very thing involved in this resolution presented
by the prosecuting attorneys. Considerable delay was experienced
in getting the proper man, and the board apparently did not have the
academic attitude expressed in the resolution of the prosecuting at-
torneys of making a.scientific study of the matter. During the legis-
lative session there was discussion of a propesal to have a survey
made by competent outside students, if not by our own university,
with the idea of making a comprehensive study not only of the tax
laws, but of the tax question in this state. However, until there is a
change in the constitution which will authorize a separate taxation
commission from the present one, it seems to me idle to attempt to
proceed except through the constitutional body now ereated for that
purpose, If this matter becomes a matter for resolution by the reso-
lutions committee, I should like to have the opportunity to appear
before that committee with relation to it.

MR. GRAHAM: On behalf of the vesolutions committee, I
would like to hear some expression of opinion from the bar. Person-
ally, I feel we are not prepared to discuss it, much less prepared to
act intelligently. It is a scientific subject loaded with dynamite, and
ghould nat be acted upon by the Bar assoeiation. Personally, I am
opposed to the resolution upon the grounds stated by Mr.. Oppen-
heim. In the first place, we are not prepared—I do not suppose there
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is a man in the room who has given any special study to the questibn
of taxation. I, for one, would not wish to make any recommendation
on the subjeet without some eareful study, and I know the members
of the bar have not given the subject that study. I would like to hear
an exlpression from the bar, so the committee can act intelligently.

) THE VICE-PRESIDENT: I think your suggestions are qﬁite
timely. Are there any other members of the bar who care to discuss
this question at this time, who have had the opportunity to give it
some study and thought? '

MR. HACKMAN: Mr. Chairman.

THE VICE-PRESIDENT: Mr, Hackman.
ME. HACKMAN: I believe, in lne with this very point I will

say that for several yearz it has occurred to my mind that legisla--

?;ures of the state of Idaho could help matters of this character, that
i, not getting into this confused condition because of various amend-
ments made to various laws, and having difficulty to interpret and
understand them, if they would adopt a system that some of the other
states in this union have adopted—and that is to enact a law to

employ a competent man the year around, with the necessary assis-

tance, whose duty it would be to look into the various laws enacted
in the various states on all subjects, so that when the legislature
convenes, and there is a suggestion made to amend any particular
law or to enaet a new one, that he can prompily inform the men of
the legislature who suggest the amendment or change that a certain
state in the United States has adopted a law on that subject, or that
more than one state has adopted it, and that it has been cons;:rued by
the courts in a certain way, and suggest that the proposed amend-
ment, or the proposed new law; be worded and phrased in a certain-
way, and thus meet the decisions that have been given in the states
where the subject has already beenm under consideration. We ail
know that due to the short time the legislature is in session, and
beeause of the fact that the members who come here to attend—'some
man has in his mind some particular subject that he thinks a law
should be made upon, or on which a law should be changed, and in the
short time the legislature is in session, they cannot possibly give it
proper congideration. Now if this association were to make a recom-
mendation to create an office of that character, and have a person of
that type, with the necessary assistance, to look into the subjects, and
have them all in hand, so that he could inform the members o% the
legislature, we would be able to get away from much of this troubie
such as is mentioned in regard to taxation. ‘ ,
MER. GLENNON: It seems to me Mr. Oppenheim has hit the
nail on the head in his remarks, The legislature has no authority to
create a tax commission. We have discussed the matter of ereating a
ta.x. commission for more than twenty years, I was s member of the
legislature nineteen years ago, when a special session was called for
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the purpese of revamping our tax law, and twenty days’ time, I will
say, was put in distussing that guestion alone. The entire session

was called for that purpose, and we created a tax commission, as I
remember, at that session of the legislature—at least there were
three commissioners authorized, with such power as they might have,
and when the law was put into operation, we very soon found out
that they had no authority whatever, that the legislature could not
delegate the power. The only thing that can be done along that line
at all, until the constitution is amended, is for the legislature to make
an appropriation for the state board of equalization to utilize in
gathering such data as the board of equalization may want, and report
back to the board, We cannot create a tax commission, the whole
matter must be eventually veferred back to the state board of equal-
jzation, and there the right rests, and they now have the authority
to get any information that they desire, if the legislature provides
an appropriation for that purpose. Ag a result, at some of the more
recent sessions of the legislature, appropriations for that purpose
have been made. Whether it has accomplished any of the purposes,
I am not able to say. It seems to me that it is a matter that is con-
siderably out of line with our work, and the purpose of this organiza-
tion, and in the absence of some definite information, or some definite
study on the subject, it seems to me that we probably had better let
it alone.

ME. LARSON: As suggested by Mr. Oppenheim, the tax gues-
tion is one of the mest vexing questions confronting county officers.
County cofficers are continually met with problems that are technieal,
with problems that are hard to understand, and certain provisions
of the law that seem to be in conflict, and difficult to reconcile. The
whole tax question, in my judgment, needs some kind of reform, and
I think the object of the resolution offered by the prosecuting attor-
neys of-the State of Idaho is for this purpose, that of reform, be that
through a commission or be that through the hoard of equalization,
there should be some system of taxation established, something mod-
ern, something that is not as antiguated and as cumbersome a3 is our
system. Very much to my surprise, when acting as prosecuting
attorney of our county, I {ound that we are spending our tax money
before we collect it. In other words, the board of county commission-
ers will make their levy in September for expenditures made for that
current year, and still we say we are on a cash basis! We are unable
to build up any reserve in our counties because if we do the big tax-
payer will object to that. The commissioners, when they make their
levies, will have to give credit for all reserves built up in the respec-
tive counties, legally, so that we will have to issue warrants and pay
interest on the moneys that we gpend in our counties. In other words,
we have the cart before the horse, apparently, so when the board of
county commissioners meets in September, say for instance, 1930,
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they make the levy.for 1930 expenditures. Now then we are con-
fronted with the further situation that we are on a budget plan. We
budget ‘our expenditures in September for 1931, but we do noi‘: lev

fqr 1931. until September of that year. The counties have not thz
J"Eunds with which to carry on their business, and must of ne'cessity
issue warrants and pay interest. It was for that reason that the legis-
lature saw fit to give the counties and other taxing units power to
!Jorrow money on anticipation notes so as to reduce the legal rate of
interest, efnd that is being done now in a number of counties, and by
of:her .taxmg units in the state. It ocenrs to me that the w’ho}e tax
S}tuatl(?n is in such a condition that it merits the closest careful con-
sideration of trained minds to evolve some system that is modern

and relieved of its cumbersomeness. ,

MR. MERRILL: I appreciate the difficulties that the prosecuting
attorneys meet, particularly if they are cailed upon to defend tax
deeds, and the fact that they would like to see these laws changed
and amended, to some extent I share with them, but it seems to me;
that the question is so highly economic and political, that perhaps
the very n.ature of the question removes it to a large ,degree from a
cons@eratmn of this body. I am rather inclined to think that our
eﬁ:e.ctweness will be greater if we confine ourselves to those problems
W’hl[fh may be strictly construed problems of lawyers, rather than
ge1.:tm_g into the problems of economics, and while I v\;ould have no
(?bJec.tm.n to- seeing this go to the resolutions committee, I hardly
feel ‘1t is within the domain of this particular body to d,iSC'LlSS thi
particular type of question. ;

THE V;[CE-PRESIDENT: Is there any other member of the
lfsr who desires to express his opinion with reference to this guestion.
decrir;i:n.be of help to the resolutions committee in arriving at their
) MR. SOULE: Just 2 word, which can add little to the real
1mp01:tance of the question, but I am inclined to take issuze with Mr
Merr{li ‘when he says that it is not a part of ‘the objects of this;
a_ssomatlon to take a stand on the improvement of economic condi-
tions. It'seems to me from a practical standpoint it would add much
to the weight and consideration that is due this body from the layme
of our state‘ if we do take 2 stand on this question. I think th::'zl o
n?thmg which would give our hody more consideration than. if “}:
did take a stand on this question and make recommendati-ons in
regard to our- taxation law; and I would like to add to this, by way of
recomn}endatlon, so far as I may recommend in this bod;r thati
r.esolutwns committee consider seriously the proposition c::f s.ubmﬁ;li
t}ng to the board of equalization under the constitutional author'yla
tion, tht.e matter of having a special tax commission, and urgin ]t:h‘
matter.m that fashion, assuming as Mr. Oppenheim’ has statgt;d lg:th :
the legislature cannot provide the separate tax commission;—a,t a]?y
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rate, it would seem feasible to my mind and highly desirable, to have
that commission operate and function through and by virtue .of the
state board of equalization.

THE VICE-PRESIDENT: Thank you, Mr. Soute. [ think it
well for the meeting to leave that maiter to the good judgment of
the resolutions committee, they to deal with the communication from
the Prosecuting Attorneys Association and make their rer:'ommenda-
fion to the meeting again, and perhaps they can discuss the question
again. I have the utmost confidence in the ability of the resolutions

committee appointed by the president, Mr. Hawley, who will consider N

those matters.

Again calling attention to the report of the Judicial Council, this
report is the basis for this program, and the discussions at this an-
nusl bar meeting, and I wish that each member of the bar present
would make it a point to read the report of the Judicial Council and
the suggestions or recommendations made by the various committees
of that body, so that we can have a fair, open, free, and highly intelli-
gent discussion of all of these matters during the course of this
meeting.

Is there anything else to come before this meeting at this time?

Whereupon, B. F. Delana, Esa., Exalted Ruler of the Elks Club
of this city, extended the invitation and courtesies of that club to the
visiting members, and called attention to the fact that a luncheon
gervice was available to them at that place.

THE VICE-PRESIDENT: Is there anything else?

MR. GRAHAM: May I suggest if there is any member of the
bar present who has any proposed resolution he wishes to submit
that he pass it to me immediately after this adjournment?

THE VICE-PRESIDENT: "Any other announcement?—If not,
a motion is in order for adjournment until two o’clock.

‘Whereupon, on motion duly made and seconded, the meeting was
adjourned until twe o'clock F. M. of this day.

Afternoon Session, 2 o’clock P. M., Friday,
July 11, 1930.

The meeting was called to order by Vice-President Owen.

THE VICE-PRESIDENT: Our state legislature in 1929
enacted legislation which empowered the state bar commission to
appoint a Judicial Council. The ‘state bar meeting held in Idaho
Falls last year passed a resolution which in effect called upon the
board of Bar Commissioners to appoint a Judicial Council, consist-
ing of five judges and five practiging attorneys. Following the stat'e
bar meeting, the Bar Commission made such appointment. The Judi-
cin]l Council at its first meeting elected the present Chief Justice of
our state, chairman of the Judicial Council. The state bar of Idaho
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is indeed fortunate at this time to have the privilege of hearing an
address by the Honorable Alfred Budge. Will you please come for-
ward, Judge Budge? (Applause).

THE HONORABLE ALFRED BUDGE: Mr. Chairman, and
members of the bar association. I may possibly be encroaching upon
the right that properly belongs to Chief Justice Givens in making a
few remarks touching the work of the Supreme Court, I think pos-
sibly that you would be interested in knowing the condition of the
Supreme Court calendar, and the work of the Supreme Court that
has heen done during the last eighteen months—that is, I refer to the
eighteen months period, because during that length of time we have
made rather unusual progress in disposing of the business before the

" Supreme Court. You will all understand that the state is divided

into three districts, the north, central, and southern. We have now,
pending upon the Boise calendar, 66 civil cases and seven criminal
cases. On the northern calendar we have ten civil cases and no
criminal cases., On the Pocatello calendar we have 32 civil cases and
three criminal cases, or a total of 118 cases. Now pending in the
Supreme Court, and undisposed of, the clerk informs me that upon
the Boise calendar there are only 22 cases that are actually ready to
be heard. On the Pocatello eslendar he informs me there are only
three cases actually ready to be heard. On the north Idaho calendar
there are no cases that are ready to be heard. We have disposed,
since the first of January this year, of 130 cases in which opinions
have been written and handed down. In 1927 there were 328 cases
pending in the Supreme Court. In 1929 there were 252 cases pending
in the Supreme Court, and on July 11th, or today, there are 118 cases
pending in the Supreme Court. (Applause).

The Judicial Council Idea

A national! organization having for its purpose the creation of
an informed and disinterested leadership for public opinion recently
took a ballot of its couneil to determine what in their opinion is the
most important question hefore the public today. The result showed
that the administration of justice was considered the most pressing
problem.

Briefly, one trouble is that our legal and judicial institutions,
however well-suited for the America of a hundred, or even fifty years
ago, are failing to meet adequately the vastly different and more
complicated conditions of today. It is not to be supposed that there
have been no attempts to adjust the law to new situations as they
arose. .The scope and subject matter of our law has changed not a
little in the one hundred and fifty years since the beginning of the
Revolution. But in spite of this, there has been no adequate change
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in the body of law to enable it to keep pace with the sweeping changes
in economic and social conditions.

The machinery of justice iz more or less clogged. There are too
many delays, technicalities, and unreasonable statutes and rules
making the administration of justice more or less uncertain. It is
commonly charged that the operation of our courts is needlessly slow
and expensive, and that the outcome of litigation is too fortuitous.
For these reasons there iz a disposition on the part of the people fo
avoid litigation or appeal to the courts. There is also a disposition
towards the creation of boards and commissions clothed with the
power to determine facts, sought to be made conclusive and not sub-
ject to review by the courts, and power s apply the law to the facts
so found.
review the law and to determine whether or not as a matter of law
the decisions of the boards and commissions should be upheld. Tt
seems the main purpose of the creation of such boards and commis-
sions is to bring about more speedy determinations of the rights of
parties involved. The courts have been prone to concede encroach-
ment upon their judicial powers; and to just what extent the legisla-
tures may proceed in further relieving the judieiary is not certain.

Much has been written and said of late, taking the legal profes-
sion severely to task for failure fo assume the lead in purging our
systems of litigation of much legal gesturing, instead of straight-
away cutting through stuffy traditions to the determination of the
merits of litigation. This criticism evidently does not take into con-
cideration the fact that the hands of the judiciary are often tied by
legislative-made rules of procedure. Tt has been intimated that the
legal profession should proceed, with the force of public opinion, to
organize a new machinery for law administration and to lend its

unstinted aid for the removal of any statutory or even constitutional -

obstacles which may be used to prevent the businesslike organization
of the whole system of law and its enforcement. A prominent lawyer
5ays: ’

“There are 120,000 lawyers in the United States. We have the
loosest organization of any craft in the country. It is partly due
to the ultra-individualism of the legal mind. Lawyers have great
power for leadership, but sometimes show an ineptitude for team
work. Yet team work among lawyers is the hope of this situation.
In an age of organization, when organization is the keynete of Ameri-
can life, and everything is organized—organized power, organized in-
fluence, organized capital, organized lahor—where does the Dbar
stand 77 :

There would seem, therefore, some reason for the assertion that

if the judiciary is to retain its rightful place in the system of govern-
ment under which we live, and members of the bar ate desirons of
maintaining the respect and confidence to which their celling ought

The courts have not yet been deprived of the right to -
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to entitle them, it is time for concerted effort toward improvement
in the eyes of the laity and to meet the demands of increasing busi-
ness.

T am quite sure most of us agree that rules of procedure and
adjective law especially, formulated and adopted at a time when
there was an altogether much more leisurely way of doing business,
are mot adapted to and cannot meet the needs of a people whose lives
and business are attuned to the rapid pace of the present. While we
in Idaho are not confronted with 2 number of problems arising in
more densely populated sections of the country, such as crime and
congested court dockets, the situation nationally is such as to cause
alarm to thinking people everywhere. Allow me to cite two instances:
The eity of Cleveland, Ohio, ten years ago, with a population one-
tenth that of London, reported six times as many murders as London.
For every robbery or assault with intent to kill during the same
period in London there were seventeen such crimes listed in Cleve-
land. Yet it was pointed out by competent men who made a survey
of the problem in that city that in point of volume of crime in rela-
tion to poputation, Cleveland is neither much better nor much worse
than other municipalities of the United States. The state of Nebras-
ka, with a population of a little more than a million, required more
judges to handle its eivil business in 1900 than all of England and
Wales, with a population of thirty-two millions. The problem varies;
while it is distressing in ene jurisdiction and not in another, it is s¢
general that it must be recognized as national.

The various means by which litigation or prosecution can be
avoided, accelerated, and concluded with reduction of taxpayers’ bur-
dens for the administration of justice, are most easily aceomplished
when the judiciary is organized and freed from the plaster-of-Paris
rules and regulations of legislators. Legislators are less open to
adopt progressive adjuncts to the court system than would be an
organized judiciary which had experienced crowded calendars, too

“much work, and too little power te prevent dilatory tactics. There

is every reason why American eitizens muat turn their faith for
reformation from their lepislatures toward a delegation, by such
legislatures, of their court procedure repulatory powers to the organ-
ized judiciary itself. '
One of the forward-looking steps in the direction of better or-
ganization, better administration, and better justice, if you please, is
the Judicial Council movement, now rapidly sweeping the country.
1t has been called a movement for modernizing justice, and indicates
the path to a greater respectability of the law, higher dignity and
usefulness of judges, and the way of escape from many absurdities
now flanking law administration. Organizations of this kind are
now in existence in eighteen states, and a number of other states are
expected to join the list at an early date. About three hundred
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judges and lawyers in these states are engaged in constructive labors
of the highest order. There is a tremendous forece for the Tegenera-
tion of our judicial system throughout the country, a truly noble
beginning. Arrangements are being made among the Judieial coun-
cils of the various states to work co-operatively, and the National
Conference of Judicial Councils will meet in joint session with the
American Bar Association at the annual meeting of the latter in
Chicago next month,

Judicial counecils have come as organs devoted to a study of needs
and remedies, and 25 an approach to administrative unity. There
has come at the same time an understanding that the bar shares in
responsibility for the administration of justice. We are just getting
the stage set for significant achievement. Judicial councils afford
opportunity, not only for a unification of the bench in respect to jus-
tice as a matter of administration, but also for the bar to influence
events just so far as bar influence can be formulated. There are the
strongesi reasons for believing that we have entered Upon 4 NEW era.
There is no organized opposition to the movements looking to power
and freedom on the part of the bench and bar te work out their
problems. It is not claimed for such organizations they will be pana-
ceas effecting immediate and miraculous cires of all the ills, sup-
posed or otherwise, with which the system of laws and their adminis-
tration may be afflicted. It is the view, however, and the hope, that
an examination and study of these problems will develop an enlight-
ened attitude and conclusions as to the extent and causes of the
remediable defects in the administration of justice. An opening wedge
for improvement will then have been provided. A proper study of
these prohlems embraces such matters as the transactions involved
in litigation; the personnel, including judges, lawyers, jurors, and
others employed in the processes of litigation; the organization of
courts and the distribution of work among them; and the procedural
rules and devices which are employed. o

The powers of Judieial councils differ in different states. In
some states the couneil has no powers except to study and report the
results of their study. In California the council has power, by con-
stitutional amendment, to “adopt and amend rules of practice and
procedure for the several courts not inconsistent with laws"”, and the
chairman may provide for assignment of judges of one court to sit in
another if the business requires such assistance. In the main, these
councils have been more in the nature of research and advisory
boards than true judiciary reorganizations. The Federal Govern-
ment has added to its judiciary efficiency by providing more district
judges and creating a judiciary council.

Copies of the report of the proceedings of the newly-formed Judi-
cial Council of Idaho have been transmitted to the members of the
bar, and no doubt the most of you have given some attention to the
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contents. T shall not attempt to cover the ground of what is contained
i the report, as specific discussions of a portion of the work therein
represented are, I understand, to follow my comments. As set forth
in the report, the Judicial Council of Idaho in its present form was
established by action of the Tdaho State Bar, at the annual meeting
held last year at Idaho Falls. Asg at present constituted, the eouncil
is an arm of the bar, created in pursuance of a resolution under au-
thority of an amendment to the Bar Act. Its recommendations are
subject to approval of the organized bar, and such of the sugges-
tions as have been made toward statutory changes which are accepted

by the bar must of course be submitted to the legislature for final
action.

An e¢minent author and observer has said: %A body like the
Judieial Council with real powers would inject 2 great deal of com-
mon sense not only into law administration but into the law itself.
American justice will not relieve itself of absurdities, nor will it
restore itself in the opinjon of a dissatisfied and distrustful publie,
until American justice organizes itself, unifies its systems of judi-
ciary, informs the public of its doings, mobilizes and enlists the bar,
and aids the legislatures.”

The fact that we have undertaken a study of judicial administra.-
tion in this state ought to be indication that we are desirous of im-
provement and advancement along this line. The same fact makes it
reasonable to anticipate that this beginning may lead to achievement
of relatively permanent results. The time has been too short in
which to fully analyze our first report, but perhaps the propositions
considered will indicate some of the directions in which further. in-
quiry can be made. The task ig obviously too great for individual
effort. It necessitates a consideration of all relevant facts, no matter
in what fields of human knowledge these facts fall There is need
for an organizing intelligence, for co-ordinated effort, for the sus-
tained thinking of many minds driving towards the same goal, When
starting on an exploration of so extensive a territory, it is important
to get all light possible on the probable fertility of the field, on the
areas that are most promising, and on how the task can best be
done. For this purpase we come te vou who are familiar with the
problem and best qualified to judge. We seek your suggestions, we
seek your criticism;, and we seek vour ajd. (Applause)

THE VICE-PRESIDENT: I think, gentlemen of the bar, that
we are fortunate to have had the privilege of listening to this schol-
arly address by a judge of our Supreme Court, and Judge Budge, we
certainly appreciate it.

I presume that we shouid now discuss this Judicial Couneil
idea, and according to the program, that discussion is to be led by
J. L. Eberle of Boige. (Applause).

MR. EBERLE: Mr. President, My remarks are extemporan-
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cous. I had no way of knowing just what Judge Budge’s address
would cover. In opening this discussion, fellow members of the bar,
nothing is further from my thought than to discourage the efforts of
those who have worked so hard, nor to dampen the ardor and enthusi-
asm of those who have been working on it for several years; but we
musé not forget that the first step towards failure in all these enter-
prises is to deceive ourselves. Judieial councils have sprung up in
such a variety of form and structures and powers, that to speak of

the Judicial Council idea as such is like the bond salesman after the
war, who used to refer to a bond as a bond. As you gentlemen know,
prior to the World War the rank and file of the American people
knew practieally nothing about bonds. Then came the great Liberty
Loan drives, and the attention of the people” was directed toward
bonds. Then the great deluge after the war, of bonds of every char-
acter and description, and the education of the people began. They
gradually came to realize that a bond is dependent on the security
behind it, and they began to serutinize more carefully the value be-
hind the bonds. Se it is with Judieial councils, We have councils
with memberships ranging from five to fifty; powers, some have none
at all, others in varying degrees; their structure consisting of jurists
and lawyers—others having laymen among their memberships, others
even taking into the fold members of the legislative and executive
branches. We have them from pure advisory to those who have
power to a certain extent. Now so much has been said in the last
two years, and so much has been written about the Judicial Council
idea, the fact that it is modern, that it is flexible, that it is not bound
by rigid constitutional rules, but when stripped of its folderols, is it
anything more than the application of sound business judgment to
the administration of our judiciary? 1 stated some time ago, nothing
was more effective than business administration for our judiciary—
and when I made that statement one of the older practitioners took
me to task guite seriously. He said that he thought it encouraged
disrespeet to the profession to speak of it in terms of business. That
same feeling in the bar was quite evident some years age wWhen at a
meeting of lawyers, one of them made an attack on the business of
the practice of law. At the conclusion of the talk, one of the older

practitioners said quite feelingly that the application of business

principles to the practice of law was inconsistent with the ideas of
the profession, and I find that feeling among our own members, per-
haps that we are a little better than business men, that the use of
sound business practice cannot be consistent with the professional
ethics and ideas of our profession. 1t has been largely instrumental
in making this Judicial Couneil idea advisory rather than with any
teeth in it. Perhaps the greatest discouragement is that some of
the earliest eouncils, organized some years ago, Connecticut for in-
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stance, have been least effective, and perhaps may be said to he
substantial failures.

'_I‘hifs, _conception of the application of sound business practice to
our judicial plant being rather contrary to the conception of some
of the o_lder members of the bar, has been disproved in the larger
corr}mumties where lawyers have applied sound business practice to
their own business, with the same result as in larger enterprises
greaFer business, inereased earnings, raised standards, have beenl
applied to the profession of law in those communities. ’i‘here should
be ncithing inconsistent, excepting perhaps that of. sentiment, in
applying businéss principles to the practice of law. Business pri,nci-
ples mean nothing more than dealing at arm’s length. Iz there
an.yth.lng inconsistent with the application of that sound business
principle with the practice of law? I know that many will insist
that z} lawyer practising his profession is acting more in a fiduciary
capacity. The business man has seen this before we have. What
has he dene? As we went along with our judicial plant, with its
awkward, clumsy machinery, he is not there. Perhaps hé has felt
that rather instinctive antipathy towards it, and what has he done?
He made a short-cut, created a tribunal here, a commission there .';
burea:u somewhere else, and I am wondering whether that is not tc,) a -
cert‘am extent largely responsible for the modification, and perhaps
falhfng off of our business. Now, then, if this Judicia’l Council con-
ceptu.m is a fundamental idea, then must we not apply the same rules
to this idea as the average business man would apply to any success-
ful- enterpr.ise. In other words, can we have in an ordinary enter-
prise a business operated by an advisory board of directors? Would
that be the conception yvou have of the ordinary enterprise? .We must,
be frank with ourselves. We have been kidding ourselves, in the
words of slang. We now have a decentralized plant, consist;ng of a
heterog_-eneous membership, which we never would think of applying
to a f:hent’s business. If that is true, the idea means néthing, unless
we give to the council the proper power, and have the prope; strue-
ture and management; and by power, I mean the rulé-making power
not merely an advisory power, but the power to proceed and act']
and by structure, I mean we must use the same common sense whicl’i
we apply to business. We sit on the Judicial Council now with
judges, they are personal friends of ours; can we be as frank, as
open, gitting on the same council with them, or might we be aﬂ’e;:ted
by the fact-that we practice law before those very men on the bench
These are suggestions as to structure. Then as t.o management We.
have been mighty fortunate in having these men devote the tim‘e and
energy they have in bringing the council idea as far as it has been
brought; but we cannot expect these men to continue to put time and
effort on it, at least not sufficient time to keep this idea before the
public. It has got to be sold to our own members. There is a lot of
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feeling of antipathy towards the permeation of this sound business
practice to our own profession. Our own members have got to be
sold. Can we expect these men to do that? The press, the public, the
legislative branch, the executive branch, someone has got to be at it
continually. We must have a business secretary, with heart and
soul in this, someone who is sold on the idea, and will keep it going.
Some man will have to keep at this continuously, keep at the public,
the press, the branches of the legistature, and the executive branch
of our government, to put this idea over, When I say this, I do
not mean that the idea that is incorporated in the report is hopeless.

I hope it is the genesis. If it is not, then let’s forget it If we can--

not go on and make this judicial plant effective, reform our adjective
law, and build up our substantive law, let’s drop it. But, if we are
merely to have an advisory council, I would like to ask now, would
you advise that sort of a set-up for any enterprise if it were your
client’s for an effective enterprise to be carried on in the ordinary
business world, I think not. If the Judicial Council idea is to be
carried on, it should be put upon a sound basis, and if we do not do
that, let us forget the Judicial Couneil idea now.

THE VICE-PRESIDENT: Gentlemen of the bar, if that was
just an off-hand discussion, I wonder what he could do if he came
up here with a prepared speech. (Applause). We thank you for
paving the way for a further discussion of this idea. The meeting
is now open to any suggestions or thoughts by any member. Now
don’t all speak at once—Gentlemen of the bar, some of us who have
been back of this, especially the members of the Judicial Council,
and the board of commissioners, would like to hear a free, open, and
frank discussion of this Judieial Council idea.

MRE. OPPENHEIM: I am on this next discussion, with respect
to the report of the Judicial Couneil, and I would like to take occa-
sion at that time to answer the gentleman. It might be well that
the general discussion be postponed.

THE VICE-PRESIDENT: We shall be glad to give you that
opportunity—Is it the concensus of this bar meeting that the Judicial
Couneil is to continue? We would like to know just what the con-
census of this bar meeting is. The bar meeting at Idaho Falls last
year went on record by resolution approving the appointment of a
Judicial Council. Following that the Judicial Council was created,
and it has been functioning throughout the past year. The Judicial
Council has given to the bar of this state a very thorough and com-
prehensive report of the work that it -has done since it was created,
and certainly we are entitled to an expression either of commenda-
tion or criticism at this time.

MR. HACKMAN: I move you that general discussion of this
subject be postponed until we have had the discussion of Mr. Merrill
and Mr. Oppenheim, and then we will take up this general motion,

.

IDAHO STATE BAR 29

A VOICE: I second the motion,

THE VICE-PRESIDENT: It has been moved and seconded
that this discussion be poatponed unmtil all the facts are before the
meeting relative to the Judicial Council and the work of the various
committees.

MR. HACKMAN: Until Mr. Merril and Mr. Oppenheim have
been heard.

THE VICE-PRESIDENT: To come later this afternoon.

MR. HACKMAN: Yes,

Whereupon, the motion was duly put and carried,

THE VICE-PRESIDENT: Very well, we will continue to the
next order of business, the report of the canvassing committee. The
chairman of the canvassing committee will make his report at this
time. :

ME. W. C. DUNBAR: Mr.  Chairman and gentlemen. We,
your committee who canvassed your election, beg to report that there
were sixty ballots, of which sixteen were rejected, leaving 44, which
were cast as follows: William Healy, 43, William Langroise, 1. Re-
spectfully submitted--We think that the one vote for Mr. Langroise
was cast by Mr. Healy.

THE VICE-PRESIDENT: If Mr. Dunbar will bring Mr. Healy
forward— '

‘Whereupon, the chairman of the canvassing committee conducted
Mr. William Healy to the chair. (Applause). '

THE VICE-PRESIDENT: Mr. Healy is declared elected Com-
missioner of the Western Division. We are glad to have you with us
on the Bar Commission, and we assure you there will be plenty of
work for you during the next three years. (Applause).

The next speaker on the program is a man whom you all know,
a member of the Judicial Council, engaged in the practice of law at
Pocatello, formerly a member of the State Bar Commission, and
ex-president of the State Bar Association. It gives me pleasure
to introduce A. L. Merrill of Pocatello, who will ‘speak to you.—(Ap-
vlause), his subject being a survey of Idaho judicial business.

A Survey of Idaho Judicial Business

MR. MERRILL: Mr, President, and gentlemen of the bar, I
think perhaps we are all agreed when we speak of judicial procedure
and judicial problems, and of government, that there are two or three
fundamental facts which we should never lose sight of. In the first
place, human nature does not change, and the great fundamentals of
liberty, and of government, as we understand it, really do not change.
Popular government as we enjoy it, is after all, organized self-con-
trol. I camn think of no two words that more acecurately express to
me the meaning of popular organized government than organized
gelf-control. And in this organization for our control we have
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developed the theory and idea of our judicial procedure. It is of
course true, that as new problems present themselves, as néw changes
come in our economic life, and in our economic structure, some
changes must of necessity come in our judicial procedqre, and in the
manner and.method of handling this judicial business, because after
all T think Mr. Eberle is unquestionably right in his suggestion and
his thought that business and law are mot very far apart, and that

we should apply to the court’s business, those same fundamental
principles which are applied to the business of our clients, I mean
the successful clients!

~ After the Judicial Council was organized there were several
committees appointed. One commitles was the committee for the
survey, charged with the duty and the purpose of making a survey
of the business of the courts, with the idea of trying to arrive at the
facts as to just how the business was handled throughout the state.
Tt was thought in the beginning that that committee should be com-
posed entirely of practising jawyers, that no judge should be sub-
jected to any embarrassment in the least in attempting to worle out
that particular problem, and I believe, gentlemen, that if there is &
class of men who could accurately size up the business of the courts
it must be the lawyers. I do not see how a layman could go into a
court house, examine the books, examine the filed cases, and say what
the labor of the courts had been, or what the labor of the lawyer was
who engaged in his practice before these courts; but T think lawyers
can come to a rather careful conclusion as to these matters., Another
thing with reference to this report, to which I shall call your atten-
tiom, is that the recommendations which are suggested herein, which I
will mention & little later, have not been adopted by the Judicial Coun-
¢il. Bear-this in mind, that this survey committee merely worked as an
arm of the Judicial Council for the purpose of obtaining facts as best
we could, and delivering these facts through the medium of the Judi-
cial Council to you, with the personal suggestions and recommenda-
tions of the members of the survey committee. I am particularly
anxious that I be not misunderstood on that peint. The suggestions

made are not chargeable to the Judicial Couneil as a whole, neither |

are they adopted, and neither are they recommendations, except in
one or two instances, of the committee, but they are problems pre-
sented, which it is hoped will provoke discussion and assist in arriving
at an accurate conclusion and judgment. The work commenced under
the direction of Mr. Eugene A. Cox as chairman of the committee,
to whom, by the way, the credit for this report should be given,
because of his untiring efforts and work in that regard. I am sorry
that he is not here to give it in person. It is printed in the pamphlet
that has been sent to you, but I have been somewhat annoyed at
several suggestions made to me, which indicate that the report has
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been in some instances misunderstood, and that the conclusions
drawn by some are hardly accurate.

. I do not know, gentlemen, whether you have grasped this report,
but I have here a graph of the figures which are reflected in the report
which you do have. I .think you can get a comprehensive view of the
work of the eourts if you will ocbserve from this report, which appears
on page ten, by the way, the fact that Wyoming has a population of
247,000 people, with 82,000 people per supreme court judge, and
27,000 people per trial judge. Idaho with 546,000 people has a pop-
ulation per supreme court judge of 109,000, and 34,000 per trial court
judge. You will note how this graph refleets the comparison between
Idahe and Montana. Montana with a population of 548,000, has a
population of 77,000 per supreme judge, and 18,000 per trial judge.
Oregon has a population of 129,000 per supreme court judge. and
82,000 per trial judge. Washington has the same per trial judge, and
195,000 per supreme court judge. You will observe from that that
the supreme court judges and the trial court judges in Idaho are
carrying & load comparable with the judges of other states of this
northwestern territory. i

Now notice this next graph which I think is extremely important,

- with reference to the suggestion here. We are divided into eleven

districts. There are two judges in five of those districts, one judge
in each of the remaining districts. If you will note, the first district,
the population is 18,200, valuation twenty-five million; the second,
population 29,000, with a valuation of twenty-seven million. You
will see a difference there, Now in the third district, population
59,000, with a valuation of fifty-eight million. In the fourth distriet,
a population of 21,000, and a twenty-four million valuation. In the
fifth distriet, 74,000, sixty-eight million valuation. - In the sixth,
37,000, twenty-nine million valuation. In the seventh, 70,000 popula-
tion, fifty-four millicn valuation. In the eighth, with two judges, a
population of 53,000, the valuation forty-nine million. Now, in the
ninth, population 66,000 people, with a valuation of fifty million one
hundred and eight thousand—stop and compare that with the first
district, one judge with 18,000 people, and twenty-five million valu-
ation, and in the ninth, one judge, 66,000 people with fifty million
valuation. You have that report, and if you will go down through
it, you will see from this graph the difference in the labors in detail
of the judges of these respective distriets.

Now, if you will follow that up with another graph that is here,
you will observe the cases in these various districts, In the years
1920 to 1980, you will observe the business of the courts. Im 1920,
in the state of Idaho, there were 5,784 cases filed, and 628 criminal
cases. The next year is 6604 civil and 961 criminal. Now if you
will drop down ten years later, 4,011 eivil cases filed in 1929, and 587
eriminal cases. You will observe that in the past ten years there
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has been a decrease in the work of the courts in Idaho as reflected
by the number of cases filed. Thirty-nine per cent in civil business
and thirty-nine per cent—curiously enough—alse in the eriminal
business. ‘You will observe from that a decrease in judicial business
as reflected by these figures. Now these fipures were obtained in
the following way: This committee prepared questionnaires which
questionnaires were sent by the Clerk of the Supreme Court to the
clerks of the various district courts, and these clerks in connection
with the district judges gave the information therein sought, such

.information being the number of cases filed in these particular coun-

ties, civil and criminal, and also the number of cases filed in particu-
lar years; and then these fizures were compiled in order that these
charts might at a glance show what was done. Every county re-
sponded, and we feel that the report is absolutely correet, or as
nearly correct as it could be under the circumstances. I want to call
your attention to the judicial business as shown by the average num-
ber of .civil cases in each district from the year 1920 to 1930—the
last report of the state as a whole. In the first distriet, if you
have the table before you, there are 221 cases filed—that is the
average—this is page 13 of the report, if you have it there; you will
notice the second district average, 184, the third 651, the fourth 344,
the fifth 943, the sixth 400, the seventh 688, the eighth 517, the ninth
700, the tenth 353, the eleventh 1037. Now if you will compare that
table with the table I first called attention to, you will observe that
the population, the assessed valuation, and the number of cases
filed in the respective counties oxr districts are in harmony. The
more population, the more property rights involved, the more cases
filed, Now in this chart you will observe that during the year 1929
we have tabled the number of cases filed in various distriets. The
first, civil, 210, criminal, 27; the second, civil,- 141, eriminal, 35;—
thiz is just below the other table on page 13—let us compare there
just for a moment the first and the ninth districts. In the first dis-
tricts, 210 civil cases, 27 eriminal eases; in the ninth, 512 civil cases,
72 criminal cases. Now note there is one judge in each district. You
will observe by the graph just how many actions were filed and
how the work of these courts is illustrated. Now with reference to
that feature, gentlemen, this ecommittee suggests that something
ought to be done. We have merely suggested for your consideration
the guestion of forming four—three or not more than four districts
and in these districts have the present judicial distriects, in order
that there might be an equalization of the work; that in such larger
districts there be amongst the distriet judges, one presiding judge, or
that that be done by the Justice of the Supreme Court, and that the
work in that method be equalized. Some, however, suggest that that
would not be proper because the larger centers would elect all the
judges. There may be some merit to that argument, but I for one
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feel that it is not true, because the larger centers do not eleet the -
Supreme Court judges, they do not all come from Boise, they are, and
they have been, chosen from all over the state. Take the ninth dis-
triet, the last three judges, one has been chosen from St. Anthony,
another from Idaho Falls, another from Rexburg. The larger center
in that district, Idaho Falls, has not always named the judge. And
it does not seem to me that it would be the case here. It
has been suggested that in the larger districts created as suggested
by the committee, that there be divisions as is the ease with divisions
of the county, when votes are cast for county commissioners, and that
the requirement be that the judge must come from some particular
division, but be elected at large within the district,

* The purpose of the suggestion as to the creation of three or four
distriets is to equalize the work of the ecourts in the district. The dis.
triets were created, as you all know, without any particular refer-
ence to geography, or a great deal of reference to the population,
and these inegualities seem to have developed. We think that perhaps
this can be remedied by the plan suggested: if you have a better
plan it wo_uld of course meet with the approval of the survey com-
mittee.

Another thing that you wili note in the report is the matter of
the probate court’s jurisdiction, whether or not the present probate
court work should remain in the probate court, or should it be abol-
ished and that business transferred to the distriet court. The thought
underlying that is, first, that many of the problems of the probate
court are of a character that should reguire the attention of trained
lawyers and judges for their determination. Many problems in pro-
bate court practice and procedure are of equal importance with the
Problems of other civil work. Secondly, it was thought that it would
be a matter of economy, because by reason of the decrease in judieial
business, this work of the probate courts should be given to the dis-
trict courts, and the expense of the probate judges eliminated. I
rather suspect that the expense of the probate courts is cloge to
$100,000.00 a year. It was thought, however, that in that connection,
there ought to be a clerk of the district court appointed by the judge,
in order that the type of individual necessary to handle this work
could be secured, and not left te chance in general’ election. The
committee recognizes the fact that the transfer of the probate work
to the distriet court would require some constitutional amendment,
perhaps.

Now, the committee furthermore suggests for your consideration
the guestion of the election of judges. It is thought that, following
the suggestion of the American Bar Assoeiation, the American Judi-
cature Society, the American Law Institute, all three of whom urge
this very thing, that perhaps judges might be elected on a non-parti-
san basis, or at any rate taken from polities. Immediately when that
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" suggestion was made, the idea seemed to get out that we were advo-
cating going back to the non-partisan election of judges as we here-
tofore had it in this state. That was not the thought. The thought
was merely to determine whether or not the bar wanted to commit
itself to the principle, leaving the machinery for future consideration.
As to whether or not we should do-it one way oT another is today
immaterial, the query being, do we want to endeavor to evolve some
plan by means of which we could accomplish what I am inclined to
think i= being, perhaps, tried in many districts right here today—
that of selecting judges without regard to politics or political faith.
I merely call your attention to the fact that some distriets in Idaho
where there are two judges, by almost unanimous consent of the bar,
elect judges from different political parties. That is particularly true
in the fifth district. Now, whether we can devise some plan for the
election of judges without regard to political faith, is the thought
which the committee wishes to urge, jeaving the machinery to be
developed in the future. It is the idea, the principle, that we are
urging.

Now you will cbserve in the report, which I shall not take the
time to further comment upon, other than merely to say such sug-
gestions are made, a suggestion which has to do with the handling of
jury cases, with the matter of cutting down number of jurors in cer-
tain cases, in order to save expense. The uitimate aim of this, gen-
tlemen, so far as the survey committee was concerned, was to enable
our judges to handle efficiently the business of the state, to save as
much money as we can, and to inerease the pay of the judges to =
point commensurate with their work, and to this end these suggestions
are made. The guestions suggested for discussion here are: first,
that the state be divided into not less than three nor more than four
districts, as herein suggesied; second, that in case of the transfer
of probate business to the district courts, the probate court should be
entirely abolished in order to effect economy. In case of such trans-
fer the clerks of the district court should be appointed by the judges
and their powers enlarged as hereinbefore suggested. Third, that
if it iz deemed inadvisable {o enlarge the powers of the clerks, a
system of court commissicners should be previded with compensa-
tion upon a fee, rather than a salary, basis; fourth, that in misde-
meanor cases and civil cases the jury in the district court consist of
six jurymen; fifth, that where district judges are called to serve
jn the Supreme Court, they should be relieved of their district court
work and should remain with the Supreme Court until the cases upon
which they have heen called are disposed of. If the state were re-
districted as hereinabove suggested, a judge could be called to assist
the Supreme Court or detailed to another district whenever necessary
without disorganizing the business of his own district. Number six
has to do with judges being relieved whenever they are ill or other-
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wise unable to perform their duties. Number seven has to do with
the retirement of judges upon some plan. Kight has to do with a
theory of group insurance; number nine with the inerease of the
statutory per diem allowance for expenses of judges.

Now the only direct recommendations that the committee makes
here are three, and one of those I wish to modify. First, that the
salaries of the justices of the Supreme Court be increased. Second,
that the salaries of the judges of the district courts be increased
when the state is re-districted so as to equitably apportion the work,
or upon the transfer of the probate work to the district courts. Now
the committee wants to be understood as in no sense opposing an
increase in salaries in the distriet court, but urging that we are
merely suggesting that in view of this survey, perhaps something
else ought to be dome in order that this end might be accomplished.
Three, that the judges of the district courts and Supreme Court be
be elected upon non-partisan tickets, and there again permit me to
repeat it is only the principle that we are urging now, and not the
machinery. I thank you, gentlemen. (Applause)

THE VICE-PRESIDENT: The discussion on this subject is
to be.led off by the Honorable Benjamin W. Oppenheim of Boise. We
will be pleased to hear from you, Mr. Oppenheim.

MR. OPPENHEIM: Mr. President, gentiemen of the bar. In
the last legisiative session, both houses of the legislature passed a
bill inereasing judicial salaries, both of the Supreme Court and dis-
triet eourts, which bill was vetoed by the Governor. There was no
objection to the increase of the salaries of the Supreme judges, but
the spokesman for the Governor said to the judiciary committees of
the two houses that he would not approve an increase in distriet
judges’ salaries unless there was a redistricting of the state, and he
pointed o_ut gome obvious inconsistencies. The legistature only had a
few days to go, but at that time, if our committees had had this re-
port of faets, we would have been able to intelligently frame an act
re-districting this state which could have been put into effect next
January, at the time that the new judges will take office. To me,
gentlemen, that illustrates the principal value of this report. It is
meat, it is not froth. It shows facts upon which intelligent men
may arrive at definite conclusions, and generally speaking, no man
can read this report and not come to the conclusion that re-districting
this state is necessary. It is the preliminary to any other judicial
reform in this state, and if the Judicial Council had done nothing
else that justified its existence, it has dome so in putting out this
report of facts. But, gentlemen, there is another phase of this matter
that I think deserves commendation. The report is prepared in a
seientific manner, that is to say, it sets forth faets from which you
can draw your own conclusions, Its own conclusions are more or
less tentative: it assumes an attitude of a scientist watehing an
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experiment in the laboratory. Any legislation we have with respect
to judieial reform is bound to be experimental; it must be first pro-
posed, tested, and then either approved or abolished. I submitted
this report the other day to an intelligent layman, a man who has
had considerable to do with public affairs in this state, and he tried
to read it, and read it part way through, and then said, “Why, this
ig technical, this is for you gentlemen of the bar to evaluate, this is
something a layman cannot do”—=and there he pointed out the field
for the Judicial Couneil, and for the bar of this state. 'We have thase
facts before us, we have the knmown opinion of laymen that the dis-
trict courts of this state are not properly set up, and it is our duty,
by recommendation, to get results. During the last two. sessions of
the legislature, whenever any judicial reform was proposed, if it
was not one where self-interest on the part of attorneys, or other
interest, was not obvious, the legislature almost always followed the
recommendation of the judiciary committee. That has not always
been the case with legislative reforms, but when the judiciary com-
mittees have asked for reforms that were obviously not self-serving,
and good reasons and facts could be adduced to support them, the
legislature has listened.

There are some minor features of this report that perhaps de-
serve n little comment. I was very much interested in Mr. Eberle’s
gtatement that judicial counecils should not consist of judges because
lawyers on the committee might be afraid to express themselves. In
spite of the judicial salve that appears at the bottom of page 10, I
call your attention to a little expression that appears on page 17 of
this report: The committee is discussing the personmel of juries
and what will bring about improvement, and among the desirable
things, the committee says with courage, “a firmer attitude on the
part of the judges with reference to excuses” is necessary. I submit
that this is a dignified and probably decided statement on the part of
the lawyers, and disproves Mr. Eberle’s dictum that we are all milk
and water when it comes to criticizing judges. )

Underlying this report are two reforms, two fundamental re-
forms that have been discussed for years by the American Bar Asso-
ciation, and discussion has been had about both in this state. One
ig the unified court; running all through these reports is the tentative
step toward a unified court. The other recommendation, other than
those on adjective law, all tend toward the freedom of ihe judiciary,
giving the judges more power while they are on the bench, and then
on the other hand, more money to spend while they are off of it. Mr,
Cox, whe seems to have had considerable to do with getting up this
report, was kind enough when he knew that he was not going to be
present, to send me some additional information, and 1 would like
priefly Lo refer to some of: the additional facts which he has adduced
in support of the recommendations of the committee.
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“There is a practical consideration—", says Mrt. Cox, “which
vitally difects any proposed program, but which is not mentioned
in the report, and that is the economic condition in Idaho, Here is
the reported net income of individual citizens of Idaho from 1921 to
1928,”—leaving out the odd figures, 1922, fifty-one million, 1923,
fifty-eight million, 1924, fifty-two million, 1925, forty million, 1926,
thirty-nine million, and 1927, thirty-eight million. You will notice
that thirty-eight million is compared with fifty-one million in 1922,
fifty-eight million in 1923. Mr. Cox says, “You will note that there
has been a forty per cent decrease—"a rather significant figure when
taken in conection with the report to which Mr. Merrill has called at-
tention, that there has been a decrease of thirty-nine per cent in
both branches, civil and criminal. It would seem that on the basis of
both statements, the decrease in court business has followed the de-
crease in general business. Mr. Cox says: “This decrease has been

" in part due to changes in the law, but the trend continues despite

these changes. It is probable too that the effect of changes in the
law is more apparent than real, since most of the taxpayers who were
excused by the changes in the law would in any event have been
excused by their own necessities”” Mr. Cox is a little bit pessimis-
tic; he says: “Up to this year the atmosphere of prosperity still
prevailed, although the people were not prosperous, but from now on’
we may anticipate that the legislatures will react to the psychology
of hard times. The point of all this is that in any program for
reorganization of the judicial system non-essentials must be elim-
inated and the program must offer a plan which combines economy
and efficiency.

“The abolition of the probate courts will eut overhead in the
neighborhood of $100,000. This will enable judicial salaries to be
increased and clerk’s salaries to be increased where conditions war-
rant it and will still leave a substantial saving.

“In our plan of reorganization we have suggested the division of
the state into three or four distriets with a presiding judge in each
district without, for the time being, reducing the number of judges
in the state. Such an arrangement would provide an organization
where the Chief Justice of the Supreme Court and the presiding
judges of the districts could keep contact and keep the practice uni-
form. It would also be easy for these four or five judges to meet
with the Judicial Counecil from time to time and the Council would
perform the function of a clearing house between the bar and bench.

“It is the general idea of the Council—" and here is the scien-
tific attitude of the committee: “It is the general idea of the Council
in making constitutional changes affecting the judiciary to suggest
flexible provisions which will leave a good deal of freedom for devel-
opment and experimentation in organization in the future.

“All that the Council has done up to this time is to block out the
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general outline of a program. If the bar approves the work done,
then hetween now and next vear the Council will try to work out
details for submission to the bar. If the bar does not approve the
plan in its general outline, then of course the Council will have to
work on whatever program the bar does approve.”

1 assume in general discussion of this matter that the three
principal recommendations of the committee are thrown out for action
by the bar association. Addressing myself to these three recom-
mendations, one, that the salaries of the judges of the Supreme
Court be increased, I would suggest that the approval of the bar
association inm that respect be pro forma. Bar agsociations for many
years past have approved of that recommendation, and the fight for
increased salaries for the Supreme Court justices is almost won,
and would have been won last session had it not been tied up with
the salaries of the district judges and the guestion of re-districting
the state; it would already be in effect. I{ seems to me that no debate
on that subject at this session of the bar need be had. I would like to
jump to the third recommendation, that judges of the district and
Supreme courts be elected upon a non-partisan ticket, I dislike very
much to discuss this subject, and T think most of us do. In the first
place, this bar association is new, and the Judicial Council idea is
new to this state. What is the use of making recommendations if
you cannot put them across, and why not be praectical about it. If
this assoeiation and the Judicial Couneil is to be successful, it must act
upon things that it ean put across. Now, no matter what the merits
of a mon-partisan judiciary may be,—no matter what the merits of
the idea may be—it is bound up with past history in this state which
makes it impossible at this time to get the recommendation adopted.
What is the use, therefore, of going into this, and passing a reso-
lation on this which will simply be ignored? I am not discussing
this on the merits; T am simply interested in having this body adopt
vesolutions which are sane, sensible and conservative, and not inter-
mixed with current political issues that we cannot win on the merits.
Now the time will come in this state when that subject can be dis-
cussed without heat, but I defy you to discuss it at this time without
jmmediately running into oppesition,—mot so much from the bar
association, not so much from the lawyers, but from the laymen.
Now, until we establish ourselves as a conservative, sensible advisory
body, there is no need of our going up against a stone wall.

Going to the other recommendation, that the salaries of the
judges of the district court be increased when the state is re-districted
so as to equitably apportion the work, or upon the transfer of the
probate work to the district courts, I regard that recommendation as
very unfortunately phrased. The important thing, from the stand>
point of the layman, is not whether the judges get more salaries or
not, but whether the administration of justice is more efficient
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snd economical; so the second part of that recommenda-
tion ought to be the dog, and the tail is simply the galaries of
judges, if it is feasible, I think the wording of the committee’s
questions for discussion cn page 19 is the proper form of recommen-
dation to be adopted by this bar association: “Number 1, that the
state be divided into not less than three nor more than four districts,
as hereinabove suggested.” What we are after is efficiency in the
administration of justice. These tables, and this report which are
obviously correct, prove that the state ought to be re-districted, and
the action by this bar association should not leave the criticism that
we are secking to get more money for some member of the bar, but
that the real purpose back of our veform is an increase in efficiency
and an increase in the administration of justice. We feel confident
that will bring an inerease of salary, but you cannot go to the public
with that question as the primary question. Fortunately, indepen-
dent of the constitution the state can he re-districted. I pointed
out how we could have a re-districting some time ago if we had had
sense or suficient knowledge. The other part of the recommendation,
namely, with respect to the consolidation of the work of the probate
court with the district court, I think it deserving of the approval
of this bar association, also, but it requires a constitutional amend-
ment, obviouslty, and the Council is not through with the gathering
of accurate information with respect to that particular improvement
or reform. If this report were as full and complete with respect
to probate husiness as it is with respect to digtrict court business,
we could perhaps take action upen it. It may be that between now
and the time the legislature meets the Judicial Council can frame

._the necessary constitutional amendment to bring about that change

by the next legislature, on the basis of recommendation of this bar
and the judieial Council, backed up by facts which have been gath-
eved and will still further be gathered by this survey committee; the
constitutional amendment could be submitted at the next election, and
at the same time, the re-districting of the state—these reforms could
go into full force and effect at the time of the next regular election
of judges and clerks, four years frem next January. During that
time it would be possihle for this Judicial Councit and its commit-
tees, working with the same impartiality, and scientific attitude as a
fact-gathering body, to formulate the arguments calculated to win
over the legislature and the public.

I trust that the resolutions committee will pro forma approve
the first recommendation, and will enthusiastically approve the
second recommendation of the survey committee reworded so that
the, tail will not wag the dog. T thank you. (Applause)

THE VICE-PRESIDENT: The meeting is now open for a
thorough discussion of the subjects that have been presented. Surely
some things that have been stated by these speakers who have led off
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the discussion will provoke reply, and it should not be a difficult mat-
ter to get an argument on those questions in a body of this kind.

MR. TRUITT: I came to this meeting more to hear others
speak than to speak myself. Mr. Eberle’s able address here caused
me to think on the question of the work of the Judicial Council. I
think we are doing something with a Judicial Council, and I think
that the Judicial Council is functioning and T think we have been
doing a good deal of work along that line. I have learned something
about the Judicial Council from the different states of the Union, and
from the information I have they are functioning Judicial Couneils
similar to the one we have here, and T believe that there is a great
field for work for the Judicial Council if it functions as it should, and
as I believe it is functioning. I remember a story about a case that
happenéd away out in the frontier some place; a man had sgtolen a
horse, and at one time that was considered a capital offense. This
was at a place where there was no higher court, but there was a
justice of the peace there, and the matter came up before the justice
of the peace. He sentenced him to be hung. In the meantime
some friends of the accused, the defendant, went off and found a
lawyer to come and defend him before this capitzal judgment was
inflicted on him; the lawyer came in before the justice of the peace
and said, “Your Honor, you can’t try this man and condemn him.
It it without your jurisdiction.” “Well,” the justice said, “I think
we can try him”, and the lawyer said, “Well, but you cannot hang
him.” “Yes”, said the justice of the peace, “but we have hung him
already!” Now it seems to me that this Judieial Council is doing
something, it is funetioning, and I believe there is a great work for
the Judieial Counecil. I think it is well for us to consider that
phase of the matter before we go any farther, but T think that this
Judicial Counecil was properly organized and is doing a great work
for the benefit of the state and the bar, and the work of the judges
of the state, for that matter,

THE VICE-PRESIDENT: Anyone else anything to say on this
subject—all of the subjects or any of them?

MR. GIBSON: I do not see anything to diseuss. Mr. Oppen-
heim has settled the whole business. Now he says we are going to
adopt the first, leave the tail off the second, and we are not going to
talk about the third. I think under the circumstances, if Mx. Oppen-
heim is to have his way, we might just as well adjourn. It has been
very interesting to me why we should not talk about the third reecom-
mendation. He says there are certain reasons. Of course we are aware
that we at one time had a non-partisan judiciary, and later it was
changed, but I should be interested to know why we should simply
drop the third and keep from discussing it. I believe the bar asso-
ciation should not be afraid of any thing. If there is any good
reason why we should not adopt this third recommendation, or why
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we should not discuss it, if Ben will just whisper that so it will not
get in the newspapers, we will be satisfied. {Applause and laugh-

. ter},

THE VICE-PRESIDENT: If we just keep on, we are going
to hiavean argument, T can see that.

MR. T. A. WALTERS: TIf I might be heard, to address myself
to my friend Brother Oppenheim’s remarks, I would like to take just
a few minutes to express my views, and particularly to answer my
friend’s position. I would say in the beginning that I neither admire
his courage nor agree with his logic. He announces the principle
that we should do. away with the office of the probate judge in the
interests of efficiency, and then refuses to address himself to the
question of a non-partisan judiciary which has been advocated as
one means of gaining efficiency. He is therefore in my opinion not
logical in his conclusions, or in hiz address, relative to these three
recommendations. I know of no reason, as has already been sug-
gested, why this bar association should not make itself known on a
non-partisan judiciary, if it is of the opinjon that it will lend to the
efficiency of the judiciary, or that it is theoretically wise, or that it is
to be desired, or if either or all these things are to be
desired, or it will accomplish wither or all of %hose
things. If it will, then I as a humble member of this association am
ready and willing to express myself in that regard, and personally
I am of the opinion that with the proper machinery provided, a
non-partisan judiciary might add in efficiency and effectiveness in the
state of Idaho. T would say this, however, that it malkes no difference
to me in addressing a judge, what his political opinions might be, if
he is mentally honest, that is the only gualification that T see in a
judge, when I vote for a candidate for that office—and that, T think,
is the only qualification that we should require, outside of his learn-
ing, of any man seeking a position on the bench of this state. If the
selection of judges on a non-partisan ballet by a proper machinery—
with the existence, I might say, of proper machinery for the selection
of the candidates—would give us that resylt, then I am in favor of it.
‘What has occurred in the past is of little consequence. Let the dead
past bury its dead, and if we believe in this principle, let us announce
it to the public, and make ourselves known.

On the other proposition of abolishing the office of probate judge
and transferring the duties to the district court, or district judge, I
can see many reasons why much of that work should be transferred
to the office of the district court. I can also see several Teasons, per-
haps, why it should not be transfexrred. If we look at it from a
standpoint of economy I question very much whether we shall effect
any saving by abolishing the office of probate judge and transferring
the probate matters to the distriet court, unless we abolish some other
offices at the zame time. . We have a probation officer, we have a ju-
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venilé counrt, which are a part of the duties of the probate judge, and
if the office was abolished merely for the purpose of transferring
probate matters to the office of the district court, then we would have
to select some other office or create an office for the purpose of taking
care of the juvenile matters, -for the purpose of taking .care of
insanity proceedings, and those related matters, unless they were
also transierred to the district court. And if they were transferred
to the distriet court, from the very nature of things, the judge him-
self could not take care of them unless it was in an aggravated case,
or an earnestly contested one, and if they could not be taken care of
by him it would be necessary to elect or appoint some officer, which
expense coupled with the increased salary of the judge would equal
the amount paid to the probate judge.

MR. KATERNDAML: Not that Mr. Oppenheim needs my de-
fense, but speaking as one who has attempted to carry out the recom-
mendations of this association in the legislature, I would like to
say that we find it difficult in the legislature to carry out a great
many recommendations. If they are few and to the point, we have
less difficulty in getting them through. If there are a great number
of Tecommendations tied up together, it sometimes delays the passage
of those which are really desirable.

MR. HAAG: Gentlemen of the bar, it seems to me that our
Brother Walters has to some extent brought out the matters that 1
had in mind. I think we have come to the time, if it is the time, for
redistricting, but I .think to redistrict, we are going in the wrong
direction when we attempt to reduce the number of courts. I would
not be in favor of reducing the number of district courts any more
than I would be in favor of reducing it to just one district court as
the popﬁlar court. We must have courts to take care of the business
in the loeal communities., The very thing that Brother Walters spoke
about, nothing has been said as to how it shall be taken care of, if
the probate court is transferred to the distriet court; I refer to the
juvenile court work. Now if the business of the probate court is
transferred to the district court, which T am heartily in favor of,
even if it would necessitate the judge devoting his #ull time to it, I
wonld say it would he necessary, with very few exceptions, probably, in
some of the very smallest counties,—possibly two counties in our
district, to have a judge for each county. That has been the history
of the different states, Indiana, Towa, and so forth, where they have
taken the probate court work out of the probate courts and placed
it in the district courts, just like we have here, in the recommenda-
tion. As time has gone by and the population has increased within
the district, it has been found necessary to have a district judge in
each county; and if you will take care of your juvenile delinquents,
and all the matters that go to the probate court, I dare say it will
take the time of one persem. S50, 2s I say, I think we are going the
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wrong way when we diminish the district courts. Also, we must not

~ forget that if this state were divided into districts as suggested, we

would have to travel so much farther to get a judge to sign an order
and it would eat up the greater part of that $100,000.00 which yoé
have s_aved. I dare say you cannot travel thirty to forty miles to
_g;et a judge to sign an order to show cause, for'a party to appear in
court, without spending ten to fifteen doliars. I am in favor of
swa}llowing up the probate courts in Idzho. Tt should be & qualifi-
¢ation placed upon the judge of the probate court like any other, he
should be an attorney at the bar, but I think the better way W;uld
‘?e as I have suggested, to redistrict the state and place a distriet
Judge i‘n each county, with the provision that he is also ex-officio-ju-
'Yemli.a judge., He would prebably need some assistance. For instance
in this county, one judge could not take care of all the work, but ir;
the outlying counties like Gem and Valley, one person could p’robably
take care of all the work-—could take care of both these counties and
of the juvenile work also. Nothing has been suggested as to how we
wouilfl take care of the juvenile delinquents, and we must not forget
the juvenile delinquents, The purpose of the juvenile court is to
prevent the juvenile from becoming a eriminal.

MR, FELTHAM: T am very much interested in this question.
I happened to be the unfortunate victim, some twelve or fifteen year.é
ago, Fhat followed the case in the Supreme Court brought
to redistrict the state—that is fo establish the superior court—some
of the men present in this rcom will remember the transaction, and
remember the fight we went through, and I thought then, and I ;;hinlé
now, that the superior court system azs used in California, is the
system for this state, always has been, and always will be, and"i"n:
the course of time we will come to it, we will have to come to’ it froh"t
very Pecessity. The system that is presented here, to divide the
%tate into threé or four districts, intends to aggregate a number of
Jng.es elected in some manner, God only knows whét, it does not
specxfy, there is no theory advanced here as to how that shall bé
done. I am very glad that the Judicial Council has been appointed
so that this matter can come on for hearing. It is a question thaf;
we ought to have discussed years ago, and which from necessity must
be discussed now and in the future. The committee has done its work
well, given us tabled reports with a great deal of information, and it
has made suggestions, but it does not follow them through. Someone
here made the suggestion this afternoon that the resclutions commits
teg take this up and resolve, and so forth. I do not think it is within
the function of this meeting to settle that question. We have a sys-
tern in this country of submitting matters by vote to the people, and
I think the only possible way we can settle this question satisfacéorily
to the bar in general, is to submit these guestions to a vote of the

bar individually. This is hardly a representative crowd of the bar.
.
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We are pathered from quite a few counties here, but we do not
represent the bar throughout the state, and those men who are not
here today have & perfect right to have this matter taken before
them and discuss it, until they come to some conclusion in regard to
it, and it seems to me the thing we must do today is formulate some
sort of a proposition as set forth in this report, for redistricting the
state maybe into three or four districts, or the preposition of taking
up some other system, such as the superior court system, and let this
proposition be submitted to the lawyers and let them have a vote
as they would on any other referendum, and come to a conclusion as
to what they want to say on it. In that way we can get an expression
from the bar of this state that will be worth something.

I have been a practicing lawyer here in this state for thirty-

eight years in the country districts. In some few places in this
state, such as Boise, Pocatello, and perhaps one or two cities in the
north, you men who have located there have been fortunate enough to
have a judge at your door. You have been able to reach him at any
time without trouble and with but little expense, but the country
lawyer who is seattered all over this country, is not so fortunate as
vou are. He has got to travel miles, and at a considerable expense
and loss of time to get in touch with the judge at all. Many of these
counties do not have court but twice a year, and then have a judge
probably in the county one or two days, or 2 week at the most, and
after that, if we have anything done, we have got to travel long
distances to get before the judge, to get an order, or transact any
other business before him, and it is expensive to a client, and I think
you will all agree that just in proportion as the expense of your
case increases, just so.in proportion does your fee decrease, or even
result in the loss of the case, the expense of the case prohibiting it
from going on.

Another thing happens in these country districts that is very
bad, and that is, we elect in the country districts probate judges from
among the people, not men skilled in the law,—we rarely ever get a
man to stand for the office who has had any experience in the law
at all. Consequently we have a man as probate judge who knows
nothing about law. So there is the greatest need for scmeone in the
probate court who is capable of taking care of the probate work. It
is just as necessary to have a lawyer on the bench in the probate
court as it is to have a lawyer on the bench in the distriet court. A
great many times his problem is exceedingly difficult to handle,

Now, there is another matter which comes to my mind, and that
is, the people who live in the country want something to say as to
who shall be their judge. You may talk about the non-partisan judi-
ciary, but the only way to get a judiciary that is satisfactory to the
people in the country, is to be able to elect a judge from among their
own people. When we elect a judge, we do not care anything about
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his politics or his religion, but we do want an honest man, and
there is a erying need in the country distriets to be able to elec:t our
own judge.

Now, understand me, I am not objecting to the propositions
offered by the committee. I am plad they offered them. It lays the
foundation for argument. I say, let’s take this to the bar in such
a way that the bar will have the right to pass upon it in a proper
way.

_ MR. HACKMAN: In regard to this Judicial Council, I feel that
we owe a vote of thanks to the members of that council for the
work they have performed, and what they have done. It deoes not
make any difference whether we agree or not, the men who have
spent time on this report, and delved into facts and figures, certainly
ought to have a vote of thanks from this meeting. ’

I, for one, do not agree with the report in regard to dividing

" the state up, and the suggestion T would make in leiz of that is that

we consider the method that is now adopted by the Federal judiciary,
and that is that the Chief Justice of the Supreme Court of the United'
States orders a district court judge from one district into another
just as the work requires a judge. Now I believe that with the pres-’
ent district courts, if we had enacted into the law a provision that
repoFts_are to be made from the various district courts to the Chief
Ju_stlce of the Supreme Court, and that the Chief Justice may order
a judge from one distriet into another, we could then keep up with
the work in delinquent districts courts, and where there is not enough
work to keep a judge, to put him somewhere else, working. That
would be the suggestion I would make in lieu of this committee's
suggestion to redistrict,

. .'I“here is a recommendation about the selection of juries, and a
criticism that I feel I should make, and we ought to recomme’nd that
there be a change in our law in regard to juries, We have in some
places in Idaho a system carried out by the court, by which jurymen
are selected, and on the very slightest excuse they are excused, and
t_'.hep the sheriff goes out and picks up men who are put or; the
juries term after term. And I feel that that provision should be
chanpged. In the state of Nevada, the district judges may, with the
supreme court judges, formulate a system of rules of go,vernment
and they are very simple and they expedite business. It has beer;
said that we ought not to do anything here, because we are not a
representative meeting. I feel that if the members of the bar of the
state of Idaho would attend to their business they would be here
and 1.Tmuld be-heard, and the only way to make a success of this bar
association is for the men to attend, and when they do attend, to
Espeal-f. words of encouragement to those who have worked in ’the
interim to prepare and get up reports, and in that way encourage the
work of the association, and make it worth while.
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As to probate court work being transferred, I have nothing to
say except this, that where the courts that are equivalent to the pro-
bate courts have been assigned to the district courts, and the routine
work done by the clerks, and the contested matters heard before the
distriet judge, it has been satisfactory. .

1 would like to move at this time, whether we. adopt the report
or not, that we thank the members of the Judicial Council for the
work that they have done, the reports that they have made for us,
and that we ask them to continue their work.

Whereupon, the motion was duly seconded and carried.

MR. GRAHAM: All I wish to say to the members of the bar is
that the bar of Twin Falls County, in regard to this redistricting,
our bar asscciation some weeks ago met, some twenty-five or thirty
members, and went on record as unanimously opposed to redistriet-
ing of the state for judicial districts. I think there is one thing which
is clear from the report, and that is in regard to judicial districts
number nine and number one, and possibly number four. In district
number one, they claim they haven't enough work, and in number
nine, they have too much work. It is not necessary to kill the animal
to cure some disease! If that is the defect, let us remedy that, and
not destroy the whole system.

THE VICE-PRESIDENT: As the time 1s rapidly passing, and
we have with us this afternoon a member of the profession who in
one sense is not a member of the profession; he is busily engaged in
preparing young men for the profession of law. He will speak to
you on the subject of the law profession and the law school. I take
pleasure in introduecing to the members of the Idaho State Bar at
this time Dean Masterson of the College of Law, of the University of
Idahe.

DEAN W. E. MASTERSON: DMr. President and Gentlemen of
the Idaho Bar: There are four types of law school in this country
today:

First, schools that do nothing except prepare their students for
the practice of law. Heretofore, the law school of this state has be-
longed to this type.

Yecond, schools whose primary purpose is to train students for
the practice of law, and yet devote some time to the training of law
teachers and to legal research and scholarly production.

Third, schools in which “research in law, although still conducted
in conjunection with a professional law scheol, gives the jmpression,
whether intended or mot, of being the activity in which the facully
is principally interested”. )

TFourth, schools of the type of the Institute for the Study of
T.aw, recently established at John Hopkins University, which are not
interested in training practicing lawyers, but devote their time and
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energy to a study of the law as one of the social seiences—a study of
how the law functions in society.:

What should be the purpose and mission of a law school in this
gtate? What must its accomplishment be to justify its existence?
We are all concerned with maintaining a law school that will render
a maximum of service to the state. Must it conform to one of the
four types mentioned, or must it hecome a fifth type by choosing
frorp the four those activities peculiarly adapted to the needs of this
sta?te? I must confess that the answer to this question is not at once
evident. I am convinced, however, that it should no longer exist solely
as o law school of the first type: its accomplishment should reach
beyond the training of a few lawyers: it should perform a wider
a_nd more far-reaching service by broadening the scope of its activi-
ties. It seems to me that it should exist not only as an institution
where a few lawyers are thoroughly and soundly trained, but alse as
a center of certain other activities that will benefit the practicing
p.rofession and serve to cement the teaching and practicing profes-
s}ons in this state. I am convinced, therefore, that a closer coopera-
tion should exist between the legal profession and the law school of
this state in our joint efforts to make lawyers and to bring about
needed legal reform., The bar of this state, for example, should
vitally concern itself with the formulation and enforcement of proper
standards by the law school, as well as by the bar admission authori-
ties. The men who graduate from the law school will work for or
with you; they will become your fellow members of the bar and will
either elevate or lower its standing.

1 believe that the graduates of an up-to-date law school of high
standards have something of value and interest to bring to the pro-
fess.,io_n. They enter the profession after three years of thorcugh
training in legal history and the most recent legal theory, and an
acquaintance with current legal literature and the trend of legai
development. Entering the profession with this -equipment, they
cannot but add a scholarly touch and tone to it and breathe into it a
u-:;uickened professional spirit. As civilization grows more complex in
its economie, social and industrial aspects, and as the activities of and
the relations between men become more numerous and complicated
we find ourselves emerging upon an era of what is sometimes spo'kexi
of as the socialization of the law. There is a trend away from many
of the legal theories and concepts of the last century, and new legal
developments are rapidly taking place to meet the exigencies of a
new -and complex civilization.

The doctrine of lability, without fault, for example, is béing
slowly extendéd and applied in our present-day affairs.
Corporation law is being rapidly codified, and the new codes are

(1) For a full description of th § § X
Eonention, Toss Tazer. "oy ;fg_efguél t}}{f}é:csl‘of law schools, see “Legal
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sweeping away many troublesome doctrines. There is a pronounced
and growing demand that legislative meddling in procedural mat-
ters yield to the wisdom, and ripe experience, and diseretion of
the judiciary. These and other innovations, studied in connection
with the common law as a background, must be a part of the young
lawyer’s equipment if he is to be properly trained in the fundamen-
tals and basic principles of a great science,

Where else can these new developments and theories be studied,
systematized and taught except in law schools? What busy lawyer
has time to do this? No one can deny that the young lawyer should
enter the practice with a thorough knowledge of these theories and
developments, and eguipped with this knowledge, he carries to the
profession a fresh learning which the lawyer, submerged in a busy
practice, must necessarily neglect, The ranks of the profession are
thus constantly reinforced with the appearance of a few younger
men of fresh views, with the scholar’s outlook, & yearning for mastery
of a great science, and with vision trained in the direction of new
movements and developments.

For no other reason, a state should maintain a high-class law
school as a center from which a study and the teaching of these
things may be carried on.

May I digress at this point long enough to say that right here
lies the difference between two entirely distinct, yet closely correlated
professions. The teacher of law is constantly engaged upon a study
of the history, the development, the theory, the principles, and the
trend of the law; the practitioner, while necessarily engaged at
times in the =application of legal principles, is engaged, a large part
of his time, in a certain routine of practice that cannot be taught in
a law school. It goes without saying that a law school cannot teach
adeguately and satisfactorily office practice and court room procedure,
Repeated efforts to do so have signally failed. These things must be
learned by actual experience in the law office and the court room.
It is the purpose of a law school to give the student a thorough per-
spective of law as a science and to ground him in its general prineci-
ples and concepts. Experience and statistics show that it is futile
to attempt to lay too much stress on practice in any truly practical
gense in a law school. As a result, this subject has lost considerable
ground in the carriculum of law schools during the past century, The
following figures are significant:

Blackstone’s Commentaries devote 14.2% to procedure; Kent's
Commentaries devote no space to the subject; the University of
Pennsylvania Law School in 1871 devoted 26%, in 1874, 18.7%, and
in 1930, it devotes 16.8% of the time of its curriculum to the subject;
and a corresponding increase in emphasis upon substantive law sub-

jects has taken place. And the University of Pennsylvania Law.

School gives about one-third more time to practice subjects than do
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most law schools, so that the best law schools today give about 109
of their curriculum over to the procedural subjects, including evidence.?
Professor Dickinson of the University of Pennsylvania Law Schools,
aptly observes. The law school cannot hope to compete with the office
in habituating prospective lawyers to the atmosphere and routine of
practice. ' Its task is to do two things: )
“(1) To equip students with knowledge of a large énough bedy
of law to serve as an orientation and starting point for learning the
additional Iaw they will need from day to day in practice;

“(2) To habituate them to dealing with the application of law,
and with gaps in the law where no legal rule exists.” (Ibid, p. 371).
Indeed, the province of the law school is to give to its students a
certain mental equipment necessary for the practice of law, namely,
the power of analysis, a capacity to reason and to perceive, and to
apply to practical problems and factual situations the principles of
the common law. It seems that this equipment is best accomplished
by the case sysiem now in use at our law school and in practically all
the other good Iaw schools in America.

It follows, therefore, that Bar examinations primarily should
test a student’s knowledge of the broad principles of the commeon law,

" with a minimum of emphasis upon local variations, his capacity to

apply the peneral principles to supposititious cases, his power of
reason and analysis, and his general mental and moral fitness and
promise as a lawyer, and mnot his memory or knowledge of local
technical, or procedural matters, which should and must be learned
in the practice, such as the number of days a summons may be left
Enh_:.eded or how many peremptory challenges has the party defen-
ant. '

Mr. Strawn recently observed that “never in the history of the
world have the requirements for the sueccessiul practice of the law
been o exacting” and that “ ... as time goes on the problems of
society will become more and more complex and that the lawyer’s
field of activity and usefulness will constantly grow broader and his
responsibility greater,” (Cal. Bar. Assn., 1927, pp. 159, 163.) The
lawyer of tomorrow must, therefore, bring to his profession a broad
general education. In recognition of this fact, the beiter law schools
have, within recent years, raised their requirements for admission.
The Association of American Law Schools, of which cur law school
is & member requires two years of college work prior to entering a
law school, and three years of training in the law school. These re-
quirements are certainly looking in the right direction. They have
been endorsed by the American Bar Association. This Association
has given our law school Class “A” rating. :

— hd

{1) In thls connec tion, see !l!.Tl exceilent article by oh '. tins
b ; o . 1 Dickinson
Making Lawyers VIII No, ar. Law Rev. 367, 38 TO ich
Lak + ] . C Rev. "367, 380, from which
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But I do not believe that our College of Law should stop with
the training of a few lawyers.

As already observed, it should render a wider service to the
State that maintains it, and to the Bar. It must be a center of other
activities, whose existence will give prestige to the profession and the
school itself, These other activities should directly aid the practie-
ing lawyer, and they should be carried on primarily for his benefit.
If you are convinced of the merits of my observations and Tecom-
mendations in this conneetion, I am sure that every lawyer of the
atate who wishes to advance the welfare of the profession will give
them his support.

I have already addressed a number of the local bars and the
northern division of the Btate bar in regard to one of these activi-
ties; namely, the publication of a law journal. I shall not elaborate
that point here. 1 am grateful for the enthusiasm and the hearty
response with which this idea has been received by you of the Bar.
The law faculty and the student body share wholeheartedly your en-

thusiasm. As a matter of fact, some half-dozen prominent lawyers :

and instructors of law, including members of our own faculty, and
the Bar of Idaho, are now engaged in writing articles on certain
interesting, but difficult guestions of law of special interest to the
profession of this state. It is my hope and belief that this Associa-
tion will see fit.to cooperate with the law faculty in this undertaking;
for with your assistance and cooperation, I would have assurance of
its success. This journal, it seems to me, should be prepared and
published under the joint auspices and efforts of the Bar and the

law school. All articles should be ecarefully read by members of the :

faculty and thorough scholars and specialists of the Bar, so that
only materials of the highest class will appear. Some space should
be devoted, among other things, to noting up of current, interesting
cases, to resumes of recent legislation, and to book reviews. A jour-

nal would thus be an additional aid in instruction and a const.ructive i

commentary on the law.

Thirty-seven of the gixty-seven schools, members of the Associa-
tion of American Law Schools, and eight schools not members of that
Association now publish law reviews. These are in addition te the
publications by the Bar Associations and learned societies, such as
the American Journal of International Law, and the Journal of
the American Judicature Society. If it be argued that there are al-
ready too many law reviews, the answer is that there are none that

give any consideration to legal problems of peculiar interest in this %

jurisdiction and that an Idzho Bar Journal would be read by many
members of the Bar who do not read any other J ournal.
The advantages of & law journal are too numerous for enumera-
tion here. But briefly, they may be summarized as follows:
First, they afford the teacher s vehicle for his thought. They
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are a channel by which the result of his research and minute study of
lc?gal problems may be given to the profession. When in the prepara-
tion of his lectures, he acguires expert knowledge, the bench and-the
bar should be given the benefit of this knowledge. Furthermore, a
la“_r journal brings pressure to bear upon the teacher to research a,nd
write and to keep abreast of the local law, and it is a help in the
preparation of his lectures. No teacher of law does his duty unless
he reads some five or six of the best faw journals; this is necessary if
he and his students are to become conversant with the trend of con-
temporary thought and legal development.

_ ‘Second, law reviews are invaluable aids to the practicing lawyer
and judge. They are “mines for the brief writer, furnishing ideas as
well as citations:”! and they keep the busy lawyer posted
on current decisions, contemporary legal thought and legal
hteratull'e and reforms and wundertakings, such as we witness
t?day in the activities of judicial councils, code commis-
gions, institutes for the study of law, legal surveys and the restate-
ment of the law. Sound law review articles assist judges in finding
the law and in stating reasons for their decisions, Law review arti-
cles are cited by justices of the best and highest courts of the country.

These are only some of the uses and functions of a law journal.
Much could be said of its value to students of law, members of judi-

cial eouncils, and legislators, in proposing legislation and needed legal
reform.

I offer thi.s idea of a law journal as one means of bringing about
a closer relation between your work and mine; I offer it without

. apology; I come to you with it because I am convinced that it is a

chan_nel through which the eollege of law can render you a practical
gervice.

1 believe, furthermore, that as time goes on, and as the law
school receives more generous support and cooperation from the Bar
and :the Legislature, and we are able to secure and maintain the
services of teachers of repute, trained in legal history and theory, in

‘methods of research and of teaching, and the technique of scholarly

production, then, I am convinced, that the law school should

_be made to serve the state, and particularly the legal profes-

sion, in still other ways. I shall not take the time to go into the many
activities ‘of the profession participated in today by law schools in
many other states, such-as the drafting of changes in laws and codes
of procedure, assistance rendered judicial councils, research in vari-
ous branches of the law with the view to legal reform, and in writing
annotations of local decisions and statutes te the restatements of the
law now being undertaken by the American Law Institute. As an
) e s o7 Lhe Lawr, by Douglas & Masss, Sor Calit Tasw

Rev., June, 1%30, This article is a N H
numarous ﬁdvantages of a law jlour'gafxceuent presentation of the
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experiment, and in the hope of eventually enlisting the interest of the
Bar of the State, I am now engaged upon the task of writing Idaho
annotations to the restatement of the law of contracts, now nearing
completion by the Imstitute just referred to. I hope to complete this
work and have it ready for publication by the Institute by next June.
These restatements are being cited by many of the courts of the
country, including New York, Iowa, Missouri, Georgia, Maryland,
New Jersey, New Hampshire, Orvegon, Kansas, Connecticut, Arizona,
North Dakota, Kentucky, Pennsylvania, Mississippi, and the Federal
courta; and they are being heartily received by America's greatest
legal minds. The day is near when no lawyer or judge can afford to
be without these restatements with the local annotations, They are
destined to lift our law out of its present chaotie condition and make
it easier to teach and to practice. I trust that our modest experiment
in this direction will point to the truth of my prediction and will
mean the beginning of .still another activity that will prove the
worth of a law school to this state and its value to the Bar.

Our centers of learning camn, through their law schools, influence
the course and the trend of the law and the thinking .and behavior
of the generations of lawyers and judges to come; they can, no doubt,
assist in legal reform, lighten the burden of the lawyer’s manifold
tasks; and ensure the solidarity, enhance the prestige, and elevate the
tone of the profession of which they are a part. With your coopera-
tion, your sympathy, and your assistance, something may be done
immediately in the accomplishment of these desirable results by the
publication of a well-edited law journal of the first class, and by the
building of a law school that will give back to you young men whom
you will be proud te welcome as your fellows, and that will assist
the profession in its tireless efforts to render a high and unselfish
service to the State.

MR. KAHN: May I inquire if any action has been taken by
the Idaho State Bar Association in connection with this journal.

THE VICE-PRESIDENT: No, there has not. The northern
division meeting has already gone on record as being in favor of it.

MR, KAHN: Then I move you that the matter be referred to
the resolutions committee with instructions to prepare a resolution
fully approving the establishment of a law journal.

A VOICE: Second the motion,

MR, MERRILL: I wonder if it'is necessary to refer it to the
resolutions committee; why could we not take direct action?

MR. KEAHN: The only reason I referred it to the resolutions
committee, was that I thought they would prepare a carefully worded _

resolution. )
Whereupon, the motion being duly put, was carried..

On motion duly made and seconded, an adjournment was taken

until ten o’cloek a. m. of the following day.
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- MORNING SESSION 10 O’CLOCK A. M.
. SATURDAY, JULY 12, 1830.

The meeting was called to order by the chairman, Vice-Presi.
-dent B, A. Owens. .

THE VICE-PRESIDENT: I believe the Secretary has some
announcements, and a communication from the President of the State
Bar,

THE SECRETARY: I have a letter from Mr. Jess Hawley, in
which he says: “It begins to look as if I may not be able to attend
the meeting of the assoefation, at least not until the second day. I am
in a will contest case and so far not one-fifth of the witnesses have
been examined. I thought there was plenty of time to try the case
and get away and there would have been had it been in the District
Court, but I am- torn between what I conceive to be a duty to gZo
down to Boise and a certain duty to help out on this case.

YIf 1 am unable to get down for the meeting, I would like to have
vou suggest that the resolutions ecommittee should congider these prop-
ositions, in addition to others which are presented by the Judicial
Council’s report:

%], A resolution justifying and approving the existence of
the Judicial Council, and authorizing the legislative committee
to make effort to secure its recognition as a state proposition, to
the extent of some state aid, leaving, however, the appointment
power in the commission, as at present.

“2. Appointment by the eommissioner of one member of the
bar of each county to serve in linison eapacity with the Secretary
and board. The thought can be elaborated, but I think you are
familiar enough with the necessity of having closer contact with
the bar of the state than we now have as a commission.

“g, Authorizing our legislative committee to work to the
end that a code be rebuilt for Idaho, and most important, that it
be rebuilt by experts and not by local commission,

*“There are many other things, of course, such as the securing of
correspondence among local bar associations, to the end that the mini-
mum’ fee schedules be compared and revised te something like state
uniformity, if possible.. There are probably other things, but these
are definite recommendations I make.

“Tf T were there I would emphasize the importance of a strong
Judicial Council, as establishing in the public mind that the profes-
sion can be relied and counted upon to furnish of its best minds for

the public service of improving the science of jurisprudence, and the
administration of justice through court procedure.

“Y would also emphasize the wisdom of holding fast to all we

have gained by the Shattuck decision, the possibility of fairly and
kindly disseminating the facts to laymen that they are debarred from
office practice of law, The importance of. the legislative committee
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should be emphasized as an extremely important funection of the Bar

Commission, and therefore the call to that committee recognized by
the bar as both an honor and a duty.

“[ know of nothing which I regret more than my inability to
really participate in the meeting, which marks the close of my con-
neetion with the Bar Commission,

“I want you to thank the other commissioners and the bar, and
pleasa include in this yourself, for courtesies, forbearance, and needed
backing in those things which have fallen to my lot to do as President
of the bar. :

“Qincerely, Jess Hawley.”

MR. OPPENHEIM: I move that the letter be referred to the
resolutions committee.

Whereupon, the motion having been duly seconded and put, was
carried. )

THE VICE-PRESIDENT: We had better proceed at this time
with the program as outlined; one of the important divisions or
committees of the Judicial Counetl, is the committee on civil proced-
ure. The subject, suggested changes in civil procedure, will be dis-
cussed by the Honorable Dana E. Brinck, chairman of the committee
on civil procedure of the Idaho Judicial Council. Judge Brinck.
{Applause). ‘

THE HONORABLE DANA E. BRINCK: Mr. President, and
gentlemen of the bar, T have received two compliments in the printed
matter to which I am not entitled. I am not chairman of this .com-
mittee, but T am making this report in place of General Frank Mar-
tin, as chairman, because he is absent from town. In the report of
the Judicial Council prepared by the president, it was stated that I

had interested myself in the formulation and work of judieial coun-
cils, and presented that matter to the bar association. That is another
compliment to which I am not entitled. I did not have the zeal to do
that. In 1927 I was appointed chairman of a committee to investi-
gate and report to the bar relative to judicial councils. We failed to
do anything that year, and in 1928 they insisted that we get busy,
and last year we did examine all the reports that were available,
and made a report to the bar on the judicial couneil, which resulted

in the organization of the present Judicial Council:

From a study of these reports, and the study that we have made,
I failed to see that there is any indefiniteness about the idea of a’
judicial couneil, as was suggested by Mr. Eberle. Of course it is
true that the details are different in the different states, the mem-
bership is somewhat different; in one or two states no one is eligible
California, I am told by Mr. Webb, took care of this
mistake in that respect by having a committee of the bar sit with
the Judicial Couneil and lend balance to the council. The purpose and
the function of all the councils are practically the same. The purpose

but judges.
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—1I. am repeating this from our former report—the purpose is no
better “expressed anywhere than in the report of the commission
which brought about the organization of the Massachusetts council.
. That commission said this: “It is not a good business arrangement
for {he commonwealth to refer the study of the judicial system, and
the formulation of suggestions for its development, almost entirely to
the easual interest and initiative of individuals. The interest of the
people for whose benefit the courts exist calls for some central clear-
ing house of information and ideas which will focus attention upon
the. existing system and encourage suggestions for its improvement—
gome central official body is needed for the continuous study of ques-
tions relating to the courts.” And that is the central idea of all of
the t;ouncils. In the counciis that actually got started, I see no hint
of failure. Ohio, which in 1923 organized their judicial council, hav-
-ing taken the idea from the Massachusetts provisions, so far as I
know, has never functioned, but aside from that state, I think all of
the states are functioning, and that some of them have dome a great
work, which is manifest from the reports they have put out. Massa-
chusetts, which was organized in 1924, has put out five annual re-
ports. Just so that you can see what that amounts to, I have brought
along some of these reports. Many of their reports have been adopted
by, the legislature, although Massachusetts complains of a lack of
co-operation by the bar, which makes legislative action difficult, On
the cther hand, Californiz, a newer council than Ohio, at the last
session of the legislature had 85 measures before that legislature.
_ Virginia, Washington, Rhode Island, Kansas, Connecticut, Oregon,—
Have all issued annual reports and I suppose other states have issued
téports which we have not received because of their late organization.
'I't'\is probably too early to say that any of them are successes or
fittires. But regardless of the success or failure of the Idaho eouncil
diiring the past year, I think it is safe to say that in other states
{he eouncil idea has shown a remarkable efficiency and valuable re-
sults,

SUGGESTED CHANGES IN CIVIL PROCEDURE

The committee of the Judicial Couneil designated as the commit-
tee on civil procedure, received the suggestions for its work from two
sources, the experience of its own members, and the work of judicial
councils of other states. If the council and committee are to continue
their work along this line, it is hoped that members of the bar will
freely suggest matters for their consideration, Probably every prac-
-titioner has, in his own experience, discovered situations wherein
the present rules of procedure are awkward or inadequate or ineffi-
- ¢lent; and if the bar association with the help of the Judicial Council
can become a clearing house for ideas tending to the improvement of
procedure, it will have accomplished much; and it is hardly to be
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questioned that procedural statutes recommended by the bar assocla-
tion will be readily enacted by the legislature.

Several of the recommendations of the council are intended to
permit the correction of errors by trial courts without the necessity
of granting new trial, where this can be done in justice to all parties,
Such are the recommendations contained on pages 28 and 29 of the
report of the Judicial Council, giving to the trial courts the power to
entertain a motion for a judgment non obstante veredicto, and giving
the trial court powers in addition.to those it now has in ruling upon
a motion for mew trial, These recommendations are designated in
the report as new sections to Compiled Statutes, to be designated as
Sections 6864-A and 6891-A, and an amendment by addition to Section
6888.

The recommendations I will not take the time to read, assuming
vou have all read them, and possibly have the report before you. But
referring Lo them in substance, the one as to judgment non obstante
veredicto after a motion for a directed verdict is made at the close of
the case, when it is diffieult for a court to take the time to examine
into it, the court could submit the matter to the jury and later on
determine with some degree of deliberation whether it should have
been granted. Then if we defermine it should have been granted, the
judgment entered on the verdict may be set aside, and a judgment
entered as it would have been if the verdict had been directed, and a
new trial saved. To give such power to the trial court upen a motion
for a new trial, if a motion has been made at the trial, is the subject
of another recommendation.

Ancther difficulty that we have all experienced, trial courts par-
ticularly, is with regard to passing upon a meotion for a new trial. It
may be that the only error is in the judgment, but the findings are
correct—through some mistaken notion of the law a wrong judgment
has been made, or even an inadvertent error. It is a judicial error,
and camnot be corrected:; the only thing the court ean do is to grant
a new trial, and to give the court the added power which has been
adopted by California at the suggestion of its council, would probably
save a good deal of delay and extra expense in the requirement of a
new trial.

The proposed Section 6849-A providing for settlement of in-
structions before they are read to the jury, and that in case such

settlement is had, objections must be taken at the time or deemed .

waived, is of very considerable importance in the prevention of errors,
and consequently nmew trials. At every other stage of the proceed-
ing, even though by our statutes exceptions are deemed taken to
adverse rulings, the court and adverse counsel are given an oppor-
tunity to understand and consider an objection, and to yield to it, or
to deliberately reject it. As to instructions, however, the court is
practically without the aid of counsel, who have of ¢course studied the
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.cage and the law germane to it much more intensively than the court
can have done, and is given no opportunity to have objectionable
matter contained in the instructions given pointed out to him, nor
specific or-any objection made. As a result, many cases are reversed
on erronecus instryctions which the trial court would not have given
had cbjection been pointed out. A statute in Wyoming provides that
before the .instructions are read they shall be settled by submissioﬁ
thereof to counsel with oppertunity to object. It was thought by the
council that to leave the question of whether the instructions should be
so settled to the discretion of the court would be desirable, for saving
time in cases where he deems it unnecessary to call for examination
and objection by counsel, In such cases, of course, exceptions to all of
the. instructions would still be deemed taken; but it was considered
highly desirable that in cases involving complicated or abtruse ques-
tions of law, the court should have an opportunity to require objec-
tiens to be made if at all before the jury is instructed, and that by
providing for the submission to counsel of such instructions before

they are read to the jury, it becomes entirely fair to all parties

that such requirement be made.

California, at the suggestion of its judicial council, has adopted
a statute providing that a motion for new trial must be brought on

~ for hearing within sixty days. It is not uncommon in our courts to

have motions for new trial delayed for many months, or even years,
simply by the failure of counsel to call them up for hearing. The
delay may be justifiable in particular cases, but in general is not
necessary, and lends color to the popular complaint of the slowness in
the judicial machinery. The council recommends a provision that a
motion for new trial must be brought to a hearing within sixty days
after the filing of the notice of intention, unless for good cause the
court extends the time.

In my own experience as trial judge I have in several cases been

‘eompeled to permit a trial upon the merits, although a plea of former

adjudication, or of another action pending, was interposed, which
would have rendered a trial upon the merits unnecessary, if that issue
could have been determined prior to the trial of the other issues. It is
possible the court now has power to order a separate trial of such
issues, but it is so questionable that the council recommends a statute
expressly authorizing such a separate trial.

. By pleading a written instrument according to its temor and
effect, a trial upon the merits is often required where the case could
be determined on demurrer as a question of law if the instrument
sued upon were set out in haec verba, The judicial council of Cali-

‘forhia recommended the enactment of a statute providing that in all

_actions upon a written instrument, the instrument should be pleaded
in haec verba. There may be cases where this would involve a volum-
inous pleading to no good purpose, and we think it should be within
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the power of the court to require pleading in haec verba in its dis-.
eretion; hence the recommendation of the proposed C. 8. Bection
6706-A. ‘

¥inally, as fo our recommendations, under our procedure, if a
defendant moves for non-suit at the close of plaintiff’s case and pre-
vails, he may again be subject to another suit upon the same cause
of action. In many states the practice obtains of permitting a defen-
dant te move for a directed verdiet at the close of plaintiff’s case,
and upon such motion being overruled, to proceed with his defense;
but such practice does not obtain in Idzho, so far as we know, and
has never been recognized by any decision of our Supreme Court.
It would seem that after plaintiff has presented all his evidence, and
been content to rest his case, a non-suit then granted should be final,
and this is the basis for the proposed amendment to C. 8. Bection
6830. A clerical error has crept into the proposed statute as embod-
jed in the report of the Judicial Council. The words “fourth and”
should be stricken from the last sentence of the proposed amended
statute. As to the fourth subdivision, which now permits the plain-
$iff to suffer a voluntary non-suit at any time before the final sub-
mission of the case, it was thought that plaintiff is amply protected
if he has the right to suffer such non-suit at any time before he rests
his case, and that the plaintiff should not be permitted, after the
defendant has proceeded with his defense, to have a judgment other
than on the merits. (Applause).

THE VICE-PRESIDENT: T am sure the subject just presented
is of vital interest to all the members of the bar, and the further
discussion of the subject will be led by Frank Ryan of Weiser.

MR. FRANK RYAN: Mr. President, and gentlemen of the bar.
What few remarks I have to make are largely extemporaneous in
character. I have studied the report of the Judicial Council to some
extent, but I did not know just how far Judge Brinck’s digcussion
would go, so what I have to say is largely on the spur of the moment.

However, as L view the proposition, the fact that the amendments
are necessary only emphasizes the necessity of some means of scien-
tific and continuous revision of the code of civil and criminal proced-
are. Jugt what steps should be taken to accomplish that, we possibly
will not all agree upon. It has oceurred to me, however, as a matter
of sugpgestion, or argument, that the Judieial Council, which we are
now trying out, may possibly serve the purpose of doing this. It
would seem to me that the power to initiate—mnot necessarily the gole
power to initiate, but it should have the power to initiate am_endments
to the code of civil and criminal procedure—this power should rest
with the Judieial Council, and that we probably should take that
away from the legislature and put it upon a more scientific and
workable basis. The legisiature only meets every two years, and
this should be a matter that could be worked out as the occasions
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reguired it. To that end I would suggest, for discussion, at least,

t we authorize the Judicial Council by proper legislative enact-
'Ele‘,[l'!:,‘ to initiatg procedural reforms of various characters. T would
fiot, af’a 'géneral thing, be in favor of those reforms being enacted
muhq?t'ﬁlfst submitting them to the bar for their suggestioné, and'
the bar at the same time have the privilege at all times of submitting
Fqil‘t_?hel._'ludi_ciél Council suggested changes, just as the couneil have
;i‘(_)w_':solicited sugpested changes from all of us to include in this
. repqrt. Thgt oceurs to me as a necessary reform that we are going
tp come to, I do not think the bar generally are satisfied with the
Ex_;gthod that is now available to us of having the legislature periodi-
cally attempt these corrections in criminal and ecivil procedure. It
gg‘ems' to me that the science of law is a science, and it should be
h:'all‘i(_iléd in a scientific way, and possibly that affords the machinery
_ tg;-ﬁcajrr},r it ‘out. I at one time visited the capital of Minnesota, and
I ;e@gmber- seeing. there in the rotunda this statement: “The science
ofﬂ'a‘.‘iyf" is ‘but the collected wisdom of the ages”, and I sometimes
“fo::_nd‘ei' if in our desire for change we do not forget that the provi-
gli‘dns of-law, and for its administration, are almost as old as time
or as old as civilized time; and that all legal principles that have’
'__e:d through this period are based on more or less sound reason,
: 's‘l_lpulg .no'_t be lightly upset. For that reason, I think procedural
change, or c_-.h_ange in basic principles should be very carefully and
_thierotghly considered by the bar before they are made.
_“Now, a5 to the sugpgested chanpes that are in the report of the
[ mmi@teg, I have not a great deal to say about them. Many of them
T leseijm'e we will take as a matter of course, that they would proba-
hly "bet‘i_:_e_r the practice that now exists. In regard to the first matter
submitted, relative to exceptions to instructioms, I haven't any quar-
; th the particular recommendation, except that it occurs to me
that where a eourt is required to submit its instructions to attorneys,
& &-':;_h'en haje them make their objections, that ordinarily, in the
a_ver'a.ge‘ case that comes before the court, that is not feasible without
Faniglbrable delay to the trial, and that a good deal of the time the
c)iigrts will not know, outside of the stock instructions, what particu-
-}ai"' ipstructions to give, until practically all of the case is submitted
F t, then under this rule submitted here, if counsel must have a
__i'eﬁsdna.ble time in which to consider the imstructions offered by the
e rt, as to what would be a reasonable time might be a qﬁestion
and w]_:[a‘at would be necessary to consider such under the circumstam:—r
‘ -ei;- to give an attorney sufficient time to consider the instructions the
rt might offer him—it does not seem to me that it is going to be
- pE ﬁiCable. I cannot say that I particularly favor that suggestion
ﬁlthough it would be highly desirable for the court, in instances:
yﬂier'e"the court could do so, that the attorneys would have the in-
structions available. However, I believe most attorneys, in cases of
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very much consequence, make it a practice to submit to the. court
early in the trial the particular instructions they are going to ask,
and let the court be considering those instructions, and as a result
of good practice and being a well-prepared attorney, he will have
his ideas on the instructions before the court. Of course, if he has
any citations of authority, I think that he should make a nbtation.
I think when he submits his instructions to the court that it is only
fair to the court, if he has authorities, that they be made available
to the court.

Now, there is another provision mentioned that was not discussed
by Judge Brinck. That is in regard to comments by the trial judge,
to the jury, following the Federal court practice. 1 do not know
whether that was meant for discussion on this oceasion or not. I pre-
sume all of the attorneys would be very dubious about having that
put into practice, possibly because we have been so long the other
way. While it might be a good practice in the Federal court, I can
see many reasons why 1 would be reluctant to have it in effect in the
state; and if it should be considered here, I think the bar should
approach it very carefully. I cannot say ofthand that I would be in
favor of seeing it put into effect.

The next proposition, for judgment notwithstanding the verdict;
there is much merit in that, and very probably it ought to be in our
provisions, that on the motion being made it stays execution pending
a ruling of the court on the motion,

On the question of a motion for a new trial, I think that is highty
desirable that it be brought te a hearing within a Yimited time,
brought to a hearing on both- .
difficulty in the practice as it
Sometimes
and it is
pot always that a limitation of time works toward the carrying out
However, I have no real meritorious objection to fixing

although where attorneys want it
sides, there is really ne practical
exists now, of calling it up and having it disposed of.
a motion for a new trial may be filed for various reasons,

of justice.
a limitation of the sixty

The next suggestion,

day pericd as suggested.

has that power now.
there are some authorities that
of the court at the present time,
statute is mecessary on it. In any event,

tried in the trial court, and I
party. should raise any error,

with reference to pleas in abatements, as
Judge Brinck has suggested, it is possible or probable that the court
I can see mo reason why not—in fact I think
uphold that as the inherent power
to hear and set for trial the matter,
raised by pleas in abatement, and I doubt very much whether a
if a trial court did set a
plea of former adjudication for trial, no doubt it would be heard, and
cannot see any reason why the other
or have any just cause of complaint.
1 do.mot believe it would be reversible error if the trial court did
assume that authority if it did mot have it, but I think it has. If,
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owdver, it is desirable to make certain by statute something that
. might possibly be uncertain; I see no particular objection to it.
Then the next provision in regard to dismissal on motion for
non-suit, the suggested changes are in my opinion desirable, except
_the fourth provision that provides upon the trial, and before the
?la;intiﬂ’ rests his case in chief, the plaintiff abandons it. I think
it ought‘to be limited to when the plaintiff rests his case., There may
be ‘oceasions, and. quite frequently are, when the plaintiff is purprised
-,by,-»t.l_'Le Ifa.ilure of an important witness to appear. He may have
.Bﬁa}ﬂd:on his trial expecting that witness to be there, in the course
p‘.f-".thq. trial, and finds he is not. He may have been surprised in
other ways, in his testimony, and he should have the privilege at any
t.:ime,f before he rests his case, of dismissing it with the right to bring
it.again. . With that limitation on the fourth provision, there is no
_ objection to that phase of the recommendations of the committee. I
;h,inlg?..!gentlemen, that about covers the matters that I had in mind.
- (Applanse). .
THE VICE-PRESIDENT: Gentlemen, is there any one of
these suggestions submitted by the Judicial Coumeil that you would
.-.‘_ca?.rgtq,discuss? If s0, the meeting is open for that purpose.
"I-"-"M'R.HHAGKMAN: There is one subject here that I would like
tt..‘_l_'speak on to this body, and that is in regard to instructions to the
Jury. Up to thirteen years and a half ago, I was in the habit of
seamg c;_gses where the plaintiff, if he wanted instructions, would
_'E brtit & ‘copy of them to opposing ‘counsel. The defendant would
. s:'ii'bfpit<=n'>copy'of those he wanted to plaintiff’s counsel, a copy also
.'td‘*be_ given to the judge, and when the arguments were concluded,
the judge would retire to his chambers, excuse the jury, and would
__aak the defendant, “Have you any objections to plaintifi's requested
instruction number one?’ “No, sir”. “Two?’—"No.” “Three?”
‘-‘-':—"'No.” “Four?”’—“Yes, I have, to the last clause”. “Give your rea-
‘gc?ns". And the court asked the plaintiff’s counsel, “What reason
-h‘fg.yef‘you for asking it?”-.“Section so-and-so”. “T will grant, modify
-‘6frf_ refuse the instruction.” And so on down the instructions. Th‘enJ
ﬁake "'t.heifd‘efendant’s instructions, and go through them in the samf.:
Wy, the court asking the plaintiff's counsel for his objections, and
.ﬁsking defendant for his authority in requesting such instructions.
AWe-vrould ‘then know what instructions the court would grant, and
‘w:rher'! ‘we went out to argue our case we would be able to say to the
) jl_'l%‘y, “His Homer is going te instruct you thus-and-so, and he is also
.going to instruct you thus-and-so; these instructions mean thus-and-
- s_o‘;" then' we took up the evidence, and the law as ap]ﬁlied to the
evidence,
‘But in my practice in Idaho, where opposing counsel is not
_ required to submit his instructions to you, and where you do not know
‘what instructions the court will give, you have to say to the jury, “I
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think the court will instruet you so-and-s0” and then endeavor. to
argue the facts as you think the court will instruct the jury. And
when you get through, the court reads his instructions, something
that you never heard about, and you are discredited before the jury.
A man can never be a trial lawyer, and try cases as thoroughly when
he must do that, as he can when he knows what the instructions will
be, and he can argue the law as well as the evidence, do it with
confidence, and that is what is going to hold a jury. Now, then,
because some attorney might misconstrue an instruction, or might
dwell upon one particular one, and not others, the court would always
if he thought it was necessary, give a final instruection after the
argument had been had, instructing the jury further as to that
feature.

MR. RYAN: In civil cases the instructions are given before
the argument is had.

ME. HACKMAN: In my district they won't do it. The Supreme
Court of this state has held-that we are entitled to have that done,
and I will say frankly to this bar that I tried to get it dome in my
district and cannot do it. .

Now, I have examined the authorities throughout the United
States, and I find every authority holds you are entitled to that right
as a constitutional right, and grant that no attorney has a right to
gecret communication with the judge—and when one attorney can
hand up requested instructions, and the other does mot know it. that
is seeret communication, A man is entitled to an open, fajr, and free
irial, and his lawyer is entitled to know everything that passes be-
tween the other attorney and the judge on the case. Now, just brief-
ly, some authorities. From Alsbama, Alabama L. 8. R, Co. vs. Ar-
nold, 2 Southern 337 (Ala.):

4Tt is difficult to conceive any step or proceeding taken in

open court by either party in the conduct and progress of a trial,
of which the adversary party has not the undeoubted right to be
informed, and the opportunity to examine and deny or avoid.
Concealment and secrecy in such eases are violations of the
rights of litigants, and contravenes the policy of public trials,
and the right of every party to be heard. There is no error in the
court having permitted the attorneys of the plaintiff to examine
the written charges requested by the defendant. An examination
was proper and may have been necessary to enable them to
determine whether to waive, except, or ask explanatory or quali-
fying instructions.”

In Missouri, thig guestion was up. The court says:

“The theory on which the court denied this reasonable
request of plaintiff’s counsel does not appear—"’
that is to say, the other instructions—
“and indeed, no valid one can be formulated. Obviously it was
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it the arbitrary exercise of a power which may not be justified
‘°b"1‘- 'cqndor_xed in a court erected for the purpose of trying causes
~"bgtween litigants which ig declared by our constitution to be
“p_e1_1 to every person for the purpose of administering right and
_u:atice without denial. * When a court refused to
ci_:u;_isel the right to exsmine instructions, and exception is taken
tg‘_fthat. course, we can deal with that case when here.”

Tlié‘ majority opinion in that cause is silent on the question
: 'lit‘_._"“‘was: not made there, and it seems Judge Lamm merely
re d'to it because it was raised by way of argument in Judge
__oodsdh’s's‘ dissent. Touching this matter, Judge Woodson said:
‘_‘I_Hs.s it come to pass, where counsel, sworn officers of
“¢purt and the representatives of litigants therein, where their
Iiberty, and property are involved, dare not ask the trial
i Iie ‘privilege of seeing and reading the instructions before
they are given? I think not. I know of no such judge. * * *
Nor: hsve T ever heard of a court refusing counsel the privilege
‘of"deéing ‘the instructions asked by the counsel for the opposite
Tty ‘prior to the court’s ruling thereon; but, upen the other
a@di. my experience and observation has been that courts invari-
ably request counsel for the respective parties to exchange
1;1_st1‘1iéﬁons prepared by them in order that they may assist the
:‘A'cclu‘:ii't ih srriving correctly at the law of the case by pointing out
7_"any error they may contain, and thereby enabling the court to
‘ "‘-a‘ir:oid‘ error in declaring the law. It is here where counsel ean
begt ‘Berve their clients’ interest, and better aid the eourt in.the
proper administration of the law than anywhere else. * * *
Evéiy litigant of this state has 2 constitutional right to be heard,
ithér-in person or by counsel, upon both the law and facts of
higrease; and that means a real hearing, not merely a hearing in
name. . * * * Instead of encouraging such practice and
ﬂ‘J_Blirpation of power, if it exists, this court should, in unmistak-
sble terms, place its seal of condemnation thereon, and require
the trial courts to give counsel a respectful hearing upon the
lavr-of the case, and furnish them reasonable opportunities to see
- gnd-read the instructions before they are given, in order that
they may point out any error they may contain and make intelli-
"gent objections thereto, just as is done in passing upon the evi-
vidence of the case.”

; I won’t read more, but the court says it may take a little time, but
the _"lohg run it will save time. Now prior to locating in this state,
ever in all these vears of practice saw as many instructions offered
'a!‘jm_'y in a case as [ have in my practice in this state here. Be-
¢ I Talew my opponent would have to show me his instructions, if
“he+offered an instruction on a phase of the case I had not prepared,
Teould then prepare a proper instruction, and attorneys drew as few

L
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instructions as possible. My opponent, likewise, drew as few as
possible . But in the practice here of knowing nothing, and seeing
nothing, I have done what other Iawyers do, and I am ashamed of it,
and that is to get a book of instruetions, and a form book, and hunt
.up everything conceivable that I could think of to meet what I
thought the other fellow would offer, and the other fellow does
likewise, and then the judge goes out and has to guess what the
law is, and guessing, gives a number of instructions, some of them
conflicting with one another, and even if they do not, I say to you,
do you know it? No jury on God’s earth knows what the instruetions
mean, and half the time the judge doesn’t, seventy-five per cent of the
time the lawyers in the case don’t know.

Now, you are talking about wanting to help the procedure, to
simplify the practice of law. Go back to the procedure in the old
states and you will ind that you are fifty years behind the time, do-
ing the way you are, and you will be getting up to date if you will
enact a law that requires instructions: to be exchanged as a mattez
of right. Now, therefore, I respectfully submit to this body here of
my brother lawyers, that all reason, common sense, and the right to a
fair, free, and open trial for the litigants, demands that we put in
mandatory form and ask the legislature to adopt this provision, that
we may be able to represent a client from the time we are
employed until the case is submitted to the jury, that we knew
exactly what is going to be asked by opposing counsel, and that we
be able to be prepared te say what we believe the law of the case to
be, and so that the judge may draw the instructions correctly as to
the law of the case. If this is done, you know what the instructions
will be, and you are able to go to the jury and say to them with con-
fidence that the law will be, and I submit, from my personal experi-

ience, if you do this, you will have better jury trials than you have

now.

MR, FELTHAM: Mr. Hackman’s experience hasn't been so
very different from the rest of us, in my experience. When we draw
instructions and hand them to the judge, he throws them in the waste
basket and gives his own instructions, ignoring our instructions en-
tirely. I take it for granted that a lawyer who is trained in the
practice, prepares his case, knows the facts, and when he goes into
court to try his case that he has not only prepared the testimony, but
he has prepared in his own way the manner in which he is going to
iry that case, he has prepared his instructions, he has drawn a list
of instructions after careful study of the case from his standpoint.
The fellow on the other side has done the same thing and when they
go into the trial of a case, he hands to the trial judge his instructions,
each and every one, and the judge takes them and reads them proba-
bly, and then throws them in the waste basket, and he never knows
. when he has tried a case, whether the judge is going to follow his
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instruections, or give any of them, until the final reading, and then

_ discovers he has been ipnored entirely, nothing has been stated in the

ingtructions that he has requested, and no opportunity is given under
the practice in this state for one to review them before the final
submission of the case. I think it is pre-eminently necessary in our
practice to have a change. Possibly in the rush and hurry of the
business the court has had no opportunity to study that phase of the
case, and he must resort to his own initiative and use hiz own
judgment, or he can resort to the information imparted to him by
counsel to help him out. I take it for granted that every lawyer
intends to assist the court, and it is his duty to assist the judge on
the bench in every way he can.

THE VICE-PRESIDENT: There is no desire on the part of
the presiding officer to limit these discussions. They are imstructive,
but due to our limited time we must pass on, and the discussions can
be carried on further at the time the resolutions committee makes
its report.

The report of the committee on eriminal procedure, the subject
being “Suggested Changes of Criminal Procedure”, by James Harris,
chairman of the criminal procedure committee of the Idaho Judicial
Council. Mr. Harris. (Applause}.

SUGGESTED CHANGES OF CRIMINAL PROCEDURE

MR. HARRIS: Mr. Chairman, and gentlemen of the bar. The
committee on criminal procedure of the Idaho Judicial Council, and
the Idaho Judicial Council itself, were actuated largely in their
recommendations to the bar by the results of the work of the survey
committee. We felt after an examination of that survey, and a
study of it, that we could well afford to go slowly in matters with
reference to the administration of justice in criminal cases. We
felt that the people of Idaho were not confronted by any serious situ-
ation such as prevails probably in many of our larger centers of
population. Secondly, our recommendations have been few, and our
steps in that direction hesitating, but I believe we have acted with
eaution and circumspection. The basis of our investigation was the
recommendations of the Prosecuting Attorneys’ Association which last
year made a number of recommendations to the state bar, Some of
us also proposed ideas that were the result of our own experience,
but largely the recommendations of the prosecuting attorneys were
the matters considered. Mr. Hawley has suggested that in this
report I take up and discuss briefly these recommendations as made
by that association, because they were made to the bar association as
a whole, and are reported upon by us only as a subcommittee of
that council; and the council itself feels deeply appreciative of the

_sugpestions, and feels that they are worthy of consideration. For
‘that reason, I will take them up in the form suggested.
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They are:

1. That Section 8829 of the Compiled Statutes be amended to
read the same as Section 954, Kerr's Penal Code of California:

“The indictment or information may charge two or more
different offenses connected together in their commission or
different statements of the same offense, or two or more different
offenses of the same class of erimes or offenses, under separate
counts, and if twe or more indictments or informations are filed
in such cases the court may order them to be conselidated. The
prosecution is not required to elect between the different offenses
or counts set forth in the indictment or information, but the
defendant may be convicted of any number of the offenses
charged, and each offense upon which the defendant is convicted
must be stated in the verdict; provided, that the court, in the
interest of justice and for good cause shown, may, in its discre-
tion order that the different offenses or counts set forth in the
indietment or information be tried separately, or divided into
two or more groups and each of the said groups tried separately.”
Now, the subcommittee of the Judicial Counecil, after considera-

tion of the recommendations, recommended fo the Judicial Couneil
as a whole that the proposed statute be amended in some regard.
This was due to the interpretation of the statute in the Supreme
Court, in the case of The People vs, Miles. There the Supreme Court
decided that what the statute meant was that when those offenses,
stated under separate counts, all grow out or relate to the same
transaction and events—so these words were added to the present
statute, as recommended by the Prosecuting Attorneys’ Association.
Now, that recommendation of the subcommittee to the Judicial Coun-
¢il was also adopted by the council and is contained in its report
which you have before you. o

The second rcommendation made by the Prosecuting Attorneys’
Association was, “it is further recommended that Section 6842 of the
Compiled Statutes of Idaho be amended to read as follows:

“Tt shall be the duty of the trial court to examine the pros-
pective jurors, to select a fair and impartial jury. He shall
permit reasonable examination of prospective jurors by counsel
for the people and for the defendant.”

This recommendation was concurred in by the committee, al-
though changedl somewhat as to form, and the recommendation was
submitted by the civil and eriminal subcommittees of the Judicial
Couneil, collaborating together. The form in which it is finally sub-
mitted is as follows: :

“Tt gshall be the duty of the trial court to examine the pros-
pective jurors, to select a fair-and impartial jury. The court
shall permit reasonable examination of prospective jurors by the
attorneys for the respective parties.”
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The actuating idea in the suggestion or the recommendation
was that many matters of formal investigation might be quickly and
briefly covered by the court itself, and there should be a safeguard-
ing clause which would render it possible for the court at any time in
its discretion to permit such examination as counsel may desire
touching the qualifications of the jurors, or as possible grounds of
challenge.

MR. FELTHAM: Will you permit a question—what was the
object of that, to save time, is that it?

MR. HARRIS: To save time as to matters of formal investiga-
tion which are often repeated time after time, but not to limit the
right of examination of jurors as a possible ground of challenge.

It was further recommended by the Prosecuting Attorneys’ Asso-
ciation that Section 9131 be amended to read as follows:

“A defendant in a criminal action or proceeding to which he
is a party is noi, without his consent, a competent witness for
or against himseif, but his failure to testify may be considered
by the court and jury, and may be the subject of comment by
counsel. When a defendant takes the witness stand in his own
behalf, he may be cross-examined after direet examination, to the
same extent as any other withess.”

This recommendation was not adopted by the Councii as a whole
for submission—and principally, I believe, for the reason as stated
in my opening remarks here, that we felt that we could very safely
proceed with caution and circumspection in this regard, and there
was no necessity for proposing matters that might be controversial
in nature and concerning which there might be any doubt as to the
advisability, in the minds of any of us.

It is further recommended that Section 8810 of the Idaho Com-
piled Statutes be amended to read as follows:

“All informations shall be filed in the court having jurisdie-
tion of the offense specified therein by the prosecuting attorney
as informant. He shall subscribe his name thereto and endorse
the names of the witnesses known to him at the time of filing
the same, and at such time before the trial of any case, as the
court may rule or otherwise prescribe, he shall endorse thereon
the names of such cother witnesses as shall then be known to
him. The defendant or defendants ai the time of his or their
arraignment under said information, unless a piea of guilty is
entered thereon, shall make known to the prosecuting attorney
all witnesses known to him and at such time before the trial of
any case, as the court may by rule or otherwise prescribe, he shall
make known to the prosecuting attorney the names of such other
witnesses as shall then be known to him or them, provided that
the witnesses called by the state or defendants in rebuttal, need
not be endorsed upon the information.”
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The subcommittee and the Judieial Council have changed some-
what the form of the suggested provision of the law, permitting Sec-
tion 8810 of the Compiled Statutes to read as at present, but propos-
ing a section to be known as Section 8810-A, reading as-follows:

“The defendant or defendants named in any information or
indictment shall make kmown to the prosecuting attorney, all wit-
nesses known to him or them at such time, and who are intended
to be produced upon the trial, as the court may by rule or other-
wise preseribe; provided, that for good cause shown .the court
may in its discretion permit additional witnesses to be called by
either the state or the defendant.”

It appears to the Judicial Council that the same reasons exist
for the defendant disclosing the names of his witnesses as exist for
the prosecution disclosing the names of their witnesses.

The next recommendation of the Prosecuting Attorneys’ Associa-
tion was that Section 8944 of the Compiled Statutes of Idaho be
amended to conform to Section 1096 of Kerr's Penal Code, Califor-
nia, as amended in 1927, reading as follows: )

“ A defendant in a eriminal action is presumed to be innocent
until the contrary is proved and in case of a reasonable doubt
whether his guilt is satisfactorily shown, he is entitled to an
acquittal, but the effect of this presumption is only to place upon
the state the burden of proving him guilty beyond = reasonable
doubt. “Reasonable doubt. Reasonable doubt is defined as fol-
lows: ‘It is not a mere possible doubt; because everything
relating to buman affairs and depending on oral evidence
is open to some possible or imaginary doubt. It is that state of
the case, which, after the entire comparison and consideration of
all the evidence, leaves the minds of jurors in that condition that
they cannot say they feel an abiding conviction, to a moral cer-
tainty, of the truth of the charge.” -

The subcommittee recommended to the Judicial Counecil, and the
Judicial Council concurred with us, that the statutory definition  of
reasonable doubt we believe to be unnecessary at this time, as the
matter is sufficiently ecovered by the judicial construction in the
statutes, and by the recognized practice.

Tt was further recommended by the Prosecuting Attorneys’ Asso--

ciation that a new section be added to Article 2, Chapter 321, Title
60, to be known as Section 8944-A, conforming to Section 1096-A of
Kerr's Penal Code, providing as follows:
“In charging s jury, the eourt may read to the jury section
%944 of this code, and no further instruction on the subject of
the presumption of innocence or defining reasonable doubt need
be given.” _
The same Teasons exist against the adoption of this recommenda-
tion as the previous one.
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It is further recommended that Section 8946 be amended to read
as follows:

“When two or more defendants are jointly charged with any
public offense, whether felony or misdemeanor, they must be
tried jointly, unless the court order separate trials. In ordering
separate trials, the court, in its discretion, may order a separate
trial as to one or more defendants and a joint trial as to the
others, or may order any number of the defendants to be tried at
one trial and any number of the others at different trials, or
may order a separate trial for each defendant.”

As I recall the present statute, it does not include misdemeanors,
and requires that the case may be tried separately or jointly in the
diseretion of the eourt, and provides nothing with reference to the
separate or joint trial of any of the remainder of the defendants.
The recommendation of the subcommittee, concurred in by the Judi-
cial Council, is that we believe the matter covered in this recommenda-
tion of the Prosecuting Attorneys’ Association is now adequately cov-
ered by Section 8946, and therefore recommend that it be rejected, the
idea being that there was mno necessity for the inclusion of misde-
meanors, and that the matter was already covered. It was further
recommended that Sec. 8947 of the Compiled Statutes of Idaho be
amended to read as follows:

“When two or more persons are included in the same indict-
ment, the court may, at any time before the defendants have gone
into their defense, on application of the prosecuting attorney,
direct any defendant to be discharged from the indictment, that
he may be a witness for the people, and his name at that time
may be indorsed on the information or indictment by the prose-

" cuting attorney without any other showing, and the motion shall
be entered into the record.”

As to this suggestion, or recommendation, the present statute of
course provides that on application of the prosecuting attorney, the
court may direct any defendant to be discharged from the indict-
ment that he may be a witness for the state. No provision is made
with reference to his testifying or being indorsed on the indictment.
It seemns to be the opinion of the counecil that the matter was of little
importance to the prosecuting attorney, and that it would be guite
likely that the defendant may be, in some instances, taken by surprise
when it was known for some time that the prosecuting attorney in-
tended to use a witness, and his name was not indorsed on the infor-
mation, and that that existed also in the subsequent use of one of the
defendants.

Tt was further recommended that Section 9084 of the Compiled
Statutes of Idaho be amended to read as follows:

“After hearing the appeal the court must give judgment
without regard to technical errors or defects or to exceptions




70 PROCEEDINGS OF THE

which do not affect the substantial rights of the parties, and no
judgment shall be reversed or set aside or a new trial granted
in any case on the grounds of misdirection of the jury or the
improper admission or rejection of evidence, or for error as to
any matter of pleading or procedure unless after an examination
of the entire cause, including the evidence, it should manifestly
appear, and the court therefrom should be of the opinion that the
error complained of has resulted in a miscarriage of justice.”
The present statute does not go so far, but provides in substance
that a reversal shall not be had for technical errors or defects, or
exceptions which do not affect the substantial rights of the parties.
The Judicial Council is of the opinion that the matter was sufficiently
covered hy that provision, and that the addition of the other words
did not change the situation in any regard, or the duty of the court
with reference to the determination of the matters on appeal.

It was further recommended that Article I, Section 7, of the
Congtitution of the State of Idaho bé amended to read as follows:

“The right of trial by jury shall remain inviolate, but in
civil actions three-fourths of the jury may render a verdict and
the legislature may provide.that in all criminal cases except those
punishable by death, five sixths of the jury may render a verdict.
A trial by jury may be waived in all criminal cases except those
punishable by death, by consent of both parties expressed in
open court, and in civil actions by the comsent of the parties
signified in such manner as may be prescribed by law. In civil
actions, the jury may consist of twelve or of any number less
than twelve upon which the parties may agree in open court.
In criminal cases m Justxce and probate courts the jury shall
comsist of six jurors.”

The Judicial Council postponed the consideration of that matter
for further consideration and thought. It was considered to have
some merits, but the reference to existing law was considered such
that no recommendation could be made at this time until a thorough
study had been made and the manner determined by which it can be
enacted in the law.

It was further recommended that such constitutional changes be
made and such legislation enacted as shall give the distriet judge in
our state courts the right to comment on the evidence and credibility
of the witnesses, to the same extent as is now permitted in the Federal
Courts.

The council submits this matter to the consideration of the bar,
without recommendation as to the advisability of a statutory provision
in that regard. .

In elosing, 1 wish to repeat that the Judicial Council felt itself
obliged to go slowly in the recommendations of any changes. We found
that after we had deliberated for any considerable length of time, that
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no one of us seems to be inspired as law givers; but we recomrend
serious consideration of the matters presented, and that we go slowly
as to any changes not absolutely necessary to remedy conditions in the
administration of eriminal law, I thank you. (Applause).

THE VICE-PRESIDENT: At the annual meeting held at Idaho
Falls last year, certain recommendations were made by the prose-
cuting attorneys. Those suggestions were, as Mr, Harris states,
considered by the subcommittee of the Judicial Counecil, and after-a
thorough consideration of those suggestions made by the Proseccuting
Attorneys’ Association, these changes as to amendments in our crim-
inal procedure code were the outgrowth. Ome of the most active
members of the Prosecuting Attorneys’ Association will now lead the
discussion on these various questions presented to you by the chair-
man of the ecriminal procedure committee, I take pleasure in intro-
ducing Z. Reed Millar of Blackfoot, who will now lead the discussion
on the proposed amendments. Mr, Millar, will you come forward?

MR. Z. REED MILLAR: TIn making some comment on the
sugpgested recommendations that have come to you from this commitice
on criminal procedure, by way of preface I want to say that the
Prosecuting Attorneys’ Association, in making the recommendations
that you have heard discussed and read by Mr. Harris, felt too that
they should make a careful study of criminal law in making the rec-
ommendations that they did; and I feel that a careful comparison,
and a careful study of those have been made. It is truze that Rome
was not built in a day, and we do not anticipate that all of our
recommendations will be accepted, especially when we are on one
side of the fence on so vital a question, and are overwhelmingly out-
numbered by those on the other side. We do wish to appeal to you
from our point of view, and probably we are slightly overbalanced
in that direction. We do not believe, that simply because crime is not
so partiecularly prevalent in Idaho, that we should go slowly in
changes in our criminal law, any more than we should in the changes
in our eivil law, which show a similar lack of efficiency.

Commentaries throughout the United States today, the men who
have made an impartial study of this proposition of changing both
eivil and criminal law and procedure, to do away with its cumber-
someness, have not drawn the distinction on the necessity of these
changes between the civil and .eriminal law that you would think
ought to be drawn. In fact, they are emphatic on the proposition
that there is no good reason why the procedure concerning the rights
and Hberty of one should be greatly different than the procedure
protecting the property rights, and those rights that are protected by
the constitutions and laws throughout the eountry, because they are
fundamental rights that go to the nature of human existence.

I have been gratified in learning that the American Bar Asso-
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ciation, through its committee on criminal procedure, has adopted
in a model eriminal code practically every recommendation that we

made to the bar association last year, and have compiled that code
in some two volumes. The commentaries on every recommendation
have been compiled throughout the United States, so that you may
know that these recommendations are not the outgrowth of the
Prosecuting Attorneys’ Association of the state of Idaho only. On the
recommendations that were made last year, I was particularly active
on the committee on criminal reform of our association, and made a
thorough research into the provisions adopted in other states of the
Union, and there was mnot one of these recommendations that was
suggested to your body at Idaho Falls last year but what had been
accepted by one or more jurisdictions, either in legislative enact-
ments, or by constitutional amendment. The ene which to my mind
goes farther, if you want to put it that way, into the radical invasion
of the rights of the defendant, is that which we suggested giving to
the prosecuting attorney the right to comment on the failure of the
defendant to take the stand on his own behalf, Up to the 1929
meetings of the legislatures, that provision had bheen adopted in three
states, Chio, Wiseonsin, and South Dakota, and had been adopted
unanimously by the American Bar Association, so that even in that
recommendation we have not stood alone in our radicalism. In calling
these things to your aftention, gentlemen, and to your consideration,
I want you to understand that we have not attempted to be arbitrary
in presenting things that we considered necessary for the conviction
of criminals or defendants that come before us. Our great interest
in the matter has been to correct the cumbersome procedural rules
that have been adopted more for the protection of the defendant
himself than for the protection of society, and in these recommenda-
tions we have tried to look at the matter from a point of view of
saving for the defendant every right, and assuring to him every
protection to which he is entitled, and yet not shackling the hands
of the prosecution to the point where a guilty person could not be
convicted. So we do not feel that we have asked for an undue advan-
tage over the defendant. We are only asking that some of the
shackles that are thrown about us might be lifted. For instance, I
am calling attention first to the first recommendation. I am mnot
going into a further diseussion of the recommendations that were
made last year, because we have been trimmed of them so far, and
there is no use of further discussion of them, We are content now to
take part of the loaf, and go on with the thing that we feel is
proper, than to urge as an issue at this time any further action on
the other recommendations.

In this first recommendation, on page 25 of the report, concerning
the offenses that might be charged in an indictment or information,
this, as Mr. Harris stated, was recommended first in the identical
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words of the California statute, but changes were made wherein two
or more offenses could be charged if they are connected together in
their commission, or different statements of the same offense. I have
 case pending now in the distriet court having to do with the issuance
of a fictitious check. In the elements of this particular offense, there
are at least three specific crimes committed. There is the element

 of issuing this fietitious check; at the time of the issuance of this

particular check, and as a part of the cutgrowth of the issuance of
the check, false representations were made as to the check and
account, as to the person, and as to the property that he owned; and
as a further outgrowth of the case, a forgery was committéed. Under
our present statute, the prosecuting attorney is limited to charging
but one offense, and yet under the rules of evidence, the offenses being
so closely connected together, evidence as to the other offenses cannot

_be kept out, and if there is a shadow of doubt in the minds of the

jury as to whether this is an offense under a fictitious check statute,

“then of course the jury will give him the benefit of the doubt; while

if, under the same facts and the same evidence that is introduced, we
had the privilege of charging those offenses—see how much time
and trouble would be saved and yet, throughout the whole thing,
every right that the defendant has as to the admission of evidence, as
to the rulings, and so forth, could be protected in all of these cases.
This is typical of the difficulty we run into. In this code of criminal
procedure that the American Bar Association has adopted,—recom-
mended,—they have recommended a statute that is even broader than
this, in that it provides that mno indictment or information shall be
quashed unless it appears that there is & misjoinder of parties.
There are a great many states that have such statutes as we are
recommending, or similar in form. There are some, however, who, as
Idaho does, hold that only one offense can be charged at a time.
California, Washington, have very broad statutes on this subject—
that is, California did have until the Supreme Court turned it down
on their rulings. The states having statutes providing that offenses
of the same character or class may be joined in one indictment are
Wisconsin, California, Colorade, Connecticut, Indiana, Iowa, Ken-
tucky, Missouri, Nebraska, North Carolina, Utah, Vermont, Virginia,
and Wyoming.

The next recommendation, concerning witnesses that are to be
indorsed on the information, it seems to me, and I do not know how
anyone can conclude otherwise, that fairness to- the prosecution re-
quires the indorsement of the names of witnesses by the defendant.
It does not necessarily protect any right that he may have, it does
not necessarily save to him any constitutional right, but it is one of
those things that I referred to as shackles on the prosecution. Why
is it any more than fair for the defendant to be compelled to name
his witnesses to use at the trial of his case? I think the matter could
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be argued at great length, but it is simple, it is a matter of balancing
the rights of the two parties, and there is as much to be said for it
as there is to be said for requiring the prosecution to name its wit-
nesses.

Now, the matter of examining trial jurors which comes under
both ecivil and eriminal procedure, I find that the code of criminal
procedure from the American Bar Association also adopts this in a
little fuller form, but practically in the same wording: “The jurors
shall be sworn, either individually or collectively as the judge may
decide. He shall then examine them with regard to their competence
to serve as trial jurors. The judge shall then examine each juror
individually except that with the comsent of both parties he may
examine all of them. The judge in his discretion may permit either
party to examine, and each party may submit questions to the judge
which in hisdiseretion he may ask a juror.”

This matter has been taken up in the commentary, and a compila-
tion made as to the states that have such aun enactment. The states
which provide that the court shall examine the individual jurors are
Alabama, California, aud Utah.

That the eourt shall on the request of the attorneys examiue the
jurors, Maiue, Massachusetts, New Hampshire, Rhode Island, West
Virginia, and Wisconsin.

In the following states it is provided that the court shall ask
specific questions of the juror, and then pass on to the party for
further questions; Georgia, and Texas.

That the state or the defendant may examine the Jurors on their
voir dire; Iowa, Montana, Nebraska, New York, Nerth Dakota, Penn-
sylvania, South Dakota, Vermont, and _Washington.

In some states the only provision fouud for examination of the
jurora is that upon the trial of a challeuge to an individual juror,
the juror challenged may he examined as a witness to prove or
disprove the challenge, and must answer every question pertment‘ to
the inguiry., Other witnesses may also be examined on efther side,
and the rules of evidence applicable to the trial of other issues govern
the admission or exclusion of evidence on the trial of the challenge:
California, Idaho, Iowa,'Kentucky, Montana, Nebraska, Nevada, New
York, North Dakota, Oklahoma, and South Dakota. )

In the following states there in an indication that some examina-
tion is made, but nothing to show who conducts it: Colorado and
Delaware. o

In the following states the court makes a preliminary investigation
of the juror’s fitness. It was said that the parties had wo right to
examine until a challenge for cause was interposed, but the court
may grant permission: Alabama and Maryland.

In the following states it is said that a party has no right to
interrogate the jurors before interpesing a challenge: Georgia,
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Maine, Massachusetts, Michigan, Minnesota, Mississippi, New Jersey,

New Mexico, New York.

Bo you see this is a matter which is quite widespread now
throughout the states, and seems to be gaining momentum. It was
adopted a few years age in California, and the report there is that
all cases, both civil and criminal, in the trial thereof, are spéeded up
wonderfully.

In this matter of commenting on the weight of the evidence and
the credibility of the witnesses by the court, this was also adopted by
the Code of the American Bar Association, and in connection with
that there is an article published in the June number of the Journal
of the American Judicature Scciety by Owen J, Roberts, which is
very enlightening in thiz matter, and which probably would assist
us if it were read here. It is very short,

“Now, with vespeet to trials generally. You are familiar
with the fact that there has been in congress, session after
session, s statute which has gotten pretty far in one or two of
the sessions, to deprive federal judges of any right or power to
outline the evidence or comment on the facts to a jury. You are
. familiar with the fact that in a number of states that is now the
law. Indeed, there are some states, ags I understand it, where a
judge is permitted to charge before counsel address the jury and
to charge only on points of law, and therefore the learned gentle-
man, after having acted more or less as a referee during the
rounds of the battle, sits up and reads a legal essay, and then
must subside into silence while counsel roam over the field and
do pretty much as they like.

“That iz not our idea of trial, as lawyers, certainly. If you
are going to have judges, have confidence in their ability and
their integrity. If the judge is worth the powder to blow him up
and has been sitting in a court, he has known something of how
matters ought to go to a jury. He has learned something of
how things get twisted to a jury. And in the interests of right
and justice he hasg a right to set out the facts as he sees them,
the conflicting claims, and to comment on the evidence.

“Of course he can do it unjustly; of course, if he is clever,
he can bring about an unjust result by these comments. Cer-
tainly he can. But because some man will do an injustice, be-
cause some man does not recognize his obligations, shall you
take away from all the upright judges—thank God they are
legion—the right to guide a jury’s mind toward a just result,
particularly in a complicated case where the evidence has gone
over a pretty big field? It seems to me to ask the gquestion is to
answer it. .

“And it seems to me- it ought to be made letter-clear by the
laws of our states that a judge presides over and guides a trial,
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and that the lawyers are merely ministers to assist him to guide
the trial right, and that anything that takes away the power of
that judge to give his help and guidance to the reaching of the
correct result is simply crucifying the administration of justice
and making a mockery of it."”

With reference to the matter of instructions, and the provision
that exceptions be taken: before the reading of the instructions to
the jury and if not to be deemed waived, it seems to me that is a
simple matter that there should not be a great deal of objection to,
because if this matter is presented to the attorneys before the in-
structions are given, it gives the judge an opportunity to correct
possibly an erroneous instruction before it gets to the jury. It
seems to me that this is the greatest benefit in this matter. It there-
" fore saves the matter from going up to the Supreme Court on that er-
voneous instruction that he would have given otherwise, and possibly
a reversal. If either party after having an opportunity to read these
instructions does not agree with them, then he can make his proper
objection and still raise it in the Supreme Court. If the matter is
made mandatory as this statute provides, and he has been given an
opportunity to examine these instructions, he can more intelligently
meke his objections, and tell whether he wishes to object at the time
they are given to the jury, in order that it may be in the record.

You remember that we made some recommendations last year
on jury trial, and on the number that was necessary to render a ver-
diet, waiver of jury trials, and so forth. This has been discussed by
Robert M. Collins concerning the jury and itz reformation. The
subject is very well discussed, covering the field of that subject
throughout the United States, and giving specific reasons why the
time has come for a change in the jury trial system. The topic has
been suggested or recommended in the disenssion of civil and criminal
procedure, reducing juries in civil and misdemeanor cases to six
men, and there is a great deal of merit in that, which possibly we
won’t get at in the way it is presented to this body. I find, however,
that in this code of criminal procedure as the American Bar Associ-
ation has adopted it, they have jncluded just such a matter. They
have adopted as the most important changes, first a simplified form
of indictment and pleading; two, the emphasis of prosecution by
information; three, recognition of -a verdict by less than unanimous
vote in all except capital cases; four, requirement that names of
witnesses be indorsed on indictment or information; five, power of
the court in its charge to the jury to comment on the evidence and
the testimony and credibility of witnesses; six, the waiver of jury
trials in all but capital cases; seven, proceedings to determine mental
condition of the defendant; eight, simplified appeal; nine, power of
appellate court to reduce and sorrect sentence on appeal by defendant.
We wish, gentlemen, on these recommendations, that you thoroughly
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examine them. I suppose, from the experience we had at Idaho
Falls during the sectional meeting, this may start some very lively
debate and argument because of the very natare of the
recommendations, but we want you to examine them, we
want you to determine if these changesA are not as
necessary in our procedure in the face of these statistics, and all the
things that the Judieial Council have brought to your attention, as
the changes are necessary in your civil procedure, and it is only
with this idea that we offer them, not to take away any substantial
right of the defendant, but to make these things for the protection
of the public simpler and more easy to get at. I thank you. (Ap-
plause).

THE VICE-PRESIDENT: Gentlemen, the hour has arrived for
adjournment, Are there any announcements, before we take that
action—if not, a motion is in order. :

Whereupon, on motion duly made and seconded, this meeting was
adjourned until two o’clock P, M. of this day. ’

AFTERNOON SESSION
2 O’CLOCK P. M.
SATURDAY, JULY 12, 1930.

THE VICE-PRESIDENT: Before we proceed with the Tegu-
lar program, Mr. Griffin, the Secretary, has an announcement.

. SECRETARY: The bar has received a telegram reading as fol-
OWS

“The Montana Bar Association now meeting at Helena sends
greetings to the Idaho State Bar Association and expresses the hope
that your annual meeting may be a most successful cne, Walter L,
Pope, President; Enor K. Matson, Secretary.” (Applause).

THE VICE-PRESIDENT: The chair at this time will appoint
Judge Brinck and Ben Delana to formulate a telegram in reply to
the one just received from the Montana State Bar Association.

The. Idaho State Bar includes in its membership every practicing
attorney within the state, some six hundred active in the practice of
law. The Bar Association created by legislative enactment brought
the members of the Idahe bar together. The fact that there is such
an association in and of itself does not mean that we do not have

further problems to meet and solve. We have, and we will continue

to have problems as an association. One of our neighboring states
has a membership in its bar association of upwards of 11,000 prac-

" ticing attorneys. The problems of the bar in the state of Idaho are

in_ a similar measure the problems of the bar of the neighboring state
of California. We are to hear at this annual meeting of the Idaho
State Bar a talk on the genesis and achievements of the California

‘self-governing bar. The gentleman who presents this to the bar asso-

ciation is a man of experience, a past President of the California
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State Bar, and one who knows the state bar organization of Califor-
nia thoroughl{r and intimately. It is certainly a privilege and a
pleasure for me at this time to imtroduce to the Idaho State Ba'r
Association here assembled the Honorable Joseph Webb, past Presi-
dent of the California State Bar. Mr. Webb., (Applause).

MR. WEBB: Mr. President and members of the Idaho State
Bar: [t gives me a real, genuine pleasure to be with you tod?.y, a{]d
I bring the greetings and best wishes of the State Bar of California.

It may be well to spend a few moments outlining some of tl}e fa(its
which really caused the enactment of the State Bar of California,
and you will see that the conditions which prevailed there are not
dissimilar to the .conditions which prevailed in other states.

In 1918, I believe it was, a member of one of our courts w:as
publicly charped by one of our prominent daily newspapers with
having accepted a bribe. It gave the dates when tl}e money was
supposed to have been paid and the person who paid same, and
naturally it eaused excitement throughout the state. The _Prc_351dent
of the local bar association of San Francisco went to the editor (?f
this paper and said, “You have made these statements, either th:.ls
man is guilty or he is not guilty; if he is guilty he should not r_emam
in the legal profession; if not guilty he should be vindicated; in any
event we desire to have you come before our disciplinary committee
and give us what information you have.” The editor replie.d, in sub-
stance, “To with the Bar association, and the public; these
articles have served my purpose,. and I am not coming before
the bar association or any other organization of your kind.” The
legislature was in session shortly after that—we did not have 'at
that time power to subpoena witnesses—and we went before the leg'r'.s-
lature and asked them to give authority to subpoena witnesses. This
same influential newspaper went to the legislature and defeated our
efforts.

Shortly after that a similar condition arose, and we were again
confronted with a similar situation; we had mo authority or power
to subpoena witnesses or proceed satisfactorily; later on, in the
southern part of California, in the vicinity of Los Angeles, the bank
and trust companies were practicing law, as we thought. Thro_ugh
the efforts of the associations in Los Angeles and San Francisco,
and our state organization, then a voluntary organization of some
thousand members, we had introduced a bill and secured the passa:ge
of an act known as the Unlawful Practice of the Law Act, wh}ch
prohibited the practice of law by said banks and trust companies.
‘We have the referendum in California, and after the approval of this
measure by the Governor, the banks appealed to the people 1.:hrough
this medium; we went into the campaign, the bar on one side, the
banks on the other, and we soon discovered that we had no real
bar organization. We thought we had, but we had neither an organ-
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ization;, nor funds, nor the confidence of the public—and as a result
of that campaign we were hopelessly defeated. We fully realized
then, if not before, that we hadn’t the confidence of ‘the public.

Shortly after our defeat, there was a meeting in San Francisco,
at which were some members. of the bar who had talen an interest
in the campaign, probably 25 members of the voluntary organization.
We discussed the general situation, the lack of confidence on the
part of the people in the bar as a whole, and the thought was
advanced at this meeting that before we could go into a suceessful
campaign of any kind we should endeavor to regain the confidence of
the people of our state. We should attempt two things, first, elimin-
ate from the bar those unfit and unworthy; and secondly, improve
the administration of justicee. 'We have, of course, in the larger
cemnters problems you do not have in the State of Idaho. We have
about 11,500 lawyers in the state, in the county of Los Angeles, 4500,
in San Francisco, 2600; thus you ean understand our difficulties and
how an attorney can be lost in the multitude.

The guestion was asked, how can we accomplish the desired results.
The suggestion was made that perhaps through an all inclusive, stat-
utory bar we could get the bar together and into a cohesive organiza-
tion. As a result of that conference = committee was appointed to
investigate the statutory form of organization, which committee com-
menced corresponding with probably fifteen other states in the United
‘States thdt had given this subject some thought; we found similar
conditions, they reported the same lack of confidence on the part of
the people and the same lack of funds with which to carry on an
energetic, thorough campaign, and they also reported that the bar
itself lacked cohesiveness. From that time on the voluntary organiza-
tion gave its strength and whatever power it had to the enactment of
the self-governing measure. We secured the passage of our bill in
the 1926 legislature, but it was vetoed by the governor; we went to
the 1927 legislature, were again suceessful in securing our legislation,
and we had a governor who favored the act, which became effective
July, 1927. We have been in operation about three years.

Now the problem, gentlemen, that confronts the bharsg of avery
state in the Union, and the bar of Ameriea, is the administration of
Justice. The disciplinary work is just a minor phase of our activity,
and our problems of this character will gradually become less and
less. However, it is of concern to the public.. And gentlemen, the
people of America are having their attention direeted to the bar and
its problems. To show you what the laymen think, there is an
organization known as the National Economic League, composed of
members throughout the entire country. They took a vote in the
early part of the year, and, reading only excerpts from the St. Louis
Star of March 18, 1980, we find the following:

“One of the most significant expressions of opinion ever made
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in the United States is that of the membership of the National

Economic League, which took a vote on 77 problems confronting

the American people, and placed the first half dozen in the fol-

lowing order: 1, the administration of justice, number 2, pro-
hibition, number 3, disrespect for law, number 4, crime, number

B, law enforcement; and number 6, world peace M .

You will notice that out of these subjects, voted by the members
of this league, composed principally of laymen, four have to do with
the administration of justice.

It goes on to say: .

“But it is not so obvious that defective administration of
justiece ranks as the deepest and most fundamental evil in the
United States. One must delve below the surface to see how our
antiquated court procedure, our absurd rules of ev@dgn_ce, our
‘decisions on téchnicalities, slow down and pervert justice and
foster erime and lawlessness.” .

Now, gentlemen, that is the bar's problem. Such men as outr
present Chief Justice Hughes, former Chief Justice Taft, Elihu R_oot,
and men of that type, have been constantly referring to this subject
and telling the bar they must seriously study the conditions .th'at
exist throughout the country, and attempt to improve this adminis-
tration of justice. ‘

In fact, gentlemen, from the beginning of our government to the
present time, our presidents have considered the juéiciary- t}lle most
important arm of our ‘government. Wa.shingtop, in selecting the
first justices of the Supreme Court, said:

“Considering the judieial system as the chief pillar upon
which our National Government must rest, I thought it my duty
to nominate for the high office in that department such men as I
have conceived would give dignity and lustre to our national
character.” o
Now, gentlemen, I think we will all agree with ‘the fact that it Is

important. The next question is, what is the bar going to d_u al.bout it.
Charles Evans Hughes, at the conference of the Bar Assoeiation held
at Washington, May, 1926, spoke truly when he said: .

“The administration of justice is the concern of the whole

community, but it is the special coneern of the Bar. We are

ministers of justice, and no lawyer is worthy of any reputation -

in the profession, whatever his ability may be, if- he- dOfes not

regard himself, first and last, as a minister of justice in the

community in which he praectices.” .

I think also, gentlemen, we will agree with that statement; F:)ut
what the people want to know is what the bench and bar are going
to do about it. - B

The bench throughout the country is endeavoring.to improve the
administration of justice through more efficient court organization;
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and the solution, at present, is thought te be in the Judicial Council.

If I may say a few words in passing, we have a constitutional
Judicial Council in California, which has existed but a few years, yet
has accomplished excellent results, Apparently a mistake was made
when they placed on that Couneil only judges, but we have tried to rec-
tify that, as it has been recognized that there should be close co-opera-
tion between Bench and Bar, The state bar has appointed a committee
of attorneys that sits with the Judicial Council. So we get indirectly
what” we don’t get through a®tually being members of the Council.
Considerable progress has been made in a short time. The Chief Jus-
tice of the Supreme Court can assign and bring into the larger coun-
ties the judges from the smaller counties where there is a minimum
of business, and thus we manage to keep up the calendars; they sit
with the judges in the larger centers. At first judges of the rural
districts objected to the practice, feeling it might injure their standing
in their own districts, but they find it does not, and we now have
no difficulty in getting judges to come into the larger centers; they
also receive an inecrease in compensation.

The Judicial Council has adopted many procedural rules which
the bar approved, and were passed by the state legislature at its last
meeting, and there are others which we will present at the coming
session next January. '

Now I come to the state bar organization itself, and I think, in
order to better understand its workings, you should know the theory
of the first board of governors,

We have 15 members on the board of governors; we elect one
from each congressional distriet, eleven in number, and four at
large. We believed that the problem rested with the bar itself, and
in the firgt annual message—1I wouldn’t say this to the Idaho bar, but
when at home I can talk freely to the members of my own bar—I
stated that “one obstacle in the way of administration of justice is
the bar itself,” and the board believed that before anything could be
accomplished there would have to' be a fundamental change in the
attitude of the bar itself,

Quoting from the Honorable Joseph M. Proskauer of New Yorl:

“Civil practice acts and simplified rules of practice are at
best steps in the right direction, and are even steps only; if all
of us, lawyer and judge alike, avow and discharge our obligations
to the profession and to the community to practice and administer

the law, no-longer in a spirit of contest or chicanery, but in a

spirit of one who is above the quest of justice, riothing short of

an aroused professional opinion, markedly different from our
class consciousness of today, and backed by a popular support,
for which we must educate the publie, will achieve our goal.”

Gentlemen, the first board believed that the problems hefore
the bar were far move diffieult than amending rules of procedure, or
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formulating rules of professional conduct; we thought that our sue-
cess rested largely upon a fundamental change in the attitude of the

legal profession toward its function. And we also believed that re-
sults could not be accomplished by dictation, but rather by education
of the members of the bar; I wish I had the time to give you all the
details of our efforts, but time will not permit. We also believed we
had to accomplish results gradually, without radical changes hastily
made. That formed the basis of our first year’'s activity, and I will
now point out how we endeavored td carry out that theory. We
believed that the board of governors should contact with the members
of the bar as far as possible, and to that end, we held meetings in
every congressional district. We held monthly meetings, lasting
three days, to which we invited members of the bar; then at an
evening meeting, as guests of the local bar, and that meeting was
attended, not only by members of the local bar, but by the members
of the entire distriet, and it would surprise you to know, gentlemen,
that men drove as high as 250 miles to come to these meetings. On
these occasions we frankly discussed our problems. We told them
what our problems were, what their problems were, and invited full
digeussion, also any criticism that they had to make. Before the even-
ing was over, we understood them better, and they understood us
better; they realized the board of governors was not going to dictate
to them, but that it was going simply to point out to them their prob-
lems, and that the success of the State Bar of California depended up-
on the active, whole-hearted co-operation of the members of the state
bar, and that unless they gave to the board of governors their sincere
support and study of the problems, the board could accomplish but
little. And I may say, gentlemen, that the board of governors took
no stand on any problem. It was simply submitted to the bar. We
didn’t want the bar to feel, as many did, that here was a board
telling them what to do; that wasn't our theory, and we soon
disabused their minds of that fact.

So at these meetings we thoroughly discussed our problems with
them, and then, gentlemen, we also endeavored in every conceivable
way to enlist the actual services of every member of the bar. We did
that in two ways. One of these was in the matter of discipline. As
I stated, in our larger centers we have problems that you do mnot
have. We appointed small but many administrative committees, and
we also have an administrative committee in every county in the
state. That committee handles not only grievances, but alsoe all
matters pertaining to the state bar. If we have a question of pro-
cedure to be studied, we send that to the administrative commitice
of each county and ask them to study this question and report their
conclusions. We did not believe it was the function of the local com:-
mittee to act as prosecutor, but as judges, so we appointed examin-
ers; one member of the bar was appointed to investigate the case.
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He acted as the attorney, you might say, for the complaining witness,
presented the evidence, interviewed the witnesses, came before the
board and presented the matter, and if well presented, and that case
went before the Supreme Court, he represented the State Bar in the
Supreme Court. I might say that we have settled every constitu-
tional question in connection with this legislation, the latest decision
having been handed down a few days ago, in which our Supreme Court
held that the rules of professional conduct passed by the board of
governors of the state bar, and approved by the Supreme Court were
binding -rules. One attorney was reprimanded for advertising for
bugsiness. As I have stated, we have felt and we have stated to the
bar that.the state bar was their organization, that they had to do
the work; and the response was very generous.

I shall briefly outline the Board’s procedure in regard to disci-
plinary matters. When the local committee makes its findings, it
reports to the board; one member of the board reviews the findings,
prepares a written report of the case, which is sent to every member
of the board before the monthly meecting., At this meeting, before the
case is called for argument, the facts are reviewed and when the
attorney commences his presentation he is told that we thoroughly
understand the evidence in the case. After it is presented, the board
approves or disapproves, and it has the power—and very frequently
does—to increase or -decrease the punishment, and then the entire
record goes to the Supreme Court.

Another plan we have is what we call the section plan. Its
principal purpose is to make every member of the bar study the
problems presented, and when they study them, they realize what
the problems are as they never did before. The board created five
sections: criminal procedure, civil procedure, courts and judieial
officers, regulatory commissions, and professional ethies. The sec-
tion on civil procedure was divided into seven subsections: One,
rule-making power; two, shall demurrers be abolished; three, sum-
mary judgments; four, simplification of method on appeal; five, shall
findings be abolished; six, delay in bringing cases to trial; seven,
simplification of probate procedure.

Then we prepared a letter signed by every member of the board

- outlining our plan, the subjects for consideration, and also sent a

postal card Showin_g the sections and subsections, and asked every
member of the bar to indicate the particular section and subsection
upon which he wished to work. The first year there were three
thousand lawyers that responded to the call of the hoard of governors.
When these cards were returned they were sepregated and classified,
and the sections and subsections brought together. They selected
their chairman, and we indicated the subjects for them to consider.
Take as an illustration, the rule-making power. We did not tell them
that the board was for or against the rule-making power, but we
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wanted them to give that subject consideratiou. Certazin phases of
the topic were assigned to different members, who prepared papers,
and discussed it. You would be surprised at the study and serious
consideration the members gave to the questions..- Then, when that
section or subsection made a report, either for or against, with its
reasons for its decision, its eonclusion went to every section in the
state considering the same matter, and we asked them to either
approve or disapprove of the findings and report of that particular
subsection., Then, when we had received as many of the section
reports as we could in the limited time we had, we had what we called
a co-ordination committee to. gather these reports, and then they
prepared 2 final report which was submitted to the annual couvention,
and there again the matter was taken up. It was the policy of the
board, also, not te diseuss anything from the floor of the convention,
as we desired the members of the bar to realize that it was the con-
vention of the bar, not the convention of the board of govermors. At
the annual meeting the matter was thoroughly discussed, and if the
bar unanimously agreed on sny given subject, then we felt that we
had obtained the gentiment of the entire bar, and then the board went
to the state legislature and endeavored to have the proposed legis-
lation passed. .

And in the same way we considered matters that were submitted
to us through the Judicial Council,

I may say in passing also, that we publish & journal. I kmow
some of your members have received this. It is sent monthly to
every member of the bar. In it, the first few pages are devoted
to what the board of governors has done, different cases that have
come before it. I have with me the journal for May of this year.
Here we have the report of the adjusters committee. That has to
do with ambulance chasing. Then an argument on the rule-making
power. Then follows the president’s message, in which he outlines
what in his opinion is the important matter to be considered; and =also
a part of it is devoted to meetings of the local bar; what men appear
before the loeal bar; mext we have a report of our section work, in
which we give the questions submitted and the results. The journal
is open to the members of the bar. If a member has an article he
considers worth while, he may send it in, and it will be published,
whether it is for or apainst any given subject; we make no diserim-
ination, provided it is a well prepared article. In this way we have
endeavored to obtain the cooperation of the entire bar.

We found, although we realized it In the beginning, but experi-
ence has demonstrated that we were correct, that the active practi-
tioners haven't the time nor the inclination, nor are they able, to do
thorough research work. So we have evolved another scheme. We
have gone to our three major universities, the University of Califor-
nia, Stanford, and the University of Southern Califormia. We have
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asked the University of California, because it is a state institution,

and we believe that the administration of justice is a problem for.

the university as well, to give us the services of a full-time professor,
who will give all of his time to research work. The state bar is to
furnish to each university a man, probably a student who has shown
himeelf to be qualified and who wants to devote a year or more in
the university along such lines as this; he studies the subject under
the research professor, who is comnected with the state bar of Cali-
fornia. The department is controlled by a committee appointed by the
board of governors, consisting of three practising lawyers, and one
member of the board, and the research professor.

If, for instance, the question of appeals was submitted to the
research department, we ask the research department to obtain all
ddta upon this subject, the experience of other states, the action of
legislatures taken; analyze them, and give to the state bar of Cali-
fornia the results of their research., That will be studied by the
resesrch amateur in each university. Then, when the data is gath-
ered, when they have reduced it to an accurate, concise statement of
facts, that goes out to every member of the state bar with the sug-
gestions of the research department, and we a3k the bar to give us
the benefit of their practical experience. Along with the suggestion
may po a tentative draft of & proposed measure. We hope to get in
that way the members of the bar of California vitally interested in
these problems, and we believe we will create a situation within
California that has never existed before. I may say that in the short
time the state bar of California has functioned, there has been created
a much better feeling among the members.. I will refer to one or

- .two newspaper clippings on this subject later on.

T shall say a word about the annual meetings here. Prior to the
inguguration of the State Bar of California, our usual annual meet-
ings were attended by probably 125 members. I remember the mest-
ing of the voluntary association, at which the state bar act was pro-
posed, there were propably 75 men present—75 members out of fen
thousand lswyers. At our first annual meeting of the State
Bar of California, lasting three days, there were over a
thousand members present. - That showed a revival of interest in
the workings of the bar. We feel, gentlemen, as I have indicated
before, that the success of the State Bar of California, and the
success of the Idaho bar, depends, not upon your board of governors,
or your commissioners, but upon each and every member of the bar,
giving to these problems the benefit of his experience and consgidera-
tion; and when that is done, gentlemen, although we may differ, we
are succeeding; for when we get together and talk things over, just
as we did in California, you will find we are not so far apart after all.
Through that method we feel we will create a solidity of organization
and when we go to the legislature they can no lonper say to us, as
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they did before the state bar was organized, “You are simply a small
clicque of men who run this organization, but you do not represent
the bar.”

So, gentlemen, that is in substance the plan that we are trying
to work out in California. We are particularly anxious, gentlemen,
to take the young men, when they come out of the law school, and
bring them within the fold of the state bar, not merely as a member,
but ag an active member. Whenever we hear of them getting together
for' a luncheon, or any meeting of that kind, we encourage them to
organize. We have in Los Angeles and San Francisco junior bar
associations, and we were surprised at the active interest taken by
these organizations,

We insist that the members of the board do their part of the
work. Galifornia is a long state. As you know, it is nearly a thou-
sand miles from the northern to the southern houndary, yet during
the first year, gentlemen, out of 15 members, there were 13 members
present at every meeting—at no meeting were present less than 13
members, and at some meetings- we had a full membership present.
These men act without compensation. They get their expenses paid,
but we have limited ourselves even in this to the amount allowed to
state officers, which is eight dollars per day. ’

Now I would like to refer to one or two newspaper clippings that
show what they think of the activities of the State Bar of California.
This is from a rural district, and I may say this, gentlemen, also, as
a part of our efforts, we fry to educate not only the members, but
also the public as to what we are trying to do; we always, at the
district meetings, invite the members of the press to be present.
They criticized us very severely in the past. We went to them when
the state bar act was passed, told them our purpose, and asked for
their support. “We want you to help us if you will. We are sincere
and we want to enlist your aid.” And we also invite to our distriet
meetings any local members of the legislature; and they have visited
with us, and they now understand with greater particularity what we
are trying to accomplish. This clipping comes from a rural paper.
It says:

“Legal fraternity has got new vision. There are signs of
new life in the California State Bar. It appears that the law
fraternity has received a new vision of its respomsibility, new
faith in its inherent goodness, renewed courage to attack the
problems. It is the most hopeful sign that has come into the
life of the State in over half a century.”

Again, from one of our larger metropolitan centers—a conservative
paper. This was written in 1928, after the bar had been active about
six months. ‘

“Enough has been accomplished by the board of governors
of the California State bar, since the State Bar Act of 1927
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became effective, to justify this legislation. The meeting of the
board in Qakland last week brought out ample proof that the
foundation is being laid for a system of procedure and practice
in our courts which will facilitate the administration of justice
without impairing the rights of citizens before the law.”

It concluded its article with these words:

“The law is always conservative, and reforms connected with
its practice must continue to come slowly. But the State Bar
focuses intelligent thought on the problems hitherto faced in
only a haphazard fashion, if at all, and thereby gives promise of
cutting loose from the archaic forms whose usefulness has been
outlived.

“A preat step forward has been made toward bringing the
courts abreast of the times, and the energy and spirit displayed
by the State Bar augurs well for future achievements.”

" And at the close of our first annual convention, the Los Angeles
News carried this editorial: ‘ :

“The Los Angeles News, October 13, 1928:

“The har executive and the Board of Governors have nursed
the bar through. It is a success. The present convention wipes
away all doubts.

“Weak-voiced at first, even incoherent, its strength has
gained through the year. On the convention floor here at Pasa-
dena the voice of the bar has swept forth with full confidence in
the permanence and integrity of its organization.

“Dissensions have been smoothed down as never before when
lawyers gather. There has been more amity. Xven were there
no steps into definite action, the bar, nevertheless, would have
benefited to an immeasorable degree in the educatiem it has
acquired from the study of the problems before it.

“The thing which is most gratifying perhaps, and which is
a safe assurance of its future integrity, is the appearance here
at the first convention, of a fine and sensible minded esprit de
corps.”

And I might say in passing, gentlemen, that it is this esprit de
corps that has helped to zo0lidify the bar, make it realize that the
administration of justice is their problem, and that they must study
these problems and attempt to simplify procedure. Tt is frue that
the slowness with which matters have moved in the courts in the past
has resulted in commissions such as we have today, the Industrial
Accident Commission, the railroad commission, and countless others;
and they are now advocating a commission to try personal injury
cases, becauge our courts are clogged with them. We cannot say we
are not interested. Even selfishly and as a matter of self-preservation
it is incumbent upon us to simplify procedure so that we can retain
business that is now going to other sources. Business men have
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their methods of arbitration. They do not go to the members of the
bar to litigate matters as they did in the past. They eall up the
secretary of their organization, and say,“So and so sent me a car of
silk which was not up to sample”, and they tell this secretary thgy
want it arbitrated. The secretary calls up the shipper, and says “Do
you want me to arbitrate this”. He says, “yes”. They select an arbitra-
tor and inside of 48 hours it is adjusted. The business man feels he can
afford fo take a loss and have done with it., And we must in some
way amend our procedure, our attitude, so that we can settle matte.rs
promptly and efficiently; and when that is accomplished the bar will
regain the confidence of the public.

Let me also add this: the state organization does not interfere
with the local bar association. On the contrary, the state organization
has strengthened the local organizations. There are many matters
that should be given attention by them. For instance, in San Fran-
cisco recently a movement was made to establish municipal courts,
to increase the jurisdiction of the lower courts, and thus take away
work from the superior court or necessarily higher court. That was a
matter for the local association. We considered it, appointed com-

mittees, went before the legislature, and went before the board of

supervisors and advocated these things. 'There are many things
that the Iocal bar is interested in that the state organization feels is
not directly within its province. In any county where there is mo
local bar association, we endeavor to have them form an organization,
and try to get the entire bar together to act as a committee. Some-
times, in the smaller communities, when we have a complaint, the
members there do not wish to examine into it, and we have to
appoint a committee from ancther county.

These are some of the problems. I wish I had time to go over
many of the matters that come before nus. We had a gentleman fr_om
France address one of our meetings, and he gave ns many interesting
facts abont their bar. He said that in France, which is of course a
highly organized self-governing institution, you cannot have a busi-
ness card or a telephone, and you cannot have a partner, you cannot
solicit business, and you cannot send a bhill; things of that kind, And
also, if you have documentary evidence—all these gerftlemen_belong
to a club, and they have lockers, and you put your evidence in your
locker, and opposing counsel puts his in his locker, and they are free
to see it; and he said with a wry smile, “We never miss our ewdenc_e,
it is always there when we come back” They have_ confidence in
each other. ! i

I will point out one of the questions that the board considered.
What should a trial lawyer do if he has evidence that he knows may
affect his case? Should he sit by and say nothing, or should he
present the evidence fto the court? We know how we do and we
know theoretically what should be done, We know as lawyers we
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should help the court in arriving at a just conclusion, and we mow
generally speaking that we consider ourselves pretty good lawyers
if we can manage to keep that evidence out, through some objection.
We merely discuss these problems, which present very interesting

" subjects for thought—not yet for action, but for thought; and the

more you think over them, the more you see why commissions are
created. I was very much interested when I went before the industrial
accident commission, to see how they handle their matters. In this
case that I was interested in there was the testimony of doctors to

- be taken, and I went to the clerk and.said, *I want some subpoenas,

I want to get the testimony of some doctors.” And the clerk
said, “You don’t need a subpeoena, go and get their statements.” I
was a little bit surprised to think that I could go and get a doctor's
statement and introduce it in evidence; but I went before the com-
mission and we sat around a table and discussed it frankly and put
in the statements, and in an hour the matter was decided. I don’t
say we are going to go that far in the practice of law, but at the
same time it is food for thought, ’

Now, gentlemen, I have just about taken up my time and T must
conclude. I like the words of Charles Evans Hughes spoken at the
conference of Bar Association delegates—and when I have concluded,

if there are any questions, in the few minntes remaining, I shall be
glad to answer. Mr. Hughes said;

“The dream that we have, the vision we have-don’t et that
 fail—of lawyers together feeling that we are members of a
profession, feeling that the interests of the profession are
not the interests of a minority, but are the interests of all,
feeling a duty to establish and maintain standards and willing
to discuss with anybody the way to. do it, but intent on getting
it done,”

I want to repeat in closing that I have enjoyed meeting the
members of the har of Idaho; T know that we are al] working along
the same lines, in the hope of improving the administration of justice,
which is the ultimate aim of bar organization. I thank you. (Ap-
plause). :

THE VICE-PRESIDENT: Mr., Webb, I am sure I express the
sentiment of the bar when I say that we are very grateful to you
for this splendid address, and I know it will be helpful to the members
of the State Bar Association. Are there any questions?

ME. FELTHAM: If Mr. Webb would permit, I would like to
ask a question about the practice in his state—I wunderstand they
are working and proceeding under the superior eourt system, and I

‘ would like to ask him how satisfactory that is in his state.

MR, WEBB: Well, of course, it has been the system with ns
for fifty-odd- years; and we have but that one court, the superior
court, which is a court of original jurisdiction, We do move our
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judges around, and it has worked, we feel, satisfactorily. We are
not satisfied with our appellate procedure; we feel we can modify
and simplify that, but insofar as trials are concerned, we have a
fairly simple method at the present time; I think we are pradually
improving.

THE VICE-PRESIDENT: Are there any other questions?

The President of the bar has received a communication from the
American Bar Asgsociation, and the Bar Commission, in taking up
this communication, reached the conclusion that it would not  be
justified in sending a member of the State Bar Association to the
conference of the American Bar Association delegates in Chicago, in
August; therefore, if there is any member of the bar who expects to
attend the conference of delegates of the American Bar Association
at Chicago, I am sure we would be pleased to have that individual
represent the bar of this state.

Shall we pass on to the next order of business?

We will have at this time, instead of the further discussion of the
Judicial Council report, the report of resolutions committee, Mr.
Graham, '

MR. GRAHAM: Mr. President, and members of the bar.

T listened with much interest to the address of Mr. ‘Webb of

California, with regard to the trials and tribulations of the bar of

California. I have been fortunate enough to attend a number of
state bar meetings in Idzaho, and every time I go away discouraged,
. and think there is no hope, by reason of the lack of interest mani-
fested in our bar. However, I am glad to see at this meeting a
slightly larger crowd than usual, but still a meeting in the city of
Boise, with 125 members of the bar in this city, it is not very compli-
mentary to the State Bar Association to see so few from the city of
Boise present today.

I wish you would refer to your report of the Judicial Couneil,
because I am going to refer to that in the resolutions which have
been unanimously signed by the members of the resolutions commit-
tee. : ’

WHEREAS, at our meeting at Idaho Falls a year ago, this
association authorized the creation of the Judicial Council, and
that thereafter the membership of said Judicial Council was
appointed, and said Couneil undertook its work and has rendered
to each division of this association and to this meeting construe-
tive reports,

NOW, THEREFORE, BE IT RESOLVED:

I.

That the Idaho State Bar Association in annual convention
assembled commend the Idaho State Bar Commission for its
efforts in creating a Judicial Couneil, and that this association
express to the Judicial Council its appreciation for its efforts in
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i_:he investigations heretofore made, and the obtaining of valuakle
information in the way of statistics for future use, and that we
urge the continuance of said Judicial Council and its activity
with full confidence in the ultimate benefits to be derived in the
administration of justice as a result of its activities.

II. ’

WHEREAS, during the last fifteen years the cost of living
has greatly increased and the present salaries of the members
?:E our state judiciary were fixed at 2 time prior to the increase
m. the cost of living, and said salaries are not commensurate
with the ability, education, experience, and services demanded of
the members of the judiciary;

THEREFORE, we urge that the salaries of the justices of
the. Supreme Court and of our distriet judges be increased.

II1.

That the question of the manner and method of selecting
members of our judiciary be referred back to the Judieial Couneil
for t‘he purpose of having the Judieial Council work out the
machinery for the nomination by the organized bar of this state
of the candidates for judicial positions.

IV.

That we apprové the idea of the transfer of probate eourt
work to the district court, the machinery for accomplishing the
same to be worked out in detail by the Judicial Council.

.S‘ome of you members who have been wondering whether the
Judiclal Council should remain, will very readily see the -necessity
why the Judicial Council is still remaining in office.

V.

That we are unalterably opposed te any plan for the division

of the state into three or four judicial distriets.
: Vi

That we are opposed to the suggestion that in misdemeanor
cases ;md civil cases the jury in the district court consist of six
jurymen or of any other number less than the present statutory
number.

VII,

) We'apprnve the suggested statutory amendment providing

in certain instances for the combining of two or more different

offenses under separate counts in an indictment or information

with the proviso, however, that in such case conviction can bs:
had on only one of such counts.
_ . VIIL.

) We are opposed to the sugpested statutory amendment re-

quiring the defendant to produce the names of his witnesses.

IX.

We are opposed to the suggested statutory amendment mak-

LR SR,
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ing it the duty of the trial court to examine prospective jurymen.
X,

We approve the suggested statutory amendment relative to
the giving of instructions in either criminal or civil cases as set
out on page 27 of the report of the Judicia} Council.

XI.

‘We are opposed to the suggested statutory amendment that
in eivil or criminal cases the trial judge may comn}ent on the
weight of the evidence and the credibility of the witnesses, or

either.
XII.

We approve the proposed statutory amendments authorizing -

the rendering of a judgment non obstante veredicto.
XIII. . )

We approve the suggested statutory provision for hearing
and disposition of motion for new trial set out at the bottom of
page 28 of such report. -

. XIV. .

We approve the suggested statutory amendment relative to
ruling on motion for new trial as set out on page 29 of such
report.

XV, )

We approve the suggested statutory enactment relative to

a plea in abatement as set out ;m page 29 of such report.
XVL

We approve the suggested statutory enactment relative to

pleading written instruments in haec verba as set out on pages 29.
and 30 of said report.
XVIL,
‘We approve the suggested statutery amendment having to do
with dismissal or nonsuit as set out on page 20 of such repott.
JUDGE BRINCK: May I interrupt?

MR. GRAHAM: Yes. :
JUDGE BRINCK: Did the committee, in the last recommenda-

i i i i hat was sugpgested—in the
tion, have in mind the clerical change &l ted-
last sentence of that proposed statute, the fourth subdivision v&:as
incorporated in that last sentence through inadvertence. IF wag m;
tended that that last sentence apply only to the fifth subdivision o
the statute, )

MR. GRAHAM: I do not know that I guite get you?

JUDGE BRINCK: It was intended that the provision that volun-

tary non-suit suffered by the plaintiff at any time t_:efore he rest;d
his case should result in a judgment that was not a Ju.dgment on t.e
merits. The way the statute iz drawn, and appears 11.1 that reploltt:
the judgment in such case would be one on the merits. ’].Z‘h'e. gi
sentence should read: “A dismissal under the fifth subdivision™,
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referring to a non-suit, the motion of defendant shall operate as =
bar to another action, but not that dismissal suffered by plaintiff
upon the trial and before he rests his case, or abandons his case, it
was not meant that that should be a judgment on the merits,

MR. GRAHAM: Oh, no—that was not the intent of our com-
mittee, : '

XVIIIL,

It appearing that the enforcement of the criminal law of
this state will be greatly aided by the establishment of a compre-
hensive eriminal identification system in connection with the
state penitentiary, and that such system can be created and
maintained at very slight expense,

BE IT RESOLVED that this association favor the estab-
lishment of such a system and that we lend our assistance to
seeure the same,

I might suggest that in the diseussion of this, the members of the
committee felt that the power should be exercised with some discre-
tion, that it should not be used, fingerprinting of every misdemeanor,
every man convicted of a misdemeanor, but that it should be confined
to felony cases, after conviction.

XIX.

RESOLVED that a determined effort be made by this asso-
ciation to secure greater co-operation from the local bar asso-
ciations of the state to the end that greater interest may be taken
by individual lawyers of the state in the activities of the state
association, and that wherever possible local bar associations be
created, and that closer co-operation be had between this asso-
ciation and the American Bar Association, and that all members
of thie association be urged to become affiliated with the Ameri-
can Bar Association. ’

The idea being to link up the local har associations, the state bar,
and American Bar Association for co-operation.

XX,

The present supply of printed statutes and session Iaws
being practically exhausted, necessitating the reprinting thereof,
we recommend that an expert recodification, annotation, and
indexing of our laws be had.

XXI.

RESOLVED that the association approve the publication of
a law journal by the College of Law, University of Idaho.

The question was suggested that we link the College of Law and
the bar association together in the publication of this journal, but
the committee took the view that the matter ought to be a publication
by the College of Law, with such assistance as the members of the
bar can render to the College of Law, without any legal. obligation
resting upon them for the expenditure of money.

p————r
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XXII.

We recommend that the power now given by statute to the
Governor for the transferring of distriet judges be vested in the
Supreme Court, and that the Judicial Council of this state make
a further investigation and recommendation as to the condition
of the dockets in the several distriet courts, in order that the
Supreme Court may exercise closer supervision of the work in the
various districts.

XXIII.

We recommend that the Bar Commission appoint a legisla-
tive committee for the purpose of drafting and causing to be
enacted legislation carrying out the recommendations adopted by
the associatiomn.

o ~ XXIV.

We take this means of thanking the members of the local
bar association for the many favors and courtesies extended to
the members of this association during this convention, and teo
make their visit in Boise a pleasant one.

_ XXYV.

We hereby extend our thanks to the Honorable Joseph Webb
as President of the California Bar Association for the splendid
address which he delivered to us.

I now move you the adoption of the report of the committee on
resolutions.

A VOICE: Second the motion.

MR. MERRILL: I would like to move to amend that motion
that the recommendations be acted upen one by one, not as a whole.

A VOICE: Second the motion.

THE VICE-PRESIDENT: The motion to amend the original
motion is before vou. All of those in favor of the amendment will
say “aye”. Those opposed #“no”,.-—The ayes have it.

MR. GRAHAM: Let me suggest, in order to expedite matters,
I will reread them section by section, and then they can be acted
upon. Will that be satisfactory?

(Mr. Graham read Section I of the report of the resolutions
committee).

On motion, duly made and seconded, this section was adopted.

(Mr. Graham read Section II of the report of the resonlutions
committee).

On motion, duly made and seconded, this section was adopted.

(Mr. Graham read Section III of the report of the resolutions
committee).

MR. MERRILL: I would like to know If it is the thought of
the resolutions committee that the Judicial Council be limited in any
respect in that regard? The survey committee recommended, as you
will recall, the theory of electing the members of the judiciary on a

i o
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non-partisan ticket, and the theory of the non-partisan ticket was all
that was suggested, not the machinery—in other words, whether or
no.t the theory of electing judges without reference to political affili-
ations be approved. If that is the thought underlying number three
I am in accord. J

] MR. GRAHAM: To a limited extent, that the power of nomina-
tion be vested in the bar.

MR. MERRILL: I would like to propose a substitute motion;

RESOLV_ED, that the theory of electing judges without ref-
erence to political affiliatiens be, and the same is hereby recog-
nized to be sound, and

BE IT FURTHER RESOLVED that the Judicial Council
be, and the same is hereby requested to give special study to the
methods by which this theory may be given practieal effect, and
report sueh plans to this association for further consideration.
‘THE VICE-PREBIDENT: The question is on the substituted

motion.

.MR. KAHN: May I ask if that is a recommendation of the
Judicial Council?

MR. MERRILL: No, it is my own.
MR. KAHN: Or of the survey committee, Tather, I mean.

MR, MERRILL: It is the theory of the survey committee.
MR. KEAHN: May we have the original section read once more.
d)(Section III of the report of the committee on resolutions was
read}.

MR. GRAHAM: I am opposed to the substituted motion. It
does not mean anything—we recognize the principle of non-partisan
election. Provided it is linked up with the power of our organization
yes, If you want to go back to the old system of selecting judges f
am opposed. ’ |

MR. MERRILL: That can be a matter for future consideration.
This has to do with the theory. ‘

] MR. GRAHAM: We think our motion is specific, that the ques-
t_‘,mn of the manner and method of selecting the members of our
judiciary be referred back to the Judicial Council.

MR. MERRILL: For what purpose?

MR. GRAHAM: For the purpose of having the Judicial Council
work out the machinery for the nomination by the organized bar of
the state, not by the laymen. Now you have the question as t.o

- whether the bar are going to nominate these non-partisan judges, or

whether laymen are going to do that. The Judicial Council ean bring

in any report it desires, and it is not limited. We recommend that
the bar and the Judicial Council work out a plan of the bar making

the nominations.
A VOICE: The question,
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THE VICE-PRESIDENT: All those in favor of the substituted
motien will stand.

(Nineteen members vote in the affirmative.)

THE VICE-PRESIDENT: Those opposed.

(Twenty-three members vote in the negative.)

THE VICE-PRESIDENT: The chair declares the substituted
motion lost.

Whereupon, on motion duly made and seconded, the adoption of
the section read by the resolutions committee was carried.

(Seetion IV of the report of the Resclutions committee was
read).

MR. GRAHAM: In other words, all we do is indorse the prin-
ciple of the transfer of the work from the probate court to the district
court. i

Whereupon, a motion was made for the adoption of the section,
and duly seconded. - :

MR. GIBSON: I think we should have a chance for a few
remarks on that. '

THE VICE-PRESIDENT: If there is any discussion, I will be
glad to recognize you.

MR. GIBSON: I have no diseussion except, I doubt the worka-
bility of it. Suppose I was a resident of Elmore county. The court
meets there twice a year. Suppose I have some probate matters, and
I must take these to the district court. We all kiow that in probate
‘matters there are very many preliminary steps—many things that
ought to be done by the judge, not the elerk. I can see many obiec-
tions to the transfer of the probate work to the district court. Tt
must necessarily be left, there are other branches, the juvenile, and
so forth, and there are a number of things that won’t work out
where you have not a district judge, or some judge, gitting in the
game county at that time.

MR, HACKMAN: Mr, Chairman, that is a matter which will
have to be worked out.

MR. GRAHAM: I think the objections have to do with the
machinery, rather than the principle. o

MR. McEEEN MORROW: It seems to me that the section

as presented by the resolutions committee—Mr. Graham will correct
me if 1 am wrong—they have just approved of the recommendation of
the Judicial Coumeil in that regard, and make no reference in the
resolution to the detailed matters being handled by the clerk, and I
do mot think the way they have the resolution worded it is broad
enough to cover that phase of the machinery. Perhaps the committee
has considered it, but as I recall the reading of the resolution, it does

not. I would like to have Mr. Graham explain the views of the reso-

Jution committee as to that phase, as to the detail, orders and notices,
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all that sort of thi i :
the elogl. ing, which the council recommended be handled by

oty l;&nlz.l. ‘ET‘EI{;&IEIALg 1:I think your objection deals with the machin-
o éh . not attempt t'f' go into that. We were not interested
e machinery,—we recognized that the means to be emplog éd d
not app?ar, s0 we tefer it back to the Judicial Council to. ‘Yk X
the details of the plans to carry it into effect. ol ont

THE VICE-PRE . s ‘ )
the motion. SIDENT: Read the question before we call for

(Section IV of the report of the resolutions committee wé.s read)
e ’Ic‘lH(f:ﬂYI'CE-PRESIDENT: It has been regularly moved and
) :: eh : at we adopt the resolution, the recommendation as read
“y “e chairman of the resolutions committee. All those in favor sa
aye’—those opposed will say “no”. The motion is. carried, Y

(Section V of th . ]
as follows:) e report of the resolutions committee was readr

“That we are umalterabl
. ¢ v opposed to any plan f he divi-
sion of the state into three or four judicial distgicts “01' e am

It was duly moved and seconded that the section b

read. be adopted as

abuult\d.B;.. (gIPITENHEIM: Inasmuch as the committee feels Ithat. Way

a lt: 1 ’1:1ght, but I do not believe in putting in this Scoteh word

unaMi;alglIrl A'H‘X;Iy ean’t you let us swallow it a litﬂe eagier? '
. : Would that help you any?—We migh .

i yI—W i
you lzl;z dropping that, knowing your proclivities. © might pucify
. snb::;t lgflz‘E}ftIéEIll\i : I_witl;; say that the committee has ad.opted

e later, in the resolution having to d ith the
transfer of distriet judges, and if this i o of the matortts ¥
! . ig is the view of the majorit
can stand for it, but I do not like to go on record that I am Ln;.l?;r’ !
ably opposed, even if the chairman is Scotch! e
. w]:flll?c.i. MERRILL: Tht.a members of the bar do not like that idea.
:  seem to me thzf.t it would be the most gracious thing éimp]
ac; lf:;:eg; !)ty_. be:rmg this in mind, that the northern division met 'ah()it
it, and recommended it to us, and the eastern divisi net
and approvefi it, and recommended it to the state bar. 1;'\112‘1;:11 hIZ::
w[:zl are slapp},ng both of them in the face by using the words “1.{11'a1te1--
ably 1\011;%:»059(1 . If we don’t want it, let’s keep still, and pass it by ‘
e .ﬂﬁAII::;I :Secbéﬁy I dmttter;upt long enough to ask, 'Witlh Tefer-
¢ n adopted, when we say we app‘ro‘ve a pl
v._rouId that authorize the Judicial Couneil to draft a bill for sut?mai';].s]:
slon;I;haCiT:Rwas the effect of adopting the resolution? 4
. AHAM: The effect was to refer it b: ‘ ici
Couneil to work out the machinery. e 1t back to the Tudicle]
ﬁg KQHN: Then they would submit the machinery?
. GRAHAM: At the next annual bar meeting, for a,pprové!.

i

—
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The result of adopting this resolution would simply defer it till the
next bar meeting. That was the purpose of the resolution.

In answer to Mr. Merrill, let me suggest this reason why the
committee thought—why we are not in favoer of passing it over. .We
could not do that conscientiously and in justice to the bar association,
by reason of the fact that two divisions had approved. of it,—we do
not want any inference drawn that we are in favor of it.

MR. BURKE: I do not feel, after the consideration that h.as
been given to this subject by this Judicial Council, that this associa-
tion at this time should go so far as te say they are u.nalt»erably
opposed to it. There must be some merit in the suggestion, ?ther-
wige the Judieial Council, who have given thought and 'attentlor.l to
this, and the other two divisions that have appr-?ved it, certainly
would not have approved it. I do not think it is right for the com-
mittee after the consideration that has been given, t? take that sta_nd,
because I, personally, feel that there is some merit in t_he suggest.mn,
and we might want to retrace our steps, and by crossing tl}e jbndge
in this manner we certainly commit ourselves, the bar_assoclatmn, to
such an extent that if, after more mature consideration, we_should
desire to adopt it, I think the bridges would be burned behind us,
having opposed this recommendation.

MR. GRAHAM: May I suggest that the Judicial Council'd'id
not recommend this plan. The survey committee did. The Judicial
Council simply set it up as a recommendation of the survey com-
mittee. : o o

MR. FRAWLEY: There is absolutely nothing in the suggestion
that was an attempt to slap any division, or any section of the .sta‘te,
in the face. From the facts as presented to .us, there was no necessity
that the suggestion as made by the subcommittee be adopted. There
were no facts, or anything given in their report, from cover to cover,
that would give any reason why the district judges, who are periorm-
ing their duties today—why their districts.should .be .changed, and we
simply desired to put it straight before this assoeiation that we were
not in favor of that change, or making these suggested changes unless

good cause was shown. (Applause). . )

I think we must all admit that the survey comm1tte.e was acting
in good faith. I do not think there ought to be any feeling with re-f—
erence to their finding, and if the chairman woulq consent to it,
I would suggest that this resolution be deferred until we get_ to the
resolution of the transfer of judges, and perhaps at that time we
can work it out without any difficulty. ‘

MR. McKEEN MORROW: The thought occurs to me—I agree
entirely with Mr. Oppenheim with reference to the use of that v.tord
“unalterably”—but this further thought occurs to me along the lines
of Mr. Oppenheim’s discussion yesterday, that bef?re we can get ar.ly
action on this matter of district judges, the practical matter, we will
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have to-have two sessions of the legislature, because before the legisla.-
ture convenes we will have ¢lected distriet judges for a four year term,
so either the 1931 session, or the 1933 session can take some action if
by that time it is found necessary, with reference to the matter of re-
districting. So it seems to me that the wise course for the .associa-
tion, in.view of the recommendations of the survey committee, and
the action taken by the two divisions of the bar, would be to refer
this matter back to the Judicial Council, in connection with the matter
of the later resolution there, regarding the transfer of judges from
one district to another, and give the bar, the bench, and the litigants
a chance to see how that works out, and not go on record at this time,
with insufficient information, and in view of what has already been
done, as unalterably opposed to that proposition. I myself feel, there-
fore, as the resolution is worded, constrained to vote against it.

ME. WALTERS: As mover of the adoption of the resolution,
and since there seems to be serious objection to the nationality:.of
the word “unalterably”, I ask consent for the substitution of the
word “ferninst”! . .

MR, OPPENHEIM: I move that the further discussion on this
section be deferred until we arrive at the discussion on the resolution
relating to the transfer of judges from one district to another.

MR. GRAHAM: Let me suggest, rather than to defer this, -let
us consider that in conjunection with this resolution.

{Section XXIY of the report of the resolutions committee was
fead).

Whereupon, it was duly moved and seconded that the resolution
be adopted. .

MR. OPPENHEIM: I move that these two resolutions be re-

ferred to a subcommittee of three, for the purpose of redrafting them

for the record, to render them more palatable.
MR. GRAHAM: Second the motion. :
A VOICE: I move to amend the first resolutions read by Mr.

. Graham by striking out the word “unalterably™. :

MR. GRAHAM: With the consent of the other members of the
committee, we will strike out the word “unalterably”, as it seems to
grate on somebody’s nerves. I wish to assure you, however, that the
resolutions committee had mno intentiom of slapping anybody in the
face.

MR. BURLEIGH: I move the adoption of Resolution number
IV with the word “unalterably” stricken out. )

MR. KAIN: If it would be permitted I would like to make the
suggestion that this should be deferred. I do not feel competent to
say at this time whether we should change this system of districts or
not, This manner has been in force for so many years, and I do not
see any absolute need for a change, but it seems to me that it is a
matter which should be given careful attention, and therefore, if it is
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in order, I move that all action on the question of redistricting the state
into judicial districts he deferred until the next meeting of the State
Bar Association. That would give ug all, I think, further time {o
carefully consider it and stndy it. I feel it is a very important mat-
ter to the bar, and to the judiciary, and to the laymen as well, and
frankly I confess I am not conversant enough with the system to say
what should be done, and for that reason I move the adoption of the
motion which is in accordance with the idea advanced by Mr. Morrow,
and that the matter be given most careful consideration.

JUSTICE BUDGE: As chairman of the Judicial Couneil, I
hesitated to vote upon any of these questions, and have not done so.
This subject, as well as other subjects that have béen presented dur-
ing this meeting, was very carefully studied and conmsidered by the
members of the council. I do not know, of course, what would be the
best to do in view of the situation that presents itself here at this
time, but there is one thought that I want to leave with you, and that
is this: It might be found wise to change the districts, not to redis-
trict them in the sense that the word may be used, but you may find
in possibly one district they have too many counties, the work is
burdensome and eannot be attended to by the judge in that district
ag it should be, and you may find that there is another district where
you could add a county onto that district, or two counties, and thereby
equalize the work. The only thought I have in mind is this, that we
do Rot put this association in the pesition, or put the council in a
position, so that something of that kind cannot be done if it is found
advisable to do it.

MR. PARIS MARTIN: I want to second Mr. Kahn's motion,
and my thought is that after having received the report and the
recommendation of this survey committee, and having made their
recommendations, and the other divisions have passed favorably upon
the matter, that we should be very slow to act in an arbitrary way
and slight what they have done, I think this should be referred back
for further consideration.

MR, GRAHAM: I am sure those who have been taking part in
this discussion are not doing it to in any way condemn what has been
done by this Judieial Council, and this bar association is deeply
grateful to that committee, but the Judicial Counecil did not recom-
mend this. It was a question snggested for consideration. There isn't
anything else in the report of the Judicial Council advising its adop-
tion, and there is no need to take the position that we are going to
insult the Judicial Council by acting upon it. Every man in this
room feels thankful for the service rendered by the Judicial Council,
but we have a right to take up and consider all of these questions
as they come up. There is no logical reason, also, why this conven-
tion, which is a state convention, has to be regulated by what the

other divisions have done. : :
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. "‘MR. MERRILL: Is there a motion, and if go, may I know what
it is? i

'IjHE VICE-PRESIDENT: There is an original motion, and a
substituted motion, the substitute motion having been made by Mr.
Kahn and .seconded by Mr. Martin. '

MR. MERRILL: Perhaps, in the discussion, due to the interest
n}any of us have in this proposition, more heat than light has been
d1splayed, and for which I am responsible, undoubtedly. In my first
statement I did not mean in any sense of the word to exhibit heat.
That merely came out as a natural way of expression. I merely want
to say this, gentlemen, that we must remember we have certain rules
and regulations by which we are all bound, and one of those, as I now
remember it, is this: that where there is a state bar meeting, and
no division meeting held, that meeting is also a division meeting of
that district, and that when divisions disagree on any proposition,
the matter must be referred to the members of the bar by method of a
referendum, and therefore it would not be possible, it seems to me,
under the fules of the bar association, for this resolution, expressing
yourselves unalterably opposed— - '

MR. GRAHAM: The word has been stricken out.

MR. MERRILL:—for this resolution, expressing yourselves op-
posed to the stand taken by the other districts, to be acted upon. The
most that ought to be done should be to refer the matter to a refer-
endum of the entire bar, but if the motion as urged by Mr, Kahn is
passed, it seems we will be relieved of that duty, and the matter will
go back to the committee, which will give the committee a great deal
more time to assemble the facts and make its report again, with
recommendations. If those recommendations are not satisfactory, the
matter could not in any event be passed.

MR. FELTHAM: You mean a referendum to the lawyers?

MR. MERRILL: Yes. ‘

THE VICE-PRESIDENT: Shall we get down to business on
this matter and vote on the substitute motion?

A VOICE: 'The question,

THE VICE-PRESIDENT: The substitute motion is to defer
action on the motion for redistricting until the next bar meeting., All
those in favor of the substitute motion will say “aye”—those opposed
“no”. The chair will call for a standing vote. All those in favor of
the substituted motion will rise.

(Twenty-seven voted in the affirmative).

THE VICE-PRESIDENT: Those apposed.

(Fifteen voted in the negative). )

THE VICE-PRESIDENT: The chair declares the substitute
motion passed. ‘

ME. OPPENHEIM: Now, I move the adoption of the second
Tesolution that we were discussing, for the transferring of judges,—
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number XXII, T think it is. ‘
{Section XXII of the report of the resolutions cemmittee was
fe?fl?u'm; FELTHAM: What does that mean, to take the matter
out of the hands of the Governor, as it is now, and placé it in the
hands of the Supreme Court?
" MR. GRAHAM: Yes. . _ .
" Whereupon, the motion was duly second_ed, put, and. carried.
{Section VI of the report of the resolutions committee was read).
. .It was duly moved and seconded that the section be adopted.

ME. BURKE: I move an amendment b:zflad‘ding the”wo'rds,"‘but
we approve of a jury of six members in the ]UStJ:ce cqurttill nlltayts:i,::).:llr
that the prosecuting attorneys are more ccgnce.rned with the §1 ua
of jurors in the justice court than in the district court.

“THE VICE-PRESIDENT: Your metion is lost fg.\: want of a
second. “The question is, the original motion. Al.l ;hose in favolf, sa?
“ave”those opposed “no”. The motion is earried. ) '

aye(Secf:icm VII of the recommendations of the resolution corpm1ttee

was read). : )
It was duly moved and seconded that the recgmmendatlon bé

o E ESIDENT: Any discussion?

THE VICE-PR : _ ? ‘

MR. OPPENHEIM: I want to ask the chairman—does not tht?
proviso kill the intent of the recommendation?
" 'MR. Z. REED MILLAR: Almost! . ..

‘MR. SOULE: It is péing to place us under considerable of
héhdicap"iri this, that it is going to require the stat_e to 9.ccumu'l‘at.:h::\a
vast amount of evidence; assuminhg there be -thrge counts in
indictment, two of which must of neeessity be cast out.- 1 :;.rl‘ove—t
rather, I shall state that if the members of _the commltteg‘ir.rcgnng
negati"fe my suggestion, my vote shall be vehemently against the
mso};;ll'\’?niﬂILLAR- I would like to move to amend the resohiti‘c‘m to

v effec ‘ provise resolution.

i& efféct that the provisc be stricken from the Teso o
e el\fzg? JAMES: The purpose of that proposed amendment,'.as. I
redad it, 45 to make possible—or impossible, I fshoul.d say, the _mmcairl-‘
riage ‘o”f jiistice, when it is very difficult to distinguish betweenrlcerta in

offenses, such as embezzlement and lareeny, but‘the commltlteeths
) osed' to anything which makes it possible for a jury to conv1?t the
nf:]fn of both. Personally, I am cpposed to the practice Iv]:)fdc;,_;mvlctlnﬁ
‘ ix ti ‘We have had too muc
from two to six times for one o‘ﬂ’ense. ‘hav o
gfmg:‘;t. " This relieves the prosecuting attorneys of _the daﬂiq;}ty
which confronts them, and it seems to me it gives them  all that they

thould ask. ' In the:case I have suggested, if it developed on the evi-

dence that it is larceny of which he is guilty, he can be convicted
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of that offense; if it develops that it is embezzlement, . he ean be
convicted of that; but in the name of common sense, let's ot make it
possible for him to be convicted of both.

. MR, MILLAR: T would like to ask the committee, in view of the
resolution as it now stands, as that is, as they recommend it, that a
conviction could be had only upon one of these offenses, supposing as
in the instances T eited this morning, that there were other crimes
committed in the commission of or in conmection with the particular
offense, and that the jury returned their verdict of guilty, on one
offense. Would the return of a verdiet of guilty there stand as an
acquittal or a bar to a prosecution on some other offense? Is that the
intent of the committee?
~ MR. GRAHAM: To illustrate, suppose you take burglary, and
larceny, two counts, and the jury may convict of one offenze. We do
not want it to be understood that the jury may find him guilty first
of burglary and then of larceny, and have the court impose a ‘double
penalty; it is one zet, one crime committed, and the court should
punish him but once.

. MR. MILLAR: My question is, suppose the jury has found the
defendant guilty qf'_one offense charged, does that stand as an
acquittal, or as a bar to the prosecution separately on the other
charges at some other time?

MR, GRAMAM: That would naturally follow.

MR. MILLAR: Under the circumstances suggested this morn-
ing, in the specific case of issuing a fictitious check, from the very
nature of the case it will appear that another and yet a distinet
offense was committed, though they were connected together in their
commission; that is, the defendant could also be prosecuted for
forgery and obtaining money under false pretenses, so the three
were charged and the defendant was found guilty of the ome of
isguing the fictitious check.—Supposing that were the case, then that
would stand as a bar to the prosecution of the other offenses,

_MR._GRAHAM: Yes. ) :

- MR. MILLAR: Then I would be opposed to the adoption of any
recommendation with that question in it. ) -

MR. BURKE: This original section was taken from California,
and has worked out very well in that state. As I see the proviso, it
seems to me that we would be better off without it. There is a
question as to whether it won’t be a. detriment to us. I don't think
it- is advisable to adopt the amendment with the proviso.

THE VICE-PRESIDENT: Are vou ready for the question—-the
question is on the motion to adopt the recommendation. '

--MR. BURKE: 1 understood there was an amendment.

THE VICE-PRESIDENT: I did not understand there was a
second ? o C
MR. MILLAR: Yes, there was a second, T seconded the motion.

L4
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THE VICE-PRESIDENT: Al right, the question is on the
amended motion, striking the proviso. Those in favor of the substi-
tute motion will say “aye"; those opposed “no”. The motion is lost.

Whereupon, the original motion was put and carried, and the
recommendation adopted.

(Section VIII of the recommendations of the resolutions com-
mittee was read.)

. MR. BURKE: I have not the slightest doubt about the outcome
of this motion; however, I want to say something.

As I look into the faces of several gentleinen around me who
opposed me in the trial of these cases, I know what their votes will
be. However, I think if this matter was given real serious consider-
ation there is a lot of merit in the suggestion, and I eannot see why,
if you are concerned with advancing the interests of justice, and the
ultimate improvement of court procedure—I canmot see any reason
why we have to be befogged with a lot of things that come up at the
last moment. If it is sensible to require the state to give the defen-
dants a list of ifs witnesses it is equally sensible to require that the
defendants give a list to the state of their witnesses. We are as
much at a handicap, certainly as a defendant. Perhaps, it will be
said that the defendant’s interests outweigh those of the state. If
that is true, that is the only reason I can see why it is not just as
reasonable for the defendant to give us his witnesses as it is for us
to give him our witnesses. It seems to me that if you are going to
adopt ‘this resolution, to be consistent in the matter you should do
awﬁy with the proviso requiring us “to give our witnesses to the de-
fendant. They have a preliminary examination, which discloses the
state’s case, and it seems to me as a matter of equality, to put us on
the same footing, that we should not be required to give them a list
of our witnesses.

" MR. LARSON: In connection with what the prosecutor from
Ada County has said, I might call this matter merely to the attention
of the members of the bar, because I have been confronted with it
frequently in the past. The state is largely in the dark as to the
defenge that will be interposed. When the defense comes on, they
will probably have a dozen or more alibi witnesses, and you have no
means of combating such a defense. You know nothing about who
their witnesses are until the last minute, and the ends of justice are
frequently defeated, This iz one of the most serious difficulties
confronting a prosecutor. If these witnesses were endorsed, or their
names divulged to the prosecutor, the state would have the opportun-
ity of checking up on these witnesses and checking up on its own case
to meet the sifuation. As it is now, we are absolutely at the merey
of that sort of defenge. ‘ :

MRE. FRAWLEY: I am a little surprised at the prosecutors, not
very much surprised, however, that they try to make their duties

»
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somewhat easier. Mr. Burke made the statement to the effect that he
would nullify the provision that has existed ever since the time of
the Magna Charta, that 2 man aceused of c¢rime would be confronted
by his accusers. Now it has occurred to me that if you open the door
—under the practice in this state, where a man is accused of an
offense, a preliminary examination is held, and we find that the pros-
ecuting attorneys do not make any disclosures whatever except of
sufficient testimony to hold the party over to the district ecourt or for
trial. If you throw open the deor and give to the prosecuting attorney
a list of your witnesses, he might use it in the right way perhaps,
but what about police officers, what about deputy sheriffs, what about
those active and insisting upon the prosecution? Why, vou could
very readily imagine that these witnesses would be intimidated with
a great array which is usually brought to the assistance of the pros-
ecuting attorney. I say it is unfair, it is unheard of, in the practice
of law. I mention this fact, also, if T may be permitted to do go, that
T at one time was prosecuting attorney of this eounty, and I say that
the machinery is sufficient for the officers to properly prosecute a
party, without making definite disclosures or having disclosed or
pointed out the defendant’s witnesses. :

MR. DUEBENER: Just one thought in connection with what
Mr. Frawley has said. I, too, have had experience with police offi-
cers, and realize their zeal in endeavoring to coerce witnesses who
may be brought on behalf of the defendant, and for that reason we
should not adopt the resolution recommended by the Prosecuting At-
torneys’ Association.

MR. BURKE: Just a minute—I do not feel that that should
go unchallenged. If that is the only basis you have for challenging
this resclution, it seems to me that it is certainly wrong. I do not
believe there is a man in the room that believes the sheriff ar police
officer in their county would abuse that privilege at all! {Laughter)
If t_hat is the reason why you are voting against this suggestion, it
is all right with me. I may say that the same thought may apply
to the defendant. There is a possgibility that the argument should
work both ways.

THE VICE-PRESIDENT: 1 think you all understand the
motion. The question is on the original motion to adopt the recom-
mendation of the resolutions ecommittee. i

Whereupon, the motion was duly put and carried,

{Section IX of the recommendations of the resclution comimittee
was read.) '

Whereupon, on motion duly made, seconded, and carried, the
resolution was adopted.

(Bection X of the recommendations of the resolution committee
was read).’ : . ' :
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‘Whereupon, on motion duly made, seconded, and carried, the reso-
lution was adopted.

{Section XTI of the recommendations of the rvesolution committee
wasg read). } )

Whereupon, it was regularly moved and seconded that the reso-
lution be adopted.,

MR. MILLAR: I am like Mr. Burke, I know how it is going
to come out, but I can't refrain from saying something in favor of
this resolution giving the court the privilege of commenting on the
credibility of the witnesses and the weight of the evidence. It seems
to me that there is a great deal of merit in this suggestii)h that will
apply to civil cases as well as criminal cases, and the trend of the
legislatures throughout the country is toward adopting it. I am sat-
ssfied that if this were tried——given a fair and jmpartial trial, that
the result would be the same as in the other jurisdictions where it has
been tried. It is a matter of history and a matter of common know-
ledge that without this provision the trial judge with his learning
and his ability sits on the bench with his hands tied, while practicing
lawyers worship at the shrine of form and go through with their
procedure, and the trial judge has no more power there, with all of
his training, and all of his experience as a trained judge, to.do any-
thing; and it seems to me that this body, in this intermountain coun=
try, with its consciousness of the development and progress in the
administration of justice, should not sit here and lightly pass such a
matter by. Let me suggest that if anything is dome with either
of these matters, that it should be referred back for further consider-

ation upon it, but I do not think it should be laid on the table or be

laid aside, for we are coming to it in a short time. ]
MR. JAMES—To my mind—I am not speaking for the other
members of the committee, but to my mind this represents one of
the attempts which are being made to eliminate the jury system.
There seems to be a plan to bring that about, sponsored by people who
have no confidence in the jury system. Personally, I have the greafest
confidence in the jury system, and I believe that a jury.can do justice
where a court could not. A court is a man, just the same as the
members of the jury, and sometimes a judge will inadvertently make a
statement with reference to some of the facts of the case. ‘What does
the jury do? Every juryman hangs with bated breath upon the
judge’s remarks, to hear some word which will indicate the way the
judge feels about it, and when he catches anything indicating that
the judge has made up his mind, we all know what he does. Some-
times -the judge will have indigestion, sometimes he may be preju-
diced, and if he is accorded this privilege, to my mind it will eventu-
ally destroy the jury system, and I see no reason for casting away
that system which has taken us so long a time to bring about.
MR. GRIFFIN: How can you say that, when in England it has
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been in forte at least since the Reformed Procedure, and in the Fed-
eral court system since its foundation, and in many other states?

) MR. JAMES: My recollection of that is that the language of
this_-proposed amendment goes farther than the language of some of
the statutes, and goes farther than even the Federal courts do. Now,
this permits the trial judge to comment on the weight of the evidence.

MR. GRIFFIN: ' That is the rule in the Federal court; that is
the rule laid down in the decisions; there is no statute.

) MR. JAMES: I realize there is a tendency in various jurisdic-
F;ons. to do those very things, but I think it is possibly due to the
influence of prosecutors. Why should anyone want the court to
c.:omment on the evidence, and the credibility of the witnesses? The
;|u_1"y are there to determine that question: why permit the court to
poison their minds first with that matter? I think there is a funetion
for both the conrt and the jury, and I am opposed to permitting either
one to absorb the function of the other.
~ - THE VICE-PRESIDENT: I think the members of the bar have
made up their minds. The gquestion is on the original motion to
adopt the resolution. All those in favor of the motion will say “aye”;
those opposed “no”. The ayes have it; the motion is declared carried.

{Section XII of the recommendations of the resolution committee
was read).

Whereupon, upon motion duly made, seconded, and carried, the
resolution was adopted.

(Section XIII of the recommendations of the resolution committee
was read), - -

" -'Whereupon, upon motion duly made, seconded, and ecarried, the
resolution -was adopted. .

(Section XIV of the recommendations of the resolutions com-
mitt_eg was read)- : : ’
-+ " Whereupon; upon -motion duly made, seconded, and carried; the
resolution was adopted. - - . :

(Section XV of the recommendations of the resolution com-
mittee was read.) : :

Whereupon, upon motion duly made, seconded, and carried, th
resolution was adopted.

(Section XVI of the recommendations of the resolution commit-
tee 'was read).. :

‘Whereupon, upon motion duly made, seconded, and carried, the
resolution was adopted. -

- --(Section XVII of the recommendations of the resolution com-
mittee was read). - .

- 'MR.-RYAN: ' It is understood that that language does not apply
only until-the plaintiff’s case has been rested.

MR. GRAHAM: The men on the committee did not have that
in mind—you refer to dismissal prior to trial? -
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MR. RYAN: Prior to resting his case,
. MR, HACKMAN: Strike out the words “fourth and”,

‘MR. RYAN: Yes.

MR. HACKMAN: I move that the resclution be amended in
that respect, and so amended to be carried. -

Whereupon, the motion being duly seconded, was put and carried.

{Section XVIII of the recommendatmns of the resolution com-
mittee was read).

MR. FELTHAM: Does that provide for felonies only?

MR. GRAHAM: We did not limit it so, but that was the inten-
tion of the committee.

MR. SOULE: I advanced this idea in the Prosecuting Attorneys’
Association, and perhaps to the surprise of some of the other non-
members of our association, I wish to advance it again, and I would
write a negative proviso in that resolution, that those guilty in mis-
demeanor cases shell not be included on the records of that bureau.
It seems to me a greater injustice would be done by having those
guilty of simple misdemeanors or the lightest grade of misdemeanors,
and simply limit it to felony crimes; otherwise, those in the smaller
counties guilty of the lightest crimes, even juveniles, would be photo-
graphed and fingerprinted.

A VOICE: Second the motion.

MR. GRIFFIN: What is the injustice? Does not the history
of criminal law show you that the man who has a misdemeanor his-
tory iz the one who gradually gets into the felony class? What does
it hurt him if he has his fingerprints taken or his photograph?

MR. SOULE: I answer your question by asking if you would -

like to have your photograph taken and your finger prints made a
record of for parking your car in the wrong place?

MR. GRIFFIN: I do not see why I should care why it is there.

MR. BURKE: The tendency seems to be to increase, rather
than to restrict the use of fingerprints in misdemeancr cases. Often
we pick up a tough looking individual simply on a misdemeanor
charge, and after we get him identified, he is found to have previous
records, and often we find men who are wanted at other places in
that way. I do not think we have done any injustice if we adopt
this resolution.

MR. MILLAR: I would earnestly urge that this identification
system be not limited to felony cases. I think it is true, the
statistics will bear out the proposition that very many of our misde-
meanor cases grow into grosser crimes. Of course we do not desire
those who are guilty of violating for instance some traffic ordinance,
to be identified in this way, but where there is moral turpitude, where
moral turpitude is involved, I think it is essential that we have some
record there to check on.

MR. RYAN: Why ot let us all be fingerprinted?
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MR. BURKE: I do not believe this matter is a joking matter.
We have these cases every day, and if we are not permitted to finger-
print these fellows, we will be under 2 considerable handicap. I think
the courts hearing these cases are entitled to see the information we
get from fingerprint records, I know we get information we use every
day. If you are going to draw a distinetion, it should perhaps be as
Mr, Millar has suggested, that certain petty offenses might be omitted,
but I do not believe it should be limited so as to cut out misdemeanors.
‘We have a standard bureau of records at Washington, and we get a
great deal of information from them, and we should have these records
to furnish to that bureau.

THE VICE-PRESIDENT: After all this discussion, Mr.
Chairman, will you read the question?

{Bection XVIII of the recommendations of the resolution com-
mittee was reread).

MR. GRAHAM: That same guestion was considered by the
committee, who came to the conclusion that as this resolution was
drawn, it has nothing to do with whether the sheriffs of these counties
malke these records. It merely has to do with tabulation of whatever
fingerprints came in, and they can be tabulated at the penitentiary.

THE VICE-PRESIDENT: I think the recommendation is clear.

‘Whereupon, the motion to adopt this recommendation was put
and carried.

(Section XIX of the recommendations of the resolution commit-
tee was read), '

‘Whereupon, upon motion duly made, seconded, and carried, the
resolution was carried.

{Section XX of the recommendations of the resolution committee
was read).

MR, KAHN: Will that necessitate a legislative codification, or is

that extra—who is going to do this, the state or the bar association?

MR. GRAHAM: That would be by legislative appropriation.

Whereupon, on motion duly made, seconded, and ecarried, the
resolution was approved.

(Bection XXI of the recommendations of the resolution commlt-
tee was read.)

Whereupon, on motion duly made, seconded, and carried, the reso-
lution was approved.

(Section XXIII of the recommendations of the resolution com-
mittee was read).

Whereupon, on motion duly made, seconded, and carxied, the
resolution was approved,

(Section XXIV of the recommendations of the resolution com-
mittee was read).

MR. KAHN: I would like to ask the chairman how he recon-
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ciles that with his first statement upbraiding the Ada County Bar
Association for not having a better attendance? . :

MR. GRAHAM: Attendance and hospxtahty ate not: synony-
mous,

Whereuporn, upon motion duly made, seconded and carried, the
resolution was adopted.

{Section XXV of the recommendations of the resolution commit-
tee was read). ‘

Whereupon, upon motion duly made, seconded, and carried, the
resolution was adopted.

MR. OPPENHEIM: I now move that we extend to the reso-
Iutions committee and its chairman a vote of thanks and apprecmtmn
for its good work, Scotch words and all.

THE VICE-PRESIDENT: The last motion may be cons1dered
unanimously carried.

Don’t forget transportatmn will be provided by the local bar
for all those who wish to attend the dinner and dance at the Planta-
tion. .
MR. GRAHAM: One matter we have omitted, I think. I un-
derstand Jess Hawley, President, retires, and a new President has
not been selected; I therefore move that it is the concensus of
this association that we extend to President Hawley the thanks of
thisz association for his honest, able, and untiring efforts for and on
behalf of this association during his regime.

Whereupon, the motion was duly seconded, put and carried,

MR. GRIFFIN: I think before we adjourn, the Secretary should
announce that a meeting of the Bar Commission was held, and E. A.
Owen of Idaho Falls, who has so well presided at this meeting, was
clected President for this year; Warren Truitt, Vice-President. I
introduce Mr. Qwen, who is already before you. (Applause}.

THE VICE-PRESIDENT: Is there anything else to come before
this meeting? If not, a motion is in order to adjourn,

Whereupon, on motion duly made and seconded, and put, an
adjournment was taken sine die.
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