


————————V —

g -

THE MARCH ISSUE
OF THE

IDAHO LAW JOURNAL

Contained the following articles:

Consideration for Corporate Shares With Special

Reference to Shares Without Par Value
WILTIAM E. MASTERSON

Power of a Deserted Wife to Deal With Community

Real Estate
A. L. MERRILL

SCHEIUETUT

THE JUNE ISSUE |
Contained the following articles:

The Payment of Legacies
ym g ALVIN E. EVANS

The New Idaho Income Tax
EUGENE A. COX

Onus Probandi and Disregard of the Corporate Fiction
WALTER H. ANDERSON

The Duties of the Attorney-General of Idaho
FRED J. BABCOCK
Subseription Price, $256 per year Single Coples, 85 conts

Published
January — March — June — Kovember

Erosis =5

TDAHO LAW JOURNAL

College of Law - University of Idaho
MOSCOW, IDAHO

Qfﬁcers of Idaho State Bar

The Idaho State Bar is organized in conformity to ancl functions under
statutes of the State of Idaho, found as Chapter 211, Session Laws of 1923,

- Chapters 89 and 90, Session Laws of 1925, and Chapters 63 and 98, Session

Laws of 1929

Rules for Admission of Attorneys, Conduct of Attorneys, Disciplinary Pro-
ceedings, and General Rules, as adopted by the Board of Commissioners and
approved by the Supreme Court of Idaho, are published in pamphlet form and
may be had upon application to the secretary.

COMMISSIONERS OF THE IDAHO STATE BAR

JOHN C. RICE, Caldwell, Western Division 152325
N. D. JACKSON, St. Anthony, Eastern Division ..1923.25
ROBT, D. LEEPER, Lewiston, Northern Division 1923-26
FRANK MARTIN, Boise, Western Division 1625-27
A. L. MERRILL, Pocatello, Eastern Division 1925-28
C ‘H. POTTS, Coeur d'Alene, Northern Division 1026-29
JESS HAWLEY, Boise, Western Division 1927-30
E. A. OWEN, Idaho Falls, Eastern Division 1928-34
WARREN TRUITT, Moscow, Northern Division 1929.32
WILLIAM HEALY, Boise, Western Division 1930-33
J. F. AILSHIE, Coeur d'Alene, Northern Division W1932-35
PRESIDENTS OF THE IDAHO STATE BAR
JOHN C. RICE, Caldwell 1923-25
ROBT. D. LEEPER, Lewiston . 1925-26
FRANK MARTIN, Boise 1926-27
A. 1. MERRILL, Pocatello......... 1927-28
C. H. POTTS, Coeur d'Alene 1927-28
JESS HAWLEY, Boise e 1928-30
E. A. OWEN, Idaho Falis : 1930-31
WARREN TRUITT, Moscow. 1931-32
WILLIAM HEALY, Boise, 1932-33
SAM S. GRIFFIN, Boise, Skeretary.... . 1923- .-

JUDICIAL COUNCIL
 Alfred Budge, Justice, Supreme Court, Boise, President
Franlke Martin, Boise, Secretary
Miles S. Johnson, Judge, District Court, Lewiston
1. L. Downing, Judge, District Court, Pocatello
Robt. D. Leeper, Justice, Supreme Court, Lewiston
John C. Rice, Judge, District Court, Caldwell
James R. Bothweil, Twin Falls
Jess Hawley, Boise
A. L. Merrill, Pocatello
Eugene A. Cox, Lewiston

OFFICES OF THE COMMISSION
217 Federal Building, Boise, Idaho

- ANNOUNCEMENTS
Arrorney's License FEEs—$5.00, payable annually prior to July 1, to the
State Treasuter, Boise, Idaho. }
MzerinG oF THE Bar—The Northern and Fastern Divisions will held Di~

_vision meetings in 1933 at times and places to be fixed, respectively, by Com-

missioners Ailshie and Owen,

‘Annual meeting of the Idaho State Bar will be held in the Western Division
in 1933, at a time to be announced later.

An election of a commissioner for the Western Division will be held in 1933,




In re Per Curiam Decisions

A New Use for Shepard's Citations

IDAHO LAW JOURNAL

Vor. II NOVEMBER, 1932- No. 4

"lIf, in addition to disposing of the specific case,

From:—The Business of the Supreme Court at October Term, 1930,

per curiams are to serve as guides, they must
contain some indication, however brief, of the
nature of the issues thereafter deemed to be
settled. Last term discloses a noticeable im-
provement in the mechanics of per curiam
formulation. Instead of disposing of specific
cases by undiscriminating references to the
general proposition that the existence of a
substantial federal question is a prerequisite
to the Court's jurisdiction, it is becoming the
practice to refer to past decisions which have
settled a substantive doctrine and therefore,
as a matter of jurisdiction, preclude the' re-
opening of that particular issve. The new prac-
fice, through the aid of Shepard's Citations,
enables the bar to trace the application which
the Court has given o a doctrine. But there
still remains the difficulty of knowing what
variants the new case presented but which
the Court deemed legally irrelevant. The
bar has not easy access, except in the great
centers, to the records of the Supreme Court.
The Reporter, Mr. Knaebel, is now circumvent-
ing this difficulty by adding to the per curiam
a citation to the opinion in the court below."

By:—Felix Frankfurter and James M. Landis.
In the:—Harvard Law Review, December, 1931,

The Frank Shepard Cornpany
76-88 L afayette Street
New York

Kindly Mention TEE JourNaL To Advertisers

{ PROCEEDINGS OF THE IDAHO STATE BAR

HELD AT POCATELLO, IDAHOQ, JULY 15th and 16th, 1932

Friday, July 15, 1932
10:00 o’clock A. M.

The meeting of the Idaho State Bar was called to order at 10:00 o'clock
A. M., at Pocatello, by Hon. William Healy of Boise, Vice President.

VICE PRESIDENT HEALY: Gentlemen, I think we had better proceed
to the rather informal morning program we have here, I had a telegram a day
or two ago from Judge Truitt that he would not be present. As President of
the Commission it would have been his business to preside over your delibera-
tions ard he was also on the program for the President’s annual address. While
I can substitute for him as chairman of your meeting it has not been possible
in the few days I had, for me to attempt to double for him in his address; a
circumstance for which you onght to be, and probably are duly grateful.

We have no printed programs for this meeting. The Commission thought
it best to devote the divisional and the annual meetings to the consideratioh
and discussion of the report of the Judicial Council, a copy of which report
has been mailed to all of you some thirty days ago. The idea was to give ail
the members of the Bar the opportunity to criticize this report, and to express
their view and opinion of it, to the end that the Bar might present a united
front as to the changes and the recommendations of the Council. It ig pre-
ferable for the members of the Bar to express their discontent to the Bar itself
rather than wait for the legislature to convene. It happened that at the two
divisional meetings, one held at Coeur d'Alene on June 1), and one at Twin
Falls on June 17, the report of the Judicial Counci! seemed to meet with such
a degree of approval that we had very little to discuss. If that is the attitude
here we wont have much to discuss here, but we want to devote the time to
a discussion ef these matters. So much for the nature of the program. Its
importance is self-evident. .

What will be the outcome of this valley of shadows through which the world

is passing at this time no one kmows. Whether it will lead us back to nar-

malcy where things retain their old-time familiarity; or whether it will lead
us on fo some new and strange days, nohody knows. But wherever it takes us,
it seems self-evident that many of our old ideas, methods and practices must
go into the diseard. There is no question but that in the particular branch of
government in which we are interested there is plenty of room for improve-
ment, that is, in the administration of justice. It seems clear that the people
of the world and of this country have been stirred too deeply, their lives have
been affected too profoundly by what has been poing on in the last few years

[231]
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to lend much color to the expectation that they will tolerate many of our old
practices in the future,

fI’c séems clear also that more and more in the {future government will be
called upon to take the lead in our economic and social life. It behooves
government, therefore, to fit itself for its growing responsibilities. In that
branch of government which is our special and peculiar respomsibility it
behooves 1us to set our house in order to the end that in the administration of
justice there may be greater economy in morney, and in tithe; that our courts
and our methods may be made more flexible, more quickly responsive to the
needs of the hour. It is evident to everybody that much of our judicial machin-
ery is the outgrowth of casual and haphazzard legislation. Where it is not,
it is still subject to obsolescence in the same sense, although perhaps not in
the same degree, that the machinery of industry is subject to obsolescence, It
seems to me there 18 no danger of the Bar making too rapid progress, for the
Bar is incurahly conservative. Ihe danger is that it won't move at all, There
may be genuine danger that if we don’t plat our house in order, if we faif to
see to it that our branch of government is properly carried on, the commercial
and business world wiil find a way to dispense with our services. The things
that confront us may have to do as well with our self preservation as with our
good citizenship,

The first order of business is the appointrent of committees. We have two.
One on Resolutions, which has the work of putting in shape what this session
does. I have named on that committee, Mr. T. D. Jones, of Pocatelio, whom
I will ask to act as Chairman. Mr. J. L. Eberle, of Boise, Idaho, Mr. A; L.
Morgan of Moscow, Mr. O. A, Johannesen, of Idaho Falls and Mr, Harry
Bennoit of Twin Falls. I would like to have Mr. Jones get his committee
together after the momming session. If there are any of these men who do
not appear we ‘will fill their places.

The commitiee to canvass the election of the. Northern Division. The
statute provides that the polls close at noon today. I have appointed on that
.committee, Mr. R. D. Merrill, Walter H. Anderson and Grant Soule.

The next is the repott of the Secretary.

REPORT OF SECRETARY

At the Anmual Meeting of the Bar, the Eastern Division re-appointed, 2t an
election, E. A, Owen a8 Commissioner for that division. The Board. selected
Warren Truitt, Moscow, as President, Wm. Healy, Boise, as Vice Presxde.nt,
and Sam S, Griffin, Boise, as Secretary.

. The first meeting of the Board at Moscow, July 8, 9, 1931 was la.rgely occu-
-pied with grading examination papers; 8 applicants were ‘examined, of whom
6 were passed and 2 rejected. Two complaints were considered. The death
of and a tribute to Willis E. Sullivan, Boise, formerly President of the Idaho
State: Bar Association and one of those active in the present form of organiza-
tion' of the Bar, as well as in its affairs, was noted in a resolution of the
-Board. '
© - On October 9, 1932, the Board met at Boise and examined the applications
for admission to the Bar presented by ten individuals: 7 were found entitled to
be examined (2 conditionally), 2 were rejected, and one recommended for
admission upon certificate from Utah, The recommendation for admission of
three persons theretofore made was withdrawn nnder the rules, they not having
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completed admission within six months. Six complaints .against attorneys
were considered; in one, a hearing having been had, the Board found ‘that
rules of conduct prescribed by the Supreme Court had been violated, and rec-
ommended a reprimand, which the court subsequently administered; two were
distnissed; hearing was ordered in another, and the others postponed for
further consideration. Arrangements were made for the fall examination.

The papers of seven applicants were graded at the meeting of the Board
Jan. 7-8, 1932; five were passed and two rejected, Five ‘complaints were con-
sidered, of which three were dismissed, and two held open for further prefim-
inary investigation. The Board appointed special committees as requested’ at
the Anmual Meeting of the Bar at Moscow, considered the work of the
Judieial Council, and appointed to the body, Justice R. D. Leeper in place of
Justice Wm, F, M¢Naughton, resigned.

Six complaints received the attention of the Board April 11, 12, 1932, of
which two were dismissed, in one hearing was ordered, and two were left for
further consideration, Fifteen applications for admission were considered; 2
were recommended on certificate from South Dakota and Texas; 11 wete
granted leave to take the examination and 2 were re-jét:ted. Arrangements
were made for conduct of the examination; for] Division Meetings in- the
Northern and Western Divisions, and for the Annual Meeting. The Board
met with the Judicial Council, and appointed thereen Hon., J. L. Downing, a
sticcessor 0of Hon, Ralph W. Adair, resigned. Arrangements were also made
to receive, print and distribute to every member of the Bar, a copy of the
Report of that body, and later, in May, this was done. This report is the
subject of this meeting for approval or rejection of the Council's detailed
recotimendations,

The final meeting of the year was held at Coeur d’Alene on June 10, 11, 1932
The Board attended the Northern Division Meeting; graded nine sets of exam-
inations, passing eight and rejecting one; recommended one admission from
Texas and considered two applications. Action on four complaints was deferred;
in one, disciplinary hearing before the Board was ordered. Hearing was also
directed against six attorneys who had failed to pay license fees; of these
two have since paid up, Futrther consideration was given to the program for
this meeting,

Eighteen separate complaints against attorneys ranging from alleged failure
to answer correspondence and advising client of progress to embezzlements and
conviction of felony. Eight are pending further preliminary investigation;
three were dismissed as showing no cause of action; two were dismissed on sat-
isfactory adjustment and settlement; one dismtissed for failure of the com-
plainant to cooperate and furnish evidence alleged to be in his possession;
three are in process of being heard, and in one judgment of reprimand was
ordered and exectted,

A total of 34 applications for admission to practice were considered; 28 were
examined, 3 failed to appear for examination and three were admitted upon cer-
tificate. Of those examined, 19 passed and nine were failed {one on two occa-
sions) a failure of slightly over 32 per cent. Recommendations for admission
of 3 were withdrawn as hereinbefore stated,

The 1931 Proceedings of the Bar wene published as an issue of the Idaho
Law Journal, a quarterly publication devoted to questions of interest to Idaho
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lawyers, edited and published at the College of Law, Umiversity of Idaho,
to which members of the Bar are urged to lend support by their subscrip-
tions, :

The Bar contimies financial support to the Judicial Council, demonstrat-
ing a worthwhile and unselfish public service.

The condition of the appropriation, and expenses, from July 2, 1931, to
July 8, 1932, follows:

APPROFPRIATION REPORT 7/2/31-7/8/32.

Balance reported 7/2/31 $3,527.40
Receipts from licenses 2,915.00
6,642.40
Office Expenses $1,313.02
Secretary . $900.00
Stenographers 181.69
Stamps, Supplies, etc. 231.33
Travel - $644.48
Meeting 226,54
Print and Distribute 1931 Proceedings 315.45
Examinations 7.98
Discipline 4920
Judicial Council .~ 322.10
$2,878.77
Balance in Appropriation July 8, 1932 $3,563.63

The number of practicing lawyers in Idaho continues the decline shown in
last year's report. In 1930-31 the loss was 19, The numbers, and members
of June 30, 1931 and June 30, 1932, icllows:

Divisions 6/30/32 6/30/31
Northern 131 137
Eastern 125 138
Western 277 269
Out of State 28 . 26
Total 361 570

Respectfully Submitted,
SAM S, GRIFFIN
Secretary,

THE VICE PRESIDENT: The next is the report of the meetings of
the Western and the Northetn Divisions, In view of the fact that Judge
Truitt is not here I will aslke Mr, Griffi; to make the Report of the Northern
and the Twin Falls meetings.

MR. GRIFFIN: The Northern division meeting was held on June 10th, at
Goeur d’Alene and was devoted exclusively to the report of the Judicial
Council, which is also to be presented here.
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The aitendance was pretty largely made up of members from Coeur d’Alene
with 2 few from Wallace and one or two from Moscow. It is unfortunate
that the geography of Northern Idaho seems to make it impossible to get a
real representation at the meetings. Mr. Ward Armey acted as Secretary and
afterward wrote me the details of what had been done and the resulyj of their
vote, The meeting favored the redistricting of the state as recommended,
they favored the abolition of probate courts, the non-partisian election; the
appointment. of clerks of the court; the creation of justice courts; the ex-
amination of jurors by the court and the provision that all instructions of
the court be deemed excepted to. It also approved the recommendation of
the Crimminal Law Committee as to informations and witnesses, also the statute
creating the Judicial Council as supported by the State, and provision for ap-
peals from the probate court,

It rejected the provision in the Judicial Council report which relates to the
necessity of taking exceptions to the instructions and also rejected the pro-
vision in the report that the court may comment on the evidence and the
credibility of witnesses, and also the Inheritance tax amendment.

The Western Division meeting was held in Twin Falls on June 17, the
attendance at that meeting was largely local also. My section of the Country
will have mote, a better representation here than was at Twin Falls. Frank
Martin, the Secretary, explained the report of the Judicial Council, there was
a motion made that it be approved and it was approved as it stands. It was
moved that this meeting redraft the exemption statute, It was also moved that
this meeting be requested to discuss the subject of abolishing or retaining the
College of Law =zt the University of Idaho. It was also moved that some
plan of County Bar Association be forsnulated. That constituted the meet-
ing of that division.

I think that the resolutions committee should consider the difference be-
tween the two divisional meetings. We have a rule that where two divisions
disagree, then the anmual meeting shzll formulate a ballot of each question
which is submitted in the same way that we bailot on commissioners. That
ballot should be formulated at this meeting and sent to all the lawyers s0 as
to constitute a consensus of opinpion.

I move that there be referred to the resolutions committee for the pur-
pose of formulating a ballot, the ‘questions upon which the Northern and the
Western Divisions disagreed.

Whereupon the said motion was seconded.

THE VICE PRESIDENT: You have heard the motion, which was sec-
onded, is there any remark? :

MR, H. E. RAY: Mr, Chairman, I discern, if I heard correctly one of
the suggestions by the Twin Falls division which to my mind is wholly ob-
jectionable for this association to consider now or at any time, or any place.
It is very apparent that it is political in its aspect, something in which this
Bar should not interest itself. That is the portion of the report which sug-
gests that this Bar consider the abolition of the Coilege of Law at the Uni-
versity of Idaho. Nething could be more calculated to defeat, before the
legislature, the things worth while in the Judicial Courcil’s report, than this
suggestion from this Bar. I wish at least to amend the tnotion.
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THE VICE PRESIDENT: I think the motion did not include the sub
mission to a referendum of this subject.

MR. GRIFFIN: The only things that would be covered under that mo-
tion would be the matters which are in the Judicial Council report, that is,
the matters mentioned in the report, This matter of the College of Law is
not in that report. The things which my motion contemplated are the three
matters upon which there is a disagreement. Upon which the Northern Di-
vision rejected the recommendations of the Judicial Council and the provisions
or statutes which they proposed relating to the taking of exceptions to the
Fudge's rulings; the Western Division accepted that, That would be one mat-
ter, and then there would be the question of taking exception to the court’s
instructions. The court may submit his instructions to counsel prior to
giving them and if exception is not taken then the exception is waived. The
Northern Division rejected that recommendation and the Twin Falls or West-
ern division accepted it. .

JUDGE MORGAN. If the court did not submit the instructions in a
timely manner, of course, the exception would not be waived and you would
have the statutory exceptiot,

MR. GRIFFIN: Yes, you would have the statutory exception.

The second question on the ballot would be the question of commenting up-
on the evidence and the credibility of the witnesses by the court. The North-
ern division rejected that and the Western Division accepted it, and the third
recommendation is the recommendation of the Council relating to the Inheri-
tance Tax, the Northern division rejected that and the Western Division ac-
cepted it, These are the only things_ contemplated in the motion.

JUDGE MORGAN: Mr, Chairman, I arise for information, TIs there any
way that we can submit for referendum a question on which the two divisions
have not disagreed, As to the examination of the jury by the court. The
Northern and Western divisions are both agreed on that. I would doubt very
much whether the major portion of the Bar is agreed with either of them.
I don't know that I am ready to adopt the practice of the Federal Court,

MR. GRIFFIN: The rules provide for this referendum of questions on
which there is a disagreement. 1f this meeting should disagree then the gues-
tion wotld go to the resolutions committee,

- THE VICE PRESIDENT: The adoption of the motion would not pre-
clude the Eastern Division and the State Bar from having its say. ‘

MR, OVERSMITH: I understood that the recommendations were first
referred to the Division and the State Bar Meetings. It occurs to me that the
motion is premature, It might be that this meeing would reject or approve
some of these recommendations and these matters all should be referred to
the Bar of the State and it seems that we should discuss these matters before
they are referred to the resolutions committee.

.MR. GRIFFIN: We have a disagreement now, and under the rules they
are to be submitted by ballot.

MR, AL MORGAN: Then, the only thing that the resolutions committee
is to do with this is to formulate a ballot, is that not correct.

MR. GRIFFIN: Here is the rule:
{Whereupon the rule was read by Secretary Griffin)
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JUDGE MORGAN: I am in favor of the Secretary’s motion, provided, it
does not preclude ws from submitting these other questions, for instance, I
don’t want to he foreclosed to get in the form of a referendum the question
of whether the court or counsel shall examine the jurors, if we are to un-
derstand that by voting “yes” we are not foreclosed from further éubmit-
ting these matters, then I would vote for the motion,

JUDGE AILSHIE: I want to make inquiry—in the first place [ suggest
that this is premature, this motion is premature. Before we go to stubmit-
ting for referendum the propositions or recommendations of the Council we
had better discuss these questions and determine what particular questions are
to be submitted. As I understand it—whether I am correct or not—I think
this association has the right to determine what it is going to do in submit-
ting the questions to a vote of the members of the Bar at large, or whether it
is going to submit the final conclusions of this Bar. I don’t think there was
perhaps, over a half dozen members of the Bar of Coeuwr d’Alene and two
or threa others at this meeting of the Northern Division, I don't know what
was the condition in Twin Falls, This State Bar meeting certainly had a
right to determine the questions that are to be submifted for a referendum
vote over the state, but before we go to submitting questions we ought to dis-
cuss the questions here and determine whether this Association zgrees with
the Twin Falls or the Coeur d'Alene meetings or whether it disagrees with
them both, so I raise the question that this is premature and would suggest
that it be deferred until we have engaged in a discussion of this report and
determine what this association as The State Bar Association, wants to do
and then instruct the committee or submit to the committee the questmns
that should be submitted. to them,

JUDGE DOWNING: I had his thought in mind The motion of the
Secretary was merely to get into the resolution committee this question or
questions—to lay upon their shoulders the responsibility of taking care of
these particular questions from here on.

If this body should determine to submit any question or questions it has
the power to do so. The rules place the responsibility of submitting a ques-
tion if there has been a disagreement by two divisions, We may go on record
for or against any measure and we may direct the resolutions committee to
submit that measure together with the differences of the twa divisions, That
is my understanding. 1 am asking if that is the situation.

THE VICE PRESIDENT: I understand that the motion is to submit to
the resolutions committee the question of formulating a ballot on the ques-
tion upon which there is 2 disagreement.

VOICE: I would like to have the rules read again,

(Rufe read by the Secretary)

MR. JONES: The point is, if this association decides against or for these
questions, what is the necessity of a ballot on them.

MR. GRIFFIN: The rule provides—(Rule read again by Secretary).

MR, GRIFFIN: In other words, my motion was to refer it to the com-
mittee for the purpose of getting it before this body, then, whatever resolu-
tion the committee decides to bring in, this body decides upon,
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MR. OVERSMITI: I arise o a point of order. That report of the Di-
visional meetings was to be made at this' meeting. This meeting acts en this
report, not a committee. It seems to me that the motion is out.of order. It
is before this meeting without any resclution. Your rule reads, “whereever
there is a difference”—Without a difference the action of the Judicial Council
shall be submitted to this body.

THE VICE PRESIDENT: The Chair rules that the motion is in order.

ME. JAMES: As I nnderstand the rules, this body has the right to de-
termine whether a referendum will be taken. This motion refers the ques-
tion to the resolutions committee, the objecticn seems to me to be well taken.
I now move that this motion be tabied.

(Whereupon the motion was seconded) -

MR, OVERSMITH: I make a motion that the motion be deferred until
such titme that the State Bar Association has had a chance to consider and
pass upon the various matters submitted by the Judicial Council,

(Whereupon said motion was seconded)

THE VICE PRESIDENT: It has been moved and seconded that con-

sideration of the pending motion be deferred unt:l after this meeting bas had’

a chance to consider and pass upon the questlons and matters submitted by
the Judicial Council.

(Whereupon motion was voted upon and carried)

THE VICE PRESIDENT: The next order of business is the communi-
cation from the prosecuting attorneys.

MR, MEEK: We have nothing to report at this time, I want to announce
that T would like to know how many prosecuting attorneys are here so that we
can have a meeting at the Bannock Hotel this noon.

THE VICE PRESIDENT: Then you can advise us later.

MR. MEEK: Yes.

THE VICE PRESIDENT: I would state that the local bar has made
arrangement for a banquet at the Bannock Hotel this evening at six-thirty.
While it has been the practice, but not the uniform practice for the local bar
to pay for these banguets (laughter) the members of the Bar who attend
this banquet this evening will pay the expense.

This concludes the program for this morning, may I suggest that the mem-
bers of the committee for the purpose of canvassing he election remain hete
until they have arranged to canvass the vote. .

SECOND SESSSION
Friday, July 15th, 1932
1:30 P.M.

VICE PRESIDENT HEALY: In the appointment of the Resclutions
Committee this morning Mr. Johannesen of ldaho Falls was appointed on
the cotnmittee, Apparently he isn’t here, and we will substitute on the Reso-
lutions Committee for Mr. Johannesen Mr. Ed. Holden of Idaho Falls. And
it the case of Mr. Harry Benoit of Twin Falls who was also appumted on
that committee, apparently he is not here, but I have been advised there are

some eattorneys here from Twin Falls who expect to attend the meeting,
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among others, Mr, W. Orr Chapman, and I will appeint him in place of Mr.
Harry Benoit on that committee,
Now, gentlemen, the next order of business we have outlined for this mest-

. ing is. the repost of the Judicial Council. Was it your jdea to hayve that re-

port read?
SECRETARY GRIFFIN: No, they are supposed to have read it

THE VICE PRESIDENT: You gentlemen have all been supplied with
printed copies of the report.through the mail, and the suggestion was made
at the time—1 think at the time on the cover of the docurent itself-—that you
bring it with you to this session of the meeting that you might have it before
you. I dom’t know how generally you have done that, but there seems to be
quite a number of them here,

Now, Mr. Merrill, who has, I think, since its inception been a member of
the Judicial Council, and who has actively participated in the preparation of
this report, is on the program for an explanation of it, and the chair will recog-
nize Mr. Merrill..

MR, MERRILL: Gentlemen: I have brought with me my files in the
matter thinking perhaps’ some points might develop im the discussion that
could be probably answered from. the information gathered by the commit-
tees, and having the files available that could be more readily supplied.

This problem of Judicial Council werk is one that has been growing through-
out the United States, as I am sure you are aware. We have had certain
guides, particularly in Kansas, and Michigan, California, and a few other of
the American states. Our work has been considerably influenced, I am sure,
by the work of the Judicial Councils of Michigan and Kansas. It is with the
secretaries of the Councils of those two states that I personally have been
in correspondence for approximately two years, and have been excha.nging
idéas with respect to certain features of the work sponsored ;hy the Judicial
Council. This is merely for the purpose of enlightenment for we realize we
must pioneer some work for our own state because our problems are not
precisely the same as the problems of the other states, yet at the same time
in many respects simifar,

You know, perhaps, the history of this matter, In 1929 at the Bar Meeting
at Idiho Falls, a resolution was passed directing the Bar Commission to ap-
point a Fudicial Councii to be composed of two members of the -Supreme
Court, three district judges, and five practicing attorneys chosen from the
state at jarge. The Council, therefore, consisting of ten, was organized and
commenced its work in SEptember 1929, At the next session of the legis-
lature therr: was an amendment to the Bar Act which enlarged the powers of
the commission with respect to the Judicial Council., It is hoped by those who
are favorable to the idea that at some future time legislative énactment will
be had Jin Idaho giving the Judicial Coundil a more permanent and defined
standing in the judicial history of the state,

At the first meeting in 1929, in September, the organization of the various
comunittees took place. The council was organized into three committees;
one on judicial procedure; cone on crmunal procedura; and one committee
called the survey committee,

The membership of the survey committee was designedly that of lawyers
because it felt the judges did not want to be in any sense embarrassed by




240 IDAHO LAW JTOURNAL

attempting to pass upon their own work, ot the work within the various dis-
tricts of other judges. Thereafter the survey committee undertook to make a
very careful and, we feel, quite complete survey of the work of the courts
in Idaho within the period of time from 1920 to 1931, or a period of eleven
vears. OQur work covered the work of the district courts, the supreme court,
and also the probate courts. There is another very attractive field but the
information was so scattered concerning it that we would not get the facts,
and that was the justice court work throughout the state, a matter that I
will touch on a little later by reason of certain phases of this report,

That which we wanted to do first was to find out exactly what the state
was doing in its courts. That information was available,, It was obtained in
this manner: A draft of a questionaire was prepared, and was submitted by
the clerk of the supreme court to the clerks of ithe district courts throughout
the state, and likewise to the probate courts. This questionaire was de-
signed to elicit information touching the number of cases filed lin. each county
each year, the character of those cases, and the disposition- of those cases;
likewise, the number of cases that had been contested, the number that had
been taken by-default. Our inquiry likewise extended to the population of
the .respective counties and districts, the assessed valuation of the wealth with-
in the respective counties and districts in order that we might get an ae-
curate idea of the load of the courts in the various districts and counties
throughout the state,

* Qur aim in securing this information was to see if some definite conclu-
sion could be drawn to do ocne of two things, either to say, “The system is
working weil within Idaho, and we don't want to ¢hange it,” or “We would
like to make certain changes, believing these changes to be for the best in-

" terests of the state at large, of the profession and of the litigants.”

The preliminary report displayed some rather startling and interesting
things to which I will now refer. We compiled the report and made certain
charts, I have with me here one chart that I want to draw to your attention.

First, with reference to the supreme court: In the state lof Wyoming—and
we went out into these other states for the purpose of comparison—there ‘was
a total popalation at the time this chart was compiled, 'and based on the
United States census, of 247,000, or 82,000 per supreme court judge, and '27,-

" 000 people per trial court judge. In Montana, with a total popuiation of

548,000, there is 77,000 population per supreme court judge and 18,000 per
trial judge. Oregon, with a population of 902,000, has 129,000 people per
supreme court judge, and 32,000 per trial court judge. In Washington, with
1,587,000 peopte, there aree 175,000 persons per supreme court judge, and J2,-
000 per trial court judge.
- Now, Idaho, with a population of 546,000 has on that basis 109,000 per su-
preme court judge, and 34,000 per trial court judge. I call you attention to
the fact that in Idaho there are more people per trial court judge than in any
of these other states, but with the supreme court judges, Wyoming and Mon-
tana are below, that is to say, having less people per supreme court judge
than Idaho, with Oregon and Washington ahead,

MR. GRAHAM: Mr. Speaker, have you any of those charts for distri-
bution?
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MR. MERRILL: No, I haven’t. This is the only one I have. There were
only three or four blue prints made;

Now, on this chart you will note these lines here. These attempted to
show the load of the district coarts. I particufarly want to call your atten-
tion to the irregularities which tells to us a very interesting story; District
No, 1, one judge, population 18,200, valuation $25269,330. You will note
where the line stops with population and with wealth.

Second- District: One judge, population 29,200, valuation $27,950,000,

Third District: Two judges, population 59,200, running out to there with
the valuation of $58,000,000, in round numbers.

Fourth District: One judge, population 21,700, and valuation $24,000,000,
with the line stopping there;

Fifth District: Population 74,500, valuation $08,000,000, rumning out to
there,

Sixth District: One judge, population 37,800, valuation, $29,000,000, running

out to there. .

Let me pause here to call your attention that District No, 1,-with eighteen
thousand population, has one judge, and District No. 6, with 37,000 people,
has one judge,

District No. 7: Two judges, 70,000 people, $54,000,000 valuation.

Now, the Eighth Disirict: Two judges, 53,000 people, $49,00,000 valuation,

Ninth District: One judge, 66,100 people, and $50,000,000 valuation—and
again let us compare that district with District No, 1, and it shows a dis-
crepancy even greater than the other comparison with District No. 1. Here
you will see 66,000 population in district No. 9 as compared with 18,000 'in
district No. 1, and $50,000,000 valuation as compared with $25,000,000, and
“yet we have cne judge in each district.

- District No. 10: One judge, $40,000,000 valuation, and 41,000 population,
District No. 11: Two judges, wth 74,000 population, and $53,000,000 valua-
tiom, :

Now, the average you will observe is 45,000 people, and the average valu-
dtion is $43,000,000. Where vou have a judge, or judges, in a district where
the average is below that in population and in wealth, it is perfectly evident
from that, and from other figures which we compiled, that he is not carry
ing the load that the judges are carrying in the districts having a larger pop-
ulation, and going above those figures.

Now, a very interesting 'thing to me is this, and it is perfectly natural if
you think it over for a moment: That with the population and wealth cor-
respondingly seems to go the amount of litigation, both civil and criminal,
determined by the number of cases filed in those various places. These re-
ports throughout—all three of them—display ‘that fact. Without burdening
you with these figures—they have all been presented to you in the various re-
ports of the three reports that have been submitted—I wanted to merely call
your attention to the fact that during the ten years that, the first report cover-
ed the same relative difference appeared in the number of cases disposed of
as with the population and wealth, and, likewise, the same ratic in each of
those places in the falling off of litigation from the peak of along in 1921 and
1922,
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Permit me to further call your attention to the fact that from the years
1921 and 1922 there has been a steady decrease in the amount of litigation in
the state, both civil and criminal, to the extent of fourty-four per cent.

MNow, these figures, we believe, are as nearly accurate as they can be.
Every county in the state reported and gave from the register of actions the
numbers of cases filed and disposed of. They’ were very carefully compiled,
because we were working with no thesis to prove. We were after inferma-
tion, and these conclusions that I am endeavoring to draw seemed toc us to
logically follow as the result of the compiling of that information.

Now, after the first report, which covered the” ten years, we felt that we
should take another year, cenfine it to cne year, and see what we could ‘do
with that. That was the year 1930. We made the same type of examina-
tion into the filings in the district collectively, and in the counties and in the
counties and in the probate courts, and we found that the same thing existed
with respect to the variations, We found the same relative numbers of
cases filed, It seemed to s to again prove the correctness of the first re-
port. The second report of the survey committee was then made to the Ju-
diciol Council. Then we tried it again. We got from zlmost all of the
cotnties for 1931 the report of the filings, disposition of cases, etc., during
that period of time, and there, again, the same fundamentals were shown
to exist.

Now, from that information gathered in that manner it seemed to us,
dealing now entirely with districts, to indicate certain fundamentals :

Tirst: That there were certain districts wherein the work was not at all
burdensome te the court.

Second: There are other districts, and I may say in particular the Ninth,
where the work seemed to be extremely burdensome,

There points were furthermore fortified and buttressed by the information
disclosing the undisposed of cases, the length of time in which odinarily a case
was brought on for trial on the average—not those that were pressed up and
had gotten right of way and so forth—and then when it was all sized up this
conclusion seemed inevitable, viz: If the courts were able with sixteen judges
to do the work in the peak times, certainly a lesser number could take care
of it when there was a fourty-four per cent decrease, and furthermore that
the wealth, the assessed valuation, and population of the state during those
years of which I have been speaking have not increased perceptibly. It seems
as though we have reached a temporary stage, so to speak, in those iwo re-
spects. Therefore, we felt that a conclusion was safe, viz: That by a proper
redistricting of the state, and by asserting certain business principles in the
manipulation of; the work in the courts, that the disposal of cases in the dis-

trict courts could be handied with less machinery than ‘we have at the pres-
ent time.

Now along with this study we made a study of the probate courts to de-
termine ‘the amount of work done in each of these courts, not only in the
probating of estates, but also’in the civil jurisdiction of the courts, and in
handling of juvenile cases and guardianship matters, and jother matters that
usually occupy the attention of probate courts, and it further seemed; that the
major portioniof the probate court work could, and ought to be, transferred
to the district courts, and that the' district courts could undoubtedly carry the
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load of the probate courts in addition toithat which they now carry, aﬁd with

a decreased nmber of judges, if we tock another step and provided for a
properly qualified clerk of the district court.

The Council felt that 2 great many of the probate matters, and, indeed, a
number. of the other matters that daily come ibefore the district courts could
be handled much more simply and easily if there was a competent clerk of
the court to do that, but to get the right type of clerk of the court for that
purpose required selection by one whe knew the type he needed, and that is
the judge., And it did seem to us, after we thought it over, a rather unusual
thing to permit a clerk of the court to be chosen by someomne having no par-
ticular knowledge of the work that the clerk was expected to do, and chosen
without reference to their fitness for the work to be done. And so, there-
fore, if the judge could have the right of selecting his slerks, & would aid
him in the disposition of his business; we would get a higher type of clerk of
the court, and the courts could, -therefore, handle a greater volume of business,
and with less labor on the part of the courts,

Then the question came up: Would [that not increase expenses Are we
merely in endeavoring to decrease expenses by elimination of certain of the
judges in the future and the elimination of the probate gourts, at the same
time increasing the expenses by adding clerks to be appointed by the judges?
We think not. 'We want to call your attention to your various counties, and
while this is not frue, of course, in every county, it certainly is true in most
of them, the clerk of the district court, being alse the auditor and recorder,
has assistants, and one of those assistants is usually designated to look after
the work of the district court. That expense could be eliminated from the
office of the clerk of the district court, so-calted now, and the expense used in
paying the clerk which the court should select, and then for counties where
that clerk would not be required to spend ail of his time in Iooking after the
district court matters, provision could be made whereby he, or she, as the case
might be, could be employed in the county offices in other ways, and to spend
the balance of his or her time in offices now being filled by others, and it is
thought that we would not necessarily increase expenses hy this move, con-
sidering the fact, furthermore, that in many counties the probate court also
had a clerk to look after these matters.

Then there developed next the question: What shall we do with certain
types of matters handled by the probate court which the district court would
not take care of? There is certain small litigation that the probate court,
having county wide jurisdiction, can handle very nicely; and does handle in
many counties that it is not deemed wise to throw intc district court, nor to
throw it into the present rather unsatisfactory system of justices of ‘the peace
which we have, and so the next thought was this: Permit the district judges to

-appoint justices of the peace to hold office at the pleasure of the judge, at
-léast two for each county, with county wide jurisdiction, in all matters up to

five hundred dollars, excepting those, of course, that invelve title to real fes-
tate, - It was thought it would be best that these justices of the peace be
placed on a salary basis rather than on a fee basis, but that last point was
not carried out by the Council because of the fact that it would be considered
expen;ive, perhaps, That would eliminate the present justice of the peace
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system that we now have. We haven’t been able to make a critical study of
that system but T am going, to offer you a few observations.

The present fjustices of the peace present their bilis to the county com-
missioners in all criminal cases, as you well know, on a set schedule that has
been adopted by statute, The amount that the county commissioners order
paid to defray the expenses of the justices of the peace throughout the county
becomes quite alarming, if you will give it critical study. I have known in-
stances jof this type, where justices of the peace and constables bring in sup-
posed culprits, arrest them, they plead guilty, are given a {ine, haven’t any
money—perhaps they have been accused of stealing a ride on a train—and
they are asked to leave, floated. No money comes to the county as "the re-
sult of that, The county is presented with'a bill for the work of the justice
of the peace and the constable. FHow prevalent that practice is, I am not
saying. I am merely suggesting that thougltt to you

Now it is thought that if the justices of the peace were appointees of the
court with county wide jurisdiction dealing with cases up to five hundred
dollars, and dealing with juvenile matters, and with certain other matters
which' the probate court now deals with, but largely on a fee system for the
time being, that the expense to'the county would be cdonserved; that the work
of the probate coticts could be handled by the justices of the peace for the
lesser work,  and by the district court for the major work, and that there
could be a very substantial saving to the state at large in the probate court
systern, !

Let me pause for just a moment to call your atténtion to these things:
The elimination of four district judges would amount to $16,000 a year, and
with their reporters at $2,500 a year, would be a total of $26,000 2 year.
Forty-four probate judges in the state with their salaries ranging, I think,
from about nine hundred to probably eighteen hundred dellars a year—say
toughly twelve hundred dollars a vear, would be approximately fifty thous-
and dollars in that respect. Many of the probate judges have clerks who like-
wise receive salaties, They maintain offices. They have considerable sta-
tiomery and supplies which are duplicated in the office of the clerk of the
district court, all of which could be'saved, or a considerable portion of it.
That same item of saving could go down through the courts of the justices
of the peace throughout the respective eoumties, and a total of a very decided
and considerable amount could be saved.

Now those are some of the fundamental facts which seem to us to war-
rant certain conclusions reached, the first of which is the redistricting of
the state, and the forming of what we might say is a unified court system
throughout the state.

The redistricting feature has created considerable discussion throughout
the state at large, and is likewise creating considerable discussion and eccupy-
“ing the attention of the members of the Judiciai Council, and has done so for
a considerable period of time. I have here a map which has been prepared
showing the present judicial districts of Idaha This map contains the same
information as was contained on the bluee print which I have here, and
which I showed you a few moments ago. '

It was thought that if we would divide the state into four judicial districts
and provide that the legislature conld from time to time as need arose add to
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or take from the judges in those respective districts, that it would. make a
flexible system in which the judicial work of the state could always be taken
care of with reasonable dispatch, and likewise provide that in each one'of
these judicial districts there should be a presiding judge, and that he should
have certain powers in the way of directing judges within his district to hold
court at certain points and to dispose of certain cases, and that there be like-
wise created a council of judges to be composed of the chief justice of the
‘supreme court and the presiding judges of each of these four districts, the
burden of the various judges throughout the state could be equalized.

‘Now, the point arose, and arose I think at the last bar meeting, of maybe
two years ago in this manner: “Why, here, you don't want these judges trot-
ting around in these various districts and not knowing where their home is
to be, and furthermore, they should always be available to attorneys who
want preliminary orders, and therefore they would be’ within the more popu~
tous centers at all times,” and that was a reasonable suggestion, and it was
proposed, and it was worked out, that is to say, the Council offered this sug-
gestion to meet that question, viz: That, like the county commissioners come
from respective divisions, so would these judges within these various dis-
tricts come from divisions within the districts, and they would maintain their
residence within the division, Now, take the Fifth District, the Sixth District
and the Ninth District, which, it is proposed should go into the Fourth
District. That #s, this tier of counties to the north and around to the south-
east, including Caribou, Bear Lake, Power, Oneida and Franklin, and then to
the north. Now, there are three larger towns in those various places, There
are Pocatello and Blackfoot and Idaho Falls. I think those are the three
largest towns. That district, likewise, swings up into Lemhi County, Cus-
ter and Butte and also Clark Counties. It covers quite a large district, but
it is now served by four judges, and the work within this district comprises
just about one-fourth of the work of the state, the population is about one-
fourth, and the assessed valuation is about one-fourth, probably slightly more.

Now, if you swing around to the Twin Falls section, there we have two

present districts, which it is thought could be thrown into the one, the Fourth
and the Eleventh,

Then in the Boise section there are the Seventh District and the Third
District, and then the ten northern counties would be in one district.

Some question developed as to the number of judges that the proposed bill
provides for, They are not equal, At first it was considered there should
be three in each district. When we made a careful study of these three-fac-
tors, viz: The number of cases filed each year, the number of peopie in the
proposed districts, and the assessed valuation of the property in the pro-
posed districts, it seemed to the council that the twelve judges should be dis-
tributed more as foliows: Three in the first, which is the northeru district;
three in.the second, which is the Boise district; two in the third, which may
be designated as the Twin Falls Districtand four in the southeast distriet.
Now, if you will take this report and size up these cases, takel the number of
cases, take the people, take the valuations, T think you will agree with me
that the load in that regard is pretty well distributed,

Now, as I say, that bill is suggestive. The aim is to unify the courts, to
provide a method for expending business, and to be on as economical basis
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as possible. Those, gentlemen, are the fundamental underlying thoughts of

this particular bill. The plan requires some two or three constitutional amend-

ments, one for eliminating the probate courts, another efiminating the clerks
of the district court, and another eliminating or modifying the present system
with respect to justices of the peace. Those constitutional amendments would
have to be adopted before this pian could go into effect, and then the statutory
amendments or the enactment of new laws carrying the other phases of the
work into effect would have to be passed by the legislature. T assume that
all of you have read the proposed bills in that respect, and therefore I. don't
presume to take your time in doing other than merely calling them to your
attention. -

Now, there are one or two other points that the Council has passed upon with
respect to procedure. There is one I want to mention particularly.

JUDGE MORGAN: May I ask the speaker a question?

First, what are the qualifications of a clerk of ‘the district court? That is
to say, must he be a resident of the county to which he is gppmnted clerk,
or would the jtdges appoint him from any place in the district?

MR. MERRILL: I think that point is not covered in the proposed hill.

JUDGE MORGAN: It should be. Who is to appoint the clerk?

MR. MERRILL: The judge.

JUDGE MORGAN: Who do you mean by “judge,” if you have three?
Is that covered?

MR. MERRILL: ¥es. It is the unified system of three judges, or two
judges with a chief justice,

JUDGE MORGAN: Yes.

MR, MERRILL: Or chief judge, 1 should say, and they appoint them,

JUDGE MORGAN: That is to say, all three of them appoint the clerk
according to the bill, and mot the one who happens to live in that county

MR, MERRILL: I think that is the understanding.

JUDGE MORGAN: How about the justices of the peace in each district?

MR. MERRILL: The same thing applies to the justices of the peace.

JUDGE MORGAN: He is appointed by a group of district judges?

MR. MERRILL: Perhaps I had better read the proposed amendment.

JUDGE MORGAN: Yes, I think it would be better if you did.

MR MERRILL: It is short. I might read it all. Beginning on page

- sixteen, Section 2 provides for the counties in District No. 1; Section 3 pro-

vides for the counties in District No. 2; Section 4 provides for the counties
in District No. 3; and Section 5 provides for the counties in District No. 4.
Now Section 6 provides: “That if any of the counties included in any of said
districts shall be consolidated with other counties within the same district, or
if. any of the counties within said districts be hereafter divided, such new
coumty or stch consclidated county shall be and remain part of the judicial
district which now comprises said counties.”

“Section 7: At the general election, A:D., 1934, and each and every fourth
year thereafter, there shall be elected district judges in the several judicial
districts as follows: In the First District three judges; in the Second Dis-
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trict three judges; in the Third District two judges; and, in the Fourth Dis-
trict four judges; provided, however, that the district judges who are now
elected and serving shall continue to serve within the district in this Act
created in which the resident county of such judge or judges is designated;
and, provided further, that if a vacancy occurs in the office of any districk
judge now serving prior to the expiration of the term for which he is elected,
that such vacaney shall not be filled unless it would reduce the number of
judges in the particular .district wherein said judge resided below the number
provided for in this Act.”

{At this point in the proceedings the meeting was interrupted by the ap-
pearance of a group of “forty-niners,’ which rendered the musical selection,
“Sweetheart of Old Fort Hall,” after which the following p;’uceedingé were
had:)

THE VICE PRESIDENT: Now that we have had this relaxation and
have gotten waked up, Mr. Merrill will continue,

MR, MERRILL: I wiil begin reading with Section 8:

"Section 8: The various judicial districts provided for in this Act may be
subdivided by the Councii of Judges into divisions and at least one district
judge shall maintain resident chambers in each division so created hy the said
Council of Judges. The boundary lines of said divisions may be changed by
said Council of Judges as the business of the courts might in the judgement
of the Council require.

“Section 9: That the judges within the severa.l districts herein created
shall organize by the election of a presiding judge who shall aet as a pre-
siding judge for one year and may not be eledted to succeed himself without
an intervening term except by unanimous vote. The presiding judge shall allo-

* cate the work to the judges of the district by terms or annually and may as-

sign any judge to the trial of a particufar case. In allocating the work the
presiding judge shall have regard to the convenience and the distances to be
traveled by the judge. The judges in each district shall meet at least once
annually for the election of a presiding judge and the arramgement of calen-
dars, assignment of work and the consideration of administration. They may
invite the attendance of the members of the Bar at such meetings and hear

-and dispose of suggestions and complaints. In case of the resignatiom, death,

imability or disability of a presiding judge, the judges of the district shalf elect
a "successor.

“Section 10: Upon request of the judge assigned to the trial of a case the
presiding judge may assign a judge to sit as conferee with the trial judge in
any case. The proceedings in such case shall be contrelled and the judg-
ment rendered by the trial judge, but in case of -the sickness, inability or dis-
ability of the trial judge occurring during the trial, the judge sitting as con-
feree may complete the trial and enter judgment.

“Section 11: The presiding judges of the several districts and the chief
justice of the supreme court shall compose the council of judges of which the
chief justice shall be president. Such council shall meet at least annually at
such time and place as may be designated by the chief jugtice for the consid-
eration of rules, practice’and other matters affecting the administration of
justice, Rules and practice shall be uniferm throughout ali.the districts. At
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such meetings the council of judges may invite the attendance of members
of the Bar and may hear and dispose of suggestions and complaints.

“Section 12: The judges in attending meetings within their own districts
or in attending meetings of the council of judges shall receive their actual
and necessary expense.” )

And then the next section provides for the repeal of certain laws in ‘the
present acts,

Article V of the proposed constitutional amendments takes care of the pro-
posed constitutional amendment dealing with the question you last asked,
Judge Morgan.

JUDGE MORGAN: What page is that on?

MR. MERRILL: Page nineteen, Section 16, It is proposed to amend as
follows:

“Section 16. Clerks of the District Court: A clerk of the District Court
shall be appointed for each county by the district judges of the district and
shall .be removable at the will of such judges.

“He shall receive such compensation as may be provided by law and shall
not be prohibited from holding any other public office or position. In uncon-
tested actions, applications and proceedings he may make all such orders,
judgmients and decrees as may be authorized by 1aw, which shall be deemed to
be the orders, judgments and decrees of the court and shall be subject to re-
vision by the court or judge thereof, and shall perform such other business
connected with the administration of justice as may he prescribed by law.”

JUDGE MORGAN : That doesn’t appear to require that the judges appoint
a clerk in the county in which he is a citizen.

SECRETARY GRIFFIN: Why should he?

MR. MERRILL: No, and the question is asked, Why should he? I don’t
know.

' JUDGE MORGAN: If they attempt to appoint a man who lives in Elmore
County for Ada County,—

MR. McDEVITT: It might be a good appointment.

]UDGE‘ MORGAN: I have no doubt there will be some farmers in the
legislature who will take care of that. Now, the justices of the peace, if you
will take that up?

MR. MERRILL: That is the same, On the next page.

“Section 22 Jufisdiction of Justices of the Peace. In cach county of this
state there shall be appointed by the judges of the District Court not less than
two justices of the peace with jurisdiction throughout the couaty. Such jus-
tices shall have such jurisdiction as may be conferred by law, but they shall
not have jurisdiction of any cause wherein the value of property or the
amount in controversy exceeds the sum of $500.00, exclusive of interest, nor
where the boundaries or title to any real property shall be called in question.
They shall hold office during the will of the court.”

Now, if you will notice, it also is proposed that the term of the district
judges shall be extended to six years. It is four years at the present time.
That would make it uniform with the terms of the supreme court judges,
that is to say, the same as it is now.
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In connection with this subject T overlooked calling attention to the further
proposal as to the election of judges. We recognized the fact that the term
“non-partisan” election might not have the correct meaning by reason of

. the history of the term, and therefore chose the term “non-political”. The

theory is that the candidates for justice of the supreme court and for district
judge shall be nominated by certificates of nomination in the following man-
ner: A certificate stating the office, the name of the candidate and his post-
office address shall be signed by electors as follows: Certificates of nomina-
tion for justices of the Supreme Court shall be signed by not less than eighty
electors of the state, at least forty of whom shall be members of the Bar in
good standing, Certificates of nomination of district judges shall be signed
by not less than thirty electors of said district, at least fifteen of whom shall
be members of the Bar of said district in good standing. Each signer shall
write or have written in connection with his signature his place of residence.
The signatures need not be all on the -same papers, but all papers so signed
relating to the same candidate shall be taken together as constituting the certi-
ficate. Such certificate shall be filed in the office of the Secretary of State at
least sixty days prior to the date of the general election,

“Section 2. The electors mentioned in Section 1 hereof may sign as many
nomination certificates as there are judges to be elected.

“Section 3. The names of candidates for judges of the Supreme Court and
of the district courts, nominated as hereinbefore provided shall be printed
upon a separate ballot under the designation ‘Judicial Candidates’ Such ballot
shall make no reference to any political party. Appropriate blanks shall be
left on said ballot in order that electors may write in the name of any other
person qualified for election to said judicial office, which said blanks shall be
so designated upon said hallot as to fully advise the elector of this right,

“Section 4. Where there is more than one candidate for the same office of
justice of the Supreme Court or judge of the district court, the names shall
be rotated in order on the ballots in the same manner as is now provided in
the case of candidates for other offices,

“Section 5 At all general elections, if a candidate for a judicial office is
to be elected, the judges of the election shall deliver to each voter the judicial
baflot herein provided for at the same time other ballots are delivered to said
voter and said voter must refurn to said judges the judicial ballot along with
the other ballots. All judicial ballots shall be counted by the judges as the
ballots for other candidates are counted and those judicial candidates, including
those whose names are written in on said ballot, receiving the la.rgest aggre-
gate yote shall be elected.”

This plan is a modification of several plans that were studied. One of the
plans studjed was the so-called Los Angeles plan, and ome was the Cleveland
plan, and then there were several other plans studied, the theoty being upper-

host in the mind of the council was to provide some method whereby the Bar

in the state could have a greater right to make its voice heard in the selection
of judges, and that we felt was justified upon the theory that certainly. there
is no class of people within the state better able to select judges than' the
lawyers themselves. They ought to know the qualifications; they ought to
know which of their fellow members would make the best judges, and that
could be, perhaps, at least furthered by this theory of nominating the judges,
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and you will note there are forty required for nomination of the supreme cotirt
judges, that is, forty lawyers, and fifteen for district court judges. It is read-
ily apparent to each of you why there should be that difference in the number
required,

JUDGE AILSHIE: May I ask a question, Mr, Chairman?

THE VICE PRESIDENT: Yes, Judge Ailshie:

JUDGE ATLSHIE: You state “The one having the larger number of the
votes is elected.” Now, take a case here where you only have on justice of
the supreme court to elect. There is no limit to the number of candidates that
¢ould be nominated. Suppose you had half a dozen candidates and that vote
wias pretty well divided up. You might have a man under that system elected
by twenty or twenty-five per cent of all of the votes cast?

MR, MERRILL: Wouldn't it be true under the bill, however, that 2 large
number couldn’t be nominated? The lawyers would sign the nomination papers
of the number that could be voted for, or to be nominated. If there are to be
two nominated, or three nominated, those lawyers would sign one, or two, or
three of those petitions, but no more.

JUDGE AILSHIE: You only reguire forty for each nomination ?

MR. MERRILL: For a justice of the supreme court, yes.

JUDGE AILSHIE: And there are around five hundred lawyers in the
state.

MR. MERRILL: But, of course, if there were two supreme court judges to
be elected, a lawyer could only sign two petitions.

JUDGE AILSHIE: Forty goes into five hundred quite a number of times.

MR. MERRILL: Yes. Your theory then, Judge Allshie, is that there should _

be a majority instead of a plurality?

JUDGE AILSHIE: Yes. If you had five or six candidates, which is en-
tirely possible under this method where it takes no effort to be nominated, you
might have five or six candidates on the ballot for one office, and that would
divide up the votes, Each man in his own locality would get the votes there,
and you might have twenty or twenty-five per cent of all votes cast electing
a judge. With the direct primary method you nomirate your candidates at
the primary election, but here you provide only for a general election.

MR. MERRILL: Yes; I see your point.

' JUDGE AILSHIE: If you provide for voting on them at the primary,
and then provide that anyone who gets a clear majority of all votes cast
would be elected at that time, and then submit the others to the general elec-
tion, 'you would have a better plan I think.

MR, MERRILL: I think that is 2 good suggestion, Judge Ailshie,

MR, OVERSMITH : Have you provided for the canvassing of the votes?
I don't remember anything in there concerning that. The State Board should
canvas that vote, it seems to me. I don't remember hearing anything read
about that. Have you made provision for jt?

MR, MERRILL: We thought the statutes took care of the canvassing.

MR. OVERSMITH: I don’t know. You are taking it out of the general
election.
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‘MR. MERRILL: If there is any danger of any trouble regarding that, we
could add another section.

JUDGE MORGAN: Let me ask another guestion here: Let us read from
Section 5 at the top of page nineteen: “At all general elections, if a candigdate
for a judicial office-is to be elected, the judges of the election shall deliver to
each voter the judicial ballot herein provided for at the same time other bal-
tots are delivered to said voter and said voter must return to said judges the
judicial ballot along with the other ballots. All judicial bailots shall be
counted by the judges as the ballots for other candidates are counted and those
judicial candidates including those whose names are written in on said ballot,
receiving the largest aggregate vote shall be elected.” In this coming elegtion
we have four candidates for justice of the supreme court running for two

“offices, but one -of those four is going ta receive the largest number of votes.

Does that mean he is the only one to be elected?

MR. MERRILL: I wouldnt put that construction on it.

JUDGE MORGAN: Certainly you wouldn't put that construction on it,
but when a bill is drafted by lawyers it cught to be drafted so that it .is
incapable of but one comstruction. You are providing in some districts for
three district judges, ali to be elected at the same time, and you provide the
candidate that receives the largest number of votes is to be elected, and say
nothing about the rest of them. If that were presented to a legislature it
would be referred at once to the judiciary committee to be reconstructed
to mean what the fegislation intended to say, and coming from the judicial
council, the legislature has the right to expect better things of you.

MR. MERRILL: The councii has no pride of opinion in this matter, and
while they have worked diligently and hard cm it, and ‘while many of -us gave
up certain ideas we have had in the interest of getting something that we feel
is a step 4t least in the right direction, the matter is submitted to the bar for
your full and complete discussion, and if the plan itself fundamentally -is not
feasible, it should be rejected, and without any offense to anyone who has
worked -on it. It doesn’t make a bit of difference to the council, I am sure,
except insofar as they have felt that it is-a good idea. If the idea is correct
and it can-be improved upcn or the thought perfected so that-there will he no.
possibility of misunderstanding that will be very graciously recornmended by
anyone who has worked on this bill, There isn't any doubt about that, It.isn’t
a dogmatic proposition. We don't force it; we don't want to. We merely bring
to you the result of our labors. They have been arduous and they have been
many, and they have extended over a period of a number of years, and .they
have been graciously given, and we feel we have been richly rewarded for our
studies in these matters. Now, as I say, we have no pride of opinion in.the
expression of any of these bills or of any of .these constitutional amendments.
We just submit the whole matter to the bar for its consideration. (Applause.)

MR, GRAHAM : I notice in the redistricting of the state you are cutting
down from sixteen judges to twelve judges. And in that you have pravided
three judges in District No, 1; three judges in District No, 2; two judges in
District No. 3; and four judges in District No. 4 which happens to be your
own. .In that district you just got through telling us this district had one-

fourth of the population, one-fourth of the assessed waluation, slightly -over

oneifourth, but I notice that you. have four judges,—
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JUDGE DOWNING: 1 think the speaker misquoted the figures on this
district. I think the figures will show this district has one-third of the assessed
valuation, one-third of the population and one-third of the cases filed.

MR, MERRJLL: Yes, if I said one-fourth, I was mistaken. I should have
said one-third,

MR. GRATAM: You were allowing this district one third of the judges?

MR. MERRILL: Yes.

MR, GRAHAM : Just to look back a little: The purpose and plan of this
legislation, and also the constitutional amendments will do away with the pro-
bate courts and throw that practice into the district courts, In that event the
probabilities are that in the next session of the legislature these proposed con-
stitutional amendments will be proposed, and then voted on in the election of
1934, TIf they then pass it will be up to the legislature in January, 1935, to
pass legislation to put them into execution. That being true, you will find the
number of your judges cut, with the work increased. Speaking about our own

county, Twin Falls county,—we are fortunate enough in having a Jawyer on

our probate court bench. That being true, the most of the cases involving
amounts of a hundred dollars, or a ot of them even involying more than a hun-
dred dollars, are brought in the probate court; those gver a hundred dollars
and up to five hundred dollars are brought in the probate court rather than in
the district court. The result is that we get practically the same service in
the probate court as we get in the district court. I don’t know how many coun-
ties are so favorably situated with their probate judge. That being true, the
number of cases tried in district court is reflected lower than it should be. But
1 noticed the speaker tock into consideration three factors: First, population;
second, estimated valuation, and, third, the number of cases tried. I confess
I can't see where that second factor should cut very much figure, and that is
also true of the frst factor, the number of population. The criterion upon
which we are trying cases must be the number of cases, and the amount of
business before the court, and in that I notice this: That he has taken in the
average for the ten years, but he has based if upon the years 1930 and 1931,
so as to show a reduction of forty-four per cent in the number of cases.
MR. MERRILL: May I correct my original statement? 1 have the fig-
ures here as compiled for these districts. The first district has a population of
134,993, and an assessed valuation of $143,811,733, with the average number of
cases filed in the last ten years.of 1,270. The second proposed district has a
population of 122,532, with assessed valuation of $113,150,115, and an average
numnber of cases for the last ten years of 1,33%; the third district,—that is
the one, Mr, Graham, you are particularly interested in,—the third district has
a population of 91,221, with an assessed valuation of $77,607,141, and an aver-
age number of cases of the last ten years of 1,381; the fourth proposed district
has a population of 169,493, with assessed valuation of $147,456457, and an
average number of cases for the last ten years of 2,043. Those figures, I think,
are accurate,
- MR, GRAHAM: What I wish to call the Bar’s attention to is the business
which the court has transacted, and I have taken the ten year period embodied
in the report. I am sorry I haven't enough of these to pass around. I will
pass one or two of these around so you can see what I am referring to. Under
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the proposed new plan, the first column gives the names of the counties in the
Eighth, the First, the Second and the Tenth districts, That is combined
to show the first district. Then the second column is the second district,
and the third column the third, and the fourth column the fourth,
Then we come down to the question of pogpulation—practically what

‘the speaker gave. Then we come down to the number of judges.

Under the present proposed plan there are three judges in District No. 1;
three judges in District No. 2; two judges in District No. 3; and four judges
in District No. 4. ‘Then is shown the number of cases over a peried of ten
years. Here is where I take exception, which I think should be the guiding
star, and it is the paramount feature. In.the proposed first district the aver-
age number of cases is 1,274, the average number of cases per year in the
proposed new district. In the proposed second district the average number of
cases pet year for ten years is 1,339; in the proposed third district the aver-
age number of cases per year is 1,381,—more than either of the other two, and
yet you are giving us two judges when you are giving the first and second
proposed distriets three judges.

MR, MERRILL: What has the fourth?

MR. GRAHAM: Anrnd the fourth has 2,043. Let me go back: The aver-
age number of cases per judge as proposed in the proposed plan in the first
district is 425 in the second district, 448; in the third district 640; and in the
fourth district 510. Now, I will leave it to the other members of the Bar of
this state, but it seems to me the criterion ought to be the amount of business
you do, and not the population or the assessed valuation.

MR. JAMES: One-half of that in our district would be 690 cases per
judge. .

“MR. GRAHAM: I should have said 690, Did I say 6407 In the last years
the speaker claims the business had been cut down some forty-four per cent.

MR. MERRILL: I beg your pardon. If I said that I misquoted it. I
said since the peak in about 1921 it had decreased forty-four per cent. It has
raised slightly in the fast year.

MR. GRAHAM: Possibly 1 misunderstood you.

MR. MERRILL: Yes,—I may have misspoken myself.

MR. GRAHAM: But let us assume these figures, the average for the ten
years is correct, we have reason to assume that the falling off in all the other
districts is equal to the falling off in our district, or district No. 3. If that is
true, then in some places there is a discrimination in regard to the number of
judges we are going to have. That is a cinch, because if a judge in the first
district can -only handle 425 cases, and a judge at Boise can only handie 448
cases, it is a cinch the district judge in the third proposed district can’t handle
690 cases and do justice o those cases.

JUDGE AILSHIE: May I say that in the first district,—] had nothing te
do with it; I was just an onlooker like yourself,—but in the first district con-
ditiohs are of course different than in any other district, particularly yours,
because yours is a compact district. Up there you must allow for travel. It
is a four hundred mile stretch from the Canadian line to the southern end of
the district, and you have to go into the different county seats.
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MR. GRAHAM : Please don’t misunderstand my remarks. I @m not taking
excéfition to the number of judges ih the first district, not at all, bitt ‘What I
am ¢omplaining about is that in the proportioning and division of judges we

are not given the proper number of judges. I am not finding fault with -any

other district.

JUDGE DOWNING: The point you are making is simply this, as I
undérstand it, that the district in which Twin Falls would tome should have
three judges instead of two? Am I correct? _

MR. GRAHAM: Yes, if these figures mean anything at all then we are
entitled to three judges, I don’t know whether this is the proper time or not
ta suggest an amendment fo the proposed report of the Judicial Council. If
it-isn’t, and if you are just considering it generally, I will not make my motion
at this time,

SECRETARY GRIFFIN: -May I ask a question? As I understand it you
are not opposed to the general scheme, bt it is one of the details you are
speaking of now, the number of judges in your district?

MR, GRAHAM: Personally, I am not opposed to the -general scheme, but
I do object to the number of judges, That is just a question, of -detail, but I
don't know whether the proper stage has been reached in the proceedings here,
I have been -absent this morning, .

THE VICE PRESIDENT: This is a general discussion of the géneral
report of the Judicial Council,

MR, GRAHAM: T presume you ‘will take it up section by secticn after-
wards and discuss it and ‘adopt it in that manner?

THE VICE PRESIDENT: The resolutions committee undoubtedly will
make their report which we assume will cover the report of the Council, -dnd
at that time the report will be discussed section by section, and cppottunity
given for amiendments,

JUDGE MORGAN: To put the power into the hands of judges, for in-
stance, in Kootenai county, to-appoint justices of the peace, to me is un-Ameri-
can, There isn't anything in this to say you can't go into-Canada and get your
candidates for justice of the peace. It is proper that a judge -should appoint a
clerk of the court, but he should be cireumscribed in his power so that he should
appoint a citizen of the county, and this hifl doesn't provide for that. It ]ea}ves it
to the imagindtion of a bunch of judges of election to 'say whe is elected judge,
wheén you say “the man receiving the highest number of votes.” How do we
know the business of those three district judges wén't vastly decrease, and two
be sufficient?

‘MR. GRAHAM: And how do we know the converse wouldn’t be true?

JUDGE MORGAN: I don't know.

MR, MERRILL: You have to base -it on the past, on the -best records
we have, _

JUDGE MORGAN: Not necessarily, unless you propose -to fix a -hard
and -fast number of judges for each district,

MR, MERRILL.: ¥ou have to‘do that by legislation.

JUDGE MORGAN: The difficulty with -the ‘present ‘systém is this, that
years ago we started oit when ‘the “itate was cieated ‘and ‘betdme ‘a 'part ‘of

e
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the Uhion, we started out with five district judges, and now we have sixteen.
It ‘has always been an increase in the number of judges, and never a decrease
in the number. We now suffer from the necessity of maintaining a number
of judges when there is nothing for any of them to do. That is the con-
dition in our present district. Take it in the proposed district, we have four
under the present conditions and ne way that I know of to get rid of any of
them, We have two district judges in the two present districts, and in Ada
colifity we have two clerks of the district court, each one of them drawing
full iy and ‘working half day shifts and not keeping busy at that. The con-
dition is unbearable, but rather than the change suggested a judiciary could be
created which would be composed of a number, of judges limited by the con-
‘stitution beyorid which the legislature could not go in creating district judges,

" and then when the judge of a ‘particular jurisdiction gets hehind with his

‘work, ‘¢all to his assistance by the chief justice of the supreme court or by
‘the govérnar, 'or by whatever ‘functionary ‘might be designated a member, or
nrettibers, of the bar to sit for a little time, not to exceed sixty days, to be
asked of anyone, to assist in catching up the business of that court. Sorme-
thing ‘of that kind, it seems to me, would constitute an ideal judiciary, but
the difficulty with the excéllent plan suggested here by the judicial council is
‘that it does not solve the problems from which we are now suffering, that
is to say, an overpopulous judiciary with a sadly lacking amount of work for
" thém to do. The work of courts comes and goes; it ebbs and flows, -and
we are now in a period of stagmation during which contested litigation has
practically disappeared. At the same time we have our sixteen district judges,
instead of five, and our sixteen court reporters, for the maintenance and .sup-
port of which in this present biennium the tax payers of the state of Ydaho
are-called upon to produce $21G,000, with not work encugh to keep more than
half of them busy. If you will propose a judiciary composed of a number of
district .judges beyond which the legislature cannot go, and provide that you
can call real lawyers in to sit on our bench once iu a while to catch’ up the
work when you get behind, then you will have a judiciary.

THE VICE PRESIDENT: May I make a suggestion? Of course the
order of :procedure is entirely in your own hands, and you may do it as 'you
please, but we should proceed in some manner if the work is intelligently
done, and I suppose it would be advisable, rather than proposing amendments
now, that we engage in a general discussion, and propose your amendments
when the resolutions committee makes its report, with the suggestion that
committee embody in its report its recommendations with reference to these
various matters,

MR, GRAHAM: I am afraid the judge, being a candidate for Supreme
Court, if sincere, is talking himself out of the job, because if the work of .the
district judges -is decreased there will be no need for five members on the
-supreme ~court, and we wiil only have three again.

- JUDGE MORGAN: I am -in agreement with you, and I can point out
“the three,

‘MR, ‘GRAHAM: The difficulty with the judge now is ithat he isn't on
the ‘bench and -hasn’t power to overrule my suggestiens, but if “the chaitman
iy 1gBing 'fo rule thit we Have to -wait -until such time .as ‘the report :of ‘the

“pedoNitions ‘comimittee is Brought in, I will not take any -further -time.
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THE VICE PRESIDENT: We would be g]ac{ to heax: from yOL‘}',f Mr.
Loofbourrow, inasmuch as we have asked you to discuss this matter, iI you
care to. 1f not, we will listen to the field .

MR, LOOFBOURROW: Gentlemen of the bar: 1’.".ack m. 1922 and
1023 1 usually smoked good cigars; today I am celel?ratmg a little, T am
smoking a nickle one. I wusually smoke a pipe these tLTnes.

Back in 1913 the cost of government, state and.natmnal, was one—iol.;rth
of what is was last year, in local government one-third. In sp:.te of that fact
the estimated cost of government this year is $124.00 per capita. Lasf t:earn
it was $104.00, an increase of twenty per c.ent.. That means a mafm c‘:'lon aof
average family—-1 believe the average family is f?ur afxd some ';]-a i o
a per cent—that means a man with an average family this year wlf ?ay i
hundred dollars toward the cost of government. That proportion ol increase,
from 1913 to 1929, if carried on the next ten years, would mean he mu;: ]:;y
two thousand dollars a year for the cost-of government, the man wi e
average family of four, the average citizen. N N -

I quote from a paper which says, “An English ps‘1bh-c15t writing of his ob-
servations in the United States says: ‘The subst.ltutmn of laws {or. con-;
science and innumberable statutes for right behavior has creat_ed a dftstrl..w
o€ all laws. Politics has been allowed to become a more lucrative pro essx?x':

than teaching, and lawyers control the lgovtan,i'ment instead of statesmen.
The er says, “The gentleman sees clearly.

No::pwe get the blame for that. If we shouid undertzke as liwyersantz
lower the cost of government we would probably be told to stay o;:.re
mind our own business, as people know enough to run themsFlves.f he a..:':
entirely within our own province when we foi]ov.v the suggestions of the j
dicial council and attempt to reform or re-organize court proceflure..

Personally, I am not in sympathy with the basic idea _embodled l.nhtl-ue.b;::t-1
port of the Judicial Council. For the last s'ew-.'eral years the tendency as;ndus—
for our population to center in the large cities, amfl now that so n;ailly o
tries are closed down and men who are not wofkmg, the younf {3 (;wthink
had gone to the city ta make money in a hurry is back on the farm, ,

ith dad. '

WI;‘hhe proposed bill as drawn by the ]udiciaIACouncil is just anot_hel:;_ stepr::

thiat direction to help the big town eat up the httle' one, Ou‘r constitu lgnlpbe-

vides there shall be a senator from each count.y in the !Fglslatur;, anth e

lieve there will be enough senators from the. little coungies to.de ::t ;a,-ies

if it is proposed in the legislature. We have a s_}rstem‘ of iaugmg!n e jj.unties

of the prosecuting attorneys of the state, starting wn‘.h‘t. e smader11 o

with, I believe it is, twelve hundred dolla'rs a year, and E’]Slng g;a :adyilars N

six jarger counties, I think, have salarxes.o'f twenty-.fwe hun, rvl:l o ars 2

year. [ believe we have just as good judicial talent in the smz:D]::r co inties

as you have in the larger omes. I think among the present ing ersboerva‘

bar I could point out names of men that have t:ome under our ow:;-l obs a

tion coming from little counties. Some of them in ouf' own c-:_»unty] ere ¥h:

they were there we thought they had a prett?r hard time .gettmg along. ey
have come into bigger places and are admittedly dra“fmg down t;p m«;r;ri
in the practice of law in the bigger places. In our own little county down
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I don't believe there is lawyer who would refuse to take the job of district
judge at twenty-five hundred dollars a year,

‘What I am getting at, if you will gauge your salaries of judges along the
lines of those of the prosecuting attorneys, with a minimum of $2500 in the
smaller counties and up to the present salaries in the [arger counties, and
elect a district judge in each county, give him the same powers they have
here, for the appointment of a clerk of the district court, eliminate your pro-
bate judge and justices of the peace entirely, and throw those savings toward
the expense of the district judge—and incidentaily the clerk of the district
court should also be his reporter—vou will find that when that system is
studied and a comparison of the costs made, that it will not be any more ex-
pensive than the present system. In fact—I havent any first hand informa-
tion as to the exact cost—but making a careful estimate what that might
amount to I estimate it would save from fifty to seventy-five thousand dol-
lars over the present system.

‘We have long talked about the center of power in Washington, and that if
the tendency continued eventually the state lines would be no more than what
the county lines are at present, and I don't believe any of us would want that
to come about. We must adopt some umit in our governmental system, At
the present time we can jump in our jitney and get to the county seat prob-
ably in less time than it used to take to hitch up Dobbin and drive down
town, so it seems to me the county is the logical unit to start with.

We, all of us—I don't think I was ever in a bunch of lawyers for amy
length of time that visited back and forth that didn’t get to felling of their
ridiculous experiences before justices of the peace. There s more litigation
I believe, before the justice of the peace, considerably more than there is be-
fore the district court under our present system, We can pass that off with
the thought that it doesn't amount to much, nothing involved, but, gentlemen,
the satisfaction of the citizens at large with our instituions is involved. The
man with a ten, or fifteen, or fifty dollar law suit in the justice court very
often is just as vitally interested in that and it means 2s much to him as
some fellow with half a million dollar law suit in the district court, and so
long as we recognize the principles of democracy, so long as the people rule,
we must take into consideration the little fellow and try to give him service.
Now he isn't getting service under our present system of the probate judge
and the justice of the peace and with the district court having original juris-
diction from ome dollar up. We overcome that; we to some extent com-
bat the tendency of the larger town growing at the expense of the smaller
town, and we have a system just as efficient and more economical than your
present system, and just as econcmical, and 1 believe more so, than the sys-
tem proposed by the judicial council. I thank you,

THE VICE PRESIDENT: This whole subject is open for discussion,
gentlemen.

MR, JAMES: I wanted to say = few words of a general nature, Calling
your attention to page seventeen in reference to these judges: “The various
judicial districts provided for in this Act may be sub-divided by the Council
of Judges into divisions and at least one district judge shall maintain resident
chambers in each division so created by the said Council of Judges.” That
doesn’t siy, Mr. Chairman, that the judge must be a resident of that division;
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merely that he must maintain his resident chambers there, Under the word-
ing of that section in a district which has a large center of. population, such
as Pocatello, or Boise, or Lewiston, that center can elect all three judges, and
when they are elected one or two can go out and establish resident chambers,
and the minute we get into a discussion of that we get into a law suit as to
what is meant by “establishment of resident chambers” in said section. Does
it mean to be there every day in the week, or three days in the week, or what
does it mean?

Now it has been said here that if we could get along with sixteen judges
during peak time we should be ahle to get along with twelve during por-
mazl times. It seems to me we should turn:the statement around, 1 don’t con-
sider these peak times by any means, and we should rememher we are now
building, or attempting to build, a permanent structure, not something that is
suitable under present economic conditions, and a structure that will .not be
effective until 1935. In fact, from the standpoint .of the fellow who Tives in
the outlying territory the most favorable feature of the bill is that it will mot
go into effect for three or four years yet. It'is like buying goods on the in-
staliment plan—you den't have to pay .for them right away.

In reference to the subject of the clerks of the court which was touched
upon by Judge Morgan., Under the proposed plan the clerks in the entire
district shall be elected by the judges in the district. They can get their clerks
from any place they want, Suppose down in the fourth district there is-a
tie among the four judges? Iow are you going to elect your clerk? Sup-
pose in the third district there should be a tie among the two judges, What
are you going to do? And the same situation exists with the justices -of the
peace, That brings to my mind this thought: We are endeavoring ‘here to
take the election of judges out of politics, which is a move in the right direc-
tion, but in doing that we are forcing upon the judiciary the necessary ex-
ercise of patronage, For each job there will be from one to a dozen appli-
cants, and any judge who takes on himself the responsibility of apportioning
that patronage—I mean the appointment of clerks of the court and the ap-
pointment of justices of the peace—will have grief on his hands at once.
Look at it from the standpoint of the judges. “Take the north district—I
dor’t know how many counties there are up there, but I think I heard some-
body say ten counties, and you have three judges. ‘Every man running for of-
fice will have to campaign that entire district. ‘Then when he is elected he
will serve in his division, or subdivision of the district. Then why give the
entire district the right to partcipate in his clection? And when you do that,
gentlemnen, ‘you are disfranchising the people in the outlying territory -and
gaining nothing. If it was mecessary to reduce the judges, let us reduce the
judges but let us not take away from the people of the outlying districts ‘the
right 'of electing their own judges. To my mind this scheme is on 'a par with
the proposed seven-county state. It is fine if we can be the county seat.

Now is seems to me this: If under the present conditions, or under condi-
tions which may continue for 2 number of years, twelve judges will ‘be suffi-
cient, let’s change the state so there will be only twelve judges. Personally,
1 would prefer there be twelve districts rather than four districts -with its
subdivisions. What reasons are there for -making ot creating-a large district
and then subdividing it and having a judge for -each subdivision? Then give
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?l'u:- people in each district the right to vote on the election of their own
judge, What justification is there for that? Down in our district for in-
stance—we are combined with—our district is No, 4 at the present time
Across the river is No. 11, That district wouldn’t be as cumbersome ag somz;
of the others, but we have a judge over there in our district. Why permit
the people on the south side to determine who shall be district judge over
ther-e,. when after you have done that you divide the territory and make four
cqunt.xes a subdivision and tell a judge to handle the work over there?

. This seems to- be the problem confronting us: Some method of sending
judges from bne section of the state to another. In fact, that is being done
now all over the state, and one judge is continually calling in another judge to
handle some cases when his calendar is crowded, But the thing that I am op-
2:;::_ to in this place, is that it disfranchises the people of outlying tersi-

:Hcr? is anmother situation: You are eliminating the probate court, which I
fhlnk is all right, but if you arg going to do that you are giving tl:le district
Judg'e more work, Why, then, reduce the number of judges to twelve? Take
the instance of a fellow at Challis, or Mackay who might have a lit-tle pro-
b:'ate.matter which is contested, and which would have to come before the
district court under the proposed plan. The probate court being eliminated
:ﬁ]:rg. ‘does‘hl'fe glclu? I:e hu:lts up some district judge in Pocatello, perhaps:

rings his client down 3 i i i
s s client dow ise;zt- Is that fair to the lawyers in that section

Those are the reasons, gentlemen, why the people of the outlying sections
are oppr:used to this specific plan. We are not opposed to reducing the fium-
ber of ‘judges, if in the good semse and judgment of this association it be
deemed necessary, but we are opposed to creating the state into four districts.

MR. HE-IST: Gentlemen: I feel there is some merit in the proposed hill
!:}ut I feel it contains very little merit. I think the Council—and what I say,
is solely extemporaneous—has overlooked the outlying districts, the smaller
centers.. of population that are destined to have their growth. '

I thmk.the one thing that is good about the proposed bill is its tendency to
take the judiciary out of politics, first, and, second, to transfer the probate
cuurt.to‘the district courts. I don’t know so much of the practice in other
c.ountles, but I do know in our county, in Lincoln county, where I have 15rac-
ticed for nearly a quarter of a century, it has been the practice of bankers,
grocerymen, real estate dealers, abstractors and others to attempt to pro:
bate - estates. Frequently we find them stopping and pausing when partially
through with the probating of an estate when they find property maybe. in
Canada and foreign states, involved. It is an injustice to the bar of this st.ate
imd to the practicing attorneys to permit, but the probate judges do tolerate
it. The probate judges that are usually elected in the smaller counties are
men from the farm, from the grocery store, from the justice of the peace
office, or from the print shop. At least that has been the history in our
county.

..iFurt%ler than that, I believe that the proposed bill is impracticable and
impossible of legislative enactment.
. Judge Morgan has discussed the matter of the judges appointing the clerks,

© and that has been my attitude from the time I first read the bill as to the
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election of clerks of the court. I do not approve of the judges appointing
the clerks of the court. That may be satisfactory in the larger cities, perhaps
in eight or ten counties in the state of Idaho—I helieve there are forty-four
counties in the state—butt it would not be satisfactory in the small counties, in
at least thirty-eight of them. I don't think that any legislature is going to
take away from the people the right of electing their officers that are now con-
stituticnal officers, in the fitst place. In the second place, in many of these

small counties the clerk of the district court, who is ex-officic county auditor

and recorder, has only part time help, Now if someone should be forced in
there, and that someone forced to wait on the people that will devote cme-
twelfth of the time, perhaps thirty days of the time to court work and the
other eleven months of the year to the genmeral work of the office of the
county auditor and recorder, I think that it is wrong in principle. I think it
is wrong in principle to give the district judges the authority to say who shall
do this work, fix their salaries, and so forth, in some of the smaller counties
of the state. ‘ .

Now, further, with reference to the matter of the subdividing of a judicial
district, similar to our state highway law, I presume, I frankly believe that
the citizens, the electorate of each division, knows more wha they want on
that bench and can choose better than the electorate in the center of ‘popula-
tion. For instance if the fourth district now was consalidated with the tweifth
district, and the twelfth district would elect our judge for us, they as a rule
are not brought before our district judge, and we would have very little to
say in the selection of the judge. In other words, our voice would be stifled
in that regard. That, to my judgment, is against the modern tendency of
legislative enactment, and it would be impossible to pass an act of that kind.
Furthermore, 1 don't know why we should give these district judges more
power. I don't know why they should have more authority. In a quarter of
a century’s practice I have never had a disagreement with a district judge; I
have never broken friendship with one, but I say they have authority enough,
and why establish—I don’t know hardly how to say it—another government,
as you might say, supplemental to the present and existing government, by
creating a government of courts. To my mind the matter of the court ap-
pointing a justice of the peace is entirely wrong.

MR. OVERSMITH: Will the gentleman allow this question?

MR. HEIST: VYes.

MR, OVERSMITH: You are discussing something that has to go to the
people in the way of constitutiona] amendments, Can we not limit this discus-
sion to the action of the legislature next time. Now, so far as the legisla-

ture could go would be fo redistrict the state. The abolishing of the pro-

bate court and the appointment of clerks of the court is something that must
be .submitted to the people, and I would like to see the debate limited merely
to the question of what can be submitted to the next legislature. The question
of the court appointing, it seems to me, the clerk of the court, or the ques-
tion of the abolishing of the probate court is a matter that has to be sub-
mitted to the people and is premature at this time, except to suggest to the
legislature that they submit that to the people. We are discussing at this
time merely the division of the state into four judicial districts. It seems to
me we ought to confine our discussion to that.
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. THE VICE PRESIDENT: It seems to me the speaker was confining his
remarks to the subject before us. He may proceed.

MR. HEIST: I will proceed where I left off. In other words we are
contemplating a great deal. It is like the two hoboes who were walking down
the railroad track. One of them says to the other, “I am not going to buy
this railroad,” and the other said in reply, “No, I am not going to sell it
to you” In other words, the present system as proposed would be something
like the story of the free thinker and the divine. They were traveling along
a high'wayltogether, and they noticed a stork standing in a small stream,
real:‘hing in and picking out fish at the bottom of the stream. The divine was
explaining to the free thinker how wonderful nature was, how nature had
pr_o.vided the storlc with ong legs, and with a long bill to reach in and pick
out the: fish and did not get its body wet, nor its head, The other replied,
“That is very good for the stork, but it looks damned hard on the fish,” And
I think, gentlemen, that is the way it would be with us people in the smaller
judicial districts.

However, getting back to the propesition of the justices of the peace,
there is nothing in that bill that provides where the justice would reside, or
shall reside. In 1912 T was elected prosecuting attorney of what now con-
stitutes Lincoln, Gooding, Jerome and Minidoka counties. If there were a
preliminary hearing to be had, it was tried in Minidoka, or in Rupert, or
Jerome, or Wendell, where there was a committing magistrate and where the
witnesses. were located. I think that is one of the defects of the proposed
bil‘l, when you propose only two justices for a county. Further, I think the
principle of vesting a district judge with the responsibility and the authority
of appointing justides of the peace seems to be puiting an extra burden on
the judiciary instead of eliminating some of the burdens which the judiciary
already has, and it is putting a burden on the judges they shouidn't shoulder.
They may be ever so competent, and they may prove to be ever so competent
5o far as appointment may be concerned, and they may not be, but any way
it has that tendency to the establishment of a judicial oligarchy.

Now, I think, personally, that is all I have to say on the subject. I am
opposed to the proposed bill, and I do not believe it is a solution to our
problems.

MR L.iEI.lRILL: Would you also go so far, Mr, Heist, as to take from
the district judge the power of appointing his reporter and have him elected

".by the people also? .

MR. HEIST: No, I would not.
MR. MERRILL:; Why not?

.MR. HEIST: There is a difference between a reporter and a clerk, Mr.
Merrill. )

THE VICE PRESIDENT: Mr. Eberle has the floor, gentlemen.

MR. EBERLE: I am not going to make a speech, but I am merely curi-
ous. Y must confess I haven't gotten the angles as presented here today with
rcfﬂ:ence to t.he centers of population electing the judges, and I have just
obtained the figures as to the population of these proposed districts. District

No. 1 would have a population of 134,993; District No. 2, 122,532; District
‘No. 3, 91,228, and District No. 4, from which I come, 169,493,
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MR. MERRILL: You are not\i\n the fourth district, Mr. Eberle, you are
in the second district. ) :

MR. EBERLE: The proposed second.digfrict has 122,000. There is no
town in any of these districts that has a population to exceed twenty or
twenty-one thousand. In my particular district we have Nampa and Cald-
well, which might be also called big towns, but T never heard of them agree-
ing with Boise on anything, and I was just wondering where these big centers
of population would come from where you have in each-district only from
91,000 to 169,000 people?

MR, OVERSMITH: Gentlemen: It occurs to me that quite a mumber
would rather play politics than work for a good judicial system. I come
from Latah County, If you put ten counties in one district up there I pre-
sume we wotld not have a resident judge in our county. I am not par-
ticular about that if the Judicial Council would go further and provide for a
cotirt commissioner to sign -orders for injunction and so forth, which can be
worked into the scheme by the Judicial Council, if it sees fit, In afl probability
if the ten morthern counties are set aside in one district there will be one
resident judge at Lewiston, one at Coeur d’Alene, and one at Sandpoint.
That would be the natural division of the district. I think the bar, at least
of our county, would prefer having men of rather outstanding ability as
judges selected, selected for ability rather than for their popularity in t}_le
district or their ability to get votes, Personally, I don’t care if you send in
a judge, if he is a judge, to preside over a court hefore which I practice, or
any court before which one has a case, I don’t care whether he comes from
Ada County, Pocatello, or any other place, so long as he is a judge.

THE VICE PRESIDENT: Is there any further discussion of this sub-
ject, gentlemen?

JUDGE AILSHIE: Gentlemen: There is one thing I want to call to your
attention. It is proposed that you amend the constitution to provide for
the appointment of a cletk of the district court for each county in this- state
by the judges, and to authorize those judges to appoint justices of the peace.
Now, we might readily agree to that ourselves, but you can't get thg people
of Idaho to agree to it. They will never submit that power—permit it to be
delegated to the district judges er to anybody else, and I don't believe they
ought to. Now, what is the benefit to be derived from the appointme_nt of

clerks of the district court? What is the benefit? Let us analyze this for
just a minute. You propose to abolish thel office of probate judge, and you
will eliminate a salary ranging from—I don’t know what the salaries are, but
somewhere, I judge, from one thousand to fifteen or eighteen hundred dollars
a year—someone says two thousand dollars a year is the maximum. You
are going to cut those out, Are you going to get anybody for clerks of t.he
court for any less? The suggestion is made in this report they will give him
a similar job somewhere else, Where is he going to get that job? If he is
working in a store or a bank, or any place fike that, nobody will hav.t:
him, because the work of the court will be cutting into his time,_ and if he.is
not going to have an office he will not serve the purpose for which you are
appointing him. The purpose of appointing him is that he may file papers,
sign orders and that sort of thing. I am oppesed to investing any clerk of
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the district court with judicial powers. You wil! have to pay him just as
much “as you are paying your present probate judges if you get anybody
worth having. If you get a deputy in some other office to act as clerk of the
district court, if you try to do that you are doing the same thing, with the ad-
ditional danger that no man is going to appoint a man as his deputy and
stand responsible for his acts uniess he is going to name him. He is not

. going to have someone else name him—district judge or anvhody else, If

he is going to appoint him as deputy clesk in the auditor's office he is going
to want to lmow who he is, and he may be personally distasteful, or politi-
cally distasteful, or any of a number of reasons why he would be opposed
to having him, You are not making anything in the way of expenses, the

- way this Jooks to me at the present time. I Jmow only of one county in the

state—there may be more—but T only kmow of one county in the state where

the clerk appoints a deputy and sets him aside to look after the district court

work solely. That condition exists in Nez Perce county. They have a deputy

for that purpose. '
MR. GRAHAM: We have it in Twin Falls county.

MR. MERRILL: We have it here in Bannock county and they have two
at Boise.

JUDGE AILSHIE: In our part of the country, the clerk—take Kootenai
county for example-——the clerk designates a man—TI think the clerk now does
it himself because the deputy who did do that work for many years has re-
signed—but formerly he had a deputy who attended to that work, and then
when court adjourned he went down and attended to other work in the office.
He was busy all of the time. Now, I think the clerk himself goes up and
does the court work and when he is through with that he goes down and
does other work in the office. In Bonner county the clerk, Mr. McCrea,
does the work of the clerk of the court when court is in session, and then
afterwards he goes down in his office and attends to other business.

‘There isn't any reason whatever for changing the system with reference
to clerks. The clerks of the court will take care of that, And thé people
are going to elect those. They bave a right to. —/\

We laugh a great deal at the justices of the peace. That is a stock-in-
trade, but after all, gentlemen, there isn't any set of men or officers in the
state 'who settle more neighborhood quarrels and do more effective good in
administering crude rough justice than the justice of the peace. They dis-
pose of more cases than the district judges and supreme court judges, all
together, in the state. I know one judge, one justice of the peace who re-
ported some thirteen hundred cases in one year that he had disposed of, and
included in that of course is the small claims court. This justice of the
peace is doing good work. He is settling the business of people who have

_small ¢Jaims, and as someone said here this morning, the man who has a small
. silit involving ten dollars, that is just as important to him as one is to another
fian who has a law suit involving ten thousand dollars is to him, and he has

the right to have it determined, and hé has the right to have it determined in
§' own -batliwick by a man he helped to elect or tried to defeat. The princi-
pié'ffﬁf- the justice of the peace, like the old English squire, is as old as the
thiftrion law, and you can’t aholish the squire in England, and in my judg-
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ment you can't change the system with regard to the present justices of the
peace in this state, I have been somewhat familiar with what has been going
on for the last twenty years, and that was railroaded through by the fellows
from the big cities like New York, Chicago, San Francisco, Boston, St
Louis, and the fellows from the country districts like myself voted against it,
and we voted it down in the conference of the commissioners of state laws,
and refused to recommend it. That is the body which is represented by from
two to five members, as you gentlemen know, appointed by the chief execu-
tives of the states, and I have had the honor to represent this state for about
four years, and the governor did me the honor to reappoint me the other
day. I won't forget to tell you aboit that.

Now I call your attention to the fact that tbesg justices of the peace about
whom we are talking don’t know much, but there is another fellow that
dop’t know much either, and—

JUDGE MORGAN: About your recently having been appointed—just who
is the forgotten man?

JUDGE AILSHIE: You have a committee out now searching for him
in the great unwashed party. But the people select these justices of the
peace. In some instances, as you will recai perhaps in your own community,
there is some old gentleman who has been in there for years and years, and
he has settled hundreds of disputes and controversies, He may not have
followed the statutes and the decisions of the supreme court, but after all he
has gained the confidence of the community and he has settled their disputes
and himdreds of them have been disposed of which never went to the district
court and never went to the supreme court.

Let's not get radical because these are hard times, and because we want to
do something as the bar and remodel things. I think we might very well leave
these matters for the legislature, but let's maintain those justices of the peace
in their various precincts and districts, and let the people elect them to dispose
of their business, and whatever we do, let’s not .undertake to take that away
from the people and have the district judges appoint them. The district
judges do not want to do that anyway, and there is every jreason for not
loading down a district judge with patronage. It is enough for him to dp-
point the court bailiff. He has trouble ‘enough with that. Everybody wants
the job, But let's not go any further He has trouble finding his reporter.
This thing of appointing a reparter you askeéd about, it is difficult to-get them
these days.

But I call your attention to these two defects, and I submit, if you gentle-
men please, that it isn't safe, it is unwise to undertake to recommend such a
;hange as that.

Now, so far as the elimination of the office of probate judge is concerned,
I think that is all'right, and vest that power in the district court.

So far as this matter of redistricting the state is concerned, why, I have
no particular objection to it. Things might be said on both sides of it.' There
is this that may be said in favor of larger districts—I have never heen
elected district judge and I have never sat on a trial bench, but 1 have wit-
nessed in some forty odd years the difficulties and adversities of a good many
trial judges—if a trial judge is elected in a large territory where he is not

PROCEEDINGS OF IDAHQ STATE BAR 265

personally acquainted and where the people are not his household neighbors

and friends and visitors, if he is elected by a majority of people with whom
he is mot acquainted, and with whom he has no social relations, he is freed
from a lot of embarrassment in deciding cases that come before him. To the
man elected in a small community where he knows every man, woman and
d.1ild, it must be difficult and often times very embarrassing to have to de-
cide a case against a long time friend of his or his family. In a case of that
kind with a large district and with two or three judges, he can very well be
shifted around and not have that embarrassment, and 1 think such would be
better for the administration of justice in such cases, buf that is only one

_ phase of it. There are things, on the other hand, 1 a large district like we

would have up north stretching from the Canadian line on the north to this

"side of Cambridge on the south, a distance in the neighborhood of four hun-

d.l:ed miles, it is going to have its disadvantages. Take that large a dis-
trict and then scatter three judges through it, and as Mr. Oversmith has said
there is no telling where they might reside. They might reside in Nez Perce
county— .

MR. OVERSMITH: All three of them, ‘

JUDGE AILSHIE: Yes. I submit those questions for your judgment,
and there is one thing further about which I asked Mr, Merrill, and I want
to call your aitention to that, and that is with reference to this non-partisan
judicial election—

MR, MERRILL: Non-political,

JUDGE AJLSHIE: Yes. I notice you are touchy on that. I am net so
touchy. A good many years age I had the opportunity of supporting a mea-
sure that provided for the election of judges in non-political elections. The
nominations were made by political parties and after their nominations their
names, as you reécall, were placed on a judicial ballot, and no party designa-
tion was given anybody. Well, something happened. An election took piace
and somebody was elected, or defeated, and they got sore, and they changed
the law as quickly as they could. I have advocated re-enactment of a similar
stztute to the one which is recommended. I am generally in accord with that

" with this thought: That there should be an amendment submitted to the sec-

ti_on that you read, to which I called your attention, providing that there should
be a majority election. This thing of electing a judge by fifteen, fwenty or
thirty per cent of the entire vote of the state, or the district, isn't American.
It is niot the way to clect judges. If you are going to nominate them, nominate
them in' the method provided for in the bill—I have no objection to that—but

- after you have done that nominate them long enough before the primary elec-
_:tLiQn to put their names on the judicial ballot at the primary, and then proﬁde
if any one or two or possible number get a clear majority of all votes cast on
the judicial election, you are electing them then, and the ones who do not get a
- majority, then you will vote on them at the general election, and then a man

\%h@js elected will feel he has a majority of the electorate of the state back

* f i, -

MR HAWLEY: I must apologize for 'coming in at this rather unseemly

I ottr, but due to the rather mild hoom we have been having for the last twc

'r:s_rlI haven’t been able to buy a new car, and my car didn't work, and the
tinguished -chief justice and his associate who were with me reminded rse
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of that fact very often during the time we were proceeding from Boise early
ithis morning, and 1 am sorry, indeed, that I couldn't be here to hear the dis-
cu,ssmn by my fellow members of the Judicial Council.

I feel the Judicial Council is sort ‘of on trial. T thought we were domg a
pretty good job. I knew we were trying to do one, Beiner the junior mem-
ber of the Council I suppose I could tell you all about it. The fundamental
idea, 1 think, that was back of the building of the Bar Association, making
it a legally recognized bar, that this profession is a profession, that it is not
a business, and that as a professidn we stand in the capacity of public ser-
vants, that we owe a duty to the public, and that that duty may be performed
best through our profession performing its function as a profession. That
was the fundamental underlying idea of the actions of the men who succeeded
in putting this bar bill through. One thought further: We succeeded in get-
ting the legislature to recognize that the profession is a profession, that it
has a profound refationship. and a duty to the people, and that it should per-
form that duty, and one of the practical things that caused it to have this
opinion was the fact that the people were beginning to get tired of lawyers
and wanted some people to be professional men, that is, the fawyers were not
in as good repute with the people as the profession justified, and demands that
they be. This act of the legislature, I think, recognized that it was a decided
uplift of our profession in the eyes of the people, for the people though their
legislature said that the supreme court and the legislature may request an in-
vestigation and study on any matter refating to the courts’ practice and pro-
cedure, practice of the law and administration of justice, recognizing that
the judiciary is one of the three coordinate equal branches of government, and
we, as attorneys, were vested by the people of this state with the duty of inves-
tigating and studying and contributing as a profession, some good things from
the profession to the general good of the public and of the people.

Now, that is fundamentally the notion which justified the appointment of
a Judicial Conncil. That was the act of this body several years ago.

"The Judiciaf Council has gone at its job with the thought in mind that it is
representing the profession of law and that it should give to the people such
suggestions as may be for the best interests of the procedure of law, for the
best interests of the administration of justice. Now, that is the thought upon
which we' proceeded. Now I am frank to confess, and it has heen amazingly
{orced upon my attention by the first speech I have heard here, that we didr’t
consider the political phases of it. Wi didn’t consider the bill of rights; we
didn't consider the high status and the high place in the love and affection of
the people that the humble and lowly justice of the peade had, and we didin’t
consider that when we were proposing to give the judges, the highest type of
our profession, and who occupy the highest places in the profession, we
weren’t thinking we were giving to those men a great deal of patronage which
would be the subject of barter, and which would be the subject of disgraceful
conduct of one sort or another on the part of the judges. We frankly never
even thought of that. It never even occurred to us that that would be a mat-
ter of dispute.

Now, I think that probably if this Bar {eels we haven’t done our work, that
the hours and days and weeks, and on the part of some even months, of labor
they have put in in studying this question and the reports of the judicial
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‘ counc:ls of ot.her states, I thmk if you gentlemen feel that work is for naught
' _gnd should be rejected on a minute’s thought or a minute’s debate, why we
aré certainly not going to get if emacted by the legislature. I think you
should consider it very seriously before you turn down the whole scheme and
_ t.h_E'whole plan presented to you. If it has defects from the standpoint of de-

* priving the people of some mythical, or some real, rights, the people will

_ eventually turn it down. I don’t think we should here talk for the people.

I don’t think we should here make our political views paramomnt. I don’t
) think we should be here as politicians—and [ say that with due apologies, and
- I humbly say this, that we should be here as lawyers, as representatives of
the profession seeking to offer to the public some good thought by which we
can increase the efficiency of our bench, bring better men on the bench, which
~ Means giving them better pay, put the matter of all court procedure, including

the appointment of that very important man, the clerk, put that appointment
where it belongs, in the hands, not of the people, but in the hands of the
judges on whose work they must to a great extent depend.

1 think, viewed in that light, we were simply presenting to you something
that would better the system. That was our only thought, and I don't know
}vhy you as lawyers shouldn't say—this is, of course, not a perfect bill, Tt is
impossible for anybody, even the Supreme Court, to give a perfect opinion, it
is always only half perfect, but it is not a perfect opinion. This at least is
a contribution of the profession. It shows we are tryiné to think of some-
thing beside our own political standing, besides our own pocket hooks; it
shows we are trying to perform a duty, that we are lifting ourselves into the
place the profession should cccupy, and then bringing it to the minds of the
people that law is a profession which can be: trusted, which is honorable, and
can be fooked up to.

Ii the people themselves do not want these justices of the peace appointed
by the courts, and want the power of electing them, that is all right, but you
kmow, I am positive, that & judge can appoint better men, men who will do a
better job as justice of the peace than the men who are now elected and hoid
that office. Frankly, I don’t believe there is a half dozen men here who honest-
ly disagree with that statement. Take any district judge, particularly one who
has been on the job more than one term, and I tell you those men can appoint
.bgtter men to the place, so why should we, as lawyers, say they can't? Let
.. the people say, “No, we don'f want the justices of the peace appointed by the

judg_es.‘ You lawyers may think it is the sane thing to do, and it may be the

b:gst thing, You may get a better class of men, but we as people want the
.privilege of selecting the worst possible men that come up for the office,” if
they want to, and they sometimes do that. But that is the business of the
. -people, The same argument prevails as to the clerk of the court. The prac-

ticability of the thing is one question. Is it practicable to get these appoint-

.ments of the district court clerks? Well, now, you ask any district judge
if he lwouldn't rather appoint some man in the treasurer's office, or in the of-
the recorder, some man—and we generally find men that stay on year
year; and I don't believe you would ever have any trouble getting a man
that type to act as clerk. Pay him a small safary in those counties where
work will be small, and a good salary where the work is heavy, in other
, régulate the salary according to the amount of work, We particularly
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wrote in here that he can hold other jobs, for the purpose of letting the judges
appoint some man in these offices in each county, and the judge certainly wilf
appoint ong who can do the work, and the judge can train him, the judge can
instruct him, the judge can tell him what to do in probate matters. That
would not be giving him any judicial power, and T quite agree with the speak-
er that we couldn’t give the clerk any judicial powers at all, but the proposition
uf the practicability I think I am answering, and it is practical to get such a
man. ‘The political question which has crept in very largely has an element
of the right of the people, or the wisdom of the people to select by ballot their
own clerk of the court. That is a question that is up to the people, but as

lawyers that is not up to us in convention to say that. Let's put the bill

through, and then the legislature will take action on it, maybe improve it,
eliminate different things, emasculate the bill probably, but it will get the idea
across that we want a better judicial system.

Now, so far as redistricting the state and having twelve judges is con-
cerried, it is our thought—and we didn't think, Mr. James, and Mr. Hall, and
Mr. Heist, and Mr. Loofbourrow, and you gentlemen who spoke here from
what they call the smailer counties, which, by the way, furnish many many
times the best brains in the courts, in the legislature and in the offices, these
smaller counties we didn’t think were being overlooked and we didnt think
people would refuse to select good men simply because they might come from
the so-called smaller counties, We didn’t think about that. Honestly we
didn’t, I give you my word we didn’t intend to discriminate against the small-
er counties, We just figured that there were a lot of counties where there
were only two or three lawyers, maybe one, and when it is up to the governor
to appoint a judge—Judge Morgan knows this as well as anybody—he is hard
put sometimes to get a man of real caliber as judge in some of the very small
communities. So far as that feature of it is concerned in redistricting, I don't
know how we could meet it. I really feel you gentlemen from what you call
the small counties, I think you ought to subordinate what is—I think you will
see it clearly as your political opinion and desire to have somebody in your
own county as judge, and I think you should subordinate that feeling, and
feel satisfied when vou have a good man as judge who is chosen on his mer-
its. This gentleman said the best of the lawyers in the big cities are smail town
men, and I agree with him, but why, then, are you afraid, if you are afraid,
why, then, are you afraid if you are a small town man and want to run for
judge, why are you afraid to go out and test your mettle and be elected by the
people of the district. They will recognize merit, and you have your chance.
But, again, that is political. The thing for the profession to do is to do what
it thinks best for the profession, and for administration of law, as a separate
branch of the government.

So far as redistricting is concerned my friends from Twin Falls naturally
want another judge, and I assume cutting it down to twelve judges, I think
they will want another judge, and I think we will have trouble there, but that
is again up to the people. ¥ou know, you men practicing law, vou know
twelve judges can handle the business as we have bad it here for the past
four or five years. Twelve judges can handle the business if they have it to
do, and if they have the work to do twelve good men can handle all of the
judiciai business in this state and have time enough to go fishing if they want
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" t4,+ Thdt is my judgment. Litigation is going down, down, down. ‘That is
the history of the courts.

Gentlemen, I apologize for making a long speech here, but I wanted to give
“you the viewpoint of the Judicial Council. We are acting merely as profes-
sighal ‘men and not as citizens who would look on the political side, and I
ask you gentlemen to consider the fact that we did what we considered best
-for" the “profession, and these bills we ask you to approve will permit our
" législative - committee to introduce these bills, and put over the thought that
We;'shoﬁld as a profession offer this, or something likke this, and this is the
best that can be given in this short time, at least, I don’t think you can change
it to make it any better. Then let the people pass on the political questions
- through. their representatives and senators, emasculate it, amend it, add to i,
but, gentlemen, as a profession, let us act as a profession,

"“THE VICE PRESIDENT: Is there any further discussion on this report?
MR. HEIST: Just one word, if I may have a minute. It occurs to me
this: If that proposed measure could be redrafted so that it would have the ap-
proval of this association, and not a part of the association, that when the
legislature meets we could get somewhere. Frankly, if we submit up there
something that a part of the state is fighting, especially the smaller counties,
it wifl be defeated and we will be worse off than we were before, and I be-
lieve now is the time for consideration of such matters, if we feel we can
present and be successful in obtaining satisfactory legislation,

MR, McDEVITT: I would like to know if the recommendations of the
Judicial Council are in the form of bills for presentation to the legislature, or
whether the council has in mind the drafting of biils in accordance with the
recomtnendations made by this meeting at some later time for submission to
the legislature. We apparently are dealing with it as a legislative bill, and
I was wondering whether it was the idea that the proposed biils are in form to
be submitted to the legislature.

_THE VICE PRESIDENT: Will you answer the gentleman, Mr. Merrill?

MR, MERRILL: Yes, For the most part, Mr, McDevitt, the proposed
 legislation is drafted and appears in the report of the Judicial Council here-
- tofore ‘sent to the members of the bar, but not all of the statutory legisla-
tion that will be necessary if the entire plan is followed cut has as yet been
. drafted, For instance, with respect to justices of the peace and clerks, the
Judicial Council has seen fit to prepare constitutional amendments but it is
very probable that in order for those provisions to be carried into effect sta-
. tutory enactments might follow, To clear up some of the matter to which you
have reference, with respect to the redistricting of the state and the unified
court system, and another limiting the number of judges for the time being
g twelve instead of sixteen, that is in the form of a bill already drafted and
submitted.

MR.-HART: I think it would be a good thing if this matter could be re-
ferred back to the committee after they hear the objections that have been
‘qud.'-: Probabiy it could be redrafted so as to carry out the wishes generally
ofiithe .people in the state. ‘

w, there are quite a number of counties about the size of Franklin county,
‘that is ome of the smallest counties. That is classed among the smallest,
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If this were adopted, down there it would affect us in many ways. It would
affect us very much as to the justice of the peace, because, as a matter of
fact, during the last four years there hasn't been a case tried by a justice of
the peace. The county attorney usually reguiates that, and he brings his cases
before the probate judge, except there has been a few in the city of Preston.
Well, now, there has always been a clamor down there among the people that
we ought to do away with the probate judge, for the reason that you can't
elect a lawyer to be probate judge down there. The people won’t vote for
a lawyer as against somebody else, and when a lawyer has run for the office
of probate judge he has always been defeated. Now, i we should do away,
we will say, with the probate judge, we would have a great deal better sys-
tem so far as the records are concerned, and that is something we ought to
look to. On the other hand, if we should do away with the probate judge, it
would be necessary for somebody to be down there, some judge with judicial
powers, to be there quite often, for the reason that there is scarcely a day
passes but there is some person brought in among the juvenile delinquents,
and of course, the probate judge looks after that. Now, if we should do
away with the probate judge and depend entirely on one of the traveling dis-
trict judges, when they couldn't possibly get around there possibly more than
once a week, I don't kmow. I live right across the state line, and I practice
down in Utah as well as in Idaho, and down there in Utah, in Logan, they
have abolished the office of probate judge. They used to have it like we do
now, but in place of the probate judge they have the clerk, like has been sug-
gested here. The clerk, however, is also the auditor, so he has a double func-
tion to perform, and down there they have found it necessary to have at least
two other courts. They have a juvenile court, which is absolutely necessary.
They can't get away from that. Then they have to have a judge for these
small claims, Of course, the justices of the peace, if there are cne or two
elected for the whole county, and if they reside at the county seat, that would
take care of that, But I wouldn't be in favor of the appointment of the jus-
tices of the peace. I think the people could, if they have only one or two to
select, they would be pretty careiul and select right good judges.

So 1 believe if we take this report of the committee, and if it were referred
back, after listening to all these complaints and objections and criticism,
favorable or unfavorable, I believe we could get a bill out that would be in
the right direction, something better than we now have.

MR. OVERSMITH: As I started to suggest a little bit ago, I think we
had better confine ourselves from this point on to merely the legisiative enact-
ments of the Thirty-third Legislature. The other matters which you will find
on pages 19 and 20 are merely matters which will require a constitutional
amendment, Now, it occurs to me we have had sufficient general discussion
on this matter, and that we ought to take up the particular statutory amend-
ments which have been suggested by the Judicial Council. The first is Ex-
hibit A, the proposed statutory amendment which creates four judicial dis-
tricts in the state of Idaho. Now, there isn't any question in my mind what-
ever but what the people of this state are thoroughly of the opinion that the
judicial business of the state of Idaho can be carried on with a less number
of judges. Now, are we as lawyers going to prohibit g hearing almost beiore
ourselves on that one question? I this isn't a2 proper measure, if anybody
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_has-a ‘better suggestion as to redistricting the state than the Judicial Council
has suggested, let's bring it before the meeting.

MR HAWLEY: I move, Mr. Chairman, we refer the matter of the report
‘_o‘f‘the" Judicial Councif to the resolutions committee, and that they report in
. thi¢ morming.

T MR JAMES: I second that motion.
- THE VICE PRESIDENT: If there is no further discussion of that mo-
ion, all those in favor of the same will vote by saying “Aye”; conirary,

‘;_a.lpe. The motion is carried.

Gg;it_lemen, the chair would be of the opinion the report of the Judicial

ouncil is open for discussion before the meeting, if you care to discuss it
thier, unless you desire to adjourn,

UDGE AILSHIE: I move, Mr. Chairman, that the report of the resolu-
t_i_c_)_ns committee, assuming that the report will be on file when we meet in

‘the morning, that it be made a special order on the convening of the body in

the morning.

MR. HAWLEY: 1 second the motion,

THE VICE PRESIDENT: It has been moved and seconded that the re-
port of the committee on resolutions be made a special order of business when
we convene in the morning. All in favor of the motion will say “Aye”, con-
trary the same. The motion is carried.

MR. MEEK: The prosecuting attorneys wili meet out on this porch after
adjournment, across the dance hall, 1t is a little cooler .out there,

MR. PETERSON: Where will the resolutions committee meet?

THE VICE PRESIDENT: If you will get in touch with Mr. Jones, Mr.
Peterson, he will advise you.

) MR JONES:. We will meet here for the present but after the banquet,
we haven’t determined that. We will let you know during the banquet.

~ .THE VICE PRESIDENT: We will adjourn until ten o'clock tomorrow
morning,

THIRD SESSION
Saturday, July 16th, 1932
10:15 AM.

-+ THE VICE PRESIDENT: The committee on resolutions seems to be
still ‘engaged in its deliberations. It makes me think of the story of the court
which empaneled a jury of lawyers one time as an experiment to try a simple
case; and after the case had been concluded and submitted to the jury, they
ere; out about three hours and the court became impatient and summoned
thé jury back into the courtroom and asked them what was delaying them in
sidering the verdict. They said they had just concluded making the nomina-
ipeeches for the foreman of the jury, -

lile we are waiting for the committee to complete its work we want to
‘of one'or two matters that are on the program and which might be
¢d. Omne is the report of the committee who canvassed the election
ercummissioner of the northern district. Is thdat committee present?
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MR, ANDERSON: We didn't make a formal report, Mr. Chairman.
The tabulation is on the back of an envelope of the votes we found

THE VICE PRESIDENT: The tabulation discloses that most of the
members of the northern division have evidently voted for themselves., I
think there are fourteen gentlemen who have received votes, the result, how-
ever, is that J. I. Ailshie of Coeur d’Alene is elected Commissioner for the
Northern Division.

Now, as was announced by the secretary in his report of the meeting of the
western division, the western division asked that the subject of the status of
the College of Law of the University of Idaho be taken up at this meeting,
and if there are any gentlemen present from the western division whe desire
to bring that matter before the Bar at this time, this would be a good oppor-
tunity to do so. ‘I think Mr, Graham was one of the leading spirits in that
movement at Twin Falls, and we would be glad to hear from him,

MR. GRAHAM : Gentlemmen: I realize the fact that this is not a very
favorable subject to discuss. I see Dean Masterson is here with all of his
cohorts, the alumni of the College of Law, and I presume they are loaded,

The subject was suggested by me at the meeting of the western division at
Twin Falls, and I want to correct a statement I made at that time, which was
made possibly flippantly rather than possibly with a full knowledge of the
facts. I said it was estimated that the cost of the College of Law was about
seventy-five thousand dollars. I hadn’t taken time to look the matter up, and
I will correct the statement. Since then I have gotten a statement from Com-
missioner Vincent showing the estimate for the biennium is $35,000, which
wotid mean $17,500 a year.

1 still maintain the subject is possibly of sufficient importance to justify a
little discussion, Of course, I realize the fact that Bill Morgan used to live at
Moscow, that my friend Oversmith came all the way down for this purpose and
that he is going to be opposed to any suggestion I am going to make, but I
am glad to see all of the gentiemen here, Then, of course, down here at Po-
catelio they have another university, and anything that touches upon the uni-
versity or other educational institations is rather a delicate proposition.

What I have asked for and have not yet recetved from Dean Masterson, is
the enrollment for the last two years, and the number of graduates for each
year in the last two years, and the number that were residents of the State of
Idaho. Have you got that information, Dean Masterson, the enroilment for
the year 1931,

.DEAN MASTERSON: In 1931-32, there were forty-two .students en-
rolled in the college of law at the University of Idaho. We gave instruction
in the college of law to fifty-seven students, there being some fifteen stu-
dents from other colleges of the university taking instruction in the col-
lege of ‘law, so that the college of law gave instruction to some fifty-seven
students during the last year,

I will give you the figures for the last four years, Mr. Graham: In 1028-
29, the enrollment was 22; in 1929-30, the enrollment was 27; in 1930-31, the
enrollment was 37; ‘and for 1931-32 were the figures I have just given you—
42 regularly enrolled with instruction to some f{fifteen additional, making a
total of 57 that we gave instruction to. This%would be an increase of over
one hundred per cent during the last three years.
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MR. GRAHAM: Will you now give me the number of graduates?

'DEAN MASTERSON: I can give you that onfy for the last two vear:

 We graduated ten men this June, and I think there were seven or eight th

 previous June

MR, GRAHAM: How many of those were Idaho residents?

- DEAN MASTERSON: I cannot give you those figures,

“'MR. GRAHAM: What is you best guess?

- DEAN MASTERSON: If I had anticipated that would be material

world have been glad to have the information for you.

MR, GRAHAM: In regard to the institution, it has become material,

,:: DEAN MASTERSON: I recall off hand we had at least two seniors th

- year who were non-residents. That munber comes to my mind at this mc

‘ment. If I should give it further thought I might discover that there ar

more than two. -

MR. GRAHAM: Suppose there are ten students—

DEAN MASTERSON: Out of this fifty-seven enrolled in the law schoc

this- year, Mr. Graham, there were some ten who were non-resident student:

Would you like some comparative statistics in this connection, Mr. Graham

MR. GRAHAM: Upon what?

DEAN MASTERSON: Some comparative statistics from other depart

ments as to the number of non-resident students.

MR, GRAHAM: VYes, if it wouid throw any light on this partlcu[ar sut

ject.

) DEAN MASTERSON: I will give you some if you like: Qut of th

fifty-seven enrolled to do work in the law school, there were ten non-residen

students, or twenty-four per cent of them; in the school of mines, out o

seventy-eight enrolled, twenty-six were non-residents, or thirty-three per cent

in the school of forestry out of one hundred twenty-one enrclled, there wer

fifty-nine non-residents, or forty-eight per cent non-residents; out of the en

' tn'e sc.hool the entire enrollment at the university, 1948, 322 were non-resi

'dents or sixteen per cent.

A.ud I would like to correct Mr, Graham's figures as to costs again, He i
ot quite as much off this time as he was in Twin Falls. Instead of it bein

$17,500; it is $17,130, or a fraction of one per cent off here, whereas, he wa

me -five hundred per cent off at Twin Falls, I dont know just what M

Grahams evidence was, but doubtless it would not be admissible. It was nc

“the type of evidence that would be admissible before a justice of th

pea.t‘:t_*.‘court. Mr, President, I didnt intend to make a speech, I just wante

ive Mr. Graham the figures.

EVICE PRESIDENT: 1 anticipate the real reason for this mov

to get the Dean to attend our annual meeting,

DEAN MASTERSON: 1 have been attending the meetings before.

lad my efforts to remain obscure have borne such luscious fruit,

'HE VICE: PRESIDENT There is nothing really before the house; w

1mply waltmg for Mr. Jones' committee to report.
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MR. OVERSMITH: I might'say in response to Mr. Graham that I had
planned to come to the meeting before he made his famous speech.

MR. GRAHAM: I will say it is the first time the gentleman has even
been here down in south Idaho to a convention of lawyers, so he must have
some ulterior motive.

MR, OVERSMITH: I attended every other bar association since you
have inagurated the bar meetings, excepting one, so I think I have done pretty
well. That is as well as you have done.

MR, GRAHAM: In answer to the Dean I might suggest that his sar-
casm is entirely out of place, because it was not my motive to make any par-
ticular issue in regard to the law school, or any other department, and I was
fair enough and frank enough to admit the figures I gave were given to me
by some persen, and fair enough and frank enough to admit I took the figures
that were given to me by W. D. Vincent, Commissioner of Education, and
I am only too glad to correct any mistake I did make. However, the subject
is of sufficient importance to at least receive some consideration. At the
present time the great howl is in regards to taxation. That, is not a matter
that can be overlooked, That is a darned cinch . If we don’t take charge
of the matter over which we have jurisdiction somebody else will. If this
College of Law, or any other department of the University oi Idaho, s too ex-
pensive for us to operate, let us have guts enough io say so, and dispense
with it.

Now, the question arises: Here we have ten students who graduated in the
year 1932, an average cost per student of $1750 figured in that way. Is that
too high a price to pay? Is that too high 2 price? I am speaking now as a
tax paver. I don’t want to do the institution any harm-—far be that from me
—but if the institution is a burden on the tax payers, then now is the time
for some person to take up the laboring ocar. If this Bar Association hasn’t
got the guts to clean house, somebody else is going to clean it for us, and I
don’t know of anybody that ought to be more keenly interested in the College
of Law than the Bar Association of this state. It is fostered by the Bar As-
sociation, but if it is too expensive to operate, for God’s sakle let’s have the
courage and the manhood to say so. I am not going to pass judgment on it.
I simply brought it up for discussion, and there certainty shouldn't be any
objection on the part of anybedy to bringing the facts into the light, and if
they can't stand on the facts then they should fall, and the question is, can
they stand on the facts? I have no recommendation to make. I don't care
what the College of Law does, or what the College of Mines does, but the citi-
zens of the state of Idaho can’t afford to maintain #n institution here for the
purpose of educating citizens on the ocutside of the state. QOun taxes for edu-
cational purposes in the last ten years have run rampant. The question 1is,
when and where are we going to call a halt?

1f you don't feel the time is ripe to act on this matter, it is perfectly agree-
able to me to pass it up, but there shouldnt be any objection on the part of
the Dean or anybody else to bringing the facts out into the light today and
letting us see them, I haven't any recommendations to make in regard to the
College of Law, other than the fact I made the motion down at Twin Falls
for the purpose uf bringing the matter up for discussion, and it has succeeded
in bringing out some interested members of the Bar whe are interested in the

PROCEEDINGS QF IDAHO STATE BAR 275

College of Law, I don’t care. But I have said we should have the manhood
that if our institutions are running wild to call a halt, and if we can't take
charge of the College of Law, who can? If we haven’t the nerve to say it is
too expensive, if it is too expensive, who is going to say it? Somebody else
will.

- JUDGE MORGAN: I do not desire to lift up my voice in favor of any-
thing which is unnecessarily burdensome to the taxpayers of the state of Idaho.
I am for what Mr, Graham has said about that. I believe that in public ai-
fairs true economy is just as essential certainly as in private affairs, True
economy consists of giving up something we would like to keep. Undoubtedly,
real economy cannot be practiced without sacrifice, If it had been true that
the College of Law was as extravagantly expensive as was represented at the
Twin Fails meeting by Mr. Graham, it ought to have been abolished, It
probably is as economical, as economically administered—I haven’t the figures
—as any other school in the university, and this thing of speaking without
figures 1 find usuaily leads to disagreeable consequences, An unfortunate,
disagreeable consequence in this case was that the statement that was made
at Twin Falls, and which later appeared to be without foundation in fact, was
broadcast all over the country, greatly to the detriment of the College of Law
of the University of Idaho, giving the public to understand that the College
of Law was a pitiably little, diminutive, simple-minded, idiotic off-shot of the
university, which undoubtedly would require considerable correction before it
-could funetion in a way that it would be of amy assistance to anyone who at-
tended it, That is unfortunate, and I hope the truth of the matter will be 'giv-
en as broad publicity as the statement which turned out not to have been the
truth of the matter. The imfortunate statement reminds me of what some-
body said about me in a law suit, The person said, “That man Morgan has
a most remarkable memory; he remembers everything that ever happened, and
two-thirds of the things he remembers never happened at all” I remember
when I was a member of the Supreme Court that some one, evidently a mem-
ber of the bar, recommended to one of the leading correspondence schools of
law of this country that each of the members of the cougt be sent literature
of that correspondence school. In any event Judge Sullivan, Judge Budge and
myself each got a catalogue of the institution with a letter stating that we had
been recommended to take the course, I wonder if, Mr, Graham, you were
the man who did that?

JUDGE AILSHIE: It didn't do any good, did it?

JUDGE MQORGAN: No, it didn't do any good, Judge Ailshie. I couldn't

_get either one of those other fellows to subscribe to the course.

- MR. MERRILL: 1 think if we would observe these figures for just a
.1 z?)ment, we would find there isnt anything very alarming about them—$17,-
MR: GRAHAM: And thirty-four cents.

“MR, MERRILL: Yes. That was the expense last year, If you will di-
ide-“that by the number of students you will readily observe the cost per
dent to the state is considerably less than the tuition in many of the law
hools, I lmow of several law schools where the tuition charged a student
entrance is in excess of the entire cost per student to the state of Idaho




276 IDAHO LAW JOURNAL

far those who attend the College of Law at Idaho, and, therefore, I think the
suggestion that it is extravagantly handled is far from the fact when con-
sidered in the light of the cost of similar education in other schools. But
it seems to me, gentlemen, that there is another thing here. True, the bar is
interested, or should be interested, in the College of Law at the University of
Tdaho, and in legal education generally, but for us to discuss, or to take action
adverse to the school would certainly leave us apen to a suggestion from the
faity that here we are at least attempting to close the profession, and to pre-
vent additional members from, entering it. I think perhaps it becomes a poli-
tical question, or a question more properly to be considered by another group
than the Bar Association, I rather feel, myself, that it is a matter that we
ought not to discuss with the aim of arriving at any conclusion.

‘MR, JAMES: I do not come from that seetion of the state, and I have
no immediate interest in the institution, but if as has been suggested here this
report of the cost of maintaining the college of law has been spread over the
state, there should come from the bar association some statement as to the
facts. At least, we should do that. There arg some figures here which have
been very enlightening, and some report of those statements cught to go from
this bar association as to the.facts, and some effort should be made to dissem-
inate that over the state.

THE VICE PRESIDENT:. Do you have any suggestion, Mr. James?

MR, JAMES: I was pondering over that. I don’t know how far we
should go in that respect. At least there should be a motion along this line—
I think it could be redrafted by someone later—that we find that the expenses
are not as has been reported ir the past, and that it is only so much, and giv-
ing the number of students in the college, and the fact that the percentage of
non-residents in that department is less than the percentage in the other de-
partments. Is that true?

'DEAN MASTERSON: Yes,

MR. JAMES: It seems those were the high spots of the statement given
by the Dean. A motion of that kind, or a report of that kind, ought to be
carefully werked out, but, if the chair prefers, I would put that in a motion
of that kind subject to any amendments or modifications that any of those here
may see fit to make.

MR. RAY. Why coutdn't the matter be handled in this way: Just have
the president, through the secretary, give the facts to the AP man when he
comes around, and in that way the fiactsfwm be generally circulated.

THE VICE PRESIDENT: This matter, gentlemen, is in your hands.

MR. RAY: That is merely a suggestion on my part.

" MR. JAMES: I accept that as a substitute motion.

MR. RAY: 1 don't think a motien is necessary.

THE VICE PRESIDENT: Do you have any suggestion in that connec-
tion, Dean Masterson?’

DEAN MASTERSON: Not unless it might be referred to the resolu-
tions committee, It doesn’t matter to me.

COMMISSIONER OWEN: Mr., Chairman,

THE VICE PRESIDENT: Mr, Owen,
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MR, OWEN: Members of the Bar: It seems as though it would be the
better part of wisdom to let the matter drop where it is. Why keep the thing
before the public? Why put it in the préss where it will go to the laity?
- They will be glad to take it up, and the law school may be involved before
it is through. I think that we should keep quiet or it so far as the press and
public is c¢oncerned.

THE VICE PRESIDENT: Is the committec on resolutions ready to re-
port? The chair .will recognize Mr. Jomnes,

MR. JONES: And gentlemen of the Bar Association: Your committee
" on resolutions is now ready to report, and I shall at this time read its report.
) “We, your committee on resolutions, respectfully submit the following re-
_port:

“l. That the Idaho State DBar hereby expresses its appreciation and
gratitude to the Judicia! Council of Idaho and to each of the members
thereof for their faithful, sincere and constructive efforts to improve the ju-
diciary of this state and to expedite and simplify the administration of jus-
tice,. We further commend them for their, earnest effort to effect a reduction
in the cost to the tax payers and litigants 'of this state of the administration
of justice.

‘2, 'We recommend that the ‘plan of judicial reorganization, imified courts
and redistricting of the State as included in the report, and the non-political
election of judges of the Supreme Court and District Judges, be approved
with the following exceptions:

“We recommend that the proposed Third Judicial District, as defined in
Exhibit “A” annexed to said report, be made to provide for the selection of
three District Judges therein, in lieu of the two as provided in said report.

“3. We submit, without recornmendation, the proposal contained in the re-
port of said Judicial Council providing for the appointment of Clerks of the
Court and the appointment of Justices of the Peace.

" “4," We recommend that the suggestions of the report of said Judicial Coun-
cil as to criminal precedure which provides for the requirement-of the defen-
dant in the criminal prosecution to produce the mames of his witnesses and
imposing the duty upon the trial court to examine prospective jurors, and the
proposal for objections and excepticns to instructions to jurors, and also
conferring the right upon trial courts to comment upon the evidence and cre-
dibility of witnesses be d:sapprovcd as contrary to the spirit and policy of cur
institutions.

“5, «In additicn to the plan proposed by the Judicial Council, we recom»
mend the following amendment to Section 6446 of the Idaho Compiled Sta-
‘tutes, the original statute which reads as follows:

‘Disposition of appeals, The court may reverse, affirm or modify
agy order or judgment appealed from, and may direct the proper
“ judgment or order to be entered, or direct a new trial or further
procceedings to be had. [ts judgment must be remitted to the court
. from which the appeal was taken. The decisions of the court shalf
. be given in writing; and in giving a decision, if a new trial be

granted, the court shall pass upon and determine ail the questions
of law involved in the case presented upon such 2ppeal, and necessary
to the final determination of the case.’
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The amendment thereto shall read as follows:

‘Provided, however, that in no cause shall the court render a deci-
sion -upon zny legal question not raised by either of the parties to
the appeal without first submitting such guestion to the parties and
requiring typewritten briefs or oral argument, or hoth, thereon, under
such rules as the court may adopt.

6, We further recommend that the plan as hereinabove approved,
or as finally adopted by this Bar Association, be referred and submit-
ted to 2 legislative commitiee to be'appointed by the Idaho State Bar
Commission for the purpose of preparing the proper and necessary
legislative bills and proposed comstitutional amendments'and that such
legislative committee be authorized and directed to submit and present
such proposed bills and amendments to the 1933 session of the Idaho
legislature and to actively urge and promote the adoption thereof.

Respectfully Submitted,

T. D. JONES,
Chariman,

A, L. MORGAN,

J. L. EBERLE,

EDWIN M. HOLDEN,

W. ORR CHAPMAN, \
Committee,” \

MR. JONES: Mr. Chairman, 1 now move the adoption of the resolutions
as read.

MR. CHAPMAN: I second the motion, Mr, Chairman.

THE VICE PRESIDENT: Tt has been moved and seconded that the
report of the commitiee on resolutions be adopted as read.

MR. MEEK: Is that all of the report of the resolutions committee?

THE VICE PRESIDENT: This is the entire report of the committee,
as I understand it.

ME. MEEK: 1 had understood from talking to some of that committee
that they were going to take some action on the matter of permitting the
charging of more than one offense in an information, and I didn't hear that
mentioned in the report of the resolutions committee,

MR, JONES: ff you will notice the report, we adopt the report of the
judicial council as written, with the exceptions as indicafed.

MR. MEEK: It is understood then, that is a part of the report?

MR. JONES: Yes, that is a part of it,

THE VICE PRESIDENT: Is there any discussion of this report?

JUDGE AILSHIE: I desire to ask the chairman of the commitiee if I
am correct in my understanding that the committee makes no recommenda-
tion on that part of the report which applies to the appointing of clerks of
the court and justices of the peace?

MR. JONES: That is correct,

JUDGE AILSHIE: And the committee recommends the adoption of the
recommendation of the Council abolishing the probate courts, and confer-
ring entire jurisdiction in the district court?
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MR, JONES: Correct. - .

MR. GRIFFIN: In one of your exceptions, the exception noted as “3”,
you submit without recommendation the matter of the appointment of clerks
of the court and of the justices of the peace. Does that mean simply the
method of the selection, or do you disapprove of the power they are given,
that is, the powers that are given to the clerk, and also the two justices of
the peace with county wide jurisdiction? Is that disapproved?

MR. JONES: It was the intention—it may not be clear there—but it
was the intentlon of the commitiee to let the association pass upon whether
or not the courts should have that power.

MR. GRIFFIN: Do you disapprove of the two county-wide justlcas of
the peace, or merely of the way in which they are to be selected?

MR. JONES: No, we don’ disapprove,

MR. GRIFFIN: I mean, submit without recommendation, the question
of how they are to be selected, or do youn submit without recommendation
the whole question of having two county-wide justices of the peace and hav-
ing a clerk with the powers defined in the proposed legislation?

MR. JONES: I can only express my own individual views op that, hut my
understanding was that we adopted the report, which provided for the selec-
tion, or enlarging the scope of power, or territory of the justices of the peace,
but as to their election—as to their appointment or election, we leave that open
to ‘the convention. In other words, this convention, according to the report,
must pass upon the question of whether or not the courts will have the right
to appoint the clerks of the court, and whether or not they shall have the
right to appoint the justices of the peace. That matter we leave open for the
envention. p—

JUDGE AJLSHIE; What I understand Mr. Griffin to be getting at is|

‘this: Is whether or not you mean by making this report to approve the sug-i

gestion in the council’s report of reducing the number of justices of the Pfﬂ’f}
to twa in each county?

MR. JONES: Yes, we do.

MR, MERRILL: If you will examine the repert on page twenty, Section
22 reads: “Section 22. Jurisdiction of Justices of the Peace: In each county
of this state there shall be appointed by the judges of the Distrcit Court n{)t
less than two justices of the peace with jurisdiction throughout the county.”
There is no limitation there, no provision that two only shall be appomted. They
can appgint as many as needed. As I take it, the report says that each county
shall have not less than twq, that they must appoint two, but there is nothing
there to prevent them from appointing more, if necessary,

MR, OVERSMITH: Does that require a constitutional amendment?

MR, MERRILL: Yes.

THE VICE PRESIDENT: May I syggest this; There may he magy of
¥ou who jn large part are in favor of the adoption of this mation. Soms of
¥ou may have mingr objections, and still those ebjections may be of spfficient
importance to move you fo vote against the adoption of the report as a whole.
Waould it not be well, if I may meke the suggestion—I don't want to direct your
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order of procedure—if we take the recommendations up one at a time. The
way is open for further discussion on that proposition. B

MR, JAMES: I take it now that Exhibit “A”, the proposed biil, has been
approved in its entirety by the committee with one exception, and that is that
the proposed third district be given three judges instead of two. Is that
correct?

MR. JONES: Yes, .

MR. JAMES: Then we revert to the same argument, the same objecHons
that were made yesterday, many of which T will not repeat, but I do want
to call the attention of the attorneys gathered here to this situation: In ref-
erence to these subdivisions, “the various judicial districts provided for in
this Act may’—not “must”—“may be divided by the Council of. Judges into
divisions and at least one district judge shall maintain resident chambers in
each division so created by the said Council of Judges.” We have these large
districts created with the right given' to the Council of Judges, if they see fit
to exercise i, to create subdivisions. It may, or may not, be dome.

If this proposed bill stands all of the judges of the district can, and may,
be elected by the people in the cemters of population. The judges who are
clected may all come from those centers; and the only thing that is required
of them ijs that they maintain resident chambers some place in the subdivi-
sions, which may, or may not, be created. If subdivisions are created, then
they must maintain resident chambers in the subdivision. I don't know wheth-
er vou people in the larger centers realize what you are doing to the outlying
sections, or not. Is it fair to give ‘to the center of population in the Twin
Falls Section, where they have two voites to our one across the river, the
right to elect all three of those judges, and merely to require the men elected
to go over to Gooding, to Shoshone or some place else and maintain resident
chambers there, whatever that means? It isnt fair at all; it s depriving
these outlying sections, virtually denying them of their right of electing their
district judge; it is disfranchising them. As I indicated to some of the attor-
neys vesterday, or last night, those who are—several of those whom I have
talked to are not opposed to this general scheme, provided each subdivision
be atbitrarily created, that is, that duty be mandatory, and each subdivision
elect its own judge. But when you take this right away from the outlying
sections and give it to the centers of population you must expect the people
of those sections to fight, and, gentlemen, that fight will not stop here if this
is approved. The entire bar of the state will be circularized. 1 don’t mean
to malke that as a threat, but can you expect the people in the outlying dis-
tricts to sit by guietly and take that situation and be satisfied with it?

JUDGE AILSHIE: Would you be satisfied if it should be amended to
read that the districts shall be divided into divisions and a judge shall be
elected from each division, and the judge so elected shall be a resident of
that division?

MR; JAMES: Personally, T would be, there is some objection among some
of the boys here, but personally I see no reason why that would not be ac-
ceptable. That would leave us with the working organization that some of
you are interested in here, but, on the other hand, it would not deprive the
people of the right to elect the judge who is to handle their cases in that
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territory. For instance, in our territory we have one judge across the river,
‘north; they have one in the south, and there is one at Jerome. We have one
in our district; they have two in their district. That would mean our judge
}vil[ be trying cases in our subdivision, if the four counties of which Gooding
is ome shoul::l be that subdivision, that judge will, I presume, try the cases
there, as he has in the past, with practically no opportunity to hear cases
across the river, and no opportunity to get acquainted with the people over
there, and yet when the campaign comes around he must go over and submit
himself to the voters—

MR. HAWLEY: Would you mind making an amendment along the lines
you suggest? For one, I think the members of the judicial council who are
here would probably second the amendment..

MR. JAMES: Would it be possible, I am asking you, Mr. Hawley, would
it be possible to designate the counties in each subdivision in any proposed
amendment ?

MB, GRIFFIN: You make it rather inelastic if you do that, don’t you, if
conditions change?

MR. HAWLEY: Do you insist on it that far, Mr. James?

MR, JAMES: I dont know, Mr. Hawley.

MR, HAWLEY: Judge Ailshie’s suggestion here—I am not entitled to
dlo any thinking in this matter for you at all—but I should think that would
rather come close.to what you want, Judge Ailshie’s motion that they must
divide the district-into subdivisions, We must, of course, assume a little fair-
mess in those judges in your division, There are three judges in your division.

It is hardly probable that they would divide it so as not to give you a judge
on the north side,

MR. JAMES: There is an element of uncertainty about that, Mr. Haw-
ley. I hardly know how to answer that question offhand, If I may become
personal to this extent, and speak on behalf of Judge Sutphen here? He is
the judge of that district. If we were made a part of the proposed third dis-
trict T suppose it would be practically impossible for him to be called out over
the state as he has been in the past. He has been called out over the state
to quite a large extent in trying cases, as some of you gentlement know.
Personally, that is—if I may be pardoned in making this statement~person-
aliy, I think that is more satisfactory to the judge than to be confined to the
territory within the proposed third district, and at least two judges I have
talked to have said this: They rather resent the idea of one judge in their
district being a presiding judge and sending them over here and over.there.
I don't know whether that is the feeling that is prevalent among the judges or
not, but I have heard it expressed twice,

I wondered this—I am departing from Mr, Hawley’s question, but I will
get back to it in a moment. In the proposed fourth district you will have
four judges. The presiding judge is named by the four with no provisions
of what shall be done in the case of a tie.

Now, getting back to Mr. Hawley's question: The thing I am particularly
interested in, Mr. Hawley, is the right of suifrage of the territory in which
one judge is elected, the right to name that judge, rather than giving that
right to a larger number of people at a longer distance, In our district down
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there for a great many years we had Judge Ensign, and now we have Judge
Sutphen. There have only been those two judges there for many, many
years, The people in that district have become well acquainted with those
two judges. Suppose at the next election somecne—Judge Sutphen is a re-
publican, I am a democrat, so it is not politics so far as I am concerned, and
I am not discussing the political phase of this question, All i—ight. Suppose
some other candidate comes in and runs against the judge, and suppose our
people are three to one in favor of Judge Sutphen, yet the southern people
can put in a judge, Is that fair to our people? We are getting away from
the fundamentals of government, it seems to me.

If the thing can be so amended as to requira the judge in each subdivi-
sion to be a legal resident of that subdivision, and that he shall be elected
Ly the voters of that subdivision only, and then if by some means ot other—
i don*t know exactly how, Mr. Hawley, whether we can work it out or not—
whether these districts can be properly subdivided without any friction, then
1 would be entirely satisfied, I don’t know just how much trouble we might
get into in attempting to divide these districts. It would sesm to me to be
rather easily done in our country, That is our situation. But as the report
now stands—ratHer, as the motion now dtands, recommending the adoption of
that bill in its entirety, with the one modification, T am certainly vpposed to it,

ME. CHAPMAN: It seems to me, gentlemen, that Mr. James is rather
supersensitive about any oppression he may suffer by reason of not being in
what he terms the center ¢f population in this proposed district, and his sen-
sitiveneds is not founded upon the experience and history of the district.

The old fourth district, as you remember, comprised what is now to con-
stitute this proposed mew third district, with the addition that it included El-
more County, and it had two judges for years. When the second judgeship
in that district was created Governor Hawley appointed Judge Stockslager
to fili the additional judgeship, Judge Stockslager residing at Twin Falls.
Judge Walters was the other judge of the district, and he resided at Sho-
shone, on the north side. They were the judges of that district. In 1914
they both went off the bench. Judge Babcock was elected from Twin Falls,
and Judge Bothwell of Shoshone was elected. They were the two judges of
the district. Judge Bothwell resigned in 1917 and Governor Alexander ap-
poited Judge Ensign. In 1918 Judge Babcock from Twin Falls and Judge
Ensign from Hailey were both re-elected in the district. The 1919 Session
of the Legislature created the eleventh district, and there were two judges
i the eleventh district, Judge Babcock remained as a judge of the eleventh
district, and Governor Davis appointed Judge T. Bailey Lee as the other
Judge of that district, Judge Lee residing at Burley, and they were both re-
elected judges of the district. Finally Judge Lee was elevated to the Supreme
Court and the governor appointed Judge Baker of Rupert as the judge to
succeed Judge Lee, and Judge Baker and Judge Babcock were re-elected as
judges of that district, only one of them residing in Twin Fails. Judge Bak-
er finally resigned from the bench and the governor appointed Judge Bar-
¢lay of Jerome as the other judge of the district, and last election Judge
Babeok and Judge Barclay were both re-elected, so that there never has been
any of this oppression by reason of this center of population hogging up all
oi the judges. Twin Falls has always had one of the judges. The remain-
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der of the district has had the other judge, and in this arrangement T can't
conceive of Twin Falls haying more than the one judge, and the rﬂnuﬂd& ﬁf
the district would have the other two judges. Berause pf the ‘divlisiou of th.c
wo_rk in the district, it would naturally create a spirit of fairness wh.ich
would regulate the location of the judges. . -

It seems to me this objection is entirely pupersensitive, It is npt based
uPon. any experience we have had in the district, or in the history of the
district, and I know there is no spirit on the part of the bar in that Ld.istr.ict
and I am sure ngne on the part of the people, even if they could do so, I.c:
grasp an opportunity to elect three judges.

It seems to me that this plan is fair, fair te all the counties in the district,
and that it will expedite the administration of justice in the distrigt I';
would have heen manifestly unfair to have saddled the work om the Jjudges-n—
to saddle all the wark on fwo judges, but it seems to me that if we have the
three judges in the district the work can be wery expeditiously taken care
of. It is being taken care of in a highly satisfactory manner, and it wiil
continue to be dene go, and the three gentlemen who now grace our bepch
down there are, so far as I know, in the good graces of their constituents,
and well known. I think Judge Barclay, and Judge Babgock—I know jﬁdge
Babcock is well known in all of the counties of that district becaus‘e.he wa;s
judge of the entire district for years. Judge Barclay has practfced .in‘all‘-c.af
the counties in the district, and has a wide acquaintance, and Judge Sutphen,
likewise, has held court e¢n both sides of the river, and has a wid_e anﬁuaiht-
ance.

It seems to me that these gentlemen are anticipating fears and worries that
are not very likely to occtir. There is not enough substance to their fears to
jeopardize the carrying out of this plan by trying to first anticipate now the
division of the district. The division of the work in the district jtself that
.WOI'.‘l].d be presumed to be done along the lines where the work is. It is not a
question, as Mr. Graham pointed out, of population, or assessed valuation,

but it is & question of where is the work,

‘I ean appreciate opcassions will probably arise in all of these proposed dis-
tricts from time to time that would require the judges of the district to re-
divide the divisions of the district, but I have no fear at all that any of these
smaller counties are going to be discriminated against in the matter of judges,
or in the matter of the dispatch «or the handling of their business by ﬁc.élson
of this arrangement, It seems to me to be eminently fair, Of course there
are inequalities, but they are not due to the Idaho Sate Rar, and perbaps can't
be cured by it, but we must presume, as some gentlenan has syggested here,
that the judges are going to have some sense of fajrness and reasopable in-
teltigence which they will exercise in the matler of the subdivision of the
districts, and the distribution of the work 7 o

I think these objections are without merit.

MR. HOLDEN: The bar of Bonneville County—I wasp't present, buf 1
am advised—wwent on record against many of these .changes. -

Tt has been advocated here that who would kmow best the kind of a mau to
appeint to the position of clerk of the court, I-mnderstand, however, this re-
port Jeaves that to us. It doesn't reeommend gither way, but L lmow there
are district judges who are mot in favor .of this. They know that it s up~
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American to take the right away from the taxpayer and the elector to elect
a man to the various offices. The clerk of the court is a political office. If
you are going to give the court the power to appoint the clerk, them the
sherifi—the court has a great deal to do with the sheriffi—we will take that
away from the people and the courts will begin to appoint the sheriff, and
the first thing you know we will have our stata run by the courts. Now, the
courts do not want that, And I know another thing: They don’t care to have
any supreme court judge over them in their district to tell them when to go
and when to come. We have a pretty good system.here now, and if we keep
pn~—now, this Judicial Council wanted the court to have the power to tell the
jury what to do, to comment on the evidence, and the County Attorney to
comment upon a man if he exercised his right to remain silent, and T think
there was some discussion that the defendant would have to, when he got
his witnesses, stubmit their testimony to the prosecuting attorney. Now, that
1 haven't read, but I was advised that is what they wanted.

The whole tendency is to centralize all power, which is un-American.

Now, it was stated that the judges were the parties qualified to choose the
clerks. If that is true, and that is the system of our government, then let
us have the Supreme Court of the United States pick thg supreme court
judges in the different states. They are better gualified to do that, and then
to go a step further: Let the supreme court judges pick the district judges.
They are better qualified to do that than the farmer, and when we get through
we will have a political machine here headed by the Judicial Council and the
judiciary of the state, and I, for one, am going on record against it.

MR. GLENNON: It seems to me we are discussing the political phases
of this matter altogether, rather than discussing the merits of the matter that
havé been recommended by the Judicial Council, and the matter on which we
are to take action. I have been waiting here mow—this is the second day—
for somebody to discuss the merits of this proposition, to point out wherein
we will be benefitied if this change is adopted, wherein the expenses will be
reduced, and the efficiency of the judiciary will be increased. So far it is a
question of what the political effect will be, or rather the political views that
have been discussed almost entirely. I have heard this matter discussed
for the past three years on bumerous occasions, This is the
first time that I have ever had anything to say about it. I have been
trying to keep my mind open, because I appreciate the fact that our Judicial
Council is composed of men of ability, men who take their work seriously,
and T know they have devoted a great deal of time to the study of the gques-
tion, and I took it for granted that they had worked out something tbat
would be beneficial if adopted, although I am frank to say it didnt appeal
very strongly to me, and I am just about in the same state of mind at the
present time.

There are some things in connection with it that I think may be an im-
provement, I am still doubtful as to the wisdom of this proposed redistrict-
ing of the state. I can’t see where it is going to accomplish any good except
to reduce the number of district judges. Now, as to that feature, I favor it.
I think we have more district judges at the present time than are required
to carry on the judicial work of the state. Whether or not it is necessary
to redistrict the state in order to reduce the mumber of judges is a question.
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If it is, then I say, “Go ahead.” In other words, I am ready to vote for the
proposed redistricting of the state. I am absolutely and umalterably opposed
to the judges having the appointive power either of the clerks of the court
or of the justices of the peace.

One of the things that we attempt to accomplish here obviously is to take
the judiciary out of politics by electing them, or voting for them, on a separ-
ate ballot. I doubt whether there is anything beneficial in that or not, but 1
am willing to try it, but I am not willing, after we have done that—gone ta
the trouble of doing that, then to throw them right back into politics by giv-
ing them certain appointive powers, which is the worst kind of polities.
Anyone who has ever exercised the appointive power knows that that is the
greatest curse entering into political life, I am opposed, gentlemen, seriously
to the abolition of the probate courts. So fan I haven't heard any objection
to that. It is taken for granted, it appears, that this should be dome. Now,
let’s look at that situation: It is true that most of the states have abolished
the probate courts, but if you will investigate the matter you will find that
that has taken place in states where they can easily place the
work in the hands of another court. In fact, in most of the
states they have the county court system, In cach county they have a court
called the county court, or some similar name that takes control of the pro-
bate work and certain civil matters. Now, it is not possible to set up tbat
kind of a system in this state, or, at least, we are getting entirely away from
that. We are going in the other direction, Instead of creating more judicial
positions and districts, we are proposing to cut the entire state up into four
judicial districts, Now, the work of the probate court is not only the handl-
ing of probate matters, as you all know. There are a lot of other duties of
the probate court; lots of other functioms the probate court performs. You
will have to set up some other machinery| ta take care of those functions.
For instance, you don’t propose, certainly, for the district court to have charge
of the juvenile work, or to have charge of the granting of widows’ pensions,
and the granting of charity, and things of that kind. You have to provide
for that, You can’t discard ail that stuff. If you provide another official for
that purpose, you certainly are not going to reduce any of the expense, 1
don’t think it is advisable; and I am quite sure it is not practicable, to do away
with the probate court,

Now, as to the handiing of the probate business out in the smaller counties,
you ‘propose, as 1 understand it, to take that away from the probate judge,
and put it in the hands of the clerk of the district court, Well, now, that is
going to require just as much time of the clerk of the district court as it
requires of the probate judge, and if you demand that additional time and
worle you, will kave to pay him for it. So, where are you going to cut down
the expenses? I think our probate judges generally are handling their part
of the work quite satisfactorily, True, in the smaller counties they don't al-
ways elect competent men as probate judges, but the same thing is true of the
clerk of the court, and that holds true some times in the larger centers of
population, but if you get a competent man it doesn’t make any difference
whether you call him the clerk of the court or the probate judge, you are
going to have to pay for his services. You are not going to reduce expenses,
irt my opinion, by doing that, and you are going to just tear up a system that
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has been established even before statehood. I do mot see ahiy sense in tear-
inf down an established systerh and trying to put something in its place that
it is apiparent will not serve e pubpose ahy better, if it serves it ws well,

And then I would like, in this connection, to poifnt but the difficilty of dbing
away with the probate court and westablishing some substitute organization.
It is going to require at least thiee constitutional amendments. Those have
to be submitted as three separate and distinct questions, Néw there is going
to be comsiderable objection to this. It is possible ome of those amendments
might ‘carry, or two might carry, and the rest fail. Then maybe ywu have
abolished the probate court and yow haven’t any authority to establish any
substitute organizatien. Se youw ure going te a lot of weffort, and you are tak-
ing a lot of charices, without any hope of improving the situation, as I look
at it.

I am not clear as to what position we are in here, in view of ‘the report
of the resolutions committee, bat unless it is permissible in sbme way ‘to vote
veparately on these propésitions, T wili certainly have to vote ‘aAgainst the ens
tire proposition,

MR. OVERSMITH: I wonder if the resolutions committee, the chair-
man of that committee, wouldn't withdraw his mction to adopt the resolu-
tiohs as & whole, and limit it to the redistricting of the state and the election
of the judges on a non-political basis. It seems to me that is the main point
here. We are discussing matters here that can’t come up for two years any
way, ol account of the fact it is necessary to have constitutional amendments.
The appointment of the clerk by the court, and all ‘that, are premature.

MR. JONES: I shali, with the consent of the second, withdraw my mo-
tion heretofore made that the report of the resolutions committee be adopted.

I shall now move, Mr, Chairman, the adoption of paragraph one of the
resolutions ‘committee’s report, which reads as follows: “We recommend that
the Idaho State Bar Association hereby expresses its appreciation and grati-
tude of the Judicial Council of Idaho and to each of the members thereof for
their faithfal, sincete and comstructive efforts to improve the judiciary of
this State and to expedite and simplify the administration of justice. We
further commend them for their earmest effort to effect a reduction in the
cost to the taxpayers and litigants of this State of the administration of
justice,”

MR. CHAPMAN: I second that motion, Mr, Chairman.

THE VICE PRESIDENT: It has been moved and seconded that para-
graph one of the report of the resolutions committee be adopted as read. -All
those in favor of the motion will signify by saying "Aye.” '‘Contrary, the
same, The motion is carried.

MR. JONES: I now move, Mr. Chairman, the adoption of paragraph two
of the teport of the resolutions comimittee, which reads as follows: “We rec-
ommend that the plan of judicial reorgsnizatien, unified courts and redist-
ricting of the State as included ‘in ‘the report, redistricting of the State and
the non-political election of jirdges ‘of ‘the stipretne coutt and district judgles,
ahd 'thie abolition of ‘probate courts in the several comnties of the state be ap-
proved, with the following exception: We rectitmend ‘that the proposed Third
Tudidial District, as defined in Exhibit “A” arineéxed to s2id report, ‘be ‘made
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to provide for selection of three District Judges therein in Heu of the two as
provided in said report”

MR, CHAPMAN: I second the motion.

THE VICE PRESIDENT: It has been moved and seconded that the
second paragraph of the report of the resolutions committee be adnpted as
read. Is there any discussion?

MR, OVERSMITH: I move, Mr. Chairmarn, that the words "Abolition
of Probate Courts” be stricken, because we can’t act on that, That takes a
constitutional amendment,

MR. GRIFFIN: Someone has to push it, if you favor it

MR. OVERSMITH: You are bringing two matters in here. The main
purpose, as J understand it, of all this discussion, is as to the number of dis-
triet judges, and the redistricting of the state. Let’s cut everything out of
there of a controversial nature which is not necessary to determine that ome
thing. ‘

MR. GLENNON: I second the motion of Mr. Oversmith, Mr, Chairman.

THE VICE PRESIDENT: The motion is to adopt the second recom-
mendation of the resolutions committee,

MR. OVERSMITH: There is a substitute motion to the effect that part
of that be stricken.

THE VICE PRESIDENT: Your motion is not very clear—what part?

MR, OVERSMITH: The abolition of probate courts,

MR. GLENNON: “And the abolition of the probate courts in the several
counties,”

MR, OVERSMITH: Yes, that is it

THE VICE PRESIDENT: The substitute motion is that the report of
the committee be adopted reading as follows: “We recommend that the plan
of judicial recrganization, unified courts and redistricting of the State as in-
cluded in the report, redistricting of the State and the non-politicai - election
of judicial officers of the State be approved, with the following exception:
We recommend that the proposed Third Judicial District, as defined in Ex-
hibit “A” annexed to said report, be made to provide for selection of three
District Judges therein in lieu of the two as provided in said report” Are
there any remarks on that substitute motion?

The moation in reality is to amend by striking out this phrase “the abolition
of the probate courts in the several counties.” ‘

MR. OVERSMITH: Addressing myself to the amendment only, I want
to teke out of this all contreversial -questions. They should be submitted in
a separate resolution, and that can be done during the noon hour—that the
Bar Association go -on record favoring a constitutional amendment to abolish
the probate courts, and that will bring that -one question squareiy before ns.

THE VICE PRESIDENT: That is the way I read it, the phrase “the
abolition of the probate courts in the several counties,” The amendment is
that those words be stricken from the report of the resolutions committee.
We will now vote on the amendment, All in favor of the amendment, say
“Aye,” contrary, the same, The -amendment is carried. Now, that leaves
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the motion on the adoption of paragraph two with this portion stricken ‘out,
and that stil] includes the non-political election of judicial officers.

GENERAL BLACK: If that question of the non-political election and
nomination of judicial officers is to be voted on with the other, I would like to
discuss it.

THE VICE PRESIDENT: As the motion now stands, that is included.

GENERAL BLACK: I think it might be better then, to move a substitute
motion that the motion be further amended by eliminating the words from
the original motion “of the non-political election of judicial officers.”

THE VICE PRESIDENT: Is there a second to the motion of Mr. Black?

MR, HEIST: I second the wmnotion, Mr. Chairman.

THE VICE PRESIDENT: All in favor of the motion that the original
motion be amended by eliminating the words from the second paragraph “of
the non-political election of judicial officers” will say “Aye;” contrary, the
same. The motion is lost.

GENERAL BLACK: Then, Mr. Chairman, I want to discuss the ques-
tion of the non-political election of judicial officers.

THE VICE PRESIDENT: You may have three mimutes, Mr. Black.

GENERAL BLACK: This provides for the nomination by certificate.
If there are three district judge to be nominagted, there is no method provided
here for the elimination in any primary election of any! of the candidates. If
there are two supreme court judges to be nominated, as there are in some
elections, and one in some others, there might be eight or nine candidates sub-
mitted to the people at the general election. Therg would be no methed pro-
vided by this system for elimination, so that ome of those candidates, or the
two to be elected would be receiving a majority vote, 1 suggest that this
should be amended so that these certificates of nomination should be made
and submitted for election—ior nomination at the primary. They can be on
a separate ballot there, just the same as at the general election. It can be
non-political, just the same as the gemeral election, then provide that the ones
receiving the highest vote would be the nominees to come before the general
election, To illustrate: Suppose there were ninme candidates for supreme
court judge. Then at the primary election they would be voted upon, and
the four receiving the highest number of votes would go on the general bal-
lot for the judiciary at the fall election, Then when two wete finally elected
out of those four they would be elected by a majority of the votes cast upon
the election, I believe it would be very bad to permit a system where you
could have nine, or ten, or eleven or, twelve men nominated for the supreme
court to fill two places, to come up at thel general election, by the very nature
of things. )

JUDGE AILSHIE: I quite agree with what you say, but wotild you mot
provide that if any candidate obtained a clear majority of all, votes cast on
the judicial ballot at the primary election he should be declared elected?

GENERAL BLACK: That could bé done. That wouldn’t be objection-
able to me, but I think the idez of having a whole string of candidates up
for election to the office of district judge, where a very small minority vote
might elect one of them, I think that would be absolutely wrong.
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MR, GRAHAM: I think we are wasting time here, The only abstract
proposition involved here is the question, Are we, or are we not, in favor of
the non-political election of judges? The manner and method of carrying
that into execution is leit to and will be provided for, by the legislative com-
mittee. We are voting abstractly on the question, Do we, or do we not wish
to favor the non-pelitical election of judges? That is the only abstract ques-
tion before us. The other details can be taken care of by the legislative
committee,

GENERAL BLACK: The only thought is that. if the recommendation is
put up to the legislature in the form this Is in it would have a certain effect.
I move, Mr, Chairman, an amendment to be referred to the committee that
the report be amended to read “that the legislative committee shall propose
an amendment so far as the nomination of juc!ges is concerned, so as to pro-
vide that the nominations shall be made at the primary, the regular primary,
and that double the number of candidates to he elected receiving the highest
number of votes shall be placed upon the gemeral election ballot.”

(Which motion was duly seconded, )} ‘

MR. GRAHAM: If you do that, you might as well cut out all provisions
for the so-called nominations by part of the bar. You might as well let
them run'in the primaries as you do now. Why not go back to the old 5ys-
tem? If you are in favor of this method of trying to get competent candi-
dates, you are defeating it by your own proposition. I think Judge Ailshie's
proposition is better than yours. We are trying io get nominees for judges
without having to go to the expense of two elections. Now they have to
campaign an entire year, their last year in office. They have to do their cam-
paigning for the primary in May, and then they have to do it again in the fall
election. You are going to have those nine or ten candidates that you speak
of out fighting for the nomination in the primary election, and then you are
going to have four, say, in the general election, You are entirely destroying
the suggestion for mon-political election of judges.

JUDGE AILSHIE: nge is the trouble—and I am quite in favor of Mr,
Black’s amendment—it would be utterly rediculous to run five or six, or a
dozen, men for justice of the supreme court, and let the highest man be elected
with fifteen or twenty per cent of the votes cast, for a six year term, so that
this method ought to be adopted, but we ought to add to it that if anyone gets
a clear majority of votes cast at the judicial election he should be declared
elected, and for this reason: It is not fair to him, or to the people, to have
him go through an election again, He has demonstrated in face of all of the
candidates in the field that he is c]eaf]y the choice of the majority, If you
make him run again there is a good chance for other factions to cotnhine
against him and beat the high man at the general election by some story, or
by some kind of campaign mancuevers. If he receives a clear majority at
the nominating election he should be declared elected.

JUDGE MORGAN: The difficulty with the Judge's suggestion is that the
primary election is not patronized as fully as it should be. The fact of the
matter is, we have elections to give a majority of the people to express their
choice, ' '

JUDGE AILSHIE: Why should the majority express their chioice twice?
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JUDGE MORGAN: Why not appoint them as Federal judges are ap-
pointed?

JUDGE AILSHIE: I say that,

JUDGE MORGAN: I don't. I happen to be in accord with the principle
that the people should elect their own judges,

JUDGE AILSHIE: There is one place I agree with you.

JUDGE MORGAN: My notion is that we want a judge who has been
elected by the largest available number of people, I am going to ask to
amend your amendment, that instead of referring to judges there—or as the
report now states “the judicial officers,” which would include the clerk of
the court and Judges, including justices of the peace and probate judges, have
your amendment read “justices of the supreme court and district judges.”

GENERAL BLACK: That is what I had in mind-—justices of the su-
preme court and district judges. . ‘_

MR, OVERSMITH: It seems to me we are haggling over little things
that can be worked out by the legislative committee. We can't perfect a bill
here. The one submitted by the Judiciat Council—it is nofl pretended it is a
complete bill. Why not have the Bar Commission get a legislative committee
as early as possible and have it draft the laws and submit ‘themn ?

I think the pumber of lawyers signing a petition should be a certain per-
centage of lawyers in the district, rather than an arbitrary, percentage. I do
not take it that the report itsetf contemplates that the recommendations as
made by the Judicial Council are going through, because your resolutions com-
mittee has tdken a, very careful attitude to the effect that this all must be re-
ferred to the 1egisllative committee. It strikes me we can vote on this ques-
tion just in the situation it is in, and if it is necessary, ard if the Bar Com-
mission finds it is advisable, we can call district meetings for the purpose of
determining whether or not the report of the legislative committee must be ap-
proved by the Bar generally throughout the state,

We only represent here a very few members of the Bar. For instance, in
the northern section of the state, your proposed mew first judicial district, 1
believe there is only something like five of the members of the Bar here. I
don't feel like committing the rest of the Bar up there upon any attitude we
take here, and if we can leave this with the legislative committee, let's quit
haggling over this term, or over that term. “That can be worked out to the
satisfaction of the Bar gemerally if we approve of the principle of the four
judicial districts and of the non-political election of judges. That is as far
as I ‘wamt to go, and if I understand the report of the resolutions committee
correctly that is all we are voting on—just that one thing, with the abolitien
of the probate courts eliminated,

THE VICE PRESIDENT: All in Tavor of the motion to amend the ori-
ginal motion will please say “Aye.” All opposed, the same. The motion s
lost.

The question now recurs to the original motion. If you want that read, I
wilt have it read by the reporter. All in favor of ‘the original motion—the
motion is to adopt this portion of paragraph two of the report of the resvlu-
tions committee: “We recommend that the plan of judicial reorganization,
unitied courts and redistricting of the ‘State as included in the report, redist-
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ricting of the state and the non-political election of judicial officers, be ap-
proved, with the following exception: We recommend that the proposed Third
Judicial District as defined in Exhibit “A” amnexed to said report, be made
to provide for selection of three District Judges in lieu of the two as provided
in said report.” All in favor of the adoption of this resolution will—

MR. MORGAN: I had moved to amend by substituting for “judicial of-
ficers” the words “justices of the supreme court and district judges.”

THE VICE PRESIDENT: It has been moved that the words “judicial
officers” be changed to read “justices of the supreme court and district judges.”
All in faver. of that amendment will please say “Aye Contrary, the same.
The motion is carried.

The question now recurs on the original motion. All in favor of the ori-
ginzl motion will please say “Aye’—

JUDGE MORGAN: We have to vote now for bothw-

MR, HEIST: We want it separate.

THE VICE PRESIDENT: The motion has been made to separate, and
has been lost. The motion was made to strike the portion of the motion hav-
ing to do with the non-political election of judges, and that motion was lost.
All those in favor of the adoption of the resolution will say “Aye”; opposed,
the same, The motion is carried.

MR, JAMES: Mr. Chairman, I would like to have a rising vote.

THE VICE PRESIDENT: All in favor of the motion will please rise.

MR. JAMES: May I ask that the reporter make the count.

THE VICE PRESIDENT: There are twenty-eight in favor of the mo-
tion. Those opposed wiil -now please rise. There are nine opposed to the
motion. The motion is carried.

Now the chair will entertain a motion with respect to subdivision 3 of the
report of the resolutions committee.

MR. JONES: Subdivision 3, I move, Mr. Chairman that we submit with-
out recomnmendation; the proposal contained in the report of the said Judicial
Council providing for the appointment of clerks of the district court and jus-
tices of the peace.

THE VICE PRESIDENT: 'The motion is that the third paragraph of
the report of the committee be adopted—that is, we submit without recotn-
mendation the proposal contained in the report of the Judicial Council provid-
ing for the appointment of clerks of the court and justices of the peace.

MR. MERRILL: There are two problems tied up in one here that might
best be separated. One is with respect to the appointment, or election, of
clerks of the district court, and the other is with reference to changing the
present law touching the justices of the peace. Now, it may be that we can
get by with this matter by leaving the law with reference to the clerks of the
district court precisely as it is, for the time being, and then we might con-
sider with effect, it seems to me, the question of the justices of the peace in
connection with the abolition of the probate court. It would be unfortunate,
it seems to me, to tie these two up in the present matter and defeat both of
them, and then consider the other question, the abolition of the probate court.
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MR. HAWLEY: I move, Mr. Chairman, that we consider the two ques-
tions separately. I think we made a mistake by combining the two questions,
I think we should consider first the question of the appointment of a district
court clerk, and then consider the second guestion; which is entirely different,
and puts into consideration the justices of the peace.

JUDGE AILSHIE: I second that motion, Mr. Chairman.

MR. CHAPMAN: 1 move, Mr, Chairman, we consider the first angle of
the proposition, as to the district court clerks and pass on that.

(Which motion was duly seconded.)

THE VICE PRESIDENT: All in favor of this motion will say “Aye”;
contrary, the same. The motion is carried. The matter is now open for any
consideration you desire to take, gentlemen,

JUDGE AILSHIE: I move that we disapprove the recommendatior of
the Judicial Council' with reference to the selection of clerks of the district
cotirt, :

MR. GRAHAM: I move as 2 substitute, that all matters relating to the
clerks of the court and!justices of the peace be deferred for one year. We
will get over that hurdle at this time, We are not going to agree here, that
is a cinch, .

MR. TURNER: I second that motion.

THE VICE PRESIDENT: It has been moved as a substitute to Judge
Ailshie's motion the consideration of this matter of the appointment of clerks
of the district court, or their manner of selection, be deferred unfil the mext
annual meeting of the Bar Association.

MR. OVERSMITH: That would be a substitute for what motion?

THE VICE PRESIDENT: That is a substitute for the motion jus{ made.
All in favor of the substitute motion say “Aye”; contrary, the same. The
motion seems to be lost to substitute. The question now recurs to the motion
of Judge Ailshic with reference to the matter of the appointment of clerks of
the district court be disapproved. Are you ready for the question? All in
favor, say “Aye"”; comtrary, the same. The meotion is losi.

MR. HAWLEY: 1 move vou, Mr. Chairman, that it be the sense of this
meeting that Article V, of Exhibit D, referring to clerks of the district
court, shall be approved with the exception that the method of their selection
be disapproved.

JUDGE MORGAN: Then what would be the method of selection?

MR. HAWLEY: Leave the matter of their selection up fo the legislature
itself,

JUDGE AILSHIE: Then what have you left?

MR. HAWLEY: We have left the very important provision, gentiemen,
that “in uncontested actions, applications and proceedings- he may make all
such orders, judgments and decrees as may be authotized by law which shall be
deemed to be the orders, judgments and decrees of the court and shali
be subject to revision by the court or judge thereof and shall perform such
other business connected with the administration of justice as may be pre-
scribed by law.” That, in my opinion, will be of the utmost assistance in

connection with the new type of probate procedure, the new type of administra-
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tion of probate matters. We wanted the clerk to have the powers to make
more or less perfunctory orders, If the probate court is abolished, undoubt-
edly the legislature should pass some laws to give the clerks some powers tu
make unimportant orders, orders as to publication, orders and matters of
that kind; and I therefore consider that this is. important in connection with
the consideration of the abolition of the probate courts.

JUDGE AILSHIE: Do you consider you are conferring any judicial
powers on the clerk by this bill?

MR. HAWLEY: Yes, I would consider you are conferring on the legis-
lature the power to give the clerk of the district court such judicial powers
as may be desired, )

JUDGE AILSHIE: Then you are creating forty-four new judicial of-
ficers.

MR. HAWLEY: I don't belicve you are doing anything there that is
serious. You are expediting the performance of probate matters; you are .
expediting the probating of estates, appointments of guardians, and if the
clerk of the court makes a mistake and tries to go beyond what a clerk should
go, then his order will be immediately reviewed by the district court.

JUDGE AILSHIE: Isn’t that what you do with the probate judge now?

MR. HAWLEY: All orders, judgments and decrees—I think Judge Ail-
shie is right, that is what we do, but it is subject to the control of the courts,
and it probably will be limited by the legislature to ministeriai duties,

(Which motion of Mr. Hawley's was duly seconded.)

MR, OVERSMITH: In regard to that, Washington has a somewhat
similar practice. The clerk of the court is court comumissioner—they cail
him “court commissioner.” He has power to sign decrees of distribution, and
matters of that kind where uncontested, and it works out very successfully.
If you are going to do away with the probate courts you will have to have
something of that kind in your law, and you don't need to be afraid of that.

THE VICE PRESIDENT: The motion now pending is that that portion
of Exhibit D, which is article V, of the report of the Judicial Council, having
to do with the manner of the appointment of clerks of the district court, be
disapproved, and that the balance of the recommendation contained in that
exhibit be #approved.

THE VICE PRESIDENT: All in favor of the motion will says “Aye;”
contrary the same. The motion is carried.

Now, pentlemen, may 1 call your attention to the fact that in paragraph
two of the report of the resolutions committee, the abolition of the probate
courts, which is recommended, has never been formally passed upon.

MR, MERRILL: The matter of the justices of the pcace should come
first, I think, Mr, Chairman,

MR. CHAIRMAN: Very well.

MR. MERRILL: I move the report be amended by aménding Exhibit E,
which is a proposed constitutional amendment, Article V, so that there will be
eliminated from the proposed amendment the words "be appointed by judges
of the district court,” and insert in lieu thereof, the word “elected,” and by
striking the last sentence of the proposed amendment, the same reading “They
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shall hold office during the will of the court,” and thus provide for the clec-
tion of the justices of the peace.

MR. HAWLEY: 1 second the motion, Mr. Chairman.

JUDGE AILSHIE: What page is that, Mr. Merrill?

MR. MERRILL: Page twenty, Exhibit “E”.

THE VICE PRESIDENT: " The substance of the motion is that the rec-
ommendation of the Judicial Council which is embodied in Section 22, a por-
tion of Exhibit E, on page 20 of the report of the Judicial Council, be ap-
proved, with the exception of the language which Mr. Merrill has referred
to— that the words ‘shall be appointed by the judges of the district court”
be stricken, and “He shall hold office during the will of the court,” be stricken.

JUDGE MORGAN: May I ask, Mr, Merrill, what is left, if you strike
that?

MR. MERRILL: County-wide jurisdi.ction.

JUDGE MORGAN: That is already the law. The board of county com-
missioners of any county under the law as it mow is can create county-wide
jurisdiction to justices of the peace, and they do it in Ada county.

JUDGE AILSHIE: If you make that amendment without inserting some-
thing, won't you leave it uncertain as to the number? Who is going to fix
the number? Shouldn't you say that is to be determined by the board of
county commissioners?

MR. MERRILL: That will be determined by the district judge, and they
are the ones who should be able to determipe that.

JUDGE AILSHIE: You are still going to leave that to the district judges?

MR. HALL: I will say, for your information, that in Jerome county the
board of county commissioners have created one—that is, they have created
the whole county in one justice precinct. Now we have a very good arrange-
ment there, electing one justice in the east end of the county, and one justice
in the west end of the county. I believe the law now reads that any number
of election precincts can be combined into a justice precinct by an order of the
board of county commissioners.

MR. MERRILL: May I call attention to the fact, furthermore, that this
proposed amendment, as it mow stands, increases the jurisdiction @f the jus-
tice of the peace from three hundred dollars to five hundred dollars, and en-
ables the legislature to confer upon justices of the peace additional duties
that may be necessary if we abolish the probate courts.

THE VICE PRESIDENT: The motion is, gentlemen, to approve the
recommendation of the Judicial Council as embodied in Exhibit “E”, with the
proviso that is shall read as follows: “In each county of this staie there
shall be elected not less than two justices of the peace with jurisdiction
throughout the county. Such justices shall have such jurisdiction as may be
conferred by law, but they shall not have jurisdiction of any cause wherein
the valug of property, or the amount in controversy exceeds the sum of $300,
exclusive of interest, nor where the boundaries or title to any real property
shall be called in question,” and disapproving the remainder of ‘the paragraph.
All in favor of the motion say “Aye”; contrary, the same. The motion is
carried.
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MR. JONES: I move, Mr. Chairman, that the Association adopt the report
of the Judicial Council providing for the abolition of the prebate courts.

MR, CHAPMAN: I second the motion, Mr, Chairman,

THE VICE PRESIDENT: It has been moved and seconded that this
meeting adopt the report of the Judicial Council providing for the abolition
of the probate courts, All in favor of the motion will signify by saying
“Aye”; contrary, the same. The motion is carried.

MR. GRIFFIN: Mr, Chairman, I move we recess at this time until one-
thirty this afternoon.

MR. GLENNON: I second the motien.

THE VICE PRESIDENT: All in favor of the motion will please say
“Aye”; contrary, the same.

The motion is carried. The meeting will stand adjourned until one-thirty
this afternoon.

FOQURTH SESSION
July 16, 1932
1:30 P. M,

THE VICE PRESIDENT: The next order of business is the considera-
tion of the fourth recommendation of the committee.

MR. JONES: 1 move the adoption of paragraph four of the report of the
resolutions committee, which is: We recommend that the suggestions of the
report of said Judicial Council as to criminal procedure which provides for
the requirement of the defendant in criminal prosecutions to produce the
names of his witnesses and imposing the duty upon the trial court to ex-
amine prospective jurors, and the proposal for objections and exceptions to
instructions to juries, and also conferring the right upon trial courts to com-
ment upon the evidence and credibility of witnesses be disapproved as con-
trary to the spirit and policy of our institutions.

(Whereupon the motion was seconded.)}

THE VICE PRESIDENT: It has been moved and seconded that this
portion of the report of the resolutions committee be approved, is there any
argument on this, The subject matter of this is of particular interest to the
prosecuting attorneys association, I think that it might be advisable to defer
any action on this until they come, and we can proceed with the next.

MR. JONES: I move the adoption of paragraph five of the report of the
resolutions committee which reads: In addition to the plan proposed by the
Judicial Council we recommend the fcllowing amendment to Section 644€
ICS., the original statute which reads as follows:

“Disposition of appeals. The court may reverse, affirm or modify any order
or judgment appealed from, and may direct the proper judgment or order to
be entered, or direct a new trial or further proceedings to be had. Its judg-
ment must be remitted to the court from which the appeal was taken. The
decisions of the court shall be given in writing; and in giving a decision, if
a new trial bé granted, the court shall pass upon and determine all the ques-
tions of law involved in the case presented upon such appeal, and necessary
to the final determination of the case'
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The amendment thereto shall read as follows:

“Provided, however, that<in no cause shall the court render a decision upon
any legal question not raised by ecither of the parties to the appeal without
first submitting such question to the parties and requiring typewritien briefs
or oral argument, or both, thereon, under such rules as the court may adopt.”

Whereupon the said motion was seconded.

THE VICE PRESIDENT: Are there any remarks?

MR, MORGAN: 1 dont know that ‘any explanation is necessary. The
amendment is proposed for the purpose of avoiding having the appellate court
pass upon matters which have not been raised by counsel without giving

counsel an opportunity to be heard. I take it that the appellate court is al- .

most human, There are times when the court feels that a certain question
is determinative of a lawsuit, a question which has not been raised, and if
they wander away from the issues raised without giving counsel an oppor-
tunity to be heard, then the only remedy is for an application for rehearing.
Tt is much better to give the attorneys a chance to be heard before than after
the court has made up its mind on the question to be heard.

Wherenpon the motion was put and carried,

MR, JONES: Now, I move the adoption of paragraph six of the report
of the committee on resolutions, which reads: We further recommend that
the plan as hereinabove approved or as finally adopted by this Bar Associa-
tion, be referred to and submitted to a legislative committee to be appointed
by the Idaho State Bar Commission for the purpose of preparing the proper
and necessary legisiative bills-and proposed constitutional amendments and
that such legislative committee be authorized and directed to submit and pres-

ent such proposed bills and amendments to the 1933 session of the Idaho.

Legislature and tc actively urge and promote the adoption thereof,

Whereupon the motion was seconded, put to a vote and carried,

THE VICE PRESIDENT: Mr. Soule, do you know whether the Prose-
cuting Attorneys have anything to report?

MR. SOULE: 1 can tell the sentiment of the meeting, the only one that
we got behind was the one relative to uniting two offenses in the same com-
plaint, the others we just got behind individually. If they are not here I
am sure that you may proceed with the resolutions.

MR. JONES: I think we adopted the provision that two offenses may be
united.

JUDGE MORGAN: That probably isn't very well worded. A man ought
not be charged with two offenses charging different crimes, even if they grow
out of the same transaction,

THE VICE PRESIDENT: For the purpose of simplicity, may I suggest
that you make a motion embracing the recommendation of the council on page
21 of the report.

MR, SOULE: This is explanatory, I presume: “but one offense may be
charged in an information or indictment, although the same offense may be
set forth in different forms under different counts and when the offense may be
committed by the use of different means, the means may be alleged in the al-
ternative in the same count, As the statute now stands, that more than one
offense is charged in an information or indictment is ground for demurrer, and
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motion in arrest of judgment unless the objection has been waived by failure
to demur.”

California has a statute, Kerr’s Penal Code, Section 954, by which it is
permissable for the indictment or information to charge two or more offenses
conneeted together in their commission. It is recommended that Section 8829
be amended so as to conform to the practice in California, as approved by the
Supreme Court of that State. Such statute would provide:

“The indictment or information may charge two or more different offenses
connected together in their commission, or different statements in the same
offense, or two or more different offenses under separate counts, where all re-
late to or grow out of the same act, transaction or event, and if two or more
indictments or informations be filed in such cases the court may order them
to be consolidated. The prosecution is not required to elect between the dif-
ferent offenses or counts set forth in the indictment or information, but the
defendant may be convicted of any number of the offenses charged, and each
offense upon which the defendant is convicted must be stated in the verdict;
provided, that the Court in the interest of justice and for good cause shown
may, in its discretion, order that the different offenses or counts set forth in
the indictment or information be tried separately or divided into two or more
groups and each of the said groups tried separately.”

As is evident from a comparison of the groposed amendment with the pres-
ent statute, the principal change would be to permit the charging of more
than one offense in a single indictment or information, where the different of-
fenses are connected together in their commission or all relate to or grow
out of the same act, transaction or event. If such statute be finally enacted,
it would probably reqnire a qualification to be added to Section 8870-3 where-
by an indictment or information is subject to demurrer when it appears upon
the face thereof that more than one offense is charged. The supreme court
of Idaho but recently found it necessary to reverse a judgment of conviction
for duplicity of an information in this respect.

THE VICE PRESIDENT: Your motion is to approve the recommenda-
tion of the council in this matter? )

MR. SOULE: I will withdraw the motion and submit that this enactment,
the proposed enactment be laid before this body for rejection or for approval.

THE VICE PRESIDENT: Do you care to make a motion?

MR. SOULE: I shafi move its adoption.

MR, OVERSMITH: If we had all prosecutors of age and experience I
would favor it. Any man who thinks that it is necessary for him to get a
reputation by sending as many people to the penitentiary as possible would
abuse this. Then we have judges of different temperament, some use the
parole law, which is probably unconstitutional, and some who come to the
judgeship from the prosecutor’s office know only to give the maximum and
rajse the tninimum two or three times above the minimum reguired. I see
-4y mecessity for any change in the criminal statute. ‘We are sending plenty
of people to the penitentiary as it is. A good many have been put on parole;
they are paroling them as fast as possible at the present time. I have five
young men paroled to me and they could have been paroled from the jail of
Latah county just as weil as from the penitentiary; they never had committed
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a crime prior to the one misstep. I think the prosecutors have plenty of
power as it is, Due to the fact that so many young men are elected it occurs
to me that we ought not to try to amend the law to send more men to the
penitentiary than we are doing now.

JUDGE MORGAN: 1 opposed the measure. It is being abused in the
Federal Court as everyome knows. The prosecuting attorney will cause a
man to be indicted for the manafacture of fiquor, for the possession of means
to manufacture Tiquor, possession of liquor and transporting liquor, and being
a pretty good trader he dismisses haif of the charges if the defendant pleads
guilty to the other half.

The principal objection I have is more or less a technical one, as to the
wording, If a man was charged with murder and burglary growing out of the
same transaction. If in committing a burglary he kills someone, he could be
charged with murder and burglary, a man would not be permitted to sit as a
juror on both offenses, this is a qualification that cannot be waived.

MR. JAMES: If I remember right a similar measure was before this
body in Boise, and I remember that it was disapproved. I am in favor of that
if it has certain limitations. I realize that it is difficult to determine between
embezzlement and larceny at times. I am in favor of it if it is added that
the defendant may not be convicted of more than one offense.

MR. GRIFFIN: You mean sentenced for more than one offense.

MR, JAMES: T mean convicted.

THE VICE PRESIDENT: Are there any other remarks, if not, all in
favor of the motion say ave, All opposed no. The chair is in doubt. All in
favor of the motion will rise. The motion is lost.

We will now return to subdivision four of the report, This is the resolution
that the recommendation of the council as to certain features of criminal
practice, requiring that the defendant furnish the names of witnesses and so
on, and alse conferring the right to the court to comment on the evidence,
be disapproved. The resolution favers rejection. All in favor of the resolu-
tion rejecting this, All opposed. The motion is carried.

MR. GRIFFIN: At the end of this Judicial Council report there is a reso-
lution- to make the Judicial Council an official body of the state, I move that
the legislative committee of the Bar be instructed to present that to the legis-
lature. It makes it a state organization, supported by the state.

Whereupon the motion was seconded.

MR. LOOFBOURROW: This is no time to saddle more taxation on the
state by creating any boards or councils, I suppose you will pass this here,
but the legislature will never pass it,

Whereupon the motion was put to a vote and carried.

JUDGE MORGAN: Does that dispose of the report?

THE VICE PRESIDENT: Yes.

JUDGE MORGAN: I want to make a motion which has to do with a mat-
ter that might be properly brought up as kindred to a resolution. I move that
_the Secretary be instructed to telegraph greetings to Warren Truitt, and also
the hope of ali members of the Bar for the speedy recovery of Mrs. Truitt.
You know that President Truitt is a man of advanced years and I know that
he will treasure an expression of this kind.
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Whereupon the motion was seconded, put to a vote and carried.

MR, OVERSMITH: This was left to the visiting members of the Idaho
Bar Association, and I want to express on behalf of the visiting tnembers
their appreciation and extend their thanks to the local Bar Association for
the splendid arrangement made for the entertainment of the visiting delegation,
and the many courtesies shown the visiting members of the Bar while so-
jourming in Pocatello, especially for such a splendid place of meeting for the
members of the Bar. I want to move that such resoliwtion be put in the
inutes,

‘Whereupon the motion was seconded, put to a vote and carried.

MR. HEALY: That concludes the main part, of the business. Now Judge
Lee who has, I think, on two occasions attended the sessions of the American
Law Institute, has kindly consented to give the members of the Bar here some
of his observations on the work of the LawA Institute; it has only been within
the last two or three days that he has had any notice of this.

JUDGE LEE: Mr. President, and fellow mernbers of the Idaho Bar: In
view of the excessive temperature this afternoon I shall not enter into any
entensive remarks other than to give you a resume of the contact with the
Law Institute which is financed by the Rockefeller Foundation, the ultimate
goal being that of harmonization of the substantive law of the different states
in the United States,

You can easily see how this has become compellingly necessary, Here in
Idaho we have a rule in criminal prosecutions that the possession of recently
stolen property is not, in itself, sufficient to support a presumption of guilt,
In the state of North Carolina that is all that the state has to prove. If you
have fost your watch and it is found in the next ten minutes in my pocket,
unless I can clear my skirts, off to the penitentiary I go.

Just to give you an idea of the time necessary for discussion and analysis of
these matters, we spent one morning discussing the rights of mortgagors.
The law of foreclosure raises so many questions tha\t even the Philadelphia
lawyers were perplexed. We had the body from New England clashing with
the representatives from the middlewest and the Rocky Mountains. Of course,
out here a mortgage is just a plaster, but back there it is a serious thing.

They have gone through title by title and letter by letter and they hope to
get to “Z” finally, so that.a man from the state of Washington can speak in-
telligently to 2 man from the state of Maine, on these subjects. Their work
on the Criminal Law is nearly complete, and I wili say that, to my great
satisfaction, they have adopted many of the Idaho Statutes.

From a personal standpoint, it was an extreme privilege to meet all the
representatives from the appellate courts of the States. I found that the

" Rocky Mountain group and the Central and Western groups were very close in

their fraternization, and in that group came, also the South. The New Eng-
land group went by themselves.

The heads of the different law schools met there with the active members of
the Institute, the representatives of the different courts,

I was particularly intereested in the discussion of the matter of these mort-
gages which went on, Wickersham and Rose of Arkansas—they were masters
in thejr field, and had several clashes.
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I think I have undertaken now to show you what the purpose is and the
amount of time and effort necessary to work these problems out.

About ten days ago the Secretary of State was delivered about two hun- -

dred volumes of the first volume of the new code. Some of you have ex-
amined it and ¥ trust that others will. The hope of our members has been
to give each member of the Bar working impletnents to save all lost motion.
I know that you have had the same experience that I have, after looking
through the compiled statutes and a dozen or so volumes of the session laws,
cold chills run up your back for fear that you have overiocked some little
statute, Under the new system everything under one subject is together.
The notations have been greatly extended by a system of cross reference that
cannot be completed until volume four is off the press, This is the result of
much research and correspondence. I personally carried on censiderable cor-
respondence with Bobbs Merrill Company. We have had only North Dakota
-and California cited heretofore, and in_this new code you will find in somt
sections as many as seventeen sections set out by number and sometimes ci-
tations of the Supreme Courts construing particular sections which will give us
a wealth of information. The method of numbering the statute will be pew
to you but the moment you become familiar with it you will have no trouble
whatsoever. The first figure is the key figure, which is that of the title, then
there is attached a number of figures, three or four figures, the first will be
the number of the title, and, following, the chapter and section. You don’t
have to jump from volume to volume to find all that has been announced on
the subject. We tried to avoid everything that we considered, unnecessary and
it has been due to the work of a set of experts in Indianapolis that we have
been able to produce what, we hope, will be in your hands by the middle of
September. I thank you. :

(Applause.}

THE VICE PRESIDENT: I think that it has been announced that copies
of the Idaho Law Journal are here for your examination. The next and final
portion of the program is an address by Mr. Hawley:

MR, HAWLEY: “Address” is very much of a misnomer, T did not as-
sume that I would be called on at all, but if you can stand some very poor
extemporization I can attempt it,

I feel that we have been crganized long enough to have a background as an
organization, a history that we may scan to see whether we made a mistake in
forming the Bar. Association and by law forcing each man to become
a member of it. I believe that any of you who has followed
the action of the legislature, high officials of the state, and judges, and
read editorials of the press agree that the Bar has grown in the estimation and
confidence of the people. Sad to relate, but nevertheless a fact, the profes-
sion was not held in the highest esteem ten years ago, nar has it yet reached
the place in the confidence of the people that it deserves.

We, in Idaho, live in small communities, widely scattered, each one prac-
l;ci:g; law as he thought best, and the result was a lack of uniformity in con-
cept of the lawyer’s duty to his state, his profession, to the courts and his
clients, There was no unity in the Bar, The practice of law was encroached
upon by people who thought themselves well gualified and capable of draw-
ing contracts, of drawing conveyances and of trying minor cases. The office
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practice, which seems to be the principal source of livelihood was no longer
in the hands of the lawyers. The whole situation, prior to the enactment of
the [aw presented a confused and weakened Bar, and to me it seemed that the
elements of disintegration were so apparent that if we did not have such an
organization as would enforce unity or enforce meetings from which unity
would result so that we could regulate our profession that we would be regu-
lated by the legislature and we would be forced 'to practice law in competition
with laymen,

I think one of the signal accomplishments was to get the lawyers behind
the thought that the man who did not exercise homesty with his clients and
was not ethical should be reprimanded, possibly disbarred. 1 think the crea-
tion of the Bar Commission has been a good thing in getting a cleaner Bar,
in establishing or making a higher and better profession, I believe that the
people of the State think that we are trying to clean up the Bar and make
it a higher and better profession more than we ever tried before.

I, yesterday, read the act passed by the legislature in 1920, an act which
stands alone in legislation in all the States of the Union, an act which recog-
nized this Bar as adviser of the state with respect to matters pertaining to the
administration of justice in the largest sense.

I assume that there will be an ebb and flow in the opinion of people, and in
our own interest in ethics and against offending members, but I believe that
we are past the place wheére a man thinks the right to practice is his own
right and that he owes nothing to the peaple.

I think one of the evils, one of the shortcomings of our Bar system is the
fack of connection between the Bar body and the Board of Commissioners,
I think the Commissioners want the Bar to know what they are doing, and
want to get in touch with the profession, so that there could result more con-
tact, more benefit and more unity. I believe that if the Bar Commission
and the attorneys will work along the lines of strengthening the local organiza-
tion it will be well worth while. I think that the early belfef of the Bar
Commissioners that lecal organizations should not be strong because they
would tend to weaken the State Bar was true, but I think it cannot be urged
now, therefore, the time is right for the individual Bars to begin to ‘operate
and to meet irequently, to think more of the problems of the profession and
keep in touch with the Bar officers. I think the Commission hlag in mind to
foster the formation of county Bar Associations and establish close connec-
tion between the local Bar Associations and this Commission, I would plead
with you to support your own Bar Association, to come in contact with the
men you have as friends and friendly rivals in the towns and communities,
Many counties have strong Bar Associations even though there are no large
towns in the county. Even now the result of activity in local "associations
is a better feeling in the Bar—a feeling of kindness, friendiiness among law-
yers, not so much bitterness, not so many disagreable features as existed prior
to the organization. I am satisfied that we can build that spirit. We are ri-
vals, bitter enemies for a day in the trial of a lawsuit, but we can be friendly
outside. Birds of a feather flock together and naturally our friends are in
the profession. I think we should encourage frequent contacts to the end
that we may know the man whe practices law and foster the notion that when
in the practice of law a lawyer can feel that he is in the company of gentle-
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men. This idea of bringing closer harmony and cbtaining more unity pre-
supposes strong county organizations. May we have them?

A little more practical suggestion—I know that there are men who think jt

is quite unethical to talk or discuss or act upon the minimum fee reguire-
ment, I believe however, that our ‘practical everyday, work-a-day lives require
that we give some consideration to the charges to be made. A problem that
confromts the younger men is what to charge, what is fair and reasonable,
this is a real problem that we may help solve by the adoption of minimum
fee schedule, I think Ada, .Canyen, Bomneville and Bannock rcounties have
adopted such schedule but I don’t know whether any of the northern associa-

tions have done so. )
MR, OVERS H: Latah County has.

MR. HAWLEY: How many times in the past have you had a man stop
you on the street and ask you for advice on a simple proposition in law, or
come to your office and talk to you for ten minutes or a half hour, talking
about a legal proposition, for which you make no charge, or when he asked
you what the fee was you said “that’s all right.” We don’t give enough con-
sideration to the fact that what he wants to know is alone known to us. If we
make a mistake we are hurt in our reputation and it is a serious matter.
There are a few lawyers who have money, although ‘1 seec none here today,
but if we do have money and make a mistake, that might also be a serious
matter. '

In many cases the seeker after information does not want to get it for
nothing, The things we do get for nothing we don't think so much of, the

blue sky, the air, the sun are the greatest things we have and we don’t think

much about them. If we were charged a dollar a day to look at the stun we
would think a great deal more of it.

I think in Ada County we make a minimum charge of $3.50 for advice. No
man may talk to you about his law problem unless he pays that fee. When
.he pays three dollars and fifty cents he thinks he is getting something worth
three dollars and fifty cents, he is much more pleased to pay than to get it
for nothing, The matter of shopping, that comes up in the practice with the
probate of estates and in divorce cases, We should not be bidding against
each other, just as soon as we do that, we get into a business and out of a
profession. We have no business to say we will bid five hundred dollars ta
carry on the law work in an estate, or we will take this divorce case for fifty
or a hundred or a hundred and fifty or a thousand dollars; we are then bid-
ding for business commercially and that is unethical. If there is a minimum
requirement that gentlemen in the profession—and I think most in the profes-
sion are that—if there is a minimum requirement that we will observe then
there will be none of this bidding and shopping will be discouraged and we
will get a fair price, fair compensation for knowledge and our time,

I would theréfore urge upon the members of the Bar that they pay atten-
tion to the lceal Bars; that they give attention to the work of the local Bars,
form and foster a strong local organization. One of the first things that a
local Bar should do is to establish—to enter into a discussion, .it will take
you 'several weeks, and maybe ‘months to do this—but finally, however, es-
tablish a minimum fee schedule.
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I desire to compliment the President, the Vice President of the Commis-
sion and the Secretary for the practical thought they had in their program,
I believe this has been more enjoyable and more profitable thap any I have
known. It resulted from the fact that no ane felt that there was any set pro-
gram, possibly with one exception, yet we have discussed to our hearts con-
tent the problems of our profession that we should discuss. I feel that this
meeting of the Bar will go down as inaugurating a new thought in programs
and will be one of the most successful ones we have had in the history of the
Bar. '

MR. OVERSMITH: What would you do when you had two or three
members,‘or rather lawyers who would not come in?

MR. HAWLEY:; Well, I think you should invite them as we invited the
Elmore County lawyers,

MR. MERRILL: How would you deal with the shoppers, the clients who
are shoppers?

MR, HAWLEY: As John Graham said he did, “I am not interested in
the business, if you want me to handle it, if you want my services I shall be
glad to do the best I can, but I am not interested in bidding.”

JUDGE AILSHIE: What success do you have in getting the minimum fee?

MR. HAWLEY: You send a bil} and you will be surprised. Tt really is
very successful, clients appreciate you better if you place a value on advice.
If you give it free they think that is about what it is worth—nothing.

MR. MORGAN: What can you do in the case of a man who refuses to
live up to it after he signs? ‘

MR. HAWLEY: We had the same problem in Boise, We just fipure that
the fellow who does that, sooner or later will have a bad reputation in the Bar
and the people will get from the Bar itself the knowledge that he gets a bad
reputation. There was the thought that a committee would visit them and
tell them they were violating their word of honor and we were going to bring
it up in Bar meeting and discuss it in the Bar meeting.

MR. PAUL PETERSON: If you had two or three that would not be
members of the Association who charged fees as scheduled, would you go
ahead apyway? _

MR, HAWLEY ;- Yes sir, the few lawyers who don’t follow that should
not be permitted to balk the majority from adopting and following a fair
schedule—one fair to the public and the Bar.

(Applause)

THE VICE PRESIDENT: This concludes all the work of this session
Is there any member of the Bar who has anything ta bring before this body?

MR, OWEN: Gentlemen of the Bar, at a meeting of the Bar Commis-
sion Mr. Healy was elected President of the Bar for the coming year. Be-
hold your President for the coming year.

(Applause.)
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