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PRESIDENT MARTIN: Will those present please oceupy the
front seats. The hall is rather large, and I think you will find the
front seats just as comfortable, and it will be much easier for those
who are to address you. !

1 will now introduce Dr. Cunningham, of the United Presbyterian
Church of this city, who will deliver the invocation.

(Invocation by Rev. J. George Cunningham, United Presbyte-
rian Church, Boise.)

PRESIDENT MARTIN: Mr. Brasie would like to get from
you the names of those of you who have your wives here with vou,
so that an entertainment may be arranged for them. Will any of you
who have your wives here with you kindly indicate it. -

(Certain names furnished to Mr. Brasie.)

PRESIDENT MARTIN: I am asked to announce that at eight-
thirty tomorrow morning the alumni of the University will meet at a
breakfast at the Owyhee Hotel )

I will now introduce to you Attorney General Stephan. General
Stephan. .

MR. STEPHAN: Mr. President, members of the Idaho Bar, and
friends: I don’t know of any place that I would rather have on this
program than the place that has been assigned to me, and in which I
am entitled to extend to -this organization and the members of the
Idaho Bar a hearty welcome.

To the lawyers of the country has always fallen the responsibility
of discharging the greatest civic duties, and it seems to me that our
profession has always quite honorably discharged that responsibility.
To the lawyers has fallen the responsibility of upholding and de-
fending the fundamental laws of our land, of drafting the bulk of our
statutory law, of interpreting it, and, in a great majority of the cases,
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enforeing it. It seems to me that the future is about to: demand
greater activities on the part of the lawyer. His responsibilities are
going to be greater in the future than they have been in the past, and
it 1s because of this outlook, and with the hope of preparing the bar

generally for those greater responsibilities, that that very wholesome

organization, the American Bar Association, has been organized and
-developed. The same thing that has prompted the growth of that or-
ganization has also prompted the organization and growth of the va-
rious state bar associations, and we believe that this Bar organization
of Idaho is functioning more effectively today than it ever has in the
past, that it is raising the standards and the plane of the Idaho lawyer
higher than ever before.

The organization has a great deal of pride in the program that
it has provided for this meeting. The committees haye planned care-
fully o prepare a program which they believe will be effective and
which will help to improve the bar, and it is with great pleasure that
I extend to you, on behalf of this organization, the welcome of the or-
ganization to attend these meetings, take part in the program, and
‘help in every way possible. I thank you. (Applause.)

ADDRESS OF THE PRESIDENT, FRANK MARTIN
Gentlemen of the Bar:

It is my duty as president of the organized bar of Idaho to render
a brief statement of the work of the State Bar Commission, and also
my privilege to make such sugpestions of activity for your considera-
tion, as my experience and observation in office have led me to believe
may be of benefit to the profession and to the state, )

A survey of the situation shows that the opportunities for unsel-
fish service are many, only a few, however, at any one time, may be
undertaken. We must select these few in which we are to engage with
care and wisdom, remembering further that the time which we may
snatch from a busy professional life is limited and that our first
duty is to the client who has entrusted to our care his -interests. -

Idaho.was in the first group of four states to organize its bar by
legislative enactment. The plan for an organized har in the various
states by legislation was approved and recommended to the states by
the American Bar Association. The Idaho Act follows very closely
the lines so suggested. The benefit of the plan to the lawyer and to
the public is readily apparent. The purpose is to give to the bar of the
state a working organization by which it can bring a united effort of
its members to the performance of the duties especially entrusted to
its care by the act and also in the consideration of subjects of in-
terest and benefit to the profession and to the public alike.

Under the texrms of the law, z State Bar Commission elected by
the members, is created which, under rules approved by the Supreme
Court shall have power:

v
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1..To examine applicants for admission to practice law and
to make recommendations to the Supreme Court for its action
upon such applications. :

2. To conduct hearings or trials upon charges filed against
attorneys and to make findings and recommend a judgment to
the Supreme Court.

3. To_cauge divislon meetings and the annual meeting, of
the State Bar to be held for the consideration of matters of gen-
eral importance to the har. :

Admission to the Bar. Our Legislature has placed practically no
restrictions -on those entrusted with the power of determining the
qualifications of an applicant for admission to the bar. The only leg-
islative requirements are: that the applicant be a resident of the
state and a citizen of the United States, or one who has declared his
intention to become such, that such person be twenty-cne years of
age, of good moral character and possessed of the necessary qualifi-
cations of learning and ability. What shal constitute the necessary
gualifications of learning and ability and what proof sha}] be re-
quired of good moral character has been left entirely to the tribunal
upon whom the duty is cast of deciding the matter, which in the
first instance is the State Bar Commission, but finally the Supreme
Court of the State. The admission of attorneys is properly placed
wholly within the power and jurisdiction of that court, which may
say what qualifications as to learning and what standard of character
the a.pplicant'shall possess, The State Bar Commission, under rules
to be approved by the Supreme Court, may determine the qualifica-
tions and reguirements for admission to practice law, and the rules
under which members of the profession may be disciplined for mis-
conduct. The action of the Commission in every instance, before be-
coming effective, must be approved by the Supreme Court. The re-
lationship of the Commission to the Supreme Court in these matters
is the same as a referee appointed by'the court to investigate, take
testimony and report findings and judgment for the consideration of
the Court. In conducting examinations and in disciplinary proceed-
ings the Commission has acted through, or been assisted by, commit-
tees of the bar and the loyal and willing service rendered, when so
called upon, has been not only a sourece of pride and satisfaction to

- the Commission but a guaranty of the devotion of our members to

their profession and to the public service.

In conducting examinations for admission we have inquired into
(a) the moral equipment of the applicant, (b) his pre-legal education,
{¢) his legal training.

Moral Character., Our statutes require that the applicant shall
be of good moral character, leaving the exact standard, however, to
be fixed by the court. This requirement is one of the utmost impor-
tance and in my opinion rises above all other requirements for ad-
mission to the practice of law. The Commission from its organiza-
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tion has so treated it and has made the most painstaking investiga-
tion of every applicant for admission. Unless the applicant satisfies.
those who must decide that he is upright in every particular, an-d
fundamentally honest he should not bhe admitted regardless -of his
learning and ability. The investigation should extend to his ideas of
duty to the government and to society in general. Above all, he
should have an understanding of, and a devotion to, the ideals of the
profession long established by custom and court decisions, a_nd ag
embodied in the code of ethics promulpated by the American Bar As-
sociation. The fact that unworthy men have and will obtain admis-
gion is only another way of stating that no human endeavor can ac-
coniplish perfect results. Men entirely upright when admitted after-
wards fall from this high state and become unworthy to be an element
in the dispensation of justice, Such, when discovered, should be
promptly eliminated. It must be admitted by all that it is useless to
require of an applicant for admission a high standard of honesty and
morality uniess he is also regpired f{o maintain such standard after
his admission and during his membership in the profession. . Good
moral character as required by the statute is general charaeter for
honesty and morality and devotion to law and justice. The applicant
when admitted must take an oath, among other things, to support
the Constitution and laws of the United States and of this state; to
maintain the respect due to the courts of justice and to employ fo_r the
purpose of maintaining the causes confided to him such means only
as are consistent with truth. This requires more than honesty and
morality in his professional dealings with the business of a client.
This the lawyer might scrupulously observe and still viclate many of
the laws of the United States and of thiz state which he has sworn

to support. The lawyer might deal honestly with the business of his -

client and the professional matters entrusted to _his care and yet vio-
late the criminal laws of the United States and of this state a.nd
shock the public conscience by acts of immorality entirely outside
of any professional conmnection, : ’

This leads us.to consider whether the practice of law shall be
regarded merely as a business or whether the lawyer shall l.Je re-
garded as a part of the administration of justice and shall bring to
that high serviee clean hands and an upright life. i

It is true the banker or the merchant may be convicted of a
erime involving moral turpitude, serve any sentence imposed, and at
the end thereof justice may be considered to be satisfied and he may
return to his bank or to his merchandise and again carry on his
business. May the lawyer also, when punished for a crime a-against
the law which he has sworn to support, be considered as having ex-

piated his crime and be permitted to return to the temple of justice

and again administer in its most sacred trusts? For myself, I believe
not. The courts have the inherent right to purge from the ranks of
the profession the morally unfit. This right is not dependent upon
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any act of the legislature. The legislature, a coordinate branch of
the government, may lend its moral support to the courts by requiring
that the name of the attorney who commits certain crimes be stricken
from the rolls, but this in no way lessens. the power of the court to
keep the profession clean. In this work the court should have the
active and moral support of every member of thé Bar. The acts of
the unworthy are charged against the profession as a whole and as
in most cases of wrong doing, it is not the wrong doer alone that suf-
fers. No line of departure can be permitted between the honesty and
morality of the man in his private life and in his professional practice.
The principle of a dual capacity or responsibility in such matters
cannot exist. ‘ :

Prelegal Education. The amount of prelegal education which
shall be reguired for admission to the bar has been one of discnssion
and wide difference of opinion. My experience has convineed me that
nothing short of the equivalent of a two-year' college training should
be accepted. ' It is true that many men have attained eminence in the
profession without thig requirement. This has been due, however, to
the natural endowments of the man and not to the system. e doubt-
less would have acquired still preater eminence and greater usefulness
had he had the extra training. The man who is to discharge the im-
portant duties of a lawyer should at least have the foundation of
general learning necessary to make him familiar with the approved
use of the English language and a general knowledge of the history
of the English speaking people, their laws and customs and of those
events in their lives which gave force and trend to their legislation
and judicial interpretations. It is the experience of every law ex-
aminer, that many present themselves who are deficient in general
education and are unable to express their ideas in either grammatical
or intelligent English. The ability to express ideas in reasonably
concise and grammatical language is a prime necessity of one who
seeks the privilege of drawing pleadings, preparing briefs, contracts
and other legal documents and of arguing in court the matters which
affect the rights and vital interests of his clients. To admit an ap-
plicant who in fact is not reasonably prepared to perform the high
duties of confidence and trust imposed upon lawyers is a calamity not
only to the public and the legal profession but to such applicant him-
self, ‘

Legal Training. As to legal education the requirements should
not be less than the equivalent of three full years study in a law
gchool giving the course approved by the Association of American
Law Colleges. If this equivalent can be procured by study, super-
vised by a competent attorney, good and well. That the study should
be performed in a“law college is much preferable. This gives the
student the benefit of personal contact with professors, lawyers of
high standing and character, with an appreciation of the highest
ideals and ethies of the profession. This association and training
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gives not only a better understanding of the true ideals of the pro-
fession but a ‘grasp of basic legal principles and a power of reasoning
and analysis not obtained in a study of the law by private reading.
We should strive by legislation and otherwise, to raise and main-
tain the moral and educational qualifications of those who are to b=
admitted to our ranks. . ,
Diseiplinary Proceedings. In every disciplinary procceding the
Commission has made or caused to be made a careful investigation
to the end that justice might be done, not only to the party complain-
ing, but to the attorney against whom the complaint was made, Prior
to the organization of the Bar Commission the duty of disciplining
members of the bar was left entirely to the courts with such assist-
ance as the voluntary bar association could render. The voluntary
association had no funds to pay expenses of investigations and the
legislature persistently refused appropriations to the court for such
purpose so that only the most flagrant cases of violation of profes-
sional duties could be handled. The act organizing the bar was passed
in 1923 but by reason of a defect in the enactment it was more than
two years before the Commission created thereby could function. The
defect was cured by the act of the 1925 session of the legislature.
Thereafter considerable time elapsed before the Commission could
be organized for service, and rules prepared and approved by the
Court. During this priod of about three years, when the voluntary
association was dormant and the new organization not working a large
number of complaints against attorneys in various parts of the state
had accumulated. The investigation of these charges by the Com-
mission showed that in the vast majority of the cases the charges were
without foundation in fact. They were made either through cupidity

or ignorance, or else grew out of an honest difference of opinion in -

regard to matters which had been handled by the attorney. In all such
cases after being in possession of all the facts the Commission can-
didly submitted them to the complainant and in almost every of such
cases satisfied the complainant that he was in error and that the at-
torney was not justly subjeet to eriticism. In this way the Commis-
sion has been able to render great service to the profession and it -is
well calculated to act a5 a shield to the upright attorney unjustly ac-
cused. In other cases where the Commission found there was just
cause for complaint it did not hesitate to require such an account-

ing of the attorney as justice demanded even to the extent of recom-

mending that his name be stricken from the rells of the profession.

1t has been the fixed policy of the Commission to hold each at-
torney in. the state to a strict accounting of his conduct and profes-
sional dealings. I urge the bar of the state to stand solidly behind
the Commission in this effort to keep the character of the bar above
reprozch and to maintain the ancient and honored traditions of the
profession. Courts must construe a statute as they find it and not
attempt legislation. If the result is disappointing the remedy-is by

IDAHO STATE BAR 101

a change in the statute. I believe that sound public policy requires
that the same force be given to a decision of the United States Dis-
trict Court of Idaho in regard to violations of the federal statutes
by attornmeys as are given to a like decision of our state courts upon
violations of the state laws.

The Commission has now reached a conclugion upon practically
all of these pending matters and except for current matters our rec-
ords are cleared. It has an established and well organized plan of
conducting examinations, it has submitted to the Supreme Court cer-
tain amendments to the rules increasing the qualifications for admis-
sion which is being considered by the Court. The time has now arrived
when the Commission may well, with the approval and support of the
organized bar, undertake additional activities in the line of service
to its members and te the public. I theréfore, suggest for your con-
sideration these further matters. ’ :

1. That this body create a number of sections or committees to
co-operate with the Commission for the study of questions referred to
them and recommend action thereon. For illustration:

(2) A judicial section composed of the judges of the Supreme,
District and Probate Courts to consider and formulate rules for
conducting the business of the courts in regard to getting causes
at issue and the actual trial of cases. That these be simplified
and made uniform throughout the state, also to consider other

" matters which would tend to simplify and expedite the business
of the courts. -

(b) A section.or committee on judicial systems to study our
present judicial system with reference to making improvements
and changes therein, or the adoption of a new system if found
to be more economical and effective. I suggést as a subject for
study and investigation a unified court system for the state, by
which there would be elected a chief justice and a fixed number of
asgociate judges whose duty it would be to handle all the judicial
business of the state. The chief justice to direct and assign the
work of each of the associate judges both on the Supreme and
trial benches. I believe with this system the judicial work of the
state could be handled with a less number of judges and with
greater efficiency.

(¢) A prosecuting officer’s section. To this could be referred
questions affecting our criminal laws and procedure and expedit-
ing eriminal trials, alse such questions as juvenile delinquency
and kindred subjects.

{d) A special revision committee to investigate with a view
to simplifying, co-ordinating and harmonizing statutes relating
to court procedure, to questions of general publie interest, and to
prepare and report bills to accomplish that purpose. For exam-
ple, a general statute for the issuance of municipal corporation
bonds, eliminating special provisions in regard to highway bonds,
irrigation district bonds, drainage district bonds and other bonds
of that character, making one law apply to all so that when the
statute is construed by the courts the interpretation will apply to
all bond issues of that character. A statute in regard to private
corporations that will provide for such records in the County
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Recorder’s office as can be abstracted in the matter of titles, Many
other subjects will suggest themselves from time to time as the
work proceeds.

(e) A committee to investigate the feasibility of service to
members in such matters as, circulation of advance sheets of
opinions of the Supreme Court; sticker annotations of code amend-
ments, repeals and decisions of the Court, briefs on special sub-
jects of Idaho law and of federal law affecting Idaho interests
or practice; publishing a directory of Idaho lawyers and gener-
ally making this organization a clearing house for matters of in-
terest to the profession. '

(f} The formation of local bar organizations, to work in con-

junction with the State Bar,

(g) The bar should claim as a right a larger influence in the

- selection of judges. There are none so well qualified as lawyers
to select from their number, the ones best fitted by nature and
legal training to perform the delicate and important duties of
these offices. A system should be brought about by which the
judges are propogsed for nomination in conventions of the bar
rather than in political conventions as at the present. Judges
should not be subject to frequent elections. The term of office
should be inereased and a salary provided reasonably commen-
surate with the duties required. It should also be understood
that when a judge is once placed upon the bench that so long as
ge ig prgperly performing the duties of his office he will not be

isturbed. : .

I submit these suggestions for your consideration feeling that we
‘should make the largest use of the means which the legislature, in
organizing the bar, has placed in our hands so that as the years go
by the bar will become an ever-increasing power in the state for good.

‘We must always remember that courts are in a delicate situation
when their decisions are made the subject of eriticism. They are not
in a position to reply or to make a public defense of a decision, The
attitude of the bar to the courts should always be that of loyal friend-
liness and not sycephancey. When unjustly eriticized the lawyer should
defend the court. If he feels a decision is wrong .he should attempt
to have it reconsidered or righted through the proper- channels and
should never join in any promiscuous criticism. He, of all men, must
know that however much they may be criticised, the courts of our land
are the chief bulwarks of our liberty. They are in the vasgt aggregute
able, honest, fearless and fair, oceasionally weak, but seldom corrupt.
They are confronted with difficult and perplexing problems to sulve.
It might prove profitable to one inclined to undue and constant criti-
cism of courts to imagine himself placed in the position of the judge
or even the lawyer in fhe trial of and important question. He might
thus enable himself to sense the responsibility of the court in such
matters and thereby cause him to think more and speak less. We
should at all times be fully alive to the dignity, honor and greatness
of our profession. We should promptly resent slighting remarks by
whomsoever made, directed to the law, lawyers of courts. This mode

IDAHO STATE BAR : 108

of speaking and of thought begets indifference and disrespect for law,
for government and for justice.

In closing, may I be permitted to say that I have enjoyed my
term of service as an officer of our erganization and have to the best,
of my ability, at all times, used every effort for its advancement. {Ap-

plause.)

PRESIDENT MARTIN: At this time I will appoint the com-
mittee to canvass the vote for the election of Commissionér in the
Western Divigion. The polls wili close at twelve o’eloek. Anyone
present, entitled to vote, who has not already voted, may do so, ob-
taiming a ballot from the Secretary, enclosing it in an envelope, and
writing his name on the back of the envelope, and delivering it back
to the Secretary. A number of ballots have come in without the name
of the person who voted on the envelope. It is impossible to tell
whether such a ballot is genuine or not. The only check we have on
the persons entitled to vote is the name appearing on the envelope. We
have brought those down to the hall and they have been placed on
this table here, and if anyone is here who cast one of these ballots,
and if you can identify your handwriting on the envelope, on the ad-
dress to the Secretary, you may write Yyour name on the envelope and
return it to the Secretary.

The committes to canvass this vole will consist of General Wal-
ters, of Caldwell, E. J. Frawley, of Boise, and Mr. T. K. Hackman, of
Twin Falls. }

I will at this time appoint a committee on resolutions: Chairman,’
Mr, John W. Graham, of Twin Falls, from this western divigion; Mr.
G. L. Tyler, of Pocatello, from the eastern division; and Mr. A. Goff,
of Moscow, from the northern division. )

' PRESIDENT MARTIN: The next subject for discussion is the
“Condition of the Work in the Supreme Court and sugpgestions for ex-
pediting the determination of appeals,” by Hon. William E. Lee, Chief
Justice, Idaho Supreme Court. Members of the Bar, Chief Justice Lee.

JUSTICE LEE: Mr. President and gentlemen of the Bar, I shall
detain you but a very short time. When the committee asked me to
make an address to the Idaho Bar I found that I couldmt afford to
take the time off from the work of the court to prepare an address.
The committee asked me, however, to give the Bar some idea of the
condition of the work of the Supreme Court and to make some sug-
gestions that might result in expediting the determination of causes
appealed to the Supreme Court. ‘While the subject might in that re-
spect ‘be a little misleading, I decided, under the circumstances this
morning, it might be well for me to stick to the subject, aithough I
might be compelled to go outside the subject a little bit.

I have some statistics. People like to hear them. I just got hold
of them this morning, but they are from the records of the Supreme
Court. On the 1st day of January, 1927, there were pending and un-
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disposed of the following appeals in the Supreme Court: In the Boise
division, 195; in the Pocatello division, 90; in the northern division,
48. Due to the fact that the major portion of the undisposed of bus-
iness of the court was in this division, the Supreme Court determined
to hold only one term in the north this year, and to hold only one
term in the Pocatello division this year, in order to try to bring the
Boise business as nearly as possible up to date.

On the 5th of August of this year the undisposed of cases were
as follows: Boise divigion, 167,—the former figure was 196; Poca-
tello division, 100; and the northern division, 32. So that on the 10th
of August there were 299 causes undisposed of.

Now, just as an illustration, I will say that in 1925, on the 1st
of August, there had been disposed of, with opinions, 95 cases, without
opinions 17 cases, making a total of 112 cases disposed of up to Aug-
ust 1st, 1925. August 1st, 1926, there were 113 cases disposed of,
both with and without opinions. The total number of cases disposed
of up to August 1st of this year was 193.. So that gives you the figures
as to the condition of the work of the Supreme Court. I might say
that the court will not hold a term in Pocatello this fall, and will not
hold a term in the north. That will enable the court to devote more
of its time to the work in the Boise division.

Because of the condition of the business before the Supreme Court,
the Legislature of 1923 passed an act authorizing the Supreme Court
Yo call in certain District Judges to sit as Commissioners with the
Supreme Court in disposing of its work. The court has at various
times called in Commissioners, who sat with the Supreme Court and
heard arguments, and to whom the cases were assigned for writing.
 About a year ago indirectly I learned of an idea that Judge Rice had
expressed, and that was that we should call in three District Judges
to sit as Commissioners of the Supreme Court, and hear cases, and
write opinions, and submit them to the Supreme Court. The first of
. this year the Supreme Court decided to follow that plan, and we
called in three District Judges, who sat, as you .all know, by them-
selves, and heard arguments, and the cases were assigned to the dif-
ferent judges who sit as Commissioners, and they wrote their opinions
and sent coples to the other members, and finally sent their final
opinions to the Supreme Court. I think that plan is a2 good one, I
think it has resulted, and will result, in expediting the decision of
cases in the Supreme Court. The plan so far hag had some defects,
some that we have discovered. On the 5th.of September three other
District Judges will come here and sit as Commissioners of the Su-
preme Court, Judge Babcock, Judge Featherstone, and Judge Adair.
S0 that during the remainder of this year the Supreme Court and
three Commissioners will devote their time and attention to the work
of deciding cases in the Supreme Court that come .from the Boise
division, )
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Now, of course, the reason why the Legislature, or the people,
changed the Constitution some vears ago and provided for five judges
instead of three, was that the lawyers and everyone thought that it
would result in the Supreme Court being able to keep up with the
work of the court. That hasn't proven to be true, and there are a
good many reasons why that isn’t true. A great many men have
asked me what I had to suggest; that might be practicable, toward
bringing about a situation where cases could be decided more prompt-
ly and within a shorter time after an appezal is taken. It is a hard
question, and the only thing anyone could do was to guess what might
be done. I have come to the comnclusion that the best thing to do is
this, if it is possible to do so,—and I have discussed it with a number
-of lawyers,—is to procure an amendment to the Constitution, not to
increase the members of the Supreme Court, but to provide that the
Supreme Court may call in District Judges to sit as members of the
Supreme Court, and that the Supreme Court may sit in departments;
for instance, call in one or more District Judges, so that the Supreme
Court can sit in departments. As it ig now, of course, the members
of the Supreme Court have not only to agree on the work of the Su-
preme Court, but they must agree on the work of the Commissioners.
That is the best suggestion I can make. I leave it with you for what
it is worth, That completes the thought that I wanted to give vou
this morning.

I thank you for your attention.

(Applause.)

PRESIDENT MARTIN: Judge Lee, I assure you that the bar ap-
preciates your presence here this morning, and this instructive and
important information in regard to the matters before the Bar.

We will now take a few minutes for discussion of this matter; if
there is anyone who has anything to say we will be glad to hear from
you.

MR. JOHN W. GRAHAM: Mr. President, might I ask a ques-
tion ?

PRESIDENT MARTIN: Yes, Mr. Graham.

MR. GRAHAM: In regard to the form of the baliots, I find
that there were three or four members of the bar of Twin Falls who
were unable to get official ballots, that is, their official ballots were
sent to them and were thrown in the waste paper basket, and when
their attention was called to it, on account of the absence of the Secre-
tary, they couldn’t get official ballots, or they made out ballots on
legal paper, and enclosed them in an envelope and filed the envelope.
The only difficulty is that they are not on the official ballot, T wag
wondering what objection there was to those ballots being counted.

PRESIDENT MARTIN: You mean they prepared ballots them-
selves 7 S
MR. GRAHAM: Yes.
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. PRESIDENT MARTIN: T hardly feel, Mr. Graham, that it is
the province of the chair to rule on that matter. I feel that it should
be referred to the ecanvassing committee.

SECRETARY GRIFFIN: The rules provide that the Secretary
shall prepare an official ballot and mail it, and also provide that no
member shall vote any ballot other than the ballot furnished him by
the Secretary.

PRESIDENT MARTIN: Well, that settles the matter, Mr.
Graham, and only an official ballot will be received. I might suggest,
however, that while we are permitting those who have failed to put
their names on their ballots to do so, that they might procure an offi-
cial ballot, and vote before noon, and state on the envelope that such
a ballot was prepared, so that it can be destroyed when found, so
that a person who has not cast a legal ballot may do so before twelve
o’clock, ) '

MR. GRAHAM: T feel that possibly that rule is rather an in-
justice to some of the members of the bar, and I am going to make
this suggestion: 1 am going to move that all ballots, be they official
or otherwise, which are in legal form, be counted.

PRESIDENT MARTIN: Mr. Graham, it will be impossible for
the chair to entertain your motion. These rules are prepared and ap-
proved by the Supreme Court, and are not subject to change by this
body.

yMR. GRAHAM: Do I understand that these rules have been
adopted by the Supreme Court?

PRESIDENT MARTIN: Yes, they have.

Is there any other suggestion, or any discussion of these matters
before the Bar? If not, we will pass to the next number, which is
music by the Boise Male Quartette.

(Music by the Boise Male Quartette.)

SECRETARY GRIFFIN: It is getting time for the election to
close. I thought perhaps someone had come in who did not hear the
names read before. I will read those names again, so that an oppor-
tunity will be given to vote. (Reading names.) If anyone of you
whose names were called is present, I suggest that yow get your
ballot in proper shape now.

A. L. Merrill, Commissicner of Eastern Dnuswn, took the chair.

MR. A. L. MERRILL: And prior to 12 o’clock, gentlemen, when,
under the rules, this voting must close.

MR MERRILL: At this time it gives me very great pleasure
to introduce to you William M. Morgan, former Chief Justice of the
Idaho Supremé GCourt, who will address us on “The Indeterminate
Sentence Law.” _

HON. WILLIAM M. MORGAN: Mr. Chairinan, ladies and
gentlemen of the Idaho Bar: Before starting to talk about the in-
determinate sentence law I cannot refrain from suggesting that some
of the people who have been contending the Idaho voter hasn’t sense
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enough to properly discharge his functions at a primary election had
better sit up and take notice. If any of you see Guy Bissell, tell him
to come up and vote. ’

It has been said, ladies and gentlemen, that everybody is con-
clusively presumed to know the law except judges and lawyers, and
since none of us here are favored by having been provided with a
knowledge of the law of indeterminate sentence by that conclusive pre-
sumption, I suppose, as Harry Lauder would say, we had better read:
the thing, and then we will know all about it.

Back prior to the lepislative session of 1909, when 2 man, or a
woman, for that matter, viclated one of the laws of this state, which
did not involve punishment by the death penalty, he or she, as the case
may have been, was committed to the Idaho penitentiary for a fixed
and determinate period of time, which was subject to be shortened by
good beheavior, and also subject to be dimirished by the grace of the
Board of Pardons or Parole. In 1909 the Legislature passed a law,
amended in 1911, and which is now Section 9085, and known as the
Indeterminate Sentence Law, reading as follows:

“When any person shall be convicted of a felony, except treason or
murder in the first degree, the punishment for which, as prescribed -
by law, may be imprisonment in the state penitentiary, the court im-
posing sentence shall not fix a definite term of imprisonment but shall
fix a minimum term of imprisonment which shall not be less than the
minimum prescribed by law, nor less than six months in any case.

“The maximum penalty provided by law shall be the maximum
sentence in all cases, except as herein provided, and shall be stated
by thé judge in passing sentence. _

“The maximum term of imprisonment shall not exceed the longest
term fixed by law for the punishment of the offense of which the
person sentenced is convicted, and the minimum term of imprisonment
fixed by the court shall not exceed one-half of the maximum term of
imprisonment fixed by statute: Prowvided further, That in all cases
when the maximur sentence, in the discretion of the court, may be for
life or any number of years, the court imposing the sentence shall fix
a maximum sentence. The release of such person shall be determined
as provided in sections 9220 to 9226."”

"Tn other words, briefly, the indetermine sentence law provides
that where a man has been. convieted of a felony which does not in-
volve the infliction of the death pemalty, and does involve imprison-
ment either for life or for a fixed term of years, since 1909 it has
been the duty of -the court to fix the minimum sentence, Take, for
instance, the crime of burglary in the first degree, the minimum pun-
ishment.for which is one year in the penitentiary, I believe, and the

‘maximum fifteen. If a man is convicted of burglary in the first de-
" gree, then the maximum penalty has been fixed by law and cannot

be disturbed by the court. -The judge’s discretion is invoked merely
in fixing the minimum punishment. That minimum punishment has
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been fixed by law at not less than one year, and it may be as much
as seven and a half years. Therefore, in a case which involves no
particularly aggravated circumstances the court might with pro-
Driety sentence the man to from one to fifteen years, for burglary
in the first degree. If, however, the offense seems more serious,
the court might give him a sentence of as much as seven years for a
minimum, but it could not exceed seven years as a minimum or fifteen
vears as a maximum, '
Take as a further illustration burglary of the second degree.
Burglary of the second degree, as some. lawyers lmow, is burglary
committed in the daytime, the term of imprisonment for which is
fixed; the maximum is five years, and the minimum isn’t fixed
at all. The judge in pronouncing sentence may fix the sen-
tence as low as six months, as the minimum, but the law fixes.the
maximum at five years. The judge may fix the minimum as high as
two and a half years, because that is half of the maximum.
Such was the condition of the law until 1923, when the Legis-
lature gave us section 9035-A, which reads as follows:
“Any person convicted for the third time of the commission of
- a felony, whether the previous convictions were had within the State

of Idaho or were had outside of the State of Idaho, shall be consid- -

ered a persistent violator of law, and on such third conviction shall
be sentenced to imprisonment in the state penitentiary for not less
than five years and said imprisonment may extend to life.”

8o that it doesn’t make any difference what felony a man commits
in Idaho since 1923, if he has been twice before convieted of any fel-
ony anywhere his minimum penalty is five years in the penitentiary,
and the maximum may be life, or any term of years which may be
fixed by the judge presiding in the Digtrict Court wherein his con-
viction is had.

Now, after the man gets into the penitentiary Idaho has vnder-
taken to do certain things for his correction, and those things are to
be found commencing with ‘Section 9216. The section is short, and
that is one excuse for reading it:

“The board of pardons is authorized to parcle prisoners confined
in the state penitentiary in accordance with the provisions of this
article. Wherever the term “prison board” is used in this article it
shall be construed to refer to the board of pardons.” .

Section 9217, “It shall be the duty of the judge before whom
the prisoner is tried and convicted, and of the prosecuting attorney,
to furnish such prison board, together with the warrant of commit-
ment, all information that they can give in regard to the career of
the prisoner before the committal of the erime for which he was
sentenced, stating to the best of their kmowledge whether the prisoner
was industrious or not, of good character or not, what his associates
were, what his disposition was, and all the facts and circumstances
which may tend to throw any light upon the question as to whether

r
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such prisoner is capable of again becoming a good citizen; and the
said prison board shall also have the power to call upon any other
official or person for similar information, and, where practicable, shall
procure such information from people who have known the prisomer.”

Clearly the purpose of that is a good one. It is that the Dis-
trict Judge and the Prosecuting Attorney who have had charge of
the case in the first instance will give to the prison board such infor-
mation as will aid the board in administering the law with respect
to that econvict in such a way as will be best caleculated to place his
feet back again into the paths of reetitude.

The next section, 9218, is very much along the same lines, but it
has to do with the duties of the board: :

“It shall be the duty of the said prison board to adopt such rules
concerning all prisoners committed to their custody, as shall prevent
them from returning to their criminal courses, best secure their self-
support and accomplish their reformation.

“When any prisoner shall be received into said penitentiary he
shall be given a thorough examination in the fundamental studies
which are taught in the common schools of the State of Idaho, and
unless he shall be able to pass a satisfactory examination he shall be
instructed in such studies as may be deemed practicable and advis-
able: and each and every prisoner shall be given such courses from
the -university extension department as may be found practicable.”

That clause was adopted in 1917, and, so far as I have been able
to find out, it has never been given a practical trial; in other words,
no effort has been made to do it.

_ “When any prisoner shall be received into said penitentiary, the
warden shall cause to be entered into a register the date of such ad-
mission, the name, age, nativity and mationality of such prisoner,
with such other facts as can be ascertained of parentage, education,
occupation and early social influences as seem to indicate the inher-
ited, constitutional and acquired defects and tendencies of the pris-
oner, and based upon these, an estimate of the present condition of the
prisoner, and the best probable plan of treatment. And the physician
of said penitentiary shall carefully examine each prisoner when re-
ceived, and shall enter in a register (to be kept by him} the name, na-
tionality or race, the weight, stature and family history of each pris-
oner; also a statement of the condition of the heart, lungs and other
leading organs, the rate of the pulse and respiration, the measure-
ment of the chest and abdomen and any existing disease or deformity,
or other disability, acquired or inherited.

“Upon the warden’s register shall be entered from time to time,
minutes of the observed improvement or deterioration of character,
and motes as to the standing or sitwuation of such prisoner, and of his
progress in learning or any subsequent facts or personal history
which may be brought officizlly to his knowledge, bearing upon the
question of the parole or final release of the prisoner.”
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Section 9219. And, by the way, let me say in passing that the
warden does keep such a register, and, it is my opinion, to the very
best of his ability, with the facilities he has, he has recorded there the
facts .required to be recorded. But listen to Section 9219, and con-
sider if Idaho, in your opinion, so far as the pronouncement of the
law is concerned, hasn’t taken an advanced position in the matter
of the correction of what is ordinarily called the criminal class.

“The state board of education shall have prepared courses of
studies for all grades and make provision for the giving of university
extension courses to all prisoners held under the jurisdiction of the
warden of the Idaho state penitentiary, and the state board of prison
commissioners shall make necessary arrangements for putting into
effect all provisions for the education of such persons as are prisoners
of the state and held under the jurisdiction of said warden,”

Now the man who has stolen a three dollar hog and gone to the
penitentiary for from one to fourteen years is entitled, under the laws
of the State of Idaho, to the benefits of that section, and they belong
to him just in the same sense that the hog he stole didn’t belong to
him. There has never been any effort by the state board or anyone
else to carry that out, and it is one of the conditions of his release
from the penitentiary that the convict make progress along educa-
tional lines.

“The prison board shall have power to parcle and release per-
sons confined in the state penitentiary for felonies other than trea-
son or murder in the first degree.”

“No person shall be eligible for parole until he has served ihe
minimum term fixed by law for his offense. No person who has
served a previous term in any penitentiary shall be eligible for parole.”

Then follows Section 9223, which provides for the watching of
the prisoner, for an examination of how he progresses with his studies,
which it is provided he shall undertake, and which shall be given to
him under the direction of the state board of education, and shall be
provided by the extension department of the University of Idaho, as
I have just read, and that when he makes good, to use an Idaho ex-
pression, and not before, he shall be paroled, and after he has been
paroled and served six months of his parole, if he is still making sat-
isfactory progress, he shall then be eligible to be finally discharged
by the board of pardons. -

Now these provisions of the law do not seem to be difficult of
understanding, It occurs to me that one who reads the provisioﬁs
relative to the limitations wpon the powers of the judge to sentence
a man to the penitentiary ought not to have any trouble in applying
those limitations and promouncing sentence accordingly. It seems io
me that the duties of the board of pardons are well defined. Tu other
words, taking the statute which I Have read, and the parole statute to
which I have referred and have not read, it presents this sort of a

~ situation, to my mind, that in the first instance it becomes the duty
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of the judge who pronounces sentence to inquire into the history, the
environment, the characteristics of that conviet, and to pronounce his
sentence accordingly, and to report the facts to the board of pardons,
with the view of giving the board of pardons the advantage of the
investigation which his honor has made, in order that this man may
be corrected and cured of his evil tendencies. On the other hand, it
is clearly the duty of the board of pardons, not to sit as a board of
appeal over the Distriet Court, but to carry out the sentence which the
judge has pronounced, unless something very unusual happens to
justify interference. I do not know whether the board of pardons
has found that the courts in pronouncing sentence have paid no at-

. tention to the law and it has been necessary for the board of pardons

to sit in review in different cases, or whether it is that the board has,
in years gone by, so overruled the court, so to speak, that judges have
finally gotten into a frame of mind of feeling that the man will be
turned out anyway, and consequently generally made the sentence
from the maximum to the minimum, regardless of what the necessi-
ties of the case may be. But whatever the cause is, I am prone to
reach the reluctant coneclusion that there is not now in Idaho any ef-
fort whatever between these two coordinate branches of the Govern-
ment of Idaho to coordinate or to cooperate in any way, to the end
that the criminal may be corrected of his evil tendencies.

I have been given an opportunity to go over the prison records
out here, and I have collected here a few of the many cases where the
law has not been fulfilled by the jldges whose duty it was to reach
over and open the bodn provided for him by public expense and find
out what the limitations upon his power may have been, when he sen-
tenced his fellow man to the penitentiary, and I was astounded to
find that in the administration of justice in Idaho there had been
such ecarelessness in finding out what the law was. With respect, for
instance, to a replevin suit over a scrub steer, under the same eir-
cumstances, the state would haye risen up and turned in a riot call.

Convict No. 3181, received at the penitentiary on August 32,
1922, upon conviction of grand larceny, was sentenced to imprisen—
ment for a term of not less than two nor more than five years. The
maximum fixed by law in that case is fifteen years, and this man
got five. : .

Convict No. 8399, received at the penitentiary on December 30,
1923, upon conviction of grand larceny, was sentenced to not less than
t+wo nor more than seven years. His maximum was 14 years.

Convict No. 3605, who was received at the penitentiary on Janu-
ary 24, 1926, upon conviction of grand larceny, was sentenced to not
less than one nor more than two years. In this case, as above stated,
the maximum sentenced fixed by law was fourteen years. The max-
imum sentence which could have been legally pronounced in either of
these cases was 14 years, and the minimum was one. .-
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Convict No. 3321 was admitted to the penitentiary on November
20, 1923, upon conviction of burglary in the first degree. He had
been sentenced to serve not less than three nor more than seven years.
The minimum sentence for that erime is one year and the maximum
is fifteen years. The extreme minimum sentence which could have
been given was one year, from one to fifteen, and the most severe
senwence which could have been pronounced against him was seven
and a half to fifteen years, and he got from three to seven.

Nevertheless, Conviet No. 3689 was, on September 19, 1926, re-

_ ceived at the penitentiary with a flat sentence of eight months, for

burglary in the second degree. Gentlemen of the Bar, when that
eight months expired that conviet thonght he had a right to be turned
out; but the law has pronounced a five-year maximum in his case,—
not less than six months or more than five years,—and consequently,
of course, they didn’t turn him out. The judge, out of respect for
whom, before the sentence was pronounced upon him, he stood up

when the court came in, pronounced am eight-months sentence against .

him, and the conviet had a right to believe that the judge knew the
law. He got out to the penitentiary and was told by the warden
that the law wouldn’t permit him to pay any attenticn to the zen-
tence, and wouldn’t permit the board of pardons to pay any atten-
tion to it, and you and I exact of that conviet, and should exaet of him,
that his term in the penitentiary have such a beneficial effect or in-
fluence upon him that he will go forth with full respect for the law
and those engaged in the adminlstration of justice. He has got to
have more sense than it requires of any man to be admitted to the
bar if he is able to solve that problem. The judge pronounced an
eight-months sentence upon him, and the board of pardons is forced
to keep him there from six months to five years.

Let us go a little farther. Conviet No. 3620 was, on March 15,
1926, received in the penitentiary with an indeterminate sentence for
burglary in the second degree of not less than eight months nor more
than sixteen months. .

Convict No. 3684 was, on March 21, 1926, received in the peni-
tentiary to serve a sentence for burglary in the second degree for not
less than one nor more than three years.

Convict No, 3630 was received in the penitentiary on the same
date, to serve the same sentence for the same crime, pronounced by
the same Judge

You will notice that convicts, like the courts, are known by num-
ber; and 1 am not mentioning the names of any of them. (Laughter.)
T am not suggesting by any means that they are all in the same
sense, of course, law breakers.

Convict No, 3754 was received in the penitentiary on February
18, 1927, to serve a sentence for burglary in the gecond degree, of not
less than eight months nor more than sixteen months.
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Convice No. 3892 was admitted to the penitentiary on July 12,
1924, sentenced to serve from one to seven vears for forgery. As |

'recollect the maximum penalty for forgery is fourteen years,

Convict No. 8592 was, on December 18, 1925, sentenced to serve
from one to five years in the penitentiary for forgery.

Convict No. 3606 was, on January 24, 1926, admitted to the peni-
tentiary and sentenced to serve not less than one nor more than two
yvears for forgery. The minimum penalty for forgery is one year
and the maximum is fourteen years imprisonment in the penitentiary.

In 1925 the Legislature enacted a law fixing the penalty for
per51stent violation of the prohibition laws at not less than two

. years or more than five years in the penitentiary.

On July 20, 1926, Convict No. 8674 was received in the peniten-
tiary to serve a sentence of mot less than two nor more than three
yvears for persistent violation of the prohibition law.

On September 8, 1926, Convict No. 3684 was received in the peni-
tentiary to serve a sentence of not.less than one year nor more than
two years for persistent violation of the prohibition law.

If this hadn’t occurred in Idaho, gentlemen of the Idaho Bar, I
would be reminded of a story a man told me last night of a judge
down South, when a darky was brought before him accused of stealing
chickens, And the judge said to him, “Rastus, your face loocks fa-
miliar to me. Have you ever been in this court before?” “No, sir,
boss,” he says, “1 hasn’t.” “But,” says the judge, “look here,—your
face looks so familiar to me that it seems to me I must have known
you somewhere, and I can’t understand how it could have been other
than you having been brought before me for some infraction of the
law.” “Yes, sir, boss,” he says, “I’se your bootlegger.”

However that may be, since the enactment of the law providing
for the incarceration of a man for not less than two years or more
than five years for persistent violation of the prohibition law, that
law seems to have been disregarded by some of the judges right here
in. Idaho.

The Legislature in 1923 enacted a law whereby one convicted
for a third time of the commission of a felony is to be considered a
persistent law violator, regardless of what the felony has been, and
his term of imprisonment is fixed by law at not less than five years,
and it may be extended to life.

On December 3, 1923, Convict No. 8328 was received at the peni-
tentiary to serve a sentence of not less than one nor more than fifteen
vears for burglary in the first degree. He was an ex-convict from
Utah for grand larceny, and from California for burglary. So that
you will see that the salutary provisions of the 1928 law were abso-
lutely disregarded.

On December 7, 1928, Convict No. 3329 was received at the peni-
tentiary to serve a sentence of from one to fourteen years for grand
larceny. He was an ex-convict from Washington and California.
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Convict No. 3332 was received in the penitentiary on December
13, 1923, to serve from one to fourteen years for conviction of pass-
ing fietitious checks. He had theretofore served a sentence in the

. Oregon Reformatory, one in the Washington Reformatory, one- in
the Washington penitentiary, and one in the Idaho penitentiary.

On January 28, 19224, Conviet No. 3348 was received in the peni-
tentiary to serve a sentence of from one to fourteen years for forg-
ery. He had theretofore gerved two sentences in the Idaho peniten-
tiary and two in that of Utah,

On February 2, 1924, Convict No. 3348 wasg received in the peni-
tentiary to serve a .sentence of from one to five years for burglary
in the second degree. He had theretofore served three terms in the
Idaho state penitentiary and two -in that of Washington.

What is the board of pardons to do in a case of that kind? Pay
attention to the sentence pronounced by the court, or follow the law?
It is very true that with respect to this last class of offenders, those
who have become pergistent violators of the law, it is possible the Dis-
trict Judge in pronouncing sentence doesn’t know of these former con-
victions, and in that connection I recommend that there be a bureaun
of identification established here at the Idaho penitentiary, to cooper-
ate with the National Bureau of Identification, the work of which is
to place in the hands of every warden of every penitentiary in the
United States a description and the Bertillion measurements, the
photographs, and prison numbers and prison records of every con-
vict, and particularly of every escaped convict, so that when a man
comes before our district judge from a farm out here in the country,
a man born here in the valley, possibly, or one who is well known or
has been for many years, the court can find out by inquiry here as {o
what the nature of that man’s antecedents is, and his history and
characteristics and disposition, and the board can know, or by inquiry
readily find out, whether he is an ex-convict. But in the case of ihe
floater who comes through here and is haled before the court, and
who pleads guilty, we will say, in order to create as little disturbance
as he can, the court, instead of giving him the statutory one to four-
teen years, could have the sheriff take the man’s photograph and
finger prints and send them right down here to our penitentiary,
and the warden would be able to get a report back to him, regard-
less of where the court was gitting in Idaho, within 48 hours, giving
the man’s prison record, if he had one, in each state of the Union;
and that ought to be done before the court is called upon to pro-
nounce the judgment as to what that man’s period of imprisonment
shall be.

Here.is a letter written by one of the best prosecuting. attorneys
in Idaho, to the board of pardons. He says:

“Concerning the above-named defendant, I desire to say that
the defendant, after his apprehension, but before the preliminary
examination, which he waived, made a free and voluntary confession
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of the erime of burglary, and it seems that he was in financial straits,
in fact, he had nothing fo live upon. After waiving the preliminary
examination, he requested that he be taken before the court, then in
session, so that he might plead and be sentenced.

“I do not know anything about the prior history of the defendant
nor his career except those disclosed from his own statements, to the
effect that he had been arrested once before upon an unfounded
charge and was immediately discharged. From his statements made
I would judge him to be a rather handy man, having had some ex-
perience in nursing, restaurant work, and that he is a shoe repairer.
From my observation of the fellow during the time of his arrest, hav-
ing had several talks with him, and the fact of his repentance, and
the clumsy manner in which the crime was committed indicating a
lack of skill or experience in such work, I do not believe the fellow a
hardened criminal, but rather an unfortunate adventurer in need of
guidance and proper direction.”

The warden had occagion to check up that man, and he found
that he was Convict No. 8094 from the State of Iowa, from the peni-
tentiary of which state he was at that time an escape, and he found
that he had served a sentence—I have forgotten now what it was
for, but I believe it was burglary or robbery,—at Sacramento, Cali-
fornia. He found that he was an escape from the Spokane jail; that
he had escaped [from the jail in Salt Lake City, and that he had
been arrested in San Francisco on a charge of shop lifting, and had
escaped from jail there. Now the prosecuting attorney who wrote
that letter didn’t mean to mislead the board of pardons, and the
judge who pronounced the minimum sentence thought he was doing
his duty by a wayward boy, who should be given an opportunity to
do better.

I say it is the duty of this Bar, in my opinion, to make a rec-
ommendation to those in charge of the administration of the criminal
laws of Idaho that this bureau of identification be established. It
can be established at wvery little expense. And thercafter no District
Judge should pronounce sentence upon a man without first lknow-
ing what the law is, and, second, knowing what kind of a man the
prisoner is. _

I have approached this subjeet and discussed it, my friends, in
a spirit absolutely free from criticism, and no criticism has been in-
tended., But there has been a disposition, it seems to me, upon the

~ part-of these two coordinate branches of the Government not to co-

operate. And I make this further suggestion for your consideration,
and see if you ecannot embody this in your recommendations, in addi-
tion to what I have already suggested: That the board of pardons
and the distriet judges ought to get together and hold a joint meet-
ing, and at that meeting see if it cannot be understood that the court
will first ascertain what the indeterminate sentence law is, then as-
certain as nearly as he can what the needs of the convict standing
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before him are, and fix a minimum sentence which the judge in his
opinion believes at the time ought to be given and carried out, and let
the judge have the assurance of the hoard of pardons that the mini-
mum sentence will be carried out; and let the two of them have an
understanding with the convict that when he has served that mini-
mum sentence, and served it in a manner which indicates his proper
advancement along the lines of good citizenship, that he will be en-
titled to his liberty. As the matter now is, here is what seems lo
me to be taking place. I say it, as I said a while ago, not in a spirit
of criticism. The judge says, “The board of pardons will upset my
sentence anyhow.” How will it seem to the boy to come out there
for his first sentence, we will say, and find that one of the judges
in the state is still trying to do his duty, and he has been sentenced,
we will say, to from four to fourteen years, for his first offense,—
how is that young man going to feel when he meets in the yard a
man who is doing his fourth stretch, who got from ome to fourteen
years, for the same offense? How is a convict going to feel who
has been given to understand that he has been given a comparatively
short indeterminate sentence, and that if he obeys the rules and gets
no black marks against him, at the end of that minimum sentence
he will be released, how will that fellow feel, going in that way to
the penitentiary, when the first man he meets within the walls has
been there three or four times the length of time fixed by the judge?
He will come to the conclusion that Idaho has made a promise to his
ear and a false statement to his heart. And no man in those ciream-
stances can be expected to come out of that institution with a proper
regard for the administration of justice in Idaho.

1 believe if the judges of this state and the board of pardons can
get together, much good will come of it. The present board of par-
dons has been commissioned by the Legislature to make a careful
investigation of prison conditions, and to make recommendations of
such corrections as ought to be made back to the next session of the
Legislature. 1 earnestly urge that the Governor and the Attorney
General and the Secretary of State perform this duty at a date some
considerable time before the next legislature shall convene, and, in
the wealth of their experience and their observations there at that
penitentiary, I feel in my mind that such recommendations as they
see fit to make will be right, because we have never had a better
board, I feel in my mind that these recommendations will be right,
and I trust that a copy of their recommendations will be placed in
the hands of every member of the bar of Idaho, and T hope that the
members of the bar will see to it that their members of the legislature,
the members from their counties, will carry out that program which
has been provided by this present commission.

Ah, pentlemen, let me say that we cannot discharge our duty
by our fellow men by a slack and a lax performance of the clear
provisions of the statute, and it is incumbent upon us to see to it that
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. the fellow who is in may be accorded a fair deal at the hands of the

State of Idaho.

(Applause.)

ME. KROEGER: Judge Morgan, may I ask a question?

JUDGE MORGAN: 1T intended to say at the outset that if ever
in my life I made a talk that didn’t start a laugh, it at least started
a’ fight.

MR. XROEGER: There are certain crimes punishable by im-
prisonment for life.” If a person is found guilty of an attempt to
commit a erime that is punishable by imprisonment for a certain per-
iod of years to life, what in your opinion would be a proper sentence?

JUDGE MORGAN: I don't know what would be a proper sen-
tence, That is always for the court. But the courts have pronounced
from 25 to 50 years in cases of that kind, and it has been upheld.
There are cases in California on that subject, where it has been
deemed a proper thing for the ¢ourt to do to consider vital statistics
of the insurance companies in passing sentence, but sentences of that
kind have been upheld. . .

JUDGE HEEMAN H. TAYLLOR: In the statistics you gave of
those who were persistent violators, were they charged and convicted

. ag such? Was the previous offense charged in the indictment?

‘JUDGE MORGAN: I think not.

JUDGE TAYLOR:' Then would there not arise the question as
to whether the judge had power to pronounce the defendants per-
sistent violators?

JUDGE MORGAN: Very likely.

JUDGE TAYLOR: ' Wouldn't your recommendation be well
made to the Prosecuting Attorney? )

JUDGE MORGAN: The Prosecuting Attorney couldn’t control
the court. -

PRESIDENT MARTIN: Gentlemen, the hour of noon having
arrived, the voting for commissioners is closed. The ballots will be
referred to the chairman of the committee as heretofore appointed,
and that committee will attend after adjournment with the Secretary,
and he will deliver the ballots to them and -check up with them the
recommendations of those entitled to vote,

At the beginning of the afternoon session an opportunity will be
given to anyone who has a resolution to offer for comsideration by
the State Bar, to introduce it.

The program this afternoon will consist of an address by the
Hon. E. 0. Howard, President of the Walker Brothers Bank, musie,
and an address by United States Senator William E. Borah, on the
Mexican I.and Problem, and discussion. The chairman of the Leg-
islative Committee, who was to report this forenoon, is not able to
attend. I understand his ecar broke down on the road when he was
coming -in. I assume he is coming this afternoon. At least we will
have the report some time during the meeting. Now what is your
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pleasure? Do you wish to discuss for a few minutes the address of
Judge Morgan, or do you wish to adjourn? What is your pleasure?
Does anyone wish to discuss the questions just discussed by Judge
Morgan? If not, without motion, I will deeclare the meeting ad-
journed until 2 P. M.

Adjourned until 2 P. M.

FRIDAY, AUGUST 12, 1927
2:00 P. M.

) PRESIDENT MARTIN: I am going to ask the reception com-
mittee,—Judge Hartson, Mr. Eberle, and Mr. James H. Hawley, Jr.,—
to conduct those who are to take part in the program this afternoon,—
Senator Borah, and Mr. Howard, of Salt Lake,—to the platform,
?nzc.]m glso bring Governor Hawley, that he may sit here on the plat-
orm,

(The gentlemen named were escorted to the platform by the re-
ception committee,) ‘

PRESIDENT MARTIN: A number of members on the floor
have inquired of me if T knew the result of the election, and in order
to allay yeur curiosity I will say they have not finished; the commit-
tee is not ready to report. ’

We feel that we have a very nice program for you this afternoon
and that it will be most instructive and entertaining. ,

It is now my pleasure to introduce, ag the first number on the
program this afternoon, Mr. E. O, Howard, President of Walker
Brothers Bank, of Salt Lake City, who will discuss with us “The Re-
sponsibility of the Legal Profession to Society,” from the standpoint
of a business man of large experience. We are very fortunate in
having Mr. Howard with us. (Applause,) :

MR. E. 0. HOWARD: Gentlemen, Senator Borah, Judge Par-
ker, and ladies and gentlemen, and member of the Idaho State Bar:
I assure you I feel it a great compliment to have been invited to youx-'
co_nvention and to be given the opportunity and to be paid the com-
pliment of assuming that I have the experience and the capacity to
spea.k to you on any subject. I have always regarded the legal pro-
jfessmn as representing the aristocracy of intellect, and that of itself
is rather appalling to the ordinary business man. I am not a trained
public speaker, and I very rarely attempt to speak, except extem-
poraneously, moved by the inspiration of the moment and the mood
that .I happen to be in, and my first thought in connection with this
meeting was to fill myself up with the subject to the best of my abil-
ity, by talking with lawyers, lawyer friends, and executives, and
reading matters touching on the subject that I had in mind, but I
fe_a]t i_n this case that I did not care to take the responsibility of de-
pending on memory, I knew the inspiration would be here, as it al-
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ready is here now, and as far as that is concerned I am entirely sat-
isfied, and well equipped, but in view of what I think is the impor-
tance of the subject that I am going to try and get over, and the
thought that I have developed with the help of some very splendid
friends, I have reduced what I have to say to writing, and am there-
fore going to read it. i

I want first to pay a tribute to a man with whom I have dis-
cussed this subject very recently, and since I have discussed it with
him he has passed to his reward. To me he was a great statesman
in business. He was a trained lawyer, graduated from the Univer-
sity of California, practiced law for seven or eight years in San
Francisco, and assumed great business responsibilities after that
time. I refer to Wigginton E. Creed, who died last Saturday in San
Francisco, at the age of B0 years,—a tremendous man, to my mind,
one of the most powerful, if not the most powerful, man on the Pa-
cific slope.” He was not only a great lawyer, a great executive, but
he was a great patriot, a great statesman, a man possessed of great
power, great wealth, and tremendous influence; but he was as dem-
ocratic ag he was as a poor boy when he started out to secure his
education. I talked with him about this subject. He happened to be
in my home in Salt Lake City the middle of June, and I told him of
this opportunity, and I asked him if he thought there was really
enough in it to prepare a paper om, and he said promptly, “There is.
You have a real opportunity.” I asked him then if he would help
me, and he said, “I certainly will,” and one of the last things he did
before he died was to communicate with me and give me the benefit
of his experience and his ideas, which T have used largely in the prep-
aration of the paper that I am going to read to you. His death was
a great shock. I don’t know how well known he wag in this commun-
ity, but he certainly was éz_ great captain of industiry.

Omne of the most illustrious members of the American Bar, now
gone to his reward, described the opportunities of the profession in
this manner: “To be a priest, and possibly a high priest, in the Tem-
ple of Justice; to serve at her altar and aid in her administration; to
maintain and defend those inalienable rights of life, liberty and prop-
‘erty, upon which the safety of gociety depends; to succor the op-
pressed and to defend the innocent; to maintain Constitutional rights
against all violations, whether by the Executive, by the Legislature,
by the resistless power of the press, or worst of all, by the ruthless
rapacity of an unbridled majority; te rescue the scapegoat and re-
store him to his proper place in the world; all this seems to furnish
a field worthy of any man’s ambition.”

That is the best description of the opportunities of the legal pro-
fession that T have ever read. I quoted from Joseph H. Choate. And
2s we are diseussing business and the legal profession I want for a
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moment informally to state .ny ideas about the effect of business on
the development of our country which has been accomplished in the
last 125 or 130 years. Business has built our transportation, both
land and water; it has established our great manufacturing plants;
1t has produced our fuel, our power, our great organizations, together
. with the tremendous influence and resourcefulmness of the lawyer. Bus-
iness has entered into almost everything in the development of our
country. It now has become dignified, it has become powerful, it has
become honest, and it has become patriotic, and has become imbued
with the opportunity of service. Business hasg developed into all those
elements in the last decade.

The demands of the business man may be influenced by his sel-
tish viewpoint, while that of business, az a whole, is determined by
what experience has shown to be for the genera] good of both the pub-

lic and business. Any business policy which works to the dstriment

of the public-at-large, is poor business even though it may be at the
time profitable and advantageous.

There was a time when business was seeking out the lawyer whe
could devise ways and means'to circumvent the law, with the view
of getting an unfair advantage over the public. That was the thing
that called forth the great outery against business as represented by
the so-called trusts and monopolies during the McKinley and Roose-
velt administrations, and the various trust-busting suits that were
instituted by the government. ‘

The people came to the conclusion that all big business was sel-

fish, oppressive, and bad, This was not true any more than a state- -

ment made by a prominent journalist many years ago that “an honest
lawyer was the noblest as well as ‘the most difficult work of god.”

In late years it seems to me the public have been coming to the
conclusion that the evil les not in the bigness of a particular business,
or that it approaches to the point of monopoly; but rather the man-
ner in which it is conducted. Tt appears that modern business is
awakened to a realization of this, and that it is good business to be
fair and honest with the public, and to obey the laws as passed, rather

than to circumvent them. Business depends for guidanee in this mat-

ter on the lawyer. It expects him to counsel how to comply with the
law and not how to viclate it, It is looking for the lawyer who can
keep it out of litigation, and not the one with an easy conscience who
can prosecute or defend a suit to 8 successful conclusion by fair means
or foul. A good bargain is now one considered satisfactory to all in-
terested parties. ‘

The days of good moials in business are here, and the lawyer in
demand iz the one who appreciates this and knows how to apply it.

A lawyer is an officer of the court, and while he owes an allegiance

to his client, he owes another and higher allegiance to the court and -
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public, and that is, not by unfair means to bring about a miscarriage
of justice,

While modern business demands, and has a right to demand, loy-

" alty on the part of its lawyers, it no longer expects that loyalty to be

carried to the point where the lawyer must forget his conscience and
that he has a duty to perform on behalf of the court, to make to the
best of his ability a fair presentation of the facts and the law, to the
end that justice may be done.

To lawyers has always been committed the trust to interpret and
administer the law, to guide society and to protect and safeguard
its legal rights, to solve the problems in accordance with law, to aid
in enforcing rights and redressing Wrongs.

In no country in the world have lawyers been called upon to exert
so large an influence in government and social order. They have
guided the American people in every stage of their national growth.
They entered into the early Colonial counsels,—instances: Patrick
Henry, John Adams, James Qtis and a host of others, and then Ham-
ilton and Madison,—in securing the adoption of the Constitution.

The Declaration of Independence was penned by a lawyer—four
of the committee of five who reported it, were lawyers,—more than
half of the men who framed the Constitution were lawyers,—the judi-
ciary of the country, of course, have been lawyers who shape the
course of the common law,—in the legislative department they have
predominated,~—in the ranks of congressional statesmen, the names of
Clay, Calhoun, Webster, Lincoln and Douglas, Benton, Chase, Seward,
Sumner, Conkling, and a score of others stand out above their col-
leagues. Three of the four in Washington’s cabinet were lawyers; six
of the seven of the War Cabinet of Lincoln were lawyers; during the
whole period of more than one hundred thirty-five years the office of
the Secretary of State of the United States has been filled by a law-
yer, with the exception of a brief period by Edward Everett, a
preacher, and a period by James G. Blaine, For more than three-
fourths of the time the office of the President of the United States hag
been filled by a lawyer. In o other country of the world have law-
years exercised such a far-reaching influence.

The lawyer in this day is an integral part of all business due to
the great number and complexities of laws affecting it.

Congress at every session passes hundreds of laws influencing
business. The legislatures of every state, likewise, pass yearly or hi-
yearly, thousands of laws to those already directed at the regulation
or control of business. Boards and Bureaus, state and national, fill
volumes annually with rules and regulations that tread upon the heels
of business.

Many lines of business must report to scores of governmental
bodies from city couneils up to great bureaus in Washington. Others

pay from ten to & dozen varieties of taxes, ranging from town tolls

to federal assessments on income. Still others have their rates fixed
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by law, and cannot borrow eor invest money without permission of
some hoard or commission. And s0 onm, indefinitely, wherever busi-
ness turns, there it finds law and regulation. Business literally
moves in a wilderness of laws and statutes.

Only lawyers can interpret and apply these multitudinous laws
and regulations, Business, therefore, constantly seeks the counsel
and advice of lawyers. So necessary has the lawyer beecome to busi-
nees that many large enterprises maintain law departments within
their organizations. These law departments are as mueh a part of
the organization as are the accounting or the sales departments. Banks
in large cities have lawyers on their office staffs. The point is, there
iz 50 much law and so much regulation that a banker or business man
must have a lawyer at his elbow just to do the business of the day.
Indeed, the need for lawyers in business is often so imperative that
lawyers are placed at the head of great corporations. There are many
examples. Prominent among them are: Gary, Holden, Sargent, Cra-
vath and Creed. .

Business, heset as it is by laws and legislation, is rapidly estab-
lishing new standards and making for new ideals. It is looking fur-
ther into the future than ever before. It is striving harder than ever
in its history to be right. '

In thig situation the men who succeed in business are those who

have vision and courage, those who try new methods and develop new

ways of gaining public confidence. Sueccessful business no longer de-
pends alone on experience or on the rule of thumb, It thinks and sees
ahead. The efficient businessman, is always growing, changing, pro-
gressing. Someone has said that the suceessful businessmen of today
¢“place all knowledge and experience under tribute.”

The lawyer playing his part in business must fit into that situa-
tion. He must have vision, he must be able to devise and apply new
gtandards. He must advise and plan with courage. -

Tt iz common knowledge that the average lawyer is steeped in
precedent. His training causes him to Jook backward rather than for-
ward. He tries to find precedent before he acts. Usually he prefers
to walk in a course mapped out by others rather than strike out &
new course for himself.

A distinguished governor of California, himself a practicing law-
yer, once told a convention of lawyers that they lived among the torhb-
stones. He said their faces were turned towards the past ratheyr than
the future. As a rule, he.said, they vefused to act unless they could

do so on precedent. If there was mo precedent, they hesitated and

often took no action at all. This, of course, is an extreme view. It is
belied in a large measure by the careers of lawyers who have become
business executives, referred to. Yet, is there not in the history of
law and lawyers some justification for the point of view expressed by
the California governor?
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: The lawyer comes from a profession which has to do with the de-
cisions jof judges and the works of law writers long since -dead.
Custom and time have given great weight to these decisions and
writings, so much so that some lawyers regard them almost with
reverence. Now, this background has its limitations. It tends to
make lawyers over-cautious. It takes from them initiative and
courage, it has a tendency to withhold from them the vision and
grasp of the future that is so necessary to present day progress.

There is here no intent to cast aspersions upon precedents or
decisions. We all know that many of the great precedents are
founded upon undying principles and upon the experience of the
ages. We all know that in many cases they are the. very founda-
tion upon which our institutions rest. :

The point is that precedents can and sometimes do make intel-
lectual slaves of lawyers. :

If business were to depend entirely on precedent and on what
man did in other times, it would not make the progress that it is
making today. It is only by striking out into new fields and set-
ting up new standards that business moves forward.

The call to the lawyer is to move forward with business, or
at least to help business in its forward movement. The lawyer who
is helpful to business is the lawyer who sees above and beyond
precedents. I believe he is one who uses the precedents as guides
and sign posts, rather than as hard and fast rules to be applied
at any cost.

‘There is sometimes a tendency on the part of the lawyer to
rely too much on laws and government. He often thinks that the
governmment can do things for business that business eannot do for

~ itself. It doesm’t occur to him that business can be regulated from

within; that it can be given new standards and made to conform

' to public opinion by its own officers, if they are men of vision and

ideals. He, therefore, turns to government and asks it to regulate

" business and in cases to manage or own business. Yet government

has largely made a mess of ownership here and everywhere else in
the world. QOur own government has exercised very poor business -
judgment in its management. This is in a large measure acknowl-
edged, but the thought persists that somehow the government, even
if it cannot manage on its own account, can by some species of reg- -
ulation save itself and all of us from the econcmic consequences
of the day. Herein the lawyer makes a grave mistake. Govern-
ment in the very nature of things is not as well fitted for the man-
agement or the improvement, or the purification of business, as is
business itself. Business today commands more talent than gov-
ernment. It has within itself all the ability and power that is
needed to keep it in the right path. Whenever it lacks morale or
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ideals, the responsibility is upon the leaders in business and upon
their lawyers. Business has just se much morale and ideals as we
business men and lawyers put into it.

‘What business needs in most emergencies is guidance and Iead-
ership, not restraint or regulation. These the lawyers, who are
in contact with business, should stand ready to furnish. Lawyers
should help business to help itself and not join those whe seek to
pass the responsibility to the government.

The position of the lawyer as adviser or leader demands that
he have breadth of view and vision. He must see the problems of
business not in the lght of precedent alone, but in the light of prog-
ress and development. Business is growing in morals and in its sense
of service; lawyers who best serve it are those who grow with it
and help it along the way, those who have vision and courage and
are able to guide or lead it on to better things.

For those who serve business there -are great rewards. If com-
pensation is to be the reward there is compensation that is limited
only by the material results achieved; if power is to be the reward
there is all the power and authority that goes with the management
of great banks and great business enterprises—power over men, over
business and sometimes over public: affairs, and above all, power to
help and build up individuals, communities, and even cities and
states,

The late Mr. Wigginton E. Creed, said:

“PBusiness has been revolutionized in its ethics and standards.
Its ideals must be and now are serviece, and it is worth-while de-
voting one’s fife to making this new ideal a reality to the people.

The slogan is: “What can I give?” instead of “What can I get?”

‘Wealth, power, fame, they are .all there for the lawyer who will
guide and direct business right—but to attain the heights the lawyer
must serve with vision and courage. He must be a builder among
builders.

Finally, the call to the lawyer is to understand business. Busi-
ness began as mere trading. In the early history of peoples, the
traders ranked low. Today business has become a great institution
of general human service. It must be understood in that light and
the lawyers who serve best will be those who see it, understand it

and serve it as an institution moving forward steadily to broader .
avenues of gervice to society as a whole and to the advancement of

mankind.

I recall a glorified stanza of Emerson’s, that he wrote in con-
nection with an appeal to the young men of the nation during the
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Ciﬁl War times, which in a great measure applies to peace-times,
in the great responsibilities that you men must assume:

“Sn nigh to grandeur is our dust
So near is Ged to man,

When duty whispers low ‘thou must’,
The Youth replies ‘I can!’”

{Applause.)

PRESIDENT MARTIN: We thank you, Mr. Howard, on behalf
of the State Bar of Idaho. Your discussion was very instructive.
This outside view of a distinguished business man as to the profes-
ion is certainly ome that will be of benefit to us all. We feel graté-
ful for your address.

MR. WALTERS: We are ready to report any time you want it.

PRESIDENT MARTIN: We will now heay the report of the
committee on canvassing the vote for commissioner in the western
division. Are you ready to report? -

MR. WALTERS: We are ready to report, Mr. Chairman.

PRESIDENT MARTIN: Mr., Walters, ‘

"MR. WALTERS: We, your committee who canvassed the re-
turns of the election of commissioner in the Western Division, beg
to =1'&11301-1; that there were 146 ballots offered, of.which 26 were re-
jeeted, leaving 120, which were cast as follows: Mr. Jess B. Haw-
ley received 78; O. O. Haga, 41; and Frank D. Ryan, 1. Respectfully
submitted. .

Y move that the report be adopted.

MR. E. J. FRAWLEY: I second the motion.

PRESIDENT MARTIN: Geéntlemen, the committee reports a
total of 120 votes cast, of which Mr. Hawley received a majority
of all votes cast. I therefore declare him elected commissioner for
the Western Division for the term of three years.

PRESIDENT MARTIN: The next number on the program will
be 2 discussion of the Mexican Land Problem, by one who perhaps
is the best able to discuss it of any man in the United States. The
next speaker is in the home of his friends. There is nothing too good
for him, nothing too big for him, and nothing that he cannot do, if

" you ask the people of the State of Idaho. He is not only the fore-

most citizen of the State of Idaho, but he is one of the leaders of
thought in the world, and perhaps the greatest student of interna-
tional questions in the world, It is now my pleasure and honor to in-
troduce to you our distinguished senator from Idaho, Honorable Wil-
liam E. Borazh. (Applause.)

SENATOR BORAH: Mr. Chairman, Governor Hawley, and
members of the bar: I was greatly interested in the very able ad-
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dress of Mr. Howard upon the relation of the lawyer to the business

world. I think he did not overdraw the picture. It recalled an inei-

dent in the cloak room of the Senate some years ago. Omne of the
topies which we like to discuss is the profession to which most of
us belonged before we went into public life. And one day in the
cloak room we were discussing trial lawyers in the United States.
In the cloak room at the time was old Senator Frve, who was then
in his last months of service, and he had a habit of sitting in the
cloak room for hours and paying no attention to any conversation
that was going on, taking no part in it, apparently asleep. While
we were discussing these trial lawyers, those whom we knew, their
failings and wherein they were most successful, and why, after our
eastern friends had gone over the list, I said, “I would like to men-

tion the name of a lawyer who has prosecuted more men for murder

and convicted them, and defended more men for murder and acquitted
them, than all your lawyers put together.” Someone asked who it
was, and I said it was Governor Hawley, of my state.

{Applause.)

Senator Frye waked up at that time, and said, “Well, Senator
Borah, he was a little unfortunate in his associate, wasn't he, in the
Haywood case?’ (Laughter.)

In order to understand the Mexican land problem, as I see it,

it is necessary to go back somewhat in Mexican history. Indeed,

if we are to understand it in its fulness we would have to go back
to the beginning of Mexican history, to the time when the Spaniards
came to take possession of that marvelous piece of country. Tt will
perhaps be sufficient, however, and time will necessitate it, that we
begin at a later date, and for today’s discussion I choose to hegin
with the reign of Diaz. Diaz became president, so-called, of Mexico
in 1876, and reigned as president, with the exeeption of four years,
until 1910. This interim of four years was not really a break in
the reign of Diaz, as tlie man who served those years was selected by
him, and in no sense broke with his administration or his policies,
and it may be said, I presume, as a practical proposition, that his
reign began in 76 and terminated in 1910.

Mexico had always been, from the time of the Spaniards, a
country of large estates, but under the administration of Diaz he
disposed of 134,447,886 acres of land, three times as large as that
of New England, and disposed of it to his political supporters and
retainers, In large measure it was given to them, but was so dis-
posed of as to make it impossible for the common people of Mexico
to secure any part of it. At the end of his reign, in 1910, there were
834 estate holders or haciendados holding estates ranging from 21,-
000 to 6,000,000 acres. At the other end of the social ladder were
twelve to fourteen million people mot only without land, but, under
the system prevailing, without the opportunity or the possibility

of securing land. Not only did he dispose of the estates Which may
have been carved out of the public lands, but from the time of the
Spanish kings the villages of Mexico had owned what they called
communal lands. The holding belonged to the village, was inalien-
able, and was utilized by the village residents for the purpose of
raising some means of subsistence or grazing an animal; in other
words, it was the method and means of enabling them to escape abso-~
lute peonage or slavery, Diaz disposed of ninety per cent of these
communal holdings, distributed them, broke them up and distrib-
uted them to the large estate holders, and when he did so he forced
into serfdom 3,500,000 people. And when I say serfdom I am not
using the term figuratively. I am using it as the term implies in
its most cruel and drastic import. They had no homes, no means of
livelihood, and so they came to pass, as a practical proposition, as
a part of the large estate. In the state of Morelos alone 20 estate
holders owmned and controlled the entire state, while 180,000 inhab-

. itants were landless. It has been said, and I think with some degree

of accuracy, that 96 per cent of the heads of rural families in Mex-
ico in 1910 were without land and without means of acquiring it.
And so when Diaz’ reign closed it may be said as a practical prop-
osition that less than a thousand men owned and controlled the lands
of Mexico, while from twelve to fourteen million people were land-
less.

I will not undertake today to deseribe the social structure which
‘surrounded the Diaz reipn. We are all familiar with the worst days
and the worst seasons. We have all read something of the depraved
era known in history as that of Louis XIV, but I venture to say that
there was not to be found anywhere a more depraved society than

_that which surrounded and sustained the reign of Diaz. T could not

deseribe it to you; I would not do so in a mixed audience. I do not,
in speaking of depraved society, refer to political groups, but to a
digseased and demoralized society. Neither will T take the time now

. to deseribe the common people of Mexico. They were without land,

without means of education, hungry, living in huts, and actuated by a
dumb sense of injustice. This was the .condition of affairs when
Diaz fled the country, when he went to Spain, and afterwards died in
Paris. Mexico had to change; Mexico had to reform her land laws
or perish. It is altogether probable that they were at a loss to know
how, but anyone who reads Mexican history can have no doubt that
the Mexican people, as a people, instinctively felt that the change
must be had. No better evidence of the fact can be had than that
which followed. Madero began to agitate against the Diaz regime
in 1910, - Tf we are to understand the Mexican situation and the Mex-
ican problem we must understand that the revolution from 1910 to
1923 was not a political revolution, but an agrarian revolution. It
ig true, as it would necessarily be true, that there was polities in it,
but the moving, controlling, impelling power behind the revolution
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was the declaration in the Madero platform that the land laws of
Mexico must be rewritten and the title to the lands placed back in
the hands of the people.

Professor Hackett, of the State University of Texas whom I re-
gard as one of the very ablest, if not the ablest, student of this ques-
tion, has this to say with regard to the revolution beginning in 1910;

At the outset it may be said that the Mexican Revolution which

began in 1910 was as inevitable as the French Revolution, and the
canses of the Mexican Revolution of 1910 are to be found in the
history of the so-called thirty-five years presidential reign of Por-
firio Diaz. And the fact that it was an agrarian revolution, under-
stood to be an agrarian revolution, is best evidenced by the fact that
less than ten days before Diaz fled the state he had brought in a
bill before the Congress for a readjustment of the land laws of
Mexico, for the restoration of the lands to the people of Mexice,
and incorporating in the bill almost every objectionable feature,
from a confiscatory standpoint, that is now claimed to be found in
the Constitution. But it was too late. Belshazzar's feast was draw-
ing to a close. The people. were unwilling to trust him. He could
not stay the revolution. Men all over Mexico who had been deprived
of the cornmunal holdings, men who had been deprived of their lands,
refused to accept what might be considered a compromise, and the
Madero revolution succeeded, If this is an agrarian revolution, if it
involves the sincere change of the land laws to conform to the public
want, it must necessarily present itself to you and to me from a dif-
ferent standpoint and a different standpoint and a different angle
than if we should view it purely as a political revolution.

The Constitution of 1917 is a very drastic effort to accomplish
what had been promised the people during the revolution. It pro-
vides in the first place that all mineral wealth belongs to the nation,
and that the development of the mineral wealth of Mexico can only
be had through concessions granted by the Government. It is well to
bear in mind, as we are undertaking to find evidence of good faith,
that this had been the law of Mexico from the coming of the Span-
ish conguerors down to 1884. The mineral wealth of Mexico had
always been deemed to belong to the crown. But in 1884, undar the
administration of Diaz, although it took place at the particular time
that the four-year gentleman was in the chair, the law was changed,
for the first time in four hundred years the mineral wealth of Mexico
was declared to belong to those who might own the surface. Only
Mexicans, under this Constitution, can acquire the lands and waters
of Mexico. Foreigners may acquire land and water, provided they
agree to be considered Mexicans in respect to such property and not
to invoke diplomatic aid. Foreigners may mnot obtain land within
100 kilometers of the boundary and 50 kilometers of the coast.
That, too, is an old Mexican law, coming dewn from the days of the
Spanish conquest. Communal lands are to be restored. Values of
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. the same are to be fixed at the declared taxable values, plus ten per

cent. Large estates when taken are to be disposed of and paid for
in the same way. Foreigners acquiring more than 49 per cent of
the stock in land companies, after the adoption of the Constitution and
prior to the regulatory law, may hold the same until death, but
their children must dispese of the stock within five years, and if
heirs find it impossible to dispose of the stock in five years an ex-
tension of time may be granted.” If sale is not finally had, sale
will be had upon public order, and distribution made to the proper
parties. Corporations and like bodies must dispose of 50 per cent
of the stock in 10 years. Holders of oil lands upon which no de-
velopment has been begun are required to make applications for
concessions, which may be granted for 50 years. The Supreme

-Court of Mexico has held that the Constitution does mot apply

where positive acts of developments have been begun, that all oil
lands on which work has been done are exempt from the operation
of the Constitution.

No one, of course, will deny the right of Mexico to change her
land laws, so far as the fature is concerned. Our able Secretary
of Staté conceded that in the correspondence. The only matter of
controversy between the Government of Mexico and the Government
of the United States i whether the change which has been pro-
posed affects vested rights, that is to say, affects and impairs the
titles which had been acquifed prior to the adoption of the Con-
stitution. So in considering the matter we have little to do with
whether it-was wise or unwise as to the future. "My own opinion is
that it was not only wise, but absolutely essential. But we may
dismiss that. We are interested alone in the question of whether
vested rights have been impaired by the adoption of the Constitution.

Let us go a little further into the oil gquestion, becaunse that is the
matter of greatest controversy. As I have said, until 1884 the sub-
s0il wealth belonged to the country. The Constitution of 1917
undertook to restore it to the Government. The Constitution, under
the decisions of the courts, has no application to oil holdings upon
which work has been done. The Supreme Court of Mexico held
that it is not necessary that actual physical labor be performed; it is
only necessary that contracts or leases, or some manifestation of
the intention and desire of the holder of the land to work the oil,
has been expressed. If he has entered into a contract or made a
lease or in any way given evidence of his desire to develop the oil,
the Supreme Court of Mexico has held that he would be exempt from
the operation of the Constitution. In the diplématic correspondence
it was agreed that the principle that acquired rights may not be
impaired by legislation is not disputed. There has never been any
discussion between the two governments as to the question of con-
fiscation, based upon the claim of the Mexican people that they had
a right to confiscate. The sole contention has been, the Mexican
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people claiming that the laws are not confiscatory, that they do
not claim the right to confiscate, and the American ‘Government
claiming that they are in effect confiscatory, and the question which
I urge upon your consideration is not whether they are confiscatory,
but does the contention, as it is presented, present a juridical ques-
tion. How is the proposition as to whether these laws are con-
fisecatory to be determined? Must it not be determined either .by
the Courts of Mexico, or, if we are not willing to accept the courts
of Mexico, by an international tribunal, or by means of arbitration?

Legislation is retroactive when it interferes with acquired rights.
What is an aequired right? It is quite different under. the eivil
law and the common law. Under the civil law you do not aecquire
rights in oil until you find it and take possession of it, and our
Supreme Court is tending in the same direction. The petroleum
claims, about which the controversy arises, are, first, those upon
which positive acts have been performed, and those upon which
positive acts have not been performed; and really the only contro-
versy is about those claims upon which no positive acts have been
performed. The only titles in controversy, really, between the gov-
ernments, are those titles which are held upon which no work
has been done, no contract made, no leases executed, nor any evi-
dence of an intent to develop the oil. The regulatory law required
that all parties claiming title to oil must file their applications for
0il within one year after the promulgation of the law, or forfeit all
title. Three hundred and eighty companies, representing twenty-
six and a half million aecres, have accepted the Constitution, and
twenty-one companies, representing a million and a half acres, re-

fused to file. It may not be improper, as I am talking to.my friends -

at home, to say that I got that information through direct inguiry.
1 saw in the public press a number of times statements to the effect
that certain companies were accepting the Constitution, and there
came into my office one day a gentleman who had been at one time
prominent in a2 western state as an official, and who now has 40,000
acres of oil lands in Mexico, and stated to me that a great number
of companies were accepting the Constitution of Mexico, that he
himself had accepted the Constitution of Mexico, and that he would
just as soon have a concession for 50 years on an oil well as to have
the title itself. But each and every time that those facts were stated
in the public press there emanated from a certain place of business
in New York a statement to the effeet that it was untrue, that no
one would consent to accept the Constitution, no one of any moment,
and that the oil companies were. standing as a unit. I did not con-
sider it improper, under the circumstances, to go to the source of
authority, and I telegraphed or cabled direct to President Calles,
and asked him how many companies had accepted the land laws of
Mexico, and how much acreage they represented, and he replied that
three hundred and eighty companies had accepted, representing
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twenty-six and a half million acres, and that twenty-one companies
had refused, representing a million and a half acres. And I haven’t
any doubt but what that is a correct statement; it has never been dis-
puted, to my knowledge. And I asked him also who some of these
people were who had objected,. and I do not think it improper, in
throwing light upon this controversy, to say that the prineipal oil
interests in Mexico ‘who have refused to accept the Constitution are
the Doheny and the Sinclair interests. And my knowledge of the

. manner in which they do business would lead me to believe that they

would hesitate to submit their titles to the con”irmation of the Mexi-
can Government.

In case application was filed and - title sought, concession would
be granted for 50 years, and in case the oil was not exhaugted an
extetision could be had for 30 years. The average life of an oil
well is something like 17 years. That being true, the oil claimant
with a concession for 50 years, is in this position: No o0il well hag
ever been known to exist for 50 years. Sinece I made that statement
—1 saw a statement a few days ago that there were one or two oil
wells in Pennsylvania which continwed to produce a small amount of
oil for nearly 50 years. Rut I think, as a practical proposition, that
i true. During that time, to-wit, 50 years, the right of use con-
tinued, the right of exclusion of all others continued, and the right
to take possession and sell continued. Where, therefore, is the sub-
stantial injury? If at the end of 50 years the oil remains the con-
cession may be extended. .

When you boil this question down, my friends, the controversy
is over the difference in value, or the substantial right involved, in
the difference between a fee simple title and a coneession to an oil
well. ~After a concession is granted they have the same right pre-
cisely for 50 years that they have if they hold the title. Bear in
mind that no restraint is placed upon the sale of oil when recovered,
The only party hurt by the Mexican law is the speculator, the man
who does not intend to work his mine, the man who secures his title
and proposes to hold it for purposes of speculation,

Now, my friends, it has been generally assumed that Mexieo in
her_land policy has pioneered a situation, but the fact is that Mexico
has many precedents for her land laws. The Lord George laws pro-
posed in England, and to some extent adopted, involve many of the
things which may be said to be involved in thig land law,—an at-
tempt to break up the large estates, But the most specific example
is that of Roumania. Roumania undertock to break up her large
estates, and an examination of the Roumanian law and of the Mexi-
can law will lead you to the conclusion that the confiscatory features
of the Roumanian law are equally drastic with the Mexiean law. And
when- a certain foreign government called Roumania’s attention to
the fact that the laws affected the government, Roumania replied
that Roumania claimed the right to legislate within her territory.
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I examined a few days ago the Texas law, and I also communicated
with the Attorney General of that state, and I find that it is pro-
vided in the Texas law that all alien persons and corporations re-
siding abroad are prohibited from owing land in Texas. Second,
that resident aliens who are natural born subjects of nations having
a common land boundary with the United States may own land, as
long as they are bona fide residents of Texas. Third, that all aliens
are required to sell their lands after five years, if they inherit or
purchase them at foreclosure sale. Fourth, that all resident aliens

 must sell their lands within five years after ceasing to reside in

Texas, Fifth, that no foreign corporations can purchase and hold
lands in Texas. Sixth, that no one can hold property in trust for
aliens.” Seventh, that alien-owned lands must be registered.

Now that law preceded the Mexican law by a number of years,
and it is barely possible that they were familiar with it.

In this connection it is well to recall a dispateh of Lord Curzon,
foreign secretary of the British Empire, in- reply to Ameriean in-
quiries regarding oil concessions within the British Empire. The
dispatch reads: “Prospecting or mining leases have been in practice
granted only to British subjects or to companies controlled by British
subjects. That will be the policy in the future.”

Trinidad: There is no nationality restriction, but the lessees must
be British subjects or British controlled companies.

In other words, it is an effort which every nation now is seeking
to put inte effect, to retain the oil and to conserve it and control it
by the Government. Everybody is doing that except the TUnited
States. It will be found that an English company, now controlled
in part by the English Government, is securing the oil from omne of
the Naval Reserves of the United States. We are entirely oo gener-
ous. Oil is the life of modérn industry. It is vital and an indispensa-
ble element of national security. We have failed to agree with our Eng-
lish brethren about the ratic of eruisers. It is vastly more important
that we conserve our oil interests, without which our cruisers in 20
vears will be of little effect, if the report of the Federal Oil Board
be correct, because our Federal Qil Board has reported to the Govern-
ment that we have oil in sight to last only six years.

But there are other jllustrations. When we passed the Eighteenth
amendment we confiscated something like $75,000,000 belonging to
foreigners. I really cannot see any difference, except in a social way,
between Article 27 in the Constitution of Mexico and the Eighteenth
Amendment in the Constitution, of the United States. And when a
foreign government called our attention to the fact that the adoption
of our Eighteenth Amendment had resulted in the confiscation of

_the property of their nationals, our Government made the reply—
and a very proper reply,—as follows: “The United States Govern-
ment cannot discuss the legality in an international sense of the

operation of an act of Congress or the effect of the Constitution of |
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the United States. While, therefore, the Department is not undis-
posed to give consideration in a friendly spirit to views such as those
expressed in the memorandum with respect to the operation of the
Constitution and the Act thereunder, the Department could not ac-
cept any suggestion questioning the competency of the Congress to
enact such legislation or the people to adopt such constitution.” Of
course that is axiomatie; it is fundamental.

What is the question between Mexico and the United States?
Mexico had a great problem to sclve. In an effort to solve that prob-
lem Mexico adopted 2 certain constitution, and passed certain legis-
lation. That Constitution and that legisiation impaired rights of
our nationals, and we call attention to it, and the foreign secretary
of the Mexican government replies in practically the language in which
we had replied to a foreign government in another matter. I do not
say by that, my friends, that the propexty of Americans should not
be protected. I do not contend that the Mexican Government has
a right to confiscate that properly, but what I do say is that when
the sovereignm rights of the nations to legislate come in conflict with
the rights of foreign holders, under international law, that it pre-
sents a juridical question to be settled by peaceful methods, (Ap-
plause) .

Tn conclusion, if I may speak in the first persom, because I don’t
bind anyone else, neither my committee nor anyocne else, the position
which I have taken with regard to the Mexican problem is this:
Mezxico is acting in good faith in working out her land problems. I
believe that; I have no doubt about it. This law itself shows every
effort possible to avoid confiscation. The only conflicts where con-
fiscation could arise are in two instances only, and a studied effort
has been made to make it possible to avoid confiscation entirely.
Pregident Calles has said over and over again that he has no intent to
confiscate property nor destroy vested rights. In other words, if that

_is the effect of the law, and if the courts so decide, Mexico retires from

the controversy. Second, that the United States is concerned in our
nationals and their reasonable protection, but the United States is
also concerned in peace with our neighbars o the South, and interested
in their development, and in the consideration of any question com-
ing before our Government involving the rights of our nationals we
are not permitted to consider their naked technieal rights; we are
to consider only their substantial rights. Where peace with our
neighbor is involved, substantial justice is all the American interests
can ask for. (Applause.) Third, that Mexico had the absolute right
to adopt her Constitution and change her land laws. It was her sov-
ereign right, which no man may challenge, and which our Government
has not challenged. Fourth: In so far as and to the extent that
‘this change affected vested rights of our mationals, it presents a
legal question, a juridical question, to be determined by the courts or
through arbitration or proper international -tribunal. Fifth: That
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where protection due to the property of aliens under international
law comes in conflict with the sovereign rights of the nation to legis-
late and control property within its borders, it presents purely a legal
question,

Let me call your attention to the conditions we would be in if we
adopted a different view., During the World War the great nations
engaged in that war put out the doctrine of self-government, the right
of self determination, and advocated Democracy for all the people
of th!a earth. We may not have, all of us, meant all that those words
implied. The great leading nations may have spoken with more full-
ness than they intended. But there is no doubt, my friends, but
what the small nations of the earth, the oppressed people of the world,
understood what we said and took it for all that it expressed. (Ap-
plause.) And wherever you go, whether it is in China, or India, or
Nicaragua, or Mexico, that doctrine has sunk in. And now, if in
their struggle to better themselves and to right the wrongs in their

" own country, they pass laws which are in the interest of the com-
munity, shall we as a people, because it interferes with the naked

technical rights of some, stop all progress in those countries? No. -

‘We will meet them in a friendly co-operative spirit, and if they do sub-
gtantial justice to the American people the American 'Government
will be satisfied. {Applduse.) Sixth: That while it is true that the
property of the alien is entitled fo protection, and is always a matter
of concern to the Government, this must always be considered in con-
nection with another rule of international law: That foreigners are
subject to the laws and policies and security of the state upon the
territory of which they find themselves.

My friends, since the war closed we have loaned to foreign govern-
ments, invested in foreign securities, to the extent of twelve billion
dollars, Those investments are found in all kinds of governments.
We find investments in governments guite as weak as the government
of Mexico. Now are we going to follow these twelve billions of in-
vestment with law, with justice, or with force. My contention is
that if the Government of the United States must look out after for-
eign investments and protect them, then the Government of the
Untted States ought to say something about what kind of investments
our nationals shall made. {(Applause.) I contend that as the inter-
ests of this natfon or any nation may call upon us to modify or con-
trol the rights of property domestically, so the peace of nations may
require us to modify or control the rights of property abroad.

A few years ago the State of Wyoming passed a law which re-
sulted in the confiscation of a very large amount of property. The
State of Wyoming claimed that it had the right to pass the law under
the police power, and that, in the interest of and for the protection of
the community, in thé exercise of its police power, it was within its
rights. The property holder, as the oil holder here, contended that
it was confiscation. What did they de about it? They took it to
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the Supreme Court, and the Supreme Court held the law valid. Who
paid the men who had invested their money? No one. Now the
same rule applies here, my friends, internationally. If Mexico,
claiming under the police power, in the interest of the community
passes a law, and our nationals contend that it is confiscatory, we
must use the same channels of adjustment we would in our own af-
fairs, if we are going to continue to be the great, enlightened, Chris-
tian nation that we have been. Due process of law is applicable in
international affairs as well 2s in national affairs. The case. pre-
sented here is identical in its judicial aspect with the cases presented
under the Fourteenth Amendment, where state laws are contended to
be confiscatory, to which I have just referred.

I contend that in dealing with foreign governments relative to
property rights, where the question of peace or war may be involved,
that we are to take into consideration the interest and the condition
of the foreign government, as well as our own rights. We are deeply
interested in those twenty-one republics to the South. We cannot
afford to establish a standard that is not in harmony with their de-
velopment. We are interested in an organized, unified, progressive,
strong Mexico. We may not be able to get it,—I do not know,—
but I do know that we are interested in having it, and that every-
thing in our power that we can do should be done in order to bring
that about. :

So I conclude, my friends, by saying this: Do not understand
me as contending for the right of confiscation. I am contending that
the question of whether or not it is confiscation must be determined
through judicial methods. When it is determined, Mexico’s situation
has been that she will retire from the contention, if it is defermined
against her, If it is determined against her and she does not retire,
then an entirely different question is presented. But in the first in-
stance let us lead out and give a practical demonstration of the doc-
trine which we have preached from the time that old Ben Franklin
wrote it in the treaty with Prussia in 1789, and that is, that all ques-

_tions relating to property shall be determined by means of arbitration.

(Applanse.)

PRESIDENT MARTIN: My friends, for me to comment upon
the masterly address of our distinguished senator upon this important
subject would be useless. It only remains, Senator Borah, for me to
extend to you the thanks of the organized bar of Idaho for your par-
ticipation in our program this afternoon.

Before proceeding with this program,—and we have several num-
bers yet,— 1 wish to announce, first, before adjournment, anyone
having resolutions to hand in that they want to go to the Resolutions
Committee will have the opportunity to do so. :

We have arranged for tomorrow a very interesting program, which
includes a discussion of “The Bench and Bar of Idaho That I Have
Enown for 25 or 80 Years,” by Chief Justice Isaac N. Sullivan; a
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discussion of the “Application of Psychological and Scientific Tests
to Testimony,” by Dr. J. W. Barton, and “Limitations in Uniformity
of Laws,” by Ex-Chief Justice Ailshie, in the forenoon. And in the
afternoon a discussion of the American Law Institute, an institution
attempting a re-statement and amplification of the laws of the land,
to take from the shoulders of the bar and the courts, if possible, that
Old Man of the Sea, the multiplications and contradictions of the de-
cisions of the courts as we find them at the present time. And later
in the afterncon a very important subject, “Building a Judicial Sys-
tem for Idaho,” by Hon. A. H. Oversmith, of Moscow, a man ex-
tremely capable to handle this snbject. The discussion of Judge
Parker of the American Law Institute will be most enlightening and

of value, Judge Parker is a member of the Council of the American’

Law Ingtitute, and he was selected not because he happened by ac-
cident to hold the office of Justice of the Supreme Court of the State
of Washington, but because of his eminence as a jurist in the United
States. We will have music, and the public are invited to these pro-
grams. We have tried to arrange a program interesting alike to the
public and the bar. This evening the banquet will be held in the lower
part of this building, open to the members of the bar, and all the vis-
iting attorneys are guests of the local bar of Boise City. We hope that
you will all be present. This will be at seven o’clock. At the same
hour the wives of the visiting attorneys will be entertained with a din-
ner at the White Peacock, and a theatre party afterwards.

We will now proceed with the program. We are fortunate in hav-
ing with us a scloist of more than local repute, who will render the
“Invocation .to Life,” by Stroff, and “Happy Days,” by Louis Vietor
Saar, Mrs. Myrtle Rosene.

MRS. ROSENE: I am going to sing first the “Hoping Song” for
Mr. Borah, :

(Solos by Mrs. Rosene.)

PRESIDENT MARTIN: We will now proceed with the regular
program, All the attorneys, at least, will remain, as we have a little
work to do.

We will now hear the report of the Legislative Committee, which

we should .have had this morning, by Hon. Jess B. Hawley, Chairman.
Mr. Hawley, can you favor us with a report?

MR. JESS B. HAWLEY: Mr. Chairman.

PRESIDENT MARTIN: I might say, in introduction of Mr.,
Hawley, that he was chairman of Legislative Committee during the
past year, and worked very faithfully for the organized bar of Idaho
I introduce Mr. Hawley. (Applause.)

MR. JESS B. HAWLEY: Mr. Chairman: Gent]emen of the Bar,
the report of the Legislative Committee is really largely a matter of
progress, rather than of accomplishment. The Committee was ap-
pointed on the 13th day of January by the Bar Commission in regu-
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lar session, and it was commissioned to carry on a program of some
pretension, The committee was appointed largely from Boise and the
surrounding country, I assume on the theory that we were closer to
the Legislature and probably would be able to give more time to it.

The Bar specifically referred to us:

1. The matter of increase of judicial salaries in Idsho.

I think that came first, largely, in our endeavors, for the reason
that we believed, and still believe, that the District Judges and the
Supreme Court Judges are underpaid. Now there ought to be some
applause at that point. (Applause.)

I see two Distriet Judges applauding.

But, seriously, we presented,—and in this we were only acting in
conjunction with many members of the Bar who were not on the Com-
mittee,—bills looking to the increase in the salaries of both Supreme
and District Court judges.

We also sought the passage of a bill which gave a thousand dollars
blanket appropriation to each of the Justices of the Supreme Court,
they to be free from the onerous and rather undignified practice that
is prevalent now of requiring each of the members of this high and
dignified court to present to the State Board of Equalization vouch-
ers, receipts, for every expenditure made in private. This is em-
barrassing and unnecessary, and I believe you will agree with me
that it is beneath the dignity of our court. The Legislature seemed
not to think so.

The salary bill was finally passed, but our Governor had the idea
that it should not become law, and vetoed that bill. So much for
the efforts of your Committee on the first assignment,

2. An act to define the practice of law.

This was the most altruistic question which was given to us to
formulate into 2 bill. I think that no one worked harder on this sub-
ject that the sub-committee appointed. Mr. James Pope of this city
spent many days looking into the law, the statutes, and evolved a de-
finition of the practice of the lIaw that was very inclusive. In short,
that definition was aimed at the prevention of the practice of law
by real estate dealers and by bankers and by others than lawyers.
The bill was presented to the Judiciary Committees of the House and
of the Senate and T think acquiesced in by them, but I believe that the
feeling which is common among legislators that anything that the
lawyers present which may be twisted into something for their
financial benefit prevented the passage of the bill. The legislators
wrongfully assumed that this bill was for our benefit. I think there
isn't a lawyer here, or, rather, there certainly was no lawyer present
as a member of the Committee, who had not in his experience been
benefited financially by the assumption of knowledge or authority on
the part of some real estate dealer, banker, or someone else, also by
the assumption of ability to draw a contract, a deed, or a will. As
we talked it over informally, the source of many fees was the action
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of these pseudo-lawyers in drawing instruments that attempt to con-
vey interests in property. As a matter of fact, we are financially
very much better off if those gentlemen continue to draw legal docu-
ments, but the Legislature couldn’t see it that way. I assume the
next Legislative Committee will carry on this particular work, and
that some day the people of the state will realize that no one should
take out an appendix except a doctor, and no onme should take the
task of conveying property or of setting down agreements unless he
has the legal attainments so to do.
In this connection, there was a bill introduced, fathered by a mem-

ber of our Committee, Mr. Eldridge, and that bill was aimed at the
advertising by bankers and trust companies, advertising to draw
wills, to probate estates, to act as trustees, to carry on the law busi-
ness in an indirect way. We thought that that was an infringement
upon our profession, and that it was also an indireet way of securing
business for those gentlemen who happened to be the attorneys for
the banks and the trust companies, because, certainly, these institu-
tions do not pretend to draw the wills and the contracts and the trust
.documents themselves. They must hand it to some lawyer, and what
the arrangement ig no.one knows, But it is prohibited by the new
canon of ethies of the American Bar Association, as I read the ethics,
and I think that the bill, though it did not secure much support, is a
bill which ought at some time to pass.

8, We were assipned the task of “harmonizing of Sec. 6659 C. 8.
and 6677, 6678 C. 8., as amended 1925 Session Laws, relating to pub-
lication of summons, either by repealing the 1925 amendment and re-
enacting the original provision, and conforming 6659 C. 5. thereto,
or by amending 665% C. 8. to conform to the 1925 amendment.” The
latter was done, and, as you know, much of the doubt concerning pub-
lication of summons has been set aside, has been dissolved, and that
particular accomplishment I think the Bar may take some credit for.

4. “A request that a standing appropriation of $100.00 per annum

be granted to help defray the expenses of the conference of com-
missioners on uniform state laws.” We thought that was very
worthy, but there had been already an attempt to secure the passage

of such a bill, and our labors along that line were unnecessary, as

someone else was looking after it.

6. “An amendment of See. 7162 C. S. in substance providing that
when the object of suit is recovery of a money judgment involving
$500 or less, appeal can only be taken to the Supreme Court as fol-
lows: After procuring transeript as now provided, there shall be
attached thereto a petition setting forth the ultimate facts involved,
and points of law relied upon for reversal, and the same presented
to the Supreme Court or a justice thereof; upon consideration of the
petition and record, appeal may be granted or refused; if refused
by a justice, appellant may present petition to the court in term
time, arid thé court may grant or refuse such appeal.”
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1;’hi(:s)ur cfommittee did not find itself particularly in harmony with

his ;;sﬁg}]:;g'ent, and, not having much force behind it, nothing was

151';1‘1189 zréaport 0[1;‘ the C(‘.ihief Justice to the Governor, dated December

s , was digested, and i

o1 conformug e and. an attempt was made to secure legisla-

Your Committee hopes that the next committee
proceed better than we did, 1 think that it is the er;:griszc: ]::Jlfe atI(;
of us, of a.ll_ you gentlemen who have had experience with the legisla-
ture, that it looks with much suspicion upon any suggestions that
We may n}ake. I find, however, after vigiting the legislators secssion
after session, that we are more in good standing now, since the pass-
Zgg of our Bar Bill, and since we have started to clea;l our own house
p?iorp:ft}sl;?ii :lzentmn to our profession, than we were regarded

.I do not believe it iz quite proper for the chairmian of the com-

m?tt(lee to suggest any future legislation. I assume the Bar Com-
missioners .w.'ﬂl pass on that point, and possibly this convention will
have something to say. I do hope, however, that the suggestion may
come that the power of this Bar Association over its members be in-
f:reased, so that it will be the same as that of the Supreme Court
in short, that not only will we have the right to investigate and prose-’
C}lte our members for unprofessional conduct, but also for any viola-
tion of any other rule that should govern lawyers.

So far as criticising any decision of our court, I refrain from that
I assume that petition for rehearing stops the mouth of the avera e:
!a.wyer. B'ut I don’t think that the suggestion that I have just mage
is out of line at all with that decision, and I believe that so long as -
Fhe Bar has been given part power, has been entrusted with the most
1mpo.rtant duty, that the legislature should go the rest of the wa
p'rowded that our Supreme Court doesn’t see fit to do that Whichyf
§1n(3e?'ely t-rust it will do, make the statement unequivocally that the
judiciary iz an equal third part of the Government, and that the
Supreme Court, and not the, Legislature, has the Iig};t to say wh
and how its members may be disciplined. v e

I thank you.

(Applause.)

PRESIDENT MARTIN: I wish to say in connection with this
report that the accomplishment of this committee was of consider-
able value. The chairman may feel that the results were hardl
cnmmensure?.te with the labor, and yet several acts were passed ai
!;he suggestion of the organized bar of the state, and those that were
1naug'u'rated and presented, and not passed, have at least a great
educational value for the future. I want to say this, that we fgound
_the members of our profession in the legislature in ;omplete accord
1.11 the w"ork- we attempted to do in giving an increased salary to the
Jjudges, in simplifying some parts of our practice, like the summons
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and other matters, and making the record on appeal in eriminal
matters the same as in eivil matters; we found the members of our
profession in the Legislature heartily in accord with the expressed
action of the Bar, and they gave us very willing and effective help
in all these matters. In fact our committee and the members in the
Legislature secured some relief for our courts, but, as the chairman
said, the Governor could not see that it should be passed at the present
time.

Now may I a.sk _you this, before adjourning; that you take your
program and look it over, and be prepared to discuss these subjects.
Most of the subjects tomorrow are open to discussion by the members
of the bar present. Let us all be here tomorrow morning at ten
o'clock, and come prepared to discuss the subjects. I hope if there
are any questions of legislation that you have in mind, or any special
work, that you will put it in the form of a resolution and get it in-the
hands of the Resolutions Committee, so that we will have a report on
it and can consider it tomorrow.

May 1 say before we adjourn, also, that tomorrow will be largely
a discussion by either the judiciary or by men who have been judges,
and I would like to extend the invitation to all of our Supreme Court
Judges and ex-Supreme Court judges, and to our distinguished Ted-
eral Judge, to take a seat on the platform, along with the speakers,
tomorrow morning. Will our reception ecommittee please look after
" that?

Is there anything further that any member would like to take up
at this time? If not, we will stand adjourned until seven o’clock.

Adjourned until 7 o’clock.

A banquet, followed by entertainment, was given by the Boise Bar,
complimentary to all visiting attorneys, at the Banquet Room, The
Mosque, at 7 o'clock in the evening.

10 A. M, SATURDAY, AUGUST 13, 1927

PRESIDENT MARTIN: Will the reception committee present
the speakers who are to take part in this morning’s program, together
with the members of the Supreme Court, to the platform—Judge
Ailshie and Judge Deitrich, the federal judge, too, if you please,
and Judge Parker, and Judge Sullivan?

(The reception committee escorted the speakers and the gentle-
ment referred to, to the platform.})

INVOCATION by Rev. C. E. Burgess, First Chnstmn Church,

Boise.

PRESIDENT MARTIN: If any member now has a resolution
of any kind to offer we would be very glad to have you hand it to
the Secretary, that it may go to the chairman of the committee on
tesolutions. If not, we will proceed with the regular program.

I wish to say, gentlemen, that the Bar Commission js reorganized,

of course, once each year, after the election of the new member. The
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new commission has organized and elected a President of the Idaho
State Bar for the coming year. In retiring from this office I wish
to sincerely thank the members of the Bar of Idaho for the loyal sup-
port which they have given the commission in the past and the assist-
ance and support which they have given me during the past year
as president of the Idaho State Bar. There has never been a more
willing, loyal service than the members of this profession have ren-
dered to the central organization of the organized Bar of Idaho, and
it is only through that assistance that we have Been able to meet
the obligations which are placed upon us under ‘the law and carry
forward the work which we were required to do.

Now 1 want to introduce to you the new President. He is a man
in every way qualified to lead this Bar, a man devoted to the best
interests and the highest ideals of the profession. It is with a great
deal of pleasure that I introduce to you the newely-elected Presi-
dent of the Idaho State Bar; Mr, Merrill, of Pocatello. (Applause.)

MR. MERRILL: Thank you, gentlemen. I sinecerely trust that
I may be able to follow in the footsteps of my good friend, General
Martin.

The first order of business this morning is the report of the Secre-
tary, Mr. Sam Griffin. I assume you all know Sam, but for those
of you who perhaps do not know him permit me to say that the sue-
cess of the organized Bar in Idaho is due very largely to the very
splendid work of the Secretarys We will now hear the report of &ir.
Griffin.

REPORT OF SECRETARY

Since the report made to the Bar on July 19th, 1926, at Pocatello,
the Board of Commissioners have held seven meetings. A synopsis of
the activities of the Board, aside from the routine matters in the of-
fice of the Secretary, and the necessary activities of Commissioners in
making investigation of complaints, is ag follows:

C. H. Potts of Couer d’Alene, having been elected Commissioner for
the Northern Division upon the expiration of the term of R. D. Leeper
of Lewiston, the Board met at Pocatello, July 19, 1926, and elected
Frank Martin as President, A. L. Merrill, Vice-President, and Sam S.
Griffin, Secretary. Four complaints were considered; one of which
wags referred to Prosecuting and Investigation Committees, one was
dismigsed as not against an attorney; in one, action was deferred for
further preliminary investigation, and in one, which related to a
layman practicing law, the Board considered that the Bar Act did
not repeal the act permitting a layman to practice in Justice Court.
Discussion was had relative to raising educational standards for ad-
misgion to the Bar of Idaho, and tentative change in the Rules for
admission were drafted. Examination date was fixed and arrange-
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ments made for preparation of questions; action on all applications
for admission was deferred.

On August 9th and 10th, 1926, the Board met at Boise and con-
‘sidered four complaints; two of which were referred to Prosecuting
and Investigation Committees for disciplinary action; one dismissed,
after special investigation, because of lack of evidence, and deferred
for further investigation. One applicant for admission on certificate
from Minnesota was, after investigation, recommended to the Supreme
Court for admission and was subsequently admitted.

On October 15th, 1926, the Board met at Boise and considered eight
complaints; one related to the filing of briefs in the Supreme Court
in the case of E. R, Dampier, who had previously been recommended
by the Board to the Supreme Court for disbarment; in one substi-
tution of commiittee members was made at the request of prior ap-
pointees; one related to complaint against attorneys in Chicago, and
complaint was forwarded to the Chicago Bar Association, which sub-
sequently advised the Board that it had commenced disbarment pro-
ceedings; two were referred to Prosecuting and Investigating Com-
mittees for Disciplinary proceedings; one was adjusted and dismissed;
and in one appearing that the matter had been determined in favor of
the atforney in a civil proceeding, dismissal was entered; and in one
the demurrer to disciplinary complaint having been sustained by the
Investigation Committee, proceedings were dropped.

Ié was ordered that the Secretary file disciplinary complaint

against attorneys who were delinquent in the payment of annual
license fees.

Six applications for admission were considered; three were granted
permission to take the examination; one was rejected for insuffici-
ent Jegal education; and two recommended to the Supreme Court
for admission upon certificate from other states; three were subse-

quently ‘admitted by the Court. Provision was made for holding ex-

aminations at Boise, Lewiston and Pocatello.

On December 4, 1926, the Board met at Boise and graded examina-
tion papers of eight applicants, all of whom were recommended to,
and subsequently admitted by, the Supreme Court.

Consideration was given to payment of witness fees in disciplinary
proceedings. Sixty-five complaints against attorneys for non-pay-
ments.of license fees having been previously filed as directed by the
board, thirty-nine were dismissed, having paid up, three dismissed be-
cause found not liable for payment, and one dismissed, the attorney
having died; defaults for failure to appear were entered in twelve
cases and in the one attorney was granted further time to appear; in
three service of citation was not secured. FEach of the Commissioners
was appoined to hear the cases at issue in his division and hearin
set for December 18. : -

One complaint was referred for investigation and later report.
Arrangements were made to meet with the faculty of the College of
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Law, University of Idaho, and discuss admission standards.

On January 7th and 8th, 1927, the Board met at Boise. Six dis-
ciplinary proceedings relating to delinquent license payments were
dismissed because of payment; two were continued; action on four
general complaints was deferred for further investigation; one was
referred to Committees for disciplinary proceedings.

One applicant for admission on certificate was recommended econ-
ditional upon the view of the Supreme Court as to the reciprocity
rule; subsequently the Court denied admission ; the applicant was a
resident of Washington and it appeared that Idaho resident attorneys
could not be admitted in Washington, k

The reports, findings and recommendations of Investigation Com-
mittees in three disciplinary proceedings were considered; in the
C. H. Edwards case judgment of sugpension for one year( upon ap-
proval by the Supreme Court) was entered. This is also now before
the Court for review. In the J. D, Zurcher case dismissal was o1r-
dered.

The board conferred with the Justices of the Supreme Court rela-
tive to proposed raising of the standard for admission to the Bar. A
Legislative Committee was appointed, Jess Hawley, Chairman, and
to it were referred suggestions of the Bar made at the Poeatello meet-
ing of the Bar.

On April 7,-1927, the Board met at Boise. Nine applicants for ad-
mission were considered; six were granted permission to take an
examination; one was rejected for insufficient period of legal study;
one rejected because of failure to furnish data required; one de-
ferred for further showing.

Eleven disciplinary matters received attention; cne related to pre-
vious proeeedings instituted; in one proceedings were ordered; four
were deferred for further investigation; two were dismissed as un-

-founded; in two provision was made for review in the Supreme Court;

and in one, John 8. Codding of Burley, Idaho, judgment of cancella-
tion of certificate of admission was ordered, subject to the Court’s
approval, the attorney having after institution of disciplinary pro-
ceedings, offered his certificate for cancellation. The court, on July
2Bth, 1927, approved the judgment of the Board.

Provision was made for an examination at Lewiston and for a
conference of the faculty of the College of Law, University of Idaho,
the Board and Justices of the Supreme Court relative to proposed
changes in the Rules for admission. Consideration was given to ar-
rangements for this meeting of the Bar of Idaho and to mectings
of the Bar of the Northern and Eastern Divisions; and for the elee-
tion of a commissioner for the Western Division, the term of Com-
missioner Martin expiring in 1927. New rules for admission to
practice were considered and drafted.

On June 7th and 8th, 1927, the Board met at Lewiston, granted
two applicants permission to take the gxamination, graded examina-
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tion papers of eight applicants, recommended five to the Court,
which subsequently admitted them, and rejected three.

Nine complaints were considered; two referred for disciplinary
proceedings, five dismissed, two deferred. Three applicants were re-
jected, two for failure to make additional showing requested, one for
insufficient legal education. One application for admission on cer-
tificate was reserved for further investigation of moral character.

At a conference between the Board, the Supreme Court, and the
faculty of the College of Law, University of Idaho, proposed changes
in the rules for admission were presented, and are now under con-
. sideration by the Court. The principal changes, other than those re-
lating to a more thorough investigation of moral character, require
after a period, one year, and later two years, of college pre-legal
education, and registration with and periodic reports to, the Board
of those intending to study law with an attorney.

" The Board held two more meetings than were reported at the last
meetings, and has been extremely active. Now that the routine of
diseiplinary proceedings and admissions has been pretly well estab-
lished, it is hoped to extend activities of the Board and the Bar into
other fields of usefulness, some of which have been discussed by the
President in his annual address at this meeting. The interest, sup-
port and enthusiasm of the Bar, in the organization has incredsed re-
markably. At Boise a monthly Bar luncheon club has been estab-
lished, and the Board urges local organizations and meetings of mem-
bers of the Bar for social intercourse, the discussion of local prob-
lems, and the crystalization of opinion upon matters of general in-
terest to the profession and in the administration of justice.

The constitutionality of the Bar Organization Act is apain before
the Supreme Court in the matter of C. H. Edwards, a disciplinary
proceeding. ‘

The condition of the appropriation and the expenditures since the
report at the Pocatello meeting are:

Balance on hand in appropriation July 10, 1926.. ... $6,114.95
Balance on hand in appropriation Aug. 18, 1927....... 6,286.68

Expenditure, July 10, 1926, to July 29, 1927; Secre- :
tary’s salary (13 months) 230.00

Oiffice expense; stamps, telephone, telegraph, etc.. ‘ 183.84
Stenographer . 102,81
Annual Bar meeting, Pocatello, 1926.. 311.04
Stationery and Printing. 151.90
Examinations : 70.96
Travel expense 766.44

Disciplinary proceedings i 1,353.58
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In re: Edwards $966.63
. Zurcher ' 174.85
Dampier 86.80
Downs 90.10
Henry 45.80

Total ) $3,770.57

Membership on August 11th, 1927, being those whose 1927 lcense
fees were paid and who were entitled to practice law in Idaho on that
date, and judges of the Supreme and District Courts, and of the U. 8.
District Court:

Northern division 130
Western divigion 252
Eastern Division 128
Out of state 17
Total 526
Delinquencies on August 11, 1927, for 1926, and prior years are:
1928-26 inclusive, Eastern Division 1
Total 1

Disciplinary proceedings against the above delinquent are pending,
For 1927:

Northern Division 19
Western Division 35
Rastern Division 33
Out of state 2

Total g 90

Respectfully submitted,

SAM 8. GRIFFIN,
Secretary

PRESIDENT MERRILL: Gentlemen, have you any suggestions
or questions with respect to the secretary’s report? If I hear none,
I will order the same filed,

Probably there is not a lawyer in Idaho who is not acquainted
personally with the next speaker. Perhaps all of us have our recol-
lection, or a great many of us, at any rate, of the first time we ap- .
peared before the Supreme Court, and seeing the very kindly face
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of Justice Sullivan. It is with a great deal of pleasure this morning
that I introduce to you the Hon. I. N. Sullivan, who will address us
upon the subject of “The Bench and Bar of Idaho That I Have
KEnown.” (Applause.).

MR. PRESIDENT AND MEMBERS OF THE IDAHO STATE

BAR ASSOCIATION:

At the request of your Committee on Program I have the pleasure
of presenting to you a brief address on “The Bench and Bar of Idaho
Ag T Have Enown Them,” which, I hope, may be of some interest to
you. . .

The Territory of Idaho was organized by an Act of Congress ap-
proved March 3, 1963, out of a portion of Washington, Utah, Nebraska
and Dakota Territory., By the ninth section of the Organic Act the
judicial power of the Territory was vested in a Supreme Court, Dis-
triet Courts, Probate Courts, and Justices’ Courts. It was provided that
the Supreme Court should consist of a Chief Justice and two Asso-
ciate Justices, who were required to hold a term of the Supreme Court
at the seat of government of the Territory annually. The Territory
was divided into three judicial districts and a District Court was re-
quired to be held in the several organized counties of each district
by one of thé Justices of the Supreme Court, and the Justices were
required to reside in their respective districts.

On the 10th day of March, 1863, seven days after the crgpanization
of the territory, President Lincoln appointed the members of the Ter-
ritorial Supreme Court. They were Hon. Sidney Edgerton, Chief
Justice; Hon. Aleck C. Smith, and Hon. Samuel C. Parks, Assocciate
Justices. The first session of the Supreme Court was to have con-
vened at Lewiston on the 1st day of August, 1864, but on account
of the absence of the members of the Court, it was adjourned from
day to day by the Sheriff until the 8th day of August, 1864, when
Hon. Aleck C. Smith being present, the term was adjourned until
the 4th day of December, 1864. The first record entry of the Court
is found in the Supreme Court Record No. 1, at page 1.

On December 4th the record recites that the Supreme Court of
the Territory convened at Lewiston on that day; present: Hon. A.
C. Smith, Associate Justice, and there not being a quorum present,
the Court was adjourned “until the next regular session unless sooner
convened by law.” So far as appears from the record the only act
performed by Justice Samuel C. Parks, as a member of said Court,
was his coneurrence in the appointment of Major A. L. Downer, as
Clerk of the Court. His successor, the Hon. Milton Kelley, was ap-
pointed April 17, 1865, Chief Justice Edgerton did not perform any
official act so far as the records shows, and his successor, Hon Silas
Woodson, was appointed July 28, 1864. He also failed to qualify and
enter on the duties of that office, and the Hon. John R. McBride was,
on February 14, 1865, appointed to succeed him. No term of the Ter-
ritorial Supreme Court was held during the year 1865. An attempt
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was made to hold a term in January, 1866, but the Hon. Milton Kelley
being the only member present, adjourned to May 14, 1866. On that
day Court opened, but only one of the Justices being present it was ad-
journed day to day until May 30, 1866. On that day Chief Justice

MecBride was present, but no Court business was done. On the 31st

day of May all the Justices were present and the first business done
was to admit H. .. Preston, Esq., as an attorney and counselor of the
Court. Mr. Preston was the first person admitted to practice law
in Idaho, and E. J. Curtis was second. During that term the fol-
lowing named twenty-eight attorneys were admitted to practice law
in this Territory by the Supreme Court:

George Ainslie, Theodore Burmester, E. J. Curtis, Joseph Combs, N.
T. Caton, W. Davenport II., William D. Douthitt; R. E. Foot, W. A.
George, Frank Ganahl, A. Heed, George C. Hough, A. Huggan, Wil-
Ham Law, Jr., John Landesman, Charles H. Larabee, Joseph Miller,
N. W. 0. Margery, E. W. McGraw, Franklin Miller, Samuel A. Mer-
ritt, H. L. Preston, H. E. Prickett, J. B. Rosborough, James S. Rey-
nolds, I. N. Smith, J. K. Shafer, and C. B. Waite.

The first case submitted to the Supreme Court, as shown by the
record, was that of Hill Beachy vs. B. F. Lamkin, Territorial Treas-
urer. This case was dismissed by the Court on consent of counsel.

The next session of the Court convened on January 7, 1867, Hon.
John R. McBride, Chief Justice, and the Associate Justice, Milton
Kelley, were present, and the following named six attorneys were ad-
mitted to practice law: W. S. Anderson, F. E. Enszign, George 1. Gil-
bert, Henry Martin, Edward Nugent, S. P. Scaniker.

A term was held in August, 1867, when the three following named
attorneys were admitted to practice law: R. Z. Johnson, J. A. Me- ’
Quade and J. C. N. Moreland.

It thus appears that there were thirty-seven attorneys admitted to
practice law in this Territory up to and including 1867. During terri-
torial dayg, from March 3, 1883, to July 3, 1890, when Idaho was ad-
mitted as a state; the following named eleven Chief Justices had been
appointed:

Hon. Sidney Edgerton, Hon. Silas Woodson, Hon. John R. Mec-
Bride, Hon. Thomas J. Bowers, Hon. David Noggle, Hon. Madison E.
Hollister, Hon, William G. Thompson, Hon. John T. Morgan, Homn.
James B. Hayes, Hon. H. W. Weir, and Hon. James H. Beatty, and
the following named fifteen Associate Justices had been appdinted:
Hon. Aleck C. Smith, Hon. Samue] C. Parks, Hon, Milton Kelly, Hon,
John Cummins, Hon. Richard T. Miller, Hon: John R. Lewis, Hon.
William C. Whitson, Hon. Madison E. Hollister, Hon. John Clark,
Hon. Henry E. Prickett, Hon. Norman Buck, Hon, Case Brodericl,
Hon. C. H. Berry, Hon. John Lee Logan, and Hon. Willis Sweet.

The last term of the Territorial Supreme Court was held in Janu-
ary, February and March, 1890, and adjourned on the 5th of March,
of that year. The Judges comprising the Territorial Supreme Court
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at that time were Chief Justice James H. Beatty, Willis Sweet and
C. H. Berry, Associate Justices. The Territorial Supreme Court
rendered about 268 decisions during a period of twenty-seven years—
an average of about ten cases a year, all of which appear in the 1st
and 2nd Idaho Reports. I was quiet well acquainted with Chief Jus-
tices MeBride, Morgan, Hays, Wier and Beatty, and a number of the
Associate Justices. They were all good lawyers and splendid men,
and their decisions which appear in the 1st and 2nd Idaho Reports
will compare favorably with the decisions and opinions of the Supreme
Court of any state in the Union. As before stated, Idaho was ad-
mitted into the Union of States on the 8rd day of July, 1890, and
the first state election was held on the first day of October of that
year. Under the provisions of Sec. 13 of Art. 21 of our State Con-
stitution, all state officers elected at the first election were required
to take the oath of office within thirty days after they had been de-
clared elected by the State Canvassing Board. That Board finished
its labors and issued Certificates of Election to the persons found
by them to be elected to the several state offices. Om the 3rd of No-
vember, 1890, the state officers so elected appeared at the State
House and took the oath of office.

The first Governor elected was our beloved and lamented Senator
Shoup. Judges John T. Morgan, Joseph Houston, and myself, were
elected Justices of the Supreme Court. Under the provisions of Sec.
6, Art. 5, of our State Constitution, the terms of the Justices were
fixed at six years, except the terms of the firgt three elected. There
was a six year and two months term, a four year and two months term,
and a two year and two months term for those Justices, and under
said provisions of the Constitution the first elected were required to
determine by lot their respective terms. The Justices elected as-
sembled at Boise City on November 3, 1890, and it was agreed that
Governor Shoup should prepare three ballots on one of which should
be written six year, on one four year, and on one two year. He was
then to put them in a hat, shake them up, and each Justice to draw
one, The question then arose as to which Justice should draw first,
and it was finally agreed that we should draw in order of our ages,
the oldest one first. Judge Morgan being the eldest, put his hand
in the hat and drew out the six year ballot. Judge Houston, next
eldest, drew out the four-vear ballot, and when I came to draw I
did not have much choice. I thus become the short time Justice and
by reason of that fact the first Chief Justice of our State Supreme
Court. The last two years of his term, each Associate Justice elected
for six years became the Chief Justice, thus making each Associate
Justice the Chief Justice for the last two years of his term. Having
served for the short term of two years and two months, I was re-
elected four times for four full terms, and was a member of the
Court from the 8rd of November, 1890, to the 1st Monday in January,
1917. Judge Houston, who drew the four year term, was re-clected

°
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and served ten years and two months. Judge Morgan, who drew the
six-year term, was succeeded by Judge Quarles.

Under the provisions of our Constitution, the Supreme Court was
required to hold two sessions annually at Boise and two annually at
Lewiston. The first session of the State Supreme Court convened in
Boise on February 9, 1891, and adjourned on March 17th of that year.
Twenty-three cases were submitted for decision during that term.
While T was a member of that Court during twenty-six vears, fifty-
two sessions were held at Lewiston, and fifty-two regular sessions and
a number of special sessions were held at Boise. The decisions of
that Court, during that time, are found in the Idaho Reports from
the 2nd to and including the 30th Report,

Since statehood, there have been fourteen Justices elected and three
appointed, and the Court has bheen inereased from three to five mem-
bers., Judges John T. Morgan, Houston, Quarles and Stewart have
died. The method of procedure in the Supreme Court, in deciding
cases, is apparently not fully understood, and its decisions are some-
times referred to as one-judpe opinions, meaning thereby that one
Judge decides the ease. This is not true. After the case has been
appealed from the District Court, the Court hears oral argument,
unless the case iz submitted on briefs by counsel. The Judges care-
fully examine the briefs and hold a consultation, and when they ar-
rive at a conclusion, if you gentlemen could hear the discussion on
the points involved on the appeal and at times the great amount of
noise they make, you would certainly not accuse the Court of render-
ing one-man opinions. I simply make these observations to indicate
to the Bar Association the method of procedure in deciding cases in
our Supreme Court.

I reecall one of many amusing incidents that occurred. Quite a
heated discussion occurred over an opinion in a certain case. One of
the Justices was quite exereised because the other Justices could not
agree with him. At the close of the discussion the dissenter arose
and said: “Well, gentlemen, I shall write a dissenting opinion in this
case that won’t be sneezed at by the lawyers of this state,” and one
of the others replied; “Just go to and write your dissent.”
Not long after, ancther discussion took place in which the dissenter
arose and said: “Gentlemen, I see I can’t get you gentlemen to take

‘a correct view of this case and I shall write a dissenting opinion that

the Bar of this state won't sneeze at.” The dissenter in the former
case replied, “You remember when you told me to go to when
I told you I was going to write a dissenting opinion? You can go to
the same place if you wish to.”

The method and manner of presenting oral arguments to the Court
is no doubt of considerable interest to the younger members of the
bar, and at this timé I would only suggest that a clear, forceful
statement of each proposition relied upon is appreciated by the Court.
In arguing a case to the Supreme Court, it is not necessary for coun-
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sel to repeat a proposition as often as it might be deemed necessary
to repeat it to a jury, and I would suggest, if it is thought necessary
to repeat, there being but five Judges on the Bench, that it isn’t ab-
solutely necessary to repeat an oral argument more than five times
—once for each Judge. Nor is it necessary, when stating principles
. of elementary law, to support them by reading from text books, for
it is presumed that Judges of the Supreme Court understand some
elementary law principles, however violent that presumption may be.

Referring to repetitions in arguments calls to mind an incident that
occurred in the Supreme Court during the time that Mr. Sol Has-
brouck was Clerk of the Court.

Mr. Hasbrouck had lived in the Territory of Idaho and practised
law for many years, had been Clerk of a Territorial Distriet Court
for a number of years, and on the 9th day of February, 1891, was
appointed Clerk of the Supreme Court of the State. He served in that
capacity for about sixteen years, until his death in September, 1906.
Clerk Hasbrouck was a man of sterling qualities, an ideal man for
that position, and one who could be relied upon under all conditions
and circumstances. He had the happy faculty of seeing the amusing
side of life and was possessed of 2 great amount of guaint humor.
One day during the trial of an important case, one of the most elo-
quent attorneys at the bar was orally arguing it to the Supreme
Court. The Court had extended his time on account of the importance
of the case, and he was making a very exhaustive and eloquent argu-
ment, Mr, Hasbhrouck was very much interested and left the Clerk’s
desk and went and Iaid down on 2 couch immediately in front of and
so nearly under the Judge's desk as to be entirely out of their sight.
After some time had elapsed and when the attorney was at the very
height of his rhetorical flights, the entire court room was startled
by an unmistakable snore proceeding from the couch occupied by
the Clerk. It was so loud and sonorous that the attorney paused in the
middle of a well-rounded pericd—but only for a moment—and then
with studied gravity remarked: I hope that my argument has not

had the same effect on the Court that it has had on our Clerk,” and

then proceeded with his discussion. My associates retained their
usual judicial gravity, but it was too muech for me. The Clerk,
in the meantime, awoke and stole quietly out of the room. At the
close of the session, the attorney took the Clerk to task for his dis-
respectful treatment of him and his eloguent argument. The Clerk,
never at a loss for a reply, explained about in this fashion: “I'll
tell you, Jim, just how it was. T was very much interested in your
argument, but you repeated so many times I got tired. Now, I listened
carefully until you repeated ten times, but when you started in to
© repeat the eleventh time, it put me to sleep.”

Miss Ola Johnesse was appointed Clerk of the Supreme Court
September 10, 1906, to fill the vacancy caused by the death of Mr.
Hasbrouck. She served as Clerk of the Court until April 15, 1907,
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when Irvin W. Hart was appointed Clerk and ex-officio Court Re-
porter. Mr. Hart prepared the Idaho Reports from the 11th to and
ineluding the 42nd Idaho Report. He was a very competent Clerk
and good lawyer, and served in that capacity until his death on May
15, 1927, Since his death, Mrs. Edith J. Hearne was appointed Clerk
of the Supreme Court.

The Supreme Court has original jurisdiction in a certain clags of
cases, and appellate jurisdiction in others. From the admission of
Idaho as a state, there have been filed in that Court up to the present
time a total of 5150 cases, an average per annum for thirty-seven
vears of about 140 cases. There are now rending in the Supreme
Court about 300 cases undecided.

Some of my associates were so imbued with a keen sense of humor
and an appreciation of the ridiculous that it has cropped out in some
of their opinions. In the case of Hillman vs. Harwick, 8 Ida. 255, re-
ferring to a decision of the District Court in an irrigation case,
Judge Huston said: “Heroically setting aside the statute, the de-

“cision, and the evidence in the case, he assumes the role of Jupiter

Pluvius, and distributes the waters of Gooseberry Creek with a bene-
ficent recklessness which makes the most successful efforts of all the
rain wizards shrink into insignificance, and whieh would make the
heart of the ranchers on Gooseberry dance with Joy if only the judie-
ial decree could be supplemented with a little more moisture.” In
Kinney on Irrigation, Sec. 242, is & reference to this case, and more
than a. page is quoted from it.

" Rankin vs, Jauman involved the compensation and mileage of a
County .Commissioner who lived within one-half mile of the Court

-House and in one session of the Board he put in a claim for 380

miles? travel at 40 cents a mile for 82 days service. In the opinion
it'is recited that the Board was only in session 14 days. The Com-
missioner was a very fleshy man and was troubled with rheumatism
in the feet. Referring to the mileage, the Judge said: “Certainly,
this shows an exhibition of virile activity, which, while doubtless a
subject of admiring wonder when displayed by a ‘sprinter, is de-
void of much of its attractiveness when viewed or considered from
the standpoint of a poor and overburdened taxpayer.”

Judge Stockslager got a little amusing in the case of Latah County
vs. Husfurther, 12 Idaho, 797, which involved the fencing up of a
private road. The Judge had just recently been defeated as candi-
date for Governor of the State, and said: “The writer has had a
recent experience that convineed him that it would have been better
if there had been whole communities in certain portions of our State
fenced in; at any rate, it was made plain that the residents of that
section were not prohibited from exercising one of the privileges

urged as a reason for petitioner’s road—that is, the right to attend
elections.”
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In several opinions of Judge Ailshie a little wit and humor crops
out. In the case known as the “Whiskers case,” which invelved the ques-
tion of whether barber work performed for jurors was a county
charge, he said, among other things, “There is nothing peculiar or
gpecial about jury service that will cause whiskers and hair to grow.”

In the case of State vs. Churchill, 15 Ida. 645, the defendant had
been convicted of shooting certain dogs that were used by their owner
for catching coyotes and had evidently come into his lots and pas-
ture and frightened the hogs, chickens and cows, causing the hogs
to break through the fence and the cattle to be greatly frightened,
resulting in injury to the animals and a considerable pecuniary loss
to the owner. The contention was made that the dogs were mot of
breed or kind that would chase stock under any conditions, and for
that reason the defendant was not justified in shooting them, or the
cattle, chickens and hogs in being frightened by them. The Judge
states: “These experts on dog lore testified that such hounds as
these would neither chase nor harm domestic animals, and that they
would pay no attention to them. They also testified to a personal
acquaintance with and observation of these hounds, and that they
would not and could not be induced to chase or disturb cattle or hogs
* * % The question that confronted defendant was not what the
dogs really meant to do, but what they were doing or apparently
intended to do. * * The law does not require the farmer who en-
gages in raising live stock to first familiarize himself with the traits
and habits of all the breeds of dogs that may infest the country. He
may not know the difference between a tramp dog or common cur
and a bloeded English fox hound with a pedigree antedating the land-
ing the Mayflower. He may not know, in fact, that the fox hound,
when he gallops and cakewalks up and down the barn lot, to the
great confusion and consternation of the cattle, hogs and fowls, is
merely following the trail of a hungry coyote that had been pilfering
the night before, bent on murder and theft; but, on the contrary,
he may honestly assume that hound, himself a trespasser, is bent on
mischief, and, if he does not retreat when warned, may at once be-
come liable to foreible ejection. In such case, the farmer cannot risk
the dangers to his live stock while he investigates the dog’s pedigree.
And, even if he were advised of that, how can he know at what mo-
ment the vicious traits of the dog's remote wolf and jackal ancestors
may get the better of his breeding and social training and run riot
in that same barnyard? * * * However liable a man may be
in damages for injury to or destruction of trespassing dogs, it will
not do to say that he can be brought to the bar of criminal courts
every time he protects his property against the depredations and
annoyances of dogs, whether they be patrician or plebeian dogs.”

1 was quite well acquainted with many of the attorneys and Judges
above named, a number of them resided at Hailey for a time and
practised law there. Judge Sutherland, the author of Sutherland
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on Damages, resided at Salt Lake and tried a number of mining
cases before the District Court in Hailey. Chief Justice McBride
had quite a large practice there. F. E. Ensign, Judge Roseburough,
R. Z. Johnson, Judge Houston, Judge Beatty, Frank Ganahl, Gov.
James H. Hawley, N. M. Ruick, 3. B. Kingsbury, Texas Angel, Vic.
Bierbower, A. F. Montandon, Gen., Geo. H. Roberts, Gen. Geo. M.
Parsons, Bruner Brothers, Judge Price, Gen. Arthur Brown, and
others were among the leading practitioners of the Bar in old Al-
turas County at Hailey. During the palmy days of old Alturas
County, we had at Hailey about 40 lawyers and some of them the
leading lawyers of the northwest.

A rather amusing incident oceurred during the trial of a mining
case from Rocky Bar. Judge Houston was attorney for plaintiff
and Judge Sutherland for the defendants. It appears that Judge
Sutherland’s clients were shrewd mining manipulators and had no
property or finaneial backing. They had an option on a certain mine
and mill and were to pay one-half the proceeds to the owner of the
mine. They had worked the mine for some months and taken out and
had realized about $100,000.00, but had refused to pay the owner in
accordance with their contract. Judge Sutherland, who was a very
mild talker, in his argument to the Court suggested that Judge Hous-
ton’s clients were trying to swindle his clients and take from them
everything they had, and in his quiet way said: “They seek to take
from my clients their ox and their ass and everything that they have.”
Judge Houston, in reply, said: “Judge Sutherland suggests to your
Honor that my clients are seeking to rob his clients of everything
they have, even their ox and ass, but you will see from the evidenee in
this case that his clients never had any ox or ass or anything with
Wwhich to cover their ox and ass until they stole it from my client.”
This, of course, created laughter. Judge Brodrick, who very seldom
smiled, broke into a hearty laugh.

Judge Houston was a Major in the Civil War and came to Idaho
Territory from Michigan in 1869 ag United States District Attorney
for the Idaho District. He was fond of relating many of hig ex-
periences here during his practice, He said that he had a German
client who owned a jackass that was involved in a law suit in which
Judge Houston was the German’s attorney. He won the German’s
case. Omne day the German came into his office and seemed very
much pleased with winning his case and said to the Judge: “Major
Houston, I’se goin’ down the walley among my neighbors and tell
dem all that you is the best jackass lawyer in dis derritory.”

When Idaho was admitted as a State it consisted of three Judicial
Districts, and since Statehood eight additional Districts have been
¢reated. The 3d, 5th, Tth, 8th and 11th Districts have two judges
each. Many of the District Judges are crowded with business-and
are splendid judges and lawyers. I undertake to say that the bench
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and bar of this State will compare very favorably with the bench
and bar of any state in the Union. : )

Gentlemen, I thank you. (Applause.)

PRESIDENT MERRILL: Ladies and gentlemen, at this point
we will be favored with vocal music by the Boise Male Quartette:
“Flag Without a Stain.”

(Voecal music by Boise Male Quartette.) )

PRESIDENT MERRILL: Every attorney who cross-examines a
witness would like to know whether or not that witness is telling the
iruth. I think we are very much favored teday in having the op-
portunity of hearing Dr. J. W. Barton, who will address us upon the
subject of the “Application of Psychological and Scientific Tests to
Testimony.” 1 introduece to you Dr. Barton, of the University of
Idaho.

DR.J. W. BARTON: Members of the State Bar of Idaho: I am
indeed complimented this morning in being called upen to address
you. I take it as a compliment to my.work, as well as a compliment
to myself and those associated with me, to be given the privilege of
representing to you some of the things that we think we understand
with respeet to this matter.

I am going to attempt something this morning that I have never
attempted in my life, and that iz the matter of presenting what I
have to say by reading it. I have given a number of addresses in
my life, and never before have I attempted to read one, and I don’t
know how I shall be able to get on with it, but probably only the re-
sults of that endeavor will show. ‘

Before going on I should like to say that I make reference to some
legal aspects here, not with the idea that you do not understand, that
you do not know, but only for purposes of making myself clear. It
will be by aim and my thought, running throughout what I will pre-
sent to make clear to you what we mean in these days by psychology.
I am ineclined to think that probably very many attorneys, even judges
and justices of courts, have mighty little idea of what is included in
the term psychology these days. I shall present the matter in such
a way, I think, as will indicate to you definitely and well that the
mind is not some entity that is apart from the grosser aspects of
personality, and that all that can be meant by mind is sueh instru-
mentalities and equipments of one’s physical being as can be stimu-
lated into activity by situations that present themselves, and that
mind is only the bodily processes in action. With that introduction
I turn now to my theme, the “Application of Psychological and Scien-
tific Tests to Testimony.” ) :

Aside from the specific legal enactments, precedent and common
sense have been the guides in the past in making adjudications. In
law practice, as in other human relations, it is being felt that the truth
could better be arrived at by a more scientific approach, and that jus-
tice can be done only when the truth is known. 'The time is rapidly
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.. approaching when the first rule of evidence will obtain in all legal

procedure. One of the best dictionaries aof jurisprudence gives this
rule in the following language: “The sole object and end of evi-
dence is, to ascertain the truth of the several disputed facts or points
in issue on the one side or on the other; and no evidence ought to be
admitted to any other point.” Apgain in the fourth rule from the
same source we find the following: “The best evidence must be given

of which the nature of the thing is eapable.”

Precedent is only common sense that has been reduced to court
habit, and is found either in the common law or in statutory enact-
ment; but common sense has mot proven of the highest value in other
human processes. Why should we expect it to in the work of the
courts? We possibly shall never ‘get away from precedent in this
very important human endeavor, but we shouid come more and more
to provide that precedent become inereasingly sclentifically based. We
are rapidly approaching the time when even attorneys will care
more about letting the truth be known than they are in the winning
of cases, .

The foregoing would all be pretty well agreed to by those engaged
in the practice of law; but the question always arises as to when the
truth has been told. The presenting of testimony is a precarious
situation, one fraught with the greatest dangers of heing wide of the
truth, even in the hands of the most serupulously honest attorney.
Quoting again the Law Lexicon we have, “A witness should be able
to say from his heart, I am not taught nor instructed, neither de
I care about the success of either party, only that justice be admin-
istered.” Tt would seem that in the theory of legal practice there is
the assumption, eonsciously or unconsciously understood, that if a
wifness were brought tp the point of giving expression to what is
in his “heart” (his conscience) that complete justice would be dome.
The “free will” idea seems to have maintained its traditional vogue in
law more securely than even with the church. This is probably due
to the necessity of building a legal system based upon precedent.
In the law there is little chance, ag compared with the stlence, to
break sharply with what has been, and to plunge out into the world
of free investigation. Ounly in situations of revolution do we find
any such accomplishments within court practices, the very nature of
the case seems to make such procedure imperative, .

Modern paychology teaches that humans, like other creatures, are
the products of nativity and habit; and that they always behave
in terms of their inherited and acquired natures, plus what the sit-
uations of stimulation are that are present at the time. There is no
element about them that ean, or does, work at crogs pUrposes or con-
trary to one’s nature and his environment, Yes, he is determined,
On no other basis than this can any claim to science be maintained
for the work of psychology. On no other postulate does science pro-
ceed. To attempt any other procedure in the control of a witnesg at
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the bar is to resort to immediate self contradiction, since contrel al-
ways implies determining element to be manipulated. To take any
other position is to resort to fictions at the expense of faets. This
means, of course, that he (the witness) is an instramentality yield-
ing testimony, not wholly in terms of what is presented to him—
what he is stimulated by; but also in terms of his peculiar nature at
the time.- If the witness did have a “clear conscience” or “gril)”, in
the old sense, (the sense of being free of determining factors) what
would we do with it? Would it not be folly to even make any con-
templations concerning it? Common sense has long attested the
“free will” factor, but again it leads us nowhere in control. The
geientific approach of objectification and verification has demonstrat-
ed more completely the first rule of evidence given above, Man has
not always the truth in his heart, even though his heart be the most
contrite. This is an explanation of why circumstancial evidenze,
when all the circumstznces are considered, is better than the per-
sonal testimony of witnesses even though it be preponderating.

‘What are the determining elements in the valuation of testimony?
Let us grant that the court and the attending counsel have in mind
only the administration of justice; we still have many factors pecu-
liar to the witness that determine how nearly the truth is attained.
No court should attempt to evaluate testimony without taking. full
note of the age, the stability, the habits, and the acquaintance of the
witness with the points at issue on the one side or on the other. No-
tice that these elements are all within the nature of the witness.
His native and acquired natures are tied up in these elements. We
are still to reckon with the environmental factors that are usged to.
make the nature of the witness respond. The nature of the stimuli
and the methods of applying them should be of a kind that will con-
form as nearly as possible to the scientific demands of objectification
and verification of material response, and as freé as possible of any
bias in favor of either party.

Age is a factor that has long been conceded a place in testimony
evaluation; but tradition has always defined age in chronological
vears lived by the one in question. Courts have, for ages, recog-
nized that this definition is inadequate to include all cases; for the
testimony of those of mental deficiency has not been given the same
consideration that has beén accorded the normals. The fact of the
continuity of gradation in mental deficiency forces us to define age
in terms of mental status, rather than in number of calendar years
since birth. This gives us the idea of mental age. It is evident to
all that many a so-called child of twelve years gives more dependable
evidence than some that have reached their majority. Many adults
have no more intelligence than children do, and some of very tender
vears. We now have well standardized tests for the determination
of the mental age; and if age should be considered in the evaluation
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of testimony then mental age should be the one taken, and this de-
termined by objective tests of which there are many.

" Another point of -consideration in human response evaluation is
that of mentality, intelligence, ability, or whatever else we want to
name it. It is not unit. When we have determined the mental age
of a witness, in any particular, we have not done so in general. Pos-
sibly there is no such “thing” as mental age in general. This latter
is just another form of the abstraction fallaey. Who here has not
many examples in mind of persoms whose mentality, say in math-
ematies, is not higher than twenty and at the same time show a musi-
cal age of two years. People generally differ within themselves in this
way. Should we place the same value on the testimony of a given
witness in music that we do in mathematies? Testing for mental
age must be made a specific matter involving not only native apti-
tude, but acquisition as well. In matters involving legal technique
you men are better fitted to represent the law than you are to de-
termine values in psychology. However difficult it would seem to get
the correct evaluation of one's ability, native or acquired, we should
not despair, because the evaluation must and will be made; and even
though the absolute of truth can not be known by the scientifie
method of testing. It will be much more closely approached by this
means than by the one of common sense. The use of a good form of
the Binet test of intelligence will do much in the determination of
the mental age of any witness. This is just another way of say-
ing that in this we have an objective means of knowing whether we
are dealing with idiots, imbeciles, morons, horderliners, normals, ex-
ceptionals, superiors, very superiors, or geniuses.

Chronological age is a real factor and should be taken into account
but only in so far as it might shed light on the acquisitions and the
physieal maturity of the subject. And here again a good standard
test of acquisition, of which there are hundreds, would render very
much more dependable data than could ever be had by simply ap-
plying the common sense method of snap judgment in determining
what one knows in a specific matter, on the basis of how many cal-
endar vears he has lived.

Feeble-mindedness is not the only form of mental deficiency with
which the court must deal. We have also the disease of dementia.
Again we find no sharp cleavape between these and the normals.
Normality can mean no more than the status of those making up
the middle group of a complete distribution. We are all somewhat
crazy, but some more than others. If this were the whole story it
would not be so disconcerting; but when it iz remembered that
“mind” is not unit, it is not difficult to appreciate that within the
same person is found both sanity and insanity of varying degrees,
The pessimist evidences only the symptoms of melancholia, and are
manifestations of differences in degree on the same defect. Such is
the relationship for the difference between the introverted person in
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showing sharp conscience pangs and the self-confessed multi-murderer
who has found peace with his 'God. It is an arbitrary matter just
where the line should be drawn dividing irresponsibility from re-
sponsibility Psychiatric tests, involving the functioning of the re-
flexes as well ag the fidelity with which an impulse will be transmit-
ted from sensory ends to the adequate sets of museles, should be
used for determining the degree and nature of the irresponsibility
shown. This is largely a matter of measuring the extent to which
the responses of the one in question fall short of predictability. A
specialist in nervous and mental diseases should apply the tests in
cases involving the sanity of any éase, and it should be insisted by the
court that such tests be objectively used and evaluated. The testi-
mony of au alienist on any other basis should not be introduced.

Ome's habits, or acquisitions, can be determined for any specific
situation by means of already established and standardized acquisi-
tional tests. Where no such tests are available, it is not difficult
for one adequately trained to make them for the specific situation
involved. Many industrial concerns are profitably making such tests
for purposes of selection and placement of employees. What is need-
ed is some better means of attaining what the court strives for in
justice and truth; but we do not often distingunish sharply between
what is objectively demonstrable as truth and what the witness rep-
resents as being so within his own subjectivity.

What are some of the matters to be checked in the determination

of when a witness is representing the facts? There are two funda--

mental conditions that operate either singly or jointly to defeat the
ends of justice from. this standpoint. First, there is the condition
of unintentional error; and second, there is the one of intended mis-
representation of the facts. (There is no admission of a “free will”
in this, since all that is implied in the terms—intentional and unin-
tentional—is the degree of awareness accompanying the processes.)

Unintentional errors might be due to deficiencies of perception,
failures of memory, high or low suggestability or faults of attention.
These functions should not be thought of as unit in any sense and
neither should they be thought of as being faculties distinet from
each other. Perception is impossible without attention, memory, sug-
gestibility, ete. The human organism acts as a whole whenever it
acts at all. For these reasons it is next to impossible to classify peo-
ple as being poor or good in perception or any other funetion. Just
how perception functions in any given person or in any given sit-
uation for a given person, depends upon his native placticity and
impressionability and the acquisitions within a given field. However
good one’s intentions might be, he can never overcome his native and
acquired natures. General intelligence tests and tests of memory,
perception, suggestibility, attention and still more specific tests of
specific matters of these various functions are obtainable. We have
tests of attention scope, attention fluctuation, persistence, and at-
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tention direction. Results from such tests indicate. tremendously

- for values in perception, memory, suggestion, and observation,

The error which we experience with any or all senses must be
great since the omissions in reporting a scene presented ranged in one
experiment from 20 to 50 per cent. In another situation involving both
heard and seen factors the range was from 26 to 80 per cent. The
presence of emotion always inereases the error. Emotion and nat-
ural limitations are not the only factors making for error of report,
for it is a fact that we do not perceive with our senses, but with
the experiences of a life time. In other words, we see, hear, smell,
ete., what we want to. This is not peculiar to any particular person
or class of persons, but to us all. The Indian of the western United
States can not track out the game better because he has hetter eyes
than the white man, but because he has more tracking experience in
stalking his prey. The same principle applies in the matter of expert
testimony or testimony of any sort.

Not only the hereditary and acquired factors of one’s nature should
be determined and evaluated by the court in assigning values to
witness responses; but the factors of readiness should also be evalu-
ated. We respond most sanely and reliably in line with the readi-
ness at the time. For this reason all courts should ecarefully guard
the witness against the unserupulous attorney who attempts, by spas-
modic and discontinuous questioning, to induce activity in the witness
that is conditioned on stimulus situations that under more normal cir-
cumstances would never operate. Who does not know that the

" sprinter on the mark can be released into running movements by any

sudden sound even though he knows beforehand that he will suffer
serious penalty if he goes without the firing of the gun? T am not

‘sure but that more testimony is not vitiated in this way than by the

“leading question”. But the readiness factors ecan be determined
and should be known by all examining a witness.

Such error as comes from the nature of the witness might be
classed as those of illusion. There are errors of time, place, number,
size, identity and probably hundreds of other forms. Take the cage
of the automobile accident reported by Munsterberg in which one
witness reported the road as dry and dusty, and another one swore
that it had rained and the road was muddy. *“The one said the
machine was running very slowly; the other, that he had never seen
an autorobile rushing more rapidly. The first swore that there weére
only two or three people on the village road; the other, that a large
number of men, women and children were passing by.” It is diffi-
cult to believe that both witnesses were highly respectable gentlemen,
neither of which had the slightest interest in changing the facts as
he remembered them. Numerous similar cases of conflicting testi-
mony have come to your notice. What is the explanation? TIn many
cases it can not be disposed of on the basis of deception, or of men-
tal disease. Usually such cases are due to illusionsz of memory, im-
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proper perception, or high suggestibility., The bases of all the fac-
tors are found in the native and acquired tendencies of the witness
being examined. These can be determined in many instances before-
hand in such a way as to make toward a better detection of probable
error due to illusion for a given individual. Why should any given
witness get the same consideration of value for his testimony that is
aseigned to others?! In reality this is never dome except in theory,
but the disa;ppointment comes in the fact that the standard used in
assigning value differences is that of subjective opinion arrived at by
common sense methods. Scientific procedure would preve much more
in keeping with the ideals of the court.

Aside from disease and deception, error in testimony is due either
to illusion, hallucination, or personality limitations for response. Il-
lusons and hallucinations are accounted for on the ground of the
native and acquired equipment—ithe readiness for response or the
want of the individual--at the time. These factors are determinable
in a great measure by scientifically controlled means so that the per-
centage of error in report due to these means can be pretty well known
beforehand. Illusionary errors-account for much of the inadequate
testimony of the feebleminded and of those suffering from functional
and pathological maladies of a mental kind. The mind is being thot
of as the active or functional aspects of physical integrations repre-
senting the inherited and acquired tendencies defining personality.

It is not difficult to see from this that the truth is not always forth-
coming from those of “contrite heart” and without conscious bias.
One might with complete candor represent his all, and still fall far
short of the truth, not only by omission but by an honest bias of
which he is whelly unaware. This bias ean best be determined by the
method of seience and not by the personal element of subjective judg-
ment of the court or its jury. Honesty of statement is not symomo-
mous with truthfulness and fact. We perceive things, not as they
are in themselves, but as we are, and the promising aspect of the whole
situation is tha® science is providing a way of knowing what we are
in the many limilations peculiar to our natures and over which no
individual has any self-control outside of this nature. Each one must
be assigned his value beforehand, and while such evaluation can never
be made absolute, even by the best of methods, it will far exceed the
personal equation method so frequently used. This makes it very ap-
parent why a court should go very slowly in making an adjudication
on the basis of the testimony of a single witness, however honest and
why a preponderancy is better. Many witnesses make it posgible to
extend biases to the point of including nearly all of the facts as well
as many of the fictions.

The honest witness is as much to be scrutinized as a dishonest one,
if it is found that his biases, or purposes, are strong and of a kind af-
fecting the case. Those of strong purpose, even the most intelligent,
are often less to be believed than the ones of lower mentality and less
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of maturity. Children and feeble-minded usually tell the truth as they
know it, because their purposes are not as insistent. They are more
suggestible, meaning that they can be turned aside from their pur-
poses more easily. The testimony of those of low mental age is usu-
ally not assigned as high value; but not because of dishonesty or
bias, but rather because of suggestibility due to lack of the integra-
tions defined as purposes. The mental age of any witness can be
known by objective means, as shown above, and should be.

In these cases we are dealing with errors of testimony of whichk
the witness is unaware. These errors are even more dangerous than
those consciously resorted to because we all tend to be less on our
guard with these; because we unconseionsly subscribe to the view that
“conscience” in a witness provides the truth iwso fecto.. There are
no scientific justifications for such faith.

But what of the witness who knows the truth and consciously sets
about to-misrepresent it? Is there no way to find him out? The
oath of honesty of testimony and the constant threat of punishment
for perjury do not accomplish all that one might hope for in arriving
at the truth. It is altogether too well known how difficult it is to
-separate the wilful lie from the errors of perception, attention, mem-
ory, suggestion or mental disease, Perjury is difficult of proof, and
peace of conscience in God seems not to be awakened, in many, by
the taking of the oath of truthfulness, What does the psychologist
have to offer in ferreting out what the witness feels to be a false
representation?

Some studies and more theorizings, since the work of Lambroso,
have indicated that the criminal is the product of nativity. We have
all swallowed not only the finding of Duddale in his study of the
Jykeses; but we have also shared in the theories derived from them.
The most important of these principles was that crime does not only
run in families; but as Goddard has shown, intelligence, upon which
criminality depends, is inherited according to the Mendelian princi-
ple. The general conclusion has been that we have such monstrosi-
ties, by nativity, as the “criminal imbecile”. If this could have been
scientifieally established all that would have been necessary wouid
have been to assign to the biological cugenist the task of determining
the ancestory of a given witness, and since there are germinal de-
terminers for each trait of criminality in the parent stock we could
have known directly not only who all the liars are, but in what sueci-
fic processes they will lie. This would have provided a compleie test
of the validity of testimony as well as the guilt or innocence of the
aceused. I am most sure it would have rendered the present erim-
inal court superfluous. :

The best modern scientifically controlled experimentation on infants
and children show that there are very few tendencies to respond that
are native, and criminality is not among them. The criminal is a
product of training and since one can be trained in any directinn,
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within the limits of his nature, it will be easily seen that lying on
the witness stand is very remotely related to murder, sadism, arson
or other crimes. I feel almost certain that anyone present knows that
he is not wholly a falsifier in all situations, and that in most :;-iituz?.—
tions of life he tells the truth as far as he knows. If even lying is
not unit, what is to be said about criminality? Some individuals yield
more in the direction of c¢rime than others do, and possibly becauge of
greater suggestibility (lack of purpose) or of unfavoral_)le environ-
mental influences. J. B. Watgon says, that if you will give him one
hundred bits of brotop]asm as normal babies, he will make anytl-.ung
out of them within the possibilities of their structure. This might
mean that even what we call intellizence is not wholly a matter_of
nativity. It is rather plain from all this that testimonsr evaluation
can not be safely based on heredity, even though criminality does run
somewhat in families,

One day as I sat in my laboratory I overhead one of the adv_am.:ed
students in psychology examining a subject with & free assuc_:latmn
test. Every little while the subject would block, only ‘to be given a
new key word. On each occasion of being presented with a new key
he would block, but always on reactions that seemed related. I asked.
what was producing the result of his not being able to go on after
certain words, without the lapse of considerable time. This he seefned
unable to explain. One of the words that produced such re_actmns
was ear, another was wheelbarrow, and still another wag ‘l'me. I
took the subject in hand and by a little abstraction (partial hyp-
nosis} he was made to connect up in such a way as to reme}fnber that
in his youth, while running with a wheelbarrow he came in contact
with a clothesline in such a way as to cut a larpe gash in his ear. In
this highly emotional situation there was a tendency to suppress, due
to the fact that on the occasion of his running with the wheelbarrow
he was making way with fruit that he had stolen from a peddler's
wagon that was parked in his father’s yar_d. Here. we have an emo-
tional situation that has been suppressed to the point of passing out
of consciousness, yet influencing his behavior without awareness.

The situation of a witness exhibiting error in testimony due to d.e-
ception, provides the conditions of emotional suppression an‘d will
manifest itself in the free association test by either delay, sh:ft,_ re-
peating the key words or other protective responses, comp(—_msathns
as in coughing, complaints of fatigue, restlessness', drumn-u‘ng with
fingers, fainting, silly giggling, evasive laugh, feigned dzsmterl?sf,-
edness, anger, curtness, shift of eye. These and many oth'er e).cphclt
responses are resorted to by one who is econfronted by a situation qf
naming the first word that comes to his mind when_ a key Worq ig
presented for which he has had no previous protectl_ve pr_eparat19n.
He is up against the proposition of showing what his past associa-
tions have been or else taking time for making compensatory re-
sponses such as I have indicated,
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"If such a person is tested subsequently with the same key words
he will be found attempting to make substitutions for what he feels
are the damaging response words. To illustrate a situation involving
the use of this method: A homicide is evident and it has been es-
tablished that it was produced by strangulation thru the instrumen-
tality of & wire tightly twisted about the neck. One of two or any
other number perpetrated the act, but each pleads an alibi. The free
association test is resorted to by first standardizing the responses

_for each one to words in no way connected with the situation, Long

lists of such words could be previously prepared and among these
should be found as many of the critical words (words connected with
the act or situation of the killing) as might be thought necessary
and vital in establishing familiarity with the scene. As long as there
remains more than ordinary emotion connected with the situation of
the killing the responses of the guilty party will be as described. The
ones not knowing anything about thig scene will respond to the so-
called eritical words as he does to the ones not connected with the in-
criminating situation.

These explicit responses of which the suspect is wholly aware and
over which he ‘seems to have no control, are not the only ones that can
be made use of in fixing identity. Since we have discovered that
emotion is only machinery of the visceral and glandular equipment
in certain intergrated relations, and since it expresses itself only in the
functioning of these processes, the psychologist has set about to de-
termine objectively the extent and control of such expression. Emo-
tions” due to suppression are the conditions necessary to uncontrolled
exposure. One who knowingly falsifies does so under conditions of
the‘most adroit deception (suppression) possible, Here the vicera and
glahds are highly involved. To lie is to resort to a compensatory
Tesponse. A substitution such as this means that natural tendencies
must be held in check, i. ., they are suppressed. This produces a
strong situation of organic and kinaesthetic stimulation—a situation
necessary for driving the impulses out of the central nervous system
over the pre-ganglionic cells into the sympathetic portion of the auto-
nomie. This is the structure involved in visceral and glandular fune-
tionings,

This bit of knowledge of emotional life makes it possible to deter
mine the extent of these Processes in many ways. Fear and anger
processes have an inhibitive effect on the secretion of glands and
those of digestion. Anger and fear are at the bottom of compensa-
tory or defense responses. To adequately test the amount of sec-
retion in the glands of digestion is to determine something of the
extent of falsification. Such determinations have been made on many
occasions since the work of Pav-low on salivery and other secretion.

Tests on other internal functions can also be made sinee in any
case of fear or anger, or in any of their combinations, adrenin is
secreted more profusely and is so absorbed into the blood as to
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liberate the potential sugars of the liver. These chemicals have a
decided effect on the reflexes of the unstriped musculature. This
makes it possible to test objectively the pupilary reflex, the blood
pressure, blood composition, pulse rate, and rate and depth of breath-
ing. The instrumentation and techniquie necessary to carry out tests

in these situations are too techmical and involved to describe here.

There are still other means of detecting the deceptive representa-
tions of one giving testimony. Among these I shall mention that of
the galvanic reflexes. Under changes in extent of emotion there
seems to be pretty well established the fact of corresponding chariges
in the electrical resistences of the body. These changes are easily
registered and indicated on the dial of the galvanometer.

All of these emotional responses that are evaluated on the viseeral
and glandular functions are all unconscious to the examinee, and he
has no way of knowing what sach responses are except at the hands of
the experimentor. Tests for these as well as for the more explicit
ones can be run simuitaneously with the association tests to great ad-
vantage in time and in correlations between them. .

None of these means, nor any combination of them, can ‘be made
absolutely conclugive in the evaluation of testimony; but there must
be the impression with some that present methods now in use alse
do not completely satisfy, either. In the light of what 1 have pre-
sented here for unintentional error and for the intentional ones, also,
the possibility of srriving at absolute truth in testimony is pretty
remote. The best that we can hope for is the nearest approach pos-
sible by the use of the best means and methods that can be made prac-
tically usable; but let me suggest again that goed intentions are no
warrant of truth and justice, and that the more scientifically ob-
jective we can base our evaluations of. testimony, the freer the coun-
sel, the jury, and the judges will be of error in adjudications.

PRESIDENT MERRILL: Ladies- and gentlemen, the program
for this afternoon, as you will observe, is a very splendid one. The
address of Judge Ailshie, which was to have been given at this
morning's session, will be the first number on the program this after-
noon. In addition to Judge Ailshie’s address, as you will observe,
we are to hear an address from Judge Parker, of the Supreme Court
of Washington, and an address by Hon. A. H. QOversmith, of Mos-
cow. In addition to that, we will have some music by Mr. Clarence
Ward of the Boise Bar, and the report of the resolutions committee,
and some discussion.

Is there any further business at this meeting’s session? If not, we
will adjourn until two o’cleck this afternoon. .

Adjourned until 2 p. m.
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2:00 P. M. SATURDAY, AUGUST 13, 1927.

PRESIDENT MERRILL: The reception committee will kindly
escort to the stand the epeakers.

Ladies and gentlemen, we have the very great honor at this time
of hearing an address on ‘“Limitations in Uniformity of Laws,” by
the Hon. James F. Ailshie, formerly Chief Justice of the Idahe
Slupreme Court, and a member of the National Congress of Commis-
sioners on Uniform State Laws. Judge Ailshie is fitted and quali-
fied in every respect to discuss this very important and intricate
subject, and has been for some time a member of that Commission,
and has devoted considerable time to acquainting himself with its
problems. Judge Ailshie. (Applause.}

JUDGE AILSHIE: Mr. Chairman:
PRESIDENT MERRILL: Judge Ailshie.

JUDGE AILSHIE: And members of the bar, and ladies, as well:
In order that I may make sure that I will please at least one member
of the audience, I am going to furnish the Secretary, for the bene-
fit of the reporter,a copy of my remarks, and relieve him of the duty
of reporting them, and he can, of course, leave out the applause.

Ladies and gentlemen, at the last meeting of this association at
Pocatello a2 year ago, 1 was requested to discuss the organization of
the National Conference on Uniform State Laws and the workings
_of that conference, the method by which they arrive at their recom-
mendations. Your committee some weeks ago, perhaps months, for
that matter, ago, requested me to discuss at this meeting the ques-

. tion of limitations to uniformity of state laws, and by that I took it

tl}at they meant to have me say something with reference to my
views as to where the limit is reached at which uniformity may be
obteined in the laws of the severa] states. 1 have accordingly re-
duced what I have to say on this subject to manuscript, and I shall
adhere very strictly to my prepared address on that subject. I have
endeavored to trace briefly the demand for uniformity of law among
the states and some of the problems with which lawmakers, both
nationally and in the states, have been confronted, and out of which
demand this National Conference has grown and its work has been
developed.

Ever since the adoption of the Federal Constiution there has been
a recurring conflict between two contending prineiples and theories
of government in this country. In adoption of the Constitution the
states delegated to the Federal Government the power to legislate
upon a variety of subjects enumerated in Section 8 of Article I of
th_e Constitution. To these specially enumerated powers there must
be added, as said by the Supreme Court in the Legal Tender cases,
“all appropriate meang which are conducive or adapted to the end
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to be accomplished and which, in the judgment of Congress, will

most advantageously affect it,” This latter doetrine has been greatly

extended and expanded during the intervening years.

. On the other hand, all other powers mot so delegated expressly or

impliedly, are reserved to the several states. '
Around this grant of power to the general governmment on the one

hand, and this reservation to the states on the other hand have been.

continually waged forensic battles of as vital and far-reaching ef-
fect as ever confronted any government either in peace or war.

Alexander Hamilton, in addressing the New York Convention in
support of the adoption of the Federal Constitution, speaking of this
balance of powers between the two governments, said:

“This balance between the National and State governments‘

ought to be dwelt on with peculiar attention, as it is of utmost
importance. It forms a double security to the people. If one
encroaches on their rights, they will find a powerful protection
in the other. Indeed, they will both be prevented from over-
passing their constitutional limits, by a eertain rivalship, which
will ever subsist between them. I am persuaded, that 'a firm
union is as necessary to perpetuate our liberties, as it is to
make us respectable; and experience will probably prove, that
the National government will be as natural a guardian t'J'f our
freedom, as the State Legislatures themselves.” :
In the exercise by Congress of the powers granted it to legislate
for the whole country there has been an ever-increasing tendency to
extend that power by legislating upon subjects and conduct un-
dreamed of by Hamilton and his compatriots as falling within the
power of Congress, but generally believed to have been reserved to
the legislatures of the several states. Sometimes the Supreme Court
ha§ agreed with the states in this respect and held such legislation
vcu_d, but all too frequently, as believed by many, the almost identical
legislation has later been cloaked in a different form while the sub-
stancfa remained the same, and re-cnacted by Congress and passed the
1-:onst1tutiunal test in the court of last resort. This apparent strain-
ing of the Constitution and enlargement of the powers granted to
the Federal Government has had back of it a psychological reason
often overlooked and yet of such pervading potency that it has al-
most amounted to an accepted habit of thought, that notwithstanding
the authority of the states, the powers of the government must expand
and keep pace with the advance of science and invention, which is
vearly changing our manner of transacting business and carrying
on ?.hfa commerce of the country. The ever-inereasing diversity and
rapidity ?f transportation, the facility and ease with which we ex-
change intelligences, the multiplicity of mechanical inventions
through means of which production has been increased and wealth
swo]len—lfave all combined to magnify the demand for legislation
on a varl_ety of subjects that may be the same throughout the
country without respect to state lines. Large interests, both individ-
ual and corporate, have come to doing business in man;r states at the
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same time and they are demanding uniformity of the laws governing

- dnd regulating their business wherever they may be and sinee it is

more difficult to deal with a number of state legislatures than with
a single body, they have naturally turned to Congress to see if they
could not find some way in which national legislation might expand
and solve their problems.

Mr. George B. Young of Vermont, now President of the Conference
on Uniform State Laws, has given utterance to this feeling among
the business interests (page 188, May, 1922, Am. Bar Journal) in
this language:

“Many business organizations do business in many states.
The perplexity, uncertainty, confusion and waeste resulting from
wariant laws in these different state hinder freedom of trads
and constitute o serious burden on business between the states.
Unless the states themselves remeédy this defect, the Federal
Government will”

Ags soon as manufacturers and wholesalers found just how far they
eould reach into another state with their operations, without being sub-

. jected to the local laws of such state, they at once fashioned their

business and operations to meet the situation and when thought neces-
sary secured some act or amendment from Congress extending their
protection just a little further. So it has been with transportation,
ielephone, telegraph-—about everything we do now is done across
state lines except to grow farm products and eat and sleep!

Mr. James M. Beck, former Solicitor General of the United States,
in his lecture before the English Bar on the Constitution, speaking of
this tendency of the Federal Government says:

wkx % % the dual system of government has been profoundly
modified by the great elemental forces of our mechanical age,
so that the scales, which try to hold in nice equipoise the Fed-
eral Government on the one hand, and the States on the other,
have been greatly disturbed. Originally the States were the
powerful political entities, and the central government a mere
agent for certain specific purposes; but, in the development of
the Constitution, the nation has naturally become of over-
shadowing importance, while the States have relatively stead-
ily diminished in power and prestige.”

While in the language of Mr. Beck “the great elemental forees of
our mechanical age” have been creating a demand among the masters
of trade, commerce and industry for legislation effective alike all
over the country and have tremendously influenced the drift to 2
strong centralization of government at Washington, nevertheless, the
great body of the people back on the farms, in the forests, on the
ranges and in the mills, mines and factories want home rule and
local self-government.

_ .Much has been said on the subject of states rights, but- of course
the ektreme doctrine promulgated by South Carolina to which Presi--
dent Jackson paid his respects, back in 1832, has long since been ex--
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ploded. Nevertheless, the two contending principles—the one for a
strong, central government assuming and exercising all the powers
possible under the Constitution, and the other insisting that the
states ought to be allowed to exercise every power that is not ab-
solutely essential to the Federal Government—have each at all times
had their radical and extreme advocates. In the meanwhile, however,
the Federal power has been extending in every direction while state
authority has been diminishing.

The American Bar Association was the first civic organization
of national influence composed of a considerable body of representa-
tive and influential citizens, to propose a kind of equalizing influence
looking to a uniformity of laws among the states and at the same
time have those laws local and subject to the will and execution of
the states rather than of the general government. With this as

one of its objects in view, the American Bar Association at the time .

of its organization in 1878 incorporated a clause in its constitution
providing, among other things, that “its bhject ghall’'be to * * *
promote the administration of justice and uniformity of legisiation
and judicial decision through tke nation.” In 1888, the Association
appointed a eommittee designated “Committee on Uniform State
Laws.” That Committee made investigations and in 1891 reported
to the Association in faver of the creation of a National Commission
or Conference on Uniform State Laws. In the meanwhile, and in
1890, the State of New York passed an act authorizing the appoint-
ment of Commissioners to investigate the subject of the creation of
a National Conference composed of representatives from the several
states. The matter was subsequently taken up by the states, and
a Conference of Commissioners, representing nine states met at Sara-
toga, New York, in 1892, The admission of representatives from the
various states increased from year to year until in 1912 the Confer-
ence met with Commissioners present from every state in the Union.

Since then the Conference has met annually with a good attend-
ance of Commissioners who, as a rule, have been able representatives
of both bar and bench of the country. During the thirty-five years
existence of this national organization, it has drafted, approved and
submitted to the states fifty acts. Some of these have become obso-
Iete and been superseded by other acts so that there are now pending
forty-two acts recommended for adoption. Of these the Uniform
Negotiable Instruments Act alone has been adopted by all the states.
The states have varied in their acceptance of the acts recommended
ranging all the way from South Carolina, which has adopted only
one—the Uniform Negotiable Instruments Act—to Wisconsin, which
has adopted twenty-six acts. In its approval of this work, Idaho
stands above the average of the states with a record for adoption of
sixteen uniform acts, five of which were adopted by the last legis-
lature.
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The purpose of the “National Conference of Commissioners on
Uniform State Laws” as set forth in its constitution is “to promote
uniformity in state laws on all subjects where wpniformity is deemed
desirable and practicable” This purpose has been often emphasized
and dwelt upon by members of the Conference in opposing efforts
made by various bodies and interests to induce the Conference to take
up subjects of legislation thought by the Commissioners to be outside
the scope of work for which the Conference was organized. It has
been thought and generally contended, that the Conference should
restrict its Iabors to investigation, discussion and drafting of acts
on subjects of commereial and social interest to the country at large
wherein the law itself is':fairly well settled and in which uniformity
is lacking but is desirable and practicable. The President of the
Conference joined the Commissioners from his home state last year
in a report to the Governor in which they said:

“Briefly put, it has been the main policy of the Conference
to consider only such uniform laws as would directly aid the
commercial interests of the country. In this sphere of its activ-
ities, it has been most successful. This is so, because, in its
preparation of Acts, the Conference has dealt with legal mat-
iters, as to which the law is pretty well settled, but where uni-
formity in the law is lacking in the different states. Never-
theless, it has adopted and recommended several important Acts
touching the so-called social relations.”— (1926 Report Commis-
sioners to 'Governor of Vermont.)

It is the history of all organizations, that as soon as they come to
be useful and wield power and influence somebody wants to use them
for the advancement of his own personal interests. The Conference
on Uniform Laws ig not free from such atfack, though I do not be-
lieve it has thus far been misused or led aside from the main pur-
pose of its work; nevertheless, I have not failed to observe the pres-
ence at these conferences of representatives of the most powerful in-
terests in the country. Having in mind the field of its usefulness
and the influence it has acquired, it is well to pause long enough to
consider the limitations of its power and the bounds of its useful-
ness and some of the agencies that court its favorable consideration.
It is not infrequent, that the representatives of some class of large
interests form an association of their own and have their representa-
tives draft and propose acts in their interest, not very well thought
out or understood by lawyers who have not specialized in that particu-
lar branch of the law, and the Conference is asked to consider such
proposed acts and approve them. This alone ghould not be considered
sufficient grounds for rejecting a measure or refusing to consider it,
but does suggest potent reasons for most carefully scrutinizing such
proposed measure and taking time and adopting means for the fullest
investigation and mature consideration before giving approval to any
such proposals or their adoption by any state legislature.
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Some of these organizations have submitted and recommended pro-
posed dcts independently of the National Conference and in a few in-
stances such measures have been recommended by chief executives
to their respective legislatures. This illustrates how easy it is, some-
times, for organizations to get ill-considered legislation adopted.

This phase of the matter was given editorial consideration in the
March, 1927, issue of Law Notes, wherein it was said:

“Obviously, no uniformity of legislation will result from the
efforts of two organizations each urging a different ‘uniform
act” In the Conference of Commissioners we have an organiza-
tion for uniform legislation which has functioned for over thirty
years, and has procured the enactmeng of much legislation. It
leaves no field for an independent organization working to the
same end. It should be generally recognized.as the established
agency through which all projected uniform legislation should
pass, and organizations desiring uniform laws should confine
their energies to securing their adoption by the Conference and,
this adoption being secured, to seconding the efforts of the Com-
missioners to obtain the adoption by the various state legisla-
tures. Incidentally, the Conference, which represents every
state and submits its proposed measures to the American Bar
Association for approval before recommending them for en-
actment, s a well nigh indispensable check on the extremist
tendencies of am organization devoling its energies to o single
subject. The zeal of such an orgamization may be of great
value in securing the enactment of « low, but o wider viewpoint
should govern its formulation.”

It is not the purpose or province of the Conference to propose new
laws or reforms, but rather to promote uniformity of laws on sub-
jects already considered by the public and legislated upon by the
various states. The mere mention of some of the well-settled sub-
jects regulating the commercial transactions and social relations of
the people generally, at once suggests the desirability for their uni-

formity throughout the states, while some other subjects do not

immediately suggest such necessity.

It seems reasonable at once to propose a uniformity of laws
throughout the country governing the issuance and circulation of
negotiable instruments and it appears equally reasonable to suggest
a uniformity of motor vehicle traffic and the law of the road. The
reasons for such uniformity are at once apparent. On the other
hand, it is not so easy to see any urgent reason for uniformity of
laws such as the regulation of public utilities operating in the several
states or for the foreclosure of mortgages on real property. Never-
theless, both of these latter propositions are being urped with great
vehemence before the Conference. The manner of execution and pro-
cedure for foreclosure of 2 real estate mortgage in Maine or California
is of no particular concern to the citizens of Idaho or Florida, though
we may admit that it might be of some interest to a few law firms
who represent loan and investment companies in the large financial
centers like New York, Boston, Philadelphia and Chicago. A some-
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what similar observation might be made with reference to a uniform

" utilities act and the perpetual franchise provigion sought to be in-

corporated therein. It is thought by some that a note of warning
to the Conference itself may well be sounded upon the dangers of
impairing its usefulness whenever it attempts to enter the field of
reform legislation or the domain of public policy which the people
of a state faghion for themselves. There are many subjects of legis-
lation that are, to a large extent, local and upon which different
states desire different laws. This necessity, or perhaps, to speak
more precisely, this demand, is the ocutgrowth of a variety of causes
peculiar to a locality or state such as climate, production and indus-
try, habits and customs of the people, their political affiliations and
religious attachments; from all of which has developed a so-called
public policy of the state. Good morals and the public welfare are
subjects on which there is much contrariety of opinion both among
individuals and communities and even among courts and hetween
courts and legislatures. We will do well not to urge upon diverse
gstate sovereignties our proposed uniform laws dealing with these sub-

- jects.

T am moved to make these observations on account of the rapidity
at which the Conference is recommending acts in recent years (seven
in 1926) and the new fields of legislation to which it is being invited.
Power and influence carry with them corresponding responsibilities.
We must measure up to these responsibilities. We must not lose
sight of the fact that under our form of government the enactment
of laws cannot safely precede public opinion and the demand of the
people for such laws. Discussion and earnest consideration should
come first—legislation will follow. You cannot make uniform that

*which has not yvet been formed. It may be doubted if we make prog-

ress where we are merely changing long and well-established cus-
toms and procedure that accomplish only the same ends already at-
tained.

In our urge to do things, we must not forget the character and
temper of our cosriopolitan citizenship. Let us make haste slowly.
‘We have here the mixing of blood and crossing of purposes of every
school of thought, every shade of politics and every mooted theory
of government yet conceived by the discontented and restless repre-
sentatives of every branch and cult of the Caucasian race gathered
from the four quarters of the earth all combined in our common
American citizenty. We must test and prove these theories in this
vast American melting pot. It may well be doubted if a single sov-
eripnty could ever have successfully handled such a heterogeneous
population or served as sole lawmaker for such a people. The States,
on the other hand, could meet these problems as local issues, they
could take the risk and do some experimenting: while one state was
testing cut one plan, another might be trying out a very different
one—or better still—they might debate them in their campaigns and
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in their legislative halls and frequently end them there. The passage
of the years laden with their history of state and national igsues,
partisan campaigns, legislation and judicial cohstructions furnishes
conclugive evidence of the wisdom and far-seeing statesmanship of
those fathers of the Constitution who stood firm and persistent Tor
reserving to the states their complete sovereignty and autonomy ar
members of the Federal Union. As we now look in retrospect, it
seems that it would have been utterly impossible, with this popula-
tion, for our government to have survived its internal issues and con-
flicts and successfully met its external perils without these several
state governments to equalize public opinion and solve their local
problems. The- demand for umiformity of laws among the states
must theréfore find its. answer and limitations whenever it Tuns
counter to local necessities, state policy or the social and political
aspirations of the people of a state.
{Applause.)

PRESIDENT MERRILL: Throughout this convention we have
been favored with the presence of a gentleman from the Supreme
Court of the State of Washington. We are now to hear the Hon.
Emmett N. Parker, Justice of the Supreme Court of the State of
Washington, discuss the subject: “The American Law Institute.”
Judge Parker.

JUDGE PARKER: Mr. President.

PRESIDENT MERRILL: Judge Parker.

JUDGE PARKER: And members of the Idaho judiciary and bar:
I have been so entertained and enlightened here, and so overjoyed
at my journey here over these great mountains to this beautiful val-
ley and city that I had forgotten until just a moment ago, or about an
hour ago, that 1 was here on some sort of a special mission. I bring
to you, as a preliminary, the greetings and good will of your sister
state of Washington. It is a little like going to an adjoining state
or adjoining ecountry te visit relatives, because you know we have
4 common ancestry, not in bloed, but in civil government. It is a
striking fact that here on the North Pacific coast the common law
of England found absolutely virgin scil. Has it ever occurred to
you that here the first touch of civilized government came from a
common law people, for this territory, including Oregon and Wash-
ington, never knew any other civilization, speaking from a legal stand-
point. It was not a part, you know, of the Louisiana Purchase. In-
deed the common law took root in virgin soil here more even than
in a considerable portion of the original thirteen states, because they
were not originally settled by English-speaking people, though they
ultimately came under the dominion of descendants of the Anglo
Saxon race. ‘

The American Law Institute, therefore, deals with a subject that
is close to the hearts of the lawyers of Northwestern America and
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Western Canada, particularly so because of its ancestry. This much
merely as a preliminary. )

I followed Judge Ailshie’s example, and have given the President
a copy of my remarks that I shall make to you, probably hecause
the President asked me to do 5o, and, second, because after sitting
on the trial and appellate hench for nearly twenty-five years I seem
to have lost that confidence that is necessary to accompany.success-
ful public speaking, and I fear that if I did not reduce my words to
somewhat formal shape I would get them somewhat tangled up, and
possibly 1 will be better able to state to you more exactly what the
American Law Institute is, and what it is trying to do.

Noticing in the report of the proceedings of the American Bar As-
sociation for the year 1926 that you have in Idaho nearly one hun-
dred members of that association, each of whom, I assume has had
gent to him from month to month the journal of that association
wherein there has been published from time to time much of the doings
of the American Law Institute, I fear that my message will bring
to many of you little of new interest. However, a brief review of
the beginhings of the American Law Institute, its spirit and purpose,
its progress up to.this time, and its hopes for the future of our juris-
prudence, I hope, will not be wholly devoid of interest, even to those
of you who have access to that journal. ’

At the 1914 meeting of the Association of American Law Schools
held at Chicago, some papers were read and digeussion had evidene-
ing a conviction on the part of those present that the volume, com-
plekxity and uncertainity of the unwritten or common .law in the
United States had become such that there should be set on foot a
movement looking to the establishment of some permanent organiz-
ation having for its ohject the clarification of our unwritten or com-
mon law by way of restatement in a simplified, direet and orderly
form. The World War checked the progress of this movement,
though it redeived some further congideration in 1915 and 1916;
but it was not until 1920 that the matter was again seriously con-
sidered by the Association’ of American Law Schools, with the hope
of material progress, when a committee of that association was ap-
pointed looking to the establishment of a law institute. The member-
ship of that committee was added to from time to time until it had
thirty-nine members, a considerable number of whom were outside
that association. Henorable Elihu Root became its chairman, and
Dr. William Draper hewis, Dean of the' Law School of the University
of Pennsylvania, became its secretary. I will not pause here to
name its many learned members. It is sufficient to say that they
were all of the highest rank among the jurists, practitioners and law
educators of the United States. The committee was to prepare a re-




174 PROCEEDINGS OF THE

port with a view of submitting it to a large representative assembly
of judges, practitioners and law educators of the country, to be held
at such time and place as the committee might designate, to the end
that the sentiment of such an assembly be ascertained touching the
proposed undertaking, and, if favorably expressed, some united formal
action be taken looking to the formulation of a permanent organiza-
tion to undertake at least the beginnings of the manifestly large
tasks of making a restatement of the unwritten or common law in the
United States. :

The committee brought to its aid considerable research work touch-
ing the velume, complexity and uncertainty of our law as at present

expressed in decisions and texts, and the causes thereof. The com--

mittee also seripusly studied the practical aspect of the problem; par-
ticularly as to the form in which the proposed restatement should
be made; the efficient division of subject matter; the question of
what subjects should be first undertaken, having in mind that many
years would be required to so cover anywhere near the whole field of
our unwritten law; and also noticing possible ways and means, both
mental and material; necessary to any considerable progress towards
the desired end. :

There resulted from these labors of the committee its report in
pamphlet form of over one hundred pages of ordinary law hook
size, wherein there was ably set forth the mecessity for the restate-
ment, discussion of ways and means for making such a restatement
and a proposal that there be organized an American Law Institute
to undertake the work. This report was sent out to the chief justices
of every court of last resort in the United States, including the senior
judge of each United States Circuit Court of Appeal, and several
hundred other judges, practitioners and law educators, aceompanied
by invitations to attend a meeting to be held in Washington, D. C.,
on February 23, 1923, to consider the committee’s report and its pro-
posals. Theré\m_g&)onded to those invitations by attendance at the
meeting place thres-justices of the Supreme Court of the United
States, five senior judges of the United Circuit Courts of Appeal,
twenty-seven chief justices the State Supreme Courts, or a mem-
ber of such court representing its chief justice, thirty-three law edu-
cators, representing nearly as many law schools of the country, and
a large number of other judges and practitioners from practically

mittee as expressed more in detail in its reporb already in the hands
of all present. This was followed, during the ‘norning session, by
a very general and spirited discussion evidencing practically a unnan-
imous opinion of those present in harmony with the views and ree-
omendatons of the committee. Accordingly, there‘was then ap-
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pointed a committee of the assemhly to cause to be incorporated under
the laws of the District of Columbia, an organization to be known as
the American Law Institute, and make statement of its objects in
its articles or certificate of inecorporation as follows:

“The particular business and objects of the society are educational,
and are to promote the clarification and simplification of the law and
its better adaptation to social needs, to secure the betier administra-
tion of justice, and to encourage and carry oh scholarly and scien-
tific legal work.”

During the noon recess a formal certificate of incorporation, which
had already been tentatively prepared, was executed by the appointed
committee, and placed of record in the proper office of the District
of Columbia; thus bringing into existence as a legal entity the Amer-
ican L.aw Institute. )

After the moon recess those present at the morning session re-
convened as charter memhers of the incorporated institute. By-laws
were formally proposed and adopted declaring all present to be charter
members; also making certain public and semi-public officials mem-
bers during their incumbeney of office, such as the chief justices of
the State and Federal Courts of last resort, the senior judges of the
Cireuit Courts of Appeal, presidents of State Bar Asgsociations, deans
of law schools, and some few others. Increase in the general mem-
bership was also provided for by election of-new members up to
a total limited general membership of 500, which has since been in-
creased to T50. The certificate of incorporation having provided
for a council, as the governing body of the Institute, to congist of
twenty-cne members, an election of members of the counecil was ac-
cordingly held. Those so chosen were well distributed throughout the
Union, the Pacific states being awarded two members of the couneil,
one from California and one from Washington. At a later annual
membership meeting of the Institute the membership of the council
was inereased to thirty-three, its present number,

After the adjournment of the general membership meeting the coun-
il met and organized by the election of Mr. Root as honorary presi-
dent. Had he felt able to undertake the active duties of the office
of president, he would undoubtedly have been elected to that office. ~
Tt was manifestly only in deference to his personal wishes in that
regard that he was not so elected. But, because of his valued serv-
ices looking to setting the movement on foof, it was unanimeusly
agreed that he should be named as the honorary president of the In-
stitute, and he was accordingly so elected. Thereupon Honorable
George W. Wickersham, formerly Attorney General of the United
States, was elected the active president of the Institute. Judge Ben-
jamin N, Cardozo, present chief judge of the New York Court of
Appeals, was elected vice-president, and Dr. William Draper Lewis,
Dean of the Law School of the University of Pennsylvania, was
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elected secretary. These gentlemen have remained in their respective
offices up to the present time. ‘

At the general membership meeting it was asked how this great
undertaking was to be financed. ‘At that time those most active in
setting the movement on foot did not not seem to feel free to give
any definte information as to what their hopes in that behalf were
rested upon. It seemed apparent, however, that they had some as-
surances that the undertaking would be sufficiently financed when
it should be made clearly apparent, by the expressed sentiments of
such an assembly and the spirit there evidenced, that the representa-
tive judges, practitioners and law educators of the country were really
in earnest in backing and fostering the undertaking, Some time after
that meeting, where enthusiastic endorsement of the report and pro-
posal of the committee was plainly evidenced, the Carnegie Founda-
tion endowed the Institute to the extent of $110.000 a year for a
period of ten years. So, the Institute seems to be fairly well financed
for the carrying on of its work for at least that length of time, dur-
ing which it will, no doubt, be demonstrated as to what extent its
aspirations will be realized.

Agide from ex-officio membershp in the Institute, an effort is
being made to distribute the general membership throughout the
states of the Union as near as may be according to their population.
The limit of general membership, at present fixed at 750, has not vet
been reached, and there seems no prospect of it being reached for at
least a considerable time. Whether or not the necessity for such
a limitation upon membership will, from a practical standpoint, be
desirable to be maintained, is not yet demonstrated, though it seems
to be the general view that a larger membership would result in mak-
ing the Institute unwieldly in its practical operation. There are no
financial incidents to membership in the Institute; that is, there are no
initiation fees or dues. Members, other than ex-officio members, are,
however, expected to show interest in the work of the Institute by
attending the general annual membership meetings, or in some other
manner evidence their interest, and contribute in some measure to
the work. For any marked failure of a member to so manifest his
interest, his name may be stricken from the roll of membership,
" such failure being taken as evidence of lack of desire to continue his
membership. While this rule does not apply to ex-officic members,
such members are strongly urged to attend, and most of them do at-
tend, the general membership meetings which are held in Washington
near the first of May each year. Several council meetings are held
each year, the two principal ones heing in December of each year
in New York City. At the council meeting the ordinary administra-
tive and business affairs of the Institute are given attention, which,
of course, are not very intricate. The larger work of the council
meetings is the congideration of the tentative restatement drafts pre-
pared by the reporters and their advisers. .

TDAHO STATE BAR 17

The director of the Institute, which office has been held by Dr,
William Draper Lewis since the beginning of the work in 1923, has
general charge and supervision over all the research and restate-
ment work of the Institute. The work with reference to each sepa-
rate general subject is carried on by and under the immediate super-
vision of a reporter on'that subject, who has assistants in his research
work and associate advisers in making his tentative restatement of
the law upon the subject assigned to him. The reporter, when he has
made a tentative restatement of some division of his general subject,
for instance, some division of the law of torts, holds a conference
with his advisers when his tentative draft, so far as he has gone, is
painstakingly examined-and discussed section by section, and revised
if found necessary, to the end that it be presented to the counecil as
a tentative restatement of such division of his general subject. Later,
such restatement is presented to and by the counecil painstakingly
examined and considered section by section, and revised if found neces-
sary, to the end that it be presented to a general membership meeting
of the Institute, still as a tentative restatement, where it is again
examined and considered section by section. As vet, the general mem-
bership meetings have not finally approved any restatement of any
portion of any general subject, and probably will not do so except
upon the completion of a restatement upon some general subject.
However, a number of tentative restatements have been examined
and considered at such meetings and much new light thrown upon
them by discussions there had. All tentative drafts so far are still
sibject to further revision by the respective reporters, the couneil
and the general membership meetings. I have had the privilege of
attending one of the conferences, that of Professor Bohlen, the reporter
on torts, with his advisers. Being a member of the council, I took
this opportunity to do so, because it came at a time in my work when
1 was able to go east, more for the purpose of seeing a conference in
actual work, and noting the method and spirit of the work, than with
a view of lending any substantial aid as an adviser. I may here re-
mark that any member of the eouncil is privileged to attend any such
conference. A few of them, especially interested in some particular
subject, have attended the conferences having the subject under eon-
sideration. Some others have attended conferences evidently prompted
somewhat as I was prompted. I was much impressed with the ap-
parent earnest and painstaking character of the efforts of the re-
porter, his assistants and advisers, in the Ppreparation of the portion
of the restatement there under consideration; and am led to believe
that it was but typical of the spirit manifested by other reporters,
their sssistants and advisers. The consideration by the council of
the portions of the tentative restatements presented to it is of. the
same earmest and pzinstaking character,though possibly not so erit-
ical, because of the fact that the council has to consider all tenta-
tive restatements and pass them on to the general membership meet-
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ing for still further consideration. The director, the reporters and
their assistants and some of their special advisers are all compensated
for their services. 'The members of the council are not compensated
for their services, though they are reimbursed in the amount of their
expenses incurred in attending meetings and conferencs.

Professor Francis H. Bohlen, of the Law School of the University

" of Pennsylvania, is the Teporter on the subject of torts. He has pre-
pared a partial tentative restatement of the law on that subject to
the extent of 164 sections, which has been considered by the couneil
and the general membership meetings. Professor Samuel Willis-
ton, of the Harvard Law School, is the reporter on the subject of
contracts. He has prepared a partial tentative restatement of the
law on that subject to the extent of 174 gections which has been con-
sidered by the council and the general membership meetings. Pro-
fessor Floyd Mechem, of the Law Sehool of the University of Chi-
cago, is the reporter on the subject of agency. He has prepared a
partial tentative restatement of the law on that subject to the ex-
tent of 239 sections, which has been considered by the council and the
general membership meetings. Professor Joseph H. Beal, of the
Harvard Law School, is the reporter on the subject of conflict of
laws. He has prepared a partial tentative restatement of the law on
that subject to the extent of 330 sections, which has been considered
by the council and the general membership meetings. All of these
_ have prepared a considerahle amount of further tentative restate-
ment of the law on their respective subjects which has not yet reached
the council. The director, Dr. Lewis, is the reporter on, and has
commenced the preparation of a tentative restatement of the law of,
business associations. This general subject will include corporations
for profit and associations of a kindred nature and possibly partner-
ghips, though the full extent of the field to be covered under this gen-
eral heading is not yet determined. None of this work has yet reached
the council. Professor Harry A. Bigelow, of the Law School of the
University of Chicago, is the repofter on the subject of property,
real and personal, and has prepgred a preliminary report on that
subject, looking to the commencément of the preparation of a re-
statement of the law on that gerferal subject. This report is, in sub-
stanece, an outline of what is ¢ meeived to be the logical divisions of
this general subject and the efficient manner of its treatment. No
tentative restatement on that/ subject has yet reached the council.

Professor Austin W. Scott, of the Harvard Law School, is the reporter

on the law of trusts. He hag commenced a tentative restatement of
the law on that subject; he jand Professor Bigelow consulting with
each other as they proceed, the end that they avoid duplication of
work go far as possible. one of the work of Professor Scott has
yet reached the council. hen a tentative draft is prepared, it is
printed in pamphlet form, with comment following each section con-
stituting 1:,he proposed restafement. Copies of these are then dis-
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tnbutfad t-o members of the council, if to be considered by the council
a.nd1 dlgtrlbutecll to the general members, if to be considered at a gen-,
g;-;er:l:ie{gfershlp meeting, in ‘ample. time for study prior to such con-
.A special fund has been given to, and accepted by, the Institute to
flnanf:e .the preparation of what may be conceived to be a model code
of criminal procedure. There was some considerable objection b
mex.nbers of the Institute of the acceptance of this fund and the undersi
t'flklng of such work by the Institute, in as much as it might be con-
sidered as a departure from its real purpose as evidenced by the
express.ed sentiment at the original meeting, and as understood by the
C_arnegm Foundation in its endowment of the Institute. Howiver
sinee the general funds of the Institute would not be drawn upon tc:
bru}g about the preparation of such a proposed code, it was ?inall
decided !:o accept this special gift and undertake the,preparation osfr
what might be conceived to be a model code of eriminal procedure
though t?le_ doing of such work looks to the making of statutory law
Dean Wlll:.?.m E. Michael, of the Law School of the University ot:
Pennlsylvama, is the reporter on this subject, who, with Professor
Edwin R. Keedy of that school, is preparing a tentative draft of such
a code.' Nomne of their work has as yet reached the -council for con~
51de.zra.t101.1, though much research work has been done by them and
their .assmtants, particularly in the way of bringing together in com-
parative form the statutory criminal procedure provisions of the sev-
er.a.l ‘states of the Union, and in preparing a tentative draft for sub-
mission to the couneil of 57 sections up to and including the subjeet
of bail. ) It may be said in this connection that, while the Institute
may ultimately adopt what it conceives to be a model code of crim-
inal procedu}'e, it is not at all likely that the Institute will go an
further looking to the enactment of sueh a code by our leg'isla.ture;t

i ha.t di 0
Efforts in t rection I conceive t be work wholly apaﬂ'. fIO]'.ll trha-t

So¥n'e cqnsideration has been given to the subject of the general
c¥a351flca.tlon of the law; this, with a view of avoiding, as far as pos
sible, {:hat duplication and overlapping of treatment wl,'lich is so Eev:
alent in our legal literature. Dean Roscoe H. Pound, of the Hall')vard
Law School read at the 1924 meeting a very learned 'and enlightenin
Paper on this subject. His conclusions seemed not very hopeful o%
the makilng of an efficient classification other than a very general
one, which should descend but little into details. His observations
seemfed‘ to_suggest, in substance, that a very comprehensive, detailed
classification was hardly possible in so far as making for ,eﬁicienc
o'f the work of the Institute is concerned, and probably not even desf
sirable to that end. However, some attention iz being given to the
order of our progress. The subjects undertaken to be covered so
far are of prime importance in our jurisprudence at this time and
are of such outstanding character that at all events will be readily
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recognized as separate subjects in any scheme of general classifica-
tion which may be adopted by the Institute, if any general classifica-
tion ever is adopted. Other subjects will be taken up from time to
time and the work of restating the law ‘thereon assigned to reporters
of the best legal talent that liberal compensation can command. It
is hoped that ultimately the whole field af unwritten law may thus
be covered, but even when, and probably before, this shall have been
_fully accomplished, it is probable that new conditions rising in our
civilization, as in the past, will call for revision of restatement already
made, and the adaptation of fundamental principles to new condi-
tions as has been rendered necessary from time to time during the
whole course of the growth of the common law.

Although four years have passed since the commencement of the
work of the Institute, it is apparent that some considerable time, pos-
sibly several years, will yet pass before the publication of any re-
statement will be put out as the finally approved work of the Insti-
tute. Answering some friendly criticism directed to the seeming slow
progress being made, President Wickersham in his annual address to
the general membership meeting in May last, comparing the mani-
fest required labor and time of our present undertaking with the
lahor of years comsumed in the preparation of the Justinian Code
and the Code Napoleon under social and commercial conditions much
simpler and less involved than confront us, very pertinently observed:

«Qur work requires consideration of the decisions of the courts in
forty-eight separate states, and it must find its sanction in the volun-
‘tary acceptance of the work by bench and bar as an accurate statement
of the existing common law. Necessarily, to secure this accuracy,
the soundest learning and the utmost care and thorough research are
required. If only omne hundred pages are produced, they must be dem-
onstratably aceurate. The value of the work cannot be measured by
bulk, But, even so, We may reflect with satisfaction upon the rea-
gonable progress of the undertaking.”

It is not contemplated that common law methods of growth and de-
velopment will be departed from. No code in the Eurcpean sense is
contemplated. The purpose is not to change the law; but by research
to ascertain what is the law, and, where conflicting views of state
jurisdietions ohtain with reference to a particular subjeet, to ascer-
tain which is the soundest view touching such subject, viewed in the
light of fundamental principles and our present social, industrial and
commercial conditions. This, it is conceived, has been the real spirit
of the common law throughout the centuries of its growth. All such
adaptation of fundamental principles to new conditions, the Institute
will undoubtedly sanction only in a constructive and conservative
spirit. If its present attitude. be maintained, it will be constantly
conscious of the fact that its mission is mot the making of law but
the discovery of existing law as applicable to modern conditions, and
restating it in as simple understandable form as may be done in
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?mm_an _language. This is not a reform institution any more than an
fnst}tl_lt}on for research in the natural sciences is a reform
1_n§t1tut10n. It has mo propaganda looking to the curing of po-
litical or soeial ills through the lawmaking power. It neither advo-
cates nor opposes legislation looking to such ends. There is, no
doubt, a field for useful public service along these lines, and :rr’mn
people of good intention seem called to labor therein but’the Ameri}Z
can ng Institute has set its hand to the doing of oth:er work. It seeks
by painstaking research to rediscover that which we a.lready- have, to
rfass].u.:rect in a sense and bring to new discernible life and to pu{: in
simplifed understandable form that which is. becoming obscure
Roughly paraphrasing the saying of Him who brought His mes:
sage of good-will to the world some two thousand years ago, the Amer-
ican Law Institute can in all good faith say to the wor,ld' “Think
?;:r ’I, am come to destroy or even change the law, but to :Eiﬂfill the
.?hls undertaking has been prompted by the present complex con-
dition _of our law, not unlike the condition existing in the Roman law
preceding its harmonizing in that great work commonly known as
the Justinan Code, and in France preceding the enactment of the Code
-Napoleon. Those restatements, if they may be so called, being made
in statutory form, probably worked greater changes in’ the Roman
‘and French law than will the present undertaking work in our law;
for they, being a creation by sovereign legislative fiat, were th;

. making a law, though in a large measure only the remaking of law

In an ill_uminatin_g address by Governor Hadley of Missouri, delivered
at the .flrst meeting of the Institute in 1923, referring to the Justin-
ian Code and the Code Napoleon, he said:

“There are many interesting analogies to be
- . a - a
g}il;lspel i?i\éca). tgi';':a; Ill'gsztirqua_\ché_evemgnti,g between tgg ;glslta]?c?atrglw:;?
arification of that great syste juris-
g;uder}lt‘:ﬁ and the work that confronts ugs here 3;'n Emgfig: IEE:’-
da gf{; . deu work, of course, was vastly simpler even in an age
tha ad not yet accomplished the mechanieal achievement of
the printing press. Even with all our advantages of the print-
1ngb;1nress and other mechanical devices, we have a vastly greater
EEOF :ar; (;?anA‘:;ﬁs ;ctcomleleshe% uxzdﬁr Justinian or by the people
N , 88 Mr. Root has said, if we i
1;(; do so’methmg we will be lost in ‘the wilderness dcl:(} 1;?5;1?11?:
Wances, in the jungle of conflicting and confusing decisions
¢ may net accomplish all, but if we do not strive we will t
accomplish anything.” ne

) As stupendous as the task looms, may we not hope

ing and ingenuity of the lawyers of the United Staﬂesﬂaljﬁi t’?lfe 1;2::1(11_
will of. those_ who are furnishing the material resources for this un-
dertaking will be sufficient to affect, in at least some substantial
measure, the consummation of the aspirations of the founders of the

. American Law Institute. This is not an undertaking of mere vision-

ary character resting on nothing more than blind faith and desire
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but it is an undertaking conceived in the light of ;exp'erience.s anq .of
realities, with & consciousness of the large dimensions and _dlﬁ‘iculmes
of the task, and still accompanied by a fait}} ‘and hope which can at
least dimly see the great reward. If the vision of the founders he-
comes an accomplished rteality, it seems probable that the restate-
ment of the unwritten law in the United States, of t':he character a.l"ld
quality hoped for, the most ambitious und?rtaking in the whole h.ls_
tory of the common law, will be ranked in the minds of p.osterlty
with the Justinian Code and the Code Napoleon, as the third out-
standing milestone in the evolution of the jurisprudence of Europe and
America. We are admonished by one of the proverbs of‘ th,t’a 01d
Testament that “where there iz no vision the people-: pensh.‘ To
the minds of our conventional orthodox religim.}s tfnends, th1s., no
doubt, has particular reference to the possible _perlshmg of sustaun‘ng
spiritual qualities. But is it not equally ap‘phcable to thf)se sustam;
ing qualities which make for our future social an‘d material wel:_fare.
Is not the vision of the founders of the.American .Lav...r In':stltute,
tested upon a well grounded hope, prophetic of the continuing life and
renewed vitality of our jurisprudence, that it may serve well the
needs of a new and even better day?

(Applause.}

PRESIDENT MERRILL: We are to be favored with two solos
by Clarence T. Ward, 2 member of the Boise Bar.

(Sclos by Mr. Ward.) : o

PRESIDENT MERRILL: The next address will be_, “Building
a Judicial System for Idaho,” by the Hon. A. H. Oversmith, of Mos-
cow, Idaho. Mr. Oversmith. = (Applause.)

MR. OVERSMITH: Ladies and pentlemen, and I might al.lso add,
members of the bar, if any further statement is necessary in order
to address you: I want to say at the outset that anything that I
may say is written, and, preliminary to what 1 ha\:'re to say, 1 v:ra.n’t
to tell you now that anything that I may say this aftemoon‘ isn’t
going to be new., I don’t know of anything new that I can bring to
you. Things have been said so much better b}l,r some one else that I
don’t expect to say anything which would interest you as much
perhaps as what somebody has written.

1 was very much interested in the very able address whi.ch we ju.st
heard from Judge Parker. Summing it all up, it means sufnpl}fr this,
The Institute he speaks of, as it seems to me, iz merely trym.g.to
formulate into law the law as it is interpreted by the best. judlclz}l
decisions. That was attempted seven thousand years ago by what is
known as the Hammurabi code, which was mentioned in the prelimi-

nary announcement of this meeting. The Hammurabi code is nothing-

more or less than a statement of the law in accordancg with the judi-
cial decisions which had been handed down up to that time.
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In the preliminary announcement of this meeting the Board of
Commissioners of the Idahe State Bar and the Bar of Boise scems
to have had 2 misapprehension of the subject which has been as-
signed to me. In the folder which was sent out, the question is
asked, “Is there anything the matter with Idaho’s Judicial Sysem?”
also, “Should we create a Judicial Council and should our Courts be
Teorganized?”

Answering these questions in the order in which they appeared in
the announcement, there is nothing the matter with the Judicial Sys.
tem of Idaho, for the reason that we have nome. The writer has
been reading ancient history and portions of the Sumerian and Ham-
murabi Code rather than modern fiction and does not know anything
azbout a judicial council. Inquiry made of several members of the
Bar was fruitless on “What is a Judicial Couneil?” such as has been
established according to the announcement, According to the wealth,
population and the amount of litigation which reaches our State
Courts, Idaho has sufficient judicial machinery to take care of its

Jjudicial business and there is no apparent necessity for reorganizing
our Courts,

To say that we have no judicial system in Idaho is mo intimation
that our Courts are not performing or have not performed properiy
such functions as have been delegated to them by our comstitution and
laws. My subject does not imply any necessity for criticism, but on
the contrary the word “building” implies a constructive rather than
a critical discussion. If we can conceive of a foundation as being
somewhat separate and apart from a building, you will get a batler
conception at the outset of my burpose and intent in this diseussion.
Idzho is practically a new State, at least, it is a new State compared
to the period of statehood of our sister states east of the Rocky
Mountains. We have barely began to develop our wealth and re-
sources. In many instances our problems are not the problems which
confront other Courts. As we develop and utilize the natural Te-
sources and wealth of our State, many legal questions will. arise,
the settlement of which will depend upon our judiciary. The build-
ing therefore of a judicial edifice for our state is a matter of future
development. ‘ :

What has been done in the past has been merely in preparation for
the future as we have barely laid the foundation for a State Judicial
System. The superstructure will be the work of the present and
future generations. Even the foundations which have already been
laid may, at least in part, have to be repaired and possibly some
portions of it reconstructed in order to support the superstructure
which of necessity must follow development,.

The power and influence of our Courts, both National and State,
are comprehended by only a few out of our ‘millions of inhabitants,
Tt has always been the boast of American people that power rested
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in the people. Whatever power rests in the people, as a matter of
fact, is limited to the extent of judicial interpretation of both the
Constitution and the laws of our country and our State. We proudly
boast of our republican form of government and we have just reason
for our pride. Beck in his admirahle work on the Constitution says:

“In the American conception of government there is no abso-
lute sovereignity.”

The statement of the author is only true because of the limitations
which the Courts themselves have placed upon their own inherent
powers. The decisions of the Supreme Court of the United States
on the limitations of its own powers laid the foundations for our
National Judicial System, and our various State Courts have found
in these decisions the material necessary for the beginning of the
foundations of a State Judicial System.

The National Constitution in three short sections made provisions
for our Federal Courts. The power granted to our Federal Courts
and especially to the Supreme Court of the United States is absolute
and imperialistic in form. No bill of rights is reserved.

“The most effective restraint which freemen ever imposed
upon themselves is this extraordinary power.of the Supreme
Court. The Censtitution made the Supreme Court the final
conscience of the nation with respect to the powers of govern-

ment, and such it has continued to be with unbroken success to
this day.”

says Beck.

No such power as is exercised, and can be legally exercised, by
the Supreme Court of the United States is found in any other gov-
ernment. The provisions in the Constitution for a tribunal from
which there was and could be no appeal except through constitutional
amendment were not made haphazardly or without profound thought
and discussion in the convention. No precedent existed for granting
such extraordinary powers. Chief Justice Coke in one of his decisions
intimated the inherent power of the Court to nullify any legislation
which infringed upon the basic rights of mankind. Prior to our Na-
tional Constitutional Convention, French judges had often refused
to register the decree of the king, but they were imprisoned
and removed from office for faiflure to submit their judgment and
conscience to the will of the head of the State, In spite of what had
been said to the contrary, the debates in the convention are ample
proof that it was originally intended to vest in the Supreme Court
the final power and authority to protect any citizen as against any
law which infringed upon his basic rights as set forth in the Con-
stitution. The vesting of absolute and what might have become im-
-perialistic power in any tribunal was fraught with at least some
-potential danger, and it might be interesting could we ascertain the
4deas of each of the men who were responsible for the creation of
the Supreme Court. Why was this self-restraint imposed upon us,
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and why have we submitted to this same restraint for nearly a cen-
tury and a half? The answer is quite simple. The history of every
civilization and of every country prior to the adoption of our constitu-
tion reveals the fact that the inherent rights of man were best pro-
tected under those systems of government which created and fostered
an independent judiciary. We have continued to maintain our Fed-
eral Courts with all the powers delegated by the Constitution for
the reason that the absolute and imperialistic power, which has been
spoken of has only been exercised through necessity when and only
in such cases where there has been a plain violation of a citizen's
rights under the Constitution.

‘Our early judges found themselves confronted with problems, the

" solution of which, meant the success or failure of our constitutional

form of government. On the question of property rights, the decisions
of the colonial eourts and the decisions of the English courts under
the common law furnish ample precedents for the guidance of the
Court. ‘On those questions involving governmental functions and
the prohibitions on the power of Congress as defined and set forth
in the Constitution, it was necessary for the Court, through its own
reasoning and by following the sound judgment and conscience of its

" members, to lay dowr certain fundamental principles as a guidance

for not only the correct determination of the rights of the legislative and
executive branches of the government but also to map out and clearly
define its own powers and its own limitations. It is safe to say that
in the field of legal jurisprudence dealing with constitutional law and
departmental government, our country was and remains the pioneer
nation. American text books on constitutional law and the decisions
of the American Courts on this subject are now cited, and to a great
extent followed, in every country where constitutional government
exists, Judge Cooley gained an international reputation in that great
pioneer work of his called, “Constitutional Limitations.”

If the Supreme Court of the United States had done nothing else
in its first fifty years of existence than to hand down those decisions
which limited and eircumseribed its own power, the nation now and
in the future would owe the memory of these men its most profound
gratitude. It is easy to coneeive of a body of men exercising to the
fullest extent any delegated power. In fact the widest application is
most often sought whenever a known power is preseribed. But to
find a tribunal or a body of men which, through the reasoning of
its members and its own written decisions has limited its scope and
power, history records no parallel to the Supreme Court of the United
States.

Congress has passed and the President of the United States has
signed thousands of laws sinee this country became a nation and out
of all of this mass of legislation, the Supreme Court has only declared
something like fifty laws unconstitutional. Literally speaking, the
Supreme Court has never declared a law unconstitutional. The ques-
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tion of the constitutionality of a law can only be raised and will only
be determined by the Supreme Court upon a complaint of a person
who claims his constitutional rights have been invaded by an enact-
ment of Congress, or of any legislature or other governing body. The
decision of the .Court merely makes what we deem a constitutional
law inoperable as far as the law applies to the facts in litigation.

No State Supreme Court, as far as I have been able to learn, has
refused to follow the Supreme Court of the United States on those
rules of interpretation governing a person’s constitutional rights,
and in these decisions our own State Court ecan safely lay down the
same rules and the same reasoning as the Supreme Court of the
United States whenever the constitutional rights of a citizen are in-
volved in any litigation. ]

While litigation arising out of constitutional rights is small in com-
parigon to the mass of litigation reaching the Courts, yet those rights
are so important so as to deem it inadvisable to depart from the prece-
dents already established. Our own Supreme Court, with one or two
exceptions, seems to have followed these precedents and upon these
foundationd a Judicial System, as far as constitutional government
is concerned, can be safely built. :

" Leaving ' aside for the present any further discussions of the
foundations of a Judicial System as far as constitutional rights are
concerned, we come to the more fruitful source of litigation, namely:
litigation arising over property rights, and personal liberty, or in
other words, the duty of the Court to interpret and enforee the civil
and eriminal laws of our State,

In discussing the question of Courts, it should be kept in mind that
strictly speaking a Court is made up not only of the judiciary but
also of all members of the Bar and other officers incident to a judicial
tribunal. But in this discussion, the term Court will be limited to
a large extent to those elective officers whose duties it is to finally
interpret and lay down the law as expressed through the enactments
of the legislature, '

What is a’' Court? The most common definition which is found in
the decizions is as follows:

“A Court is a place where justice is judicially administered,”

On this subject of what is a court, I want to present the first topie
for the discussion which should follow. In my opinion the definition
is not comprehensive enough and does not limit the power of the
Court =s it ghould be limited. A better and more significent defini-
tion of a Court and one which is more compatible with at least my
own idea of a Court would be as follows:

“A Court is a-place where justice is judicially administered
in the manner prescribed by law.” ° :

Using the first definition as commonly given by the Courts them-
selves, there is, to my mind, an indication or desire upon the part
of the Court to usurp the legislative functions of government and
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to lay down its own rules or regulations in order to promote such
justice as satigfies the conscience of the judge upon whom rests the
determination of any right. Courts should have no inherent power
to determine whether or not any legislation promotes or retards jus-
tice. Assuming the constitutionality of a law, it is the duty of the
Court to interpret the law as it is written irrespective of whether
or not justice or injustice will result from its enforcement. To
adopt any other rule of construction is to abrogate any necessity
for a legislative body as the Court under itz own definition could ad-
minister justice according to the conscience of the members of the
tribunal without any legislative enactment. .

;I‘o illustrate: 1. Refer to Statute of Limitation on promissory
notes. '

2. Refer to the right of the Court to parole a convicted prisoner
under the age of 25 years of previous good character.

3. Refer to the right of a laboring man as against a merchant,
for instance, to recover attorney’s fees in suit for Wages.

_As a further illustration on this point, the Supreme Court of the
United States has laid down the rule that the Court will not inquire
i\nto the wisdom or folly of any particular enactment of Congress, nor
will the Court inquire into the motives which lead up to the passing
of any law, Even though a right which might be considered valuable
may be destroyed by legislation and that such was the intention of
the lawmaking body, vet the Court should not interfere unless the
motive appears in the act iself. Immediately following the Civil
War, Congress desired to establish a national curreney through na-
tional banks. Prior to the establishment of the national banking
law, state banks had undoubted Tight to issue currency, but with the
idea in view of compelling the state banks to cease issuing currency,
Congress placed an excise tax on all currency issued by any bank
except national banks. The Supreme Court of the United States
did not question the right of the state banks to issue currency, nor
did it question the right of Congress to levy an excise tax, and while
!‘.he law in faet destroyed the. valuable right of the state banks to
1ssue currency, yet the Supreme Court declared itself powerless to
interfere in view of the faet that Congress, in passing the law in
question, acted within its delegated powers and there was nothing in
the act itself indicating that the motive of Congress in levying an
excise tax was to destroy a right which the State banks had previously
exercised. -

The wisdom of enacting any particular legislation depends upon
the judgment and conscience of the members of the legislature and
the executive who approves of the law, and it is my contention that
under no circumstances should a Court in any manner eircumvent
the intent of the legislature by any forced eonstruction which might,
under certain facts, promote justice, The respons'ibility of the law
promoting injustice rather than justice must rest upon the legisla-
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ture and the governor, and a Court should refuse to entertain juris-
diction for the purpose of promoting justice at the expense of the law.
To decide a case in the furtherance of justice rather than in the man-
ner prescribed by law will result in much confusion and such de-
cisions establish precedents for both the bench and the bar which
will encourage litigation and appeals to the Courts for justice in spite
of the law. By reason of the limitations placed upon the courts dur-
ing the development of the common law, a most interesting departure
from its hard and fast rules gradually developed a Court of Con-
science or Equity. But even in the Courts of Equity certain funda-
mental maxims were established, one of which being that “equity fol-
lows the law.” Every effort should be made by the Court to promote
justice but mever at thé expense of the law.

Another subject which might form a source of frvitful discussion
is the question whether or not cur Supreme Court should follow a ma-
jority or a minority rule. On many legal questions which are sub-
mitted to our Supreme Court, there is a_divided opinion among the
various State Courts and in many instances we find divided opinions
between the Federal Courts and State Courts. The question of which
rule to follow must of mecessity be first presented to the Distriet
Court. Assuming that our own Supreme Court has not passed upon
the point in issue, the trial Court must adopt either one or the other
line of reasoning of other Courts. If the Courts are equally divid-
ed or even if there is a majority line of decigions, the final deter-
mination of the matter as far as the trial Court is concerned must
rest upon the conscience and good judgment of the trial judge.

There can be no rule laid down for the guidance of the lower Court
in making its decision, but assuming that the lower Court has adopted
the reasoning, logic and the sense of justice laid down by certain de-
cisions, what rule then should the Supreme Court follow on appeal?
There seem to be no adjudicated cases upon this question as far as
my investigation has progressed. In all appellate eourts such ques-
tions are looked upon as new questions to be decided according to the
reasoning and sense of justice of ity members. It would appear to
me that if our Supreme Court would adopt a rule or decide that

where there iz a divided opinion among the various courts on a con-’

troverted question and the lower court followed one line of decisions

the Supreme Court should adopt the decision of the lower court as the

law of the case and follow such line of supporting decisions.

By adhering to such a rule in deciding cases on appeal there
would be fewer appeals taken. TUnder our present procedure and
under the procedure of every other State, the final determination of
the rule to be followed by the covrts of the State rests entirely with
the Supreme Court and no matter which way the lower court may
decide the case, an appeal is bound to be taken as long as the Supreme

C‘qurt adheres to its right of reversing the‘lower court, whenever the

conscience and judgment_of the members of the Supreme Court hap-
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pens to differ from that of the trial court. If the trial court should
decide a controverted point against the greater weight of the authori-
ties, and contrary to the judicial trend of decisions, the Supreme Court
even under the rule as suggested could still exercise its function of
reversing the case and announcing the majority rule. But where the
courts are equally divided or where the line of reasoning adopted by
the trial court is not wrong beyond a reasonable doubt, the decision

-of the trial court should stand. Such a rule would cause the mem-

bers of the bar to carefully brief such a cause in the trial court. At
the same time the trial court would make a more careful investiga-
tion in order to determine not only the greater weight of authority
but the better and more logical reasoning on the controverted issue,
Much of the sentiment prevalent among both the trial judges and

* the members of the bar to the effect that the Supreme Court will have

to finally settle the question, might be obviated if the rule contended
for was adopted.

In an article in a recent issue of one of the leading law journals,
the author contended that a court had an inherent right to legislate
by judicial decision upon questions where the legislature had not

. acted. It is true the author of the article limited this right to extra-

ordinary oeccasions, but it is my contention that no court hasg any in-
herent power or any power to legislate by judicial decision on any
question whatsoever. If no legislation exists it should be the duty
of the Court to direct the attention of the next legislature or law-
making body to the subject matter whenever the Court is of the

" opinion that legislation is necessary in order to protect property rights

or personal liberty. It is rather diffieult, however, to conceive of a
situation where neither the common law nor any statutory law would
not be applicable in some form or other.

The fourth proposition which is submitted for discussion is the
question of our Supreme Court following its own decisions and cit--
ing its own decisions in support of any rule of law. While I do not
mean to state as a fact from a thorough investigation, yet a miore or
less casual reading of judicial decisions of our State and of other
States, leads me to believe that our Supreme Court relies less upon
its own decisions and its own announced rules of law than any other
State Supreme Court. It is very seldom that ohe reads a decision
of such Courts as Michigan, Iowa, Illinois, Indiana, California, Wash-
ington, New York and many other States where decisions from other
Supreme Courts are cited in support of a rule which has already
been .announced in other adjudicated cazes of the State. It is only
in exceptional cases where one finds cases from other States cited
in any decision where the Supreme Court of such State has previ-
ously passed upon a question of law, Imagine my surprise a few
years dgo on reading a decision of the Supreme Court of Idaho in
a case in which I was attorney for the respondent and had cited two
Idaho cases alone in support of a rule which I contended was de-
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cisive of one of the questions which was at issue in the case, to find
in the decision not only the two Idaho cases cited in support of the
rule but also many other cases from outside Courts. It is true the
decision was written by a distriet judge who was ealled in by the
Supreme Court, but it has always been my contention that the cita-
tion of authorities in addition to the authority of our own Supreme
Court was useless and entailed upon the judge writing the decision
the unnecessary labor of searching for and reading other authorities.
These authorities added nothing to what our own Supreme Court had
said on the subject. On this same line of discussion the Supreme
Court might well contend that if the Court has previously decided a
case upon any issue arising in the case which is being appealed, it

" would be incumbent upon appellant to cite the previous Idaho de-

cision and point out in the written argument wherein such previous
decision should not be decisive of the point at issue in the case ap-
pealed. Obviously the same rule could not be applied to any re-
spondent in an appeal unless counsel for respondent was attempting
to rely upon any exception which might exist of any previous rule
laid down by the Court.

Closely allied with the subject just under discussion is the ques-
tion of construction of those laws or statutes which we have hor
rowed from other States. The decisions of the Courts of the State
from which our law is copied, and which were rendered before we
adopted the law; should be followed by our own courts even though
against the weight of authority. Our Supreme Court has, in cer-
tain cases, followed the weight of authority, or as expressed in some
decisions, our Court has followed the better line of reasoning, rather
than the rule of statutory construction which all Courts, including our
own, have repeatedly announced. It is the exceptions made by the
Supreme Court which have caused confusion and doubts in the minds
of the members of the bar and the trial judges. If no deviation was
made from the rule contended for by the higher courts there would be
fewer -appeals.

Summing up all that has been said thus far, the aim of the Courts,
through decisions, should be to stabilize the law in every way posgi-
ble. This can only be done by following those judicial precedents
which time and experience have shown to be based upon sound reas-
oning and which on the whole have proven to aid justice, even though
in a few instances to follow such precedents may entail hardship on
a-litigant, Whenever possible the higher courts should endeavor to
set new precedents for the future, but not in deviation of _those al-
ready established. In recent vears there has arisen a feeling which
has found expression in certajn magazine articles that while great
advances have been made in all other sciences ,the science of law has
made no progress in the past two centuries. Whether this criticism
is a just one or mnot, the responsibility of any lack of progress must
to a very large extent rest on the legislative branch of our govern-
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ment rather than on the judiciary. The function of a Court ig to
interpret and not make laws. Courts may stabilize the law and the
legal procedure by following established precedents and by new rules
of statutory construction and procedure which may serve as prece-
dents to future generations and thus aid progress, but whatever real
changes may become necessary in the furtherance of justice and prog-
ress must come from sources other than the judiciary.

Much has been said in the press and on the public platform of the
fajlure to enforce our criminal laws, and to some extent at least, the
Courts have been criticised on account of the failure to mete out
proper punishment of the more serious erimes which have heen com-
mitted. This is a .subject which should be discussed by itself but it
is my contention that the Courts are not properly subject to the eriti-
cisms which have been made. With a rural population such as exists
in Idaho, we are not confronted to the same extent with what may be
termed the criminal element as are the more thickly populated states.
In the recent session of the legislature, there was an attempt made
to change the system of selecting jurors to try criminal cases. The
measure was defeated in the senate, and to my mind, its defeat was
justified. In a recent ease in my own county, two men were excuscd
for cause where by a close examination of each of them, it was found
that they could not conscientiously follow an instruction of the Court
with respect to the weight which should be given the testimony of
an accomplice. Under thé present system of selecting jurors to try
criminal cases, no cne has assigned any good reason why a fair and
impartial jury cannot be procured, The Supreme Court has also come
in for eriticism which is not merited under the facts, If there is any
just criticism due on aecount of the manner in which the criminal
laws of Idaho are enforced upon our citizenship should rest the re-
sponsibility for such eritieisn:. .

There is no doubt in my mind but what the office of Prosecutor,
or County Attorney, should be filled by the younger generation of law-
yers, even If the salary incident to the office wasg sufficiently large to
be atiractive to the older members of the bar. If those who violate
the law are to be convicted and punished for their offences the tax )

© payers must stand their fair share of what must be the necessary

cost and expense of properly conducting a criminal case from the
standpoint of the State. Legislation was passed by the .Tecent leg-
islature authorizing the County Commissioners of any County to re-
tain by the year or otherwise such additional counsel as might be
found necessary to assist the County Attorney in prosecuting and
trying the more important civil and criminal cases. As far as I know,
not one County has taken advantage of the law. Tt is a matter of com-
mon knowledge that many members of the bar receive in defense of
one criminal case a greater fee than is paid by the people for legal
services for prosecuting the criminal cases arising in the County in
one entire year. What is now paid the County Attorney barely com-
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pensates him for the civil work done for the County. It is quite safe
to say that if the people were willing to pay a reasonable value for
legal services in the prosecution of criminal cases and such willing-
ness was expressed through their various Boards of County Com-
missioners, there would be no room for criticism, at least not in Idaho.

There is one proposition which I am about to mention and which
probably will cause no dissenting voice from the members of the bar
nor from the members of the judiciary. It is one, however, upon
which too much emphasis cannot be laid. I refer now to our very
much underpaid judiciary. In my own district, we have a judge
who is now serving his twenty-ninth consecutive year on the district
bench. When he first took his oath of office he received a salary of
$3000.00 a year, which, at that time, according to the purchasing
power of money, was equivalent to at least $7500.00 at the present
writing. Members of the Supreme Court receive the meager salary
of $5000.00 & year, when as a matter of fact, if our present judges
‘were paid at all in comparison to the emoluments of that office at the
time Idaho became a State, the salary would not be less than
$12,000.00 per year. We cannot expect to build up a strong judiciary
without just compensation for services rendered. Neither the trial
Court nor the Court of Review is the proper place for any lawyer to
round out his career as it is sometimes expressed. But the office of
judge, either the District or Supreme Court, should be made suffi-

ciently remunerative so as to attract the young men of ambition who -

would prefer the judiciary rather than the work of an active prac-
titioner. We have five members on our Supreme Court only one of
whom hags served beyond ome elective term. I doubt if there is a
similar situation in any other State Court. What I have said is not
at all in criticism of the personnel of our present Supreme Court, and
probably not one member of a present court would disagree with me
upon the proposition that the value of a judge’s services on the bench
increases ordinarily in proportion to the length of his service.

The members of the judiciary yield a tremendous power and in-
fluence over the every day life of the citizens of the State. - We must
look to the Courts for the preservation of life and liberty. No com-
parison should be made between the emoluments incident to the other
state offices and the members of the judiciary. We do not draw from
the professions in order to fill the executive and ministerial offices
incident to state government. Custom and political exigencies seem
to demand rotation of office execept the judicial offices. The mistakes
of the executive or the ministerial officers of government can be cor-
rected in a space of two years, while any mistake of the judiciary is
irreparable at least to the parties interested, and by the establish-
ment of judicial precedents such mistakes may become a serious mat-
ter to a large number of citizens.

In discussing the question of salaries, it is also well to keep in mind
the long period of preparation which is absolutely necessary in order
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to fit a person for the judiciary. Under present conditions, a judge
must have at least six years of college training which is only the
least expensive part of the necessary training. After his admission
to the bar, he must go through a period of at least ten years of study
and close application to work with few clients and with fewer pieces
of shekels with which to hold body and soul together. To expect the
bench to attract and keep in service young men or any men of abil-
ity without any prospect of advancement upon a salary which means
only a bare existence is folly. While the salary may sometimes look
attractive to the young man who is just entering upon his career as
a lawyer, he soon learns that there is a larger and wider field for
his services than the bemch and where the remuneration is at least
prospectively large enough to serve as a counter-attraction, hence we
find too many men of ability leaving the bench for other fields of
endeavor.

If we are to have courts which will carry weight in other jurisdie-
tions, we must have a continuity of service and we must attract young
members of the bar towards a judicial career. This cannot be done if
no hope of reward is held out except a bare existence. It must also
be remembered in any discussion of judicial salaries that it takes
years to build up confidence and ‘a clientele in any community and
unless the bench is made sufficiently attractive, those members of the
bar who are enjoying a comfortable competence out of their prac-
tice have every reason to believe that additional years of experience
will build up greater confidence and a greater clientele, while the
lawyer on the bench seeg his previous clients scattered and no future
before him except a salary which is less than the wages received by
many sckilled mechanics. The members of the bar in the State of
Idaho possess sufficient political power and influence, if united in a
common cause, to bring about at least a substantial raise in salary for
each member of the State Judiciary. We should unite upon a program
of this kind which cannot help but be beneficial to the electorate at
large and the results will fully justify any effort which we may put
forth to bring about a more satisfactory situation. Incidentally the
members of the bar cannot help but be benefited if we can attract
and retain men with proper qualifications upon the bench.

Necessarily in an address of this kind, only a few subjects can be
touched upon. Discussions coming out of meetings of the state bar
cannot help- but be beneficial to both the bench and bar. The pass-
age of the law creating the State Bar Association and providing
sufficient funds from its members to allow it to function properly
is a step in advance and should be approved by us. Associated to-
gether in a common cause, namely the upbuilding of a Judiceial Sys-
tem for Idahio, cannot help but bring about a wholesome feeling of
responsibility and confidence between mnot only the members of the
bar but also between the Judiciary and the bar.
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There is one field of endeavor and a field of work which is neg-
lected in a most extraordinary mander by the profession. In both
houses of the present legislature and out of a membership exceeding
100 there were only four lawyers who devote their entire time and
attention to the practice of law. The attention of one of the four
was almost entirely taken up with remedial acts due to supposed de-
feets in our highway distriet laws., Another ome of the four took his
responsibilities rather lightly for reasons which are not necessary
to relate either in criticism or otherwise, and had it not been for the
unselfish, gratuitous assistance rendered by certain members of the
Boise bar, the legislature would have been swamped with legal prob-
lems impossible of solution in a sixty-day session. There has al-
ways been more or less of a feeling that legislatures are dominated
toc much by its lawyer members and that the presence of lawyers in
the lepislature is wholly unnecessary, but after the layman reaches
the legislature, he is only too glad to accept of the services of the
legal member in most every field of legislation.

As memhbers of the bar, we serve somewhat in the capacity of a
guardian over the property rights of our clients to say nothing of
the protection often rendered to their lives and liberty. It is only
when we are unable to agree among ourselves that we report our

differences to the Court for final adjudication and settlement. It is’

therefore the duty of members of the bar to sacrifice of their time'
and talents in order that correct rules governing property rights and
correct principles of law find their way into our statutes. There
should be at least sufficient active practicing attorneys at law in each
branch of the legislature to fill the judiciary committees.

(Applause.)

PRESIDENT MERRILL: Ladies and gentlemen, we will now
have the report of the Committee on Resolutions, by Mr. John W.
Graham, of Twin Falls, chairman of the committee.

MR. GRAHAM: Mz, Chairman,

PRESIDENT MERRILL: Mr. Graham.

MR. GRAHAM: Ladies and gentlemen, the veport is short.

We, your Committee on Resolutions, do heartily commend the un-
tiring work and earnest efforts of our Bar Association Commissioners
in conducting the affairs of the Association during the past year.

We recommend that the Idaho Bar approve and adopt the canons
of ethies of the American Bar Association and that we adopt the pro-
cedure provided in such canons in all diseiplinary proceedings.

We believe that the American Bar Association is performing a real
service in our country and we suggest to our members the advis-
ability of joining this parent organization.

We recommend the recodification of our statutes and the elimina-
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tion there from of obsolete matter. We, therefore, suggest that a comn-
mittee be named to determine what laws are in fact obsolete.

That District Judges in fixing minimum sentences should give
greater consideration to the faets involved and with that end in
view we recommend that the Board of Pardons formulate rules and
.suggestions for the use of Prosecuting Attorneys and District Judges
in administering our indeterminate sentence law in order to bring
about un@formity of punishment in the interest of justice.

Inasmuch as the delays in the hearing and trial of cases and pro-
ceedings in the Supreme Court have long been recognized by the laity
a_nd the members of the bar as a very great evil in the administra-
tion of justice and the disposal of business and should be remedied
at the earliest possible date, we recommend that the members of
the Supreme Court, they being entrusted in the final analysis with
the administration and execution of the Judicial Branch of our gov-
ernment, call into conference the District Judges, the members of
the Bar Commission and other members of the legal profession, with
a hope that some concrete action may be taken along legislative
lines for the hastening of the administration of justice.

We feel that the members of the Supreme Court are the best in-
forrped as to the cause of delays in our judicial system and are better
equipped to recommend an appropriate remedy. It seems absurd
that we, the members of the legal profession, cannot put our judicial
house in proper shape. It is a certainty that if the legal profession
does not take action in the near future to remedy these ills, the laity
will take the subject into their own hands and possibly give us some-
thing that we do not want.

We suggest that some of the matters that might be considered by
the Supreme Court as a remedy are as follows:
A. Some restrictions on right of appeal to the Supreme Court.
B. The creation of an intermediate Court.
C. Appointment of a commission or commissions until the Court
- gets caught up with its work.
D. Cut out the Court on wheels and have Supreme Court sit at the
Capitol only,
E. Dispense with oral arguments unless required by the Court.
F. The adoption of memorandum decisions where possible,
. The conservation of time and labor by the elimination of
lengthy dissenting opinions.
To the members of the Boise Bar and to the citizens of Boise we
extend our thanks in appreciation of their fine hospitality.

JOHN GRAHAM,

G. L. TYLER,

AR GOFF,
Commitiee on Resolutions.
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RESOLUTION

In view of the fact that the Supreme Court of the United States on
May 31, 1927, in the case of Rhea vs. Smith held that under the
Missouri Statute making judgments of state courts of first instance.
liens from time of renditien and those of district courts of the United
States liens only at the time of filing in the office of the county clerk,
there was no such conformity as to prevent operation of the provis-
jons of the Federal Act of August 1, 1888, and therefore a judgment
of the District Court of the United States became at once 2 lien on
all properiy within its territorial jurisdietiom, and

WHEREAS, the Idaho Statute is very similar to that of the State
of Missouri, and

WHEREAS, many of the abstract companies in the State of
Idaho do not include in thelr certificates attached to abstracts the
matter of federal judgments, .

BE IT RESOLVED, That there be referred to the legislative or
some other committee to be appointed by the Commission the matter
of investigating the case above mentioned and its applicability to
the State of Idaho, and make such recommendations as may seem
proper to the end that appropriate legislation be recommended for
the next session of the legislature if such legislation seems Tecessary
and also that there be uniformity in the certificates of abstract com-
panies with references to Federal judgments.

MR. GRAHAM: Mr. Chairman, I move that the report be
adopted.

MR. TYLER: 1 second the motion.

PRESIDENT MERRILL: The report of the committee has been
presented, and it has been moved and seconded that the same be
adopted.

MR. OVERSMITH: Mr. Chairman.

PRESIDENT MERRILL: Mr. Overemith.

MR. OVERSMITH: I agree with the entire report, except the
recommendation contained therein of establishing an jntermediate
court. I really believe that until we are able fo pay the judiciary of
this state sufficient compensation to keep men upon the bench and
attract men to it, that we had better not go on record as favoring
the establishment of any other courts. I therefore move you, as a
substitute motion, that the report be adopted, that that portion of the
report be stricken out, and that the report be adopted as amended.

PRESIDENT MERRILL: You have heard the substitute motion.
What is your pleasure? .

MR. GRAHAM: Mr. Chairman.

PRESIDENT MERRILL: Mr. Graham.

MR. GRATIAM: I think possibly our friend, Mr. Oversmith, has
taken too seriously the recommendations contained in our report. The
matters suggested were simply suggested for consideration by the
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court. We are not recommmending that all 7 i

‘Should be. embodied in the law, lﬁ:tt simply ﬁ.:i};l esici‘lmerg:z\iieilslgag..: S:.e "
involved in the report should be considered by the Supreme C l‘e
and the members of the Bar Commission. P e Gourt
th.I\I}I:,. ()VERSMIT.H: I Wez.nt to say, Mr. Chairman, that I dont
think 1 have taken it too seriously. This report will be prinfed, and
it will go'out over the state to the members of the bar, as fav, n

f.he establishment of another court. It won't be read W’ith the Z?Il:lg
1nt_ent that was in the minds of the members of the committee wher?
this report was adopted. The laity of the state will, T believe, read

into that the favoring of another court. I think we ought to concen- )

trate our efforts towards buildin
g up the courts we al
rather than sugg(-_:st'ing any such thing. already have,
i‘{RESIDENT MERRILL: I have heard no second.
PII;. — ¢ 1 will second the motion.
ESIDENT -MERRILL: The substitute motion has been sec-
onf\i{ed. Are there any further remarks?
R— i [ i
R, — :  Mr. President, _I would like to hear the reso-
PRESIDNE : 5 i
I T MERRILL: Mr. Graham, will you read that again,
{Mr. Graham read again the recommendati
ations.)
MR, GRAHAM: The language of the regolution is that we sug-
ge;} Rthat those matters be considered only.
, ————————: Mr. Chairman, as I understand Mr. O i
g — I , r. Oversmith,
s ision “B thaﬁ he objects to. Is that correct, Mr., Over-
di?:‘i.éd(Zi;V];]:}l?.SI\f‘IT']'_{:t That is absclutely coxrect. My motion is
o the elimination of th “ i
e e ose words, “The establishment of an
JUDGE H. H. TAYLOR: Mr. Chai
. : LT H . irman, I assum is-
cuspsg'ng the elimination of that one feature? © you sre s
ESIDENT MERRILL: It 4 § i
I RRILL,: It ds a substitute motion that that be
tm‘-lTBD'GEf TAYL(_)R: It occurs to me that most of your attendance
v hls rom Boise. Th-ere are two little things that occur to me
01:5, the advoeacy' of calling in the District Judges and prosecuting:
:_dnrneys. That is a suggestion only, one of the things for us to con-
ci, ue:tm:.nci when I say “us” I mean individually, not representing the
o 1:a. all. However, that suggests the desirability of an appropria-
non o pay the expenses of calling in the district judges. There is
o way to pa.y. their expenses. It will be impossible for us to make
:lfeto_f t’hat without evading the law, without creating an expense
co;.] isn lt-:L an expense rec?gnized by law, for the district judges to
o e in here. I am heartily in favor of such a meeting. The court
‘as'game'd a grea_t dfeaI of benefit in the last two years from asso-
ciation with the district judges, from their coming in to sit as com-
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missioners, from their sitting with us and bein_g hfzre and vigiting.
It would be a wonderful thing to have the distriet judges meet once
a year, but there is no provision for their expenses.

The second thing I have in mind is that you are mosftly southwest
jurigdietion lawyers, from this immediate vicinity, going on rec?rd
as recommending to the legislature that they do away with holding
a term of court at Pocatello and a term of court at Moscow and a
term of court at Lewiston, where, previous to this year, we-‘hav'e held
two terms each year, this year only one each, ar_td you are going to
vote, as a State Bar, with just about one out of f1f1_;y of the bar.from
Pocatello, Lewiston or Coeur d’Alene here t-o voice any sentiment
against it, to take the court off of wheels. But if you “tll]. analyze tha}::
question you will find that we hear at Polcatello thirty cases eac
time we go there. Assuming that that requires one attorney on each
side, that iz sixty attorneys. It is safe to say t}{at there are twenty
or thirty attorneys who appedr at Pocatello, fifteen or twenty at
Coeur d'Alene, and the same at Lewiston. We don’t want to advocate
placing upon the litigant the expense of sta'ndling at least threg days
of his lawyer’s time on a railroad trip to Boise, whez? you can take
the court to Couer d’Alene or Lewiston for an outside expense of.
$550 and hear all thirty eases, when you can do the same thu:tg for
a week at Pocatello. I doubt if you want to go on record, in the
absence of the people from the places where we do go on wheels., and
pags a State Bar resolution that that provision should be abolished.

PRESIDENT MERRILL: Any further remarks?

JUDGE JOHN C. RICE: Mr. Charman:

PRESIDENT MERRILL: Judge Rice.

JUDGE RICE: I would like to suggest that if there is any one
thing where there is an inherent right in the members of the Supreme
Court, it is the right to file a dissenting opinion. )

Just one word more on this whole report there. I wonder if we
are not inclined to magnify somewhat the so-called evils of the con-
gested condition of the Supreme Court calendar. It iz an evil,_but
I am afraid that in dwelling on it so much we are magnifying it to
some extent even in our own minds, further than we ought to. But
what I wanted to say in that connection is not in any criticism of
what was suggested here. I want to raise the question as to whether
we are really directing our attention to the solution of the problems
before us. I am rather inclined to think that we have enough judie-
ial service in the State of Idaho to handle the business of the state
expeditiously and well. I am wondering whether the real solution
would not be found in providing for a stronger executive direction
of the judicial timber which we have, rather than along the lines of
the suggestions in that report. I am not so sure in my own mind
but what an improvement could be made in the matter of directing the
activities of the different judges and the appellate judges, with added
Powers to use the district judges in appellate work to a greater ex-
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tent than we have now, under the guidance and direction of a well
equipped judieciary officer. I suggest that as worthy of consideration,
at least, in connection with the problems that we have before us.

. PRESIDENT MERRILL: Any further remarks:

MR. FRANK MARTIN: Mr. Chairman.

PRESIDENT MERRILL: General Martin.

MR. MARTIN: It is pretty well known, at least to most of us here,
that during the past year, at least, the Supreme Court has been making
heroic efforts to remedy the various evils which are mentioned in
the report, in completing the work that has accumulated for a number
of years, and especially here at Boise." They have been handicapped,
along lines sugpested by Judge Rice, by the fact that there is no
adequate system of correlating the work of the district judges with
the Supreme Court. If we had some method of legislation, or pérhaps
Constitutional amendment, by which the head of the Supreme Court,
or the Chief Justice, could direct the work of the distriet judges, by
which, when a number of district judges were called here to sit with
the Supreme Court, they really, in fact, or as a matter of fact, would
be members of the Supreme Court, and their decisions were equal to
that of a judge of the Supreme Court, we have more than judges
enough in the state to do the work; there isnt any question about
that, Our people in some of the judicial distriets have taken delight
in having plenty of local judges, and there are plenty of judges in
this state to do the judicial work in the state, if there were some
way by which the head of the judicial system could direct their work
and have them work in the place where the work was needed and take
them away where it isn’t needed. If. when a distriet judge is ealled
in to sit in the Supreme Court, he really became a member of the
Supreme’ Court while sitting there, much of this difficulty we have
could be remedied.

Now I am not especially opposed to the matters of recommendation
to the Supreme Court, but the fact is that they have all been consid-
ered by the Supreme- Court, and considered and considered, There is
nothing new there suggested that will be of any benefit to the Su-
bpreme Court, They have heen working hard during the lasé year
to try and remedy these very things, and they have had every ome
of them in mind. There ig no particular benefit in spreading them on
our records.

JUDGE TAYLOR: M~ Chajrman,

PRESIDENT MERRILL: Judge Taylor.

JUDGE TAYLOR: I just want to ask, as a matter of informa-
tion, if I might paint a picture of the Supreme Court calendar that
is not quite so blue. At the beginning of this year we had 828 cases
pending. The first of August we had a tabulation made by the
clerk, and during that time we had disposed of 193 cases, Last year,
in the entire year it was 185, You give us twenty-five cases a month
and we will write them. We are going to write more than twenty-
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five each month from now until Christmas. We will dispose of more
than 100 more cases. Our aim is not less than 800 cases a year. That
will be perhaps fifty-two more than have ever been written by the
Supreme Court in its history in one year, if I am correct, and I don’t
think that five judges write any faster than three. There have been
152 appeals filed in that time. Taling the month of August, you have
100 appeals. With the cases pending, I think I can ‘agsure you—
because we aré going to confine cur time for the next four months
to the wrting of decisions—you won't have sixty-seven cases in the
Boise Division that are over a year old. In Pocatello we have fallen
a little behind. But by the first of March, if we don’t name an earl-
ier term at Pocatello, we will have wiped out every case in the Boise
Division that. is over a year old, and that is pretty near a millenium
in Idaho, as far as you can hope for the present. In the North there
are just thirty-two cases pending at the present time, which wouldn’t
justify a term of court in the North as early as in Pocatello. Foca-
tello had ninety at the beginning of the year. We have written thirty,
and one or two old cases were brought over here on stipulation, and
a few disposed of, and Pocatello now has 100. But if its proportion
of appeals is carried out, while we were writing thirty, it has filed
forty, and that, will demand an early ferm at Pocatello. We some-
times lie awalke nights, and sometimes we sit up, thinking of when
we can catch up with this calendar, but we will be caught up, as far
as the Boise term is concerned, by next March first, so that there
won't be a case pending then that is over a year old. And I want
to tell you what that will do to some of you Boise lawyers: It will
make you file your transeripts. Where appeal has been taken the
transeripts haven’t been filed in some cases for two or three or four
or five or six months. It will make you file your briefs. " We set
cases in June and July and have applications for an extension of
time to file briefs in cases that have been pending in the Supreme
Court for more than a year and a half. The transcripts wouldn’t conie
up, and you ask for extension of time. That is largely corrected
now since the reporters are getting paid for the transcript. They
find they have more time than they used to think they did, and the
transcripts are coming up. This court is doing everything it can to
bring the business up to date.
" Pocatello will be the sufferer next spring, but no doubt some meth-
od will be taken to give Pocatello its full quota of hearings after
March first, if not before. ] :
If we can write 800 cases this year, we can write 300 cases next
vear. There wont be a change in this court next year. The Legis-
lature won’t take up a lot of our time, coming in on the floor, ask-
ing us this, that and the other thing, and we won’t be spending any
of our time with the legislative committee trying to get our salaries
inereased, and we will save several weeks on that. Thg picture
isn’t so blue as you think
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MR. OVERSMITH: Your idea is to eliminate that from the reso-
lution?

JUDGE TAYLOR: There is an open season on judges, and what-
ever you choose to do with us is all right. There was eriticism in
Boise recently over a decision that shouldn’t have caused so much of
a furore, when you consider that that probably iru't the only mistake
we have made. I am not going to sign any opinion ever. If I may
tell just a short one: When I was first appointed I was living over
at the hotel and stayed there a couple of weeks, and a bellboy went
through the lobby and said, “A call for Mr. Taylor,” and he did the
same thing the day before. And it seems there were two Taylors
there, and a friend said, “Educate that boy; get him to call you
Judge Taylor.” And I said, “What Taylor are you locking for,”
and the bell boy said, “Just a minute and I will see,” and he came back
and said, “Hermie Taylor”” So say what you please—how and when
and where; it is an open season.

MR. TYLER: Mr. Chairman: As a member of the committee
and also a member of the Pocatello Bar, I wish to take 2 moment’s
time. The committee announced to the chairman that any proposi-
tions that any of the members of the bar had we would be glad to. ae-
cept and consider and present to this association. It appears that this
discussion hag centered around one part of the resolution here where-
in your committee makes several suggestions. I hear no criticism as
to the suggestion that it would be a good thing to have the Supreme
Court bench and the District Courts meet, ete., so that now, at this
time, in order to expedite matters, I move you, as an amendment to
the substitute motion, that this report be adopted, with the elimination
of the part wherein it starts, “We suggest some of the matters that
might be considered by the Supreme Court as a remedy are as follows,”
and then the following sub-paragraphs A to G. I move that as an
amendment to the substitute motion.

MR. OVERSMITH: I would accept that, with the consent of my
second.

MR, ——————: I consent.

PRESIDENT MERRILL: Gentlemen, have you anything further
on the substitute motion?

MR. T. K. HACKMAN: It wouldn't be in order, would it, to
amend that? 1 intended to offer a resolution. Under the present
law we pay the reporter for the transcript, and under that rule some
of us have had the transeripts paid for months and can’t get them,
unless we come to the court here to get a writ of mandate, The sug-
gestion I intended to put before the committee—and I would like to
put it as an amendment there now—is to request the Supreme Court,
if they can, to adopt the rule that after the attorney makes a de-
posit with the Clerk of the Court, that the Clerk can pay the re-

porter when he files the transcript, and that that be a-complince with
the law.
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JUDGE TAYLOR: You might make that as a recommendation
direct to us, Mr. Hackman, )

MR. HACKMAN: Al right.

JUDGE RICE: I rise just for a little information here. The sug-
gestion of this last speaker raises a question in my mind as to where
we should go with certain ideas we may have. I have prepared a
suggestion which I want to get up to the proper representative of
this association, but I assume that the legislative. committee would
take that.

PRESIDENT MERRILL: The Bar Commission would refer to
its Legislative Committee any matters that the bar might be inter-
ested in in that respect.

PRESIDENT MERRILL: Are there any further remarks on the
substitute motion that has now been adopted, that is to say, for the
adoption of the report, with the elimination of the paragraph, sub-
divisions A to G?

MR. GRAHAM: T wish to acquiesce in the suggestion of the mem-
ber of the committee, by reason of the fact that we have succeeded
in doing one thing, and that is, getting the subject discussed. I am
surprised at the suggestion made by the gentleman in regard to the
work that is being done by the Supreme Court. Why don’t you ad-
vertise your work?

JUDGE TAYLOR: I am not a eandidate for office for the next
five years.

MR. GRAHAM: You will be, some day, possibly. We had a meet-
of our bar, some thirty-five members, last Tuesday evening, and every
single member of the bar criticised the members of the Supreme
Court because they were not working. -

MR, ——————————: Not every member.

MR. GRAHAM: They had the wrong facts, which they were dis-
cussing. Several of them made the statement that the five judges
were not turning out as much work as three—absolutely false. They
didn’t know what the facts were.

JUDGE TAYLOR: That was true last year and the year be-
fore, Mr. Graham.

MR. GRAHAM: We had a hard explanation to make to the laity
when we went and asked for an inecrease in the membership of the
courts, and now they say five men can’t do more than three. There
is something wrong. If five men can’t do more than three, let's go
back to three.

PRESIDENT MERRILL: The question on the motion has been
called for. It iz a substituted motion, which in its present form I
understand will carry with it the adoption of the report, if the motion
is carried. All in favor of the substituted motion say “Aye.”

The report is adopted.

Is there any further discussion on any other matters or unfinished
business?
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MR. OVERSMITH: Mr. Chairman, let me make one suggestion,
in reply to the gentleman over here who reserves the right to write
a dissenting opinion. A dissenting opinion can be written with fully
as much force by simply citing a case which the judge thinks is de-
cisive upon the question. He could writ a dissenting opinion, and
simply say, “I dissent from the opinion of the majority, and base my
dissent upon the logic and reasoning of” that case.

PRESIDENT MERRILL: Any further discussion?

Any unfinished business?

I am about to declare the meeting adjourned, if there be nothing
further,

We are adjourned,
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