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Ethics, Fiduciary Duties, and a Call for Mentors

Frederick J. Hahn, llI

Law schools have historically excelled
at teaching the law. By the time stu-
dents graduate and sit for the bar exam,
they often know more black-letter law—
contracts, torts, constitutional law—than
they ever will again. Yet, knowing the law
is not the same as knowing how to prac-
tice it. Law schools rarely teach the judg-
ment, practical skills, and professional
instincts essential to “lawyering” in the
real world. Those lessons are acquired
through experience and, most effectively,
through mentorship.

Finding a good mentor can mark the
difference between becoming a compe-
tent lawyer and a truly exceptional one.
A mentor helps cultivate sound judg-
ment, professionalism, and the practical
wisdom necessary to serve clients effec-
tively. Importantly, the value of mentor-
ship is not limited to those just entering
practice. For senior members of the bar,
mentoring offers professional fulfillment
while reinforcing the high standards that
have long distinguished Idaho’s legal
community. At its best, mentoring is not
about recounting war stories or past
victories, but about communicating core
values, modeling integrity, and shaping
the next generation of attorneys.

As a young lawyer, I recall one such
lesson that has guided my career. One of
my early mentors offered the simple but
profound reminder: “Remember, lawyers
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can do many things, but they cannot change
the facts.” This truth is critical to effec-
tive and ethical practice. Practicing with
this admonition in mind helps attorneys
navigate the mandates of the Idaho Rules
of Professional Conduct (“IRPC”) while
staying faithful to the fiduciary nature of
the attorney-client relationship.

Facts as the Immutable Anchors
to Ethical Advocacy

No matter how artful our advocacy
is, the facts at issue in any controversy are
immutable. There is no room in ethical
practice for “alternative facts.” Rule 3.3 of
the IRPC forbids lawyers from knowingly
making false statements of fact or law
to a tribunal (IRPC 3.3(a)(1), (a)(3)), and
Rule 4.1 prohibits knowingly false state-
ments to third parties (IRPC 4.1(a)). These
core obligations reinforce the early lesson
that acknowledging the facts of a case is
fundamental to professional integrity. A cli-
ent untethered to the truth, paired with an
attorney willing to overlook false testimony,
creates a dangerous scenario for any liti-
gated conflict. Unfortunately, in an age of
disinformation and “alterative facts”, these
challenges seem increasingly common.

Beyond Advocacy: The Lawyer as
Fiduciary and Counselor

Our duties to clients extend far beyond
courtroom zeal. The IRPC recognize that

attorneys are not merely advocates but
fiduciaries, charged with exercising inde-
pendent professional judgment and render-
ing candid advice. This includes counseling
clients to resolve disputes when the facts or
law favor settlement over litigation. The
obligation of zealous representation can-
not be elevated above our fiduciary duty to
advise clients responsibly.

Too often, clients insist they would
“rather pay their lawyer” than settle with
the other side. Fidelity to our fiduciary
role requires us to counsel against such
short-sighted positions. True advocacy
sometimes means urging compromise,
even when clients are resistant, because it
serves their best interests.

The Perils of “Win-At-All-Costs”
Advocacy

Increasingly, some practitioners
appear tempted by a “win-at-all-costs”
mentality, cloaking it in the rhetoric of zeal-
ous representation. Yet Idaho law makes
clear that zeal divorced from candor, loy-
alty, and judgment is not advocacy but a
breach of fiduciary duty. As the Supreme
Court emphasized in Parkinson v. Bevis,
165 Idaho 599, 448 P.3d 1027 (2019), attor-
neys are fiduciaries first and foremost, and
when zeal eclipses judgment, fiduciary
duties are compromised. In recent cases,
the Idaho Supreme Court has admonished
attorneys for their lack of candor in appel-
late practice. An attorney’s willingness




to shade the truth for perceived tactical
advantage may result in professional dis-
cipline and illustrates that “winning” by
any means necessary is, in truth, losing
one’s professional compass.

Moreover, pushing litigation forward
despite adverse facts, weak legal footing,
escalating fees, or heightened client risk
is not zealous advocacy, it may be a breach
of fiduciary duty. Such conduct jeopardizes
the duty of loyalty, implicates IRPC 1.5(a),
and violates the Preamble’s command that
representation be both zealous and princi-
pled. True advocacy does not mean fighting
every battle; it means acting in the client’s
best interest. Where settlement offers cer-
tainty, reduces cost, and minimizes risk,
advising compromise is not weakness but
fidelity to one’s fiduciary role. Failure to
temper zeal with judgment risks trans-
forming advocacy into an ethical breach.

The Idaho State Bar
Mentor Program

Mentorship remains central to cul-
tivating these professional values. The
Idaho State Bar maintains a formal Mentor
Program, accessible through the ISB web-
site.! The program pairs experienced
attorneys with newer lawyers seeking
guidance. Senior attorneys may submit an
application identifying their background
and areas of interest, and newer attorneys
may contact the Bar—currently through
Teresa Baker at tbaker@isb.idaho.gov—
to be matched with a mentor.

The program’s success, however,
depends upon participation. To preserve
the high standards that define our pro-
fession in Idaho, we need more experi-
enced lawyers willing to guide the next
generation. For senior members of the bar,

mentoring is not only an opportunity to
give back but also a way to ensure that pro-
fessionalism, integrity, and ethical advo-
cacy remain hallmarks of our practice.

F.J. Hahn is currently
a commissioner serving
the 6" and 7" districts of
the Idaho State Bar. He
attended the University of
Idaho College of Law and
works in Idaho Falls.

Endnote

1. https://isb.idaho.gov/member-services/programs-
resources/mentor-program/.
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Bar Exam Update

NextGen Bar Exam Update

Abby Kostecka

In July of 2026, Idaho and ten other
jurisdictions will be the first to admin-
ister the NextGen Uniform Bar Exam
(“UBE”). The NextGen UBE is designed to
balance the skills and knowledge needed to
successfully practice law and is touted as a
better assessment of the qualifications nec-
essary to become a lawyer. Additionally, the
modernized format of the exam, entirely
online, is designed to ensure that graduates
and new admittees are prepared to com-
petently engage in the practice of law.

The NextGen UBE has been in the
making since 2018; guided by the results
of a comprehensive, empirical three-year
study, the National Conference of Bar
Examiners (“NCBE”) planned for the ear-
liest stages of the implementation process
to begin in 2021 and 2022. The NCBE’s
process included several phases of research
testing and statistical analysis, with the
implementation timeline continuing until
2028. 40 jurisdictions have adopted the
NextGen UBE and will have adminis-
tered the new exam in or before 2028. The
current examination is comprised of the
Multistate Bar Examination (“MBE”), the
Multistate Essay Examination (“MEE”),
and the Multistate Performance Test
(“MPT”). The NCBE intends for the final
administration of the MBE, MEE, and
MPT to take place in 2028.

In 2023, the Idaho State Bar Board of
Commissioners established the NextGen
Task Force to explore whether they should

NextGene

Bar Exam of the Future

recommend adopting the NextGen UBE in
Idaho. As a result of their work, the Idaho
State Bar membership approved Resolution
24-01, which recommended to the Idaho
Supreme Court that Section II of the Idaho
Bar Commission Rules be amended to
implement the NextGen Bar Exam in Idaho.
In February 2025, the Idaho Supreme Court
entered an order amending the admis-
sions rules consistent with Resolution
24-01, replacing the current UBE with
the NextGen UBE.

The important work of the NextGen
Task force is ongoing. As next summer
approaches, the Task Force will continue
to meet and discuss important topics
and decisions, including setting a passing
score, portability with states who have not
administered NextGen, and standard-set-
ting guidelines for Idaho. The Task Force
will also monitor ongoing developments
with the NextGen UBE, as the NCBE con-
tinues to assist jurisdictions with prepara-
tion and troubleshooting.

The Idaho State Bar is working
collaboratively with the NCBE and the
University of Idaho College of Law to
prepare—both substantively and logisti-
cally. The Bar is fortunate to have a long-
standing collaborative relationship with the
University of Idaho College of Law, which
graciously provides the primary testing site

for the July bar exam. The NCBE is assist-
ing with site engineer and proctor training,
as well as ensuring the exam location pos-
sesses the appropriate and necessary Wi-Fi
capabilities for this wholly digital exam.
Finally, the NCBE and the Idaho State Bar
are coordinating efforts to provide Idaho
applicants with exam content scope out-
lines, question samples by type, and an
exam software preview.

Idaho is at the forefront of legal edu-
cation reform by adopting the NextGen
UBE. The Idaho State Bar has taken delib-
erate steps to prepare both applicants and
legal educators for this significant transi-
tion. Efforts to support applicant success
reflect Idaho’s commitment to innovation
in legal assessment and ensuring that
future attorneys are well-equipped to meet
the demands of modern legal practice.

You can contact Abby Kostecka,
Licensing Director, at akostecka@isb.idaho.
gov or (208) 334-4500 with any questions.

Abby Kostecka is the
Licensing Director of the
Idaho State Bar. Her job
duties
ing applying and being
admitted to the Idaho
State Bar, and MCLE accreditation and
compliance for attorneys in Idaho. She
worked as a prosecutor for Ada County
prior to joining the Bar. She received her
undergraduate degree from the University
of Kentucky and her law degree from
Gonzaga University.

include oversee-
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New partnership status? Job Change? An office move?

- Submit to Around the Bar!

IDAHO STATE BAR
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Submit your announcement to the next issue's Around
the Bar column by emailing ccarns@isb.idaho.gov.
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Department Report

Department Report:

Abby Kostecka
Annette Strauser

MCLE Information

The Idaho State Bar Mandatory
Continuing Legal Education (“MCLE”)
Department administers the rules govern-
ing accreditation of CLE programming in
Idaho and monitors Idaho attorneys’ com-
pliance with MCLE requirements.

Course Accreditation

A program must meet the accreditation
standards in the Idaho Bar Commission
Rules. The MCLE Department receives
over 6,000 accreditation applications annu-
ally. Individual Idaho lawyers do not pay
application fees. Commercial course pro-
viders pay a $75 application fee.

10 £ Advocate « October 2025

»
2

MCLE & Licensing

Compliance

Idaho attorneys must complete at least
30 Idaho-accredited CLE programs every
three-year reporting period, including at
least three ethics credits. No more than 15 of
the 30 credits can be “self-study,” which refers
to an attorney watching a recorded program.
Live CLE programs include in-person
classes, as well as live webcasts. Attorneys
can earn three hours of CLE credit for each
hour spent teaching a CLE. Attorneys can
also earn up to six CLE credits per report-
ing period for published legal writing.

Every year, approximately 1,750 Idaho
attorneys (one-third of the Active mem-
bers of the Idaho State Bar) are required
to report their MCLE compliance to the
Idaho State Bar. The MCLE Department

verifies Idaho attorneys’ compliance with
the MCLE requirements.

Ongoing Work to Review MCLE
Compliance Requirements

In 2025, the Board of Commissioners
of the Idaho State Bar approved the cre-
ation of a Mandatory Continuing Legal
Education Task Force, whose goal is
to review Section IV of the Idaho Bar
Commission Rules. In reviewing Section
IV, the Task Force is contemplating several
topics, including changes in credit hour
requirements to place Idaho on parity with
other states and allowing MCLE credit
for activities other than those listed in Bar
Commission Rule 404. The Task Force is
currently collecting information about




all 50 states’ mandatory continuing legal
education requirements for comparative
purposes.

Spotlight on MCLE
Department Staff

The Idaho State Bar is fortunate to
have experienced and talented staff in the
MCLE Department. Nelda Adolf, Calle
Belodoff, Karen Carlisle, and Kim Wilson
skillfully handle thousands of applica-
tions, field inquiries from course provid-
ers and attorneys, and help attorneys navi-
gate the MCLE compliance process.

Abby Kostecka is the
Licensing Director of the
Idaho State Bar. Her job
duties include overseeing
applying and being admit-
ted to the Idaho State Bar,
and MCLE accreditation and compliance for
attorneys in Idaho. She worked as a prosecu-
tor for Ada County prior to joining the Bar.
She received her undergraduate degree from
the University of Kentucky and her law degree
from Gonzaga University. Things Abby likes:
the smell of freshly cut grass, newly washed
sheets, cold lake water on a hot day, and
painting by numbers. Things Abby hates: the
smell of gasoline, anything banana flavored
that is not a banana, couples that share social
media accounts, when babies wear bows big-
ger than their heads, and hellgrammites.

Licensing Information

All Idaho State Bar members must
comply with the annual licensing
requirements of Section III of the Idaho
Bar Commission Rules. The Licensing
Department administers these rules and
assists members with compliance.

Annual Licensing Renewal

The 2026 annual licensing renewal
will begin in late November/early December
when the online licensing portal is opened,
and the paper licensing packets are mailed.
The normal February 1 and March 1¢
deadlines fall on Sundays in 2026 and will

Fee Increases

The annual licensing fees are increasing with the 2026 licensing renewals:

Active or House Counsel Member, starting with fourth full year

of admission ($485)

Active or House Counselin the first, second, or third full year of

admission ($350)

Inactive or Emeritus Members ($170)

Senior Members ($80)

Members age 72 years or older, regardless of status ($80)

be extended to the following Mondays. The
deadline for paying the 2026 licensing fee and
completing the required forms is February 2,
2026. Licensing not received by February 2
will be subject to a late fee. The final dead-
line is March 2, 2026. The names of attor-
neys who do not submit their licensing by
March 2 will be given to the Idaho Supreme
Court for cancelation of their licenses.

Online Licensing

Attorneys who have completed their
licensing renewal online within the past
two years will automatically be presumed
to be renewing online again for 2026. An
email will be sent to all licensed members
notifying them of the upcoming licens-
ing and allowing them to choose an alter-
native renewal process.

Online licensing renewal is encour-
aged for all members, it reduces paper,

Please remember:

postage and time. Individual attorneys and
firms can submit licensing online and pay-
ments can be made by credit card or elec-
tronic check. In addition, firms can submit
the licensing online and pay with a paper
check by using the “voucher” option.

The online licensing portal will close
beginning on March 3, 2026, and will not
reopen until the 2027 licensing renewal
period begins. All firm renewal attorney
rosters from the past year will be cleared
out before the next renewal period begins.

Membership Information

All members are required to provide the
following membership information, which
shall be considered public information:

*  Fullname
* Name of employer or firm (if
applicable)

* Keep the Bar informed of all changes to your membership

information.

Any changes to the above information must be submitted within
thirty days—except for changes to the eService address which
must be submitted within seven days.

Address changes can be submitted online at https://laserfiche.
isb.idaho.gov/forms/addressupdate.

The mailing address, phone and email are required, but do not
use your personal information unless you are okay with having
it in the public records.

Changes to your eService (“iCourt”) email need to be submitted
to the Bar first so it can be passed to the Idaho Supreme Court.
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*  Mailing address

*  Phone number

*  Email address

e eService Email address (active
and house counsel members only)

New membership cards will be mailed
in mid-March 2026 following the final
licensing deadline.

Licensing and Status Changes

In addition to changes to membership
information, licensing and status changes
occur throughout the year. Attorneys
whose trust account or professional liability

insurance changes need to update their
records with the Bar. New trust account
and professional liability insurance cer-
tificates can be requested at any time.
Attorneys interested in changing
status should review Section III of the
Idaho Bar Commission Rules and con-
tact Annette Strauser (208-334-4500 or
astrauser@isb.idaho.gov). Please note
that most transfers to inactive or senior
status can be made with annual licens-
ing. All other changes need to be made
through the Licensing Department.

Questions?

Please feel free to contact the Bar if
you have any questions about the licens-
ing requirements (208-334-4500 or
licensing@isb.idaho.gov). We are here to
assist you with your licensing needs.

Annette Strauser is the
Licensing/IT Administrator
responsible for licensing,
membership and IT ser-
vices. She was born and
raised in Idaho, graduated
from Boise State University and has been
with the Idaho State Bar for 42 years.
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Featured Article

Endowment Lands: A Sovereign Startup, Sacred Trust,

& Promise for the Future
Alli Olson

hat are endowment lands? Are

they public lands? Or are they just
open to the public? Aren’t they owned
by the state? So, they’re managed for the
people of the state...right? Endowment
lands are, well, complicated. But their
underlying principle is fairly straightfor-
ward. This article endeavors to answer
each of the above questions by taking a
retrospective look at where these lands
originated and why they were created, so
that their function in today’s society can
be understood. Let’s start with the most
important question...

Where Did They Come From?

Endowment (n. a gift of money or
property to an institution for a specific pur-
pose) lands were gifted to some states by the
federal government upon statehood to sup-
port public institutions, primarily public
schools. Their origins can be traced from
present-day statutes and constitutions back
through statehood and territory acts, to
the equal-footing doctrine, the Northwest
Ordinance, and the Land Ordinance.

The Land Ordinance of 1785
(“Ordinance”) created a survey system
to inventory and dispose of land owned by
the general (federal) government. The
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starting point for the entire survey system
was to be where the Ohio River flowed
from Pennsylvania’s southern border.
From there, the Ordinance required a rect-
angular survey system to divide the land
into township and ranges. Each town-
ship was to consist of thirty-six sections;
each one square mile section was to con-
tain 640-acres.'

Within the Ordinance, the continen-
tal congress granted some land, sold some,
and reserved certain, yet unnumbered,
sections. The most important reserva-
tion (for the purposes of this article) was
for the “maintenance of public schools.”
Reserving each township’s “central sec-
tion” signaled the early government’s first
intention to use lands to support public
institutions. Once surveyed, the central
section became section sixteen.

As the United States acquired land
from foreign governments, tribes, and
the original colonies, it was surveyed
according to the Ordinance’s survey sys-
tem, reserved, and, among other things,
disposed of pursuant to various westward
expansion acts such as The Homesteading
Act of 1862 and the Desert Lands Act of
1877. The 1785 Ordinance’s survey system
persists today as the Public Land Survey
System and is administered by the Bureau
of Land Management.

In 1787, the Northwest Ordinance
(“NW Ordinance”) created a system of gov-
ernance for the territory north-west of the
Ohio River (i.e. the area that had just been
surveyed under the Land Ordinance). It also
established the procedure for joining the
Union and provided that three to five states
were to be established from what became
known as the Northwest Territory. The
territories that formed from the Northwest
Territory were eventually “enabled,” via
congressional enabling acts, to draft and
submit a state constitution and, hopefully,
officially join the Union. The Northwest
Territory gave way to present day Ohio,
Indiana, Illinois, Michigan, Wisconsin, and
the eastern portion of Minnesota, each of
which were admitted “on an equal footing,
in all respects” with the original states.’

The equal-footing doctrine holds that
each state admitted into the Union is equal
to the original thirteen states “in power,
dignity, and authority” and that each state
is “competent to exert that residuum of sov-
ereignty not delegated to the United States
by the Constitution itself In an attempt to
put new states on an equal footing with the
original thirteen states, who owned the land
within their borders when it agreed to form
the Union, Congress granted a “fixed por-
tion of the lands within [the new state’s] bor-
ders for the support of public education.”



The equal-footing doctrine is often
associated with the public trust doctrine.
This association is because the public
trust doctrine is inherent in the equal foot-
ing doctrine.® The public trust doctrine
stems from English common law (which
stemmed from Roman civil law). When
the American Revolution occurred, the
people of the thirteen colonies “became
themselves sovereign; and in that charac-
ter hold the absolute right to all their nav-
igable waters, and the soils under them,
for their own common use, subject only
to the rights since surrendered by the
constitution to the general government.””
So, just as the original states obtained
title to the beds and banks of navigable
waters from the English post-Revolution,
so did subsequently admitted states since
“a State’s title to these sovereign lands
arises from the equal footing doctrine and
is conferred not by Congress but by the
Constitution itself.”

Aside from helping create the equal
footing doctrine, the NW Ordinance laid
the foundation for how to join the Union.
It was, in essence, the first territory act.

As the United States’ title to land
expanded westward, more territories
started to form. The territories that mor-
phed into the individual states as they are
known today were all formally recognized
by congressional territory acts akin to the
NW Ordinance. Subsequent territory acts
confirmed the 1785 Land Ordinance’s res-
ervation of the central section, section six-
teen, for common schools. For example,
Idaho’s Territory Act, section 14, states:
“When the lands in the territory shall be
surveyed ... sections numbered sixteen
and thirty-six in each township in said
territory shall be, and the same are hereby
reserved for the purpose of being applied
to schools in said territory[.]”

Like the states that emerged from
the Northwest Territory per the NW
Ordinance, subsequent territories would
eventually be “enabled” by Congress to
join the Union via enabling acts, which
were, essentially, Congress’s terms and
conditions for joining the United States
of America. Upon receiving an enabling
act, the territories would convene a

constitutional convention to draft a con-
stitution that, at minimum, provided
for the act’s terms and conditions."” If
the constitution was deemed acceptable
by the general (federal) government, the
territory would be admitted “on an equal
footing” into the Union via a Presidential
Proclamation."

The terms and conditions Congress
used in enabling acts varied very little
between each act. Seeing the precedent set
by newly admitted neighbor states, some
territories took it upon themselves to ini-
tiate the process of joining the Union.
They did so sans enabling act by conven-
ing a constitutional convention, drafting a
constitution based on recent enabling acts
and constitutions, ratifying it, and then
submitting it to Congress for approval.
Since there wasn’t an enabling act, if the
constitution was sufficient, a congressio-
nal admissions act was drafted, passed,
and approved, and the state was admitted
into the Union “on an equal footing”. This
was Idaho’s path to admission."

It is within these enabling or admis-
sion acts that endowment lands, as they
are known today, were officially born.
Consistent with the 1785 Land Ordinance
and territory acts, enabling and admission
acts reserved section sixteen within each
township “for the support of” common
(public) schools.”” Thanks to that same
Ordinance, these “in place” grants were
easily identified, or would be once sur-
veyed, and title to surveyed and unsur-
veyed sections was transferred upon
admission."* If the land wasn’t available for
whatever reason at the time of statehood,
the state could select “in-lieu,” aka “indem-
nity,” lands to make up the difference.”®

In later acts, additional acres of land
were also often granted from the federal
government to the states. These “in quan-
tity” grants were to support other public
institutions, such as, in Idaho’s case: “uni-
versity purposes;” “an agriculture college;”
“a scientific school;” “normal schools;” “an
insane-asylum;” “the state University in
Moscow;” “the penitentiary;” “other state,
charitable, educational, penal, and refor-
matory institutions;” and “public build-
ings.” The “in-lieu” and “in quantity”
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grants were to be selected as the legislature
may provide, under the direction of the
Secretary of the Interior, from the sur-
veyed, unreserved, and unappropriated
public lands of the United States within
the state’s boundaries.

The further along the timeline of
states being admitted into the Union, the
more land was granted for public institu-
tions. This trend is most noticeable in rela-
tion to public schools. “Between the years
1802 and 1846 the grants were of every
section sixteen, and, thereafter, of sections
sixteen and thirty-six. In some instances,
additional sections have been granted.”*
Nearly all states surrounding and includ-
ing Idaho were granted both sections six-
teen and thirty-six “for the support of”
common schools."” Arizona, New Mexico,
and Utah are instances where sections two
and thirty-two were granted in addition to
sections sixteen and thirty-six.

As Congress granted more of the fed-
eral government’s land, it imposed more
conditions within enabling and admission
acts. When states joined the Union, they
assented to the terms and conditions of
their enabling or admission act by ratify-
ing their constitution.” So, what exactly
did the states sign up for in accepting the
granted, or “endowed,” land?

Honorary Obligation or
Sacred Trust?

“Although the basic pattern of school
lands grants was generally consistent from
State to State in terms of the reservation
and grant of the lands, the specific pro-
visions of the grants varied by State and
over time.”"

In states admitted early on, like
Alabama and Michigan, the Supreme
Court has found that the sparse language
surrounding the grant of lands did little
more than create an “honorary obligation,”
not a trust.”’ In these states, the granting
language said little more than that section
sixteen was “for the use of schools.”*'

In later-admitted states, like Arizona
and New Mexico, there is no question as
to whether Congress intended to create
a trust when it granted the lands. Their
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enabling act plainly states that “all lands
hereby granted ... shall be held by the
said State in trust” and that “[d]isposi-
tion of any of said lands [or of any money
derived therefrom]... in any manner
contrary to the provisions of this Act,
shall be deemed a breach of trust.”>

Most states, like Idaho, fell between
the two extremes. Since Congress evolved
its legislative approach to granting school
lands, a case-specific analysis of a state’s
enabling or admission act is required to
determine whether a trust was created.”

Congress can, without question, cre-
ate a trust. It need not use the term “trust”
nor know it is creating one if it manifests an
intention to create a trust relationship.?* One
way a trust relationship is created is when
a trustor (the U.S.) transfers property (the
land) to a trustee (the individual states) to be
managed for a specific purpose (i.e. “com-
mon schools”) with enforceable duties.*

As  explained, Alabama and
Michigan’s grant “for the use of” was not
enough to create enforceable duties. So,
what was? In Colorado’s enabling act the
Tenth Circuit found “a sufficient enu-
meration of duties to indicate Congress’s
intent to create a fiduciary relationship”
with the state since it prescribed: (1) how
the lands are to be disposed; (2) at what
minimum price; (3) how income from dis-
posals is to be held; (4) what may be done
with the interest accrued from the income;
and (5) the permanent nature of the assets
for the “support of” public institutions.*

Idaho’s land granting act, along with
many other western states’, enumerates
similar, if not identical, duties. Idaho’s
admission act requires that: if disposal of
education lands occurs, it be done at public
auction and that the proceeds constitute a
permanent school fund, of which only the
interest may be used to support schools;
certain lands granted by the act may not
be sold for less than ten dollars an acre;
and that all “lands granted shall be held,
appropriated, and disposed of exclusively
for the purpose herein mentioned in such
manner as the legislature of the state may
provide”—among other things.”

These fundamental duties created a
fiduciary relationship between the federal
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Congress granted these lands to provide

financial support to public institutions and

put the newly admitted state on an equal

footing with the original states.

government, as trustor, and the individual
state, as trustee. Accordingly, traditional
trust law principles, including fiduciary
duties, have been imposed by courts. So, in
addition to following the duties prescribed
by the trustor in the act granting the land,
the state must carry out the purposes of the
trust with undivided loyalty, in good faith,
and in a way that a prudent person “of good
business sense and judgment” would act in
regard to their own affairs®®. The state may
further constitutionally or statutorily bind
itself to additional duties, but, fundamen-
tally, as trustee, the state must manage the
trust for the sole benefit of the beneficiary.
The trust corpus, or body, is twofold.
One is comprised of the physical land
granted “for the support of” a certain pub-
lic institution. The other is a fiscal trust,
“the principal of which is derived primarily
from the sale or lease of [granted] lands.” ¥
The two corpuses work in conjunc-
tion with each other. Both are permanent
and inviolate. One cannot be significantly
reduced without the other growing. For
example, if granted lands are sold, money
is gained. The land trust diminishes,
but the fiscal trust grows. The fiscal
trust’s principal is protected since only
the accrued interest may be expended to
support the institution to which the land
was granted. When exchanging endow-
ment land for other land (which is a com-
mon practice among western states) the

acquired land becomes a part of the land
trust so that neither the land nor fiscal
trust is significantly diminished.

The endowment land and fund are
independently and collectively a “sacred
trust” that must be managed for the bene-
fit of the beneficiary.* Beneficiaries receive
all the trust’s benefits, without having to
do much, if anything. Here, they are the
public institutions that received land in the
enabling or admission acts. For example,
public schools in Idaho are the beneficiaries
of the land within sections 16 and 36 and
the revenue derived from that land.

Congress granted these lands to pro-
vide financial support to public institutions
and put the newly admitted state on an
equal footing with the original states. Given
that these lands were intended to help the
new state financially support various public
institutions, the question becomes—how
are the lands managed to generate revenue?

How Are They Actually Managed?

When states ratified their constitu-
tions, they accepted the trust and its terms
“by an ordinance irrevocable without the
consent of the United States and the peo-
ple of the State.”®' Some states took their
fiduciary duty to financially support the
public institutions seriously by inscribing
a financial management mandate within
their constitution.



Idaho’s original constitutional man-
date was to manage the lands “in such a
manner as will secure the maximum pos-
sible amount therefor[.]” In 1982 that man-
date was changed to language that remains
today. Now, management must “secure the
maximum long term financial return to
the institution to which granted.” Acting
as trustees for the state, the State Board of
Land Commissioners “is granted discre-
tion in determining what constitutes the
maximum long term financial return.”*

Originally, Colorado’s constitution
mirrored Idaho’s original constitutional
mandate. In 1996, a voter-approved amend-
ment, which was challenged and upheld
(twice), heralded a “new management
approach for the land trust” by announcing
a “sound stewardship’ principle.” * Instead
of managing the lands “in such manner as
will secure the maximum possible amount,”
the lands are to be managed “in order to
produce reasonable and consistent income
over time” and “in a manner which will con-
serve the long-term value of such resources,
as well as existing and future uses[.]”**

Montana is unique in how it has inter-
preted the trust created in its enabling act.
Since the Montana’s inception, it’s constitu-
tion has held “all lands of the state” that have
been granted to the state by congress “in
trust for the people, to be disposed of here-
after provided, for the respective purposes
for which they have been ... granted.””

The constitution provides for the endow-
ment fund trust but otherwise provides
no fiscal guidance for how to manage the
lands. Statutorily, however, the state board
of land commissioners must administer
the trust to “secure the largest measure
of legitimate and reasonable advantage to
the state” and “provide for the long-term
financial support of education™¢ while
managing the lands under a “multiple-use
management concept” that recognizes
“some land may be used for less than all of
the resources” and avoids “impairment of
the productivity of the land.”*’

Other western constitutions, original
and current, do little more than acknowl-
edge the granted lands and require the
revenue be held for the use of schools.
Even still, those states, along with most
others, provide statutory guidance on
how to fulfill the fiduciary obligations
associated with managing endowment
lands. Even with a fiscal mandate, some
variation of trust law’s “prudent investor
rule” lingers in the background guiding
management practices and decisions.
Throughout the varying approaches the
duty to manage these lands (and revenue)
for the sole and exclusive benefit of the
beneficiary remains unalterable.?®

To execute their duties as trustees and
administer the trusts most western states
have a constitutionally® or statutorily*’
created board of land commissioners. The

..are these lands public lands or

just open to the public?

board serves as trustees on behalf of the
state and oversees the management of the
“sacred trust.” States with land boards often
have an “administrative arm” to carry out
the day-to-day duties of being a land man-
ager. These divisions, departments, or
agencies, depending on the state, all report
to the board and are bound by the same
fiduciary obligations of the “sacred trust.”

In Idaho, for example, the constitu-
tion created the state board of land com-
missioners consisting of the governor,
superintendent of public instruction, sec-
retary of state, attorney general, and state
controller.** The Department of Lands is
statutorily created and acts as the Board’s
“administrative arm.”?

Other states, like Arizona** and
Nevada,* just have a statutorily created
division, department, or agency to act as
trustee and oversee all aspects of manag-
ing and administering the trust.

How Do They Generate Revenue?

Initially, most western states “pur-
sued an aggressive policy of selling off
the school-grant lands both to provide
income for the state’s public schools
and as a means to spur settlement in the
state.” For this reason, some states, like
Nevada, have very little trust land left
(in Nevada’s case, about 3,000 of the esti-
mated 4,000,000 granted acres remain).
But, just as Congress’s legislative approach
to granting lands changed throughout the
years, so did the state’s approach to man-
aging those lands. Over the years, states
have seemingly shifted from disposal to
retention. While endowment land sales
are still a prevalent source of revenue,
states have found ways to generate revenue
while retaining title to the lands.

State management activities vary
depending on a variety of factors such as
the type of resources available on the land,
what the land is best suited for, and how
the state has interpreted its duties. Most
states lease endowment land for a variety
of purposes, most commonly, timber har-
vesting, agriculture, grazing, oil and gas,
renewable energy, and mineral extraction.
Heavily timbered states, like Idaho, derive
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most of their revenue from timber harvests
while mineral-heavy states, like Utah,
derive most of their revenue from min-
eral extraction. Arizona, Colorado, and
Montana generate a significant amount of
revenue from commercial, residential, and
recreational leasing. Colorado’s leasing
program includes carbon sequestration
and ecosystem services (e.g. a pollinator
program). Overall, the state, as trustee,
has broad discretion to determine how to
fulfill its fiduciary obligations to the ben-
eficiary.*s Other uses are also permitted—
literally and figuratively—like public access.

Before turning to the final question—
are these lands public lands or just open to the
public? —here is a quick recap. Endowment
lands were granted to help support var-
ious public institutions, such as public
schools, and are held in a “sacred trust” by
the respective state to support those vari-
ous public institutions. They are “working
lands” and must be managed as such.

The term “public lands,” evokes dif-
ferent meanings for different people, but it
is commonly associated with land owned
by the government (usually federal) that
is open to and managed for the general
public (usually under a multiple use and
sustained yield management approach).
While endowment lands are managed
by a governmental agency and may be
open to the public, they are held in trust
and are managed to financially support
their associated beneficiary. So, funda-
mentally, endowment lands differ from
the traditional use and understanding of
“public lands.” Practically, however, that
difference can be hard to distinguish.

Just because they’re “working lands”
doesn’t necessarily mean that they’re closed
for public use. In Idaho, Oregon, and
Wyoming, endowment lands are gener-
ally open for responsible public use, free of
charge. In Colorado, endowment lands are
closed for public use unless a lessee opens the
land up for such use. And, while Montana’s
constitution states that the granted lands
are “public lands of the state,” it, along with
Arizona and Washington, require a fee to
use endowment lands (think of the Idaho’s
Parks and Recreation Passport that you can
purchase when registering your car). So,
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once again, whether endowment lands
are open to the public depends on the
state and how it, as trustee, has interested
and implemented its duties.

One thing is certain, regardless of
the state, endowment lands are special.
They represent a unique piece of western
land policy that highlights the impor-
tance of land and public institutions and
that has persisted since the inception of
this nation. While land management
policy and approaches evolve over time,
this “intergenerational,” “sacred trust”
between a state and its public institutions
has endured the test of time and will con-
tinue to do so given the states entrusted
with endowment lands continue to
responsibly manage both the land and
fiscal corpus of the sacred trust to benefit
current and future beneficiaries.

Alli Olson is an environ-
mental attorney and proud
Idaho native. She obtained
her B.A. at Boise State
University and ].D. with
an emphasis in Natural
Resources and Environmental Law from the
University of Idaho.
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The Need for Speed: Expediting Permitting for Mining
and Infrastructure—Safely

Andrew A. Irvine

magine you're running late for a flight.

You get into the TSA line, which snakes
longer than expected. People fumble
with their countless carry-ons, one person
argues about the “new” twenty-year-old lig-
uid restriction, and you worry you’ll miss
your departure—yet you wouldn’t skip the
safety checks. That’s what permitting
often feels like: urgent projects—mines,
transmission lines, power generation—are
waiting for security to clear while the line
moves at a snail’s pace.

National leaders and state govern-
ments increasingly recognize that we need
to open more “TSA Pre-Check lanes” in our
permitting process. In Idaho, the Strategic
Permitting, Efficiency, and Economic
Development Executive Order (the “Idaho
SPEED Act”) tried to do just that. At the
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federal level, Executive Orders (“EO”) 14,241
and 14,285 are expanding fast-track permit-
ting lanes to critical-mineral projects via
FAST-41. Congress is weighing in too, with
its own proposed SPEED Act. This article
takes you through those developments (cur-
rent as of the date of this submission), shares
what’s already moving (some mines are now
in FAST-41), and discusses the challenge
of speeding up projects while maintaining
environmental and climate protections.

Federal Action: Executive Orders,
FAST-41, and Visible Movement

10 years ago, Congress enacted Fixing
America’s Surface Transportation Act.
Title 41 of this Act—known as FAST-41—
created a coordinated process for major
federal projects. Think of it like a CLEAR
lane at the airport: the security screening

still happens, but with streamlined sched-
uling, clearer accountability, and frequent
status updates—getting you through
faster without cutting corners.! Yet criti-
cal mineral projects were largely excluded
from the express lane.

To address this, on March 20, 2025,
Executive Order 14241, Immediate
Measures to Increase American Mineral
Production, declared mineral develop-
ment a national priority and directed
federal agencies to prioritize and acceler-
ate permitting for critical mineral projects
by enhancing interagency coordination,
removing procedural bottlenecks, and
leveraging existing authorities to shorten
review times.? With clear milestones and
strengthened collaboration, the EO seeks
to fast-track previously slow-moving proj-
ects to support national supply chain resil-
ience and security objectives.




On April 24, 2025, Executive Order
14285, Unleashing America’s Offshore
Critical Minerals and Resources, extended
this urgency to seabed minerals.’ Agencies
were told to coordinate, expedite explora-
tion, and support offshore processing.

The Critiques: Deep-Sea Mining
and Environmental Guardrails

Not everyone is cheering on the faster
pace. Deep-sea mining, in particular, has
sparked concern among marine scien-
tists and environmental advocates. The
ocean floor contains critical minerals
but extracting them could disrupt frag-
ile ecosystems that play a role in carbon
sequestration and biodiversity.* If permit-
ting timelines compress without sufficient
environmental safeguards, opponents fear
irreversible harm.?

Similarly, climate change advocates
warn that “speed” should not be code for
reduced oversight. Building out critical-
mineral capacity for renewable energy
is essential—but so is ensuring that
the process aligns with greenhouse-gas
reduction goals and avoids displacing
communities or damaging watersheds.
The challenge is to have the equivalent
of TSA Pre-Check: faster processing for
those prepared and vetted, not skipping
the metal detector entirely.

Results: Moving Projects Along

Since these EOs, several domestic
critical-mineral projects (including some
in Idaho) have earned FAST-41 “cov-
ered” status.® That means they now pass
through a better-managed process—still
thorough, but less winding.

State Action: Idaho’s SPEED
Council—Paper Plans, No Fuel

In Idaho, Governor Brad Little created
the SPEED Council on January 24, 2025,
to streamline permitting for energy and
infrastructure projects, with interagency
timetables and a single coordinating body.”
It was a move to open a new express lane
in the state’s “security line.”

But when the 2025 Legislature
adjourned, funding for the Council wasn’t
approved.® The express lane is drafted—
but there’s no backing to hire staff or con-
vene the Council. The intent is clear, but
the power to run it is missing.

Even unfunded, the SPEED Council
shows Idaho is primed for action. Should
federal momentum continue, once the
legislature funds it, Idaho could align
with national “express lane” practices—
making the wait less painful for devel-
opers and regulators alike.

Even unfunded, the SPEED Council

shows Idaho is primed for action.

Federal SPEED Act: Codifying the
Express Lane

In July 2025, Reps. Westerman (R-AR)
and Golden (D-ME) introduced the
Standardizing Permitting and Expediting
Economic Development (“SPEED”) Act
(H.R. 4776).° Key features include lim-
iting NEPA review strictly to impacts
directly connected to the project, enforc-
ing deadlines for agency decisions, and
encouraging courts to defer to agencies
that meet those timelines.

If passed, SPEED would codify the expe-
dited process into law, giving it legal staying
power. Critics warn, however, that narrow-
ing NEPA scope could overlook indirect
but significant environmental impacts.'

Why Speed and Safety Must
Coexist: From TSA Nightmares
to Pre-Check Efficiency

America’s challenge with mineral
development and energy infrastructure
isn’t a shortage of capital or good ideas—it’s
sluggish governance and cumbersome pro-
cesses that slow essential projects. Mining
and clean energy development depend
on timely, yet thoughtful, action. The key is
creating the right “express lane” approach:
fast, predictable permitting timelines
paired with robust environmental review.
Speed should not come at the expense of
the environment or climate goals.

Policymakers are starting to recog-
nize this need. Idaho’s SPEED Council,
federal Executive Orders, FAST-41 desig-
nations, and the proposed SPEED Act all
reflect efforts to open speedier permit-
ting lanes. But achieving speed isn’t about
blasting through the line recklessly, it’s
about making the process fair, robust,
and swift by eliminating unnecessary
delays and improving coordination.

The next step for Idaho is clear:
fund the SPEED Council so it can build
capacity, publish clear permitting time-
lines, and synchronize state efforts with
federal schedules. For practitioners,
success means preparing detailed yet
nimble permitting records, so when
the “express lane” opens, projects glide
through smoothly.
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But achieving speed isn’t about blasting

through the line recklessly, it’s about

making the process fair, robust, and

swift by eliminating unnecessary delays

and improving coordination.

In short, the goal should be a per-
mitting system that works more like TSA
Pre-Check and CLEAR—not like the frus-
trating long security line where everyone
fumbles with carry-ons, debates outdated
rules and worries about missing their flight.
Efficient, predictable, and thorough—that’s
the future of domestic mineral and energy
infrastructure development.

Andrew A. Irvine is of
counsel at Stoel Rives
LLP in Boise, Idaho, with
nearly 20 years of expe-
rience advising mining,
energy, and infrastructure
clients on permitting, governance, and envi-
ronmental compliance across the Western
United States.
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The End to NEPA Nitpicking?

Jeffrey S. Beelaert

henever a federal agency proposes
a project on federal land in Idaho,
there is a good chance that the project will
face a legal challenge under the National
Environmental Policy Act (“NEPA”). That
should come as no surprise. Thousands
of NEPA lawsuits have been filed over the
years challenging a wide variety of actions
taken by agencies on federal lands through-
out the West. Plaintiffs have long praised
the statute as the “Magna Carta” of environ-
mental law, while critics have suggested that
NEPA unnecessarily imposes bureaucratic
red tape and encourages judicial activism.
To be sure, NEPA litigation affects
not only national policies but also has
shaped the pace of development, conser-
vation, and economic growth in our state.
In Idaho, the federal government owns
nearly two-thirds of the State’s entire land
mass, and plaintiffs have relied on NEPA
to challenge federal agency decisions
approving renewable energy, mining, and
road construction projects.” NEPA liti-
gation is particularly important in Idaho,
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and the contours of that litigation soon
may change.

Earlier this year, the United States
Supreme Court issued a decision in Seven
County Infrastructure Coalition v. Eagle
County announcing a “course correction”
meant to bring judicial review under NEPA
“back in line with the statutory text and
common sense.” The Court emphasized
that Congress did not design NEPA to
act as a substantive roadblock for courts
to hamstring projects on federal lands.*
Instead, reviewing courts must defer to a
federal agency’s discretionary decisions as
to where to draw the line in analyzing envi-
ronmental impacts under the statute.’

According to the D.C. Circuit, the
Supreme Court in Seven County essentially
“shut the courthouse door to NEPA nitpick-
ing.” However, it is unclear whether that
is also true here in Idaho and in the Ninth
Circuit. For Idaho lawyers and those in other
western states, NEPA litigation inevitably
will continue, and federal courts will need
to grapple with the Supreme Court’s “course
correction” to decide whether NEPA nitpick-
ing actually will come to an end in the West.

NEPA Is a Procedural Statute

The primary purpose of NEPA is not to
dictate substantive outcomes, but to ensure
that federal agencies take a “hard look” at
the environmental consequences of their
actions before making decisions.” Agencies
must analyze environmental effects and
consider reasonable alternatives, but NEPA
does not mandate any substantive stan-
dards or particular outcomes.® NEPA is a
procedural statute, and it does not require
a federal agency to mitigate environmen-
tal impacts or to reach a specific result. As
the Supreme Court explained more than
three decades ago, “NEPA merely prohibits
uninformed—rather than unwise—agency
action.”” NEPA demands that agencies
show their work, but it does not grade the
quality of the answers.

Since President Nixon signed NEPA
into law in 1970, it has generated lawsuits
nationwide, including many here in Idaho.
Critics have suggested that NEPA “remains
an anachronism that unduly politicizes envi-
ronmental protection and encourages judi-
cial activism.” The statute applies to a broad



range of federal agency actions, and it gives
plaintiffs a relatively straightforward oppor-
tunity to attempt to delay, or even to prevent,
projects from proceeding as the government
becomes bogged down in litigation.

Idaho alone provides no shortage of
examples. Earlier this year, several con-
servation groups filed a federal lawsuit
against the Forest Service challenging
the agency’s approval of a mining project
in Central Idaho. The mining company
explained that the project “has undergone
arigorous, science-based environmental
review over the course of eight years,” yet
it still resulted in NEPA litigation."

Or, consider the Lava Ridge Wind
Project, a renewable energy project in
southern Idaho that faced widespread
opposition from state and local officials,
residents, and environmental groups.
Although that project was canceled not by
a lawsuit but by an executive decision, it
still highlights the potential weaponization
of NEPA: years of environmental review
followed by litigation (or the threat thereof)
and political uncertainty.'” Even when liti-
gation is not the decisive factor, the specter
of NEPA challenges continues to shape the
pace of Idaho’s energy development.

Even so, the Supreme Court’s Seven
County decision may not change much
from the plaintiff’s perspective, especially
if their goal is to delay.

NEPA Plaintiffs Still May Claim
to “Win" Without a Favorable
Judgment.

Environmental plaintiffs and project
opponents routinely achieve their broader
goals of delaying or halting projects, even
when they do not ultimately prevail in court.
For instance, a pipeline company filed an
application in 2015 with the Federal Energy
Regulatory Commission to construct and
operate a natural gas pipeline extending from
West Virginia to North Carolina.”” To com-
ply with NEPA, the Commission prepared
an environmental impact statement that ana-
lyzed alternative pipeline routes and assessed
environmental impacts from construc-
tion activities. In 2017, the Commission
approved the $8 billion pipeline project.”®

Litigation quickly followed.'"® The
Fourth Circuit eventually vacated the agen-
cy’s decision, and the intervenor company
petitioned the Supreme Court for further
review.”” After granting certiorari, the
Supreme Court reversed the Fourth Circuit
in 2019 in a 6-2 decision.” But after years of
litigation, including its Supreme Court vic-
tory, the company announced in 2020 that it
had abandoned the project.” In this instance,
an intervenor, Appalachian Voices (a non-
profit organiation that opposed the pipeline),
lost in court but declared a win nonetheless,
praising the cancellation of the project as “a
monumental victory for the many commu-
nities that spent the better part of a decade
tighting this fracked-gas monstrosity.”*

Thus, even when plaintiffs lose in
court, they can claim victory by creating
long delays and mounting costs, and when
uncertainty looms, investors ultimately
may decide to abandon a project long before
the first shovel hits the ground. For Idaho
projects, it is no different. Even unsuccess-
ful NEPA challenges can alter timelines so
significantly that investors may decide
to walk away, effectively handing plain-
tiffs a “win” outside the courtroom.

Substantial Judicial Deference
Has Limits.

NEPA contains no provision for judi-
cial review, so a court reviews an agency’s

compliance with the statute under the
Administrative Procedure Act.?' If the
court concludes that an agency’s action
was arbitrary or capricious, or otherwise
not in accordance with the law, the court
may order the agency to reconsider its
analysis and to fix any issues on remand.”

In practice, federal agencies often
compile massive administrative records, as
the NEPA review process may take years to
complete, depending on the project. After
an agency finally completes its review and
approves a project, opponents then can file
a lawsuit challenging various aspects of the
agency’s environmental analysis as poten-
tial NEPA violations. For example, earlier
this year, six environmental groups filed
a lawsuit in federal district court against
the Forest Service challenging the agency’s
approval of the Stibnite Gold Project in
Valley County, Idaho.” In that case, plain-
tiffs allege under NEPA that the Forest
Service failed to take a “hard look” at the
environmental impacts of mining anti-
mony and gold, and they allege that the
Forest Service failed to consider reason-
able alternatives in its analysis.** The case
is still pending, but the outcome of these
NEPA claims likely will be impacted by the
Supreme Court’s decision in Seven County.
The litigation is worth watching.

In some ways, Seven County simply
reinforced existing precedent. NEPA
remains a purely procedural statute, and

The primary purpose of NEPA is not

to dictate substantive outcomes, but to

ensure that federal agencies take a “hard

look” at the environmental consequences

of their actions before making decisions.
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Even unsuccessful NEPA challenges can

alter timelines so significantly that investors

may decide to walk away, effectively handing

plaintiffs a “win” outside the courtroom.

an agency’s only obligation is to prepare an
“adequate” environmental analysis.” Yet a
reviewing court still must confirm that the
agency properly addressed the potential
environmental impacts of the proposed
action and that the agency considered fea-
sible alternatives for the relevant project.*

The Supreme Court recognized that
judicial deference in NEPA cases can take
several forms.?”” The Supreme Court did
not hold, however, that judicial defer-
ence is absolute.?® Courts should afford
substantial deference to agencies, but
that does not mean that agencies always
will prevail. Judge Nelson’s recent Ninth
Circuit decision in a NEPA challenge
brought by the Center for Biological
Diversity illustrates this.”

In reviewing a billion-dollar oil and
gas project that potentially will employ
more than 1,000 people in Alaska, the
Ninth Circuit still remanded the case back
to the Bureau of Land Management after
the Supreme Court decided Seven County
because the agency “never explained” in
the administrative record how its cho-
sen alternative complied with its existing
regulations that imposed certain devel-
opment requirements on federal leases.
A court’s review of an agency’s NEPA
analysis must be under its most deferen-
tial standard, but a court cannot defer to
something that does not exist.
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Even after Seven County, an agency’s
action remains arbitrary and capricious
“if the agency has relied on factors which
Congress has not intended it to consider,
entirely failed to consider an important
aspect of the problem, offered an explana-
tion for its decision that runs counter to the
evidence before the agency, or is so implau-
sible that it could not be ascribed to a differ-
ence in view or the product of agency exper-
tise.”** It is not NEPA “nitpicking” to require
agencies to meet this baseline standard.

Doors Ajar, Not Shut

In future NEPA litigation, the out-
come of a particular challenge to a proj-
ect will likely continue to depend on the
unique facts of each case even if the liti-
gants rely heavily on Seven County. Courts
will continue to apply the “rule of reason,”
which, for NEPA analysis, is functionally
identical to an abuse of discretion review.”
Substantial deference under Seven County
will not necessarily eliminate careful,
searching judicial review, especially in the
Ninth Circuit given its long history in
deciding NEPA cases. Courts will continue
to enforce NEPA, and agencies will be held
accountable for omissions and errors.

For Idaho lawyers, the takeaway
is clear. NEPA litigation will continue
because the statute applies to a broad
range of federal agency actions, and it

still provides plaintiffs with a rela-
tively straightforward tool to delay (or
to prevent) projects from proceeding.
The Ninth Circuit has not yet “shut the
courthouse door to NEPA nitpicking,”
even if the Supreme Court’s decision in
Seven County has narrowed the pathway
for successful claims. It may be that the
courtroom doors remain open, just a bit
less ajar than they used to be.*

Jeff Beelaert is a partner
at Givens Pursley LLP in
Boise. He handles complex
appellate and trial court lit-
igation, focusing primarily
on environmental law and
commercial disputes. Jeff previously served
as an appellate lawyer in the Environment
and Natural Resources Division at the U.S.
Department of Justice in Washington, DC.
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Environmental Enforcement: When EPA Comes Knocking

Krista K. McIntyre
Wade C. Foster

Introduction

There is significant skepticism about
EPA’s inspection and enforcement activ-
ities in the current administration.
Certainly, EPA’s priorities shifted after the
second inauguration of President Trump;
however, EPA is still flexing its enforcement
muscle. This is particularly true for its
“core enforcement programs,” which target
hazardous air pollutants affecting human
health; “high-risk” facilities handling
extremely hazardous substances; hazardous
wastes; and unpermitted discharges to
surface waters.” In the second quarter of
2025, EPA Region 10, which covers Idaho,
alone closed 19 civil enforcement cases
brought under six separate laws.

This article summarizes EPA’s broad
enforcement authorities and some of the
compliance obligations that EPA empha-
sizes for enforcement. This article offers
guidance on preparation and practices for
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navigating an EPA inspection. Ultimately,
the best preparation is a good compliance

President Richard Nixon's Reorganization Plan No. 3 of 1970,

program that catches and corrects poten-
tial violations before EPA comes knocking.

consolidated roles of the Departments of the Interior; Health,
Education, and Welfare; Agriculture; and others, to form the U.S.
Environmental Protection Agency (“EPA"). President Nixon announced:

Our national government today is not structured to make a
coordinated attack on the pollutants which debase the air we
breathe, the water we drink, and the land that grows our food. Indeed,
the present governmental structure for dealing with environmental
pollution often defies effective and concerted action. [{]] Because
environmental protection cuts across so many jurisdictions, and
because arresting environmental deterioration is of great importance
to the quality of life in our country and the world, | believe that in
this case a strong, independent agency is needed.’

Subsequently, Congress enacted strict environmental protection
laws that vested the new agency with significant regulatory and
enforcement authorities.




Environmental Law 101

In the 1970s, Congress passed mul-
tiple laws to protect our environment and
public health. These laws vest the EPA
with authority to regulate facilities big and
small that engage in regulated activities,
including large manufacturing plants, *
energy facilities,” apartment complexes,’
and municipalities.” Environmental
compliance is triggered by activities
(e.g., discharge of pollutants) and site
conditions (e.g. the presence of hazardous
materials or wetlands), not necessarily
the type of business. The term “facility” is
used as an umbrella term for locations that
are regulated. Laws limit the discharge of
pollutants and hazardous substances into
our environment. Laws afford EPA broad
enforcement authority, allowing on-site
inspections, data collection, and remote
investigations that can result in significant
penalties and corrective actions.

Examples of the laws enacted over fifty
years ago are the Clean Water Act (“CWA”),
the Clean Air Act (“CAA”), and the Resource
Conservation and Recovery Act (“RCRA”).
The CWA prohibits the discharge of a
pollutant to a water of the United States
without first obtaining a discharge permit.®
The CAA requires facilities to obtain a
permit before “constructing” or installing
equipment that would emit pollutants to
the atmosphere and imposes technology
requirements on many types of pollution
emitting equipment.’ The RCRA requires
facilities that generate, store, treat, or
dispose of hazardous waste to manage
hazardous wastes according to prescribed
standards." Laws may impose technology
requirements, work practice standards,
recordkeeping, reporting, and notification
requirements to demonstrate compliance.
Generally, these laws are enforceable by
EPA and state regulators. Citizens groups
can enforce them too.

Environmental laws carry both civil
and criminal penalties. For civil violations,
these laws impose strict liability." To be
liable for civil enforcement, the owner or
operator need not have knowledge of the
violation, nor be negligent.!* Violations
can trigger large civil penalties. For

example, the CWA authorizes a maxi-
mum civil penalty of $59,114 per day of
violation.”® Environmental laws impose
criminal penalties for both negligent and
knowing violations."* Negligent violations
are generally a misdemeanor punishable
by significant fines and up to a year in
prison. Knowing violations are felonies
punishable by fines and multiple years of
prison.”” A violator need not know they
were violating the law, only that they were
committing the violative act.'®

Environmental laws apply to indus-
trial facilities that generate pollution
during manufacturing. These regulated
entities must comply with emissions and
discharge limitations, pollution reduction
obligations, and significant documentation
requirements.'” Environmental laws also
apply in unexpected places and ways.
Examples include:

* The owner of an apartment build-
ing, built in 1970, wants to remodel
several apartments. If original
building materials contain asbes-
tos, the owner is required to
submit a notice to EPA prior to dis-
turbing any asbestos-containing
material and follow certain work
practice standards when per-
forming demolition work."® These
requirements stem from the CAA,
which designates asbestos as a haz-
ardous air pollutant.”

* A small auto mechanic is prohibited
from removing or altering emis-
sion control units on diesel trucks,
including personal vehicles, and is
also prohibited from installing what
are called “defeat devices” which
bypass or render inoperative emis-
sion control systems.?” These prohi-
bitions come directly from the CAA
requirements for mobile sources.?!

While these activities do not require
permits to operate, EPA actions against
small business violators yield settlements
that cost tens of thousands of dollars in
penalties.

Recordkeeping Is Essential

In addition to compliance with pol-
lution reduction requirements, entities
must keep records to document compli-
ance. Recordkeeping is the foundation for
compliance assurance. Some laws require
submitting records to EPA, allowing EPA
to evaluate a regulated entity’s compliance
status without an on-site inspection.

Records must be truthful, accurate,
and complete. EPA fined an all-terrain
vehicle importer $686,000 related, in part,
to its inaccurate and missing records.*
EPA relies on records, or the absence
of records, as evidence in enforcement
actions. Records submitted to the agency
are publicly available under the Freedom
of Information Act, 5 U.S.C § 552.* Public
records can serve as the basis for a citizen
suit, which is an enforcement action initi-
ated by a concerned group or individual.
Knowingly providing false information,
or altering or failing to file any required
records, is a criminal violation subject to
imprisonment for up to two years.*

EPA at the Gate

EPA has broad authority to enter a
facility to evaluate compliance with
environmental laws.* Inspections can be
announced, meaning EPA schedules them
ahead of time, or unannounced, mean-
ing EPA shows up without warning. EPA
can use contractors to conduct inspections
and special agents who investigate criminal
allegations.

EPA inspectors are assigned by region
or industry type, so a facility may get to
know their EPA inspector. Inspectors
may be friendly, but they are not friends.
Inspectors are looking for violations. The
inspector’s job is to ensure compliance,
not to offer compliance assistance. Past
uneventful visits do not predict future
inspections, and a future inspector may
find something that the last one missed.

An inspection is a formal legal action,
no matter how friendly the inspector may
present. There are a few guiding princi-
ples to follow when EPA comes knocking:
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The inspector’s job is to ensure compliance,

not to offer compliance assistance.

Execute a communications plan. The
plan should identify (and include direc-
tions for security staff, if any) who is the
primary contact when EPA (or any other
inspector) arrives. This may be the site
manager, site environmental professional,
or legal department. The plan should pre-
scribe a clear chain of communication and
identify an on-site point of contact who
will be responsible for interacting with
EPA. Clear communication is essential.

Allow EPA access. Environmental
laws grant broad inspection authority to
EPA. While an owner or operator can deny
EPA inspectors access, note that an admin-
istrative search warrant is easily obtain-
able.?* Delaying EPA offers no advantage to
the company and will cause the inspectors
to approach the facility with more suspi-
cion when they return. Access is inevitable.

Treat EPA inspectors like other visi-
tors. Collect credentials (typically business
cards) and determine the reason for the
visit (e.g., routine inspection, responding
to a complaint, collecting data). Provide
EPA inspectors with safety training
provided to other visitors before entering
the facility. Designate a company repre-
sentative to be the “tour guide” and point
of contact for questions. Answer questions
truthfully and directly, providing only
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relevant information. Importantly, “I
don’t know” is a fine response. The “tour
guide” can offer to provide a response to
EPA’s question following the inspection.
Control the visit to ensure safety and
responsiveness.

Keep an inspection journal. Note
the areas visited, the questions asked, and
any comments of interest. These notes will
help assess risks following the inspection.
Additionally, the “tour guide” can request
copies of all photos and videos taken by the
inspector and take the same photos and
videos.”” If the inspector takes samples,
facility staft should either request a split
sample or be prepared to take their own
samples. If the inspector requests docu-
ments, keep a copy of each for review after
the visit. Do not provide documents labeled
confidential or attorney-client privilege
without review by counsel. Document the
inspection with notes, photos, and copies
to facilitate evaluation of risk.

Request a closing conference. A clos-
ing conference allows the facility staff and
inspector to review findings before the
inspector departs the facility. If there were
any unanswered questions raised during
inspection, the “tour guide” can review
those outstanding items, request that EPA
clearly restate the question, and agree on a

timeline for providing a written response.
Review the findings with the inspector at
the closing conference to highlight items of
concern and follow-up. Use the closing con-
ference to gather real time feedback. If the
inspector identifies a deficiency during the
inspection that can be corrected promptly,
do so before the closing conference

Debrief promptly with counsel.
Organize information collected during the
inspection and debrief with facility man-
agement and legal counsel while impres-
sions and interactions are fresh. Follow-up
from the inspection should involve coun-
sel and can include: a litigation hold for
potentially relevant records, preparation
of responses to EPA, and a plan to correct
noncompliance promptly. If the corrective
action requires significant work, begin
developing a plan and schedule. Act on
findings with purpose and promptness.

In addition to its on-site visit inspection
authority, EPA has authority to send infor-
mation collection requests (“ICR”) to eval-
uate compliance with environmental laws
remotely.”® EPA may provide a detailed ICR
before or during the inspection. EPA may
digest the information it collected during
the inspection and send an ICR weeks or
months after the inspection. Responding
to an ICR is a formal legal action, and the
facility should engage counsel in respond-
ing to the ICR to reduce potential liability.

Post-Inspection Penalty
Negotiation

The inspection is over. The ICR
response is submitted. Now you wait. EPA
may take several months or more before
following up on an inspection or an ICR.

If EPA did not identify any violations
or did not identify any actionable viola-
tions, you may never hear anything more.
In this instance, no news is good news. If
EPA identified actionable violations, then
the facility will receive a notice of viola-
tion and an opportunity to confer, prior
to EPA filing a formal complaint.”

EPA will not express a penalty demand
until the facility agrees to corrective actions



EPA drives compliance first, then negotiates

its penalty demand second.

that achieve compliance. Cooperating
through this initial corrective action
stage will influence the ultimate penalty
demand. If the facility is cooperative,
EPA can exercise discretion to reduce the
penalty. If the facility is slow to come into
compliance or slow to respond, then the
initial penalty demand increases. EPA
drives compliance first, then negotiates
its penalty demand second.

EPA’s negotiated penalties are gov-
erned by agency policies, each with its own
specific factors.* These policies provide a
standardized framework to calculate the
civil penalty. Although the specific policy
factors differ by statute and violation type,
each comprise the same general elements:

Economic Benefit: This factor con-
siders the violator’s avoided cost from
delaying compliance. Examples of eco-
nomic benefit include savings from the
delay in installing required control equip-
ment, avoidance of monitoring costs, or
avoidance of costs to prepare a report or
obtain a permit. This element of EPA’s
penalty demand levels the playing field for
entities that invest in compliance timely.

Gravity: The gravity component
reflects statutory factors outlined for civil
penalties, such as 1) the potential for harm
from the violation, 2) the extent of devi-
ation from the regulatory requirements,

and 3) the history of compliance. These ele-
ments assess penalties commensurate with
the violator’s environmental impact(s).

Size of Violator: Some penalty poli-
cies adjust the demand based on the size of
the violator. This element is based on the
net worth of violator. The larger (finan-
cially) the violator, the larger the penalty.
This factor calibrates the penalty to the
entity’s financial position.

Cooperation: EPA can reduce most
penalties by up to 30 percent if the alleged
violator promptly cooperates, takes correc-
tive action, and expeditiously reaches settle-
ment. This factor encourages cooperation.

Other Factors: EPA can adjust the
penalty based on the degree of willfulness
or negligence and the severity of environ-
mental damage. These factors give agency
staff discretion to increase or decrease
the penalty based on circumstances.

Ability to Pay: EPA can further
reduce the penalty if the demand threat-
ens to put the violator out of business.
The ability to pay analysis requires the
alleged violator to provide detailed
financial records for EPA’s
When considering whether to make an
ability to pay argument, it is important
to remember that the question is not
whether there will be financial hardship
but whether the company will go out of
business. This analysis extracts a penalty

review.

for noncompliance without jeopardizing
the viability of a business.

EPA’s first penalty offer is not its final
offer. In particular, the gravity component
provides an ample set of levers to pull to
during negotiations. EPA’s penalty demands
can typically be reduced up to 50 percent,
with negotiation of the penalty policy fac-
tors and presentation of new information
that the agency did not consider initially.
A significant portion of this reduction can
come from the cooperation of good actors.

Preparation Enhances
Performance

The best inspection is the one that
results in no violations, and the best pen-
alty negotiation is the one you never have.
To minimize the risk of EPA enforce-
ment, shore up the facility’s compliance
program with the following activities.

Identify the environmental laws and
regulations that apply and develop a regular
environmental audit program to self-police
and detect gaps. A good environmental
audit follows a checklist of the applicable
requirements. Check for complete records
and walk around the site to ensure the
facility is physically in compliance. The
audit can be conducted under attorney-
client privilege to ensure that employees
feel free to fully identify potential compli-
ance gaps, and to limit dissemination.

Revisit the facility’s housekeeping pro-
gram. If an inspector enters a tidy, well-
maintained facility, the inspector may pre-
sume the underlying requirements are also
well maintained. Housekeeping is a surro-
gate for compliance focus. Moreover, many
violations stem from delayed, deferred,
or ignored maintenance. Housekeeping
helps catch small deviations early.

Automate recordkeeping, if possible.
Deploy a practical system that prompts
appropriate personnel to perform com-
pliance tasks timely and to document the
task in a designated workflow or location
on your system. Invest in compliance,
education, and proactive tasks that mit-
igate risk and support compliance. Then
when EPA arrives, the on-site team is pre-
pared, and the facility will show well.
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Conclusion

While EPA’s enforcement priorities
shift, their authorities remain constant and
broad. Environmental laws apply broadly
to large and small businesses that are
required to comply with permitting, pol-
lution standards, and recordkeeping tasks.
Continue to invest in compliance and edu-
cation to minimize risk of enforcement and
the related penalties. Engage employees
and counsel, as appropriate, to prepare and
to respond when EPA comes knocking.

Krista K. McIntyre, Stoel
Rives LLP, represents com-
panies in a variety of eco-
nomic sectors, including
mining, forest products,
agribusiness, energy pro-
duction, chemical processing, and general
manufacturing. Clients rely on Krista for
permitting, compliance assistance, compli-
ance auditing and enforcement defense
in matters involving federal, state, and local
pollution control requirements. Krista’s par-
ticular expertise covers air quality, release
reporting, and agency enforcement. Her prac-
tice is multi-state and across EPA Regions.

Wade C. Foster, Stoel
Rives LLP, assists clients
subject to federal and state
environmental laws with
enforcement defense, com-
plex environmental litiga-
tion, permitting, and compliance. Wade’s
substantive areas of focus include water
quality, water rights, air quality, and mining.
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Additional Article

Will Fletcher

magine the future of legal practice: A

potential client calls about representa-
tion for injuries from an automobile acci-
dent. But instead of a human answering
the phone, the person speaks with an “Al
intake specialist,” a form of artificial intel-
ligence (“AI”)! trained to ask probing ques-
tions about their injuries, background,
and the crash. After the call, the same Al
system orders relevant medical and billing
records, as well as the police report, which
it uses to evaluate the claim. A reviewing
attorney accepts the case, prompting the
AT to draft an initial demand letter with a
settlement figure informed by its database
of thousands of similar matters.

Across the server aisle, dueling Al
“agents”™ negotiate a major contract
between two large companies, agreeing on
terms from each side’s digital playbook of
preferred and fallback positions. Lawyers
will only step in later to settle any major
sticking points.*

If this future sounds far-fetched,
consider that it is beginning to unfold
now. For example, the legal tech startup
EvenUP currently offers an Al-powered
platform for helping plaintiff’s attor-
neys prepare cases and demand letters.
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How Attorneys Can Think About Artificial Intelligence

The company says its Al was trained on
hundreds of thousands of injury cases
and millions of medical records, which it
says has helped its customers claim over
$1.5 billion in damages. In October 2024,
EvenUp was valued at over $1 billion. *
“Generative AI”—the type of artifi-
cial intelligence that learns from data, cre-
ates new content, and communicates with
users in their “natural language” instead
of code—became a household term with
ChatGPT’s public release in November
2022. The three years since have been
marked as the beginning of a renaissance
in how people work and interact with the
world. For lawyers, this has included the
realization that GenAlI has the power to
reshape much of legal practice.
Unsurprisingly, thinking about GenAl
in the law can be dizzying. For start-
ers, there is the hype—Legal Al tools can
promise near magical results that they may
struggle to deliver on. Legal Al has become
big business with investor firms contribut-
ing approximately $2.2 billion to legal Al
startups in 2024.> Consequently, attorney
inboxes are often filled with solicitations for
these new tools, at times with eye-catching
prices. In a profession traditionally
reluctant towards technological change,
it is no wonder many practitioners would

like this “AI revolution” to slow down or
go away. This may be wishful thinking.
The American Bar Association has already
imagined the day when GenAT use could
be part of a lawyer’s duty of competence.®
Though even without a current require-
ment, lawyers should not wait to explore the
Al tools relevant to their work.” Even seem-
ingly minor uses can provide tremendous
value to both attorneys and clients, particu-
larly in small practice and public interest set-
tings that lack the resources of their bigger
law counterparts. For those overwhelmed or
frustrated by our new “Al age,” this article
offers a few thoughts for getting started.

Embrace GenAl,
but Don’t Over-Rely

Finding boundaries between what Al
should do and what must remain the province
of licensed, human lawyers is often central to
the legal-AI discussion. Also, at the center of
the legal-AI discussion are many other ques-
tions of professionalism and ethics, such as
obtaining informed client consent, billing
practices, and candor to the tribunal, which
are outside the scope of this article.?

Given how quickly the technology
is advancing,’ these boundaries can feel
urgent, especially as “agentic” Al systems




capable of making decisions and per-
forming tasks with limited human
involvement begin to appear in legal set-
tings.! In its formal opinion on GenAI
tools, the American Bar Association
(“ABA”) Standing Committee on Ethics
and Professional Responsibility described
GenAI as a “rapidly moving target—in the
sense that their precise features and utility
to law practice are quickly changing and
will continue to change in ways that may
be difficult or impossible to anticipate.”
To navigate this shifting landscape, it can
be helpful to reflect on what, exactly, we
attorneys are hired to do, anyway.

Preamble 2 of the ABA’s rules of pro-
fessional conduct outline the lawyer’s pri-
mary functions. We are foremost informed
legal and practical advisors, zealous
advocates, honest but adept negotiators,
and critical evaluators." Fulfilling these
functions requires consistently exercising
competence, promptness, and diligence.'?
Powering this work includes the use of
critical and strategic thinking, sound
judgment, strong interpersonal skills, and
the ability to nimbly plan and direct the
events in our legal matters. These are the
lawyer’s core “powers,” and they create the
central value we bring to clients.

The problem is that GenAlI can
increasingly do these things, too. When
considering any new GenAlI use case, one

of the first risks to evaluate is the poten-
tial for uncritical or overreliance. Indeed,
the hypotheticals at the start of this arti-
cle elicit a few moments where this line
might be reached.

Many state bar associations—including
Idaho’s—have yet to issue formal, compre-
hensive guidance on GenAlI use in legal
practice, including avoiding overreliance.
However, ABA’s Standing Committee on
Ethics and Professional Responsibility
addressed the issue in Formal Opinion 512,
released in July 2024. The opinion warns
against overreliance with GenAl, stating:

While [GenAlI] may be used as a
springboard or foundation for legal
work—for example, by generating
an analysis on which a lawyer bases
legal advice, or by generating a draft
from which a lawyer produces a legal
document—lawyers may not abdi-
cate their responsibilities by relying
solely on a [GenAl] tool to perform
tasks that call for the exercise of pro-
fessional judgment.

The Committee further emphasized,
“lawyers may not leave it to [GenAlI] tools
alone to offer legal advice to clients, nego-
tiate clients’ claims, or perform other
functions that require a lawyer’s personal
judgment or participation.””* Lawyers,

Lawyers, then, must think of Al as a tool to

enhance the core attorney functions outlined

in the rules of professional conduct rather

than as a means to outsource them.

then, must think of Al as a tool to enhance
the core attorney functions outlined in the
rules of professional conduct rather than
as a means to outsource them.

The State Bar of California Standing
Committee on Professional Responsibility
and Conduct has also addressed the issue of
Al overreliance in clear terms. Its Standing
Committee on Professional Responsibility
and Conduct has stated: “Overreliance
on Al tools is inconsistent with the active
practice of law and application of trained
judgment by the lawyer.” The committee
continued: “A lawyer should take steps to
avoid over-reliance on generative Al to
such a degree that it hinders critical attor-
ney analysis fostered by traditional [skills
such as] research and writing.”"®

Avoiding GenAlI overreliance typi-
cally begins with independently verifying
that the outputs it produces are correct.
The level of verification needed, though,
depends on the GenAI tool and the con-
text. As an example, the ABA explained:

[I]f a lawyer relies on a [GenAlI] tool
to review and summarize numerous,
lengthy contracts, the lawyer would
not necessarily have to manually
review the entire set of documents
to verify the results if the lawyer had
previously tested the accuracy of the
tool on a smaller subset of docu-
ments by manually reviewing those
documents, comparing them to the
summaries produced by the tool,
and finding the summaries accurate.

Moreover:

[a] lawyer’s use of a [GenAl] tool
designed specifically for the prac-
tice of law or to perform a discrete
legal task, such as generating ideas,
may require less independent verifi-
cation or review, particularly where
a lawyer’s prior experience with the
[GenAl] tool provides a reasonable
basis for relying on its results.'®

The near frequent headlines about
attorneys facing sanctions for citing nonex-

istent caselaw, ” or the example of attorneys
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submitting a ChatGPT analysis to support
the reasonableness of their heightened
hourly rate in a motion for attorney’s fees,"
offer clear examples of uncritical or overre-
liance on GenAl Few would argue, though,
that using to GenATI help present an argu-
ment in the best possible terms, automate
routine or low risk tasks to save time and
client expense, or simulate a “hot bench”
in preparation for arguments crosses any
professional and ethical lines. But blindly
relying on GenAl to tell you what the law is,
or make key legal decisions without human
input, supplants rather than enhances the
attorney’s core functions under Preamble 2.

Al Is Getting Better with Facts—
but Still Check Your Cites

Understanding a bit about how GenAl
works is also helpful for navigating the
boundaries between proper and improper
use. The ABA has said that to competently
use GenAl for legal work, lawyers don't
need to be experts. But they must have “a
reasonable understanding of the capabili-
ties and limitations of the specific [GenAl]
technology that the lawyer might use.” "

On their own, large language models—
the engines behind most GenAlI tools—
don’t come equipped with a database of
facts from which they draw their answers.
Instead, they generate responses by making
predictions of each next word in a sequence
based on patterns in data to which they’ve
previously been exposed (i.e., their training).

For example, if you asked an LLM to
name the capital of France, it would not
consult a definitive list of national capi-
tals. Instead, it would generate a response
based on statistical patterns learned during
training. That’s why Gen Al might produce
a “hallucination,” and give you an answer
other than Paris. Additionally, the model’s
training data may have been incomplete,
biased, or incorrect. And over time, train-
ing data inherently becomes outdated. In a
sense, then, all outputs can be thought of as
hallucinations, many just happen to also be
correct. This is one reason publicly avail-
able tools like ChatGPT have been better
suited for creative tasks, where there is no
single right answer. But that’s changing.
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With retrieval augmented generation
(“RAG”), the GenAl model connects to the
internet or an external database to pull in data
for its outputs. For legal research, this should
be a well-curated database of relevant and
trustworthy legal information. RAG-based
tools are far more reliable for tasks requiring
definitive answers, like providing a legal cita-
tion. RAG-based tools can also link you to
the source of the information, allowing you
to verify it. Most specialized legal Al tools
(like the ones in all those vendor emails) now
incorporate RAG to varying degrees. Still,
Rag-based GenAl can get it wrong. That’s
why independent review remains critical, or
at a minimum, developing strong trust in a
tool through repeated use before relying on
it. Public tools like ChatGPT can do a lot
of things, but unless connected to a proven
database of authorities, they remain a
poor choice for researching case law.

It’s also helpful to know that GenAl
is by design, stochastic—meaning it can
give you different answers to the same
question asked multiple times. This is
why the handlers behind the Economist’s
“SCOTUSDbot,” a GenAl tool created to
predict Supreme Court rulings, run each
query at least 10 times to find an “average”
outcome for how the justices might rule.?’
Recognizing these limitations can be cru-
cial for lawyers to use GenAlI to enhance,
rather than undermine, their work.

A Word on Confidentiality
and Security

Unless youre certain otherwise,
assume that any GenAl tool you use is
processing both your inputs and its out-
puts in the cloud. GenAlI tools capable of
“self-learning” also create the risk that
information relating to representation can
be inadvertently disclosed to another user
outside of the attorney-client relationship.”
These factors a host of client confidenti-
ality, consent, work product protection,
and data security concerns, which the ABA
has acknowledged can be difficult to nav-
igate.” That doesn’t mean it’s impossible
to use GenAlI tools for legal work involving
client confidential information. But doing
so requires thoroughly investigating the
provider’s practices and the risks, and at
times even consulting with cybersecu-
rity and IT professionals.”* According to
the ABA, key considerations include:

*  Ensuring the tool is properly con-
figured for confidentiality and
security, and that the provider’s
obligations are legally enforceable;

e The ability to receive notices in
case the provider’s obligations
are breached;

*  Maintaining control over your
data, particularly whether it is
retained and when it is deleted; and

Public tools like ChatGPT can do a lot of

things, but unless connected to a proven

database of authorities, they remain a

poor choice for researching case law.



*  Confirming whether the pro-
vider has any rights to use your
data beyond delivering the Al
service to you (e.g., using your
data to train its models).?*

As a rule of thumb, paid subscrip-
tions to legal-specific tools tend to offer
stronger—although not infallible—privacy
and security assurances than general-use
tools (like Anthropic’s Claude or Google
NotebookLM). And the “enterprise” or “pro-
fessional” grade versions of general-use tools
(like ChatGPT) offer better assurances than
the free versions of the same tools, which
often come with minimal or no assurances.”

Fortunately, there is a universe of
potential GenAl uses that don’t require
sending client confidential information to
the cloud, like creating your own version of
“SCOTUSbot” to draw insights about a local
court you regularly appear before. Other
uses include creating rough drafts of or
refining standard documents or summariz-
ing public documents like cases and statutes.

Finding the Right Use Cases

It can be easy to feel like incorporat-
ing GenAl requires instantly reinventing
your practice. It doesn’t. Instead, start by
simply identifying existing challenges in
your practice. Then, consider ways to add
AT to the things you already do in ways
that will make them a little more efficient.
Also talk to other practitioners about
ways in which they are using GenAlI

Early research suggests that more than
work quality, GenAT’s greatest value may lie
in providing large and consistent improve-
ments to the speed with which legal work
can be done.”® There’s also GenAT’s ability
to automate many legal tasks. According to
a 2024 Goldman Sachs study, up to 44 per-
cent of current legal tasks performed in the
US could be automated by AI.?’ Moreover,
a 2024 Thompson Reuters report estimates
that within five years the efficiencies AI
can create in legal practices could free
up to 12 hours per week for lawyers and
other white-collar professionals.?®

And as a side benefit to all this effi-
ciency, a 2023 study found that participants

reported increased satisfaction when com-
pleting legal work-related tasks with GenAl.
According to the study, this was presum-
ably because the technology reduced or
eliminated the burden of tedious tasks
common throughout the legal profession.
The study authors noted that while this
might seem to be a minor point, “In an
era where lawyer dissatisfaction and
burnout are widespread, a tool that has
the potential to increase lawyer wellbe-
ing. . . is one that is worth taking seri-
ously.”? For those who've yet to consider
how GenAI might help them grow their
legal powers, the promise of improved
job satisfaction may be reason enough to
take a closer look.

] Will Fletcher is the
General Counsel at Zasio,
a software and consulting
company based in Boise.
Since 1987, Zasio has
helped enterprise compa-
nies around the world solve their toughest
information governance challenges. Outside
of the office, Will and his wife keep busy
raising three wonderful, active daughters.
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The Turning Tide on Medicalized Gender Interventions for Kids

Rep. Bruce Skaug

In 2023, in the wake of a mental health
crisis among America’s youth and an
exponential rise in gender clinics pushing
medical interventions to alter children’s
bodies in response to gender dyspho-
ria,' Idaho enacted the Vulnerable Child
Protection Act.> As its name suggests,
the law aims to protect children who feel
uncomfortable with their sex from drugs
and procedures that disrupt the body’s nat-
ural development causing lifelong harm.

Since the law was passed, there have
been significant changes in the world’s
understanding of the science and med-
icine surrounding so-called “gender-
affirming care.” As will be discussed below,
countries that pioneered medicalized gen-
der interventions have reversed course
and the interest groups that vouched for
its safety have been discredited.” It is now
clear that the widely touted “Standards of
Care” were infected by political pressure
and conflicts of interest.*

There have also been changes on the
legal and policy front in the United States.
The 2024 election ushered in a reversal of
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federal policy on gender issues.” And on
June 18,2025, the U.S. Supreme Court upheld
the constitutionality of a Tennessee law pro-
tecting children from medicalized gender
interventions.® Together, these changes
reflect a turning of the tide on gender
interventions for kids in the United States.

This article gives a brief description of
Idaho’s law and the medical context. Next,
it explains the politicization that drove
the alleged medical consensus around
treating children with gender dysphoria
and the recent course reversal. Then it
addresses the country’s changing political
and popular culture. Finally, it explains
the recent U.S. Supreme Court ruling in
United States v. Skrmetti, which upheld
laws, like Idaho’s, as constitutional.

Idaho's Common-Sense Law

The Vulnerable Child Protection Act
prohibits medical providers from admin-
istering puberty-blocking drugs or giving
cross-sex hormones to kids under the age
of 18 as a treatment for gender dysphoria.” It
also prevents medical providers from per-
forming surgeries on children that would
remove healthy body parts and sterilize the

child to affirm the child’s perception of his
or her gender identity.® According to the
Mayo Clinic, “gender-affirming surgery”
can include “top surgery” (e.g., mastecto-
mies) and “bottom surgery” (removal of
healthy genitals and “surgical creation” of a
penis or vagina), and cosmetic procedures.’

Idaho’s law clarifies that it is never
medically necessary to perform surgery
or intervene medically with a child’s body
based on the child’s subjective perception
that his or her body is the wrong sex."
More than half of the states have now
passed similar laws."

Proponents of these laws, including
me, believe they reflect common sense
and sound medicine. As described in
the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental
Disorders (“DSM 57), gender dysphoria is
a mental disorder.”” Children experiencing
discomfort with their biological sex or who
believe they were “born in the wrong body”
should be treated not with experimental
drugs and surgeries, but with counseling
that helps them align their perception with
reality. Doctors and counselors should not
“affirm” this misperception by treating a



healthy body as the problem; they should
treat the unhealthy perception to restore
the mind to health.

Litigation Over Idaho’s Law

Idaho’s law protecting children from
medicalized gender interventions was chal-
lenged by the American Civil Liberties Union
(“ACLU”), which represented two teenagers
and their parents in Poe v. Labrador.”® The
federal district court enjoined the entire
law;** and the Ninth Circuit declined to stay
the injunction during the appeal.”” Idaho
then appealed to the U.S. Supreme Court.
On April 15, 2024, the Supreme Court
granted Idaho’s emergency motion and
narrowed the injunction, permitting Idaho
to enforce its law except as to the specific
plaintiffs in Poe and the medical services
they were requesting.'® This restored Idaho’s
ability to otherwise enforce the law while
litigation continued. The Ninth Circuit
heard oral arguments in August 2024 but
then stayed the case in light of the Supreme
Court’s decision to hear a challenge to a
similar state law in United States v. Skrmetti
(discussed below).” On June 17, 2025, the
parties in the Ninth Circuit litigation agreed

to dismiss the appeal, leaving Idaho free to
enforce its law.!®

Updates Since Law Was Passed
and Challenged

There have been major developments
since Idaho’s law protecting children from
medicalized gender interventions was
passed and challenged. As the next section
will explain, the leading advocacy organi-
zation for the interventions has been thor-
oughly discredited.”” European countries
that were years ahead of the United States
in performing these interventions have
dramatically reversed course based on the
lack of evidence and risk of harm to chil-
dren.?* The U.S. Supreme Court upheld the
constitutionality of state laws like Idaho’s in
a case about Tennessee’s law regulating the
procedures for children.” Also, the 2024
election ushered in a dramatic reversal of
federal policy on transgender issues.”

The Discredited Standards of Care

Opponents of laws like Idaho’s
Vulnerable Child Protection Act insist
that medicalized gender interventions are
“medically necessary treatment” for

Representative Skaug listens to Chloe Cole explaining how her doctors lied to her parents to

convince them to allow the surgical procedures on her, while a minor, for sex change purposes in
2023. Ms. Cole is now suing those doctors for medical malpractice. Photo provided by the author.

children with gender dysphoria.* They
rely primarily on statements from medical
interest groups pointing to “evidence-based
clinical guidelines” from the World
Professional Association of Transgender
Health (“WPATH”).2* But as internal
WPATH emails reveal,” these groups and
their “standards” are ideologically driven.?

WPATH, a self-proclaimed “advocacy
organization,”” promulgates “Standards of
Care” for “transgender healthcare.”” The
most recent version is SOC-8, which came
out in 2022.” While claiming to be “based
on the best available science and expert pro-
fessional consensus,” WPATH’s standards
were influenced by U.S. politics, ACLU
lawyers, and pre-determined outcomes.*

For example, WPATH loosened its
guidelines after receiving pressure from
the Biden Administration.*? Originally,
SOC-8 suggested age minimums for gen-
der interventions for kids—14 for cross-
sex hormones, 15 for mastectomies, and 17
for surgeries removing healthy reproduc-
tive organs.” Before publication, WPATH
consulted Admiral Rachel Levine, the for-
mer Assistant Secretary for Health at the
U.S. Department for Health and Human
Services who identifies as a transgender
woman and is a longtime LGBTQ activ-
ist.** As the New York Times reported,
Levine’s staff “urged [WPATH] to drop
the proposed limits from the group’s
guidelines and apparently succeeded.”*
Internal WPATH emails show that
although some members expressed con-
cern “about allowing US politics to dictate
international professional clinical guide-
lines,”** WPATH ultimately removed the
age minimums from the guidelines.”

In addition to taking content out for
political reasons, WPATH also added
certain phrases to make the standards “a
tool for our attorneys to use in defending
access to care.”*®* WPATH consulted with
an ACLU lawyer in creating the guide-
lines, writing SOC-8 with an eye toward
litigation.*® SOC-8 repeats throughout that
“gender-affirming” treatments are “med-
ically necessary.™ Ironically, the ACLU
now cites WPATH’s guidelines, which it
helped shape, “to argue that its legal posi-
tion is grounded in medical science.™
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Even putting politics aside, many of the
doctors and researchers who helped create
SOC-8 had undeclared conflicts of interest.
While the guidelines state that “[n]o con-
flicts of interest were deemed significant
or consequential,™? the chair of WPATH’s
Standards of Care agreed that “most partic-
ipants in the SOC-8 process had financial
and/or non-financial conflicts of inter-
est.” Rather than seek out neutral experts,
the president of WPATH believed it was
“important for someone to be an advo-
cate for [transitioning treatments] before
the guidelines were created.” WPATH
members stood to profit financially from
the procedures they were asserting were
“medically necessary.” WPATH’s President
did not think that making “more than a
million dollars” the previous year from
performing transitioning surgeries needed
to be disclosed as a conflict.” As far as
non-financial conflicts, WPATH mem-
bers did not approach the guidelines with
a spirit of open inquiry. Instead, they sup-
pressed research that did not align with
their pre-determined agenda.** WPATH
commissioned systematic reviews of the
medical evidence from Johns Hopkins
University.” But when Johns Hopkins
came back with results WPATH did not
like, those reviews were not published.*®

Europe Pumps the Brakes on
Gender Interventions for Kids

America is not the only country that
is now seeing the serious problems with
gender experimentation on children.
Europe was ahead of the United States in
giving children puberty blockers, cross-
sex hormones, and life-altering surgeries.
But now many countries in Europe have
reversed course.* The national healthcare
systems of several countries have recog-
nized that the benefits of gender transi-
tion interventions are speculative and far
outweighed by the risks.*

England’s National Health Service
commissioned an independent review of
the research around gender interventions
for children.” The review was led by the
former president of the Royal College of
Pediatrics and Child Health, Dr. Hilary
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Cass. Her final report was released in April
2024. The Cass Review concluded: “This
is an area of remarkably weak evidence.”
Specifically, it found that “we have no good
evidence on the long-term outcomes of
interventions to manage gender-related dis-
tress.” Moreover, it found that the system-
atic reviews “have demonstrated the poor
quality of the published studies, meaning
there is not a reliable evidence base upon
which to base clinical decisions.”* Now, the
United Kingdom’s government has banned
all new prescriptions of puberty blockers to
minors by any physician, public or private,
based on the “lack of evidence for these
medical treatments.”*

The United Kingdom is not the only
country to reverse course. In 2020, Finland’s
health care service ended the surgical
transition of minors and greatly restricted
access to puberty blockers and cross-sex
hormones by restricting the procedures to
their centralized research clinics.*s All of
the Scandinavian health authorities have
now severely restricted the medical transi-
tion of minors or have commissioned stud-
ies that have recommended policy changes
in that direction.” The issue is less partisan
in Europe than it is in the United States.
Finland and Sweden’s restrictions were put
in place by left-leaning governments.”® And
the UK ban was initiated by the conserva-
tive Tory government and later confirmed
by the liberal Labour government.®

The 2024 Election and President
Trump’s Indictment of Gender
Ideology

The 2024 Presidential election has
brought even more change on transgender
issues. While the Biden Administration
aggressively promoted gender theory,®
President Trump’s victory in the 2024 elec-
tion has been interpreted by some as an
indictment of the Biden Administration’s
promotion of gender theory over biologi-
cal reality.® One of Trump’s first actions
as President was to make it an official pol-
icy of the United States that there are only
two sexes, male and female, and they are
“not changeable and are grounded in fun-
damental and incontrovertible reality.”

Just over a week after taking office,
President Trump issued an executive
order entitled “Protecting Children from
Chemical and Surgical Mutilation” which
announced the federal government’s strong
opposition to medicalized gender interven-
tions for children.®® The order condemned
the “blatant harm done to children by chem-
ical and surgical mutilation cloaks itself
in medical necessity, spurred by guidance
from the World Professional Association
for Transgender Health (“WPATH?”), which
lacks scientific integrity.”**

The order also directed the Secretary
of Health and Human Services to “pub-
lish a review of the existing literature on
best practices for promoting the health
of children who assert gender dyspho-
ria” and work “to increase the quality of
data to guide practices” for treating these
children.® Hopefully these actions will
lead to better policy and medicine in the
United States for children suffering from
gender dysphoria.

SCOTUS Upholds Tennessee's Law

In June of 2024, the Supreme Court
granted review in United States v. Skrmetti
to address whether Tennessee’s law pro-
hibiting medical gender interventions for
children violated the Equal Protection
clause.®® The United States under the
Biden Administration briefed and argued
the case, and the Court heard oral argu-
ment in December 2024. The Court issued
its opinion on June 18, 2025, upholding
Tennessee’s law as constitutional.”” The
decision was 6-3, with Justices Sotomayor,
Jackson, and Kagan dissenting.

The Court, in an opinion written by
Chief Justice Roberts, held that the law
at issue was subject only to rational basis
review, which it easily met.%® It rejected
the argument that the law was subject
to heightened scrutiny since it classified
only based on age and medical purpose.®
Under the law, “[h]ealthcare providers
may administer certain medical treat-
ments to individuals ages 18 and older but
not to minors” and “to treat certain condi-
tions but not to treat gender dysphoria.””
And the state “clearly” met the deferential



rational-basis standard.” It was reasonable
for Tennessee to act to protect vulnerable
children’s health and welfare in the face of
legislative findings of the “experimental [ ]
nature” and “life-altering consequences of
such procedures.””? The Court referenced
the “[r]ecent developments” in medicine
and policy discussed above, like the Cass
Review and England’s National Health
Service reversal on gender treatments for
children, as “underscor[ing] the need for
legislative flexibility in this area.””

In a concurrence, Justice Thomas
wrote extensively about the dubious “med-
ical consensus” for these treatments.”
He noted that “recent revelations sug-
gest that leading voices in this area have
relied on questionable evidence, and
have allowed ideology to influence their
medical guidance.”” Specifically, he
recounted troubling evidence discussed
above that “WPATH bases its guidance
on insufficient evidence and allows poli-
tics to influence its medical conclusions.””®
Justice Thomas also referenced how other
countries have reversed course on their
policies, the ethical issue of whether
children have the capacity to consent to
these interventions, and the testimony of
detransitioners—people who underwent
these treatments and now regret them.”
Although no other justices joined this
concurrence, it echoed concerns raised by
several other justices at oral argument.”

Conclusion

Idaho was right to step out to protect its
children from experimental medical gender
interventions. In my view, the procedures
are a scam that will go down in history,
with disgust, similar to frontal lobotomies.
Increasingly, the world is waking up to the
dangers caused by the rush to “affirm” chil-
dren in gender identities contrary to their
sex. The risks—as Justice Thomas cited in
his Skrmetti concurrence’”—include infer-
tility,*® sexual dysfunction,® and heart
problems, to name a few.*

The heartbreaking stories of detran-
sitioners who regret the irreversible
changes made to their bodies as chil-
dren are a stark reminder of the reason

for regulating medical providers pro-
viding gender interventions to kids.®
Thankfully, the U.S. Supreme Court has
now clarified that it is within the states’
authority to legislate in this area.

Representative Bruce D.
Skaug is currently the
Chairman of the Idaho
House Judiciary & Rules
Committee, serving as a
legislator since 2021. He is
a recently retired attorney and a member
of the Idaho Bar since 1988. Bruce is mar-
ried to his wife, Debbie, of 39 years and
they have six children and 12 grandchil-
dren. They reside in Canyon County.
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30./d. at S3.

31. See Ghorayshi, Biden Officials Pushed to Remove Age
Limits for Trans Surgery, Documents Show, supra note 4;
Sapir, A Consensus No Longer, supranote 25.

32. See Ghorayshi, Biden Officials Pushed to Remove Age
Limits for Trans Surgery, Documents Show, supranote 4.

33.1d.
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Limits for Trans Surgery, Documents Show, supra note 4.
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59./d.
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Democrats on transgender issues. Now the party is at
odds on a response, AP News (Nov. 14, 2024); Shane
Goldmacher etal., How Trump Won, and How Harris Lost,
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62. Exec. Order 14168, supranote 5.
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64.1d.§ 3.

65./d.§ 3(alii), (b).
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76.1d.at 1847.

77.1d.at 1844.

78. See United States v. Skrmetti, No. 23-477, Oral
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"the state of medical evidence" and quoted the assess-
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Updated Recommendations for Hormone Therapy for
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(Thomas, J., concurring).

80. Removal of reproductive organs means a per-
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MayoClinic.org, "Feminizing Surgery" (Sept. 26, 2024);
MayoClinic.org, “Masculinizing Surgery” (Oct. 1, 2024),
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82. See MayoClinic.org, "Feminizing Hormone Therapy,"
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83. See, e.g., Robin Respaut et al., Why Detransitioners are
Crucial to the Science of Gender Care, ReuTers (Dec. 22,
2022); Pamela Paul, Opinion, As Kids, They Thought They
Were Trans. They No Longer Do., N.Y. Times (Feb. 2, 2024).

Keeping Track

Despite our best efforts, there are times when the Idaho State Bar is
not informed of a member's death. Upon learning of a fellow
attorney's death, please feel free to contact Calle Belodoff with the

information at cbelodoff@isb.idaho.gov. This will allow us to honor
¢ theindividual with details in "In Memoriam."

L
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ABA Delegate Report

Michelle A. Behnke, President of the ABA, welcomes the delegates to the conference in Toronto.

2025 ABA Annual Meeting in Toronto

R. Jonathan Shirts

his year’s ABA Annual Meeting was

held in the beautiful city of Toronto,
Ontario.' The meetings were held in the
historic Fairmont Royal York, directly
across the street from the historic Union
Station.” The Royal York (as it’s known
to locals) is just shy of 100 years old and
is an absolutely stunning architectural
wonder. The little boy inside of me was
astounded to be staying at the same hotel
Queen Elizabeth II, President Ronald
Reagan, and Andrew Lloyd Webber
(among countless other celebrities and
world leaders) had stayed in. I spent way
too much time staring at the oil painted
ceiling of the Ballroom during the cele-
bration for the incoming ABA President,
admiring the intricate gilded carvings in
the elevators (and almost missing the floor
for my room more than once), and being
blown away at the floral arrangements in
the lobby that were replaced every day. But
when I wasn’t distracted by those things, I
was doing my best to represent Idaho and
ensure our voice was heard.
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This particular Annual Meeting was
far and away the busiest of the meetings
I've been fortunate to attend. There were
more than 60 resolutions, including 15 revi-
sions or amendments,®* and more than 400
requests to speak in favor or against various
Resolutions were submitted.* By mid-af-
ternoon on Monday, everyone’s favorite
person was a Delegate from Michigan
who, it turns out, was asked to step in
and request the debate on a Resolution
be stopped. At one point during a partic-
ularly passionate (read: lengthy) debate
on a Resolution, Idaho’s Young Lawyer
Delegate, Kendall, leaned over and asked
when he was going to get up. Almost on
cue, “the Angel of Death” (as he called
himself) stood up. We both got a really
good chuckle out of that.®

The Meeting was also a bit of an
interesting one for anyone who is a con-
stitutional or bylaw nerd.® Article 16 of
the ABA Constitution requires a review
of the membership of the Association
every ten years.” The entire text of this
section reads,

o

The Fairmont Royal York hotelin Toronto, this
year's location of the ABA Annual Meeting.



Beginning in 2005 and once every
ten years thereafter a review shall be
conducted of the House of Delegates,
the Board of Governors and the
Nominating ~Committee. ~ With
respect to each body the review shall
include an examination of its size
and a consideration of its composi-
tion to ensure appropriate represen-
tation of constituencies.®

Two Meetings ago, the ABA leader-
ship formed a working group to undertake
that review and make recommendations.
While there’s not much direction to
go on from that section, the Decennial
Commission took its work seriously, host-
ing several town halls over the past three
Meetings, gathering input and soliciting
ideas, then reporting back to the House
of Delegates and Board of Governors
how they thought the House of Delegates
and Board of Governors needed to be
adjusted in terms of representation.’
After a significant amount of debate,
the House voted to keep the composi-
tion of both the House of Delegates and
the Board of Governors as they are cur-
rently.” Many people thought it would
be best for the Board of Governors and
House of Delegates to be downsized in
order to be more efficient; but as some-
one said during the debate, “We [the
ABA] decided long ago that inclusion was
more important than efficiency.” Clearly.

I feel compelled to take a brief inter-
lude to discuss the word, “inclusion.” Over
the last decade or so, this word has taken
on a very politicized meaning, to the point
there have been Executive Orders from
the last two Administrations using that
term, each purporting to be an attempt
to accomplish the same thing." Merriam-
Webster defines inclusion as, “the act of
including: the state of being included;”**
while Black’s Law Dictionary, which I'm
sure everyone reading this is more than
familiar with, defines “include” as, “To
contain as a part of something.”® Even
though the word has been politicized, I
want to say that I have felt included as a
member of the Idaho State Bar from the
day I started law school, and that our Bar

The CN Towerin Toronto.

feels (for the most part) inclusive for new
attorneys. Sure, the very nature of our
profession requires us to be adversarial at
times, but I have never felt—as a whole—
attorneys in our State could not sit down
for a drink together, regardless of which
side of the “vs.” they may have been on."*

One aspect of inclusion that the House
of Delegates voted on this Meeting was a
change to the Constitution that gave the
United States Virgin Islands and the Pacific
Territories representation on the Board of
Governors as “States.””” While speaking in
favor of the Resolution, the Delegate from
Guam, a person I have gotten to know well
the last few Meetings, said this is something
that has been in the works for over 40 years.
Passage of this Resolution meant a lot to
me as a Delegate from one of the smaller
States because there are times when I feel
the voices of the three to four of us rep-
resenting our State could be drowned out
by the Delegations from California, Illinois,
or Texas—all States with more than 20
Delegates. But enough of that, let’s move on.

Some of the more important
Resolutions taken up by the House
of Delegates this Meeting included
Resolutions on upholding the Rule of Law
in our society,'® freedom of speech in aca-
demia,"” and freedom of the press against
spurious defamation claims.”® I think these
should be the most important Resolutions
passed by the House of Delegates this meet-
ing, but I am afraid they will likely go down
as mere footnotes in history unless we, as
a profession, decide we will not allow our
profession to be attacked, and stand up for
our judges who are doing their best to judge
cases fairly, and our press who impartially
report on the issues we face in society.

But I want to end by discussing two
Resolutions which both involved bully-
ing: in the legal profession against each
other,” and against the judiciary and the
legal profession in general.? This topic, to
me, hits close to home, not only because
of my job in the judiciary and as an attor-
ney, but on a very personal level. This
is not something I have spoken about
much, outside of my family and a very
small group of people, because it is such
a painful subject. I grew up in a tiny little
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town where my high school graduating class
was less than 90 people (imagine my shock
moving to Coeur d’Alene for my Senior year
where the graduating class was bigger than
the entire high school I had just left). In fifth
grade, I made two “mistakes” that nearly
destroyed me: I beat one of the more popu-
lar eighth graders in the finals of the school’s
Geography Bee, and, after dropping a pass on
the playground one fall morning, said I was
“really junky at this game.” Kids being kids,
I was saddled with the nickname “Junky”
for the rest of time I lived there. I was relent-
lessly harassed because I was incredibly book
smart, but not all-that athletically gifted
(even though I tried, so very hard). When
I tried to stand up for myself, I wouldn’t do it
the right way and found myself in fights on a
frequent basis (one day in sixth grade, I was
in a fight before school started, another at
lunch, and one during the afternoon recess).
I was the geeky kid who was caught during
class in fifth grade reading, A Brief History of
Time by Stephen Hawking instead of doing
my math work, who constantly got in trou-
ble for not doing any homework then passing
the tests (this drove my seventh grade math
teacher, in particular, up the wall), and who
ran his mouth off about becoming the start-
ing quarterback my sophomore year even
though I had never played a single down
of organized football. I went home a great
many days depressed, hurt, and thinking it
just would be better for everyone else if I sim-
ply wasn’t there. I wanted so badly to fit in,
to just be part of a group, but never felt that
I was. Even now, I find myself chasing and
craving things that seem so easy for everyone
else, but always just out of reach for me.
Looking back now, I recognize I did
not do much to help myself with any of
those problems; I was quick to anger,
easy to take offense at everything, and
saddled with mental health conditions
that I somehow always suspected but was
not diagnosed with until I was in my 30s.
I don’t say this to throw a pity party for
myself—I say it to reflect on the impact
being bullied has had on my entire life
and continues to have today. I would
simply caution all of us as attorneys to be
mindful of the way we treat those around
us, including other attorneys and staff,
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and recognize that our actions today
could have either a detrimental or uplift-
ing impact on someone else. The words
we speak, or the actions we don’t take,
can have ripple effects beyond what we
might be able to conceive right now. We
should think about how putting wanted
posters featuring judges in the halls of
Congress impacts not only those judges
and their families, but it also impacts
their staff and their families, as well.*!
I'will close with something the current
President of the ABA, Michelle Behnke of
Wisconsin, said during her introductory
speech, “If you want to go fast, go alone;
if you want to go far, go together.”? I look
forward to going far with each of you.

R. Jonathan Shirts grad-
uated from the University
of Idaho College of Law
in 2018 and is currently
the Staff Attorney for the
Hon. Randy Grove of the
Third District. He has also worked as the
Staff Attorney for Hon. Nancy Baskin and
Hon. George Southworth. He enjoys good
books and spending time outdoors with
his wife, daughter, and two sons.

Endnotes

1. https://www.abajournal.com/web/article/aba-celebrates-
long-standing-ties-with-canadian-lawyers-at-
annual-meeting

2.https://www.fairmont.com/en/hotels/toronto/fairmont-
royal-york.html.

3. See https://www.abajournal.com/web/article/aba-
house-adopts-policy-on-law-firm-intimidation-
immigration-issues for a discussion on some of the
various Resolutions that were considered, and https://
www.americanbar.org/groups/leadership/house_of_
delegates/2025hodannualmeeting/ for links to all of
the Resolutions, Amendments, and Revisions consid-
ered during this Meeting.

4. Alist of Delegates who submitted electronic requests
to speak can be found here: https://www.american-
bar.org/content/dam/aba/administrative/house_
of_delegates/2025-annual-supplemental-materials/
movants-and-speakers-25am.pdf; however, that list
is not complete as the House of Delegates has a pro-
cedure where a Delegate can submit a request to
speak during the meetingitself. The line for doing that
was a dozen people deep when the Meeting was called
to order on Monday, and it never fully disappeared until
the Meeting was adjourned on Tuesday afternoon.

5. We both missed the presence of our Idaho
Delegation leader, Jenn, who was caught up in
depositions and unable to join us. Hopefully we'll be
at full-strengthin San Antonioin February.

6.1 am on the fringes of being this type of nerd, but |
know there are some lawyers out there who are incred-
ibly passionate about this kind of thing.

7. Afullcopy of the Constitution's text can be found onthe
ABA's website: https://www.americanbar.org/content/
dam/aba/administrative/house_of_delegates/constitu-
tion-and-bylaws/constitution-and-bylaws.pdf. It will be
cited or referredto as "ABA Constitution” or "ABA Const."

8.ABA Const., Art. 16, §16.1.

9. See Daily Journal of the ABA House of Delegates,
specifically the Proposed Constitutional Amendments
11-4A(1-4), 11-4B(1-6), 11-4C(1-2), and 11-4D(1). https://
www.americanbar.org/content/dam/aba/administrative/
house_of_delegates/daily-journals/2025-annual-daily-
journal.pdf.

10./d.

11. See, e.g., the Biden Administration's Executive Order
13985, "Advancing Equity and Racial Justice Through the
Federal Government” (https://bidenwhitehouse.archives.
gov/equity/); and the current Trump Administration's
Order 14151, "Ending Radical And Wasteful Government
DEI Programs And Preferencing” (https://www.white-
house.gov/presidential-actions/2025/01/ending-
radical-and-wasteful-government-dei-programs-
and-preferencing/).

12. https://www.merriam-webster.com/dictionary/inclusion.
13.INCLUDE, Black's Law Dictionary (12th ed. 2024).

14.1say, "as a whole," because there will always been
some people and personalities who just don't get along
or play nicely together. But even so, | think the collegial-
ity of our Bar would allow them to at least behave civilly
towards each other, most of the time.

15. See https://www.americanbar.org/news/reporter_
resources/annual-meeting-2025/house-of-delegates-
resolutions/11-2/,andasrevised https://www.americanbar.
org/content/dam/aba/administrative/house_of_delegates/
2025-annual-supplemental-materials/11-2-rev.pdf.

16. https://www.americanbar.org/news/reporter_resources/
annual-meeting-2025/house-of-delegates-resolutions/
512/.

17.https://www.americanbar.org/news/reporter_resources/
annual-meeting-2025/house-of-delegates-resolutions/
513/.

18. https://www.americanbar.org/news/reporter_resources/
annual-meeting-2025/house-of-delegates-resolutions/
514/.

19. https://www.abajournal.com/web/article/aba-house-
takes-aim-at-bullying-in-the-legal-profession, https://
www.americanbar.org/content/dam/aba/directories/
policy/annual-2025/523-annual-2025.pdf

20. https://www.americanbar.org/content/dam/aba/
directories/policy/annual-2025/509-annual-2025.pdf

21. See https://www.wyomingnews.com/news/local_
news/judges-lawyers-describe-perils-of-attacking-
judiciary-at-grand-teton-national-park-gathering/article_
7c7695e1-0489-41f0-a8ac-aa8379452df5.html (discussing
the impact of the Wanted posters and other attacks
on the judiciary); https://www.courthousenews.com/
citing-escalating-threats-judiciary-urges-congress-
to-set-aside-more-cash-for-court-security/ (discussing
escalating security concerns); and https:/www.
americanbar.org/news/reporter_resources/annual-
meeting-2023/house-of-delegates-resolutions/200/
(encouraging policymakers at all levels to consider mental
healthassistance and theimpact of trauma on court staff).

22.https://www.abajournal.com/web/article/aba-president-
elect-michelle-behnke-recommits-to-defending-
the-rule-of-law.
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THE IDAHO STATE BAR & IDAHO LAW FOUNDATION

The 1990s

Hon. Jessica M. Lorello

In the September issue of The
Advocate, Chris Graham, author of the
article on the 1980s, closed with an
invitation to “"bring on the 1990s!"? |
accept that invitation! On the national
stage, the 1990s featured the end of
the Cold War and the collapse of the
Soviet Union; the Oklahoma City
bombing; the election of Nelson
Mandela as the first Black president
of South Africa; the Columbine High
School shooting; the death of Princess
Diana; the Los Angeles riots follow-
ing the beating of Rodney King; the
O.J. Simpson trial; the launch of the
Hubble Space Telescope; the begin-
ning of Google and Amazon; the debut
of the iconic television series, Friends;
the end of another iconic television
series, Seinfeld; and the publication
of the first Harry Potter book by J.K.
Rowling.? And, as an alumna of the
University of North Carolina at Chapel
Hill, | would be remiss if | didn't note
that the 1990s also marked milestones
in the careers of two fellow alumna
who made a mark on sports’ history—
Mia Hamm led the United States to its
first women's World Cup win in soccer
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in 1992 and Michael Jordan announced
his retirement (for the second time) in
1999.3

Meanwhile, on our home court in
Idaho...

A NEW HOME FOR THE IDAHO
STATE BAR & IDAHO LAW
FOUNDATION

On September 20, 1990, a joint
meeting between the Idaho State Bar
Commissioners and the Idaho Law
Foundation's Board of Directors was
held and included members of the ISB/
ILF Bar Center Taskforce. The charge of
the Taskforce “was to ascertain the staff,
space, and facility needs of the Idaho
State Bar and Idaho Law Foundation.™
The purpose of the September 20,
1990 meeting was to decide “whether
to accept the building at 701 W. Franklin
which had been offered by J. Charles
Blanton.” To sweeten the offer, Blanton
agreed to make a “$15,000 cash con-
tribution.”® The 701 W. Franklin building
offered 7,830 square feet of space and
thirteen parking spots.” Acceptance of
the offer would cost a total of $770,000,
an amount that would include

“payment of $475,000 in indebted-
ness and back taxes,” and $295,000 in
“"deferred maintenance, remodeling,
and transactional costs."®

The meeting participants also
discussed other options, including
renovations of ISB/ILF's current loca-
tion at 204 W. State Street.® Ultimately,
“[alfter considerable discussion,
regarding the relatives costs and long
term suitability of the [701 W. Franklin]
facility,” the group unanimously
decided to decline Blanton's offer.®
The Taskforce determined its next
steps would be to continue “looking at
existing buildings and potential build-
ing sites” that would best serve the
needs of the Bar and the Foundation.™

Inlate 1991, the Taskforce's efforts
led to an offer to purchase the property
located at 525 W. Jefferson, where the
Law Center now stands.*? Although the
$230,000 offer was rejected, 3 there
was an eventual counter-offer for
$325,00, after which a final purchase
price of $300,000 was agreed upon.**
The Idaho Law Foundation Board of
Directors then created “bar center
committees to facilitate the building of
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anew bar center."'* The Directors who
served on the committees included
Mike Moore, Judge May, Dennis Baird,
Dave Gadda, and P. Craig Storti.’® A
request for proposal was sent to local
architecture firms to bid on construc-
tion of the new building.'” Armstrong
Architects won the bid.'® The budget
for construction of the new bar cen-
ter was $650,000.° Fred Hahn led
fundraising efforts for the Law Center
campaign to solicit contributions to
assist in paying the costs of the new
building.?® The fundraising goal was
set at $300,000.% Just over half of that
goal was reached by the time the Law
Center was occupiedin late 1993.%2
Construction on the Law Center
began in March 1993.% Perhaps unsur-
prisingly, the project quickly fell behind.
Weather delays and “problems with
compacting the dirt” were the culprits.?
After the initial delays, there were rel-
atively few hiccups during the construc-
tion process. The July 21, 1993, minutes
from the Board of Commissioners’
meeting noted: “There are no prob-
lems at this point except for possible

Breaking ground on the new building for The Law Centerin 1993.
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costsincurredininstalling streetlights
which may be required by the city of
Boise."?* The disagreement revolved
around whether the Law Center would
be required to install “historical street-
lights" at a cost of “about $12,000."%

Construction was substantially
completed by the end of October 1993,
and the Idaho State Bar and Idaho Law
Foundation staff occupied the Law
Center at 525 W. Jefferson in Boise in
November 1993.2” On December 10,
1993, there was a dedication and open
house celebrating the Law Center as
the new home of the Idaho State Bar
and Idaho Law Foundation.?® The lot for
the new building previously housed the
Ada County Public Defender’'s Office
and the Clerk’s office.

Meanwhile, an appraisal of the
State Street building that was being
used by the Bar and the Foundation
before the Law Center was built
was conducted by Idaho Land and
Appraisal; that appraisal indicated a
market value of $345,000.% The prop-
erty was listed at $380,000 with a plan
to advertise it in The Advocate and to

notify physicians in Ada County that
the building was for sale.*° Advertising
later expanded to include listings in
the Idaho Statesman, the CPA Society
newsletter, the Idaho Business Review,
and “local medical and dental jour-
nals.”*! These advertising efforts were
part of a plan to avoid hiring a realtor
to facilitate the sale.*? This strategy
proved unsuccessful. By January
1993, the Executive Director, Diane
Minnich, was interviewing realtors to
assist with the sale.* The first poten-
tial buyer for the State Street property
made a full-price cash offer and ten-
dered a check. Immediately thereafter
we received visitors from The Treasury
Department or the IRS advising us not
to cash the check, because the pro-
ceeds were a result of a fraudulent tax
refund.** Chuck Winder was eventu-
ally selected to assist with the sale
of State Street building; Winder gen-
erously agreed to donate 1.5 percent
of the 6 percent sales commission to
the Idaho Law Foundation.* The State
Street property was finally sold for
$327,500 in November 1993.3¢

Construction on the Law Centerin 1993 on Jefferson St. in downtown
Boise, seenin the background s the old Law Library.
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The basement of the Bar Offices in the 1990s being used as a classroom for CLESs; now
used for storage.

Looking back, the Law Center
looks like a pretty great deal by today's
standards!

PLAY BALL!

As | write this article, we are closing
in on the end of the 2025 regular sea-
sonin Major League Baseball. As the
count creeps toward the final 162-game
tally, | anxiously await to see where my
two favorite teams—the Los Angeles
Dodgers and the New York Mets—may
(or may not) land in the post-season.
The Dodgers currently sit with a three-
game lead on the San Diego Padres
in the National League West—not a
spread | am comfortable with, particu-
larly given the team's underperforming
injury-laden season despite a pitching
roster with big names and a lineup with
even more star power, including Shohei
Ohtani, a true unicorn of the game.
Meanwhile, the Mets are sittingin sec-
ond place in the National League East,
eleven games behind the Philadelphia
Phillies and fighting for a wild card spot.
Whatever the result of this major league
baseball season, at least there is no risk
of a baseball strike, which resulted in the
cancellation of the 1994 World Series.*”

But the real story involvingabatand
aballinthe 1990s was right here in Idaho
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when Idaho State Bar Commissioners
faced off against members of the Idaho
Judiciary inwhat may have beenabigger
rivalry than anything in the big leagues.
The minutes from the March 22,
1991 Board of Commissioners meet-
ing indicate that then-Bar Counsel
Mike Oths had secured “a commit-
ment from ex-commissioner Mark
Nye to play on the Idaho State Bar
team,” and that Oths had “sent a
copy of the proposed rules to Justice
[Byron] Johnson.” *¥ Clearly this
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match-up was not going to be some
haphazard, beer league, pickup game.
Indeed, Oths recalls that he and John
“Jack” McMahon “were the delega-
tion sent to discuss protocols with
Justice Johnson and it was soon obvi-
ous he was taking this pretty seri-
ously.” Indeed, it was serious enough
that there were player-eligibility
requirements. The eligible players
on the judicial team included appel-
late judges, district judges, Fred Lyon
(Clerk of Court for the Idaho Supreme
Court from 1982 to 2004*), and Carl
Bianchi (Administrative Director of
the Courts from 1973 to 1993%°). For
the Commissioner side of the score-
card, eligible players could be any past
or present Commissioner, then-Exec-
utive Director Diane Minnich, and, of
course, Oths.

Although the minutes from sub-
sequent Board of Commissioner
meetings are silent on the result, Oths
reports that the judicial team won the
first game. That win may have been
attributable to Justice Johnson's skills
(honed from his days on Harvard's
baseball team) in combination with
Judge Larry Boyle's abilities at short-
stop. Although Oths notes: “In the alti-
tude of Sun Valley the ball really carries,
and a DJ (who shall remain nameless) let
a couple balls go over his head. Justice
Johnson never invited him back.” In
that same game, Oths recalled that

The ldaho Judicial team in 1995 at the Bar's Annual Meeting.



"Bill McCurdy got on base but didn't
want to run. Then-trial judge, Roger
Burdick, was sitting in alawn chair by 1st
base and took his place. When Justice
Johnson noticed Burdick on base, he
protested that he was ineligible. Justice
Bakes simply told him ‘Byron, we'll
take it up at conference on Monday.""
Despite falling short in the first game,
the Commissioners’ team won the next
three games. At one point, Justices
Trout and Silak told Oths: “He (Byron)
is never going to let us discontinue the
series until we get even in the stand-
ings.” Nevertheless, the annual con-
test came to an end after "5-6 years.”
Apparently, it wasn't always fun and
games, especially that time when a
couple of players on the field nearly
came to blows. | am told there was an
"audible gasp” from the crowd. For me,
and hopefully for you, the story led to
an audible chuckle.*!

OATH

Speaking of oaths, this article
appears not long after the September 26,
2025, admissions ceremony. The cer-
emony is the time new admittees to
the Idaho State Bar take the Attorney’s
Oath;itis alsoan opportunity for prac-
ticingattorneys to take the oath again.
While the principles reflected in that
oath have persisted over time, in 1990,
then-Bar Commissioner McMahon
and Oths took the lead on updating

and improving some of its language.*?
The language changes were approved
by the ISB Board of Commissioners on
August 10, 1990.

AMERICAN INNS OF COURT

The American Inns of Court was
introduced in Idaho in 1991.* The
American Inns of Court is a national
organization with a mission to “inspire
the legal community to advance the
rule of law by achieving the highest level
of professionalism through example,
education, and mentoring."* The pro-
gram is designed to bring together
“lawyers, judges, and other legal profes-
sionals from all levels and backgrounds

The Board of Commissioners team in 1995 at the Bar's Annual Meeting.

who share a passion for professional
excellence.” The Inn is “divided into
‘pupillage teams,’ with each team con-
sisting of a few members from each
membership category depending on
the members’ level of experience. Each
pupillage team conducts one program
for the Inn each year."® Through this
collaboration, law students and less-
experienced attorneys can learn “to
become more effective advocates and
counselors by learning from the more-
experienced attorneys and judges."’
The first Inn meeting was sched-
uledin Boise for September 18, 1991.48
Idaho has since created five Inns:
the Richard C. Fields American Inn of

Richard C. Fields (namesake for one of Idaho's
Inns of Court).
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Court in Boise; the Portneuf American
Inn of Courtin Pocatello; the Theron W.
Ward American Inn of Court in the
Fifth Judicial District; the Eagle Rock
American Inn of Court in Idaho Falls;
and the Ray McNichols American Inn of
Court in Lewiston and Moscow.*°

SOVIET/AMERICAN LAWYER
EXCHANGE PROGRAM

As notedin theintroductory para-
graph, the Soviet Union dissolved in
1991. That same year, the Idaho Law
Foundation received an application
for the creation of a Soviet/American
scholarship fund.*® The request
was made by then-ldaho Governor
John Evans on behalf of Konstantin
Gavrilov who, at the time, was attend-
ing Stanford University.”! Prior to
that, Gavrilov was an intern at Boise
Cascade’s Corporate Legal Office in
Boise.’? The Executive Committee
approved the request, which was for
$5,376.90, in addition to approving
future funds up to the total amount
requested ($7,315).5

The minutes of the Board of
Commissioners meeting on March 22,
1991, indicate there was a more formal-
ized program to support an internship
for lawyers from the Soviet Union.>* In
particular, the Bar president at that time
"sent a letter to the major firms and cor-
porations in Idaho asking them to par-
ticipate in the Soviet/American Lawyer
Intern exchange program sponsored by
the American Bar Association.”*> The
ABA arranged to have “30 lawyers from
Soviet bloc countries come to the U.S.
in the summer of 1991 to serve a six
month internship” at an “approximate
cost” of $13,000 per year, “plus housing
for the firm or corporation that spon-
sors the attorney.”*® A notice was placed
in The Advocate advertising the pro-
gram and seeking participation by Idaho
law firms.>’

THE SEEDS OF TENTS TO TOWERS

The publication of Tents to Towers:
The History of the Practice of Law in
Idaho has been one of the key features
of this year's celebration of the 100*"
anniversary of the ldaho State Bar
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The book cover for Tents to Towers.

and the 50* anniversary of the Idaho Law
Foundation. As it turns out, the seeds of
that endeavor were plantedin the 1990s
and it appears it may have been inspired
by the publication of the Centennial
History of the Idaho State Courts.*®
The Idaho Law Foundation approved
a request from the Administrative
Director of the Courts to serve as the
book’s publisher.** Four months later, in
May 1990, the Board of Commissioners
received a proposal for a written history
of the organized bar in Idaho.®°

At the June 8, 1990 Board of
Commissioners meeting in Big Fork,
Montana, then-Executive Director
Dennis Harwick presented a proposal
based on his meeting with Madeline
Buckendorf, a graduate student at
Boise State University.®* "It was esti-
mated that the project would take
between 300 and 350 hours and would
result in a document of approximately
100 pages” at a charge of $15 per hour
payable to Buckendorf for her work.®?
The Commissioners approved the
project and “asked to meet with
Ms. Buckendorf as early as possible to
share its ideas on such a history."®* That
meeting occurred on August 10, 1990.
The minutes from the meeting reveal
that Buckendorf “asked for clarification
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Tents to Towers
The History of the Practice of Law in Idaho

as to the intended audience for such
a document.”®* The “consensus” was
“that the audience would be members
of the Idaho State Bar."%* There was also
a “consensus” (and “considerable dis-
cussion”) related to “the focus of such a
history on the period of 1900 to approx-
imately 1950, i.e., the ‘ancient’ history of
the bar."®® Buckendorf “noted that she
would focus on the major turning points
within the bar and the transition from an
informal apprenticeship professiontoa
formalized institution."®’

Consistent with the agreement
between the Board of Commissioners
and Buckendorf, subsequent meeting
minutes reflect regular updates on the
status of the project. Buckendorf sub-
mitted the first installment of her work
in March 1991 and a first draft in June
1991.%° At that point, individuals respon-
sible for reviewing the draft and making
edits were identified.”® It appears the
project stalled sometime after that
before it was picked up by members of
the Idaho Legal History Society, which
later became a section of the Idaho State
Bar. After years of work by many volun-
teers, the final product came to fruitionin
2025. If you haven't already purchased
a copy of Tents to Towers, | encourage
you to do so beforeit is sold out!”*



Judge Michael Others (previous Bar Counsel)
and Diane Minnich (previous Executive
Director of the Bar) in the Bar offices in 1997
with the jackrabbit mascot from the Jackrabbit
Bar Conference.

MISCELLANEOUS NOTABLES

On April 19, 1990, the Board of
Commissioners “formally adoptled]
a policy prohibiting smoking at
Commission meetings."’2 In conjunc-
tion with this vote, “the Executive
Director was asked to obtain a discreet
sign to be placed in the Conference
Room to that effect.””® This prohibition
was a sign of the times, and perhaps
even ahead of its time given that smok-
ing bans on all domestic and interna-
tional flights did not occur until 2000.7

In 1991, Diane Minnich began
her tenure as Executive Director of
the Idaho State Bar and ldaho Law
Foundation. Minnich retired in 2024
after 39 years of service to the legal
community. Thank you, Diane!

Judge Jessica M. Lorello
is an Idaho native who
graduated from Boise
High  School.  She
received a master's
degree in health care
administration and her Juris Doctor
degree from the University of North
Carolina at Chapel Hill. After law school,
she worked in private practice until 2004
when she joined the Criminal Law
Division of the Idaho Attorney General's
Office. Governor Otter appointed Judge
Lorello to the Idaho Court of Appeals in
2017. Judge Lorello is also an adjunct pro-
fessor at the University of Idaho College
of Law, is a member of the Law Related
Education Committee of the Idaho Law
Foundation and is a founding member of
Attorneys for Civic Education.
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Court Information

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
G. Richard Bevan

Justices
Robyn M. Brody
Gregory W. Moeller
Colleen D. Zahn
Cynthia K.C. Meyer

Regular Fall Term for 2025
2nd Amended March 25, 2025

BOISE L., August 18, 20, 22 and 25
September 10 and 12
September 17 and 18
................................................................................. October1,3and 6

Blackfoot ..o October 8
Idaho State University (Pocatello) October 9
BOISE o November 3, 7 and 10
TWINFAIIS (o November 5

By Order of the Court
Melanie Gagnepain, Clerk

NOTE: The above is the official notice of the 2025 Fall Term for the
Supreme Court of the State of Idaho, and should be preserved. A
formal notice of the setting of oral argument in each case will be
sent to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO
Chief Justice
David W. Gratton
Judges
Molly J. Huskey

Jessica M. Lorello
Michael P. Tribe

Regular Fall Term for 2025

04/07/2025
BOISE i, August 5,12, 14 and 26
BOISE i September 11, 16, 18 and 23
October 7and9
BOISE oo November 6, 13, 18 and 20
B OIS e December9

By Order of the Court
Melanie Gagnepain, Clerk

NOTE: The above is the official notice of the 2025 Fall Term for
Court of Appeals of the State of Idaho, and should be preserved.
A formal notice of the setting of oral argument in each case will
be sent to counsel prior to each term.
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OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
G. Richard Bevan

Justices
Robyn M. Brody
Gregory W. Moeller
Colleen D. Zahn
Cynthia K.C. Meyer

Regular Spring Term for 2026

BOISE o
Moscow (University of Idaho)
Lewiston

Rexburg (BYU Idaho)
TWINFAIIS e

By Order of the Court
Melanie Gagnepain, Clerk

NOTE: The above is the official notice of the 2026 Spring Term for
the Supreme Court of the State of Idaho, and should be preserved.
A formal notice of the setting of oral argument in each case will
be sent to counsel prior to each term.
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"All creation is a mine
and every man, a miner"

- Abraham Lincoln

SHAVERSWANSON.COM

913 W. River Street, Ste. 420
P.O. Box 877, Boise, ID 83701
(208) 345-1122




Idaho Supreme Court
Oral Arguments for October 2025

09/10/2025
Wednesday, October 1, 2025 - Boise
8:50a.m. Johnsonv. SRMDouble L .........ccccocoooeoeoeeeee. #51893
10:00 a.m. State v. Perez Garcia .. #51585
11:10 a.m. State v. RODEItSON ..o #52794
Friday, October 3,2025 - Boise
8:50 a.m. Shelstad v. Pacific Life Insurance ..............c.cccccooe..... #52014
10:00 a.m. State V. KNiGht ... #52929
11:10 a.m. PacifiCorp V. IPUC ..o #52508
Monday, October 6, 2025 - Boise
8:50 a.m. City of Idaho Falls V.IDWR ..o, #52102
10:00 @a.m. State V. MCGArVEY........cooveivviieeeeriiseeiseiieee e, #52843
Wednesday, October 8, 2025 - Blackfoot
8:50 a.m. Camp Magical Moments v. WalSh..........ccccccouvvcnurrni, #51061
10:00 a.m. Smallwood V. Little .......cocoovoooeoeeeeeeeeee #52011
11:10a.m. Monson V. MONSON ........coceeeeeeeeeeeeeeeeeee #51838

Thursday, October 9, 2025 - Pocatello (Idaho State University)

8:50 a.m. Stasiewicz v. Henry's Lake Village ........c..cccccoucvvvcnvre. #52313
10:00 a.m. Proulx v. Saveway.........c.cccccoueeveeen. . #51856
11:10 a.m. Ridgeline Medical v. Lyon...........cccccoovvvriorrcnrrrir, #52069
Thursday, October 30,2025 - Boise
2:00 p.m. Jane Doe v. John Doe (2025-36)/

Jane Doev. John Doe (2025-33)..........cccc....... #53148/53137

Idaho Court of Appeals
Oral Arguments for October 2025
09/10/2025
October 7,2025
9:00 a.m. Burke V. BaUugh........ccccouevvevoeorssoeeesee #52429
10:30 a.m. Dept. H&W v. Doe (2025-22)......cccovveeee. #53025
October 9, 2025
9100 @.IM. s Vacated
10:30 a.m. Dept. H&W v. Doe (2025-20)......ovvvevverirerrierie. #53013

How to advertise in The Advocate

ofe Bt M
Pro Borno Week 2025

Kick Off Event

October 20th

Family Law Basics for Pro Bono Attorneys CLE
Sockeye Ale House - 3823 N Garden Center Way, Boise

4:00 p.m. - 6:00 p.m. (MT)

W IDAHO VOLUNTEER
LAWYERS PROGRAM

Free For Volunteers

SOCKEYE
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Cases Pending

CASES IN ALPHABETICAL ORDER
BY CATEGORY - AUGUST 2025

CIVIL APPEALS

Estates And Trusts
Whether the district court erred in deny-
ing Plaintiff’s petition to remove trustees
and to appoint a successor trustee.
Morrison v. Thompson
Docket No. 52401
Supreme Court

Immunity

Whether the district court erred in con-
cluding as a matter of law that Plaintiff’s
negligence claims were barred by the
exclusive remedy provision of Idaho’s

worker’s compensation law.
Bauer v. Scott Myers
and Sons Roofing and Const., LLC
Docket No. 52706
Supreme Court

Legal Malpractice

Whether the district court erred when it
dismissed Plaintiff’s unjust enrichment and
violation of the Idaho Consumer Protection
Act claims and concluding neither claim
provided an independent cause of action in

Plaintiff’s legal malpractice case.
The Estate of Laurel Ann Kalinski v.
Murphy Law Office, PLLC
Docket No. 52242
Supreme Court

Restrictive Covenants
Whether the district court erred in con-
cluding that a provision of the CC&Rs
prohibiting the use of real property for
commercial enterprises but permitting the
private renting of a dwelling on any lot did
not prohibit homeowners from offering
their home as a short-term rental.
Delano v. Pike
Docket No. 52723
Court of Appeals
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CRIMINAL APPEALS

Confrontation
Whether the district court’s ruling allow-
ing the State’s fingerprint analysist to tes-
tify remotely by Zoom violated Defendant’s
confrontation rights.
State v. Jacobson
Docket No. 51454
Court of Appeals

Contempt

Whether a defendant in a criminal case
may initiate nonsummary contempt pro-
ceedings against a sheriff for alleged mis-
behavior in office or other willful neglect

or violation of duty.
State v. Lutz
Docket No. 52554
Supreme Court

Evidence
Whether the district court erred by admit-
ting Facebook messages over Defendant’s
foundation objection because the State did
not provide sufficient direct or circumstan-
tial corroborating evidence of authorship.
State v. Kline
Docket No. 51696
Court of Appeals

Whether evidence that Defendant slapped

the victim’s buttocks and showed her an

image of Defendant engaged in autoerotic

activity should have been excluded from

Defendant’s sexual battery trial because

the evidence was inadmissible propensity
evidence under I.R.E. 404(b).

State v. Randell

Docket No. 51874

Court of Appeals

Whether the district court abused its dis-

cretion by admitting unfairly prejudicial

and cumulative video evidence showing

Defendant repeatedly yelling offensive

and inflammatory expletives, including
racial epithets, at jail deputies.

State v. Hanning

Docket No. 52188

Court of Appeals

Whether evidence that Defendant
expressed a desire to leave the behavioral
health care facility and planned to com-
mit a felony to do so was inadmissible
propensity evidence under L.R.E. 404(b).
State v. Bronson

Docket No. 52178

Court of Appeals

Motion to Continue

Whether the district court abused its dis-
cretion by denying Defendant’s motion
to continue the sentencing hearing until
the court received the psychological and

polygraph evaluations it had ordered.
State v. Gutierrez
Docket No. 51649
Supreme Court

Motion to Suppress
Whether the district court erred in
denying Defendant’s motion to suppress
because the totality of the circumstances
did not give rise to reasonable suspicion
justifying the investigatory detention.
State v. Wimmer
Docket No. 51610
Court of Appeals

Whether the information in the search

warrant application was too stale to estab-

lish probable cause supporting the issuance
of the search warrant.

State v. King

Docket No. 52480

Court of Appeals

Whether the officers’ entry on to the cur-

tilage of Defendant’s home was unlawful

because the officers did not have reason

to believe the person for whom they had a
valid arrest warrant was there.

State v. Troup

Docket No. 51328

Court of Appeals



Prosecutorial Misconduct
Whether the district court erred by over-
ruling Defendant’s objection to the pros-
ecutor’s statements in rebuttal closing
argument that Defendant did not pres-
ent any evidence to establish the value of
the property that formed the basis of the
grand theft charge.
State v. Sartin
Docket No. 51676
Court of Appeals

Sentence Review

Whether the district court erred by
concluding Defendant willfully vio-
lated his probation by failing to take his

prescription medication “as needed” and
by failing to obtain approval from his pro-
bation officer before changing residences.
State v. Rubalcaba

Docket No. 51416

Court of Appeals

Whether the district court erred by

imposing separate, consecutive sentences

for the underlying offense and the per-
sistent violator enhancement.

State v. Swanson

Docket No. 51969

Court of Appeals

ADMINISTRATIVE APPEALS

Judicial Review

Whether the district court erred in hold-
ing that the 6.5% tax rate provided for in
I.C. § 63-3025 is applicable for a full year
for a fiscal year taxpayer whose return

was filed after that rate went into effect.
WAFD, Inc. v. Idaho State Tax Comm’n
Docket No. 52584
Supreme Court

Summarized by:

Lori Fleming

Supreme Court Staff Attorney
(208) 334-2246

How Can You Be Sure Your Wealth Will Be Left to Those You Choose?

Estate Planning: Accumulating, Preserving, and Passing Wealth

Accumulating wealth is only half the job of comprehensive financial planning. Managing, preserving, and ultimately distributing
that wealth is also important. Estate planning can help ensure your estate will pass to your heirs the way you want, when you want,
and in a tax-efficient manner. We can work with your attorney and CPA to help ensure your estate planning addresses your needs.

For more information please call or go to www.andersonwealthmanagementgroup.com.

Randy Anderson, JD, CFP®

Senior Vice President/Investments
andersonr@stifel.com | (208) 401-2036

Kevin Bates, CPA, MBA, CEPA

Financial Advisor
batesk@stifel.com | (208) 401-2033

Tracy Druzisky
Senior Registered Client Service Associate
druziskyt@stifel.com | (208) 401-2021

800 W. Main Street, Suite 1260
Boise, Idaho 83702

STIFEL ‘ Anderson Wealth Management Group

Stifel, Nicolaus & Company, Incorporated | Member SIPC & NYSE | www.stifel.com

Stifel does not provide legal or tax advice. You should consult with an esltate planning attarney and tax professional to discuss your particular situation.
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In Memoriam

William K. Bayert

1951 -2025
William “Bill” Kenneth
Bayert passed away

peacefully on August 6,
2025, following a brave
and dignified struggle
with pancreatic cancer.

Bill was born in Ironton, Ohio, on
August 17, 1951, to William Bayert and
Mary Margaret Barron Bayert, both of
whom preceded him in death. He graduated
from Ironton High School in 1969, where
he was an athlete, lettering in both base-
ball and basketball. Bill earned a Bachelor
of Arts degree from Marshall University in
1973 and went on to receive his Juris Doctor
degree from Capital University School of
Law in 1977. He was a member of both
the Idaho and Ohio Bar Associations.

His distinguished legal career spanned
35 years. Bill began as a private attorney and
county prosecutor in Bonners Ferry, Idaho,
before spending over 26 years with the U.S.
Army Corps of Engineers. He worked in
the Real Estate Directorate and Office of
the Chief Counsel in both the Huntington
District in West Virginia and at Corps
Headquarters in Washington, D.C. It was
during a meeting of the Corps of Engineers’
Board of Engineers for Rivers and Harbors
in 1992 that Bill first met Nicole, and their
partnership was built on a shared love for
both work and life.

Bill was passionate about the outdoors
and dedicated much of his time after retire-
ment to environmental causes. He com-
pleted a course of study with the Virginia
Cooperative Extension to become a certi-
fied Master Gardener, focusing on incor-
porating native plants into his landscape to
create habitats for wildlife. His home was
proudly recognized as an Audubon at Home
Wildlife Sanctuary, where he nurtured at
least 10 species of sanctuary birds and ani-
mals. He was also an avid fly fisherman.

Bill’s intelligence was quiet but keen,
reflected in the thoughtful questions he
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asked and the careful attention he gave
to every conversation. Humble in his
achievements and kind in spirit, he made
people feel seen, heard, and valued. His
warm, engaging manner drew people in,
and his genuine curiosity about others
created bonds that endured. Whether
talking with a lifelong friend or a stranger
he had just met, Bill had a gift for making
connections that left people feeling richer
for having known him.

Above all, Bill treasured time spent
with his family, often combining his
love of nature and fishing with his cher-
ished loved ones. His legacy of kindness,
humor, humility, and unwavering love
for his family, friends, and the environ-
ment will be deeply missed.

Bill was the beloved husband of Nicole
Doucette Bayert, whom he married on
October 25,1997,in Alexandria, Virginia.
In addition to his wife, he is survived by
his daughter, Anna Fink (and her mother),
son-in-law Erec Fink, and grandsons Max
and Sam Fink. Bill also leaves behind his
sister Bethany (Glenn) Mara and their chil-
dren, brother Robert (Lynne) Bayert and
their daughter and granddaughter; as well
as his sister-in-law Allene Doucette, brother-
in-law William Casler, and nephew.

Robert Newhouse
1935 -2025

Robert  “Bob”  Gary
Newhouse was born on
June 11, 1935, at St. Lukes
Hospital in Boise, Idaho
to his parents, Robert
Earl and Margaret (Good)
Newhouse. Bob was joined by brother
Neal in 1937. Bob attended Washington
Grade School, then to Cole School when
his parents moved to the bench to go into
the dairy business. He graduated from
Boise High School in 1952 having achieved
the Eagle Scout rank as well as and distin-
guished rifleman status in the NRA along
the way. Bob had his own radio program in

high school and, of course, became accom-
plished at milking cows and putting up hay
at his Dad’s Rencrest Dairy.

Bob then attended the University
of Idaho where he was at the top of the
Accounting Department in the College of
Business before moving in his senior year
to the College of Law where he graduated
with a dual degree in 1959 and was admit-
ted to the Idaho State Bar that same year.
Bob was serving as President of the Beta
Theta Pi fraternity when a perky Delta
Gamma across the street caught his atten-
tion. He and Gretchen Holmes eloped on
New Years eve in 1956 and their first child,
Robert Neal, was born in Moscow. Three
more sons followed, Franklyn Claude,
Charles Erwin and John Ross, and lastly
Margaret Marie, the daughter they wanted.

During law school, Bob was the first
summer intern Albertsons employed
in its accounting department, and Bob
continued with the company in the legal
department after graduation. However,
when the opportunity to be appointed
the Prosecuting Attorney of Camas
County was presented, he and the grow-
ing family moved to Fairfield where they
spent the next 15 years.

The family then returned to Boise
and Bob started his judicial career as a
Magistrate Judge where he established
the Juvenile Detention Center. Bob then
was elected District Judge in a contested
election where he bested the sitting
Judge, the first time that had happened
in Ada County. Respected by the Bench
and Bar, Bob served as Chief Judge of
the Fourth Judicial District for 10 years.
He was named a Distinguished Citizen
by the Idaho Statesman newspaper.
Judge Newhouse retired in 1998. He and
Gretchen then enjoyed the winter weather
in Las Vegas for the next 15 years. They
returned to Idaho and spent the next years
living in Meridian.



YOU BECAME A PUBLIC DEFENDER TO FIGHT
AGAINST THE HARMS OF THE CRIMINAL LEGAL SYSTEM.
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In 2025, a maximum of 110 weighted felony credits
In 2026, the limit reduces to 90 weighted felony credits
In 2027, weighted felony credits limited to 47

Be the lawyer you always wanted to be We value your passion and experience

At King County DPD, you'll have: @ Salary range: $103,272 - $163,621
e Felony and misdemeanor caseload limits @ Comprehensive medical benefits
e Robust funding for expert witnesses

e Support from skilled, in-house investigators .
and mitigation specialists @ Well-funded and secure pension

@ Strong union workplace

¢ Supportive and inclusive workplace & Ongoing training opportunities

CONSIDERING RELOCATING TO THE PROGRESSIVE PACIFIC NORTHWEST?

~= Join a mission-driven, N Generous leave Washington State

@ forward-thinking i to help support \ @ Bar Admission costs

community work-life balance covered

If you have 3+ years as a criminal defense attorney or m
civil litigator and trial experience, join us.

King County

READY TO LEARN MORE? Department of

Visit kingcounty.gov/dpd/jobs or email dpd-hr@kingcounty.gov PUBLIC
Equal opportunity employer DEFENSE




Around the Bar

Sixth District Welcomes
Judge Strong

The Sixth Judicial District welcomed
Magistrate Judge Adam Strong during his
investiture ceremony in Power County
on August 11th.

Judge Strong previously served as
a magistrate judge in Boise County. He
replaces recently retired Power County
Magistrate Judge Paul Laggis.

2025 Resolution
Meetings Schedule

See the graph below for the schedule
of the 2025 Resolution Meetings
(“Roadshow”). The agenda for these
meetings includes: a 30-minute CLE,
update from the Courts, Resolutions,
Professionalism Awards, Pro Bono
Awards, Honoring Retiring Judges,
Richard C. Fields Civility Award, and
the Milestone Awards.

Judges of the Sixth District at the investiture: From left, Judge Jarman, Judge Hooste, Judge
Axline, Judge Carnaroli, Judge Garbett, Judge Laggis, Judge Strong, Judge Hunn and Judge

Brower. Photo courtesy of ID courts.

2025 Resolution Process Roadshow
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District Date Time Venue
Sixth District Nolg::;:?{’sm 11:30 a.m. TBD
Fourth District ini:l::fig’th T 11T3h?e \!f:'f'i:i\(f:::l;t.

City | District Bar Contact

Moscow

CDA

Idaho Falls

Pocatello

Jerome

Caldwell

Boise

Jennifer Tengono
jennwebe@gmail.com

Julia Schoffstall
jschoffstall@workwith.com

Payton Hampton
phampton@parsonsbehle.com

John Bulger
bulger@hearnlawyers.com

Tyler Rands
trands@randslawidaho.com

Tyler Rounds
trounds@trlawidaho.com

Jill Holinka
jsh@holinkalaw.com
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GiomeTTi & M ERENESS

Professional Corporation

NO NEED TO WAIT.

Gregory R. Giometti, an Idaho Bar member since
1982, is accepting referrals for expert witness
consultation services regarding insurance industry
standards in insurance bad faith litigation.

Gregory R. Giometti, Of Counsel
Giometti & Mereness, P.C.

501 S. Cherry St., # 1000
Denver, CO 80246

ggiometti@giomettilaw.com
(303) 333-1957
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October

Crafting Contracts: Ethical Issues &
for Drafters =In Person
Audio Stream
1.0 Ethics credit m

= Live Webcast
4)
Shared Spaces: Ethics of Remote and ‘))) = Live Audio Stream
Virtual Law Offices
Audio Stream 10-11 2025 Family Law Conference
1.0 Ethics credit Hampton Inn—Coeur d'Alene
<) X
2025 Civil Litigation Ethics: Navigating 15 How Ethics Rules Apply to Lawyers
New Challenges, Part 1 Outside of Law Practice
Audio Stream Audio Stream
1.0 Ethics credit 1.0 Ethics credit
4) 4)
2025 Civil Litigation Ethics: Navigating 17 Bellwood Lecture —Alan Dershowitz
New Challenges, Part 2 Boise Centre —Boise/Webcast
Audio Stream & E
1.0 Ethics credit
4)

November
Mobile Monday CLE Series 13 Fifth District Bar Roadshow CLE (Jerome)
18 Third District Bar Roadshow CLE (Caldwell)

Second District Bar Roadshow CLE (Moscow) 19 Fourth District Bar Roadshow CLE (Boise)
First District Bar Roadshow CLE (Coeur d’Alene) 19 The Privilege: Exactly What Communications
Lawyers Supervising Lawyers: Navigating Between Attorney and Client are Protected?
Ethical Responsibilities 25 Joint Representations, Part 1: Civil Litigation Focus
Seventh District Bar Roadshow CLE (Idaho Falls) 26 Joint Representations, Part 2: Civil Litigation Focus

Sixth District Bar Roadshow CLE (Pocatello)

For more information and to register, visit www.isb.idaho.gov/CLE.


https://www.isb.idaho.gov/CLE

Celebrating 16 years of excellence, integrity and
accountability in the provision of Vocational
Rehabilitation services.

Kourtney Layton MRC, CRC, ABVE/D, IPEC, CLCP, CVE, CIWCS-A
Rehabilitation Counselor, Vocational Analyst, Life Care Planner

e Workers' Compensation [=] R Rt [=]
e Employment E
e Personal Injury : 0 P
e Laytqn-" -
e Life Care Plans &>

o Vocational Assessment :
e Vocational Rehabilitation

e Counseling [=] ; s
e UCR Medical Bill Analysis

e Rebuttal Opinions

o Expert Testimony One-click referral
» Prelitigation Packages E-mail us now!

Reach us at 855-831-8880 or find us online at kourtneylayton.com




HON.
JOHN R.
STEGNER

(RET.)

Signature Resolution has welcomed
former Idaho Supreme Court Justice John
R. Stegner, with over a quarter century

of judicial experience, to our exceptional

panel of mediators and arbitrators.

P Q. Aegra—

Exclusively at

SIGNATURE

RESOLUTION

SIGNATURERESOLUTION.COM
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