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Bright Days Ahead 
Lindsey M. Welfley 

Here we are—we’ve made it to the days of “May f lowers” and warmer weather! 
Thank you for picking up this issue of The Advocate, sponsored by the Idaho 

Association of Criminal Defense Lawyers. 
This issue’s Featured Article by Jordan Crane is particularly timely and explores 

the recent change in Idaho’s public defense system with the State Public Defender Act. 
Next, Adam Ondo writes about the preservation and restoration of firearm rights for 
those making their way through the criminal justice system. 

Travis Rice then issues a cautionary tale against reinventing the wheel on citizens’ 
arrests in DUI cases, after the Idaho Supreme Court’s decision in Clarke. Following 
this, Valeri Kiesig argues for a better understanding of parole as a way to strengthen 
criminal defense representation. 

This issue also includes a report on the 2025 Idaho High School Mock Trial 
Competition, which is an incredible program and always a huge success! Idaho’s delegate 
to the ABA House of Delegates, Jonathan Shirts, provides his ABA Mid-Year Report. 
And, finally, Peter Erbland invites you to take a walk through the 1960s, as we continue 
to celebrate our historic milestones! 

These pages are packed end to end with a wide array of content! We hope you stick 
around and find something interesting to you. 

Best, 

Lindsey M. Welfey 
Communications Director 

Idaho State Bar & Idaho Law Foundation, Inc. 
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Bar Actions 

Summary of Recent Changes 
to Idaho Rules of Professional 
Conduct and Idaho Bar 
Commission Rules 

During the fall 2024 Resolution pro-
cess, Bar members approved resolutions 
to amend the Idaho Rules of Professional 
Conduct (“I.R.P.C.”) and the Idaho Bar 
Commission Rules (“I.B.C.R.”). Consistent 
with the results of the resolution process, 
on February 21, 2025, the Idaho Supreme 
Court entered an Order amending the 
I.R.P.C. to add a new Rule 1.16A: Client 
Files, addressing a lawyer’s obligations 
related to client files, effective March 3, 
2025. On that same date, the Court entered 
an Order amending Section II of the 
I.B.C.R. to adopt the NextGen Bar Exam 
in Idaho, effective May 1, 2026. Idaho will 
commence giving the NextGen Bar Exam 
with the July 2026 bar exam. 

During the fall 2023 Resolution pro-
cess, Bar members approved six resolu-
tions to amend the I.B.C.R. Consistent 
with the results of that resolution process, 
on December 28, 2023, the Court entered 
an Order amending the following provi-
sions of the I.B.C.R.: 1) various Sections 
to allow for electronic service and notice; 
2) Section II to make admission based on 
practice experience available to attorneys 
from any jurisdiction and to include judi-
cial law clerk work in the definition of the 
“Active Practice of Law;” 3) Section IX to 
allow for electronic voting on resolutions 
and change the language for emergency 
resolutions to “time-sensitive” resolutions; 
4) Section IV to increase MCLE applica-
tion fees for CLE course providers, with a 
reduced fee for Idaho Affinity Groups; and 
5) Section V to require reimbursement of 
funds owed to the Bar or Client Assistance 
Fund as a condition of reinstatement. The 
Order and the amendments were effective 
March 1, 2024. On December 28, 2023, 
the Court entered an Order amending 
Section III of the I.B.C.R. to add a Retired 
Judicial Member status, effective May 1, 2024. 

Order to Cancel License to 
Practice Law for Non-payment 
of 2025 License Fees 

The Commissioners of the Idaho 
State Bar by and through their Executive 
Director have filed with the Clerk of this 
Court evidence that the following named 
attorneys have not paid the 2025 Idaho 
State Bar license fees required by Idaho Bar 
Commission Rule 305(b)(2) and have not 
given notice of resignation from the practice 
of law to the Idaho State Bar and this Court; 

IT IS ORDERED that the LICENSE 
TO PRACTICE LAW IN THE STATE OF 
IDAHO of the following named persons are, 
CANCELED FOR FAILURE TO PAY THE 
2025 IDAHO STATE BAR LICENSE FEES: 

ALYSON MARIE ACHESON; 
HALLE ROBYN ALEXANDER; 
ALEXANDER CURTIS BAKER; 
JOHN ROBERT BARLOW; DUSTON K. 
BARTON; ROBERT IGNACIO BELTRAN; 
TESSA JEANEAN BENNETT; 
CHAD EDWARD BERNARDS; SARAH C. 
BOOTHMAN; JARRETT DAVIS 
BROUGHTON III; TAYLOR LOUIS 
BRUUN; PIERRE ALAIN CARNESI; 
JODY PATRICE CARPENTER; 
MERIDETH COLLEEN ARNOLD 
CHAUDOIR; CRAIG WAYNE 
CHRISTENSEN; MATTHEW R. 
COMSTOCK; DALE COX; DARREN 
GRANT CURTIS; JAMES MACLELLAN 
DAIGLE; CHRISTOPHER LYLE DAINES; 
ANDREW WILLIAM DANIELS; 
MATTHEW HERMAN DOLPHAY; 
ANDREW DREXEL; ROBERT JAMES 
ELGEE; DANIELLE MARIKO EVANS; 
KEVIN JOHNSON FIFE; KENNETH STUART 
GALLANT; SHAWN MARIE GLEN; 
GEORGE ZACHARY GOLDBERG; 
TIFFANY LYNN GRANT; BETHANY LYN 
HARDER; EMILY HOPE HAZEN; 
AMANDA GLENN HEBESHA; 
KYLE HOFFMAN; JEFFREY DAVID 
HOLDSWORTH; JOHN CLINT HOOPES JR.; 

RYAN D. JENKS; PETER CLEMENS JONES; 
TERRY MICHAEL KELLY; SEAN MICHAEL 
KING; KENNETH ORVILLE KREIS; 
ANDREW JOSEPH LaPORTA; JORDAN T. 
LEAVITT; JAMES MARK LOREN; 
JENNA VICTORIA MANDRACCIA; 
WILLIAM HAYS McADAM JR.; 
KAREN CLARK McCARTHY; 
MILO HEATHER-SIERRA McGEHEE; 
KATHERINE ANNE McNULTY; 
PAUL O’KEEFE MERRILL; JUSTIN LESLIE 
MEYER; MICHAEL DAY MOSCRIP; 
COLIN MATTHEW NASH; ROBERT ALAN 
NAUMAN; THERESA ANN NUHN; 
RICHARD BRUCE OWENS; KATELYN RAE 
PENNEY; TROY DARWIN PETERSON; 
JASON EMERSON PRINCE; REBECCA ANNE 
RAINEY; JOHN MARSHALL RANDOLPH; 
SPENCER MORGAN REESE; JAMES RICHARD 
REIERSON; SHIREEN REZAEI; 
THOMAS MACON ROBERTSON; 
DANA HOFFELT ROSE; DAVID P. 
ROSSMILLER; ROBERT RAY ROWLEY; 
ILANA SIMONE RUBEL-PASCHKE; 
DALE L. RUSSELL; AMANDA KEATING 
SCHAUS; WILLIAM BRECK SEINIGER JR.; 
ERIC RODNEY SLOAN; ROBERT SPAJIC; 
ROBIN JEFFREY STOKER; DANIEL M. 
TRUSCOTT; BRADLEY WARREN TUBBS; 
NICOLAS VERNON VIETH; LORI ANN 
VILLEGAS; STEPHANIE G. WEIR; 
KEITH HALL WOFFINDEN; JACOB STONE 
WILSON; MARK SETH WINKEL 

IT IS FURTHER ORDERED AND 
NOTICE IS HEREBY GIVEN that the 
persons listed above are NO LONGER 
LICENSED TO PRACTICE LAW IN THE 
STATE OF IDAHO, unless otherwise pro-
vided by an Order of this Court. 

IT IS FURTHER ORDERED that Bar 
Counsel of the Idaho State Bar is directed 
to distribute, serve, and or publish this 
Order as provided in the Idaho State Bar 
Commission Rules. 

DATED this 28th day of March 2025. 
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Idaho Supreme Court Orders 
Granting Petitions for Reinstatement 
to the Practice of Law 

As of the date(s) indicated, the fol-
lowing attorneys’ licenses were reinstated: 

Bethany Lyn Harder; Active Status, 
April 2, 2025 

Chad Edward Bernards; Active Status, 
April 2, 2025 

Amanda Keating Schaus; Active Status, 
April 3, 2025 

Lori Ann Villegas; Active Status, 
April 4, 2025 

Andrew Joseph LaPorta; Active Status, 
April 4, 2025 

Robert Ignacio Beltran; Active Status. 
April 4, 2025 

Amanda Glenn Hebesha; Inactive Status, 
April 7, 2025 

Shawn Marie Glen; Active Status, 
April 8, 2025 

Nicolas Vernon Vieth; Active Status, 
April 25, 2025 



 

 
 

 

 
 

 
  
 

 
 

 

 
 
  
 

 

 

 

 

 

 

 
 
 
 
 

  

 
 
 

 
 
 

 

Commissioner’s Column 

Dementia: Options for Paths to Prevention, Detection, 
and Treatment 
Hon. Robert L. Jackson 

If you have not read the excellent article 
in the March/April 2025 Advocate enti-

tled “Balancing the Scales: Practicing Law 
While Managing Mental Illness,”1 please 
do. That anonymous author presented 
many of the points I had intended to make 
with this article, but, as it turns out, that 
previous article serves as a proper intro-
duction for what this article will address. 

After reading the March/April article, 
you know that many types of mental health 
challenges can affect one’s ability to prac-
tice law and do so within the rails of the 
Idaho Rules of Professional Conduct. This 
article is intended to address a specific 
mental health issue—dementia. 

The prevalence of dementia is increas-
ing at an alarming rate. Now, there are over 
500,000 new cases a year, just in the United 

States. That number is expected to reach 
one million new cases a year by 2050.2 

This article is not intended to guide 
an attorney’s decision regarding the tim-
ing of retirement. Rather, I hope it will 
provide some basic information to aid all 
practitioners, as well as their families, so 
they can take steps to minimize the effects 
of dementia later in life and/or deal with 
their issues now. 

Dementia is a general term used to 
describe a set of symptoms that affect cogni-
tive abilities, memory, thinking, and behav-
ior. It is not a specific disease but rather an 
umbrella term for a group of symptoms. 
Alzheimer’s disease is the most common 
cause of dementia but there are other causes 
such as vascular dementia, lewy body demen-
tia, frontotemporal dementia (“FTD”), 
metabolic dementia, traumatic enceph-
alopathy, mechanical, post-radiation, 

toxins, infections, and dementia caused 
from tumors.3 

Why pick dementia as a topic for a bar 
article? Shouldn’t medical/mental condi-
tions be left to the lawyer, his or her family, 
and medical providers to deal with? It is, 
unfortunately, a reality for the population 
in general and attorneys specifically—out 
of our Idaho bar population consisting of 
6,556, active, house, senior, and judicial 
members, 3,521 of those, or 53.7 percent 
are age 50 or older.4 

Early onset dementia can appear in 
people of any age. Of course, as one gets 
older the numbers affected increase. I 
picked age 50 not because at that age many 
adults get dementia, but rather, much of 
the evidence suggests that midlife inter-
ventions are important to avoid, reduce, 
or prolong the onset of symptoms. The 
earlier one takes care of her or himself, the 
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better the odds for avoiding or prolonging 
the onset of dementia. 

The 2024 report of the Lancet 
Commission on Dementia Prevention, 
Intervention, and Care builds upon its 2020 
findings by identifying 14 modifiable risk 
factors associated with dementia across 
the life course. Notably, in their latest 
report, the authors introduce two new risk 
factors: untreated vision loss and high lev-
els of low-density lipoprotein (“LDL”) 
cholesterol. Their conclusion is, if those 
factors are addressed, along with the 
previously identified ones—such as less 
education, hearing loss, hypertension, 
smoking, obesity, depression, physical 
inactivity, diabetes, excessive alcohol 
consumption, traumatic brain injury, air 
pollution, and social isolation—there is the 
potential to prevent or delay approximately 
45 percent of dementia cases.5 

The Lancet report6 emphasizes that 
interventions targeting these 14 risk factors 
should be tailored to different life stages: 

y Early life (0–18 years): Enhancing 
education to build cognitive reserve. 

y Midlife (45–65 years): Managing 
cardiovascular health, including 
hypertension and cholesterol lev-
els, and addressing hearing loss. 

y Late life (65+ years): Mitigating 
social isolation and treating vision 
impairments. 

By implementing strategies to modify 
these risk factors, there is significant poten-
tial to reduce the burden of dementia.7 

John Seelig, MD FAANS, a board cer-
tified neurosurgeon and founding member 
of the Ann Early Intervention Foundation8 

believes that an additional 20 percent of 
people with dementia symptoms are med-
ically treatable because the source of the 
symptoms may be vascular, metabolic in 
nature, may be caused by traumatic enceph-
alopathy, have a genetic basis, a mechanical 
problem, be neurodegenerative, or may be 
present because of radiation treatment, tox-
ins, infections, or tumors. There are several 
excellent newsletters as well as other infor-
mation which can be found on the Ann 
Early web site noted in the endnotes. 

If an adult is concerned about the pos-
sibility of dementia, several steps can be 
taken to test for its existence. Here’s a 
general guide to the process: 

1. Consult a Healthcare Professional— 
But see the caveat below! 

The first step, after considering the 
above-mentioned caveat, is to visit a doc-
tor. Ideally the doctor will be a neurologist, 
neuropsychologist or geriatric specialist. 
They will review the patient’s medical his-
tory, current symptoms, and any family 
history of dementia or related conditions. 

2. Cognitive and Memory Tests 
Mini-Mental State Examination 

(“MMSE”): This is a widely used simple 
screening tool that can assess various cog-
nitive functions, such as memory, atten-
tion, language, and spatial abilities. 

Montreal Cognitive Assessment 
(“MoCA”): This is another simple screen-
ing tool, similar to the MMSE. It may be 
useful to detect early-stage dementia. 

Other cognitive assessments: There 
are other cognitive tests which are more 
than simple screenings. They are validated 
assessments which are utilized by health-
care professionals to be used as a starting 
point for diagnosis and treatment. They 
are Boston Cognitive’s BoCA and Screen, 
Inc.’s CANS-MCI. 

3. Physical and Neurological Exams 
A healthcare professional will conduct 

a physical and neurological exam to rule 
out other causes of cognitive decline, such 
as a stroke, tumor, or other neurological 
conditions. 

They may assess coordination, mus-
cle strength, reflexes, and other functions 
that could indicate a neurological issue. 

4. Brain Imaging 
Magnetic Resonance Imaging 

(“MRI”) and Computed Tomography 
(“CT Scans”): These can help detect struc-
tural changes in the brain that are consistent 
with dementia, such as atrophy (shrinking) 
of certain brain regions. 

PET scans: In some cases, Positron 
Emission Tomography (“PET”) scans can 

be used to observe patterns of brain activ-
ity and detect early signs of Alzheimer’s 
or other forms of dementia. 

5. Blood Tests 
Blood tests can be conducted to rule 

out other medical conditions that might 
mimic dementia-like symptoms, such as 
thyroid problems, vitamin deficiencies, 
or infections. 

In some cases, blood tests are used to 
assess biomarkers associated with demen-
tia (e.g., Alzheimer’s disease). 

6. Neuropsychological Testing 
A more comprehensive evaluation 

may involve a neuropsychologist who will 
conduct in-depth testing to evaluate 
memory, problem-solving abilities, atten-
tion, language, and other cognitive func-
tions. This can help pinpoint the specific 
cognitive deficits and their severity. 

7. Genetic Testing 
In some cases, genetic testing may be 

done, especially if there’s a strong family 
history of early-onset dementia. Certain 
genes, such as the APOE ε4 allele, are asso-
ciated with an increased risk for Alzheimer’s 
disease, though not all individuals with 
this gene will develop the condition. 

8. Evaluate Daily Functioning 
Often, dementia is diagnosed when 

changes in a person’s ability to perform 
everyday tasks (e.g., managing finances, 
driving, or handling daily chores) 
become apparent. Tracking the progres-
sion of difficulties in these areas can help 
doctors assess the severity and nature of 
cognitive decline. 

9. Monitor Symptoms Over Time 
Since dementia progresses slowly, 

sometimes symptoms may need to be 
monitored over a longer period of time. 
Regular check-ups will help assess the rate 
of cognitive decline and the appropriate 
course of action. 

If someone suspects dementia, early 
detection can significantly help with man-
aging the condition and exploring poten-
tial treatment options. If you or someone 

th
e Advocate • May 2025 9 



 

 

 
 

 

  
 

 
 

 

  
 
 
 
 
 
 
 
 

 
 

 
 
 

 
 
 

 
 
 

 
 
 
 

 

 

  
 

  

 
 

 
 
 
 
 

 

 

 
 
 
 

  
 

 
 
 

 
 
  
 

  

 
 

 
  

  

 

  
  

 

  

 

 

  

 
  

 
  

 

  
 

  
 

  

  
 
 
  

you know is experiencing symptoms of 
cognitive decline, seeking medical advice 
as soon as possible is essential. 

CAVEAT. There is a major 
consideration to contemplate 
before you see a doctor! 

As discussed in the previously men-
tioned anonymous March/April Advocate 
article, what happens if your friends, your 
clients, your doctor, your insurance com-
pany, the bar, the DMV, any licensing agen-
cies etc. believe you have dementia? The 
risk of stigma and misunderstanding could 
unnecessarily jeopardize your reputation, 
career trajectory, income, the cost of insur-
ance or the ability to even get insurance. 

One approach to take, if one is not sure 
how his or her mental capacity stacks up 
against others, is to do some anonymous 
testing. There are several options available 
with a simple Google search. One I am 
familiar with is produced by Boston 
Cognitive. The Boston Cognitive test 
can be taken anywhere and is called the 
Boston Cognitive Assessment (“BoCA”). 
It can be completed in about 10 minutes 
and provides a raw score of 0-30, with a 
secondary score that compares your score 
to your peers. Once one has a test result, 
she or he can consider the next step which 
could be anything from doing nothing to 
an appointment with a neurosurgeon. 

Whatever your score, the beauty of 
the self-administered BoCA is the privacy 
of the result. Certainly, it is not to be used 
as a determination of one’s fitness to prac-
tice law. However, it can provide guidance 
for your next steps in life. Those steps may 
be: consulting with your physician, calling 
the Department of Veteran Affairs if you 
qualify, contacting your local Alzheimer’s 
Association Chapter, or, if you want to 
consult with a physician who participated 
in the clinical trials for the BoCA, con-
tact Dr. Mikhail Kogan.9 He is the Chief 
Medical Officer at the George Washington 
Center for Integrative Medicine.10 Another 
option could be to contact the previously 
noted Dr. John Seelig.11 

In closing, an important point I want 
to make is that you should not give up. 

The BoCA™ can be accessed as follows: 

1) Go to: https://bellcurveandme.com/ 
2) Scroll down and select: Boston Cognitive Assessment™(“BoCA™”) 
3) Select: Get Started 
4) Begin filling in the blanks and follow the prompts to complete the 

test. A score will be compiled for you upon finishing the assessment. 

For the younger individuals, take control 
and heed those 14 factors as described in 
the Lancet Commission 2024 report. For 
those who are older—it is never too late 
to adjust one’s behavior or habits. 

Science is making new and exciting 
discoveries all the time. For example, sen-
sory therapy utilizing 40 Hz light and 
sound has shown promise in improving 
cognition. There is an excellent app avail-
able from your app stores called “AlzLife” 
if you are inclined to explore that.12 There 
are new medications being developed. The 
Alzheimer’s Association web site contains 
a wealth of knowledge and options—for 
any type of dementia-related issues. 

Dementia is something that, if we live 
long enough, we will probably all expe-
rience. Early detection is key. Regular 
testing is key. Get that baseline score and 
monitor it for your health and your deci-
sion regarding when it may become time 
to give up the practice! 

The author wishes to thank John M. Seelig, 
MD, FAANS, Neurosurgeon, La Jolla, 
California and Kevin Wolfe, Director of 
Customer Solutions with Boston Cognitive, 
(414-807-5397; kevin.wolfe@bostoncognitive. 
com) for their help and contributions in 
preparing this article. 

Judge Robert L. Jackson 
practiced law in Idaho 
from 1983 until going on 
the bench as a magis-
trate in Payette County in 
August 2013. His varied 
practice included criminal 

prosecution, criminal defense, assistant 
city attorney, personal injury (plaintiff and 

defense), medical malpractice, insurance 
law, and workers’ compensation. Judge 
Jackson also serves as the Idaho State Bar 
Commissioner representing the Third and 
Fifth Districts. When not engaged in legal 
work you can find him with family mem-
bers or friends, at a concert, hiking, back-
packing, farming, or traveling. 
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GROWTH 
AND 

STRENGTH 
Hawley Troxell is pleased to welcome Jamie K. Moon and Christian Moak
to the frm. 
Jamie Moon is a partner in the Litigation practice group and Co-Chair of the 
Workers’ Compensation practice group. She focuses her practice in the areas  
of workers’ compensation for employers, commercial litigation, and employment 
law. 

Christian Moak is an associate in the Workers’ Compensation and Litigation 
practice groups. Prior to joining Hawley Troxell, Christian ran a successful 
solo practice, providing outside general counsel services to local startups, 
entrepreneurs, and small businesses. 

Hawley Troxell is a premier, full-service business and litigation 
law frm with one of the largest and most experienced legal 
teams in Idaho and the Inland Northwest. 

BOISE | COEUR D’ALENE | IDAHO FALLS | POCATELLO | RENO | YAKIMA 
Call 208.344.6000 or visit HawleyTroxell.com 



 

 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 

  

 
 
 
 
 
 

 
  
 
 
 

 
 
 

 
 
 
 

 
 

 
 
 
 
 
 
 

 
 
 
 

Department Reports 

Admissions Department 
Abby L. Kostecka 

The Idaho State Bar Admissions 
Department administers the rules 

governing admission to the practice of 
law in Idaho. Attorneys can be admitted 
by taking the Idaho Bar Examination, 
transferring a Uniform Bar Examination 
(“UBE”) score to Idaho, or based on their 
experience practicing law in another state. 
The Admissions Department also oversees 
limited admission to the practice of law in 
Idaho through a House Counsel license 
(working in-house for an Idaho employer), 
Emeritus Attorney license (limited license 
to do pro bono work), Military Spouse 
Provisional admission (service member 
spouse is stationed in Idaho), pro hac vice 
admission, and Legal Intern licenses. 

Idaho Bar Examination News 
and Statistics 

Admissions Statistics 
In 2024, 427 people applied for 

admission to practice law in Idaho. Of 
those applicants, 163 were applicants to sit 
for the bar examination, 67 were applying 
to transfer their UBE score, seven were 
House Counsel applicants, and 190 were 
Experienced Attorney applicants. 

The Experienced Attorney applicant 
figure is notable due to its significant 
increase. In November 2023, the Idaho 
State Bar membership considered and 
approved Resolution 23-02, which rec-
ommended to the Idaho Supreme Court 
that the admissions rules be amended 
to make admission based on practice 

experience available to attorneys from 
any jurisdiction. On December 28, 2023, 
the Idaho Supreme Court entered an 
order amending the admissions rules 
consistent with Resolution 23-02, effec-
tive March 1, 2024. This change allowed 
for experienced attorneys to be admitted 
without having to sit for the bar examina-
tion in Idaho. In 2023, 96 people applied 
for reciprocal admission under former 
Idaho Bar Commission Rule (“I.B.C.R.”) 
206, which was up 18.5 percent from 81 
applicants in 2022. Since the rule change 
became effective on March 1, 2024, 198 
applications by Experienced Attorneys 
were submitted pursuant to Rule 206. 

In February of 2025, 41 people sat 
for the Bar exam. Although we do not 
yet know the number of applicants who 
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will sit for the July 2025 bar exam, we 
predict there will continue to be fewer 
people taking the Idaho Bar examination 
going forward. This is due to the amend-
ment of the admission rules mentioned 
above which enabled more Experienced 
Attorneys to be admitted to practice law 
in Idaho without having to take the Idaho 
Bar Examination. 

2024 Resolution Results & NextGen 
Bar Exam 

In December of 2024, the Idaho State 
Bar membership considered and approved 
Resolution 24-01, which recommended to 
the Idaho Supreme Court that Section II 
of the I.B.C.R. be amended to implement 

the NextGen Bar Exam in Idaho, com-
mencing with the July 2026 bar examina-
tion. On February 21, 2025, the Idaho 
Supreme Court entered an order amend-
ing the admissions rules consistent with 
Resolution 24-01, replacing the UBE with 
NextGen. 

The NextGen Bar Exam has been 
years in the making; 36 jurisdictions have 
announced plans to adopt the NextGen 
exam and Idaho is currently slated to 
administer the examination with seven 
other jurisdictions at its debut in July 
2026. We are very excited at the Bar about 
NextGen. Please stay tuned for updates as 
we continue to plan for this new test. 

Abby Kostecka joined the 
Idaho State Bar in 
January 2025. She comes 
to the Bar after more than 
10 years of practice as a 
Deputy Prosecutor for the 
Ada County Prosecutor’s 

Office. Originally from Ohio, Abby received 
her undergraduate degree from the 
University of Kentucky and her law degree 
from Gonzaga University. Her job duties 
as Licensing Director include overseeing 
the process of being admitted to the bar in 
Idaho and monitoring the obligations of 
Bar members post-admission. 

Anniversary Gala and Updates to the Annual Meeting 
Teresa A. Baker 

The Idaho State Bar is celebrating its 
100th Anniversary and the Idaho Law 

Foundation is celebrating its 50th Anniversary 
in 2025. While it is fun to celebrate the 
past, it is also a great opportunity to eval-
uate the future. 

If you have been reading our Bar’s 
history for the past few months in the 
Advocate, you know that we have been 
holding an Annual Meeting since before 
we were officially an organized bar. The 
purpose of the meeting was multifaceted 
then and still is now. Meeting in person 
allows us to conduct business, educate one 
another on legal topics, celebrate our dis-
tinguished colleagues, and, perhaps most 
importantly, socialize and network with 
one another. The social connection of 
attorneys in Idaho is one of the ways that 
we preserve the civility of our small bar. 

The Bar Commissioners and staff have 
been discussing the best way to keep 
that social connection and serve our 
members for the years to come. With 

decreasing turnout and increasing costs at 
desirable summer locations, it has become 
evident that the traditional Annual Meeting 
spanned over three days in July no longer 
meets our needs. 2025, as our Anniversary 
year, is a trial of a condensed Annual 
Meeting format. We will have a full day of 
events on Wednesday, July 16th, including a 
celebratory Anniversary Gala, representing 
a shortened Annual Meeting format with 
the goal of increasing attendance. Except 
for fewer CLEs and the popular Milestone 
Awards, the same awards will be given. 
The Milestone honorees will be recognized 
during the Fall Roadshow in each judicial 
district. We will evaluate the response to the 

changes and then make plans for the next 
hundred years, or at least 2026. 

We are also excited about a joint event 
with the Idaho Judicial Conference that 
will be held on September 9th in Boise. 
Jonathan Shapiro, a nationally recognized 
lawyer-writer and television producer 
of such shows as Goliath, The Blacklist, 
Boston Legal, and The Practice will present 
a CLE followed by a reception. 

We hope you will join us in the cele-
bration in 2025! Browse the list of upcoming 
events1 and mark them in your calendar. 

Teresa A. Baker is a mem-
ber of the Idaho State Bar. 
After practicing law for 20 
years, she decided to serve 
her fellow attorneys and 
currently is the Program 
and Legal Education Director 

for the Idaho State Bar and Idaho Law 
Foundation. 

Endnote 
1. https://isb.idaho.gov/anniversary/. 
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GROWTH 
AND 

STRENGTH 
We are incredibly pleased to 
announce the newest Hawley 
Troxell partner, Nikki O’Toole. 

Please join us in congratulating 
this outstanding attorney for 
continuing Hawley Troxell’s 
tradition of excellence. 

With over 80+ attorneys, our premier, full-
service business and litigation law frm offers the 
pinnacle of sophisticated legal 
services and an expansive 
industry and regional reach. 

BOISE | COEUR D ALENE | IDAHO FALLS | POCATELLO | RENO | YAKIMA 
Call 208.444.4170 or visit HawleyTroxell.com 
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Featured Article 

The State Public Defender Act: 
Continuing the Journey of Public 
Defense in Idaho 
Jordan S. Crane 

It’s June of 2005. I’m in the first days of 
what would become a decades long 

career as a public defender. On my desk is a 
three-foot stack of files, inherited from my 
predecessor, representing the cases set for 
court just that week. As I’m wading through 
files, an energetic man bursts into my office 
for one of my very first client meetings. I 
can tell he’s got something important on 
his mind. Something important to tell me. 
“I just want to know one thing,” he says, 
“I think I have a good defense. So, let 
me know if I should hire a real lawyer.” 
Amused and undeterred, I embarked on 
my journey as a public defender. Public 
defense in Idaho has changed a lot since 

that day in June 2005. October 1, 2024, 
may have been the biggest change yet. On 
that day, Idaho transitioned to a single, 
statewide, state funded system. 

The Right to Counsel 

Of all the rights possessed by one 
accused of a crime, the right to counsel is 
the most valuable. It stands as a safeguard 
“deemed necessary to insure fundamental 
human rights of life and liberty.”1 “The 
right to counsel is so basic to our notions 
of fair trial and due process that denial 
of the right is never treated as harmless 
error.”2 Without it, the rights to be free 
from unreasonable searches and seizures,3 

to a speedy and public trial,4 to an impar-
tial jury,5 to be free from cruel and unusual 
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punishments,6 to confront one’s accusers,7 

to hold the government to its burden,8 and 
to due process itself,9 would be little more 
than ideas scratched on parchment. 

Justice Sutherland articulated the 
fundamental nature of the right to coun-
sel in Powell v. Alabama: 

The right to be heard would be, in 
many cases, of little avail if it did not 
comprehend the right to be heard by 
counsel. Even the intelligent and edu-
cated layman has small and some-
times no skill in the science of law. If 
charged with crime, he is incapable, 
generally, of determining for himself 
whether the indictment is good or 
bad. He is unfamiliar with the rules 
of evidence. Left without the aid of 
counsel he may be put on trial with-
out a proper charge, and convicted 
upon incompetent evidence, or evi-
dence irrelevant to the issue or other-
wise inadmissible. He lacks both the 

skill and knowledge adequately to 
prepare his defense, even though he 
have a perfect one. He requires the 
guiding hand of counsel at every 
step in the proceedings against him. 

Without it, though he be not guilty, 
he faces the danger of conviction 
because he does not know how to 
establish his innocence.’10 

Thirty years later, in Gideon v. 
Wainwright, the U.S. Supreme Court again 
discussed the “obvious truth” that “in our 
adversary system of criminal justice, any 
person haled into court, who is too poor 
to hire a lawyer, cannot be assured a fair 
trial unless counsel is provided for him.”11 

The Gideon Court noted the “vast sums of 
money” spent by the government “to estab-
lish machinery to try defendants accused 
of crime.”12 “That government hires law-
yers to prosecute and defendants who 
have the money hire lawyers to defend,” 
reasoned the Court, “are the strongest 
indications of the widespread belief that 
lawyers in criminal courts are necessities, 
not luxuries.”13 Ultimately, the Gideon 
Court held that the Sixth Amendment 
guarantee of the right to counsel applied 
to the states declaring, “The right of one 
charged with crime to counsel may not be 
deemed fundamental and essential to fair 
trials in some countries, but it is in ours.”14 

Idaho’s Journey 

A review of Idaho history reveals that 
Idaho reveres the right to counsel even more 
than the federal system does. In fact, the 

...Idaho reveres the right to counsel 
even more than the federal system does. 



 

 
 

 
 
 
 
 
 

 

 

 

 
 
 
 

 
 
 
 
 
 
 

 
 

 

 
 

  

 

 
 

 

 
 
 

 

 

 
 
 

 
 
 
 

 
  
 
 

 
 
 

 

 
 
 
 
 
 
 
 

    

 

 
 
 

 
 

 

 
 
 

 

right to counsel is so sacred in Idaho that 
it is not only guaranteed in Article I, § 3 
of our state constitution, but the right to 
court-appointed counsel for every indi-
gent defendant was codified in Idaho 
decades before Gideon. In 1887, Title VI, 
Chapter I, § 7721 of the Revised Statutes 
of Idaho read: 

Sec. 7721. If the defendant appears 
for arraignment without counsel, he 
must be informed by the court that 
it is his right to have counsel before 
being arraigned, and must be asked 
if he desires the aid of counsel. If he 
desires and is unable to employ coun-
sel, the court must assign counsel to 
defend him. 

In 1923, the Idaho Supreme Court 
declared: 

It is the public policy of this state, dis-
closed by constitutional guaranties 
as well as by numerous provisions of 
the statutes, to accord to every person 
accused of crime, not only a fair and 
impartial trial, but every reasonable 
opportunity to prepare his defense and 
to vindicate his innocence upon a trial. 
In the case of indigent persons accused 
of crime the court must assign counsel 
to the defense at public expense.15 

In Betts v. Brady,16 the U.S. Supreme 
Court rejected the proposition that the 
Fourteenth Amendment required states to 
appoint counsel for all indigent defendants. 
However, the U.S. Supreme Court noted 
that at the time of the Betts case, Idaho was 
one of only 18 states requiring appointment 
of counsel in all cases where defendants 
were unable to procure counsel.17 

Up until October 1, 2024, the State 
of Idaho required each of its 44 counties 
to “provide for the representation of indi-
gent persons and other individuals who 
are entitled to be represented by an attor-
ney at public expense.”18 The counties 
could choose from establishing a county 
public defender’s office, joining with 
another county, or counties, to create a 
joint public defender’s office, contracting 

Like me, there are hundreds of dedicated 
professionals steadfastly standing firm against 

the machinery of the state, protecting the 
constitutional rights possessed by every citizen of 
Idaho, protecting my rights, and protecting yours. 

with an existing public defender’s office, 
or contracting with defending attorneys 
to provide public defense services.19 Each 
county was also tasked with appropriat-
ing enough money each year to fund its 
chosen method.20 

In 2014, the Idaho Public Defense 
Act was passed.21 With this act, the coun-
ties were left with the responsibility of 
providing public defense services, but the 
state now provided additional funding. 
The Public Defense Act also created the 
Public Defense Commission (“PDC”), a 
self-governing agency tasked with pro-
mulgating rules and standards governing 
public defense.22 The PDC also acted as 
the conduit through which state funding 
was requested and received.23 

On June 17, 2015, the American Civil 
Liberties Union of Idaho initiated a class 
action lawsuit accusing Idaho of failing to 
meet its state and federal constitutional 
obligations to provide adequate public 
defense (the “Tucker Lawsuit”).24 That 
lawsuit was appealed twice to the Idaho 
Supreme Court and twice remanded 
back to the District Court.25 The Tucker 
Lawsuit was dismissed by the District 
Court in February of 2024, and is cur-
rently on appeal for the third time.26 

Enter House Bill 735,27 passed into 
law in March 2022. Couched as a “property 
tax relief” bill, H.B. 735, among other 

things, released the counties “from any 
further financial obligation to provide 
indigent public defense” beginning 
October 1, 2024.28 Through H.B. 735, the 
Legislature also expressed its intention 
that, before adjournment of the 2023 leg-
islative session, Idaho would create a new 
state public defense system.29 

The following legislative session, the 
State Public Defender Act (“SPDA”)30 

passed the legislature and was signed 
by the governor on March 30, 2023. The 
SPDA created the Office of the State Public 
Defender (“OSPD”) in the department of 
self-governing agencies.31 The Act also 
created eight statutory positions—the 
State Public Defender (“SPD”) and seven 
District Public Defenders (“DPD”).32 

Together, the SPD and DPDs are charged 
with fulfilling “Idaho’s obligation to pro-
vide indigent public defense pursuant 
to the Sixth Amendment to the United 
States constitution; Section 13 Article I 
of the constitution of the State of Idaho;” 
and the SPDA.33 On October 1, 2024, 
Idaho embarked on the transition to a 
statewide public defense system. 

As one might expect, this transition 
has come with its share of growing pains. 
The two main hurdles are funding and a 
shortage of attorneys (though, the two are, 
of course, related). The SPDA came with 
a starting budget of approximately $48 
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million.34 This fell woefully short of the 
funding necessary for Idaho to meet the 
constitutional obligations owed to those 
accused by the government but without the 
resources needed to hire counsel. As noted 
by the U.S. Supreme Court in Gideon, the 
government spends “vast sums of money 
to establish machinery to try defendants 
accused of crime.”35 Therefore, to protect 
citizens from being crushed by the weight 
of the state’s resources, the OSPD must 
be provided funds sufficient to estab-
lish its own “machinery.” The machinery 
required to fulfill the necessity of ensuring 
the fundamental human rights of life and 
liberty consists of attorneys, staff, investi-
gators, facilities, equipment, technology, 
training, experts, support services for 
clients, etc. Idaho, like many other states, 
is also seeing a shortage of attorneys, 
especially those entering public service. 
The lack of funding only exacerbated the 
shortage of attorneys in public defense. 
Recently, with the passage of S.B. 1109 
and S.B. 1202, the Idaho Legislature took 
a step in the right direction by approving 
a total budget of approximately $83 mil-
lion.36 Time will tell whether this amount 
is sufficient, although I fear it is not. 

Idaho’s new public defense system 
needs the help of the entire bar to suc-
ceed. Sign up. Join the OSPD.37 Reach 
out to your District Public Defender and 
offer to take just one case—every client 
matters. Contact your legislators. Remind 
them of the fundamental nature of the 
right to counsel. Educate them about the 
important work done by public defenders. 
Encourage them to adequately fund the 
right to counsel. Mentor young attorneys 
and encourage them to give back by 
defending one of our most fundamental 
rights—the right to counsel. Or simply 
thank a public defender for their work. 

Continuing the Journey 

It’s February 2025, nearly two decades 
since I first became a public defender. As I 
wait in the hallway for court to start, a gen-
tleman, also waiting for court, strikes up 
a conversation. He shares his opinions of 
his case, the court, the prosecutor, and his 
treatment in general. I share some advice 
and try to answer his questions as best I can 
without knowing all that his case entails. 
The time has come for us to enter the court-
room. He asks if he could hire me. I tell 
him, “No, I don’t accept private cases, I’m a 
public defender.” He steps back, a stunned 
look on his face, “You’re a public defender? 
But you sound like a real lawyer.” Still 
amused and still undeterred, I’ll continue 
my journey in public defense as Idaho con-
tinues its journey. I believe in the mission. 
For me, it’s a calling. Like me, there are 
hundreds of dedicated professionals stead-
fastly standing firm against the machinery 
of the state, protecting the constitutional 
rights possessed by every citizen of Idaho, 
protecting my rights, and protecting yours. 
Standing tall for the accused. 

Jordan S. Crane is Idaho’s 
Seventh District Public 
Defender. His career in 
public defense began 
in 2005 when he joined 
Bonneville County’s Public 

Defender’s Office where he served as a 
deputy, chief deputy, and conflict pub-
lic defender. In 2015 he was appointed 
as Bonneville County’s Chief Public 
Defender where he remained until being 
selected for his current position. 
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 Preserving and Restoring Firearms Rights, or: 
How I Learned to Stop Worrying and Love the Government 
Adam J. Ondo 

Firearms are an integral part of Idaho 
culture. It is not unusual to see some-

one open carrying a pistol at your local 
supermarket or to overhear a hunter 
talking about shooting some ducks with 
his 870 Wingmaster. This is not surprising 
as nearly 60 percent of Idaho households 
are estimated to own at least one firearm.1 

Unfortunately, thousands of people 
are stripped of their rights each year due 
to Idaho’s criminal justice system work-
ing in conjunction with federal law. Even 
more concerning is that some defendants, 
and their attorneys, are not aware that the 
resolution of their case has rendered them 
a person prohibited from possessing fire-
arms. This article is designed to provide tips 
for avoiding loss of gun rights, elucidate the 
different avenues by which such rights can 
be restored, and suggest two proposals for 
how to potentially restore gun rights to cer-
tain classes of defendants who cannot avail 
themselves of the usual avenues. 

Avenues to Loss of Gun Rights 

This section does not provide a com-
prehensive list of all the legal statuses that 
can lead to loss of firearms rights. Rather, 
this section focuses on providing warn-
ings for criminal law practitioners who 
may be unaware of some of the pitfalls 
that can lead to a defendant unwittingly 
losing the right to possess firearms. 
Included are some tips for negotiating 
resolutions that will not render your cli-
ents prohibited persons. 

Felons. It is a violation of federal law 
for a felon to possess a firearm. However, 
Congress does not use the term “felony,” 
instead opting to utilize the term “crime 
punishable by imprisonment for a term 
exceeding one year” to describe this class 
of offenses.2 This term, due to its statu-
tory definition, does not include certain 
white-collar felonies, nor crimes deemed 
misdemeanors by a State that are punishable 
by a jail term of not more than two years.3 

Idaho state law is narrower as to the 
scope of individuals it pertains to, bar-
ring anybody “who has entered a plea of 
guilty, nolo contendere or has been found 
guilty of any of the crimes enumerated in 
Section 18-310, Idaho Code, or to a com-
parable felony crime in another state, 
territory, commonwealth, or other juris-
diction of the United States” from pur-
chasing, owning, possessing, or having 
under his or her custody or control any 
firearm.4 Because Section 18-310 does not 
only omit the white-collar offenses omit-
ted under federal law, but also crimes 
such as felony driving under the influ-
ence, Section 18-3316(1) applies to only a 
fraction of those felons prohibited from 
owning firearms under federal law. 

However, Section 18-3302(2)(d) of the 
Idaho Code defines “firearm” as any 
weapon that will, is designed to, or may 
readily be converted to expel a projectile by 
the action of an explosive. This definition 
unfortunately is broader than the federal 
definition, which omits, inter alia, black 
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powder firearms.5 This leads to felons in 
Idaho, including some of my former cli-
ents, purchasing black-powder muzzle-
loaders, predominantly so that they can 
hunt with them. These felons then unwit-
tingly get into trouble with state authori-
ties. Thus, it is important to advise felony 
clients of this potential danger. 

Misdemeanants. Anyone convicted of 
a “misdemeanor crime of domestic vio-
lence” is a prohibited person.6 To qualify 
as a misdemeanor crime of domestic vio-
lence, a state-level offense must have, as 
an element, the use or attempted use of 
physical force, or the threatened use of a 
deadly weapon. In addition, the violence 
must have been committed by “a current or 
former spouse, parent, or guardian of the 
victim, by a person with whom the victim 
shares a child in common, by a person who 
is cohabiting with or has cohabited with the 
victim as a spouse, parent, or guardian, by 
a person similarly situated to a spouse, 
parent, or guardian of the victim, or by a 
person who has a current or recent former 
dating relationship with the victim.” 

Criminal law practitioners should 
immediately recognize that this list of 
qualifying relationships is broader than the 
list contained in Idaho Code § 18-918. For 
instance, under Idaho law, neither a dating 
relationship nor a parent-child relation-
ship can transform a simple battery into a 
domestic battery.7 

Confusingly, the domestic relation-
ship “element” of the federal definition 
need not be an actual element of the 
state-level offense.8 That relationship can 
be established by examining charging 
documents, plea agreements, plea collo-
quies, and comparable judicial records. 
These same records can also be utilized 
to determine the basis for a conviction 
under a divisible statute, such as disturb-
ing the peace, as defined by Idaho Code 
§ 18-6409, in which there are multiple actus 
reus by which guilt can be established.9 

It is for this reason that (a) disturb-
ing the peace is not an ideal resolution 
in domestic cases, and (b) practitioners 
should always make sure that misde-
meanor defendants allocute to disturbing 

the peace by loud and unusual noise in the 
form of screaming or something along 
those lines. Another resolution that may 
be the best that can be negotiated with a 
tough prosecutor is assault under Idaho 
Code § 18-901(b), which arguably would 
not qualify as a crime of domestic violence 
under federal law assuming no weapon 
was involved.10 

However, better resolutions include 
amending the assault or battery charge to 
trespass, unlawful entry, malicious injury 
to property, or obstructing an officer, 
depending on the specific factual circum-
stances of a case. Additionally, Idaho Code 
§ 18-2901 defines false imprisonment as 
the unlawful violation of the personal lib-
erty of another. This definition does not 
contain the necessary violence element, 
nor is it divisible. Prosecutors may also be 
more willing to accept such a resolution 
because the maximum penalties for false 
imprisonment are one year in jail and a 
$5,000 fine. 

The federal definition of “misde-
meanor crime of domestic violence” also 
exempts from prosecution for unlawful 
firearm possession certain persons who 
have otherwise-qualifying convictions.11 

First, defendants who were not repre-
sented by counsel and did not know-
ingly and intelligently waive their right 
to counsel are exempt from prosecution. 
Second, defendants who pleaded guilty or 
who were found guilty after a court trial 
but did not knowingly and intelligently 
waive their right to have their case tried 
by a jury, are exempt from prosecution. 

Judges sometimes forget to make the 
required inquiries, so federal defenders 
need to check the underlying record to 
ensure their clients are not exempt from 
prosecution. Finally, if the defendant has 
no more than one conviction for a mis-
demeanor crime of domestic violence, 
and if that one conviction involved only 
a dating relationship, then the defendant 
ceases to be a prohibited person once five 
years have elapsed from the later of the 
judgment of conviction or the comple-
tion of the person’s custodial or supervi-
sory sentence. 

Statuses that Can Apply Regardless 
of Conviction. There are two pre-convic-
tion statuses that can lead to temporary 
loss of gun rights, so long as the status 
exists. The first status is that of a “fugi-
tive from justice” which means that the 
person has f led from any State to avoid 
prosecution for a crime or to avoid giv-
ing testimony in a criminal proceeding.12 

The word “fled” has been interpreted in 
such as a way that the person need not 
have left the State for the purpose of 
avoiding prosecution; remaining away for 
the purpose of avoiding prosecution is 
sufficient.13 If a client fails to appear and 
a warrant issues pursuant to Idaho Code 
§ 19-2915, it is vital that they be advised 
that they could now be considered a pro-
hibited person by the federal government 
if they leave the State of Idaho. 

The second status is that of a person 
who is subject to a domestic violence pro-
tection order, which is very specifically 
defined in Section 922(g)(8) of Title 18, 
United States Code. Importantly, sub-
paragraph (A) requires the order to be 
issued “after a hearing of which such per-
son received actual notice, and at which 
such person had an opportunity to par-
ticipate,” which means a temporary pro-
tection order obtained ex parte pursuant 
to Idaho Code § 39-6308 would not ren-
der the restrained individual a prohibited 
person under federal law. 

Mental Defectives. The final class 
of prohibited persons that this article will 
address are those persons adjudicated as 
a mental defective.14 This status normally 
applies to those under guardianship or 
those who have been involuntarily com-
mitted, but it sometimes arises from a 
criminal case. This is because 27 CFR 
478.11 defines “adjudicated as a mental 
defective” as including “a finding of insan-
ity by a court in a criminal case.” At least 
some courts have held that a person who 
is committed to restore them to compe-
tency, such as via the 18-212 process here 
in Idaho, loses their gun rights.15 Idaho 
Code § 66-356 clarifies this determination 
under Idaho law and also provides a pro-
cess by which a defendant can petition to 
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have the prohibition on firearms owner-
ship due to mental defectiveness lifted. 

Avenues to Restoration 
of Gun Rights 

In Idaho, there are four ways that a 
felon can restore their right to possess a 
firearm. The easiest way is to have the right 
restored automatically by operation of stat-
ute upon completion of probation, parole, 
or imprisonment, as the case may be. The 
second method would be to seek resto-
ration from a judge pursuant to Idaho Code 
§ 19-2604(1). However, not all felons qual-
ify for relief under § 19-2604(1), especially 
if they have had a substantiated probation 
violation. The third and fourth options 
are a little less common, and they involve 
applying to the executive branch, either for 
a gubernatorial pardon or specifically for 
restoration of firearms rights through the 
Commission of Pardons and Parole. 

Automatic Restoration. Idaho Code 
§ 18-310(2) works to automatically restore 
gun rights for certain felons for both state 
and federal purposes.16 The restoration 
occurs upon “final discharge” which is 
defined as “satisfactory completion of 
imprisonment, probation and parole as the 
case may be.” There is, however, a list of 
felonies contained in this subsection that 
explicitly do not qualify for this automatic 
restoration. This list contains primarily 
crimes of violence; however, drug offenses 
are also listed. Additionally, per Idaho 
Code § 18-310(4), persons convicted of fel-
onies in other states or jurisdictions are not 
automatically restored under § 18-310(2).17 

Final Dismissal Granted by Judge. 
Idaho Code § 19-2604(1) provides judges 
with the discretion to “set aside the plea 
of guilty or conviction of the defendant 
and finally dismiss the case” if certain 
prerequisites are met and good cause is 
shown. Generally speaking, relief under 
this subsection is only available to felons 
or misdemeanants who have completed a 
period of probation with no adjudicated 
probation violations, or misdemeanants 
who received a fine-only sentence. A final 

dismissal of the case pursuant to 
§ 19-2604(1) has the effect of restoring the 
defendant to his civil rights. This includes 
the right to possess firearms for defendants 
with a felony or misdemeanor crime of 
domestic violence, unless the judge explic-
itly states otherwise in the order granting 
the final dismissal.18 

There are two common misconcep-
tions that must be addressed before pro-
ceeding. The first misconception is that 
the Court granting a withheld judgment, 
which enters instead of a judgment of 
conviction, means that the defendant is 
not a convicted felon and, therefore, not a 
prohibited person. That is false. Until one 
“effectuates” the withheld judgment by 
securing a final dismissal via § 19-2604(1), 
the withheld judgment still renders one a 
prohibited person.19 

The other, more pervasive, miscon-
ception is that amending a felony to a 
misdemeanor under subsection (2) or (3) 
of § 19-2604 serves to restore gun rights. 
Though that is logical, as the defendant 
is no longer deemed a felon, the Idaho 
Supreme Court clarified in 2021 that sub-
section (2) lacks the “shall have the effect 
of restoring the defendant to his civil 
rights” language found in § 19-2604(1), 
and thus does not restore the right to pos-
sess firearms.20 Accordingly, individuals 
convicted of a felony enumerated in Idaho 
Code § 18-310(2) who have had their con-
viction reduced to a misdemeanor pursu-
ant to subsection (2) or (3) of § 19-2604 
will still need their firearm rights restored 
by the Commission of Pardons and Parole 
before they can lawfully possess firearms. 

Idaho Commission of Pardons and 
Parole. If a defendant’s rights are not 
restored automatically pursuant to Idaho 
Code § 18-310(2) and if the courts cannot 
or will not restore the defendant’s rights 
pursuant to Idaho Code § 19-2604(1), 
then the defendant’s only hope is the exec-
utive branch. The defendant could seek a 
gubernatorial pardon, which would serve 
to restore their right to possess firearms, 
but acquiring a pardon is unlikely. 

The more common avenue to restor-
ing gun rights via the executive branch 

is applying to the Idaho Commission of 
Pardons and Parole for restoration of fire-
arms rights. The application process is 
governed by Idaho Code § 18-310(3). The 
two main criteria to qualify for restoration 
of rights via this application process are 
(i) that five years have elapsed from the date 
of final discharge, and (ii) that the defendant 
was not convicted of murder or of a dis-
qualifying felony with a firearm enhance-
ment. An additional rule that clients should 
be advised of is that applications may only 
be submitted once every 12 months. An 
application for a pardon or for restoration 
of gun rights by the Commission is gen-
erally the last avenue for criminal defen-
dants who do not qualify for relief under 
§ 18-310(2) or § 19-2604(1). 

Voluntary Appeal File. Just because 
a defendant’s rights are restored does not 
mean the Federal Bureau of Investigations 
(“FBI”) will be aware of this and, so, when 
a Federal Firearms Licensee (“FFL”) (e.g., a 
gun store), submits the background check 
associated with Form 4473, it may come 
back “denied.” If the defendant is certain 
he has no other prohibitions, he can sub-
mit a Voluntarily Appeal File application 
to the FBI. It will expedite the process 
to have the National Instant Criminal 
Background Check System (NICS) trans-
action number, which the FFL who sub-
mitted the Form 4473 can provide. Of 
course, if a defendant does not wish to go 
through this process, they can still pur-
chase a firearm from a private seller. 

Pushing for Automatic 
Restoration for Certain 
Non-Violent Offenders 

The issue with Idaho Code § 18-310 
is that not all non-violent felons have 
their rights restored automatically upon 
final discharge. Specifically, under sub-
section (2)(bb), those convicted of simple 
possession of a controlled substance, such 
as a user-amount of methamphetamine 
or even some cocaine residue on a dol-
lar bill, are not automatically restored to 
their right to possess firearms upon final 
discharge. One way to fix this injustice 
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is to strike “or possession of” from para-
graph (bb). If enough citizens contact 
their local legislators, perhaps a legisla-
tive amendment could solve this issue. 

The more difficult route would be to 
challenge the lack of automatic restoration 
by bringing a constitutional challenge, 
either facial or as applied, against Idaho 
Code § 18-310(2)(bb). Although making 
such a constitutional challenge a couple 
of decades ago would have been viewed as 
frivolous or even laughable, the paradigm 
shift in Second Amendment jurisprudence 
under Bruen coupled with how drugs are 
currently viewed make it plausible.21 Bruen 
is a 2022 case wherein the Supreme Court 
of the United States established a new test 
for whether a government regulation vio-
lates the Second Amendment: “the govern-
ment must demonstrate that the regulation 
is consistent with this Nation’s historical 
tradition of firearm regulation.”22 

Accordingly, the standard is not strict 
scrutiny or rational basis, but whether a 
historical analogue of the current reg-
ulation was in existence prior to the 
ratification of the Second Amendment. 
Unfortunately, the Supreme Court may 
have rendered Bruen toothless with its 
“clarification” in Rahimi last year, wherein 
the Court explained that, in the context of 
historical analogues, “The law must com-
port with the principles underlying the 
Second Amendment, but it need not be a 
dead ringer or a historical twin.”23 

The easiest procedural posture would 
be to find a defendant in a criminal case 
who only has a conviction for felony pos-
session of a controlled substance and then 
move to dismiss that case under Idaho 

Criminal Rule 48(a). Alternatively, a felon 
who desires to own a firearm could file 
a petition for writ of prohibition or per-
haps a petition for a declaratory judg-
ment, although the latter would likely 
only work if the United States Court of 
Appeals for the Ninth Circuit decided 
to reinstate the ruling in Duarte. In that 
decision, the Ninth Circuit basically held 
that crimes, especially non-violent crimes, 
that were not considered felonies at the 
time the Second Amendment was ratified, 
could not serve as a basis for depriving 
an individual of their right to bear arms. 
However, after the Supreme Court’s deci-
sion in Rahimi, the opinion in Duarte was 
vacated by the Ninth Circuit pending fur-
ther argument and analysis.24 

At this point, the future of Bruen-
based constitutional challenges is unclear, 
so it is paramount that practitioners do 
their best to resolve cases in a manner that 
avoids loss of gun rights. If loss of gun 
rights cannot be avoided, defendants need 
to be properly apprised of the different ave-
nues by which their rights may be restored 
when the time comes. There is no reason 
why a defendant’s Second Amendment 
rights should not be safeguarded to the 
same extent as other constitutional rights, 
and it is imperative that defense attorneys 
assist in preserving those rights. 

Adam J. Ondo is a trial 
attorney for the Idaho State 
Public Defender, but he pre-
viously maintained a crim-
inal and family law practice 
at Hilverda McRae, PLLC, 

in Twin Falls. He also hunts, serves on a 

gun club’s board of directors, and teaches 
the legal portion of an Idaho enhanced 
concealed weapons license course. 
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 Citizen’s Arrests: A Caution Against 
Reinventing the Wheel on Clarke DUI Cases 
Travis E. Rice 

Let’s take the cuffs off and address the 
elephant in the room. When the Idaho 

Supreme Court released their decision in 
Clarke, that an officer could no longer 
make a warrantless arrest unless the offi-
cer witnessed a completed misdemeanor 
“in their presence,” it raised an alarm in 
the criminal justice community.1 It’s no 
secret that the Clarke decision upset a lot 
of prosecutors and law enforcement offi-
cials. The fallout of the Clarke decision 
continues to be felt even years after the 
Court rendered its decision. 

One of the consequences of the Clarke 
decision was that it unintentionally or inten-
tionally increased the use of citizens’ arrests 

in misdemeanor DUI cases. Since Clarke, 
one of the “many misconceptions and urban 
myths”2 has been whether a citizen’s arrest 
is a valid exception to the Clarke warrant 
requirement. This is a particular problem 
when a citizen witnesses the “actual phys-
ical control” element on suspected misde-
meanor DUI, but the officers do not witness 
it in his presence.3 Rather than abiding by 
the Clarke decision’s advice to seek a war-
rant or summons, some prosecutors and 
law enforcement officers have begun to 
solicit citizen’s arrests. This article hopes 
to clear up the misconceptions regarding 
citizen’s arrests and encourage a policy of 
seeking a warrant rather than advocating 
the libelous prospect of involving a con-
cerned citizen to make these arrests. 

The big question is whether or not a 
citizen may make a citizen’s arrest on a 
DUI (or any other offense) when they only 
observe actual physical control, without 
actual knowledge of impairment? May the 
citizen use the officer’s collective knowl-
edge to establish a full offense for a DUI 
after the officer has done the investigation, 
by assenting to commit a citizen’s arrest? 

It’s well known after Clarke that an 
officer may not make a warrantless arrest 
unless the completed misdemeanor is 
committed “in his presence.” It’s equally 
well-known that the officer cannot use 
“collective knowledge” on an element of 
an offense to make a warrantless mis-
demeanor arrest under Clarke.4 The 
arresting officer cannot use “collective 
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knowledge” to establish a whole offense 
by communicating with other officers 
on scene to satisfy the “in the presence” 
requirement. So, can a citizen use the offi-
cers’ observations, which were collected 
outside his presence to make a citizen’s 
arrest on a misdemeanor? Based on Bell 
it stands to reason a citizen has no more 
arrest authority than a police officer, who 
cannot use “collective knowledge” gath-
ered outside “their presence;” but there is 
little clarity on this issue.5 These are ques-
tions that the Idaho Supreme Court and 
Court of Appeals should answer for us. 

When Can a Citizen Make an 
Arrest for a Misdemeanor? 

In Idaho, a citizen just like an offi-
cer, must make misdemeanor arrests for 
a crime committed or attempted “in their 
presence.” The authority for citizen’s arrests 
lay in I.C. § 19-604, which states, a “private 
person” may arrest another, “for a public 
offense committed or attempted in his 
presence.”6 Just like an officer, citizens 
may use their senses to ascertain whether 
or not the crime has been committed.7 

And just like an officer, a citizen must 
have probable cause that a misdemeanor 
occurred before they can make an arrest for 
an offense completed “in their presence.”8 

But, unlike an officer, a citizen may not stop, 
or detain someone, to investigate a possible 
crime, before making the decision to arrest. 
This is because the statutory authority for a 
citizen to make an arrest, already presumes 
the citizen has facts necessary to make an 
arrest, at the time the arrest occurs. 

Of course, the probable cause issue is 
also subject to unique shopkeeper’s privilege 
and other common law circumstances. For 
the purpose of probable cause, generally 
if the citizen witnesses a crime “in their 
presence,” the citizen may then merely 
summon law enforcement to effectuate the 
arrest on their behalf. This assumes an offi-
cer must be summoned after the crime is 
committed in the citizen’s presence. It does 
not suggest that the officer can be sum-
moned to investigate a possible crime the 
citizen believes may have been committed 
“in their presence.” 

Misdemeanor DUIs and 
the Citizen’s Arrest Issue 

I regularly see the following reoccur-
ring scenario in my practice with respect 
to misdemeanor DUI Clarke issues… 

It’s 1:30 am and a concerned citizen 
reports a suspected impaired driver to 911. 
The citizen tells the operator the vehicle 
is swerving over the lines of the road and 
nearly colliding with other vehicles. The 
citizen provides a detailed description of 
the vehicle, complete with the plate num-
ber to 911. Law enforcement receives the 
call and proceeds to the registered own-
er’s home address. At the residence, they 
observe a vehicle matching the reported 
plate number. The vehicle is unoccupied, 
and the engine is not running. The offi-
cer rings the suspect’s door. The vehicle 
owner answers. The officer observes 
the odor of alcohol and even obtains a 
reluctant confession through the suspects 
slurred speech. The officer then promptly 
administers the sobriety tests, which the 
suspect inevitably fails. 

Realizing this could be a possible 
Clarke issue, because the officer did not 
witness the suspect in actual physical con-
trol, he calls an exhausted on-call pros-
ecutor. The prosecutor gives the officer 
two options. First, the officer can seek an 
arrest warrant (and wake up a magistrate). 
Second, the officer can call back the con-
cerned citizen, sharing the details of his 
observations with them, and then ask them 
to perform a citizen’s arrest. The officer 
chooses the citizen’s arrest option. The offi-
cer calls the concerned citizen, shares the 
details of his investigation, and then solicits 
the citizen to make an arrest. The citizen 
agrees to “press charges” and the officer 
then makes an arrest. The owner is then 
handcuffed, placed in the back of a patrol 
vehicle, and subsequently breathalyzed. 

This is the problem, the officer never 
observed the actual control element in his 
presence; and the citizen never observed 
the signs of impairment in his presence; 
thus, there was no completed offense 
without the other. A citizen shouldn’t be 
able to use collective knowledge from law 
enforcement to establish probable cause 

for a citizen’s arrest, because the arrest 
should take place before law enforcement 
arrives. Collective knowledge has already 
been held to not apply in Clarke situations 
and even applies to what an officer learns 
from “concerned citizens.”9 It stands to 
reason, if actual knowledge is required, 
that a citizen also can’t use some sort 
of collective knowledge in establishing 
probable cause to make a citizen’s arrest. 
Surely the citizen does not have a greater 
scope in establishing probable cause than 
an officer. This is the issue the appellate 
court should address with respect to 
these types of citizen’s arrests, which are 
being used to try and circumnavigate the 
Clarke decision. Can the citizen use the 
officers’ observations to develop probable 
cause for an offense which occurred out-
side the citizen’s presence, but inside the 
presence of law enforcement? 

Both the citizen and the officer have 
no knowledge without the other. The cit-
izen obviously observed actual physical 
control, but at best only had a hunch 
on the impairment issue. On the citi-
zen’s side they did not have the required 
actual knowledge of impairment, so there 
was no completed offense in their pres-
ence under I.C. § 18-8004. On the other 
hand, the officers never witnessed the 
actual physical control of the vehicle but 
investigated the impairment portion of 
the offense upon the citizens observations. 
Just like two wrongs cannot make a right, 
here the citizen and the officer must add 
their knowledge together to equal a com-
pleted misdemeanor. It’s required, on mis-
demeanors, that the person making the 
arrest must have actual knowledge of the 
completed misdemeanor occurring “in 
their presence,” at the time they make the 
arrest. The key takeaway is that a citizen 
must have knowledge of all the elements 
before summoning law enforcement, not 
after law enforcement investigates the mis-
demeanor DUI. Additionally, the officer 
must be summoned to assist in the arrest 
and not solicit the citizen to make one so 
that he can investigate a possible crime. 



 

 

 
 

 

 

   
 
 

 
  

 
 

 
 
 

 
 

 

 

 
 

 

 
 

 

 

 

 

 
 

 

 

 

 

 
 

 

 
 

 
 
 
 
 

 
 

 

 
 
 
 

 
 
 

 
 

 
 

Encouraging Against a Citizen’s 
Arrest Is the Best Policy 

It’s no secret that trust in our criminal 
justice system may be at an all-time low. 
Law enforcement, prosecutors, and magis-
trates are in a unique position to reestablish 
trust in our system, but only if they choose 
to uphold the “in the presence” require-
ment, for officers and citizens alike. The 
cause of the distrust stems directly from 
a lack of transparency and accountability 
populating the criminal justice system. The 
image of the judiciary needs to be rebuilt 
stronger than before, but countenancing 
citizen’s arrests, which are potentially 
unlawful, is not a good way to rebuild it. 

When an officer chooses to shortcut 
the Clarke warrant requirement by seeking 
a citizen to make an arrest on a DUI, it’s a 
waste of resources for everyone in the court 
system. Time is our most valuable and pre-
cious commodity. When an officer pushes 
through an otherwise unlawful Clarke arrest 
by justifying it was a “citizen’s arrest,” it clogs 
an already busy calendar. In most cases, an 
attorney for the accused will file a Motion 
to Suppress, causing a notice of hearing to 
be drafted by the clerk, a brief to be drafted, 
read, and argued by the parties, and a judge 
to carefully decide the application of the 
law to the facts. Ultimately, the only bene-
fit will be to the officer who may be getting 
paid double time for testifying in court. 

Magistrates are also often frustrated 
when the citizen’s arrest is used in DUI 
cases. Rather than seeking a warrant, the 
prosecutor bypasses the judge resulting 
in a possible suppression by him of a oth-
erwise actionable offense. Officers and 
prosecutors often forget, magistrates are 
uniquely qualified to determine probable 
cause. Some prosecutors may fear waking 
up a judge in the middle of the night to 
obtain a warrant on a DUI case. But they 
shouldn’t fear anything. Using a magis-
trate to determine probable cause may 
result in a stronger case for the prosecutor 
since probable cause was already deter-
mined. Bypassing a magistrate’s discre-
tion to avoid inconveniencing them, may 
create a problem which is then reviewed 
again by the magistrate on suppression. 

Generally, most citizens first discover 
there were strings attached to their cit-
izen’s arrest, when they receive a court 
ordered invitation to attend the suppres-
sion hearing. One of the most common 
fears of any person is public speaking. In 
citizen’s arrest cases, the citizen is hauled 
into court in front of a potentially grumpy 
magistrate, a nervous prosecutor, and a 
furled brow defense attorney, before pro-
viding testimony they may have no actual 
knowledge of. This unintended surprise 
does not inspire trust in the judiciary and 
it’s not anyone’s idea of a good time. Rest 

Allowing a citizen to make a citizen’s arrest 
exposes the citizen to unwanted liability ... 

assured that citizen will then go and tell 
their family and friends about the awful 
experience in the courtroom. 

What Are the Specific Dangers 
of Enabling and Encouraging 
Citizen’s Arrests? 

A citizen who makes an unlawful 
arrest outside their presence faces poten-
tial civil litigation, as well as criminal 
charges themselves such as, false impris-
onment, battery, assault, kidnapping, etc. 
Allowing a citizen to make a citizen’s arrest 
exposes the citizen to unwanted liability, 
often without informing them properly of 
the possible consequences if they unlaw-
fully arrest. We know most citizens are 
unfamiliar with the elements of an offense, 
the requirements to make an arrest and 
specifically the “in the presence” require-
ment. The citizen makes a very costly 
gamble every time they are asked to make 
an arrest. Additionally, the officer could 
face potential liability as well for his role 
in encouraging or enabling the conduct. 
The Idaho Supreme Court warned in 
Sutterfield… 

“We caution everyone that a citizen’s 
arrest should not be taking lightly. 
Failing to adhere to statutory require-
ments, using more force than is rea-
sonably necessary, and abusing the 
power can subject the citizen to crim-
inal and civil liability….” 

When an officer solicits or encourages 
a citizen to make an arrest, the citizen pays 
the price when they are wrong because 
they assume all the risk and obligations 
to that arrest. If a citizen doesn’t observe 
the crime(s) “in their presence” and is 
encouraged, solicited, or scapegoated by 
an officer to make an arrest, the citizen 
maybe liable for false arrest, assault, bat-
tery, kidnapping, or false imprisonment. 
Unlike the officer, a citizen has no immu-
nity. Under the Idaho Tort Claims Act, the 
citizen can be sued for false arrest, assault, 
battery, wrongful imprisonment, defa-
mation, or intentional infliction of emo-
tional distress.10 Additionally, the officer 
himself may arguably face some liability 
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for encouraging or soliciting a citizen to 
make an arrest on his behalf to investigate 
a crime. 

When officers encourage or surro-
gates the citizen to make an arrest outside 
their presence for the purpose of inves-
tigating a crime, the officer may lose his 
qualified immunity. Under 42 U.S.C. 
§ 1983 immunity can be overcome if the 
“state agent” under the color of law vio-
lates the constitutional rights of another. 
If any person acts “with the intent to assist 
the government in its investigatory or 
administrative purpose” the protections 
of the Fourth Amendment are triggered 
by that individual.11 A citizen could be in 
effect a “state agent” if their intention is to 
assist in the investigation of a suspect, a 
job traditionally carried out exclusively by 
law enforcement. This means immunity 
could arguably be taken away from the 
officer who solicits this arrest. A sound 
practice may be for prosecutors to strongly 
discourage police departments from par-
ticipating in such arrests because it could 
pose potential liability for their counties. 

Examples in Idaho 

Last year, the East Idaho News 
reported in Bonner County, a $1.5 million-
dollar lawsuit was filed against a county 
commissioner because a local citizen made 
“threatening emails” toward him in a pub-
lic forum. The commissioner summoned 
the police to effectuate the arrest, only to 
have the arrest be held unlawful.12 Bonner 
County taxpayers were ultimately respon-
sible for paying $200,000, all because the 
commissioner’s mistake of effectuating a 
“citizen’s arrest.” While that case did not 
involve a DUI, it illustrates the problem. 

Unfortunately, I have already seen 
it locally here in Caldwell, Idaho. In 2021, 
we had (or have) a Citizen Police Academy 
put on by the Caldwell Police Department. 
This academy states it provides “training 
similar to that of an actual police officer…” 
and allows a “firsthand look at what rules, 
regulations and policies the police follow.” 
I don’t know if this program is disguised 
as a citizen’s watchdog group or if it is a 
very on-hands recruiting program. In my 

My biggest fear is that we are using these 
DUI citizen’s arrests for short-term gains, 

which will inevitably lead to long-term losses. 

opinion this is a dangerous way to spend 
taxpayers’ dollars. Citizens who may be 
forming “watchdog” groups who are ill-
equipped, untrained, but empowered may 
be a dangerous thing. Will programs like 
this help or hurt Idahoans in the long run? 

My biggest fear is that we are using 
these DUI citizen’s arrests for short-
term gains, which will inevitably lead 
to long-term losses. Using citizen’s arrests 
in such a cavalier manner will necessar-
ily lead to an encouragement for litiga-
tion against the citizens who choose to 
make these arrests. Perhaps, in the future, 
some law firms will even specialize in per-
sonal injury suits resulting from citizen’s 
arrests. Meanwhile, our unwitting friends 
and family who participate in these arrests 
may ultimately pay that price. 

An Easier Solution to Your 
Next DUI Clarke Case Involving 
a Citizen’s Arrest 

“If the tractor ain’t broke, don’t fix 
it.” The Idaho Supreme Court in Clarke 
already gave all of us great advice on our 
next DUI Clarke case. The advice is sim-
ple, safe, but effective. Get a warrant or 
issue a summons! Let’s not reinvent the 
wheel with citizen’s arrests. Speaking as 
a defense attorney, there’s no need to go 
down that road. If a warrant is issued by 
a neutral and detached magistrate, it’s far 

more difficult to win on a suppression issue. 
Magistrates are uniquely qualified to han-
dle issues of probable cause, and warrants 
can be obtained quickly, easily, and even 
telephonically. In Idaho, we have a unique 
opportunity to be better and not make 
the mistakes of other jurisdictions. 

Every lawyer I know wants a better 
and safer Idaho. I believe Idaho is a great 
state; but I think we all can agree, it can be 
ruined quickly. Idaho is still a place where 
well-meaning prosecutors and patient mag-
istrates can make big differences, whatever 
their geographical location. I encour-
age magistrates and defense attorneys to 
confront these issues when they arise and 
uphold the “in the presence” requirement 
for both citizens and law enforcement. I 
hope prosecutors are able to adequately 
train police officers on the issues of Clarke 
and citizen’s arrests and discourage this 
practice. If we all educate ourselves on the 
“in the presence” requirement, I believe 
with growing pains we can make a better 
and safer Idaho for now and the future. 

Travis E. Rice is the first 
member of his immediate 
family to go to college. 
Mr. Rice obtained a B.S. 
degree from Brigham 
Young University-Idaho, 

before attending and graduating from the 
University of Idaho’s College of Law in 
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2015. Upon graduation Mr. Rice volunteered 
for the Idaho State Bar’s Idaho Volunteer 
Lawyer Program to gain general experi-
ence prior to opening his own solo criminal 
defense practice in Caldwell, Idaho in 2017. 
Mr. Rice’s practice slowly evolved into a 
more general practice with a focus on crim-
inal defense. Mr. Rice currently practices in 
Ada, Canyon, Adams, Elmore, Payette, and 
Owyhee counties, has been married to his 
lovely wife for 16 years, and has four very 
active boys to keep up with. 

Endnotes 
1. State v. Clarke, 165 Idaho 393 (Idaho 2019). 

2. See State v. Sutterfield, 168 Idaho 558 (2021). 

3. Idaho Code § 18-8004 requires the establishment of 
actual physical control on any DUI charge. This is defined 
as “being in the driver’s position of the motor vehicle with 
the motor running or with the motor vehicle moving.” 

4. State v. Bell, 172 Idaho 451 (2023). 

5. Id. 

6. A “public offense” includes a misdemeanor. Sima v. 
Skaggs Payless Drug Center, Inc., 82 Idaho 387 (1960). 

7. See State v. Sutterfield, 168 Idaho 558 (2021); State v. 
Moore, 129 Idaho 776 (Idaho Ct. App. 1997) holding a citizen 

may use their senses to determine if an element of an 
offense has been committed in their presence. 

8. See State v. Sutterfield, 168 Idaho 558, 562, 484 P. 3d 839, 
843 (2021); State v. Moore, 129 Idaho 776 (Idaho Ct. App. 1997) 
holding a citizen may use their senses to determine if an ele-
ment of an offense has been committed in their presence. 

9. State v. Bell, 172 Idaho 451 (2023). 

10. See Idaho Tort Claims Act, Idaho Code § 6-901-6-923. 

11. Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 
912 (9th Cir. 2001). 

12. https://www.eastidahonews.com/2024/12/an-idaho-
county-apologizes-to-man-put-under-citizens-arrest-
at-commission-meetings/; https://www.spokesman.com/ 
stories/2025/jan/02/bonner-county-settles-and-
apologizes-to-second-man/. 
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Beyond the Criminal Sentence: How Understanding Parole 
Can Strengthen Criminal Defense Representation 
Valeri M. Kiesig 

Everyone involved in the criminal jus-
tice system should know the nuts and 

bolts of what parole entails. Why? Because 
every time someone receives an imposed 
prison term with any indeterminate time, 
they have been sentenced to the uncer-
tainties of the parole process. 

The Idaho Commission of Pardons 
and Parole is the prison gatekeeper. For 
those sentenced to indeterminate time in 
Idaho, it’s the parole board that determines 
how many years the person must serve 
before being released to supervision in the 
community. This means the parole board 
has as much power over an incarcerated 
person’s life as the sentencing judge does, 
and often more. Yet most attorneys under-
stand little about the parole board or how 
it makes decisions. Which makes it diffi-
cult if not impossible to prepare clients for 
what will happen after a case closes and so 
too the prison gates. 

This article has a simple aim: to edu-
cate attorneys about the parole process so 

they, in turn, can help clients understand 
how to set up the best possible chances 
of future parole. It proposes two ways to 
improve representation: first, by under-
standing the basic realities of parole, which 
should be clearly explained to our clients 
when discussing plea offers and sentencing. 

And second, by setting up the factual 
record and clarifying the sentencing judge’s 
intentions so that both can benefit our cli-
ents later during the parole process. 

The ideas in this article are the prod-
uct of speaking with many who have faced 
the parole process as well as those loved 

This means the parole board has as much 
power over an incarcerated person’s life as 
the sentencing judge does, and often more. 
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ones and allies who have tried to assist 
them.1 They describe shared experiences 
after sentencing—especially feeling scared, 
frustrated, and unprepared—conditions 
clear-eyed defense counsel might be able 
to improve. 

Parole Basics: The Idaho 
Commission of Pardons and Parole 

Idaho’s Parole Commission operates 
as an autonomous body within Idaho’s 
criminal justice framework. It deals with 
parole, parole revocation, commutation, 
and pardons.2 The board consists of seven 
members appointed by the governor and 
confirmed by the senate for renewable 
three-year terms.3 It’s a lay-person board, 
meaning legal training and experience 
are not required, though several current 
board members come from law enforce-
ment, and at least one judge served in the 
past, albeit briefly. 

Whoever can serve is probably most 
limited by time and pay. Parole hearings 
are held approximately 10 to 15 days per 
month,4 with three of the seven commis-
sioners presiding over a day of regular 
hearings.5 Each board member is compen-
sated just $300 per day.6 But each parole 
application requires major work before the 
hearing—reviewing support materials, risk 
assessment scores, Idaho Department of 
Corrections (“IDOC”) records, case mate-
rials from the Presentence Investigation 
(“PSI”), etc. Commissioners don’t get paid 
for any of that work. Nor do they get any 
paid training, aside from what can be 
accomplished at the Commission’s annual 
meeting. 

The Governor appoints an Executive 
Director of the Commission, who over-
sees paid staff.7 Christine Starr, former 
Chief of Staff at IDOC, recently took over 
the role. Starr has big plans for improving 
transparency and systematizing decision 
making, but the scope of those plans will 
be shaped by the legislature’s willingness 
to fund it. 

People Sentenced to Prison Get a 1. Idaho has no presumption 
Lot of Bad Information About Parole of parole. 
(Even from Very Good Attorneys) Many attorneys incorrectly assume 

The best way to improve a client’s chances that, absent a disciplinary violation, some-
at parole is to combat misinformation when one sentenced to prison will not do more 
explaining possible sentences during plea than their fixed time. If you take nothing 
negotiations and sentencing preparation. The else away from this article, hear this: there 
following are some examples of common mis- is no presumption of parole in Idaho. What 
conceptions and important things to know. might have seemed like a great outcome 

The Parole Hearing Process 

Most people nearing the end of the fixed portion of their sentence 
will move through the parole process outlined here. It is an administra 
tive process, which occurs without any direct relationship to the criminal 
case. Although people nearing parole eligibility can retain an attorney to 
assist them, most proceed to their hearings relying on the assistance of 
their case managers and the shared experiences of others. 

1. The parole packet: Between six and nine months before a per 
son’s parole eligibility date, they should receive a parole packet 
from their IDOC case manager, which asks about family, 
substance, and criminal history as well as the circumstances of 
the crime for which they are in prison and why they “deserve” 
parole. The written answer for this last question is forwarded 
to the parole board. 

2. The pre board interview: About two months before parole 
eligibility, a parole commission staff person conducts a phone 
interview based on the written packet. These interviews vary 
in tone and length depending on the assigned interviewer. This 
interview will be far more in depth than the parole hearing. 
However, the interviewer will not make any recommendation 
to grant or deny parole. A summary of the proceedings will be 
forwarded to the parole board. 

3. The parole guidelines worksheet: At the pre board interview, 
the hearing officer should provide the parole guidelines work 
sheet, which scores an applicant between 0 and 20 based on sev 
eral factors including severity of the offense, risk assessments, 
Disciplinary Offense Reports (“DORs”), and programming. Many 
of the factors are static, but some can be improved over time. A 
score of 8 or below is considered the golden zone for parole, but 
parole can be granted to those with higher scores. 

4. The board appearance: Before a person’s parole eligibility date, 
they will appear before at least three members of the parole 
board by Webex for an interview and an immediate oral deci 
sion on whether parole will be granted or denied.8 If parole is 
granted, the board may apply conditions, possibly including pro 
gramming which must be completed before release. If parole is 
denied, the board will determine how long until the person will 
again be parole eligible. There is no written decision. Cursory 
meeting minutes are available by public records request. 



 

 

 
 

 
 

 

 
 
 
 

 
 

 

 
 
 
 

 
   

 
 

  

 

 

   
 
 
 
 
 

 
 

 
 
 
 
 
 

 
 

 

 

 
 
 

  
 

 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 

  

 

 
 
 
 

 

 

 
 

 
 
 
 
 

   
  

  
 
 

 
 
 

 
 

 
 
 
 

 
 
 

 

 
 
 

at sentencing—a short, fixed term with a 
long indeterminate tail—could become a 
very long prison sentence. And for the per-
son living it, the time until they see parole 
will be barbed with uncertainty. 

Worse, defense counsel often doesn’t 
convey that reality when explaining a sen-
tence (maybe because they don’t know 
themselves). I wrote to several people to ask 
what they understood at sentencing ver-
sus after they got to prison about the time 
they might serve, and each agreed to let 
me reproduce their words alongside their 
fixed and indeterminate time, though 
names have been withheld. 

“I was told I wouldn’t do a day over my 
fixed time. I wish [my attorneys] had 
been more forthright about how much 
this whole process basically never 
ends[.] That’s been the hardest part 
on all of us frankly, the CONSTANT 
unknowns that never ever end.” 
- Parole eligible in 2026. Sentenced 
to three years fixed and 17 years 
indeterminate. 

“I didn’t know you could get flopped 
and denied parole. I didn’t know it was 
so easy to not get parole. I was expect-
ing to only do a couple of years. I was 
blown out of the water when I got here 
and got settled. I wish I would have 
known a lot more. I never would have 
taken the [plea] deal.” 
- Lost over five years of probation 
after violations. Sentenced to four years 
fixed and four years indeterminate. 
Paroled at the end of fixed time. 

“My son was sentenced to 15 years 
in prison with two years of that time 
fixed. I was told he had a two-year 
prison sentence.” 
- Son paroled initially after serving 
two years of fixed time. Returned to prison 
less than a year later on technical violations 
and parole was revoked. Recently paroled 
after serving an additional two years, 
including one denied request for parole. 

Idaho Code § 20-1005 and Idaho 
Administrative Procedures Act (“IDAPA”) 

50.01.01.250 provide the parole commission 
with wide discretion to determine whether 
granting someone parole would be “in the 
best interests of society” and whether “the 
commission believes the prisoner is able 
and willing to fulfill the obligations of a 
law-abiding citizen.”9 

While it’s possible to guess how the 
Commission will see things, nothing is 
certain, especially when there is no tell-
ing what details might capture a commis-
sioner’s attention in the hearing. 

The unpredictable nature of the hearing 
itself (something Starr, the Commission’s 
new Executive Director, hopes to improve 
by systematizing procedures) is stressful. 
Even someone who believes they have a 
strong parole application might be unpre-
pared to manage an interview in which they 
are, for example, confronted with unproved 
facts from a police report they disagree 
with. Disagreement might be viewed as a 
failure to take responsibility and grounds 
enough for denying parole. 

2. Idaho does not have a presumption 
against parole. 

Inside Idaho’s prisons, our clients 
trade pessimistic rumors about parole. 
Other residents, correctional officers, and 
even case managers may insist, incorrectly, 
that parole probably isn’t going to happen. 
Some say no one gets parole the first time 
up. Others say no one gets parole until they 
have served one-third of their total time. 
There are other variations of these theo-
ries. All might sound somewhat legitimate. 
But all are wrong. Here is what two people 
I spoke with had to say about their experi-
ences. (Again, names have been withheld). 

“When I arrived at prison I started 
being bombarded with information 
from other residents and staff, all of it 
different and conflicting. Board is evil, 
board is fair [...] It was a shitshow. [...] 
There are actually many case managers 
who don’t fully understand the system 
and how it works, saying that residents 
get ‘flopped for no reason’ all the time.” 
- Parole eligible in 2026. Sentenced to 
3 years fixed and 17 years indeterminate. 

“I met a couple of real people in the 
prison, not just fake friends. Almost 
everybody else will try to steer you 
in the wrong direction. Once some-
one gets into prison they’ll realize 
it. People are really good at acting. 
They’ll give you wrong information 
just because they want you to fail. 
Listen to your case managers.” 
- Paroled after serving 25 years 
fixed. Sentenced to 25 fixed and life 
indeterminate. 

People I spoke with cycled through 
despair, sometimes believing there was no 
point in even trying to make a good case 
for parole. They might not focus on classes 
or certifications or prison jobs or making 
plans for release, or they might get caught 
up in prison violence (and sometimes can’t 
help but get caught up in violence)—all of 
which might lead to parole being denied. 

3. The Commission follows 
patterns in granting and 
denying parole. 

Besides combatting misinformation, 
defense counsel can help prepare people 
heading to prison and eventual parole 
hearings by underscoring what matters to 
the Commission. 

IDAPA 50.01.01.250.01(c) outlines 
some of the factors to be considered in 
determining the merits of a parole appli-
cation. Many of these deal with facts that 
can’t be changed, like the nature of the 
crime, mitigating factors, criminal his-
tory, or past performance on supervision. 
But other factors concerning how time was 
served in prison can be shaped, namely by 
exhibiting good institutional behavior and 
demonstrating pro-social behavior. 

Institutional behavior includes 
completing required programming and 
remaining free of disciplinary viola-
tions. This can seem a little arbitrary to 
inmates. Sometimes, and on some prison 
tiers especially, violence might be neces-
sary to stay safe. Other times, DORs are 
handed out for relatively small conduct, 
like covering a window, or contributing 
ingredients to someone else who was 
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brewing alcohol. But, regardless of cir-
cumstances, if a DOR has been sustained 
any time in the previous year (and the 
standard for sustaining a DOR is low: 
“some evidence”10) then parole could be 
denied until at least a year from the date 
of the violation. For anyone with future 
parole on the line, fighting a bad DOR 
through the prison’s procedures and in 
accordance to its timelines is critical.11 

Similarly, programming completion is 
usually a prerequisite for parole, but it isn’t 
always possible. Especially since COVID, 
not all programming is available at every 
institution or every security classification. 
One person I spoke with was housed at the 
maximum-security prison (“IMSI”) for 
four years where the class he needed was 
not offered. He was ineligible for a transfer 
because of his security classification. 

There is ongoing discussion about 
whether some parole applicants could be 
allowed to do programming upon release 
as a condition of their parole. But for 
now, a failure to complete programming, 
even when it is unavailable, is often a bar 
to release. 

This is an added reason to avoid vio-
lence if possible and safe to do so. Like 
DORs, a failure to complete programming 
even due to unavailability can result in 
parole denial after denial. 

Defense Counsel Can Help 
Someone’s Parole Chances Before 
They Leave the Courtroom 

1. Make a good record of the 
sentencing judge’s intentions. 

Aside from the sentence itself, the 
commissioners considering a parole 
application do not generally know what 
happened in a sentencing hearing. If the 
judge expressed, directly or indirectly, an 
expectation that a defendant who served 
their sentence well would be released 
to supervision after the fixed time, the 
parole board will not know that. Nor may 
the court be aware how important a clear 
expression of those intentions might be 
to helping the commissioners weigh a 
person’s release. 

The sentencing judge will in many instances have 
had far more time than the parole commissioners 

to weigh the facts of the case, mitigation, the 
protection of society, and rehabilitation... 

As a judge will inform someone 
headed to prison, imposing a prison term 
necessarily means that jurisdiction is 
transferred to IDOC, and the court has 
no ongoing authority over how the sen-
tence is carried out. But that doesn’t mean 
the court’s perspective isn’t of considerable 
value. The sentencing judge will in many 
instances have had far more time than the 
parole commissioners to weigh the facts 
of the case, mitigation, the protection of 
society, and rehabilitation—all factors the 
commissioners are also directed to weigh.12 

Especially in difficult cases—murder, 
child abuse, child pornography, or sex cases— 
a relatively short, fixed time might signal 
the court’s belief in the defendant’s possible 
rehabilitation. In other situations, a court 
might acknowledge important mitigation. 

All this is useful to someone even-
tually headed to a parole hearing if those 
ideas are preserved in the record at the 
sentencing hearing. Not everyone will be 
safe keeping a copy of the sentencing tran-
script with them in prison, but you can 
explain how a client can get a copy of that 
information when their parole process 
begins. And right after sentencing, while 
the case is still fresh in the mind, defense 
counsel can write a letter that represents 
what occurred at sentencing and quotes 
relevant parts of the sentencing memoran-
dum and sentencing hearing transcript. 

2. Beware of unproven facts in the PSI. 

When reviewing the PSI, it’s import-
ant to know that the parole board will 
review this information when preparing 
to interview someone applying for parole. 
The PSI will be used in both the lengthier 
pre-board telephone interview and in the 
parole hearing itself. 

The pre-board interviewer or com-
missioner might delve into alleged facts 
from police reports or victim statements 
which may never have been proved and 
might be wrong. But everyone facing 
parole knows that people who don’t take 
responsibility may be denied. It is an eth-
ical bind—whether to admit to untrue 
facts because the questioner believes 
doing otherwise is shirking, or to push 
back and risk serving more time. 

Defense counsel can help in the same 
two ways described previously: make a 
clear record at sentencing, especially if 
there are possibly damaging but dubious 
factual assertions in the PSI, and write a 
letter for your client while the case is fresh. 
A letter from a defense attorney doesn’t 
necessarily need to advocate for future 
parole. Instead, it can offer the parole 
commissioners assistance in clarifying the 
facts, which puts your client on stronger 
footing to stand by those facts. 
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3. Beware of messy cases with 
inaccurate records. 

Some of the most snarled parole hearings 
happen when someone has been in and out of 
IDOC custody and has myriad experiences 
on probation and parole, sometimes with 
a variety of alleged violations. Just because 
an allegation was unproved doesn’t mean 
a parole applicant won’t be asked about it. 

In one recent case, a client who had 
interstate compacted on parole to Arizona 
was assigned to a parole officer who, 
based on his underlying crime, told him 
it was his mission to get him returned to 
prison—and he did. The records that fol-
lowed him back to IDOC were rife with 
errors. For example, the record contained 
the probation officer’s assertion the client 
had been using drugs, but it did not con-
tain the client’s random UAs, which had 
all been negative. Nor were there records 
that he’d completed treatment and passed 
required polygraph tests. 

Gathering corroborating records can 
be difficult, especially from prison. Which 
is all the more reason to make sure our 
clients understand at the outset poten-
tial problems in these documents because 
gathering contrary evidence will take time. 

Improving Criminal Defense 
Practice Means Preparing Clients 
for the Parole Process 

Better criminal defense accounts for 
the lived experiences our clients go through. 

The pretrial and trial process is often 
disjointed from the sentencing phase. A 
person sentenced to prison then must 
adapt to life inside, governed by IDOC. 
And then they must pivot again and ask 
for release from the parole commission— 
another legally distinct body. 

But each of our clients is still one 
whole person, who is trying to bend to 
accommodate each phase as demanded 
in hopes of a future beyond prison. We 
cannot pretend, as we help a client decide 
about a plea offer or help them get ready 
for sentencing, that the client’s parole 
prospects will take care of themselves. 
Clients must know what their plea agree-
ments and sentences will mean for their 
lives, and that means they must under-
stand how parole actually works in Idaho. 

Criminal defense lawyers, for our 
part, must therefore know not just how 
parole works, but we must also be able to 
explain it in plain terms, and to counsel 
and advise our clients as they make the 
decisions in their criminal cases that will 
return to haunt or help them during the 
parole process—years, if not decades, later. 

Valeri M. Kiesig is 
an attorney at Nevin, 
Benjamin & McKay, where 
she defends people against 
a variety of criminal alle-
gations and assists incar-

cerated individuals seeking parole. She 
also serves as vice-president of the board 

of the Federal Defender Services of Idaho. 
Prior to becoming an attorney, Valeri was 
English faculty at the College of Western 
Idaho for several years as well as a pub-
lic health epidemiologist for the New York 
City Department of Health. She holds a 
J.D. from the University of Idaho where 
she graduated summa cum laude and was 
editor-in-chief of the Idaho Law Review, as 
well as an M.F.A. from the Iowa Writers’ 
Workshop and an M.P.H. from Columbia 
University. She grew up in Idaho. 

Endnotes 
1. In writing this article, I drew on discussions with Craig 
Durham and Ritchie Eppink about how criminal defense 
attorneys might help their clients to face parole, and both 
provided valuable comments and feedback on this article. 

2. Idaho Code § 20-1004(1); I.C. § 20-1016. 

3. Idaho Code § 20-1002(1) – (3). 

4. Access Idaho, Home, Commission of Pardons & Parole, 
https://parole.idaho.gov/ (last visited Apr 23, 2025). 

5. Idaho Code § 20-1002(7). 

6. Idaho Code § 20-1002(8). 

7. Idaho Code § 20-1002(9). 

8. If only three board members are present, the decision 
must be unanimous. Split decisions by the three-person 
board will be passed to the full board, which meets 
quarterly. A decision by the full board requires a majority 
vote of four commissioners. Idaho Code § 20-1002(7); 
IDAPA 50.01.01.200.07. 

9. Idaho Code § 20-1005(5); IDAPA 50.01.01.250.01. 

10. IDOC Standard Operating Procedure 318.02.01.001 
(v. 6), “Disciplinary Procedures for Inmates,” p. 6-7. 

11. See IDOC Standard Operating Procedure 
318.02.01.001 (v. 6), “Disciplinary Procedures for Inmates.” 

12. IDAPA 50.01.01.250.01. 
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Additional Article 

2025 Idaho Mock Trial Champions, The Ambrose School. 

Law Related Education Wraps Up 2025 Idaho 
High School Mock Trial Competition 
Carey A. Shoufler 

The Idaho Law Foundation’s Law 
Related Education Program hosted 

its annual High School Mock Trial State 
Championship from Tuesday to Thursday, 
March 11th to 13th. This year, students 
explored a criminal case that centered 
on the defendant, Jesse James O’Malley, 
intentionally aiding and abetting murder 
in the first degree by encouraging Mistic 
Garcia to kill and murder Declan O’Malley. 

For 2025, 252 high school students from 
41 teams registered to participate in the 
mock trial competition. 128 teachers, judges, 
attorneys, and other community leaders 
donated their time to serve as coaches, 
advisors, judges, and competition staff. 

This year, 16 teams advanced to state, 
from regional competitions held in Coeur 
d’Alene and Boise. These teams participated 

in four rounds of competition on Tuesday 
and Wednesday at the Ada County 
Courthouse with the top two teams fac-
ing off for the state championship at the 
Idaho Supreme Court on Thursday morn-
ing. The following schools participated in 
Idaho’s state tournament: 

y The Ambrose School (Meridian, 
two teams) 

y Boise High School (two teams) 
Centennial High School (Meridian) 
Greenleaf Friends Academy 
(A Team) 
Lewiston High School 
Liberty Charter School (Nampa, 
B team) 
The Logos School (Moscow, two 
teams) 
Mountain Home High School 
(A team) 

y
y

y
y

y

y

y Renaissance High School 
(Meridian, two teams) 

y Richard McKenna Charter 
(Mountain Home) 

y Timberline High School (Boise) 
y Troy High School (A team) 

The following teams placed in the 
top five for Idaho’s state tournament: 

2025 State Champion: The Ambrose 
School (A Team) 
State Runner Up: The Logos School 
(B Team) 
Third Place: Mountain Home High 
School (A Team) 
Fourth Place: The Logos School 
(A Team) 
Fifth Place: The Ambrose School 
(B Team) 
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Mock trial team members who played 
roles as attorneys and witnesses had the 
opportunity to be recognized for individ-
ual awards. For each trial through four 
rounds of competition, each judge had 
the opportunity to select the students they 
believed gave the best performances for 
the trial. The top witnesses and attorneys 
for the 2025 competition include: 

Top 10 Attorneys: 
Samara Steele (Liberty Charter) 
Jude Sprute (Boise High) 
David Henreckson (Logos School) 
Katelynn Moore (Troy) 
Kyla Powell (Liberty Charter) 
Ella Doyle (Greenleaf) 
Samara Coleman (Ambrose) 
Taylor Riggs (Greenleaf) 
Ean Gauthier (Mountain Home) 
Carolyn FitzGibbons (Ambrose) 

Top 9 Witnesses: 
Marigold King (Ambrose) 
Graham Jones (Lewiston) 
Reese Quarterman (Boise High) 
Fiona Bothwell (Ambrose) 
Ashlyn Strunk (Troy) 
Jazmine Rooke (Troy) 
Patrick Christopher (Timberline) 
Haiden Hiller (Greenleaf) 
Ava Gin (Logos School) 

As part of the state competition, 
Idaho’s Mock Trial Program, in partnership 
with the Idaho State Bar Professionalism & 
Ethics Section, developed the Civility & 
Ethics Award, created to highlight the 
importance of civility and professional-
ism among teams participating in mock 
trial. During the state competitions teams 
observe and interact with each other and 
submit their nomination for the award. 
For 2025, Greenleaf Friends Academy was 
chosen by the other teams as the recipient 
of this year’s award. 

Idaho’s mock trial program also hosts 
a Courtroom Artist Contest as part of the 
program. In 2025, 11 courtroom artists 
participated in the contest. Artists observed 
trials and submitted sketches that depict 
courtroom scenes. The top three entries 
for 2025 were: 

First Place: Emma Meyers, Renaissance This year, for the first time, we hosted a 
High School Courtroom Journalist Contest as part of the 
Second Place: Charlie Hamblack, Boise program. In 2025, three courtroom journal-
High School ists participated in the contest. Journalists 
Third Place: Sylvia Olvalle, Greenleaf observed trials from the perspective of a 
Friends Academy news reporter. They wrote articles report-

ing on their observations during the second 
round. The top three entries for 2025 were: 

2025 Winning Courtroom Artist Entry, Emma Meyers, Renaissance High School. 

2025 Civility & Ethics Award Winner, Greenleaf Friends Academy. Photo credit: Carissa A. Carns. 



 

 

   

 

 

 
 
 
 
 

 
 

 

 

 
 
 

  
  
 

 

  
  

 
 
 
 
 
 
 

 

 
 
 

 

 

 

 

 
 
 
 
 

 

 

 
 
 
 
 
 
 

 
 

 

 
 
 
 

 

 
 

 
 

First Place: Nora Lafferty, Timberline 
High School 
Second Place (Tie): Taylor Jackson, 
Timberline High School 
Second Place (Tie): Grayson Williams, 
Boise High School 

The winning entry is printed at the end 
of this column. 

The Ambrose School will represent 
Idaho at the National High School Mock 
Trial Championship in May in Phoenix, 
Arizona. Emma Meyers will represent 
Idaho in the National Courtroom Artist 
Contest while Nora Lafferty will repre-
sent Idaho in the National Courtroom 
Journalist Contest. 

The Idaho Law Foundation’s Law 
Related Education Program would like to 
thank the sponsors and volunteers who 
helped during the 2025 mock trial sea-
son. We couldn’t do our important work 
without your support. 

Plans will soon begin for the 2026 
mock trial season. For more information 
about how to get involved with the mock 
trial program, visit idahomocktrial.org 
or contact Carey Shoufler, Idaho Law 
Foundation Law Related Education 
Director, at cshoufler@isb.idaho.gov. 

For 30 years, Carey A. 
Shoufler has worked in 
education and communi-
cation in an array of set-
tings. In her current role, 
Carey has spent the last 17 

years working as the Law Related Education 
Director for the Idaho Law Foundation. 
Carey utilizes her experience as an educator 
to provide leadership and management for 
a statewide civic education program. She 
obtained her bachelor’s degrees in English 
literature from Mills College in Oakland, 
California and her master’s degree in instruc-
tional design from Boise State University. A 
native Idahoan, Carey returned to Boise in 
1999 after working for 13 years as a teacher 
and educational administrator in Boston. 
When not working, Carey likes to walk her 
dogs, knit, read, bake pies, and spend time 
with her grandchildren. 

Read the winning Courtroom Journalist entry from Nora, Lafferty, Timberline 
High School. 

State of Idaho v. Jessie James O’Malley Case Awaits Jury Verdict 
Boise, ID – March 12, 2025 

Burley Resident Jessie James O’Malley awaits a verdict for crimes committed 
nearly 8 years ago. In a Cassia County trial held this afternoon, Jessie O’Malley is 
being prosecuted by the State of Idaho on account of aiding and abetting in the 
murder of Declan O’Malley in the first degree. 

Jessie O’Malley, the defendant, is a practicing attorney in Burley, Idaho. He 
graduated from Yale Law School and had moved from Connecticut back to Idaho 
where he had grown up. The reason for this moving back would be because of 
student debt, and Burley seemed the best place to return, as his family had lived 
there as well. There he lived on the O’Malley farm, along with siblings Declan, 
Tully, and his mother Maeve O’Malley. Not long after he had moved in, Maeve 
O’Malley had unfortunately passed away. With her passing, in her wake was left 
the $12 million dollar estate of the O’Malleys. With this sum of money, Maeve had 
originally planned for the executor of the estate to be in Jessie’s name. However, 
Declan O’Malley felt differently. Before Maeve had passed, she changed the execu-
tor to Declan. Tully O’Malley, sister of both Declan and Jessie, testified that “Declan 
wanted to keep the farm but Jess wanted to sell it. Jess needed the money.” With 
this, the dispute between the two began. Jessie had testified, “We would not speak 
without an attorney present regarding the estate.” 

The night of November 25, 2017, Jessie and Declan had agreed to try and settle the 
issue of the estate. However, this issue would not be settled because Declan O’Malley 
was found dead the next morning. Declan had been found with a gun wound in his 
left shoulder, and what ultimately killed him was a broken neck, as he had fallen out 
of his two-story window. Unfortunately, at the time the case was opened, there was no 
evidence linking a culprit to the scene, and it was declared cold in 2021. However, the 
case was reopened in 2023, after Jessie’s former coworker Mystic Garcia pled guilty 
to the murder of Declan O’Malley after being offered a plea deal. She confessed to 
shooting and eventually pushing Declan out of his window and ultimately causing 
his death. Although with Mystic’s confession to the crime, there was still no evidence 
linking Jessie to the scene, as stated by Samir Slade, a former detective who was the 
first officer to arrive on the scene of Declan’s death. 

However, Rowan McGee, reporter and close friend of Declan, received infor-
mation that linked Jessie to the case, and then submitted it to the Burley Police 
Department, where they began the investigation of Jessie O’Malley. Detective 
Francis Magumbo, who was assigned this reopened case, received Rowan’s tip, 
depicting bitcoin transactions from an art company named “Le Finest Works D’Art” 
to Mystic Garcia, in payments of $12,500 incrementally over several months. These 
payments would eventually add up to $150,000 dollars. Garcia testified that “Jessie 
would deposit money into my bank account from the bitcoin transactions.” Jessie 
had been linked to these transactions because of his name on the receipts from the 
art brokerage. Garcia, along with the transactions, stated that Jessie paid her that 
$150,000 to kill Declan. “I needed it. I thought of my daughter and I just took it.” 

With testimonies from witnesses, the jury still has yet to decide whether to 
declare Jessie O’Malley guilty or not guilty. As tension rose between the State and 
Defense, Prosecution argues that O’Malley without a doubt aided and abetted in 
the murder of Declan O’Malley because he may have wanted the estate money to 
pay off his debt. Defense argues that O’Malley did not aid and abet in the murder 
of Declan O’Malley, and it was simply a matter of family disputes; stated by the 
defense, “Family quarrels do not mean death”, and the betrayal of his coworker, 
Mystic Garcia. Reports will continue as the jury discusses. 
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Additional Article 

A Phoenix sunrise for the meeting. Photo credit: Jonathan Shirts. 

ABA Midyear Report: Lawyers and the Rule of Law 
R. Jonathan Shirts 

I

sure of at this point is that no one reading 
this (including myself) is desperately hop-

“The first thing we do, let’s kill all the ing for a travelogue about an early-February 
lawyers.”1 trip to Phoenix. The weather was fantas-

“Let me explain; no, there is too much. tic, the food was good, self-driving cars 
Let me sum up.”2 kind of freak me out, and the House of 

Delegates meeting was mostly uneventful. 
started writing this about six weeks As has become the recent norm, there 
after the ABA’s Midyear meeting, and was not much debate on most Resolutions 

I’ve gone back and forth about what to dis- considered by the House of Delegates. 
cuss, so I’m starting off with Shakespeare There are some within the House of 
and William Goldman, am going to Delegates who have bemoaned this to me; 
veer into Hasidic Judaism, take a detour however, in my view, the debates have pri-
through history, and crash through block- marily moved from the floor of the House 
buster cinema before taking the off-ramp of Delegates to emails and the conference 
with Michael Jackson and hopefully end center hallways before the meeting com-
up making sense. About the only thing I’m mences. I have come to really appreciate 

and look forward to those hallway discus-
sions because of the opportunity they give 
to spend more than just a few minutes 
hearing one point of view at a time; instead, 
genuine give-and-take discussions are 
able to take place. Many different points 
of view are able to be considered, which 
allows for improvement and strengthen-
ing of weak Resolutions, and softening or 
adjustments to controversial Resolutions. 

Of course, there was one notable 
exception this meeting—a Resolution put 
forward by the Young Lawyers Division 
that urged “all legal employers to adopt 
policies and practices that provide attor-
neys with at least one consecutive week 
of fully uninterrupted time off per year 
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during which they are relieved of work-re-
lated communications and responsibil-
ities.”3 This was the second consecutive 
meeting this Resolution has been brought 
forward;4 however, this time, it had 
been revised to eliminate specific lan-
guage requiring 40 hours of billable 
time credit for employees who took that 
“unplug” time off.5 The entire debate on 
this Resolution lasted nearly an hour, the 
majority of which we seemed to spend on 
our feet as the too-close votes were manu-
ally counted for both the Resolution itself 
and one of the two proposed amendments. 
The audible groan that echoed through 
the room when the second amendment 
was proposed was far-and-away the most 
entertaining part of the debate. 

Now, by saying that, I want to be 
clear I am not commenting on the mer-
its of this Resolution. I did vote to oppose 
its adoption6 as I feel vacation or leave 
policies should implicitly come with this 
type of understanding; in other words, if 
I’m using it, only contact me in case of a 
real emergency, and any time I spend on 
that emergency should be credited back 
to me. However, I’m also of the mindset 
that once a decision has been made, I will 
set aside my resistance and support it. In 
many ways, my feelings reflect those of a 
main character’s father in “The Chosen” 

by Chaim Potok: while he actively dis-
couraged the establishment of the State of 
Israel after World War II; once the deci-
sion was made, he cast aside his oppo-
sition and threw his support behind it.7 

In the same fashion, now that this is the 
policy, I support the ideal it professes. 

While Jewish beliefs surrounding 
the establishment of Israel in the 1940’s 
and the work of the House of Delegates 
do not seem, at first glance, to be congru-
ent, there are some similarities (even if 
they only exist in my own mind): while 
we may disagree on the approach to a cer-
tain topic or what should be done, once 
a decision has been made, we should be 
able to unite behind it and move forward; 
if we disagree with the decision or direc-
tion, we should work towards a change in 
a way that continues to show our com-
mitment to the ideals of the profession. 

Unfortunately, I have found that 
all-too many people in today’s world 
only see the end result: “The American 
Bar Association passed a Resolution on 
such-and-such topic.” Many of those 
Resolutions from the ABA have been 
quite passionately argued in favor of top-
ics that many in Idaho may feel go against 
our general beliefs as a State. But because 
those Resolutions have passed, the work 
of the ABA has been discounted or 

Idaho’s ABA Delegates at the Midyear Meeting. From left to right: Jonathan Shirts, Jenn Jensen, 
and Kendall (Prohaska) Bjornsen. Photo credit: Jonathan Shirts. 

discredited. For example, the Chairman 
of the Federal Trade Commission issued 
a statement not long after the ABA’s 
Midyear Meeting which said, in part: 
“The ABA’s long history of leftist advocacy 
and its recent attacks on the Trump-Vance 
Administration’s governing agenda, how-
ever, have made this relationship unten-
able.”8 I get it, I understand. 

But what those attacking the ABA 
seemingly fail to understand or consider by 
only looking at the end result are the many 
equally passionate arguments by the other 
side, or the hallway discussions where the 
passion and conviction of both sides are 
on display. They also miss seeing the will-
ingness of both sides to compromise, the 
attempts to work together despite their 
ideological differences, or the true under-
lying desire by all involved to make things 
better now than they were before. To me, 
that reactionary attitude is disheartening. 
There is a lot of turmoil in the legal world 
right now, and the last thing this profession 
needs is to be torn apart from within. 

As of the date I’m writing this, there 
have been multiple Executive Orders tar-
geting law firms—including firms that 
have an active presence here in Idaho;9 

multiple calls for impeachment of judi-
cial officers because of disagreements 
with certain rulings;10 and calls for Court 
Orders to be outright ignored.11 Whether 
you may personally agree or disagree with 
these actions, they are something that we, 
as a legal profession should not idly stand 
by and watch happen. Our great nation was 
founded on the ideals that “all men are cre-
ated equal” and entitled to “certain unalien-
able Rights, that among these are Life, 
Liberty and the pursuit of Happiness.”12 We 
threw off the yoke of the English because 
we, as a people, felt that our concerns and 
frustrations were being ignored.13 

I have lived in countries that were 
yoked for years under brutal dictatorships, 
namely Romania and Moldova. People I 
know in those countries have personally 
relayed stories of family or friends who 
went out to get bread and never came home, 
and lived in an apartment overlooking a 
building that I can only describe as a meg-
alomaniac’s monument to himself.14 But 

https://himself.14
https://ignored.13
https://ignored.11


 

 

 

 
 

 
 
 

 

    
 

 

 

 
 
 
 
 
 
 
 
 

 
 
 
 

 

 
 

 
 
 
 

 
 

 
 

  
 

 
 
 
 
 
 
 
 

 

 
 
 
 

 

 

 

 

 

   

 

 
 

 

 
 
 

 

  
 

   
 
 
 

 

 
 
 
 
 

 
  

      
 

 

  

 

 

       

 

  
 

 

  

   

 
 

 

what has remained with me, beyond the 
mental pictures of buildings riddled with 
bullet holes from the 1989 Revolution, is 
how the people described feeling powerless 
and helpless to make any changes to their 
own lives; essentially, how they were “more 
disposed to suffer, while evils are suffer-
able, than to right themselves by abolishing 
the forms to which they are accustomed.”15 

I want to be clear, I am not address-
ing all of this as something coming just 
from one side of the political spectrum,16 

nor as a solely recent development—there 
have been calls for judicial reform ever 
since the formation of our great nation.17 

But the impact of social media and our 
ever-present global news on these conver-
sations has allowed extremist opinions on 
all sides to take on an increasingly greater 
role.18 More and more, extremist views 
and opinions from both sides are being 
given greater attention and emphasis. But 
there are proper procedures for disagree-
ment with a judicial decision—immediate 
calls for impeachment or assassination of 
judges are not it.19 Similarly, throwing the 
weight of the government against one law 
firm (or five) simply because it represented 
political opponents at one time or hired 
someone involved with an investigation 
strikes me as going against the ideal of 
“Liberty” espoused in the Declaration of 
Independence.20 

I am proud to be a member of the ABA 
because it has been active in this area for 
years, during Democratic and Republican 
administrations alike, and it continues 
to be active now.21 And it’s not alone.22 If 
we as lawyers truly believe in the Rule of 
Law, that disputes are better settled in the 
Courts than with violence, or that under-
mining the judiciary will only lead to 
chaos, then we need to stand together and 
say, “We can’t be consumed by our petty 
differences anymore. We will be united in 
our common interests . . . We will not go 
quietly into the night! We will not vanish 
without a fight!”23 But let us remember 
to keep the fights where they belong— 
the Courts, and to conduct them in a 

“civilized manner.”24 Instead of search-
ing for ways to divide and weaken our pro-
fession from within, “liking” or reposting 
things that only serve to drive us apart, 
I would simply ask that we all look for 
ways that we can lift each other up within 
the legal community and support the rule 
of law. 

I will close with something Michael 
Jackson said that sums up what I’m trying 
to say much better than my poor words 
ever could: “Make [the world] a better 
place.”25 I am working on that daily and 
it’s what I would encourage you all to do as 
well. As always, “I’m waiting”26 and always 
open to a discussion on any of these topics, 
the odds of the Red Sox making the play-
offs this year, or the ABA itself. 

R. Jonathan Shirts grad-
uated from the University 
of Idaho College of Law 
in 2018 and is currently 
the Staff Attorney for the 
Hon. Randy Grove of the 

Third District. He has also worked as the 
Staff Attorney for Hon. Nancy Baskin and 
Hon. George Southworth. He enjoys good 
books and spending time outdoors with 
his wife, daughter, and two sons. 
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1962 
Gov. Smylie presents at 
the Annual Meeting for 
the 15th time 

1960 

–1960 
The Bar passes resolutions to 
increase judicial salaries 

The population of Idaho is 667,191 

1962 
Legislation is proposed 
to create a unified 
court system 

THE IDAHO STATE BAR 

The 1960s 
Peter C. Erbland 

OVERVIEW 
This chapter of the history of the 

Idaho State Bar focuses on the decade 
of the 1960s. As any “boomer” or stu 
dent of history knows, the 60s were a 
time of cultural and political upheaval. 
The decade is marked by a nuclear 
showdown with Russia and three assas 
sinations: a president, the leader of the 
civil rights movement, and a presi 
dential candidate. Overshadowing the 
decade was a growing unpopular war in 
Vietnam that galvanized young people 
to protest and reject the views of their 
elders and political leaders. 

This article draws on historical 
sources to provide the reader with 
a picture of the Bar in the 60s. A pri 
mary source is the transcripts of the 
Proceedings of the Idaho State Bar. The 
transcripts from 1960 – 1969 show that 
practitioners grappled with many of the 
same issues that we see today, including 
court congestion, court reform, judicial 
salaries and positions, lawyer discipline 
and relationships with the legislature in 
passage of bills supported by the Bar. In 
contrast, much has changed since the 
60s. During this decade, the profession 

Observers of the parade for the centennial celebration for the city of Lewiston, Idaho 
in 1961. Seated from left to right: Wife of Mayor of Lewiston, Mayor of Lewiston, 
Mrs. McFadden, Governor Smylie, Mrs. Marcus Ware, Mr. Marcus Ware (previous Bar 
President), and Miss Lewiston Centennial. Back row from left to right: Justice Taylor, 
Justice McFadden, Mr. Swinney, and unidentified. Photo credit: Idaho State Archives, 
[Unknown, 63 21 30]. 
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–1963 
President John 
F. Kennedy is 
assassinated in 
Dallas, TX 

1965 – 
U.S. deploys combat 
troops to Vietnam 

–1968 
Martin Luther King, 
Jr. is assassinated in 
Memphis, TN 

–1965 
Nez Perce National 
Historical Park is 
established 

–1969 
Creation of the 
Idaho Human 
Rights Commission 1970 

THE ANNUAL MEETINGS 
Eight of the 10 annual meetings were held in Sun Valley. 

The other two were held in Boise and Coeur d’Alene. Here 
are some brief observations from each meeting:1 

y 1960 – President – Sherman Bellwood 

Governor Robert Smylie (himself a Bar member) 
addressed the problem of overcrowded dockets and 
also noted the spread of “godless communism.” The 
Bar passed resolutions on the unauthorized prac 
tice of law as well as increases to judicial salaries. 

y 1961  President  Blaine Anderson 

Governor Smylie again addressed the meet 
ing and urged the Bar to become more involved in 
developing procedures for judicial appointments. 
Committee reports were provided by John 
Hepworth, Eugene Thomas, and Lou Racine. 

y 1962 – President – Marcus Ware 

Governor Smylie addressed proposals for con 
stitutional amendments. A resolution passed to 
support a constitutional change to allow Chinese 
or persons of “Mongolian” descent to vote, serve 
as jurors, and hold any office. Also passed was a 
resolution to employ part time general counsel 
for the Bar to handle increasing complaints of 
the unauthorized practice of law. 

y 1963 – President – Glen Coughlan 

This meeting included sessions on individual 
retirement accounts, professional service cor 
porations, and estate planning. 

y 1964 – President – Wesley Merrill 

A speaker from California addressed the Model Code 
of Evidence. In his talk, he complimented the “wives 
of lawyers who are so important to their success.” 

y 1965 – President – Alden Hull 

Speakers addressed topics on crowded dockets 
and court reform, the value of the legal profession to 
society, the trial of Jack Ruby, and expert witnesses. 

y 1966 – President – Ed Benoit 

Topics included the furnishing of legal services to the 
indigent, prohibiting the practice of law by realtors, 
and due process to fathers in adoptions proceedings. 

y 1967 – President – R.V. Kidwell 

Speakers included Professor George Bell of the 
University of Idaho College of Law on the topic of 
court reform. 

y 1968 – President Jerry Smith 

Topics included no-fault motor vehicle court 
reform, plans for construction of a Supreme 
Court building, and attorney/physician relations. 

y 1969 – President – Harold Ryan 

Topics included an expanded role for the Idaho 
Judicial Council in disciplining judges, a report 
and recommendations for teaching students of 
the “real threat of communism,” and legal aid to 
indigent clients. 

was still almost exclusively a male (and were almost uniformly male Caucasians. their clients and communities with 
Caucasian) membership. The number of This is surely a sign of those times. distinction, fulfilling the same profes 
Idaho lawyers during the 60s grew from However, as chronicled in “The First 50 sional duties as their male counter 
616 to 720. Women in Idaho Law” by the Honorable parts. During this decade, nine women 

Not surprisingly, the leaders of the Debora Grasham, during this decade were admitted to the Bar: Zoe Ann 
Bar and participants in these meetings women members of the Bar served Warberg Shaub, Virginia Riley Renwick, 
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Governor Smylie addresses the legislature in 1963. Photo credit: Idaho State Archives, 
[Lorimer, Bob, P2006 18 189c]. 

Patricia L. McDermott, Nancy Louise 
Grubb Simpson, Maureen Margaret 
Jones Warren Meehl, Janice Elizabeth 
Oliver Hamilton, Beverly J. Stiburek 
Elder, Susan Maria Flandro, and Judith 
Holcombe.2 

COURT REFORM 
The topic of court reform was part 

of every annual meeting during the 
decade. The transcripts demonstrate 
significant efforts by well recognized 
Bar members to modernize Idaho’s 
court system. In 1962, the legislature 
proposed an amendment to Section 2, 
Article 5 of the Idaho Constitution to 
create a unified court system admin 
istered by the Idaho Supreme Court. 
The amendment was to be voted on 
in the November election. At the 1962 
annual meeting in July, Bar president 
Marcus J. Ware urged Bar members to 
promote the passage of this critically 
important amendment: 

Any proposed comprehensive 
legislation for reform of the infe 
rior courts will have significance 

only if the people adopt the 
pending constitutional amend 
ments which will be on the ballot 
in November. The favorable influ 
ence of each lawyer in the state as 
well as that of the State and Local 
Bar Associations must be made 
felt among the electorate if these 
amendments are to pass. The 
adoption of these amendments 
may well hinge on our ability to 
develop and present an acceptable 
plan of inferior court reform . . . 3 

The amendment passed. 
Over the next several years the 

Bar, as well as the University of Idaho 
College of Law, members of the judi 
ciary, legislators, local officials, and 
citizen groups came together and pro 
posed legislation to implement court 
reform. The proposal included the cre 
ation of the Magistrate Division as part 
of the District Court, the Administrative 
Office of the Courts, the creation of 
seven judicial districts, and the Idaho 
Judicial Council to oversee the selection, 
appointment and discipline of judges. 

At the 1966 annual meeting, 
President Edward Benoit provided this 
background: 

About two and a half years ago 
when Wes Merrill of Pocatello 
was President and Alden Hull was 
Vice President and I was Junior 
Commissioner and following a 
commissioners meeting we called 
Justice McQuade and asked for 
an appointment with the Supreme 
Court and we met in the Chief 
Justice’s office and we discussed 
the matter of court reorganiza 
tion and said that we were willing to 
commit some of the meager funds 
of the Idaho State Bar at least to 
get a start and the court gave us 
their blessing and encouragement 
and we thereupon prevailed upon 
Tom Miller and George Bell to form 
a two man committee to present 
an initial study.4 

George Bell had just been named 
Dean of the University of Idaho College 
of Law (in addition to his significant 
efforts on the issue of court reform, 
he is also known for guiding Idaho’s 
practitioners on the law of evidence.) 
Also present at the meeting and lead 
ing a panel on judicial reform were 
Bar members Harold Ryan (future 
U.S. District Court Judge), and Tom Miller.5 

The legislative proposal was 
passed by both the House and Senate 
but did not survive a veto by Governor 
Samuelson. To overcome these guber 
natorial objections, the proposed leg 
islation was amended to allow for the 
appointment of magistrate judges by a 
magistrate commission, which remains 
in place today. Enabling legislation was 
enacted in 1969. However, it was not 
until 1971 that the Magistrate Division 
of the District Court was created.6 

Court reform that began in earnest in 
the 1960s and during which the Bar had 
a leading role has served Idaho citizens 
well for more than 50 years since. 

CIVIL RIGHTS ERA 
The 1960s was the decade in which 

civil rights legislation became a reality. 

50 Advocate • May 2025 th
e 



 

 
 

 

 

     
 

 
 
 
 

 
 

 
 
 
 
 
  
 

 

  
 

 

 

 
     

 
 
 
 
 
 
 

 
 
 

  
 

 

 

 

 
 

 

 

 
 
 
 

 
 

 
 

 

-

-

-

-
-

-

-
-

-

-

-

-

-

-

-

Landmark federal civil rights legislation 
was enacted in 1964. But, Idaho did not 
wait for Congress to act. Members of 
the Bar played a critical role in advanc 
ing the fight against racial and minority 
discrimination. As a result of racial dis 
crimination experienced broadly by 
Idahoans of color, a multi racial group 
that included people of Japanese, 
Native American, African, Mexican and 
European descent formed the Idaho 
Citizens Committee for Civil Rights. The 
Committee drafted and lobbied for a bill 
outlawing racial discrimination in public 
accommodations and employment 
during the 1961 legislative session.7 

To the great credit of the Bar, 
Reginald Reeves of Idaho Falls (one of 
only two African American Bar members 
at the time), and Republican Bill Roden of 
Boise championed the bill which passed 
with only minor opposition.8 At the time, 
Bill Roden served in the Senate and after 
leaving the legislature, became one of 
Idaho’s most influential lobbyists. 
His obituary notes that writing the 
first civil rights legislation for Idaho is 
one of the achievements he was most 
proud of.9 Reginald Reeves had a life 
long association with the military, ris 
ing to the rank of Lieutenant Colonel in 
the Army Reserves.10 

Throughout the decade, members 
of the Bar continued to work to 
improve the laws protecting minori 
ties.Senator Frank Church drew upon 
support from Idaho and his experience 
as a legislator in his efforts to help pass 
the federal 1964 Civil Rights Act out 
lawing segregation in public accom 
modation and employment.12 In the 

Reginald Ray Reeves.11 

Byron Johnson.14 

wake of Dr. Martin Luther King, Jr.’s 
assassination in 1968, a broad coalition 
of Idaho citizens, including members 
of the Bar, pushed for strengthening 
of civil rights legislation at the state 
level. Those efforts eventually led 
to the creation of the Idaho Human 
Rights Commission in 1968. Bar mem 
bers who are credited with devoting 
efforts to eventual passage of this 
legislation are Curtis Oler of Boise 
(the other African American attor 
ney member of the Bar at the time) 
as well as Byron Johnson of Boise and 
Patricia McDermott of Pocatello.13 

At the time, the Idaho Human 
Rights Commission (“IHRC”) was one 
of the least powerful in the nation. 
However, over the ensuing years the Act 
was amended to give it more teeth and 
is now relied upon by Idaho practitioners 
to vindicate the rights of a more expan 
sive definition of protected persons. 

VIETNAM ERA 
The decade must also be remem 

bered for America becoming mired in an 
unpopular war in Vietnam. The casual 
ties touched the lives of many Idahoans 
(Idaho had 217 fatal casualties from the 
war).15 By the late 1960s, Bar member, 
and by then US Senator, Frank Church 
became a vocal critic. While originally 
supporting the war effort, Church 

Patricia McDermott, Idaho House of 
Representatives, 1987. Photo credit: Idaho 
State Archives, Free Public Record. 

Portrait of U.S. Senator Frank Forrester 
Church II in 1960. Photo credit: Idaho State 
Archives, [Unknown, 66 49]. 

became disillusioned to the point of crit 
icizing then President Lydon B. Johnson 
for keeping America involved in the war. 
In addressing the 1964 Gulf of Tonkin 
incident, Church is said to have made 
the following warning: “In a democracy 
you cannot expect the people, whose 
sons are being killed and who will be 
killed, to exercise their judgment if the 
truth is concealed from them.”16 Frank 
Church’s efforts to help bring the war 
to a conclusion would stretch into the 
next decade. History has confirmed 
the validity of his opposition. 
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Nixon Law Office (112 North 6th St.) in 1968. The building still stands in downtown Boise. Photo 
credit: Idaho State Archives, [Fitzwater, Ivan M., P1995 25_033]. 

Over the decade, Bar members who 
were called to duty served their coun 
try well. Two well recognized Bar 
members who served with distinction 
were Jim Jones and Daniel Eismann. 
In the late 1960s, Jim Jones served as 
an artillery officer in the US Army and 
received several decorations, includ 
ing the Army Commendation Medal 
and the Bronze Star.17 Daniel Eismann 
served two consecutive tours of duty in 
Vietnam as a Crew Chief/Door Gunner 
on a Huey gunship helicopter. He was 
awarded two Purple Hearts and three 
medals for heroism.18 Both eventu 
ally served as Justices of the Idaho 
Supreme Court. 

CONCLUSION 
The individual transcripts and 

historical resources alone do not tell 
the whole story of the Idaho State Bar 
in the 1960s. However, from these 
sources a picture emerges of dedi 
cated, humble, and hardworking prac 
titioners who devoted themselves to 
the improvement of society through 
service through the Bar as well as a 
deep and abiding respect for the rule 
of law. And the names of the partici 
pants in these proceedings, including 
past presidents and commissioners 
are themselves examples of how good 
lawyers view it as a privilege to devote 
themselves to the profession and ulti 
mately to their clients and society. 

Peter Erbland maintains 
a civil litigation practice at 
Lake City Law in Coeur 
d’Alene with an emphasis 
on the defense of individ 
uals, business entities, 

insurance companies, and governmental 
entities in state and federal courts, both at 
the trial and appellate levels. He regularly 
serves as a mediator and arbitrator in all 
areas of civil disputes. Peter was awarded 
the Idaho State Bar’s highest honor, the 
Distinguished Lawyer Award, in 2018. He 
received his B.A. cum laude from Saint 
Bonaventure University and his J.D. cum 
laude from Gonzaga University. 

ENDNOTES 
1. Proceedings of the Idaho State Bar Vol. XXXIV to Vol. 
XLIII. Available on the Idaho Legal History Society pages 
at www.id.uscourts.gov. 

2. Hon. Debora K. Grasham “1885 1975 The First 50 
Women in Idaho Law” (2005), pp. 58 72. 

3. Proceedings of the Idaho State Bar Vol. XXXVI, 1962, 
p. 117. 

4. Proceedings of the Idaho State Bar Vol. XL, 1966, p. 10. 

5. Id., pp. 11 12. 

6. Becoming the Magistrate Division; Idaho Magistrate Judges 
Association: https://imja.idaho.gov/act ii reformation 
19691973. 

7. African American Civil Rights in Idaho. https://nps. 
gov/subjects/nationalregister/upload/100007012; 
Sec. E, p. 37. 

8. Id. 

9. https://isb.idaho.gov inmemoriam roden 

10. https://eastidahonews.com/obituaries/reginald 
ray reeves. 

11. Obituary for Reginald Ray Reeves, East Idaho News, 
https://www.eastidahonews.com/obituaries/reginald 
ray reeves/ (last visited Apr 15, 2025). 

12. African American Civil Rights in Idaho, Sec. E, pp. 
40-42. 

13. Id., Sec. E, pp. 48 50. 

14. Image previously published in the Advocate. 
Armstrong and Ng, Byron Johnson: The Poetry of a 
Justice, 67 The Advocate 34 (2024). 

15. 1. Vietnam War U.S. Military Fatal Casualty Statistics, 
National Archives (2016), https://www.archives.gov/research/ 
military/vietnam war/casualty statistics (last visited Apr 15, 
2025). 

16. Bumiller, Elizabeth (14 July 2010). “Records Show Doubts 
on ‘64 Vietnam Crisis https://www.nytimes.com/2010/ 
07/15/world/asia/15vietnam.html. 

17. https://www.parsonsbehle.com/people/jim jones. 

18. https://www.idahopress.com/special section/salute/ 
justice-daniel-eismann. 

52 Advocate • May 2025 th
e 

https://www.idahopress.com/special
https://www.parsonsbehle.com/people/jim
https://www.nytimes.com/2010
https://www.archives.gov/research
https://www.eastidahonews.com/obituaries/reginald
https://eastidahonews.com/obituaries/reginald
https://isb.idaho.gov
https://nps
https://imja.idaho.gov/act
www.id.uscourts.gov
https://heroism.18




54 th
e Advocate • May 2025  

  
 

 
 

 
 

  

  
 

   
 

 

 
 

 
     

 
 

 

  

 
  

 

 
   

 

 
  

 
  

 

  
 

 
  

 

 
  

 

 
  

 

 
  

 

 
  

 

Court Information 

OFFICIAL NOTICE 
SUPREME COURT OF IDAHO 

Chief Justice 
G. Richard Bevan 

Justices 
Robyn M. Brody 

Gregory W. Moeller 
Colleen D. Zahn 

Cynthia K.C. Meyer 

Regular Spring Term for 2025 
3rd Amended February 19, 2025 

Boise ...................................................................... January 8, 10, 13 and 17 
Boise ........................................................................... February 7, 10 and 14 
U of I, Boise .................................................................................. February 12 
Boise .................................................................................. April 2, 4, 7 and 25 
Moscow U of I, Lewiston ........................................................ April 9 and 10 
Boise ............................................................................. May 5, 7, 9, 12 and 14 
Boise .............................................................................. June 2, 4, 6, 9 and 11 

By Order of the Court 
Melanie Gagnepain, Clerk 

NOTE: The above is the official notice of the 2025 Spring Term for 
the Supreme Court of the State of Idaho, and should be preserved. 
A formal notice of the setting of oral argument in each case will 
be sent to counsel prior to each term. 

Idaho Supreme Court 
Oral Arguments for May 2025 

04/11/2025 

Monday, May 5, 2025 – Boise 
8:50 a.m. Radford v. Van Orden ..........................................................  #51291 
10:00 a.m. State v. Fletcher .................................................................  #50707 
11:10 a.m. Tipton v. New Horizon.......................................................  #51200 

Wednesday, May 7, 2025 - Boise 
8:50 a.m. Row v. State..........................................................................  #50540 
10:00 a.m. Rupp v. City of Pocatello ................................................. #51056 
11:10 a.m. Gilbert v. Progressive .......................................................  #51467 

Friday, May 9, 2025 - Boise 
8:50 a.m. East Side Hwy Dist. v. Kootenai Co..................................  #51332 
10:00 a.m. Wilson v. Board of Land Comm......................................  #51376 

Monday, May 12, 2025 - Boise 
8:50 a.m. Bell v. State ............................................................................ #52104 
10:00 a.m. DeKlotz v. NZ Support ....................................................  #51326 
11:10 a.m. Hansen v. Boise School District.....................................  #51605 

Wednesday, May 14, 2025 - Boise 
8:50 a.m. Stieffel v. Shiflett.................................................................  #50990 
10:00 a.m. Johnson v. Beadz Brothers Farms ............................... #50970 
11:10 a.m. Smith v. Hippler ..................................................................  #51412 

OFFICIAL NOTICE 
COURT OF APPEALS OF IDAHO 

Chief Justice 
David W. Gratton 

Judges 
Molly J. Huskey 

Jessica M. Lorello 
Michael P. Tribe 

Regular Spring Term for 2025 
4th Amended 03/11/2025 

Boise .................................................................... January 14, 16, 21 and 23 
Boise ................................................................................ February 11 and 13 
Boise ......................................................................................... March 4 and 6 
Boise ......................................................................................... April 10 and 17 
Boise ......................................................................................... May 13 and 15 
Boise .......................................................................... June 10, 17, 24 and 26 
Boise ....................................................................................................... July 10 

By Order of the Court 
Melanie Gagnepain, Clerk 

NOTE: The above is the official notice of the 2025 Spring Term for 
Court of Appeals of the State of Idaho, and should be preserved. 
A formal notice of the setting of oral argument in each case will 
be sent to counsel prior to each term. 

Idaho Supreme Court 
Oral Arguments for June 2025 

04/11/2025 

Monday, June 2, 2025 - Boise 
8:50 a.m. Jordan v. Powers...................................................................  #51330 
10:00 a.m. Smith v. State......................................................................  #52468 
11:10 a.m. Tyler v. Masterpiece Floors, Inc ........................  #51520/51612 

Wednesday, June 4, 2025 - Boise 
8:50 a.m. Thaete v. St. Luke’s ............................................................. #51546 
10:00 a.m. Erie Properties v. Global Growth....................  #51266/51616 
11:10 a.m. State v. Frias .......................................................................  #50950 

Friday, June 6, 2025 - Boise 
8:50 a.m. State v. Crist...........................................................................  #50737 
10:00 a.m. Westman v. State...............................................................  #51719 
11:10 a.m. First Presbyterian Church v. Ada County.....................  #51890 

Monday, June 9, 2025 - Boise 
8:50 a.m. Vanrenselaar v. Batres .......................................................  #51451 
10:00 a.m. Doyle v. The Harris Ranch Community ......................  #51175 
11:10 a.m. State v. Frandsen ............................................................... #50878 

Wednesday, June 11, 2025 - Boise 
8:50 a.m. Vintage II v. Teton Saddleback.........................................  #51455 
10:00 a.m. State v. Buck....................................................................... #52335 
11:10 a.m. Corondado v. City of Boise .............................................  #51722 
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Idaho Court of Appeals 
Oral Arguments for May 2025 

04/11/2025 

May 13, 2025 
10:30 a.m. State v. Anderson ..............................................................  #51345 
1:30 p.m. State v. Magomadov............................................................ #50627 

May 15, 2025 
10:30 a.m. State v. Fitzpatrick ............................................................  #51136 
1:30 p.m. Mann v. North Canyon Medical .......................................  #51695 



 

 

 

 

 

 

 
 

 

 
 

 

 
 

 
 
 

 
 

 
 

 

 

 
 

 
 
 
 
 

 

  

 

Cases Pending 

CASES IN ALPHABETICAL ORDER 
BY CATEGORY – MARCH 2025 

Attorney Fees 
Whether the district court abused its dis-
cretion in denying Respondent’s request 
for attorney fees on appeal when the only 
issues Appellant raised on appeal were 
never raised to the trial court. 

Medical Recovery Svcs. v. Brandt 
Docket No. 52231 
Court of Appeals 

Contracts 
Whether the district court erred by inter-
preting the parties’ Spousal Support 
Agreement as requiring Appellant to con-
tinue to make spousal support payments 
to Respondent even after Respondent 
remarried. 

Somes v. Starnes 
Docket No. 52160 
Court of Appeals 

First Amendment 
Whether the notice and reporting require-
ments of the Idaho Patient Act violate 
Plaintiff ’s First Amendment rights to peti-
tion and to free speech. 

Ridgeline Medical, LLC v. Lyon 
Docket No. 52069 

Supreme Court 

Justiciability 
Whether the district court erred in con-
cluding that original plaintiffs’ legal 
malpractice claims were not assignable 
because assignment of the claims pursu-
ant to an agreement to settle a separate 
lawsuit was not a commercial transaction. 

Acorn Inv., LLC v. Elsaesser 
Docket No. 52007 

Supreme Court 

Property 
Whether the district court erred in con-
cluding that a quitclaim deed transfer-
ring ownership of real property to the 
parties as “joint tenants” created a joint 
tenancy with rights of survivorship. 

Anderson v. Estate of Goffman 
Docket No. 52003 
Court of Appeals 

Wills/Estates 
Whether the district court erred in dis-
missing Plaintiff ’s claims for judicial 
determination of estate assets and breach 
of fiduciary duty on that the ground that 
they were improperly filed as a separate 
action in the district court rather than 
within the original probate case. 

Monson v. Monson 
Docket No. 51838 

Supreme Court 

CRIMINAL APPEALS 

Evidence 
Whether jail and pharmacy records con-
taining information about Defendant’s 
prescription psychiatric medications 
fell within the scope of the physician or 
psychotherapist-patient privilege of I.R.E. 503. 

State v. Borek 
Docket No. 51548 

Supreme Court 

Mistrial 
Whether the district court erred by deny-
ing Defendant’s motion for a mistrial after 
the State elicited I.R.E. 404(b) evidence 
without having provided the required pre-
trial notice. 

State v. Yerton 
Docket No. 50518 
Court of Appeals 

Motion to Suppress 
Whether there was a causal nexus between 
the officer’s alleged unlawful entry into 
the bedroom and the subsequent discov-
ery of contraband in Defendant’s wallet. 

State v. Buckles 
Docket No. 51351 
Court of Appeals 

Whether the facts known to the officer 
gave rise to reasonable suspicion justi-
fying an extension of the traffic stop to 
conduct a drug investigation. 

State v. Watts 
Docket No. 51757 
Court of Appeals 

Whether the district court correctly 
determined the investigatory detention 
was justified by reasonable suspicion that 
Defendant had committed a crime. 

State v. Ross 
Docket No. 51305 
Court of Appeals 

Whether a Nampa police officer’s 
extra-territorial arrest of Defendant in the 
City of Caldwell violated Defendant’s right 
under Article 1, Section 17 of the Idaho 
Constitution to be free from unreasonable 
seizures. 

State v. Satterfield 
Docket No. 51162 
Court of Appeals 

Whether the district court erred by con-
cluding Defendant’s statements to police 
were voluntary and that his will was not 
overborne due to his relatively young age, 
his lack of sleep, or the interrogating detec-
tive’s alleged misstatement of self-defense 
law. 

State v. Morgan 
Docket No. 50881 
Court of Appeals 

Whether the officer unreasonably pro-
longed the traffic stop without reasonable 
suspicion to question the driver of the vehi-
cle about a vape device the officer observed 
in the vehicle. 

State v. Maans 
Docket No. 51659 
Court of Appeals 

Prosecutorial Misconduct 
Whether the district court erred by deny-
ing Defendant’s motion to dismiss Count 
III of the Indictment for lack of probable 
cause and/or for prosecutorial miscon-
duct by the introduction of highly preju-
dicial inadmissible evidence. 

State v. Susavage 
Docket No. 51606 
Court of Appeals 
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Sentence Review 
Whether the district court abused its 
discretion when, following remand and 
a second trial, it imposed a sentence that 
was significantly longer than the one it 
imposed following Defendant’s first trial. 

State v. Chaves 
Docket No. 51290 
Court of Appeals 

Whether the district court abused its dis-
cretion by conducting an improper com-
parative sentencing analysis as part of its 
decision to impose the maximum fixed 
sentence. 

State v. Brashear 
Docket No. 51448 
Court of Appeals 

Whether the district court abused its dis-
cretion by modifying Defendant’s proba-
tion to require him to sign a sex offender 
supervision agreement and participate in 
sex offender treatment. 

State v. Abel 
Docket No. 51490 
Court of Appeals 

Speedy Trial 
Whether the right to a speedy trial guar-
anteed by the Idaho Constitution pro-
vides greater protections than the speedy 
trial right guaranteed by the United 
States Constitution. 

State v. Fierro-Garcia 
Docket No. 50530 

Supreme Court 

ADMINISTRATIVE APPEALS 

Judicial Review 
Whether the district court erred in con-
cluding that the County’s decision approv-
ing Respondent’s Minor Land Division 
applications were not subject to judicial 
review under the Local Land Use Planning 
Act. 

Budig v. Bonner Cnt. Bd. Of Comm’rs 
Docket No. 51870 

Supreme Court 

Summarized by: 
Lori Fleming 

Supreme Court Staff Attorney 
(208) 334-2246 
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In Memoriam 

Raymond C. Givens 
1946 – 2025 

Raymond Conway Givens 
passed peacefully on 
February 16, 2025, in 
Spokane, WA. Born 
on February 5, 1946 in 
Boise, Idaho, Ray was a 

 legal warrior coming from a long line 
of respected Idaho jurists and attorneys 
(his grandfather, Lewellen Givens served 
30 years on the Idaho Supreme Court. His 
father and uncle both had distinguished 
legal careers, yet Ray’s favorite boyhood 
stories were herding bands of sheep from 
the Conway Blackfoot ranch to the sum-
mer pasture and spending time with his 
charismatic grandfather J.J. Conway. Ray 
attended Borah High School, graduating in 
1965. Ray was an athlete, playing baseball, 
basketball, tennis and golf and was in the 
Debate Club. In his youth he worked as a 
box boy at Albertsons grocery and later as a 
firefighter assistant at the Boise Fire Center. 

Ray attended the University of 
Idaho, studying history, acquiring lifelong 
friends in the Sigma Chi fraternity. Upon 
graduation he was drafted and served two 
years in the US Army at Fort Ord. He then 
traveled around Europe before returning 
to Law School in Moscow, Idaho. After 
graduating and passing the Bar in 1974, 
Ray’s legal career veered from the more 
conventual Givens path. He and Ernest 
Sanchez founded one of Idaho’s first Legal 
Aid Offices in Caldwell providing free civil 
law representation to low-income clients. 
In 1975, he opened the Legal Aid Office in 
Coeur d’Alene where fate brought him to 
the love of his life, Jeanne Iyall. 

Ray and Jeanne were married in 1978 
and together they became proactive social 
justice, civil rights, and Indian sover-
eignty advocates in Idaho, the Northwest, 
and Alaska. Jeanne, son Joe and daughter 
Maria belong to the Si John and Garry fam-
ilies of the Coeur d’Alene Tribe and they 
all enthusiastically engaged in Tribal cele-
brations, politics, government, and sports 
events. Over the next decades Ray had a 
civil rights/public interest private practice, 
litigating high-profile voting rights, utility, 

water rights, and employment rights cases. 
Among his memorable cases was chal-
lenging the gerrymandering of the Idaho 
Legislature following the 1980 census. He 
prevailed and Jeanne was elected as the 
first American Indian woman to serve the 
Idaho Legislature under the new court-or-
dered reapportionment in 1984. When 
the Legislature refused to appropriate the 
funds to pay his legal fees, he had the Ada 
County Sheriff impound the Albertsons 
supermarket sales tax receipts, no mean 
trick for a former box boy. 

Ray then turned his attention to envi-
ronmental justice issues and was instru-
mental in securing the Superfund Cleanup 
of the Coeur d’Alene River Basin on behalf 
of the Coeur d’ Alene Indian Tribe. He rep-
resented the Tribe in areas including lake 
ownership, pollution cleanup, gaming, and 
taxation. His greatest victory came before 
the U.S. Supreme Court, returning own-
ership of the southern 1/3rd Lake Coeur 
d’Alene to the Tribe. When their kids, 
Maria and Joe, were reaching high school, 
the family moved to the Seattle area and 
Ray represented the Confederated Tribes 
and Bands of Yakama Nation in Superfund 
litigation involving the Hanford nuclear 
waste site and fisheries sites; and secur-
ing royalties for oil and gas extraction 
for Native clients in Alaska. 

While Ray’s success as a lawyer is 
recognized by both peers and adversaries, 
Ray is best known as a loving husband and 
father. He was a sports enthusiast, an avid 
reader, and had great interest and engage-
ment in politics. Ray and Jeanne enjoyed 
traveling and spending time with friends 
and family, attending Powwows, boating, 
fishing, reflecting on the view from their 
Priest Lake summer cabin, and he and 
Jeanne’s lifelong cribbage game. 

Steven Allen Wuthrich 
1954 – 2024 

Steven Allen Wuthrich was 
adopted at age 9 months 
by Donald and Ellen 
Wuthrich in Montpelier, 
Idaho. He was an only child 
who rose from humble 

beginnings to a first-generation graduate 
in law school, to serving the community 
for over 40 years as an attorney in various 
capacities. 

After graduating from the Vocational 
Tech program at Idaho State University, 
Steven married Stephany A. Hunt of Salt 
Lake City, and together they ventured to 
three different Universities, each of which 
Steven earned his respective undergrad-
uate degrees. During summer breaks he 
worked at his father-in-law’s dry farm in 
Soda Springs, Idaho. With his family 
in hand, Steven graduated Cum Laude, 
Juris Doctorate, from University of Idaho, 
Moscow in 1984. 

After serving as law clerk for the Hon. 
Alan M. Schwartzman, he worked at the 
law firms of Penland & Munther, and 
Lyman Belnap and Associates in Boise, 
Idaho. After moving to Salt Lake City, he 
set up his own private practice, as well as 
worked at the law office of his father-in-
law, the late Gayle Dean Hunt, Esq. Steven 
took Gayle up as his mentor, colleague, best 
friend, and partner all in one, and learned 
from him the true art and etiquette of old 
school gentleman’s lawyering. 

In 1998, Steven moved his family 
back to his hometown of Montpelier and 
set up a very successful law practice on 
the civil and bankruptcy docket in both 
Idaho and Utah, as well as served as Bear 
Lake County Public Defender for 11 years. 
His wife served as his legal secretary for 
18 years. He won notable cases in the 
U.S. 10th circuit Court of Appeals, Utah 
Supreme Court and New Hampshire 
Supreme Court. 

In November 2012, Steven was 
elected Bear Lake County Prosecutor in 
a last-minute write-in vote and served a 
four-year term. As such, he implemented 
the County’s first diversion program and 
drug court, sending defendants to rehab 
programs along with, or in lieu of, that 
of Prison. He prosecuted without regard 
to socio-economic status, clout, ethnic-
ity, neither political favoritism nor good 
ol’ boys bias; he took each case on its 
merits, weighing above all any potential 
risks to the community. During the past 
seven and a half years, Steven served as 
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an Assistant Attorney General, Special 
Prosecutions Division, under Utah attor-
ney General Sean D. Reyes. 

Through 40 years of his career path, 
Steven always made time to be an atten-
tive and loving father to each of his four 
children; always a great entertainment 
director, never missing a holiday or 
birthday, and urging and supporting his 
children through work and college. 

Edward B. Odessey 
1953 – 2025 

A dear friend, colleague, 
and long-time public 
defender, Edward “Ed” 
Odessey, passed away in 
Georgia on March 10. Ed 
was born and raised in 

Philadelphia to parents that he deeply 
loved and respected. His father was a 
jeweler and would repair time pieces 
that were exquisitely designed and pro-
duced. Perhaps that’s where Ed learned 

to love the finer things in life. He spent 
time skiing at sun valley or walking the 
beaches and bluffs of the Oregon coast 
as often as he could. Great conversation 
ensued about everything from politics, 
travel, the state of public defense or his 
beloved Philadelphia Eagles. He would 
often answer the phone with “Go Eagles!” 

Ed was admitted to the Idaho State 
Bar in 1980. EBO, as he was referred to by 
his colleagues at the Ada County Public 
Defender’s Office, was one of the Old Guard 
of the office, along with Alan Trimming, 
August Cahill, John Adams and Amil 
Myshin. He had great respect for good law-
yers and would often tell courtroom war 
stories that included Rolf Kehne, Klaus 
Wiebe and David Nevin. In his time as a 
public defender, Ed, or “captain decibel” 
as he was also sometimes referred to, han-
dled some of the biggest and most difficult 
cases that came through the office, includ-
ing death penalty cases. He was a great trial 
lawyer who always owned the courtroom 
and was greatly respected by his colleagues, 

prosecutors and judges, and he tried many 
difficult cases with respected peers such 
as Steve Botimer, John DeFranco, Larry 
Smith, and Jon Loschi. 

Ed had a huge personality and was 
very entertaining. He was often the life 
of the party. He took great pride in the 
fact that he was banned for life from 
Pengilly’s. Twice. 

Ed was fiercely loyal to his family and 
friends and was very intentional about 
making it a priority to spend time with 
those he loved. He was devoted to his 
first wife Dana, who he lost shortly before 
retiring from the Public Defender’s Office. 

It was after losing Dana and retiring 
that Ed launched into one of his great 
passions, traveling. He went on numerous 
trips to many exotic destinations around 
the world, often with his sister Susan, whom 
he adored. It was also on one of these trips 
that Ed met his beloved wife, Anne Terrell. 
They shared many adventures together in 
the time that remained, and Anne was by 
his side at the time of his death. 



 

 

 
 
 

 
 

 

 

 

 

 
 
 

 

 
 
 
 

 

 

 

  
 

  
 
 
 
 
 
 

  
 

 
 
 
 
 
 
 

 
 

 

 

  
 

  
 

 
  

 

 
  
 

 

Around the Bar 

Judge Cafferty Takes Office 
in the First District 

FIRST DISTRICT—First District Judge 
John Cafferty was officially sworn in at 
an investiture ceremony held on Feb. 28 
in Coeur d’ Alene. 

Gov. Brad Little recently appointed 
Judge Cafferty as a district judge with 
chambers in Kootenai County, succeed-
ing retired Judge John T. Mitchell. 

On behalf of the entire First District, 
congratulations Judge Cafferty! 

Judge John Caffery, left, with Judge Barry 
McHugh. Photo credit: Nate Poppino, ID Courts. 

Judge Cotten Takes Office 
in Fifth District 

FIFTH DISTRICT—Fifth District Judge W. 
Reed Cotten was officially sworn in at an 
investiture ceremony held Feb. 21 in Rupert. 

Gov. Brad Little recently appointed 
Judge Cotten as a district judge with cham-
bers in Minidoka County, succeeding 

retired Judge Jonathan Brody. Surrounded 
by friends and family, he was officially 
sworn in at the ceremony by Court of 
Appeals Judge, Michael Tribe. 

Administrative District Judge Eric 
Wildman welcomed everyone in atten-
dance and congratulated Judge Cotten on 
the momentous occasion. A guest speaker, 
attorney Brent Robinson, described Judge 
Cotten as a man of integrity whom he has 
watched grow and learn both profession-
ally and personally throughout his career. 

Judge Cotten told those in attendance 
that getting to this moment was a hum-
bling experience, that his community had 
a tremendous impact on him, and his fam-
ily was a model of strength and courage to 
get up every day and do the right thing. 
The Fifth District welcomes Judge Cotten. 

Bartlett Law Welcomes 
Attorney Tom Callery 

BOISE—Bartlett Law PLLC 
is proud to announce the 
addition of Tom Callery 
to our team as a dedicated 
criminal defense attorney. 
Tom joined the firm in 

November 2024, bringing over a decade of 
experience advocating for clients through-
out Idaho. 

Born and raised in Lewiston, Idaho, Tom 
earned his Bachelor of Science degree from 

the University of Idaho in 2006 and his Juris 
Doctor from the University of South Dakota 
School of Law in 2011. Since his admission to 
the bar in 2011, Tom has exclusively focused 
on criminal defense, gaining substantial trial 
experience along the way. His career includes 
roles at Mimura Law Offices, PLLC, the 
Canyon County Public Defender’s Office, 
and the Ada County Public Defender’s 
Office. Tom has represented clients facing 
a wide range of misdemeanor and felony 
charges and has worked in treatment-
focused problem-solving courts. 

The firm is excited to have Tom on 
board and looks forward to his continued 
contributions to our clients and the firm. 

Memorial Service Honors 
Judges and Attorneys 

STATEWIDE—Judges, attorneys and others 
connected with Idaho’s legal system gath-
ered on March 12th for the Idaho Supreme 
Court’s annual Memorial Service, honoring 
members of the Idaho State Bar who died 
over the last year. 

The service offered a chance to both 
mourn those who had passed away and 
recognize the collective impact they had 
on Idahoans. 

Mentorship quickly became a theme 
across the speakers. Justice Colleen Zahn 
recalled University of Idaho professor 
D. Craig Lewis’ mentorship of his students, 

Judge Eric Wildman, left, Katy Cotten and 
Judge Cotten. Image provided by Nate 
Poppino, ID Courts. Speakers at the court’s memorial service. Photo credit: Nate Poppino, ID Courts. 
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as well as his extensive contributions 
through projects like the Idaho Trial 
Handbook. Attorney Peter Wood talked 
about the advice and support he received 
from his uncle, former Chief Justice Daniel 
Eismann. Judge Brian Lee and retired Judge 
David Epis talked about the well-lived lives 
of Judge William Dillon III and Judge Earl 
Whitman Jr. and the service that both 
provided to those around them. 

Video of the service is available 
to watch through a link on the Idaho 
Supreme Court’s website. The memorial 
service program and book are also avail-
able to read on that website. 

Lewiston Attorney Sonyalee R. 
Nutsch Admitted to American 
College of Trial Lawyers 

LEWISTON—Sonyalee R. 
Nutsch has become a 
Fellow of the American 
College of Trial Lawyers, 
one of the premier legal 
associations in North 

America. The induction ceremony took 
place before an audience of approximately 
600 during the recent Spring Meeting of 
the College in Maui, Hawaii. Fellowship in 
the College is extended by invitation only 
to those experienced trial lawyers of diverse 
backgrounds, who have mastered the art of 
advocacy and whose professional careers 
have been marked by the highest standards 
of ethical conduct, professionalism, civility, 
and collegiality. Lawyers must have a min-
imum of 15 years trial experience before 
they can be considered for Fellowship. 

Sonyalee is a partner in the firm of 
Clements, Brown & McNichols, P.A., in 
Lewiston, Idaho, and has been practicing 

law for 25 years. She is an alumna of the 
University of Idaho College of Law and 
Lewis-Clark State College. 

Fourth District Magistrates 
Commission Appoints Two 
Attorneys to the Ada County Bench 

ADA COUNTY—On April 11, 2025, 
the Fourth Judicial District Magistrates 
Commission appointed experienced attor-
neys Nathan Eilert and Stephen Stokes to 
the bench. Following a competitive recruit-
ment process in which 23 highly competent 
licensed attorneys submitted applications, 
the Magistrates Commission conducted 
interviews with the top five candidates, 
ultimately selecting Mr. Nathan Eilert and 
Mr. Stephen Stokes as magistrate judges for 
Ada County. These new magistrates will 
fill openings created by the retirements 
from the bench of Judge Kira Dale and 
Judge Jill Jurries. 

Nathan Eilert graduated magna 
cum laude from Kansas State University 
in 2009 with a degree in criminal justice 
and a minor in Spanish. He earned his law 
degree with honors from the University 
of Kansas in 2014. From 2014 to 2017, 
Mr. Eilert worked as a public defender 
in Spokane, Washington. As a public 
defender, Mr. Eilert primarily represented 
at-risk youths and children in need of ser-
vices. Mr. Eilert moved to Boise in 2017 
and served as an Ada County Prosecutor 
for two years. He specialized in prose-
cuting lewd and lascivious conduct with 
minors and other sex crimes. For the past 
six years, Mr. Eilert has worked as the staff 
attorney for the Ada County Family Court 
judges. He has been married for 11 years 
and is the proud parent of two daughters. 

Stephen Stokes is a lifelong Idahoan, 
who has spent his legal career dedi-
cated to public service, legal education, 
and community leadership. Prior to his 
appointment, he served as the Army Staff 
Judge Advocate and General Counsel to 
the Idaho Military Division. Mr. Stokes 
earned his undergraduate degree in his-
tory from Idaho State University and 
his Juris Doctor from the University of 
Idaho College of Law. He began his legal 
career clerking for the Hon. Ronald E. 
Bush in Pocatello and practiced in fam-
ily law, criminal defense, personal injury, 
and commercial litigation before join-
ing the Idaho National Guard as a Judge 
Advocate in 2009. He deployed to lraq 
with the 1’l6th Cavalry Brigade Combat 
Team in 2010-201 1 and transitioned to 
full-time military legal service in 2014. 

Mr. Stokes has served in different 
leadership roles in state, district, and 
local bar organizations, including as an 
officer of the Fourth and Sixth District 
Bar Associations, the Idaho State Bar Pro 
Bono Commission, and the ISB Family 
Law Section Governing Council. He was 
also the recipient of the Idaho State Bar’s 
Service Award in 2015. Mr. Stokes is an 
adjunct faculty member at Boise State 
University and the University of Idaho 
College of Law, where he teaches Human 
Resource Law, Business Law, and National 
Security Law. He is active in the com-
munity, and has volunteered with Scouts 
BSA, Camp Perkins Lutheran Outdoor 
Ministries, and the Idaho State University 
Alumni Association. Mr. Stokes is also a 
proud father of three and enjoys skiing, 
running, biking, and camping throughout 
Idaho with his children. 
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9 Lawyer Ethics and Email 
Audio Stream = In Person 
1.0 Ethics credit 

 = Live Webcast

16 Business and Corporate Law Section CLE  = Live Audio Stream 
University of Idaho College of Law - Boise 

19 2025 Dispute Resolution Seminar 28 Ethics of Beginning and Ending 
The Law Center, Boise & Webcast Client Relationships 
6.5 CLE credits including 2.0 Ethics Audio Stream 

1.0 Ethics credit 

20 When Lawyers Make Mistakes: Ethical & 
Disciplinary Issues 30 Shared Spaces: Ethics of Remote 
Audio Stream and Virtual Offices 
1.0 Ethics credit Audio Stream 

1.0 Ethics credit 

June 

19 

20 

27 

2025 Ethics Update: Navigating New Challenges, Part 1 

2025 Ethics Update: Navigating New Challenges, Part 2 

Texting While Practicing Law: Ethical Risks 

For more information and to register, visit www.isb.idaho.gov/CLE. 
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