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 This presentation is designed to provide 
general information, and not legal advice. 

 

 The information and views set out in this 
presentation do not necessarily reflect the 
official opinion of the City of Garden City.     
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 Black Law’s Dictionary Definition 
◦ Contempt of Court: Any act which is calculated to 

embarrass, hinder, or obstruct the court in 
administration of justice, or which is calculated to 
lessen its authority or its dignity. Committed by a 
person who does any act in willful contravention of 
its authority or dignity, or tending to impede or 
frustrate the administration of justice, or by one 
who, being under the court’s authority as a party to 
a proceeding therein, willfully disobeys its lawful 
orders or fails to comply with an undertaking which 
he has given.  
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THERE ARE DIFFERENT TYPES OF CONTEMPT: 
 

1. Crime of Contempt (Misdemeanor) (I.C. § 18-1801) 
 

2. Contempt (I.C. § 7-601) 
a. I.R.C.P. 75 (Civil Contempt; and 
b. I.C.R. 42 (Criminal Contempt) 

 
 The difference between criminal contempt and the 

crime of contempt. State v. Juarez, 159 Idaho 91, 356 
P.3d 384 (2015). 
 I.C. § 18-1801 makes certain kinds of 
contemptuous conduct a misdemeanor, and is 
different than criminal contempt under I.C.R. 42. 
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 Every person guilty of any contempt, of either of the following kinds, is guilty 
of a misdemeanor: 

 
1. Disorderly, contemptuous or insolent behavior committed during the 

sitting of any court of justice, in immediate view and presence of the court 
and directly tending to interrupt its proceedings or to impair the respect 
due to its authority.  

2. Behavior of the like character committed in the presence of any referee, 
while actually engaged in any trial or hearing, pursuant to the order of any 
court, or in the presence of any jury, while actually sitting for the trial of a 
cause, or upon any inquest or other proceeding authorized by law. 

3. Any breach of the peace, noise or other disturbance directly tending to 
interrupt the proceedings of any court.   

4. Willful disobedience of any process or order lawfully issued by any court. 
5. Resistance willfully offered by any person to the lawful order or process of 

any court. 
6. The contumacious and unlawful refusal of any person to be sword as a 

witness; or when so sworn, the like refusal to answer any material 
questions.  
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The following acts or omissions in respect to a court of justice, or 
proceedings therein, are contempts of the authority of the court: 

1.Disorderly, contemptuous or insolent behavior toward the judge 
while holding the court, tending to interrupt the due course of a 
trial or other judicial proceedings. 
2.A breach of the peace, boisterous conduct, or violent disturbance 
tending to interrupt the due course of a trial or other judicial 
proceedings. 
3.Misbehavior in office or other willful neglect or violation of duty 
by an attorney, counsel, clerk, sheriff, coroner or other person 
appointed or elected to perform a judicial or ministerial service. 
4.Deceit or abuse of the process or proceedings of the court by a 
party to an action or special proceeding. 
5.Disobedience of any lawful judgment, order or process of the 
court. 
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6. Assuming to be an officer, attorney, counsel of a court, and acting as such 
without authority. 

7. Rescuing any person or property in the custody of an officer by virtue of an 
order or process of such court. 

8. Unlawfully detaining a witness or party to an action while going to, remaining 
at, or returning from, the court where the action is on the calendar for trial. 

9. Any other unlawful interference with the process or proceedings of a court. 
10. Disobedience of a subpoena duly served, or refusing to be sworn or answer as a 

witness. 
11. When summoned as a juror in a court, neglecting to attend or serve as such, or 

improperly conversing with a party to an action to be tried at such court, or 
with any other person in relation to the merits of such action, or receiving a 
communication from a party or other person in respect to it, without 
immediately disclosing the same to the court. 

12. Disobedience, by an inferior tribunal, magistrate or officer of the lawful 
judgment, order or process of a superior court, or proceeding in an action or 
special proceeding contrary to law, after such action or special proceeding is 
removed from the jurisdiction of such inferior tribunal, magistrate or officer. 
Disobedience of the lawful orders or process of a judicial officer is also a 
contempt of the authority of such officer. 
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 Brought in connection with a civil lawsuit 
(separate proceeding). 

 

 Idaho Rule of Civil Procedure 75: This rule 
governs all contempt proceedings brought 
in connection with a civil lawsuit or as a 
separate proceeding. It does not apply to 
contempt charged under Idaho Code 
Section 18-1801, or any other criminal 
statute. 
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 Brought in connection with criminal 
proceeding. 

 

 Idaho Criminal Rule 42: This rule governs all 
contempt proceedings brought in connection 
with a criminal proceeding. It does not apply to 
contempt charged under Idaho Code § 18-
1801, or any other criminal statute. 

 State charged ICR 42 in the Juarez case but the 
court incorrectly treated it as a crime of 
contempt. 
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Misdemeanor Crime of Contempt.  I.C. § 18-
1801: 
1. Must have probable cause before a pretrial 

warrant is issued; 

2. Must be initiated by complaint; 

3. One (1) year statute of limitations; 

4. Right to Jury Trial; 

5. Burden of Proof: beyond a reasonable doubt;  

6. Punishable by six months in jail and/or a $1,000 
fine; 

7. Rules of Evidence. 
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Contempt.  I.C. § 7-601: 

1. Can be initiated by motion and affidavit; 

2. Sometimes Statute of limitations; 

3. Sometimes Right to Jury Trial; 

4. Sometimes preponderance of the evidence;  

5. Punishable by five days in jail and/or a 
$5,000 fine (conditional or unconditional); 
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Civil Contempt Rights: 
 A defendant is not entitled to a jury trial, but only a court 

trial, in nonsummary civil contempt proceedings.  I.C. § 7-
609; I.C.R. 42(i); I.R.C.P. 75(i); McDougall v. Sheridan, 23 
Idaho 191, 128 P. 954 (1913).   

 The burden of proof in nonsummary contempt 
proceedings involving civil sanctions is a preponderance of 
the evidence.  I.C.R. 42(j); I.R.C.P. 75(j).   

 A civil sanction is one that is conditional, meaning the 
contemnor can avoid the sanction entirely or have it cease 
by doing what the contemnor had previously been ordered 
by the court to do.  I.C.R. 42(a)(6); I.R.C.P. 75(a)(6).   

 However, some unconditional penalties for violating a 
court order are not considered criminal contempt, such as 
assessing costs.  See Camp v. E. Fork Ditch Co., 137 Idaho 
850, 55 P.3d 304 (2002). 
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Civil Contempt and Double Jeopardy: 

 Double jeopardy protections apply to criminal 
contempt proceedings if the same “offense.”  
United States v. Dixon, 509 U.S. 688, 696 
(1993).   

 A civil contempt is not an “offense” within 
meaning of the double jeopardy rule.  United 
States v. Ryan, 810 F.2d 650 (7th Cir. 
Ill.1987).  
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Civil Contempt: 
 In order to impose a civil sanction in a 

nonsummary contempt proceeding, the Court 
has to find, by a preponderance of the evidence, 
that defendant has the present ability to comply 
with the order violated.  I.C.R. 42(j)(1) (applying a 
willful standard for a violation of Idaho Code § 7-
601).   

 The burden of proof is on the accused to produce 
evidence that creates a doubt as to her ability to 
comply.  In re Wick, 142 Idaho 275, 280 (2005).  
Inability to comply (illness for example) is not a 
defense unless the person complied to the extent 
of his ability.  Id. 
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 Distinction is important 
◦ Gompers Test  

 Punitive or Remedial  

 If the sanction is remedial for the benefit of the injured 
party (complainant) then the contempt is civil; if the 
sanction is punitive  to vindicate the court’s authority 
then the contempt is criminal (government vs. 
individuals).  Gompers v. Bucks Stove & Range Co., 221 
U.S. 418, 31 S. Ct. 492 (1911). 
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Civil Contempt (I.R.C.P. 75): 

1. brought in connection with a civil lawsuit or as a 
separate proceeding. 

2. Nonsummary - Must be initiated by affidavit 
unless the facts recited in it are based upon 
judge’s personal knowledge and/or upon 
information from the court file contained in 
documents prepared by court personnel. 
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Criminal Contempt (I.C.R. 42): 

1. Sanction: Unconditional Five (5) days 
and/or $5,000 fine. Camp v. E. Fork Ditch 
Co., 137 Idaho 850, 55 P.3d 304 (2002). 

2. Nonsummary - Must be initiated by 
affidavit (except those initiated by an 
order to show cause for the failure to 
appear in court). 
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 Nonsummary (Constructive) 
“Plenary or Indirect Contempt” When 
contumacious behavior has occurred, at least 
in part, out of the presence of the judge. 

 Can not be prosecuted in summary proceedings. 

 Require prior notice and opportunity to be heard. 

 If the alleged contempt is the violation of a court 
order, the affidavit must allege that either the 
respondent or the respondent’s attorney was served 
with a copy of the order or had actual knowledge of it.  
I.C.R. 42(c)(2). 

 Court has no jurisdiction until a sufficient affidavit has 
been presented. 
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 Summary 
◦ “Direct Contempt” When the contempt was 

committed in the presence of the court / immediate 
presence and or personal knowledge of the judge. 
 Notice must be given (can be oral), brief opportunity to 

be heard. 

 Enter in the record a written order. 

 Can be initiated by the court. 
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Civil Sanction 

1. A civil contempt sanction can be imposed in 
a criminal case (imprisoning a recalcitrant 
witness until he testifies). 
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Criminal Sanction 

1. A criminal contempt sanction can be 
imposed in a civil case (imprisoning a child 
support payor for thirty (30) days for failing 
to pay the child support previously 
ordered). 
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 Criminal Proceedings: Nonsummary 

 Civil Sanctions 
◦ Conditional: the contemnor can avoid entirely or 

have it cease by doing what the contemnor had 
previously been ordered to do.  

  vs. 

 Criminal Sanctions 
◦ Unconditional: the contemnor cannot avoid the 

sanction entirely or have it cease by doing what the 
contemnor had previously been ordered to do.  
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 Criminal Proceedings: Nonsummary Civil 
Sanctions 

 Civil Sanctions  
◦ “Keys to the Prison” rational 

 

Two Types  

 Compensatory civil contempt 

 Coercive civil contempt  
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Criminal Proceeding: Nonsummary Civil 
Contempt  

 Compensatory Civil Contempt 
◦ If it is designed to compensate the other party for 

losses sustained as a result of the contemnor’s 
contumacious conduct. 

 Coercive Civil Contempt 
◦ If it is a conditional penalty designed to coerce 

compliance with the courts order. 

 

30 



Nonsummary Criminal Sanction Rights (triggers different process): 
1. Notice that a criminal contempt sanction is being sought n the 

contempt proceedings; 
2. Public trial; 
3. Jury trial is the maximum penalty exceeds six (6) months of if 

consecutive sentences total more than six (6) months; 
4. Compulsory process (subpoenas); 
5. Presumption of innocence; 
6. Privilege against self-incrimination; 
7. Burden of proof: beyond a reasonable doubt; 
8. Represented by counsel; 
9. Cross-examination; 
10. Call Witnesses 
11. Testify on own behalf; 
12. Exclusionary rule; 
13. Double Jeopardy. 
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 Conditional sentence: civil contempt sanction 
because it is specifically designed to compel the 
doing of some act.   
1. They have power to avoid the penalty by 

doing the act he had been previously ordered 
to do. 

2. Imprisonment, or a daily fine, until the 
contemnor complies with the court’s order is 
conditional, and therefore civil. 

3. A determinate sentence is conditional if it 
includes a purge clause under which the 
contemnor can purge himself of the 
contempt, and avoid any sanction, by 
complying with the court’s order. 
 

 
 

32 



 Unconditional sentence: criminal contempt 
sanction because it is punitive in character. 

1. Can not avoid any sanction by complying 
with the court order violated. 

2. Even if it is suspended and placed on 
probation. 
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 State v. Schorzman, 129 Idaho 313, 924 P.2d 
214 (1996): 

There is no statute of limitations relating to a 
court's civil contempt powers (failure to pay 
fines in DUI case).  

The basis for the contempt order occurred 
outside the presence of the district court, 
making defendant's failure to obey the district 
court's order an indirect contempt.  
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 State v. Scott, No. 40789, 2014 Ida. App. Unpub. 
LEXIS 185 (Ct. App. Apr. 23, 2014): 

1. Pleading saying the court was: lazy; 
incompetent; biased; prejudiced; or all or some 
of the above.  

2. Complaint charged IRCP 75. 
3. Because the written charge was not based 

entirely on the personal knowledge of the 
initiating magistrate or on documents in the file 
prepared by court personnel, an affidavit was 
required.  Without an affidavit, the magistrate 
had no jurisdiction. 

4. Finding of criminal contempt was reversed. 
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 One ruling from the court (State v. Larry 
L. Mclain, Ada Case No. M9502971) 
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 Another ruling from the court (State v. James 
Hugh Bailey, Ada Case CR-MD-2005-6346)  
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 Motion for Contempt and Civil Sanctions 
and Warrant of Attachment for Contempt 
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IDAHO 

Contempts 

Crime of 
Contempt 

I.C. 18-1801  

I.C. 19-403 

SOL 

Contempt 

I.C. 7-601  

Brought in connection 
with a civil lawsuit 

(separate proceeding) 

I.R.C.P. 75 

Brought in 
connection with 

criminal 
proceeding  

I.C.R. 42 

Nonsummary 

Civil Sanction  

Conditional   

Not subject to 
SOL 

Criminal 
Sanction  

Unconditional 

Subject to SOL 

Summary 
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