
EcoANALYSTS, I NC.



EcoANALYSTS, I NC.



EcoANALYSTS, I NC.



EcoANALYSTS, I NC.

•Firs t site listed on 
National Priority 
Lis t

•State of Idaho 
ini tiates civil 
action against 
mine operators

1983

•Coeur d’Alene 
Tribe begins 
NRDAR process

•Later joined by 
US DOI and State 
of Idaho

1991 •Phase I  Injury 
Determination 
Plan

1993
•Phase II Injury 

Quantification 
and Damage 
Determination 
Assessment Plan

2000 
• Final Restoration 

Plan  

•Pi lot restoration 
projects selected

2018



EcoANALYSTS, I NC.

CERCLA, OPA (the Oil Pollution Act), the Clean 
Water Act, and Park System Resource Act all 
authorize claims for damages to natural 
resources.  CERCLA, 42 USC § 9607(a) (4) (C)(1); 
OPA, 42 USC § 9651(c) (1); CWA § 33 USC 
1321(f) (5); Park Act, 16 USC § 19 JJ. 
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Under CERCLA, a responsible party is liable for 
remediation costs and “…damages for injury to, 
destruction of, or loss of natural resources, including 
the reasonable costs of assessing such injury, 
destruction, or loss resulting from such a release….”  42 
USC § 9607(a)(4)(C).
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The Governor is Idaho’s natural resources trustee, although he or 
she does delegate trustee authority to other state officers on a 
case-by-case basis. For instance, the Governor has March 1, 2018 
delegated trustee authority to the Directors of the Departments of 
Fish and Game and Environmental Quality regarding the Bunker 
Hill Mining Superfund Site. 

Idaho has no dedicated NRD office, but it does have staff within 
the Departments of Fish and Game and Environmental Quality who 
focus on the issue. Idaho began pursuing NRD claims with respect 
to mining sites in 1983. Since then, Idaho has settled a total of five 
NRD cases, with restoration work in two cases, Blackbird Mine and 
Bunker Hill, ongoing. 
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To compensate the public for injuries to natural 
resources and resulting resource service losses 
caused by a discharge of oil or release of a 
hazardous substance. 
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EPA CLEANUP                    
• Reduce or eliminate present and future threats to 

human health and/or the environment from 
release of a hazardous substance

• Often focused on substance

• Cleanups do not make up for injuries to Natural 
Resources

NRD                    
• Asses past, present, and future injuries from a 

hazardous substance

• Determine restoration costs and collect damages

• May Include Restoration
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HEA – Habitat Equivalency Analyses

REA – Resource Equivalency Analyses

Other Specific Injuries (monetizing lost value of goods;
Lost social metrics)
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Value may be determined by:
- Use Value

- consumptible value such as lost resource uses by sportsmen
- non-consumptive uses such as photographers or bird watchers

- Non-Use Value
- Existence values that reflect the value of knowing that resource is there
- Bequest values as a legacy to pass on
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Value may be determined by the cost of the restoration (including design, 
management, monitoring)
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•Bayou near refinery which discharged to Bayou from 1920 to 1984

• 1992 Investigation showed high levels of lead, chromium, zinc, 
polycyclic aromatic hydrocarbons

• Until 2000 there was:
• Threat of litigation
• Data concealed
• Public not involved
• Trustees not involved

• In 2002, companies, State and Federal agencies had a canoe trip and 
picnic on the levee where discussion began  about desired end results 
for cleanup and restoration

• Parties agreed to work together
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• Parties agreed to use reasonable estimates of injury and expedited methods of 
assessment

• Cleanup and restoration was planned in one process

• 2003
• Legal agreements reached
• Cleanup construction began

• 2004
• Draft restoration plan became available

• 2005
•Cleanup construction completed
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The Reasonably Conservative Approach to Natural Resource Damage Assessment 

“… it is sometimes better to make reasonable, conservative estimates of natural 
resource injuries/losses using information obtained for other purposes than to 
spend additional time and money on injury assessment studies.”
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High levels of heavy metals 

such as copper, cobalt and 

arsenic are present in surface 

waters and/or sediments up to 

25 miles downstream of the 
mine

Copper concentrations at 

some sites are over 100 times 
chronic AWQC
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• Evaluated benefits of restoration actions 
through fish population models

• Cattle impacts on riparian habitat and stream 
sedimentation a major problem 

• Results:

– Fence riparian corridor along Panther Creek

– Fence 10.5 miles of riparian corridor on 
other salmon-producing streams in 
watershed

– Stream bank modification, riparian and 
floodplain planting in Panther Creek
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Takeaway 

Both Primary and Compensatory Restoration was straight forward, did 
not need to be valued for settlement.  

Injury was directly mitigated alongside habitat enhancement to 
restore injured resources which were:

• Measurable

• Attainable

• Reasonable
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Upper Columbia River
2012 - Injury Assessment

• Tribal Services 
• Recreational Fishing
• Surface Water Resources
• Groundwater Resources
• Geological Resources
• Air Resources
• Biological Resources
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The Reasonably Conservative Approach to Natural Resource Damage Assessment 

“… it is sometimes better to make reasonable, conservative estimates of natural 
resource injuries/losses using information obtained for other purposes than to spend 
additional time and money on injury assessment studies.”
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All practitioners recognize the need to accelerate the process.  

• Applicability of a Screening Approach

• Defining Default Services

• Default Valuations for specific habitat types
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Examine Parallels Between CERCLA Remedy Process An How It Has Evolved To See The Future Of NRD 
Approaches:

• Like risk based screening, methods will be modified to streamline the process over the next 5 years.   
Such methods will prove of limited use to only the simplest of sites.

• Like exposure factors that feed into a risk based cleanup, we will likely see a standardization of the 
Ecosystem Services and their values over the next 5 years.  These standardized characterizations 
will become the state of the practice with parties choosing to challenge them on a site by site basis.

• Look for a greater push to coordinate the remediation and the restoration as one activity where site 
impacts can be restored.
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Examine The Parallels Between The Wetland Restoration Process (Clean Water Act) and the 
CERCLA NRD Process

• Restoration Banking

• Other criteria are likely to come into play as we gain more restoration experience
• Likelihood of success becomes a cost factor
• Empowerment of local resource professionals 
• Selection of restorations that are more likely to be successful

• Moving the restoration to part of the initial process, rather than after the Record of 
Decision
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- EcoAnalysts is excited to be a part of what is likely to be a significant contribution to our Ecosystems.

- We try to bring parties together early and encourage everyone understand the injury and the 
potential 
mitigation options

- Resource options analyses that is creative, and applies state of the art thinking is often quite useful.  It 
is quite common that parties can not agree on issues such as toxicity/injury, the value of resources; 
the timing of restorations; however, parties can agree and get behind the right restoration projects 
and having the right restoration project(s) can focus the team to a positive, efficient restoration of 
public resources.
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Thank You

Gary Lester
Roy Hummell
1420 S. Blaine St, Suite 14
Moscow, Id 83843
208.882.2588
www.ecoanalysts.com


