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Opportunity Commission Guidance 

• Vaccine Priorities  

• Accommodations 

• Alternatives to Mandating the Vaccine

• Labor Considerations 

• Other Issues



MANDATORY VACCINES
EEOC GUIDANCE 



TO REQUIRE OR NOT?

• EEOC Guidance – December 16, 2020

• Screening employees for symptoms is not a medical examination 

• “Job related and consistent with business necessity”

• Considerations for an Employer

• Do you need a policy?

• When will the vaccine be available to your employees? 

• All or Some?

• How will employees react to mandate?

• How will employer ensure compliance?

• Tracking, timeline, enforcement 

• Public perception?

• Accommodation protocols 



WAGE AND HOUR ISSUES

• Fair Labor Standards Act

• If employer recommends, but does not require 
vaccination, time spent getting the vaccine most 
likely need not be compensated unless vaccination 
occurs on premises during working time 

• If employer makes vaccination mandatory, more 
likely that time spent receiving vaccination will be 
compensable as time worked 

• Portal-to-portal act implications 

• Travel time might be compensable 



VACCINE PRIORITIES 



WHEN CAN MY EMPLOYEE’S GET 
VACCINATED?

• Emergency Use Authorization (“EUA”)

• “a mechanism to facility to availability and use of medical 
countermeasures, including vaccines, during public health 
emergencies, such as the current COVID-19 pandemic.”

• Federal v. State 

• Federal government determines amount of Covid-19 vaccine 
designated for each jurisdiction 

• Vaccination “playbooks” provided by the CDC

• Rollout plan continually changing at state and federal levels

• Potential to segment workforce 

• Demographics 

• Pre-existing conditions 

• Essential v. non-essential 





ACCOMMODATIONS 



JOE THE SALESMAN

• TV Now is a television sales company that decided to require all employees to receive a 

COVID-19 vaccination

• Joe, who has worked for TV Now for several years is a Native American. Because of his 

religious beliefs, Joe requested an exemption from TV Now’s vaccination requirement 

• TV Now’s HR representative, Sony, received Joe’s request. Sony immediately  asked Joe to put 

his request in writing and provide proof of his religious beliefs 

• Joe provided Sony with multiple handwritten pages of scripture and bible verses

• Sony did not have time to read all the bible verses and told Joe he needed to “get over it”

• Joe became very upset, demanded that he be exempt from the requirement to receive a 

COVID-19 vaccine and went to a customer’s house to sell televisions

• TV Now fired Joe for failure to adhere to policy  



JOE THE SALESMAN

• Thoughts?

• Can Sony request Joe to put the request in 
writing?

• Proof of religious belief?

• Does Joe have any causes of action against 
TV Now?

• What potential accommodations could have 
been made for Joe?



AMERICANS WITH DISABILITIES 
ACT (“ADA”)

• Employers can mandate the receipt of a COVID-19 vaccine by 
employees but must adhere to the ADA requirements when 
doing so

• Employees can request to be exempt from a vaccination 
program based on a medical condition or disability covered 
under the Americans with Disabilities Act 

• Employers must grant these accommodations so long as they 
do not pose an undue hardship on the employer (i.e., 
significant difficulty or expense) 

• Other Considerations 

• Medical Conditions falling outside of the ADA (i.e., fear, 
underlying medical condition)

• Pregnancy Issues  



CIVIL RIGHTS ACT OF 1964, TITLE 
VII

• Once an employer receives notice that an employee’s 
sincerely held religious belief, practice or observance 
prevents him/her from taking the vaccine, the employer 
must provide a reasonable accommodation unless it would 
pose an under hardship as defined under Title VII. 

• Undue Hardship is a lower standard under Title VII than 
under ADA (“more than de minimis cost” to the 
operation of the employer’s business). 

• Title VII defines “religion” to include all aspects of religion 
and practice, as well as belief. [42 USC § 2000e(j)] 

• Can request additional information from employee 
regarding religious tenets 

• Most of EEOC litigation regarding employer-mandated 
vaccinations focuses on failure to accommodate based on 
religious beliefs 



CONSIDERATIONS FOR 
NON-EMPLOYEES

• Should you require vaccination for 
non-employees?

• Contractors 

• Visitors 

• Volunteers 

• Implementation and proof issues

• Documentation 

• Tracking 

• Compliance/Enforcement 



ALTERNATIVES TO MANDATING 
VACCINE



INCENTIVES 

• Wellness Plan 

• Providing incentive to employees that are health-

related might trigger wellness plan restrictions 

• Rule regarding 30% of premiums was temporarily 

withdrawn   

• Non-discrimination  

• Accommodations must be granted to ensues 

employees with disabilities can participate 

• Equal opportunities for all employees to participate 



LABOR CONSIDERATIONS 



EMPLOYEE PROTECTIONS & 
BARGAINING ISSUES

• Section 7 National Labor Relations Act 

• Protected and concerted activities

• Unionized Workforces

• Duty to bargain 

• Decision vs. effects bargaining 

• Collective Bargaining Agreement 

• Management rights clause 

• Legislative mandate implications 



OTHER ISSUES 



RANDOM THOUGHTS 

• In-house Administration 

• HIPAA (i.e. Consent and Authorization to Disclose)

• Receipt of  “Proof of Vaccine”

• Occupational Safety and Health 

• Duty to provide a safe workplace

• Workers’ Compensation

• Liability and immunity legislation  

• State OSHA requirements 

• Oregon specific requirements 



EMPLOYEE RELATIONS 

• Leaves of absence 

• CARES Act 

• PTO/ESL

• Telecommuting  

• Mental Health/Morale & Stress  

• Politically charged environment 

• The “new” workspace 



DUTY TO DISCLOSE? 

You are counsel for ABC in a discrimination case in State Court.  You represent ABC and Therese,  an 

Accounting Manager, who was sued individually by Plaintiff in addition to ABC.

During a Zoom call with Therese, to review discovery responses, she discloses to you that she tested 

positive for COVID-19 yesterday.  She was absent for two days and called in sick.  However, because 

she used all her paid time off (including sick time) for a recent surgery, she tells you that can no 

longer afford to go without pay. She is a single mother and feels she has no alternative. She tells you 

that her VP will require her to quarantine if she finds out.  So, she has decided she will wear a mask 

and make sure her subordinates do the same.  She works in a small office with 10 other people 

where it is impossible to keep ‘social distancing.’    

Therese apologizes for telling you this and asks you to keep it confidential so that her VP does not 

find out.  What do you do?          



QUESTIONS


