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1. Mediator as a Facilitator, Evaluator or Both
2. Special Considerations in Employment Cases
a. EEOC and IHRC as mediators or parties to mediation
b. Overcoming impasse
i. Tax treatment of consideration
ii. Remedying systemic discrimination and retaliation
iii. Protecting the employee after reinstatement
c. Settlement terms
i. Avoiding retaliatory terms
ii. Non-waivable statutory rights
iii. Special considerations in releasing ADEA claims
iv. Non-disparagement clauses
v. Intellectual property and non-competition
3. Common Mistakes Made by the Attorneys
a. Not preparing the clients for mediation
b. Mediating too early
c. Mediating only to meet a court-imposed deadline
d. Not providing the Mediator requested information (strengths and weaknesses)
e. Hiding the ball from the mediator and the other side
f. Not providing a calculation/estimate of all damages
g. Not negotiating seriously prior to mediation
h. Misleading the opposition about what to expect at mediation
i. Making unreasonable opening offers and counter offers
4. Some Mistakes Made by Mediators
a. Not holding pre-mediation conferences when needed
b. Not delaying the mediation when the time isn’t right
5. The Duty of Good Faith in Mediations
a. Should such a duty be made more explicit?
b. Does confidentiality unduly inhibit enforcement?
c. Remedies:
i. Recess and Order
ii. Sanctions
iii. Contempt of court
iv. Breach of Contract
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