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Objectives for today:

. What are 39 Party Legal Opinions in Real Estate Finance Transactions?

39 Party Legal Opinions

- Legal opinion rendered to someone other than your client

- Inr.e. finance transaction, usually:
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39 Party Legal Opinions

39 Party Legal Opinions

Rules of Professional Conduct are Applicable

Drafting an opinion le

tter invokes a number of the Idaho Rules of
O1€ OI11d O11( -
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39 Party Legal Opinions

39 Party Legal Opinions

- Rule 1.6 - The lawyer must preserve the confidentiality of

10
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39 Party Legal Opinions o

Rules 1.2, 2.1, and 4.1 - Lawyer may take action impliedly
authorized to carry out the representation. The lawyer shall
exercise independent professional judgment. In the course of
representing a client, a lawyer shall not knowingly (a) make a
false statement of material fact to a 3™ person or (b) fail to
disclose a material fact when disclosure is necessary to avoid
assisting a fraudulent act by a client.

Underlying principle: opinion giver should never give an opinion that the opinion giver
recognizes will mislead the recipient about the matters addressed in the given opinions.
(See, Guidelines for the Preparation of Closing Opinions, ABA Business Law Section
Committee on Legal Opinions, 57 The Bus. L. (ABA) 875 (Feb. 2002) at para 1.5.

EVANS 2/1/22
KEANE vi»
Attorneys at Law LANCEN\ISB RP Section\2022-02-02 presentafion

11

12
Lead counsel opinion vs local counsel opinion

Local counsel opinion generally limited to local law issues:
Form of mortgage/deed of trust is recordable per state law
Recordation creates a lien per state law
Mortgage/deed of trust enforceable per state law

Property owner/borrower qualified to do business in local state
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Lead counsel opinion vs local counsel opinion

Lead counsel will likely give more opinions:

Commonly asked local counsel opinions
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Commonly asked local counsel opinions

Common formulation of enforceability opinion:

The Idaho Deed of Trust is enforceable against the Grantor in
accordance with its terms, except as may be limited by (i)
bankruptcy, fraudulent transfer, reorganization, receivership,
moratorium, insolvency or other similar laws affecting the rights
and remedies of creditors generally, and (ii) general principles of
equity (regardless of whether considered in a proceeding in equity
or at law).
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Commonly asked local counsel opinions

Another common formulation of enforceability/remedies
opinion adds a “practical realization” qualification clause, like
this:

Certain of the provisions of the Idaho Deed of Trust may be further
limited or rendered unenforceable by applicable law, but in our
opinion such law does not make the remedies afforded by the
Idaho Deed of Trust inadequate for the practical realization of the
principal benefits intended to be provided.
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Commonly asked local counsel opinions

The “practical realization” qualification is understood to mean
that, where inconsistent or legally defective remedies are set forth
in a deed of trust, the remedies provisions (taken as a whole) will
provide the opinion recipient the benefits of its bargain following
a breach by the opinion giver’s client.

Ambiguous?
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Commonly asked local counsel opinions

New York counsel seem to prefer to receive this “material default
comfort” language instead of a “practical realization”
qualification:

The foregoing opinion as to enforceability of the Idaho Deed of
Trust is also subject to the qualification that certain provisions
contained in the Idaho Deed of Trust may not be enforceable, but
(subject to the limitations set forth in the foregoing clauses (i) and
(ii)) such unenforceability will not render the Idaho Deed of Trust
invalid as a whole or substantially interfere with realization of the
EVANS incipal benefits or security, or both, provided thereby e

AnyL LANCEN\ISB RP Seclion\2022-02-02 pre:
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Commonly asked local counsel opinions

The enforceability/remedies opinion subsumes opinions on
status and power of the grantor/mortgagor, authorization by the
grantor/mortgagor, and execution and delivery - these opinions
need to be given, relied on or assumed in order to give the
enforceability opinion.

Local counsel usually gives a status opinion based on secretary of
state certificates, may give power opinion if the entity is formed
in the opinion-giver’s jurisdiction, and assumes authorization,
execution and delivery.
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Commonly asked local counsel opinions

“Bifurcated” choice of law: many loan agreements in transactions
involving parties or collateral in multiple states choose New York
law to govern all but the deed of trust on Idaho property, or the
deed of trust will recite that issues of creation, perfection and
priority of the lien of the DOT will be governed by Idaho law and
all other issues will be governed by New York law.
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Commonly asked local counsel opinions
Typical “bifurcated” choice of law clause:

The provisions of this Mortgage regarding the creation, perfection,
and enforcement of the liens and security interests herein granted
shall be governed by and construed under the law of the state in

which the Mortgaged Property is located. All other provisions of

this Mortgage shall be governed by the law of the State of New
York (including, without limitation, Section 5-1401 of the General
Obligations Law of the State of New York), without regard to
choice of law principles.
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Commonly asked local counsel opinions

Commonly requested formulation:

An Idaho court will give effect to the choice of law provision in
paragraph __ of the Mortgage applying Idaho law to matters
regarding the creation, perfection, and enforcement of the liens

and security interests herein granted and the law of the State of

New York (including, without limitation, Section 5-1401 of the
General Obligations Law of the State of New York) to all other
matters.
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Commonly asked local counsel opinions

Lender wants to know:

- The choice of New York law to apply to “non-loca

Commonly asked local counsel opinions

Lender wants to know:

24
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Commonly asked local counsel opinions

Additional opinions out-of-state Lender’s counsel ust
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Commonly asked local counsel opinions

Typical request:

The Deed of Trust is in form sufficient to permit recordati

26
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Commonly asked local counsel opinions 07

Typical request:

The Deed of Trust is in form sufficient to create (i) a lien on all
right, title and interest of Grantor in and to the Real Property,
including the Leases and Rents, and (ii) an assignment of all right,
title and interest of Grantor in the Leases and Rents.

When giving an opinion like this, consider Bennett v. Bank of Eastern Oregon, 167
Idaho 481, 472 P.3d 1125 (2020)(recordation of a deed of trust does not create a lien; it
instead serves as notice that legal title has passed to a trustee and secures the

beneficiary’s priority).
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Commonly asked local counsel opinions 8
Typical request:

The payment of any interest as provided in the Transaction
Documents will not violate the usury laws or laws regulating the
use or forbearance of money in the State.

- consumer vs commercial loan
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Best Practices?

30

EVANS

2012 Real Estate Finance Opinion Report
https://www.americanbar.org/content/dam/aba/publications/real_property_tru
st_and_estate_law_journal/v47/02/2012_aba_rpte_journal_v47_no2_fall_real_es
tate_finance_opinion_report.pdf

2016 Local Counsel Report

https://www.americanbar.org/content/dam/aba/publications/real_property_tr
ust_and_estate_law_journal/v51/02/2016_aba_rpte_journal_v51_noz_real_estate
_finance_opinion_report_2012.pdf

ABA RPTE Legal Opinion Committee website
https://www.americanbar.org/groups/real_property_trust_estate/committees/re
al-property-committees/legal-opinions-in-real-estate-transactions/

ABA Business Law Section Legal Opinions Committee Resource Center:
https://www.americanbar.org/groups/business_law/committees/opinions/tribar

/
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Don’t wing it - have a process

Understand the building blocks for each opinion given and take the
time to build the opinion

Have a partner or colleague give your opinion a second review
Draft your opinion early in the deal so you aren’t rushed

Study the available opinion guidance - understand what is
being asked of you

Prepare a standard-form opinion

Having a form of opinion you can modify for the deal helps avoid the
last-minute rush that attends most opinions

Be thoughtful about your qualifications, assumptions and

limitations
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QUESTIONS?
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