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Presenter Notes
Presentation Notes
Brief introductions of each. 
In this half hour we want to provide a general overview of this topic, for working for a tribe and having a client who may be tribal. 


OBJECTIVES

Considerations when working in Indian* Country

Working for a Tribe and having Indian clients wnat ca“
Working for a Tribe I |Bﬂ|‘l|

Tribal vs. Non-Tribal Employee for tribal government
Becoming an effective Attorney for a Tribe

Foundations to consider as an attorney for a tribe

Preparing for Tribal clients
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*Indian is a term that we will use since it is a legal term as opposed to Indigenous or Native American, but all terms may be used.
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TRIBAL VS. NON-TRIBAL EMPLOYEE

Are you working for your own Tribe or Learn as much as you can about the
another Tribe!? Tribe’s relationship with the federal
government-historical and current

Do you know the history, do you need Learn as much as you can about the

to do more research? Tribe’s relationship with the State and
local governments-historical and
current

Do you know needed customs or County government relationships?

traditions?

BE AWARE OF WHO ISTELLING THAT HISTORY OF THE TRIBE,WHO’S
POINT OFVIEW AREYOU LEARNING!
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Tribal employee working for a tribe: 
There will be differences depending on if a person is working for their own tribe or a tribe in which they are not enrolled. Or differences if the person grew up on the Umatilla reservation as a Nez Perce member is now wanting to work for a tribe back east. Key to remember every tribe is unique and has its own history, both legal and historic. 
So, do you know the history or do you need to look more into it. 
Using myself as an example, in even working for my own tribe, it wasn’t until I was an attorney here that I learned more intricate details of the legal history of the treaties of the Nez Perce Tribe. Every time I present on sovereignty and our treaties, I learn more an more aspects of the history.


Non-Tribal Employee working for a tribe: 
Which, also keep in mind of who’s point of view of the history you are learning. 
What historically has impacted the tribe and how does that past relationship with the federal or state government shape the relationship today. 
Was the tribe impacted by removal, relocation, sterilization, or has the state attempted to diminish the reservation? 


FOUNDATION TO CONSIDER
AS AN ATTORNEY FOR A TRIBE

Inherent U.S
Tribal . . Treaties
S . Constitution
overeignty
Executive Trust

Statutes Orders Responsibility
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These are a list of considerations when working for a tribe. 

Inherent Tribal Sovereignty: 
History of the Tribe is important to know, each tribe will have different history, treaties or executive orders with the U.S. Government. What is the tribal tradition and culture? Each tribe has their own bilateral relationship with the U.S. Government, what may work for one tribe will not necessarily work or fit for another. 

U.S. Constitution: 
Provides a historical reference to the federal/tribal relationship. 
Indian Commerce Clause – Article 1, Section 8, clause 3, grants Congress the authority to regulate commerce with the Indian Tribes. 
James Madison, concerned about state encroachment on federal authority, submitted a proposal that became article I, section 8, clause 3 of the U.S. Constitution reserving exclusively to Congress the power to “regulate commerce with foreign nations, among the several states, and with the Indian tribes.”

And also provides the Treaty Clause – Article VI, Clause 2 states that, “all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”

Treaties:  
What reserved rights are described in the treaty of the tribe? Did the tribe have more than one treaty? If so, what may have been taken away or negotiated further? But within the treaty era, the US executed more than 370 treaties with Indian Tribes between 1778 and 1871.
Savings Clause within the end of the treaty era statute: “No Indian nation of tribe within the territory of the United States shall be acknowledged or recognized as an independent nation, tribe, or power with whom the United States may contract by treaty; but no obligation of any treaty lawfully made and ratified with any such Indian nation or tribe prior to March 3, 1871, shall be hereby invalidated or impaired.”
Act of Marc 3, 1871, 16 Stat. 566
�Statutes: 
What is the legal make up of the tribe? Have its own code, if so, how far in development is it? Or does the code follow more of the traditional law and customs and that is how their court may operate? Do they have a court system, as some may not.  PL 280.

Executive Orders: 
Again, are their applicable executive orders in place that deal with the specific issue at hand? Or is the tribe you are working for is not a treaty tribe, they may have relevant executive orders that the U.S government uses to recognize them as a tribe. 

Trust Responsibility: 
Cornerstone of the government-to-government relationship
Origin in treaties but now encompasses federal statutes, executive orders, and case law
Fiduciary obligations on the part of federal agencies including protecting treaty rights, tribal self-governance, and managing natural resources for the benefit of tribes and individual Indian landowners.
If the tribe has an Indian Health Service facility or their own police department, how are those funded or made up? Are they an IHS or BIA funded or partially funded, still have BIA officers? 



https://opentextbc.ca/teachinginadigitalage/chapter/11-12-building-a-strong-foundation/
https://creativecommons.org/licenses/by-nc/3.0/

BECOMING AN EFFECTIVE

EMPLOYEE/ATTORNEY FOR A TRIBE

Learn about Tribal
Sovereignty

Learn the Tribe's
consultation policy

Learn the Tribe's
government
structure and
entities

v

What federal
funding does the
Tribe receive

Continual learning
process
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Some of this may be relevant working for any employer. You want to ensure you are educated for the company/agency you are working for. Some of this is may even prepare you for an interview but definitely is something that should be continually learned. 
Each tribe will be different and unique. What state the tribe may be located is also a question you will need to answer, as to if the state is a PL280 state, if so, in what manner or was it retroceded or only certain aspects are concurrent jurisdiction?
Learning the tribe’s protocols-how may laws and policy be passed? ‘
Consultation-what do they allow or not when it comes to consultation, how are meetings requested. 
Respect-like most employers, I think tribes also want mutual respect, they want to trust their employees and want their employees to have integrity in the work they are doing for the tribe. 
As an attorney for a tribe you will learn sensitive and confidential information, regardless of which position you may be in-prosecutor, public defender, inhouse counsel, policy person. Some tribes outsource their litigation but some have their own attorney’s handle it, and with litigation or attempts at mediation, we learn this information and have to abide by our legal ethics but also have to keep in mind some of the information we are learning about the tribe is also valuable information about the tribe that they do not want out in the public. 
This will be a continual learning process, things may change and evolve, same as new laws passed by Congress or as case law changes it may impact the work you do for a tribe. So be open to learing. 
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CONSIDERATIONS WHEN
YOU HAVE A TRIBAL CLIENT
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History can play a role on present day trauma. war (Nez Perce War was in 1877). But what followed was Boarding schools, removal of our Indian families, health disparities, racism, inability to vote in elections, poverty, substance abuse, etc. 

Each family and individual will have their own story, so be mindful of the trauma they may have experienced. Also, trust in the attorney by they client may not come easily. 
Definition of relationship in the HR manual, too… 


https://primarysourcepairings.com/chester-nez-and-the-unbreakable-code/
https://creativecommons.org/licenses/by/3.0/
https://ordinaryphilosophy.com/2018/08/23/photobook-chief-joseph-and-the-nez-perce-camp-at-yellowstone-august-23-1877/
https://creativecommons.org/licenses/by-nc-sa/3.0/

HOW TO PREPARE: JURISDICTION

Jurisdiction is always an initial question but can be more so when working for a
tribe or having a tribal client

Tribal Court, State Court, Federal Court
Civil or Criminal matter?
Where did the event occur, or property involved?

P.L. 280 State! What are the areas of concurrent jurisdiction?

This Photo by Unknown Author is licensed under CC BY-SA
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State court cases this should be asked, but does the tribe have jurisdiction? 


https://en.wikipedia.org/wiki/Maze
https://creativecommons.org/licenses/by-sa/3.0/

HOW TO PREPARE-CONTINUED

The initial meeting

Discussion of facts, and applicable law
Listening to what they are saying
Take notes

Personal Feelings aside
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Initial Meeting:
You take your client as they are, best you can do is advise them, usually in writing, of their rights and consequences, trying to keep them out of jail.  
 
If you have discovery, try to read/view as much as you have prior to this first meeting.  Look for the strengths and weaknesses of the case.
 
Let them tell their story about what happened.  Take notes.

Carmel
Discussion of facts, and applicable Law:
After they tell their story, have a discussion about how to approach the case most effectively.  This is where you may hear what their take on the law is, and note down the issues your client believes are the most important.  

Listening to what they are saying – trauma based interview - �With clients who have firm but perhaps inaccurate ideas about the law, ask them to put some of their questions in writing (via email is good) and try to respond in kind. 
 
First, it signals to the client that I am listening to them, not dismissing their views, and that I am taking their position seriously even if I disagree. 
 
Second, it gives a chance to unpack some of the areas where their legal analysis may have gone wrong and offer a response explaining the law in writing for them. 
 
Giving them a tangible, written response (even if it feels like somewhat of a waste of time) gives them a reference point to look at and return to on these issues.  
 
With particularly contentious clients, keep detailed notes from your discussions and retain any correspondence in the case file.  
 
Some clients may think we are being ineffective when we do not pursue a strategy that we do not think has legitimate footing in the law if it is a strategy that they have become invested in.  Keeping notes helps them and us down the line, since it makes a contemporaneous record of why we made the decisions we made and what was discussed with our clients.
 
Take Notes-very needed. 

Personal Feelings aside:
A lot of times we are dealing with people who are trying to take control, and they are doing to you what they get away with doing to everyone else in their lives. 
You can (and should) simply refuse to entertain subjects that are pure manipulation tactics (e.g., comparing you to another attorney, making the case about you, discussion of your personal shortcomings, peppering you with irrelevant questions or repeatedly asking the same questions in order to waste your time/catch you out in an inconsistency, sucking you into a vortex of imponderables, making you responsible for their emotional well-being, generally trying to put you on the defensive, etc.).  You can tell them you're not going to play games, or you're not going to let them deploy whatever specific tactic they're deploying.  You can also just put it back on them (e.g., "Anything you don't like about me is your problem, not mine," 
or "Your feelings are entirely your own business and nothing to do with me"), and then return them to the subject of their case. 
 
Once you accept responsibility for whatever it is they're trying to hand you, you validate that as a subject of discussion and you only encourage more of the same.  Stay out of the weeds.
 





HOW TO PREPARE-CONTINUED

* Is the case going to trial?
* Voir dire considerations

* Letting the client take the stand
* Ethical/professional considerations
* Philosophy

* Generational Trauma has a true impact on reservations

This Photo by Unknown Author is licensed under CC BY-SA


Presenter Notes
Presentation Notes
Carmel

Sometimes there is nothing to do but set the case for trial.  You have nothing to lose by going to trial
The Tribe has to prove what your client had was actually what they claim it to be, not what the client thought it to be, and the juror's decide what, if anything, to believe
 
Have the expectation that you’re going to trial even if it appears to be a slam dunk against your client and just deal with it.
 
Fighting with them to deal or take a particularly good offer is typically a waste of time and only 
makes them distrust you even more and dig in their heels as to their belief as to what the law is.
 
Voir Dire Considerations:�focus a lot of your prep on the voir dire as you're going to want to strike for cause as many potential jurors that will not see your client’s side as possible


Letting the client take the stand:�Again, sometimes your client just wants to tell their story and be heard.
 
Oral traditions are ingrained …so more effective
 
Let client have his day in court – telling his/her version of the facts and what they think the law is.  You do not have to agree with them or present those views in argument, but the jury will have heard their story.

Ethical/Professional Considerations�Jury nullification—you can’t really ask for this – but present client’s facts, the juror's decide what, if anything, to believe
 
If your client is not interested in offers, let them know you’re willing to take on the fight in the way you’re allowed to.   
 
Fight the fights that aren’t frivolous or totally unsupported.  But let them see you’re fighting for them.  Put good notes in the file, at the end of the day, MAYBE that’ll save you a bar complaint and a lawsuit.  You will not make everyone happy.
 
Let client know “I don’t make the law; I just work within the parameters of it” – this is your ethical duty, and one you are bound to.
 
When you hear “you’re just in cahoots with the prosecutor” or whoever, be prepared to respond to this. You may not be able to get past their inherent distrust of the legal system. 

Philosophy:�Even if you don't agree with the client's beliefs, you can agree with his right to competent counsel
 
Keep faith in the importance of the work you do and your ability to do it. 
As a non-Tribal “tribal attorney,” make certain to use any resources available to you to help you understand any particular client – their family background or personal trauma, and traditions or practices that drive their actions, etc.  This will open your mind to exploring resolutions that take these into consideration.   


https://thebluediamondgallery.com/legal/jury-duty.html
https://creativecommons.org/licenses/by-sa/3.0/

LAST THOUGHTS

It is great to have Indigenous attorneys, but allies can also do great work by
continuously learning, being a gracious guest, and working to meet their clients

needs.

Questions?

Qe’ci'yew’yew (thank you)
Emails:

carmelm(@nezperce.org

jeanettem(@nezperce.org

akelleher@nezperce.org
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