Protocol for Communications Regarding
Unwarranted or Unfair Attacks on the Judicial System

[As recommended by the Administrative Conference and adopted by the Idaho Supreme Court 11-24-09]

Occasionally during judicial election campaigns or sometimes simply as a part of the daily news, a
judicial candidate, private citizen, media reporter or third party group will make an accusation about the
operations of the court system in Idaho or within a particular judicial district. While it is not part of the
responsibility of the Administrative Director of the Idaho Courts to respond to criticisms levied against a
particular judicial candidate during an election campaign, it is most definitely a responsibility to respond
to and defend the operations of the court system from unwarranted, unfair or incorrect attacks. Indeed,
it is one of the responsibilities of the Administrative Director to act as the public information officer for
the Idaho courts to prepare and disseminate accurate information about the courts in order to enhance
the public’s understanding of the important role of the courts in Idaho.

To avoid any concerns that the Administrative Office is engaging in “electioneering” or being overly
defensive, there should be a standard protocol followed each time the court system is under attack.

In addition, unless it is not feasible to do so under the particular circumstances, any response should be
considered in coordination and in consultation with the Chief Justice of the Idaho Supreme Court.

The purpose of this protocol is to deal with errors and misinformation pertaining to judicial proceedings;

to indicate to news media our willingness to provide information about judicial activities or the operation
of the courts; and to provide a means to improve the public’s perception of the justice system and the role
of the courts and judges. That standardized response must necessarily address four questions:

Is this an attack which merits a response?

Does it attack the court system, as opposed to a particular judicial candidate?
What is the best and most appropriate type of response?

What should be the timing for a response?

YV VYV

> Is this an attack which merits a response?
Not every single criticism of the courts merits a response and analysis should be made of the
magnitude or seriousness of the attack. An attack which receives wide dissemination, or which goes
to the very core of the judiciary’s role, or which could erode the public’s trust and confidence in the
court system, likely demands a response. Moreover, the attack or criticism should be materially
inaccurate, so the response does not appear to be “nitpicking,” overly defensive or self-serving.
Likewise, when the criticism, although generally accurate, does not contain all or enough of the facts
of the event or procedure reported so as to misinform the public, it is appropriate to respond to point
out the omitted facts. On the other hand, if it is a criticism of a particular judicial candidate levied
during an election campaign, a response is best left to the judicial candidate attacked.

It is appropriate to respond when judges are simply carrying out their responsibilities mandated by
the Idaho Constitution, statutes or rules, the Canons of Judicial Ethics or the Code of Professional
Responsibility. This is a “teachable moment” at which the public can be helped to better understand
the constraints under which judges operate.

Even if it is a criticism which would ordinarily not deserve a response, some consideration should be
given to whether this is an opportunity for a press release, letter to the editor or interview with the
local paper, to address, in general, some aspect of the operation of the courts which may be misunder-
stood.

If the criticism is made privately to a particular judge or other individual, or if it does not receive
public dissemination, or if it appears in a source which is generally not considered reputable, it is
likely unnecessary to respond, even to correct misinformation.

Consideration should also be given to whether some other organization or entity will likely respond, or
would be the better source for accurate information to correct the misinformation. If the criticism is
vague or difficult to understand, a response is probably unnecessary.



» Does it attack the court system?
Attacks against a judicial candidate’s qualifications, or which raise issues of judicial ethics appropriate
for consideration by the Judicial Council, or relating to a particular court case or decision, are not within
the purview of this protocol. Matters which relate to political or social issues, are likewise not appropriate
for response. On the other hand, when the media or a person criticize the way the courts operate, court
programs or initiatives (or the lack thereof), the proper role of the judiciary, the administration of the
unified courts in Idaho and other topics which relate to the judiciary or court system, it is entirely
appropriate that the public hear a response from the courts which corrects an unwarranted or unfair
characterization. Attacks which impugn the integrity of the judiciary in general or which are based on a
misunderstanding of the judicial system, deserve a response, even if they arise during the course of a
judicial election campaign. It is important in that instance to make clear the response is directed to the
criticism of the judicial system and is not intended as a defense of a particular candidate.

Even if the comments being made are not specifically critical of the judiciary or court system, if the
comments are untruthful or reflect a basic misunderstanding of the courts, a response may be appropriate
to provide correct information. Likewise, if the criticism is directed at the courts, but is misdirected and
should really relate to another branch of government, agency or organization, it may be appropriate to
tactfully point out that the court system is not at fault.

» What is the best response?
Typically, the response should come in the same format as the initial criticism. Thus, a letter to the
editor should be corrected by a letter from the Chief Justice, Administrative Director, or other appropriate
and knowledgeable person. Attacks in the print or electronic media, should be responded to through that
same source, although that may not always be possible if the media is not willing to cooperate. It is also
appropriate to explore whether simply contacting the reporter, the publisher or the general manager will
suffice to get the information corrected, a retraction printed, or an accurate story prepared. If those
options are unavailing, then an op-ed piece with a more in-depth discussion of the topic may suffice.
Finally, it may be necessary to call a press conference, in order to get out the message quickly and
accurately.

If at all possible, this should be a “teachable moment.” In other words, this should be an opportunity
to not only counteract the wrongful information or criticism, but to present accurate information on the
important role of an impartial judiciary or a strong court system. Every effort should be made to “take
the high road” and simply respond by correcting the misinformation, rather than criticizing the person
making the comment or the organization they represent. The statement should be concise, accurate,

to the point, devoid of emotional or subjective terms and in lay-persons’ terms.

» What should be the timing of the response?
Typically, the response time to an unwarranted attack is critical. In waiting a week or longer to respond,

it is very possible that the damage has been done and, because there was no immediate response, the
public will remember only the negative information. Moreover, bringing the subject up again after an
extended period of time, allows additional opportunities to disseminate negative information. If possible,
a response should be made within forty-eight hours. An exception would be if this is an ongoing matter —
it may very well be, in that instance, that a response would be premature and the passage of time will
enable all of the facts to be resolved.

If it is a criticism of a particular program or court initiative, it may be appropriate to take extra time to
formulate a more detailed response because of the complexity of the issue. In other words, considerations
relating to the “teachable moment” concept may outweigh a quick and timely response.

* Several of the suggestions or ideas In this protocol come from the document “Rapid Response to Unfair and Unjust Criticism of Judges”

from the ABA Standing Committee on Judicial Independence
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