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ADMINISTRATIVE MEMORANDUMS INDEX 
As of January 26, 2016 

 
Please note that these Administrative Memorandums will include many memos that have become 
outdated due to changes in rules, statutes or current Department policy.  Some memos have been 
amended or superseded by others, and some may no longer be applicable. 
 

STREAM CHANNEL ALTERATIONS 
 
No.  

 
Title 

 
Signed  

Amended or 
Superseded 

Stmt Stream Channel Alterations Policy Statement 11-24-80 1-4-83 
1. Stream Alteration Permits for Dredge Mining 1-6-75  
2. Extension of Time on Stream Alteration Permits 10-17-75  
3. Right-of-Way Clarification Needed on Permits 3-5-76  
4. Coordination with the Department of Lands when Processing 

Stream Alteration Applications 
4-19-76  

5. Copies of Stream Channel Alteration Permits 9-29-86  
6. Investigation Reports 6-6-90  
7. Permit Application with the Corps of Engineers 3-21-91  
8. Stream Channel Alterations  2-26-91  
9. Stream Channel Alteration Permits and the Endangered Species 

Act in the Salmon/Clearwater Basins 
5-28-93  

10. Outside Agency Comments 9-28-94  
11. Emergency Stream Channel Alterations 2-27-96  
12. Work Exempt from Permitting under the Water Use Exemption 1-14-99  
13. Review of Apps. for Permit on a State Protected River Reach or 

within a Minimum Stream Flow Reach 
8-16-99  
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JOHN V. EVANS 

A. KENNETH DUNN 
[Arecror 

DATE: 

FROM: 

SUBJECT: 

January 4, 

A. Kenneth 
Director 

POLICY STATHIENT 
(supercedes November 24, 1980) 

Enforcement of Title 42, Chapter 38, Idaho Code 
also known as the Stream Protection Act 

Moiling address: 

Section 42-3812, Idaho Code, empowers Department of \\'ater Resources 
employees to issue uniform citations for the enforcement of Chapter 38, 
Title 42, Idaho Code, the Stream Protection Act. Citations and/or warnings 
of violations will be issued only by those classified Department of Water 
Resources employees authorized in writing by the Director to issue citations 
and/or warnings of violation. 

In order to protect the environment of Ielaho's streams and to secure 
compliance with the Stream Protection Act, it is the policy of the Department 
of Water Resources to issue warnings of violations and/or cease and desist 
orders when, in the opinion of the field officer, their issuance will result 
in the desired compliance with the Act and the officer believes the offender 
did not have previous knowledge of the Act. The department policy is to 
issue citations to individuals who previously received a warning of violation 
or a cease and desist order for a violation of the Stream Protection Act, or 
to individuals whom the officer believes either had previous knowledge of 
the Act or \Yill ignore a \Yarning or a cease and desist order. The issuance 
of a citation for any non-mining activity shall first be approved at the 
Regional Supervisor level. 

Warnings of violations provide a record of an apparent violation of the 
Stream Protection Act whereas cease and desist orders not only provide a 
record of an apparent violation of the Act but also are an order from the 
Director, the violation of which is a misdemeanor. Warnings of violations 
should be used in cases of dredge and/or sluice mining violations that 
would normally be considered minimum standard activities, if the operator 
agrees to comply with the Stream Protection Act. If the operator seems 
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somewhat reluctant to y, a citation should be issued. Cease and desist 
orders will normal be used in all situations exc minimum standard min 
violations described earlier. 

Department of Water Resources employees do not ]lave authori 
arrests under the provisions of the Stream Protect on Act. If a 
violator refuses to sign a citation, an immediate arrest cannot be made by 
a department employee. If the employee is accompanied a regular 
peace officer or calls for assistance from a peace officer in the case of a 
serious continuing violation, the decision to make an arrest or not to make 
an arrest will be left to the discretion of the peace officer. If a suspected 
offender refuses to sign a citation and is not immediately arrested a 
peace officer, the department employee s11a11 proceed to obtain a summons or 
arrest \varrant through the appropriate prosecut attorney, \\hich \\'ill 
result in having the suspected violator summoned into court or arrested by a 
regular law enforcement officer. l~e department employee shall be certain 
the information he presents to the prosecut attorney is clear and as 
complete as practical to assist the prosecuting attorney and the appropriate 
authorities in obtaining and deliver a summons or execut an arrest 
warrant. The employee should also expect that a probable cause hearing may 
be necessary before a SUIJUTIons or warrant is issued. 

Department of Water Resources employees do not have authority to seize 
evidence or to execute search warrants. Water Resource employees will rely on 
the use of photographs and the statements of witnesses, if available, as 
evidence rather than taking physical evidence. 

Water Resource employees can ck up abandoned property that has been used 
In a violation of the Stream Protection Act. The employee ,,'ill first att 
to ascertain the ownership of the all individuals 
present or easily accessible. Property will and taken to a 
department office only if cannot 

Water Resource employees sha11 comply with the Governor!s fiTearm policy 
dated SeptembeT 22, 1981, and any Tevisions thereof. 

The DepaTtment of WateT ReSOUTces requests that of Fish and Game 
officials and officeTs enfoTce only those portions of ChapteT 38, Title 42, 
Idaho Code, which deal with the opeTation of suction dredges and sluice boxes 
which aTe capable of moving two or less cubic of stTeam bed mateTial per 
hOUT unless Tequested by a DepaTtment of WateT ResouTces employee to assist 

• 

in the enfoTcement of other portions of the Act. If is also Department of 
Water Resources policy to accept enforcement assistance from Fish and Game 
officials and peace officers on an "as available" basis with the undeTstanding 
that Fish and Game officials and peace officeTs aTe not undeT any obligation 
to provide routine enfoTcement of any part of the Stream Protection Act. The 
depaTtment requests tllat copies of all warnings of violations and citations 
issued by non-department personnel be fOTwaTded i~nediate to the Department 
of Water Resources, Statehouse, Boise, Idaho 83720, Attention: Permits Section. • 

AKD:alw 
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TO: SL~lfl 

fl~l)i.1: A. KClllleth Dunn 

IHTE: Jnl1\1iny (), J975 

OJ' E It AT I ()!'; : ; j) L V U; I m; 
AmnN1STFATIVE tlENOlI.ANDUN 

SUBJECT: ~)TIZEA~\ ALTEl:ATlON PEIUllTS 1'01\ DEEDCE l,jU\ j W; 

The Departlllcl1t of Lcll1ds [cquires a Dredg(~ 1'1ining PermiL for all activily 
involving c(j\JipmcnL ('ilpablc of" IllClv-Lng lI\ore t:hl\l\ LlyO (,11\1i(' yilnl.'; (\\' 11lllt('ri:l\ 

jlcr hUllr. Inlil(' ,ILl liyt\cwLLl" dl'L'dp,l~~; ilrl.' Iwl \11'111\' :::1111,' (\l::.:i~',li :Hid ('<lI',ll'IL\', 

:it. :lPIH',lrs llwt II\Ilsl tirl'dgv:; \.Jit·h :"IL~l:'i')11 lll\',':; ::111.111,'1 1\);111 (1';(1 llll'hl':: ill 
(l:i:IIIH'tcr l'iLII 1\\)(. illOVe' 11,j,) cubi.c ),;I)'{I:; Ill'l" ItC'III', ;\11 ;11)plic;llilll\;: ill'J"lv,lll)\ 

(l'lll .inch (It: I;ni~l~I' lined)',I' , or drcdgci3 ut:1ll'n,'i::c dl'll'lillilwd to he (':ljlClhll' pi 

moving IlIon' tlt:1Il tl,IO c\lbic yards per h()ur ",11<111 Ill' li'c;ILcd i1,~ (l11Y otlter 
llcJl1-'stand<lnl st.rC;llll nit:crntiol1 vJ'Lth t:he pennit: idgncd by (,he Operations 
Divi."ion /\dlllinisl:Lltor :mel comments sought: fl'lllll (,the)' <1(',1.'1)(:iE'.s -- l'spc(,j[lllv 
Lands. 1'111:1J Llction on these applications 1311;11 L be' lit,tel up \lnLil till' Drccii,e 
Nining Permit has iJcl'nissucc1, or until lye Iwve heC'1l Il()tificcl by L;llHI~; tlt:ll: it 

is not rcquiu'cl, lH:,c;luc';c tllnt permit has more ililthoriLy, inclucling req\li.ring 
;1 bllnd, te, protect 1:1\(, :;trc;llll. If the Dredge ~1.l11jllg I'cunit 5.:.; not: is,;llcci [H'fcHe 

our GO-day [ll'oce;;,;ing cle;ldljll'~ ;mel the propos;]1 is olllcTI"j,;c ;lc('(.'\"I::1I>11', Lhc 
J).istri,cl: sl1ulJ1d send the <lpp Ii C::1U.OIl through Hi til ;1 til'11 i Cl J ,"ll1d nilt: i. [\' till' 

;lpplicill1t, l:h,'It: ;1 nl'I'! <I{lplic;lliOiI Hill he n'(~()ll,;id(~r('d \\'i t1lUUl jll't'j\:dicc ;1:; soun 
ClS lhl~ nCCL'S~;ilry J)rcdi~l~ l'lLllill)', Permit :is obt;!iI\('L!. 

Sm;d ]er dJ'cr.ii;l'S UI:\I: d() not nppc;Jr to COIlIC uI\(kr 1:111: ])1 ['d l;(' l'lillin,~ Act ,lUll 
rccjllirc St'I'(,:1111 <llLer;lll(l1l 1)(,l'lniLs; hOl,ll'vcr, s\Jeh ]'('l'Ii1iL':,; m;IY lwi:;~:\l(!c1 Oil ;1 

llLsLriet 1('Ve'l <lfl:('1' <lIlly miIILI1I;I.l conl;lcl Iv.Ltlt 1,,111<]:; ;111t! Fi:311 ;111.1 (::lIl1I'. 

l'ji1ill Uli,rd 11)', ;1 ]'(lsi Li.Ol1 l'l1;1l pl~rlll i U: ;In' reCJu.l n'd 1,1 i,l I ;L1 1 my us tu bel', ill 

H',)trLct: dredge i1l'l:ivi.l:yiC it: bcgins to 1)('(:01111:' l'xll'n,;ivc CI10IIgl1 il\:1 
8 P C' c i fie 10 eel t i () 11 t 11 ; 1l: i t: c; l\I i; e S Ii rob 1. co I1I ~o , It: d 1 i3 (1 <I 1 10 \v r; u s t () P r 011 j h L t 
i1 eli v .1 L yin p r i III C Spiny!1:i n [, h l' d s cI u r '\.Il g c r.L tic: d 11(' r.i I) d ~; C () r ,; II C h ;1\' I: i. v L L \' . 

Any permit i.~3,C;\ll'd 8\1\)\11 d 'inc Lude il ,;l:(ltClllCIII, t:iJ;11 i.l dr.,,':; IlUt ,'oll~;L i [\lL,' ;1 

right to lresp;);;" (111 L,) Ll1ld or Illi.ldng cLlilllh U\\'llI.'d hv oLliers and duc' . .'; ilO!: 

conc;t:i t:ule ;] perm i.1: tll](lc r the [c\;ilw j) redgc 1'[111 i Tli', }\(' I', \'Jork I (lcn ti ()11~:; 11I'('d 

!lot be spcci,[icd elm';l] I(l the fju;Il'l:cr ilcction hut ~;1\(l\1 [ri he (I,; ,;pecLfic (J:~ 
]'(l[:;:;ihlc. The !1pp.LiCilllt ..,linliLd ;ll l.c;lsl L;p('ci.Cy ;1 p;lrl,iClI\;]!' ;;lrC;111I Pl' 

dr:1ill:q;e ;mel Oil J;l1'g(' i:l:I'C cJlIl!; ::;OIl1C rc~:H:h I,; llC'(~l'!;!:,II'V (even i [' scv'cr;ll 11Iilc'!~ 
1011(,'). \.Je C.Jl\ t:IWII pi.;ll'C ;illY Ill'Cl'!>:.;ary rest,ricl i()I1s L() prul'C'('L SP;I\':JliJ1i'" cLe. 

"II Lhe pl'rlnil:. C(lpil"; (If i1U pl'nnU:s ['or clrcdl~ill)" Illll!;1 \)('. :.:l'lll: l:n l'i,;it ;1 Ill.! 

Cam(' and j,;lllds. The Forest Service may also ,.fish copi,'!; for \,'ork 011 Forest: 
.La !lei . 

cit) not: rCI[lli.rl' l'l'1'llli.l:S. 



TO: 
FR01'1 : 
DATE: 

S Laff 
Ken DIlIlll 

lWl.IV\ 11 ()~jS U [V 1 S ION 
I\Di'lI N I STI\/\T 1 V[ r'1LHOI~I\NUU~1 

October 17, 1975 

,I li;,.1 I j :! ! \, 

SU8JECT: EXTENSION OF TIt~E ON STRE!\r~ ALTU\ATlOil PU\I,1ITS 

Ext.ensions of LilHe I' til' IltlsL IllTI111ts Llli\t 11(\\,(: ('~:pij'(:d !l(l:;l: :,I"\'I'd1 
administrative problems. All liles that havc: expin)ci ill'!' IlIicl'oi"ill;:Cri 
in the State Office and are IlOl: as easy Lo \'lOd: I,!ith d:; folder:; 11'<lil1-
tained for activo permits. Also, condHions at the si t.c IIlJy d(ln~Jc 
over a lone) r;cr'ioc! of time and <1 nOI'! rev'iev! hy nUI(:I' illl.erc'stt:d 
a~jencies is I'lalTi1nt(.'d. For these rei1S0ns, Lh(~ fo'llcMilig policy is tu 
be fol'lmved in s,Wi1nting extensions. 

1. Extensions of tillie \'Iill only be (Jrantcd v;hen a rcqw:st is Il1clcie pl'il)i' 
to expiration of the perillit or no lat.er thrill 30 tldYS 1lol'lill<1 the 
expiration cJ(lte. An exception to this l'Io111d be \'1111,')'(' p)'(lvi iOII;; 
for future extensions VJere Il1Cldc I'lhcn illiticll i1ilprOVcll 1'/,1(; (ll'<lIIt:(~cI. 

2. {\tl extension of tillie IIlUSt be requested in IYr-itiJl~1 alld ~lri1ntc:d by 
letter from the Department, 

3, Department personnel authorized to fjfilnl: tile ()1'i~lilli11 ICrJllit (i\,(' lll:;o 
author'izecl to ~Jrllnt (.::xtcnsions. \'Jh(~re Lhe: clisl.ricL SI.IIIC),Vl Dr (1pprovc~, 
the permit he Illay also grant the ext(~nsion. 

4. Upon receipt of un extension rcqucst Clnd [l),10r to lun-lclJ'dillllit tu 
the Stute Office or gl'untin\J appr'oval (It t.he di:,L)'icLll'v(cl, I' 

district shall contilct intel'ested aqencies to ilJStln~ U1i.lt till? tin.il1\j 
change I-lill not hav(~ a detrilllcntCll effect. 

In sOlTIe cases vlhere extcr;sions Illight be contelnplatcci Ull il perl1lit, tile 

original permit cover letter SlIOUld inform the applicilnt of tile; deadlille 
for an extension request. 



TO: 
r r~Oii: 

~~ : .. (\ fi: 
f~\.; 1I i lUli 1 I 

DlITE: i'I,)n:11 '" 1'J?i) 

[1 Pi .. :.: /\ I' j i, Ii' : 'I ; I ~ \1'1 (, 1 t i!' ~ 

/\Ilil [Ii [:;T 1<1\ II VL, i:1 r::)IJd, i 'II;', 

SUGJlCT: In GilT -Of -viiI '{ Cl/\IU II C/\T n:1 iil,LiJLU Ur,i :-::: 1\ ') 

I\CC(lUSC~ or oee,)) i(lll<ll illl i ell;lil:; tlllll. ,I)'i "", \"iilll ,I:i ,'i 11'1, i i 1"/: i', ,I,'il I,,' 
i)11 ill'pliCi)J\l, I\'IHI 11/<1'/ IHl\" l',':11 d 11 1"1I,1 ,) t \I" ,1:1 :i, !:I! 'I" ',;" , I), 

full (JI'II Iii) ;, i.d Lel',l'lll ::lli' II \,(: ,',iI ,I Ill! III' :,' 'I,: Iii ,I, 'I)' I ,", :' i:, 
iss 1I (~CI : 

TII'i::, !'I'lllIi!. <i',le:, 11(,( CI'II:,I i:1 ii': 

t,ntXC:S[!iIS(; (IC)'US:; or I'lork (11:un 
o Llli~ I"; . 

d 11 (, 

i) I 'I' 1 'I" I' I \ 

,. , I 1;: i ~ " j' , 
\' j -'" I, 

I " ! l ) 1 \ (; I I ~ : ,1 i \ I 

H()pc~flllly, Lilio, \'Jill f.0lilllill,\t:r; till' ,ll:;(,illili l \ 11:'11,'11': \1',11:': (11fl' l'I'I'I:lil. 

as an cX(tlscfo)' In:;pils:-;. \':i1c)'c diifli'()I'ri,I:,' Lil(' (1II,:iti'ljl I;IIUI: I ([ i,(" c> 
jlilndccl to inc:'I!illc S!'('l;i,d )'I'fCI'('rlV: I,I) til(: !()I';I(i,;,:; 1,[ :, :),1: ,:Iii! 

[(let that Oil)' JWI'ifli I. !lUI": 01' d(lcs ilill Iii 1\111. ,'I'i'" ii"" 1:"'1' I~' 

/\~,D: \.JFG 



TO: 
f f«)~1 : 
!J/\T I: : 

SUBJECT: 

/\ 11 I<oqi ons 
/\. nncth Dill1ll 
/\pri 1 '! 9, '197Cl 

O!'[[U\T101'i(; IljVT:;rm; 
/\DI'1 un STI\/\Tl VI nlJ'IOIU\11I11It1 

COOI~[)lN/\TlON \~ITII TIII~ DLPl\lnr'IUn Ol~' L/\NDS \<1 
ALTERATION APPLICATIONS 

/\t a recent Illeetin~l betl'll~en this purt-mont alld the Dep,}dliiont of I.llrlds, the 
existing Hemoranduill of I\greellH~nt rccliH'dinCJ stn~i1m alteration \'iOl'L \,,',IS lhscussccl 
as II/ell as House Bill fio. 5Gl PilssccI by the r('cont ll'~li{,lillllrc rC"juil'il1\j SIWl:iric 
coord'inCltion b(~t\'jCCll the t\'10 dcparU:)('lltS. /\<; il l'l'~)uIL 01 Lllls, Ull~ lolll)\'linq 
procedures are to be fo'\1cJI'Jed Ivhen process'ing ilpplicaLions. 

1. /\1 decisions of the Department must incliidc (\ ~;t;\L(,\11\:I1LilicliciILil1q 1,,'IH'lhL:)' 
or not our pennit constHutes approval from thc Dt'Pil\'t,111l:nt of 1_<JIIds, 

2. \'Ihellever il region vriSfH0S to process an app1icat"ion a~j f~irrillluill S ncJarcis v/Ork, 
it must still transmit il copy of the application to the:: Departillent of Lands 
(Bill Scribnet iil [loise) and allO\v them 10 days to COllllllcnt be n: tak'in9 
action. 

a. In those situations I'/he::re the rC(jion feels quicker action on illl clppli-
cation is de::sirilblc, telephone contact vlith the Uc:partlllent of nds 
must be made:: to insure, thil t: they hilve all o)l[lortllni I,y 1'01' CClilllliCllt. \.nh'il 
8in Scribner C(\1l110t be rOcichcd by phorw, II :;llUlild <1tl,l:lllpl, 1.0 \:clI1tact 
e::ither Terry I'la'lcy - I\cJlllinistrator of till' [)cjlrll'lIl1CII of I_rInds' J:ll\'lh 

Resources Division, or Patti llanis - SCl'iL1I1Cr's s(~Crctilry. 

3. l'lhenever this Departmcnt I'r::vievls a propoc,al 'in the fielcl prior to or at the 
til1le the application i:, bein~J 1l1ilde, a copy of our ficld report should be 
included \'1ith the ilpplication I'II1CI1 it is sent: to tile' UC'i1,)rLI:I(;nL or L(lnd~; for 
cOllllllent. Fi e 1 cl COllnllcn ts from the s La ff I'IOU 1 cI ili d the Depil rtll1cn l: () f Lundsi n 
fOrillulating cOlllments. 

1\5 part of House Bill 56'1, prOV1S10liS iln' made for thc~ l)cpartment of I'later 
r~esources to COllll1lent on Departillent of Lands' c1red~Jc Il(\rlili t: clJllll iCilt:ions (l!ld to 
il11ol'1 the Department of L,)IHls to incluclein thoir penllie sLiltclllcnL~~ inclicClt'iI1:1 
whether or not it also constil:uLes DCpilrtment: of Hdtr::r I(c"ourcc~; (lpprov<11. \'ic 
cannot reach il decision re(Janlill~1 a strealll all:erilt'ioll perillit until ot,her u\Jelicies 
hiWC ill so COl1l1llcntc'cl to w; Oil t:lw proposal. [:or tili s reilson, the ilOII(l rtlllent of 
LaJlds I'li11 prov'icJc: copies of dredrJc iJppliciltions to oLhc)' (l(Jcncic:s and (',:;k that 
thew include COllllllents jlcdilinilllJ t.o thc' streall1 (\'It(~rill:i()n (let \'ihen rc:plyinq. \'Je 
I'lill either get oLher il(Jency COllllllenLs directly'from tfios(; tH!('ncics or throll~Jh 
the Departlllent of Lilnds before \'Ie make u decision vrith n~cl(}rd to strealll aHcra-
tiol1 aprroval. Since process'in~J of a dredge permit lIon11Jl1y takes lonqer than 
the 60 days providcd for 'ill our act, yl/e should refrain from C\ttelllptil1~J to ~wt a 



:icparate stl'C(lll1 d1 ('(lLiOll (lpplici\l:ion 011 1/1) uhf:)",' (1 (\)'1:(\\11' 11l'iilliL i', n:\lllil'l:\.I. 
This \'Iill allol'/ us toisslic approvil] uncle;)' Lhe SI.TCdl1l CildllIH:1 IlroLcctiol1 I\d (IL _ 
the) salilc tillle tho dn~d~w p(:Y'lnit i:; approved aile! Vlill Ilot 1ill:i L US to the 60 cJilY .. 
processing requirement -- since t Dcp(lrtmc:nt 0[' \'i-lLcr f~()~;\llll'('(:S l'iOI,'I\! nnt l!,lVC 
received a stream altcrilLiol1 appiic(ltion iJnd be bound by ,lilY :)pl~cific tilllc: l"illlitS. 

• 
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TO: Stream 

FROM: 
\ 

! 
I 

1 Specialists and Regional 

Legal; Division and 
oung, ~dministration 

RE: Investigation Reports 
i 

DATE: June 6, 1990 

CECIL D. ANDRUS 

GOVERNOR 

R. KEITH HIGGINSON 
DIRECTOR 

Department of Water Resources 
Wp.stern Regional Office 

Any investigation report pertaining to a criminal matter 

must include and specifically allege facts that inform the 

reader that a violation of the law has occurred. The 

investigator must take care to focus in on the legal elements 

of the crime and avoid being distracted into writing a 

narrative about his observations involving the issuance of 
! 

the citation. 
I 

Theinves~igation report must allege facts to 

convince the prosecutor that the legal elements of the 

offense have been met. 

The operable language in § 42-3803 that provides the 

elements for the criminal offense is as follows: 

No applicant shall engage in any project 
or activity which will alter a stream 
channel without first applying to and 
receiving a permit therefor from the 
director. ' 

Each and every legal element in the above offense must 
, 
1 
I 

I 
! 
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~ a succes 1 
! 

·his attorney issuccessf~l in that there a 

reasonable doubt 
I 
I 

even a single e , then the 

prosecution will fail. 

Element No.1 

allege and prove 

AND is proposing 

Element No.2 

"Applicant" - Defined in 42-3802(a) must 

that suspect fits into one of the categories 
I 

i 
i to alter a stream channel. 

"Engage ~n any project or activity" - Must 
; 

allege and prove that suspect or his agents were the 

'bI ' ,i , 't responsl e partles, l.e~ who performed the actlvl y that 
I 

resulted in the alteratibn. 

Element No. 3 "Alter" as defined in § 42-3802(b) must 

allege and prove that the suspect's project or activity 

~ either obstructed, diminished, destroyed, altered, modified, 
. .. 
; I',. 

relocated or changed the; natural eXlstlng shape or direction 
i 

of the water flow of a stream channel. 
I 

Element No.4 "WITHIN pr below the mean high water mark. 
I 

Element No.5 "stream channel" as defined in § 42-3802(d) 

must allege and prove watercourse is 
, 

a) natural watercourse of perceptible extent 

b) course has· definite bed and banks 

c) confines and conducts continuously flowing water. 

It may also be necessaryi to include an explanation, depending 

on the time of the year,iwhy the stream channel is dry, i.e. 

flood channel adjacent to a flowing channel or diversion 

• 
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, 

i 

IINo " and 
, 

does not possess a permi~. 

Element No.7 Activityjdoes not fall under the exceptions 

for irrigatiory listed under § 42-3806, reservoir projects and 
! 

port districts of § 42-3807, or,the Lake Protection Act of § 

58-142 et seq. i 

These are the eleme~ts the prosecutor must prove to 

prevail. Your investigation report is a road map for the 
I 

prosecutor to prepare his case. Moreover, if you are asked 
i 

to testify at trial, the: prosecutor's questions will track 
; 

very closely'to the elements. 

Because ,of the need'to be fully prepared to demonstrate 

these elements and ~o have the county prosecutor fully 

briefed, it is always necessary to prepare a written 

investigation report especially {f a citation has been 

issued. To allow adequate time for preparation of the 

report, citations should normally be issued only when an 

ongoing violation js actually encountered or it appears the 
I 

violation will soon be recommenced. otherwise, an 

investigation report should be prepared and submitted for 

state office review,befote asking the prosecutor to file a 
! 

complaint. Remember, you can always issue the citation to 

the violator at a later date after fully investigating the 

matter and touching bases with the state office. 

• 

• 

P • 
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commission of the it 

accurate date for the violation. 
I 
i 

one 

important to establ 

The state 'office is; to be advised immediately of 
! 

an 

significant violations and citations and provided copies of 

draft investigation reports prior to submittal to the 

prosecutor. 

i 
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To: 

From: 

MEMORANDUM 

Regional stream Channel Protection Specialist 

L. Glen Saxton ~ 
RE: PERMIT APPLICATION COORDINATION WITH THE CORPS OF 

ENGINEERS 

Date: Harch 21, 1991 

Stream Channel Alteration No. 7 

The Corps of Engineers (Corps) has recently advised the 
department (IDWR) that in some cases, rDWR has not timely advised 
the Corps of applications which rDWR has approved under minimum 
standards. In the particular example cited, rDWR sent a copy of 
an application and IDWR's approval of it to the Corps at the same 
time. Obviously, if the Corps does not have an opportunity to 
review an application before rDWR approves it, there is potential 
for conflict between our approval and Corps requirements. 

In order to prevent this from happening in the future, rDWR • 
offices are to notify the Corps of applications prior to permit 
issuance by IDWR. After determining that our permit will not 
conflict with Corps requirements, IDWR may then issue a permit . 

• 



• 

• 

ADMINISTRATORS MEMORANDUM 

TO: REGIONAL STREAM P~~CTION SPECIALISTS 
FROM: NORM YOUNG /V -r 
DATE: FEBRUARY 26, 1991 

o IT:: " •. ~ ,e;: ~ \I ED 
ii~·a~!~~~ 

MM 7. 5 199\ 
NO'I'. Irl:::RN RC:GION 

: IJ Vi R 

SUBJECT: STREAM CHANNEL ALTERATIONS SCA No 8 ----

To resolve the differences in permits issued from the Dept's 
Regional offices, we need to use a standard permit format. To 
insure a coordinated permit program, all regions are asked to use 
the following letter format when drafting permits. 

"STANDARD OPENING" 

Dear M ...... . 

This office has reviewed the above referenced application for a 
permit to alter a stream channel and has prepared a decision as 
provided for in section 42-3805, Idaho Code. 

You may consider this 
channel shown on your 
conditions listed below. 

SPECIAL CONDITIONS: 

letter as a permit to alter the stream 
application provided you adhere to the 

MINIMUM STANDARDS (These standards are established in the 
Stream Channel Alterations, Rules and Regulations dated March 1, 
1985, and are enclosed with this permit.) 

"Reference Appropriate Standards Here" 

EXAMPLE: 9,1 - Construction Procedures 

9,2 - Dumped Rock Riprap 

9,3 - Wire-Enclosed Gabion Riprap 

etc. 

"continue with Special Conditions pertaining To Specific Job" 

EXAMPLE: 

• 

No equipment shall be operated in the flowing portion of the • 
stream channel. 
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A permit is not required from the Department of Lands. 

This permit does not relieve the applicant of the responsibility 
to obtain a permit from the U.s. Army Corps of Engineers if a 
permit is required. A copy of this permit has been provided to 
the Corps for their review. 

This permit shall expire on -----------------------

"STANDARD CLOSING" 

GENERAL CONDITIONS: 

This permit does not constitute any of the fOllowing: 
a. An easement or right-of-way to trespass across or work upon 

property belonging to others. 
b. Other approval that may be required by State or Federal 

Government, unless specifically stated in the special 
conditions above. 

c. Responsibility of the Department of Water Resources for damage 
to adjacent properties due to work done. 

d. Compliance with the Federal Flood Insurance Program, FEMA 
regulations or approval of the local Planning and Zoning 
authority. 

The permit holder or operator must have a copy of this permit at 
the alteration site, available for inspection at all times. 

The Department of Water Resources may cancel this permit at any 
time that it determines such action is necessary to minimize 
adverse impact on the stream channel. 

CONDITIONS AND CONSTRUCTION PROCEDURES APPROVED UNDER THIS PERMIT 
MAY NOT COINCIDE WITH THE PROPOSAL AS SUBMITTED. FAILURE TO 
ADHERE TO CONDITIONS AS SET FORTH HEREIN CAN RESULT IN LEGAL 
ACTION AS PROVIDED FOR IN SECTION 42-3809, IDAHO CODE. 

If you object to the decision issuing this permit with the above 
conditions, you have fifteen days in which to notify this office 
in writing that you request a formal hearing on the matter. If 
an objection has not been received within fifteen days, the 
decision will be final. 

If you have any questions, please contact this office. 

sincerely, 

Someone 

cc as needed 

• 

• 
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To: 
From: 
Date: 

Re: 

ADMINISTRATOR'S MEMORANDUM 

Water Manag~ViSiOn 
Norm Young )J~ 
May 28, 19 

Stream Channel Alterations No. 9 

Stream Channel Alteration Permits and the Endangered Species 
Act in the Salmon/Clearwater Basins 

The Endangered Species Act prohibits the taking of an 
endangered species and authorizes legal action and penalties 
against those who take an endangered species. The meaning of 
"take,1I as defined by the act, is "to harass, harm, pursue hunt 
shoot, wound, kill, trap, capture, or collect, or to attempt to 
engage in any such conduct." U.S.C. § 1532 (19). 

When the activities of an agency of the federal government may 
jeopardize the further existence of an endangered species, the 
agency is required to consult with the U.S. Fish & Wildlife Service 
(F&WS) or the National Marine Fisheries Service (NMFS) , depending 
on which agency is responsible for a listed species. Generally, 
F&WS is responsible for land and fresh water species & NMFS is 
responsible for marine species. Consultation requires the 
submittal of biological information about the species, and 
the agency responsible for the species must issue a biological 
opinion. 

There is no corresponding law requiring states to consult in 
any regulatory, permitting or funding action. Legal scholars are 
uncertain whether indirect permitting or regulation which allows a 
third party to engage in an activity that will result in the taking 
of an endangered species is by itself a taking. The Department of 
Water Resources believes its permitting and regulation functions 
cannot be construed as a taking. 

At least with respect to the issuance of stream channel 
alteration permits, representatives of NMFS have informally told 
the Department that issuance of our permits is not a taking. A 
permit holder may break the law, however, by incidentally taking an 
endangered species while otherwise working in the stream channel 
pursuant to one of our permits. 

Despite an interpretation that our permitting is not a taking, 
we should be cognizant of both the letter and spirit of the 
Endangered Species Act. The following summarizes how we should 
process a variety of stream channel alteration applications. 

• 

• 
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one-Stop Recreational Dredge Permits 

The Department will continue to issue one-stop recreational 
dredge permits with the following condition: 

This permit does not authorize the taking of any threatened or 
endangered species, or the destruction or degradation of any 
critical habitat of any threatened or endangered species. 

Once a year, the Department of Water Resources, with the 
assistance of both state and federal agencies, including NMFS, will 
refine the stream closure list to exclude streams or restrict 
dredging during periods when salmon may be present to insure there 
will not be a taking. In other words, the one-stop permits should 
only authorize mining where and/or when there is no possibility 
that salmon at any point in their life cycle can be taken. 

Long Form Stream Channel Alterations - No Corps Participation 

Once in a while, the Department receives an application for 
stream channel alteration over which the Corps of Engineers has no 
jurisdiction. These applications typically propose the removal of 
material from the stream channel, but no filling of the channel, 
which would invoke Corps review. 

We must seek comment from the Corps for these applications, as 
well as comment from other agencies. Furthermore, the Department 
should send a copy of the application to NMFS for review whenever 
a stream alteration application proposes work in the 
Salmon/Clearwater Basins. 

If an application is approved, it must be carefully 
conditioned to prevent the taking of an endangered or threatened 
species using the following condition: 

This permit does not relieve the permittee from complying with 
any applicable provision of federal law, particularly the 

taking of any threatened or endangered species, or the 
destruction or degradation of any critical habitat of any 
threatened or endangered species. 

Long Form Stream Channel Alterations - Corps Participation 

For joint Department-Corps applications, the 404 permitting 
process forces the Corps to consult with NMFS. The Corps must also 
consult with NMFS about the possibility of jeopardy to endangered 
species when issuing and administering nationwide permits. 
Conditions imposed by the Corps should always address concerns 
about jeopardy to the listed species. We should not ignore 
concerns about listed species simply because the Corps 
participates, however, but should independently inquire about the 
effects of the proposal, and, at a minimum, use the same condition 
imposed on other long form approvals. 

• 

e 
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September 28, 1994 

Administrative Memorandum No. 10 
Stream Channel Alteration - Outside Agency Comments 

MEMORANDUM 

TO: Regional Managers, 
Stream Protection unit 

FROM: Norm Young ~~ 

The purpose of this memorandum is to insure that the Department 
of Water Resources is meeting our responsibility as outlined 
under § 42-3804, Idaho Code. Application--Review by the director . 

section 42-3804 of the I.C. requires IDWR to consult with other 
state agencies having an interest in the stream channels to 
determine the full effect of any proposed channel alteration. 

Some of these agencies do not feel their time and comments are 
being utilized by the department in this regard. I also realize 
that sometimes the comments submitted by these agencies cannot be 
considered under our specific authority. 

However, as a matter of clarification on this point the 
department will consider all comments submitted which are 
required by the SCA act. If the comments suggest conditions of 
approval or actions which exceed our authority, are unwarranted 
or cannot be reasonably included into the permit, the commenting 
agency must be contacted and advised of the problem and given the 
opportunity to modify or withdraw the comments. 

If you are having a problem with a particular individual or 
agency please feel free to refer the problem to me or Erv Ballou . 
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high water and flooding conditions on streams 
Resources to respond expeditiously 

of 

occurred during the recent 
is to be deemed to have been 

rules provided application 
any 

The department's Stream Channel Protection personnel not issue cease and desist 
notices violation or to persons taking' to or 

in areas covered by a declaration of disaster emergency except in unusual circumstances 
approved in advance you or your designee . 

lssue administrator's to policy. 
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