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ADJUDICATIONS MEMO #13A 
 
 
 

TO:   Adjudications Bureau Staff 
 
FROM:   Dave Tuthill 
 
UPDATED:  November 13, 2000 
 
RE:   Fees for Claims filed in Snake 02, Hurd Gulch, and Fosha Adjudications 
 
I. Snake 02 Adjudication 
 
In 1981, an adjudication was commenced of rights to surface water from the mainstem of 
the Snake River from Milner Dam to the Idaho-Oregon border, which is referred to in-
house as the Snake 02 Adjudication. Claims were taken, and fees were paid under the old 
fee statute. The Snake 02 Adjudication was dismissed by order of the district court dated 
June 12, 1989. Claims previously filed in the Snake 02 Adjudication must be refiled in 
the SRBA. 
 
When a claim is filed in the SRBA for a water right that was claimed in the Snake 02 
Adjudication, the claimant should be credited with the amount of the filing fee that was 
paid for that claim in the Snake 02 Adjudication. This is true even if the person claiming 
the water right in the SRBA is not the same person that claimed it in the Snake 02 
Adjudication. 
 
The Snake 02 claims are in the water rights database with an A02 basin number (there are 
also a few with an A36, A37, A51, or A63 basin number.). A list of the claim numbers 
and the amount of the fee paid for claims filed in the Snake 02 Adjudication is attached to 
this memo. (Note that if the same claim number is listed twice on the attachment, 
different claimants filed separate claims for the same water right and paid a filing fee. 
When one of these claims is re-filed, only the amount paid by that claimant (or its 
predecessor) should be credited to that claimant.) 
 
Of course, the next question that is bound to arise is how does the credit work when a 
claim previously filed in the Snake 02 Adjudication is split in the SRBA. The amount of 
the fee paid should be split in the same proportion as the split in the amount of water 
claimed, and rounded off to the nearest dollar. 
 
II. Hurd Gulch Adjudication 
 
Hurd Gulch is in the same status as the Snake 02, so the filing fees should work the same 
way. The claims filed and the fees paid in the Hurd Gulch Adjudication are as follows: 
 
A63-00500 - $35.00 A63-04544 - $35.00  



A63-00501 - $45.00 A63-08180 - none  
A63-03629 - $10.00 A63-08311 - $10.00  
A63-04383 - $35.00 
 
III. Fosha Adjudication 
 
The Fosha Adjudication was an adjudication of ground water rights in a nine section area 
in Cassia County, which was consolidated with the SRBA. The claims filed in the Fosha 
Adjudication are considered to have been already filed in the SRBA, and have already 
been entered in the adjudications database. Those claims include the following: 
 
A43-00479 A43-02350 
A43-00480 A43-02351 
A43-00481 A43-02356 
A43-02346A A43-02476A 
A43-02346D A43-02483 
A43-02346F A43-02506 
A43-02349 A43-04320 
 
Claim # Fee Claim # Fee Claim # Fee  
02-0001 45 02-0046 45 02-0091 0 
02-0002 45 02-0047 45 02-0092 0 
02-0003 30 02-0048 30 02-0093 0 
02-0004 45 02-0049 30 02-0094 0 
02-0005 45 02-0050 45 02-0095 0 
02-0006 165 02-0051 45 02-0096 45 
02-0007 30 02-0052 65 02-0097 45 
02-0008 30 02-0053 225 02-0098 30 
02-0009 30 02-0054 185 02-0099 10 
02-0010 30 02-0055 45 02-0100 10 
02-0011 30 02-0056 205 02-0101 45 
02-0012 45 02-0057 45 02-0102 30 
02-0013 65 02-0058 30 02-0103 0 
02-0014 305 02-0059 30 02-0104 65 
02-0015 45 02-0060 105 02-0105 185 
02-0016 85 02-0061 145 02-0106 30 
02-0017 30 02-0062 30 02-0202 10 
02-0018 30 02-0063 45 02-0203 10 
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Claim # Fee Claim # Fee Claim # Fee 
02-0019 30 02-0064 2255 02-0204 10 
02-0020 30 02-0065 725 02-0205 10 
02-0021 30 02-0066 0 02-0206 10 
02-0022 30 02-0067 185 02-0207 10 
02-0023 30 02-0068 205 02-0208 10 



02-0024 30 02-0069 30 02-0209 10 
02-0025 30 02-0070 45 02-0210 10 
02-0026 45 02-0071 45 02-0211 10 
02-0027 30 02-0072 30 02-0212 10 
02-0028 30 02-0073 65 02-0213 10 
02-0029 1212 02-0074 10 02-0214 2575 
02-0030 30 02-0075 30 02-0215 0 
02-0031 85 02-0076 65 02-0216 0 
02-0032 30 02-0077 125 02-0217 0 
02-0033 0 02-0078 1675 02-2001A 10 
02-0034 0 02-0079 0 02-2001B 10 
02-0035 0 02-0080 10 02-2016 10 
02-0036 0 02-0081 10 02-2018 10 
02-0037 0 02-0082 45 02-2027A 10 
02-0038 15 02-0083 425 02-2027B 10 
02-0039 15 02-0084 30 02-2032 10 
02-0040 15 02-0085 65 02-2033 20 
02-0041 45 02-0086 45 02-2034 10 
02-0042 30 02-0087 0 02-2036 10 
02-0043 30 02-0088 0 02-2040 10 
02-0044 45 02-0089 0 02-2041 10 
02-0045 45 02-0090 0 02-2042 10  
02-2043 10 02-2113A 10 02-2175C 10 
02-2044 10 02-2113B 10 02-2175D 10 
02-2047 10 02-2114 10 02-2175E 10 
02-2051 10 02-2115 10 02-2176A 10 
02-2052 10 02-2118 0 02-2176B 10 
02-2053 0 02-2124 10 02-2176C 20 
02-2054 10 02-2126 10 02-2177 10 
02-2055 10 02-2128 10 02-2178 10 
02-2056 10 02-2129 10 02-2181 10 
02-2057 10 02-2130 10 02-2182 10 
02-2059 10 02-2133 10 02-2183 10 
02-2060 10 02-2134 10 02-2184 10 
02-2061 10 02-2136 10 02-2185 10 
02-2063 10 02-2137 10 02-2186 10 
02-2064 10 02-2138 10 02-2186 10 
02-2065 10 02-2139 0 02-2191 10 
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Claim # Fee Claim # Fee Claim # Fee 
02-2066 10 02-2144 10 02-2192 10 
02-2068 10 02-2145 10 02-2193 10 
02-2069 10 02-2148 10 02-2194A 10 
02-2070 10 02-2149 10 02-2194B 10 
02-2072 10 02-2150 10 02-2194C 10 
02-2073 10 02-2150B 10 02-2195 10 



02-2075 10 02-2152 10 02-2196 10 
02-2076 10 02-2153 10 02-2197A 10 
02-2077 10 02-2154 10 02-2197B 10 
02-2080 10 02-2155 10 02-2198 10 
02-2082 10 02-2156 10 02-2199 10 
02-2083 10 02-2157 10 02 - 2201 10 
02-2084 10 02-2159 10 02-2202 10 
02-2085 10 02-2160A 10 02-2203 10 
02-2086 10 02-2160B 10 02-2204 10 
02-2088 10 02-2161 10 02-2204 10 
02-2090 10 02-2162 10 02-2205 10 
02-2091 10 02-2163 10 02-2206 10 
02-2092A 10 02-2164 10 02-2208 10 
02-2092B 10 02-2166 10 02-2209 10 
02-2094 10 02-2167 10 02-2209 10 
02-2096 10 02-2168 10 02-2210 10 
02-2097B 10 02-2170 10 02-2211 10 
02-2098 10 02-2171 10 02-2211 10 
02-2100A 10 02-2172 10 02-2212 10 
02-2100B 10 02-2173 10 02-2213 10 
02-2102 10 02-2174 10 02-2214 10 
02-2106 10 02-2175A 10 02-2215 10 
02-2107 10 02-2175B 10 02-2216 10  
 02-2217 10 02-2298 10 02-2405B 10 
02-2218 10 02-2305 10 02-2406 10 
02-2219A 10 02-2308 10 02-2407 10 
02-2219B 10 02-2313 10 02-2409 10 
02-2219C 10 02-2314 10 02-2418 10 
02-2220 10 02-2318 10 02-2420 10 
02-2221 10 02-2336D 10 02-2422 10 
02-2222 10 02-2339 10 02-2423 10 
02-2240 10 02-2340 10 02-2424 10 
02-2241 10 02-2341 10 02-2428 10 
02-2242 10 02-2345 10 02-2429 10 
02-2243 10 02-2353 10 02-2432 0 
02-2245 10 02-2354 10 02-2433 10 
02-2246 10 02-2355 10 02-2436A 10 
02-2249 10 02-2356 10 02-2437 10 
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Claim # Fee Claim # Fee Claim # Fee 
02-2250 10 02-2357A 10 02-2439 10 
02-2251 10 02-2357B 10 02-2440 10 
02-2252 10 02-2358 10 02-2441 10 
02-2253 10 02-2361 10 02-4000 10 
02-2254 10 02-2361B 0 02-4001 10 
02-2255 10 02-2363 10 02-4003A 30 



02-2256 10 02-2367 10 02-4003B 85 
02-2258 10 02-2368 10 02-4004 85 
02-2259 10 02-2370 10 02-4005 45 
02-2260 10 02-2371 10 02-4006 45 
02-2261 10 02-2372 10 02-4007A 30 
02-2261A 10 02-2375 10 02-4007B 30 
02-2261B 10 02-2376 10 02-4008 45 
02-2262 10 02-2378 10 02-4013 85 
02-2266 10 02-2379 10 02-4015A 65 
02-2267 10 02-2380 20 02-4015B 85 
02-2268 10 02-2383 10 02-4017 30 
02-2269 10 02-2384 10 02-4019 45 
02-2271 10 02-2386 10 02-4020 65 
02-2272 10 02-2387 10 02-4021 245 
02-2275 10 02-2388 10 02-4023 0 
02-2277 10 02-2390 10 02-4024 85 
02-2279 10 02-2391A 10 02-4025A 45 
02-2280 10 02-2391B 10 02-4025B 30 
02-2281 10 02-2392 10 02-4025C 85 
02-2282 10 02-2398 10 02-4025D 0 
02-2284 10 02-2399 10 02-4026 45 
02-2285 10 02-2401 10 02-4027 125 
02-2288 10 02-2402 10 02-4028 30 
02-2294 10 02-2405A 10 02-4030 30  
 02-4031 45 02-7065 10 02-7179 10 
02-4032 30 02-7068 10 02-7182 10 
02-7001 10 02-7070 10 02-7184 10 
02-7002 10 02-7071 10 02-7188 10 
02-7004 10 02-7074 10 02-7189 10 
02-7010 10 02-7075 10 02-7195 10 
02-7011 10 02-7076 10 02-7196 10 
02-7012 10 02-7077 10 02-7199A 10 
02-7013 10 02-7078 10 02-7206 10 
02-7017 10 02-7081 10 02-7207 10 
02-7018 10 02-7086 10 02-7210 10 
02-7019 10 02-7087 10 02-7211 10 
02-7020 10 02-7088 10 02-7212 10 
02-7021 10 02-7089 10 02-7215 10 
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Claim # Fee Claim # Fee Claim # Fee 
02-7022 10 02-7090 10 02-7221 10 
02-7023 10 02-7091 10 02-7222 10 
02-7024 10 02-7095 10 02-7229 10 
02-7025 10 02-7102A 10 02-7237A 10 
02-7026 10 02-7103 10 02-7241 10 
02-7027 10 02-7104 10 02-7242A 10 



02-7028 10 02-7105 10 02-7242B 10 
02-7030 10 02-7106 10 02-7242C 0 
02-7032A 10 02-7107 10 02-7242D 0 
02-7032B 10 02-7108 10 02-7242E 10 
02-7033 10 02-7109 10 02-7242F 10 
02-7034 10 02-7112 10 02-7245 10 
02-7036 10 02-7113 10 02-7255 10 
02-7037 10 02-7117 10 02-7257 10 
02-7039 10 02-7124 10 02-7258 10 
02-7040 10 02-7126 10 02-7259 10 
02-7046A 10 02-7127 10 02-7261 10 
02-7046B 10 02-7132 10 02-7262 10 
02-7048 10 02-7133 10 02-7263 10 
02-7050 10 02-7135 10 02-7273 10 
02-7052 10 02-7139 10 02-7275 10 
02-7053 10 02-7140 10 02-7277 10 
02-7054 10 02-7144 10 02-7278 10 
02-7055 10 02-7148 10 02-7279 10 
02-7057 10 02-7154 10 02-7280 10 
02-7059 10 02-7168 10 02-7284 10 
02-7060 10 02-7172 10 02-7285 10 
02-7061 10 02-7172B 10 02-7286 10 
02-7062 10 02-7172C 10 02-7291 10 
02-7063A 10 02-7177 10 02-7296 10 
02-7064 10 02-7178A 10 02-7299 10 
  
Claim # Fee  
02-7313 10 
02-7317 10 
02-7321 10 
02-7327 10 
02-7339 10 
02-7344 10 
02-7349 10 
02-7350 10 
02-7357 10 
02-7358 10 
02-7359 10 
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Claim # Fee  
02-7361 10 
02-7363 10 
02-7365 10 
02-7377 10 
02-7381 10 
02-7382 10 



02-7384 10 
02-7389 10 
36-2037 10 
37-2797 10 
51-2250E 10 
51-225OF 10 
63-2754 10 
63-2975 10 
63-3104 10 
63-3490 10 
63-3492 10 
63-7561 10 
63-7793 10 



ADJUDICATIONS MEMO #14 
 

 
TO:   Adjudications Bureau Staff 
 
FROM:  Dave Tuthill 
 
REVISED: March 1, 2001 
 
RE:   Effect of Prior Decrees 
 
 
Idaho Code ∋42-1420 (previously ∋42-1411) provides that a decree in a general 
adjudication is a conclusive determination of all rights to water from the water system.   
There is an exception where the claimant, or the claimant's predecessor at the time of the 
prior adjudication, was not properly joined as a party in the adjudication. 
 
The question that has arisen is what happens if a claimant in the SRBA wants to file a 
notice of claim to a right from a water system that has been the subject of a general 
adjudication and wants to claim a priority predating the decree. 
 
Generally speaking, the department will not recommend the water right with the priority 
date claimed unless the water right was not determined in the adjudication. Contact your 
legal counsel if faced with this type of claim. Additional investigation will be necessary 
to determine whether the prior decree precludes assertion of the priority date claimed or 
precludes assertion of the water right, or whether the claimant or the claimant's 
predecessor was not properly joined in the prior adjudication. (The scope of the prior 
adjudication is particularly relevant. For example, some adjudications did not include 
ground water, and some adjudications included only the main stem of a river and not the 
tributaries.)  
 
The department may recommend the water right with a priority subsequent to the date of 
entry of the decree if the establishment of a water right with that priority date is not in 
violation of the mandatory permit and license statute. If the establishment of a water right 
with a priority date subsequent to the date of entry of the decree is a violation of the 
mandatory permit and license statute, then the water right would not be recommended at 
all, and the claimant should file an application for permit. 
 
Note that due to changes in the adjudication procedure over the years, the cut-off date is 
not always the date of decree. The dates are the cut-off dates in recent general 
adjudications in which IDWR conducted joinder, claims-taking, and a recommendation 
of water rights. 
  

1. Payette Adjudication: October 18, 1977, for all rights to water 
from the Payette River water system. 



2. Lemhi Adjudication: April 1, 1972, for all rights to water from 
the Lemhi River water system. 

3. Basin Creek Adjudication: April 8, 1976, for all rights to water 
from the Basin Creek water system and those rights from Summit 
Creek diverted from the NW4 NW4 Sec. 22, T. 14 S., R. 23. E. 
B.M. 

4. Shoofly Creek: September 7, 1982, for all rights to water from 
the Upper Shoofly Creek water system. 

5. Reynolds Creek: August 6, 1979, for all rights to water from the 
Reynolds Creek water system. 

 











ADJUDICATION MEMORANDUM #16C

TO: Adjudication Staff

FROM: Jeff Peppersack, Water Allocation Bureau Chief

SUBJECT: Reviewing Claims for Changes Based on Accompli ed Transfers, Enlargements
or Expansions

DATE: January 17,2012

This memo supersedes Adjudication Memorandums #16A and #16B.

Section 42-222, Idaho Code, requires the department evaluate, among other issues, whether there
would be injury to other water rights and whether there would be an enlargement in use of the
original right. The department must also evaluate the validity of the right and ensure the
applicant owns the right as part of its review. This guidance applies to changes filed as
accomplished transfers under Section 42-1425, Idaho Code, enlargements under Section 42­
1426, Idaho Code, or expansions under Section 42-1416B, Idaho Code.

The purpose of this memo is to provide guidance to Adjudication staff on how to review changes
to water rights based on Sections 42-1416B, 42-1425 and 42-1426, Idaho Code. These statutes
allow the department to recognize some limited changes made to pre-existing water rights,
provided certain conditions are met, as discussed below.

Accomplished Transfers (Changes Based on Section 42·1425, Idaho Code)

Section 42-1425(a), Idaho Code, provides:
The legislature finds and declares that prior to the commencement of the Snake River
basin adjudication, many persons entitled to the use of water or owning land to which
water has been made appurtenant either by decree of the court or under provisions of the
constitution and statutes of this state changed the place of use, point of diversion, nature
or purpose of use, or period of use of their water rights without compliance with the
transfer provisions of Sections 42-108 and 42-222, Idaho Code.

Section 42-1425(b), Idaho Code, continues:
The legislature finds that many of these changes occurred with the knowledge of other
water users and that the water has been distributed to the right as changed. The
legislature further finds and declares that the continuation of the historic water use
patterns resulting from these changes is in the local public interest provided no other
existing water right was injured at the time of the change. Denial of a claim based solely
upon a failure to comply with Sections 42-108 and 42-222, Idaho Code, where no injury
or enlargement exists, would cause significant undue financial impact to a claimant and
the local economy. Approval of the accomplished transfer through the procedure set
forth in this section avoids the harsh economic impacts that would result from a denial of
the claim.
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What changes can be made under Section 42-1425, Idaho Code? 
 
The Department can recommend an accomplished change if it could be approved under Sections 
42-108 and 42-222, Idaho Code.  Changes to the following elements may be recognized as 
accomplished transfers: 

• Place of Use (POU) 
o Previously recorded water rights (decree, license, sometimes statutory claims or 

posted notices) 
 If the reviewer determines the claimed POU is different than previously 

recorded for the water right, the change must have occurred prior to 
November 19, 1987, for SRBA claims.  For the northern Idaho 
adjudications (i.e. the Coeur d’Alene-Spokane River Basin Adjudication, 
or CSRBA), the changes must have taken place prior to January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, crop reports, tax documents, aerial photos, power 
records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

o Water rights not previously recorded (beneficial use, sometimes statutory claims 
or posted notices) 

 The reviewer must determine the elements and extent of beneficial use as 
of the proposed or supported priority date. 

 The reviewer must then determine the extent of the change to the POU. 
 The change must have occurred prior to November 19, 1987, for SRBA 

claims.  For the northern Idaho adjudications (i.e. the Coeur d’Alene-
Spokane River Basin Adjudication, or CSRBA), the changes must have 
taken place prior to January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, crop reports, tax documents, aerial photos, power 
records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

• Point of Diversion (POD) – without changing source 
o Previously recorded water rights (decree, license, sometimes statutory claims or 

posted notices) 
 If the reviewer determines the claimed POD is different than previously 

recorded for the water right, the change must have occurred prior to 
November 19, 1987, for SRBA claims.  For the northern Idaho 
adjudications (i.e. the Coeur d’Alene-Spokane River Basin Adjudication, 
or CSRBA), the changes must have taken place prior to January 1, 2006.  
PODs where advances in technology describe the POD in a different tract 
are not identified as accomplished changes but they can be corrected in the 
adjudication process. 

 If the claimed POD is located within the same tract (10-acre or 40-acre) as 
the recorded POD, no change is necessary. 
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 Additional PODs can be recognized as an accomplished transfer, provided 
the additional POD(s) do not constitute an enlargement of the right or 
injure other water users, pursuant to Section 42-222, Idaho Code. 

 The changes must be supported by information documenting the change, 
such as affidavits, well logs, aerial photos, power records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

o Water rights not previously recorded (beneficial use, sometimes statutory claims 
or posted notices) 

 The reviewer must determine the location of the POD(s) as of the 
proposed or supported priority date. 

 The reviewer must then determine if there has been a change of POD. 
 The change must have occurred prior to November 19, 1987, for SRBA 

claims.  For the northern Idaho adjudications (i.e. the Coeur d’Alene-
Spokane River Basin Adjudication, or CSRBA), the changes must have 
taken place prior to January 1, 2006.   

 Additional PODs can be recognized as an accomplished transfer, , 
provided the additional POD(s) do not constitute an enlargement of the 
right or injure other water users, pursuant to Section 42-222, Idaho Code. 

 The changes must be supported by information documenting the change, 
such as affidavits, well logs, aerial photos, power records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

o If a claim is proposing an exchange of POD from one source to another, consult 
the attorney for the basin. 

• Purpose of Use (also called Nature of Use) 
o Previously recorded water rights (decree, license, sometimes statutory claims or 

posted notices) 
 If the reviewer determines the claimed purpose is different than previously 

recorded for the water right, the change must have occurred prior to 
November 19, 1987, for SRBA claims.  For the northern Idaho 
adjudications (i.e. the Coeur d’Alene-Spokane River Basin Adjudication, 
or CSRBA), the changes must have taken place prior to January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, crop reports, tax documents, aerial photos, power 
records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

• Generally a less consumptive water use cannot be changed to a 
more consumptive water use without injury to other water rights.  
The less consumptive water uses generally are mining, power, fish 
propagation, etc.  More consumptive water uses generally are 
irrigation, municipal, storage, etc. 

• When recommending a change from one use to another, the 
reviewer should determine the historic consumptive use under the 
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original use.  The reviewer should limit consumption under the 
new use to the historic consumption of the original use. 

o Water rights not previously recorded (beneficial use, sometimes statutory claims 
or posted notices) 

 The reviewer must determine the purpose of use as of the proposed or 
supported priority date. 

 The change must have occurred prior to November 19, 1987, for SRBA 
claims.  For the northern Idaho adjudications (i.e. the Coeur d’Alene-
Spokane River Basin Adjudication, or CSRBA), the changes must have 
taken place prior to January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, crop reports, tax documents, aerial photos, power 
records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

• Generally a less consumptive water use cannot be changed to a 
more consumptive water use without injury to other water rights.  
The less consumptive water uses generally are mining, power, fish 
propagation, etc.  More consumptive water uses generally are 
irrigation, municipal, storage, etc. 

• When recommending a change from one use to another, the 
reviewer should determine the historic consumptive use under the 
original use.  The reviewer should limit consumption under the 
new use to the historic consumption of the original use. 

• Period of Use (also called Season of Use) 
o Previously recorded water rights (decree, license, sometimes statutory claims or 

posted notices) 
 Generally, an accomplished change in Period of Use coincides with an 

accomplished change in Purpose of Use.   
 If the proposed change would increase the original consumptive use (i.e. 

irrigation to municipal), the reviewer should determine the historic 
consumptive use under the original use.  The reviewer should only 
recommend the historic consumption of the original period of use for the 
accomplished period of use. 

 As with accomplished changes in purpose of use, the change must have 
occurred prior to November 19, 1987, for SRBA claims.  For the northern 
Idaho adjudications (i.e. the Coeur d’Alene-Spokane River Basin 
Adjudication, or CSRBA), the changes must have taken place prior to 
January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, power records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

o Water rights not previously recorded (beneficial use, sometimes statutory claims 
or posted notices) 
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 The reviewer must determine the period of use as of the proposed or 
supported priority date. 

 Generally, an accomplished change in Period of Use coincides with an 
accomplished change in Purpose of Use.   

 If the proposed change would increase the original consumptive use (i.e. 
irrigation to municipal), the reviewer should determine the historic 
consumptive use under the original use.  The reviewer should only 
recommend the historic consumption of the original period of use for the 
accomplished period of use. 

 As with accomplished changes in purpose of use, the change must have 
occurred prior to November 19, 1987, for SRBA claims.  For the northern 
Idaho adjudications (i.e. the Coeur d’Alene-Spokane River Basin 
Adjudication, or CSRBA), the changes must have taken place prior to 
January 1, 2006. 

 The changes must be supported by information documenting the change, 
such as affidavits, power records, etc. 

 The changes can not constitute an enlargement of the right or injure other 
water users pursuant to Section 42-222, Idaho Code. 

 
What changes cannot be made under Section 42-1425, Idaho Code? 
 

• Change in Source 
o An accomplished change in source is not acceptable because it is not provided for 

in Section 42-1425, Idaho Code.  Additionally, an accomplished change in source 
introduces an additional diversion from the source that may injure junior water 
users. 

o It may be possible to have an accomplished change in POD that diverts shallow 
ground water adjacent to the original surface water source.  Please note this is not 
a change in source, but an accomplished change in POD.  The source is described 
as ground water tributary to the original surface water source.  For analysis 
instructions, see Transfer Processing Memorandum #24, Transfer Processing 
Policies & Procedures. 

o For guidance on moving a POD from a tributary to the main channel, see the 
attorney assigned to the basin. 

• Unstacking water rights 
o Water rights are stacked when multiple rights were developed on or transferred to 

the same POU for the same purpose of use.  Unstacking occurs when a claimant 
proposes to move one of two or more stacked water rights to a new POU.  This 
would allow additional acreage to be irrigated and increases the consumptive use.  
When multiple rights are authorized on the same POU, the reviewer should not 
recommend the water rights on separate tracts. 

o Unstacking water rights generally constitutes an enlargement (see Unstacking 
Overlapping POUs below).   
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Enlargements (Changes Based on Section 42-1426, Idaho Code) 
 
Section 42-1426(1)(a), Idaho Code, provides: 

The legislature finds and declares that prior to the commencement of the Snake River 
basin adjudication and subsequent to the mandatory permit system provided in Sections 
42-201 and 42-229, Idaho Code, persons entitled to the use of water or owning any land 
to which water has been made appurtenant by decree, license or constitutional 
appropriation have, through water conservation and other means, enlarged the use of said 
water without increasing the rate of diversion and without complying with the mandatory 
permit system adopted by the legislature.  Thus, the legislature further finds and declares 
that it is in the public interest to waive the mandatory permit requirements for these 
enlargements in use prior to the commencement of a general adjudication, so long as such 
enlargements in use did not increase a rate of diversion provided in Section 42-202, Idaho 
Code, after the enlargement of use, and the enlargement of use did not reduce the 
quantity of water available to other water rights existing on the date of the enlargement in 
use. 

 
It is important to note that Section 42-1426(3), Idaho Code, requires advertisement of 
enlargements:  “The notice shall contain a summary of the notice of claim and shall be published 
in the same manner as notices for applications to appropriate water in Section 42-203A, Idaho 
Code.” 
 
What constitutes an enlargement under Section 42-1426, Idaho Code? 
 
Enlargements are increased uses where the water user did not comply with the mandatory permit 
statute.  Typically an enlargement is an increase in irrigated acres but it can apply to other 
elements, such as additional purposes for the same water.  An enlargement may only be 
recommended if the diversion rate has not been increased but an enlargement can include 
additional diversion volume, even if consumptive use is increased.   
 
If the use is located within a critical ground water area, it is an expansion under Section 42-
1416B, Idaho Code, and should be reviewed under the requirements set forth in that section, and 
as described later in this memo. 
 
If the enlargement claim is for anything other than irrigated place of use, consult the attorney for 
the basin.   
 
When must the enlargement have occurred to be recognized? 
 
An enlargement must have occurred after the mandatory permit statutes but on or before 
November 19, 1987.  For ground water, the mandatory permit statute date is March 25, 1963.  
For surface water, the date is May 20, 1971.   
 
If the enlargement occurred before the mandatory permit statutes, it could be recommended as a 
beneficial use right and not an enlargement. 
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What can be recommended under Section 42-1426, Idaho Code? 
 
Enlargements are increases in beneficial use that have occurred after the mandatory permit 
statute for the source and on or before November 19, 1987, without an increase in diversion rate 
of the original right.  There are four general types of enlargements: 

• Additional purposes of use from what was recorded 
• Increase in recorded use (increase in number of homes, acres, etc.) 
• Increase in recorded period of use (from irrigation season to year-round use) 
• Increase in recorded diversion volume 

 
It may be helpful to look at enlargements by looking at the elements of a water right 
 

• Purpose of Use  
o If the original purpose of use remains as developed and additional purposes are 

added, or the original purposes are increased, those purposes constitute an 
enlargement. 

 Examples of increases in purpose of use are:  an increase in number of 
homes for domestic water rights, increased plant facilities for industrial 
water rights, etc. 

• If the original water right specifies the number of homes, size of 
the industrial plant, etc., and the claimant identified more than the 
original water right specified, the Department should review for 
enlargement.  

• If the original water right does not specify the number of homes, 
size of the industrial plant, etc., the Department can recognize the 
purpose of use as it existed at the adjudication’s commencement, 
provided the original diversion rate of the right is not exceeded. 

o The original diversion rate, as with all enlargements, cannot be increased. 
o Adding a storage component to a water use can be an enlargement. 

• Place of Use (POU) 
o An increase in irrigated acres constitutes an enlargement.  Nearly all POU 

enlargement claims are for increased irrigated acres.  See Appendix 1 for a list of 
examples. 

o As long as the beneficial use is not increased, increasing the number of 40-acre 
tracts in a water right does not constitute an enlargement in POU, but rather a 
change in POU.  Depending on the timing, this might be an accomplished 
transfer. 

• Point of Diversion (POD) 
o Additional PODs do not constitute an enlargement. 
o If the water user added a POD but did not increase the diversion rate, it is an 

accomplished transfer.  If the water user added a POD and increased the diversion 
rate prior to the mandatory permit statute for the source, they should file an 
additional claim.  If the water user added a POD and increased the diversion rate 
after the mandatory permit statute for the source, they should file an application 
for permit. 

• Period of Use (also called Season of Use) 
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o Any use of water outside the established period of use for the water right is an 
enlargement. 

o Enlargements in period of use can include domestic rights (i.e. decreed for 5/1 to 
10/31 for a summer cabin but cabin is now occupied year-round). 

o If the claimant is claiming irrigation use earlier or later than the established 
irrigation season for an area, that use of water may be an enlargement. 

o Sometimes the standard season of use for an irrigation water right has changed 
and the Department now recognizes a longer season than previously recorded.  In 
that case, the recommended season of use should reflect the original right’s 
season of use, but include a so-called “shoulder remark” to reflect the currently 
recognized season of use.  This is not treated the same as an enlargement, but the 
priority date for the extended part of the season is subordinated. 

o There may be specialized shoulder language for each basin.  Consult the 
Adjudication Section Manager for more information. 

• Quantity 
o The original diversion rate of a water right cannot be increased, but an 

enlargement can recognize an increase in volume.  There are cases where a water 
user diverted volume in excess of their water right without increasing diversion 
rate. 

• Priority date 
o The priority date for the enlargement in use is the date of the enlargement and 

must be on or before November 19, 1987.  Recommendations for enlargements 
should include a Condition C11 or its equivalent:  “This water right is subordinate 
to all water rights with a priority date earlier than April 12, 1994, that are not 
decreed as enlargements pursuant to Section 42-1426, Idaho Code.  As between 
water rights decreed as enlargements pursuant to Section 42-1426, Idaho Code, 
the earlier priority right is the superior right.”   

 
Recommending claims based on enlargements pursuant to Section 42-1426, Idaho Code 
 

• Enlargement recommendations require some specific conditions. 
o POU 

 If the enlargement is for irrigation: 
• The base right recommendation requires an acre limit 
• The enlargement recommendation must identify the number of 

acres enlarged from the base right 
• Both recommendations have a total combined acre limit 

 If the enlargement is for other than irrigation, conditions for the base and 
enlargement recommendations must be customized to best describe the 
situation. 

 For further guidance on conditioning a Permissible Place of Use (PPU), 
see the PPU section below. 

o Priority Date 
 The recommended priority date for an enlargement claim is the date 

supported by the evidence for the enlarged use, but must be on or before 
November 19, 1987. 
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 All enlargement recommendations must include the following condition 
(currently condition code C11): 

• “This water right is subordinate to all water rights with a priority 
date earlier than April 12, 1994, that are not decreed as 
enlargements pursuant to Section 42-1426, Idaho Code.  As 
between water rights decreed as enlargements pursuant to Section 
42-1426, Idaho Code, the earlier priority right is the superior 
right.” 

o Quantity 
 Diversion rate 

• The recommendations for both the base and enlargement must 
include a total combined diversion rate limit equal to the base right 
diversion rate. 

• However, the enlargement recommendation must have its own 
diversion rate.  Two separate calculations are typically needed to 
determine this rate. 

o First, divide the diversion rate of the base right by the total 
number of acres being irrigated (base acres + enlargement 
acres).  This calculation determines the diversion rate per 
acre for the system. 

o Second, multiply the number of enlarged acres by the 
diversion rate per acre from the first calculation.  The result 
is the recommended diversion rate for the enlargement. 

o There could be some exceptions to this calculation.  
Consult the Adjudication Section Manager 

 Diversion volume 
• Consult Adjudication Memorandum #34 to determine if a 

diversion volume is required.  If so: 
o The recommendations for both the base right and 

enlargement must include a total combined diversion 
volume limit.   

o The base right must retain its original diversion volume. 
o The total diversion volume cannot exceed the capacity of 

the system.   
o To calculate the maximum diversion volume possible, 

multiply the diversion rate of the base right times the 
number of days in the period of use times 1.9835 
(conversion factor). 

o If the diversion volume for the base right already reflects 
the capacity of the system, no additional volume should be 
recommended. 

• If no diversion volume is required under Adjudication 
Memorandum #34, no volume is required on the recommendations. 

o Period of Use (for selected recommendations) 
 The base right retains its original period of use (see prior discussion on 

“shoulder remarks”).   
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 The recommended period of use for the enlargement would be the 
additional portion of the year not included in the base right. 

o Additional conditions 
 The base right recommendation must include a reference to the 

enlargement right, and the enlargement right recommendation must 
reference the base right. 

• Advertising 
o Pursuant to Section 42-1426(3), Idaho Code, the enlargement recommendation 

must be published in the same manner as notices for applications to appropriate 
water in Section 42-203A, Idaho Code. 

 
When Sections 42-1425 and 42-1426 Overlap 
 
Permissible places of use or PPU 
 
There are two general types of permissible place of use (PPU) claims:  single right and multiple 
rights.  A PPU provides flexibility by allowing a water user to irrigate the number of acres 
authorized under the right(s) within a larger described POU. 
 
With a single right PPU, the claimant has one water right that is rotated from year to year to 
irrigate different acres within the PPU.  For example, the claimant has 80 acres, and a water right 
for 40 inches (0.80 cfs) of water for 40 acres with a 1940 priority date.  The claimant may rotate 
the water right to irrigate any 40 acres within a single irrigation season and claims the water right 
for the entire 80-acre tract.  Again, so long as the right is limited to irrigation of any 40 acres 
within the 80 acres in a single irrigation season, then there is no enlargement or expansion 
(although there is a change in place of use, which should be analyzed for potential injury).  For a 
discussion of how a single right PPU is recommended, see Appendix 1. 
 
With a multiple right PPU, the claimant has several rights and the water is distributed through 
one system, and the entire POU has appurtenant water rights.  For example, the claimant has 80 
acres, and a water right for 80 inches (1.6 cfs) of water with a 1940 priority.  The claimant has 
another 80 acres with a water right for 80 inches (1.6 cfs) of water with a 1950 priority date.  The 
claimant files two claims, one for each water right, but claims the full 160 acres as the place of 
use of each water right.  So long as each right is limited to irrigation of 80 acres within the 160-
acre PPU in a single irrigation season, then there is no enlargement or expansion (although there 
is a change in place of use, which should be analyzed for potential injury).  For a discussion of 
how a multiple right PPU is recommended, see Appendix 1. 
 
The department can recommend a PPU where the claimant can show they diverted water as 
claimed prior to commencement of the adjudication.  The change must not result in injury (or 
should be conditioned to prevent injury) and the recommendation should be conditioned to 
prevent an enlargement or expansion. 
 
A combined diversion volume for ground water rights (and other rights where a diversion 
volume is required) should be determined and stated in conditions.  The diversion volume for the 
individual rights may also be listed.  If the rights are not sufficient to cover the entire POU, then 
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diversion volume should be determined based on the total number of acres that may be irrigated 
in a single season within the POU, rather than the total number of acres in the PPU.  If there are 
surface rights that overlap multiple ground water rights, then the total diversion volume for the 
ground water rights only should be determined and stated in the remarks for ground water rights 
only, unless a volume limit would also be required for the surface water rights. 
 
The POU would be the entire PPU, but each right should be conditioned to limit the right to the 
original number of acres irrigated.  The recommendation(s) should include a condition in the 
following form:  “This right is limited to the irrigation of ___ acres within the place of use 
described above in a single irrigation season.”  This is currently the K06 condition.   
 
If the sum of the individual right acre limits from the same source exceed the total number of 
acres within the PPU, the K06 condition may not be necessary for the most junior right(s).  For 
example, if there are three water rights for 40 acres but they are appurtenant to an 80-acre POU, 
the three water rights should have a combined limit of 80 acres and conditioning should reflect 
an 80-acre PPU.  The most senior water right should have a K06 condition limiting it to 40 acres.  
The next most senior water right should have a K06 condition limiting it to 40 acres.  The third 
right, the junior one, would not necessarily have a K06 condition.  There may be some 
extenuating circumstances for this type of situation, particularly if the rights are from different 
sources.  See the attorney assigned to the basin for additional information. 
 
If the sum of the individual right acre limits from the same source is less than the total number of 
acres within the PPU, a modified K06 condition will be necessary for all of the rights.  That 
condition must list the total number of authorized irrigated acres within the permissible place of 
use in a single irrigation season.  For example, if there are three water rights, each for separate 
20-acre tracts, but appurtenant to an 80-acre POU, the three water rights should have a combined 
limit of 60 acres within the 80-acre PPU and conditioning should reflect an 80-acre PPU.  Each 
water right should have a K06 condition limiting it to 20 acres within a single irrigation season. 
 
Unstacking overlapping POUs 
 
Unstacking of water rights from an overlapping POU should not be allowed, unless the 
recommendations can be conditioned to prevent injury and enlargement.  The unstacked right, 
regardless of its origin, becomes a beneficial use right.  There are two scenarios where 
unstacking may be recommended: 

1. If the unstacking occurred before the mandatory permit statute went into effect for the 
source:  The priority date for the beneficial use recommendation should be the date of the 
unstacking and no enlargement condition is necessary. 

2. If the unstacking occurred on or after the mandatory permit statute went into effect for 
the source but on or before November 19, 1987, it could be an enlargement or an 
accomplished transfer, depending on the circumstances.  If an enlargement, the priority 
date for the beneficial use recommendation should be the date of the unstacking and 
enlargement conditions are required.  For more information, see the Adjudication Section 
Manager. 
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Example:  A water user has a decreed surface water right for 80 acres.  During a drought year, 
the water user obtained a licensed ground water right for the same 80 acres.  The water user 
eventually acquired 80 acres which had never been irrigated that was adjacent to the 80 acres, 
and began using the ground water right exclusively on the newly acquired land.  The acquisition 
of the dry 80 acres and application of water there occurred after March 25, 1963, but before 
November 19, 1987.  The surface water from the original 80 acres was never used on the “new” 
80 acres, so a PPU is not possible.   
 
There are two possible scenarios here: 

1.  Accomplished transfer and enlargement 
a. The supplemental ground water right becomes a primary right limited to the 

number of acres equivalent to its prior consumptive use.  The claimant is required 
to provide documentation of consumptive use before the change consistent with 
Administrator’s Transfer Memorandum #24, Transfer Processing Policies & 
Procedures. 

b. The remaining acres should be claimed and recommended as an enlargement with 
a priority date commensurate with the date of change.  The recommendation 
should include Condition C11 or its equivalent:  “This water right is subordinate 
to all water rights with a priority date earlier than April 12, 1994, that are not 
decreed as enlargements pursuant to Section 42-1426, Idaho Code.  As between 
water rights decreed as enlargements pursuant to Section 42-1426, Idaho Code, 
the earlier priority right is the superior right.”   

2. Enlargement 
a. Beneficial use ground water right may be recommended as an enlargement onto 

the “new” 80 acres, provided the priority date of the ground water right becomes 
the date the change occurred.  The original ground water license is recommended 
as disallowed and the unstacked beneficial use ground water right is given a new 
number.  (Note:  If claimed under a new number, the Department should create a 
claim record under the license number and recommend it as disallowed.)  The 
beneficial use right must also be conditioned with Condition C11 or its 
equivalent:  “This water right is subordinate to all water rights with a priority date 
earlier than April 12, 1994, that are not decreed as enlargements pursuant to 
Section 42-1426, Idaho Code.  As between water rights decreed as enlargements 
pursuant to Section 42-1426, Idaho Code, the earlier priority right is the superior 
right.”   

 
Expansions 
 
Section 42-1416B(1), Idaho Code, provides: 

Within any critical ground water area designated pursuant to Section 42-233a, Idaho 
Code, a claim to the expanded use of a ground water right, which use was expanded in 
violation of the mandatory permit requirements, may be decreed in a general water rights 
adjudication if the expansion occurred after the designation of the critical ground water 
area, before the commencement of the adjudication, and before the date of enactment of 
this section. The priority date for the right decreed shall be June 30, 1985. 
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What constitutes an expansion under Section 42-1416B(1), Idaho Code? 
 
Expansions are uses in critical ground water areas where the water user did not comply with the 
mandatory permit statute.  Typically an expansion is an increase in irrigated acres but it can 
apply to other elements, such as additional purposes for the same water.  An expansion may only 
be recommended if the diversion rate has not been increased.  As opposed to enlargements, 
recommendations for expansions cannot include additional diversion volume.   
 
The expansion statute works similar to the enlargement statute, with some notable exceptions: 

• The claimant does not need to show the specific date the expansion occurred, but only 
that the expansion occurred on or before November 19, 1987; 

• The expansion statute does not apply to an increase in season of use; 
• The claimant must show that the expansion was accomplished without an increase in 

diversion volume; and 
• It results in a priority date of June 30, 1985.  However, the development must have been 

completed on or before commencement of the adjudication. 
 
Other Considerations 
 
Supplemental 
 
Supplemental rights are generally not identified when making recommendations for adjudication 
claims.  However, some water rights have conditions that describe them as supplemental to other 
rights serving the same POU, even if the term supplemental is not used.  If a water right has 
previously been identified as supplemental, it should be recommended with those conditions.   
 
Alternate points of diversion for municipal or other large POU 
 
Claims with Alternate Points of Diversion conditions are generally municipal rights where 
multiple PODs are claimed as accomplished transfers.  The PODs claimed are in addition to the 
POD(s) that was used to perfect the right, and are frequently spread over an extensive 
geographical area.  The PODs must be part of an interconnected distribution system that is used 
to supply the municipal service area.   
 
Example:  A municipal water right was developed from a single POD (well), was claimed and is 
being recommended with multiple PODs through an accomplished transfer.  Condition 208 or its 
equivalent should be included in the recommendation:  “To the extent necessary for 
administration between points of diversion for ground water, and between points of diversion for 
ground water and hydraulically connected surface sources, ground water was first diverted under 
this right from _______ Well No. _ located in T___, R___, S__, ____.”  Typically, the municipal 
provider refers to the various wells by name or number.  The name used by the municipal 
provider is used to fill in the first blank, and if the provider uses numbers to identify the wells, 
that number is used to fill in the second blank.  If the wells are only identified by name, that 
name should be used to fill in the first blank and “No. _” should be deleted. 
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Example:  A municipal water right was developed from more than one POD (well), was claimed 
and is being recommended with PODs through an accomplished transfer that are in addition to 
the wells used when the right was perfected.  Condition 209 or its equivalent should be included 
in the recommendation:  “To the extent necessary for administration between points of diversion 
for ground water, and between points of diversion for ground water and hydraulically connected 
surface sources, ground water was first diverted under this right from _______ Well No. _ 
located in T___, R___, S__, ____, _______ Well No. _ located in T___, R___, S__, ____ and 
_______ Well No. _ located in T___, R___, S__, ____.”   
 
Example:  A municipal water right was developed from a POD (well) that was abandoned when 
a replacement well was drilled.  The original POD for the right was informally transferred to a 
replacement well.  The right was claimed and is being recommended as an accomplished transfer 
to add multiple PODs to the right.  Condition 210 or its equivalent should be included in the 
recommendation:  “To the extent necessary for administration between points of diversion for 
ground water, and between points of diversion for ground water and hydraulically connected 
surface sources, ground water was first diverted under this right from _______ Well No. _ 
located in T___, R___, S__, ____ which was replaced by _______ Well No. _ located in T___, 
R___, S__, ____.” 
  
Note:  Recommendations for irrigation districts or other large water delivery organizations that 
rely on ground water supplied from multiple wells may also need to be examined to see if 
Alternate Points of Diversion conditions are required.  Consult the attorney assigned to the basin. 
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Appendix 1 – Recommending Permissible Places of Use (PPU) 
 
PPU:  Single right 
 
In this example, a right licensed for 40 acres is now claimed to be used in a rotation on 80 acres.  
The department can recommend a PPU if the right is only used to irrigate a specific 40 acres 
within the overall 80 acres in a single irrigation season.  The 40 acres that are irrigated can 
change each irrigation season, but not within an irrigation season, meaning the claimant can not 
irrigate the north 40 from 4/1 thru 6/30 and then the south 40 from 7/1 to 10/31.  
 
Water Right Acres Priority Source  Rate Volume   
67-1000 40 1940 ground water 0.8 cfs 160 af claimed POU is 80 ac 
 
Recommend right for the claimed 80-acre place of use. 
 

- Add K06 (or equivalent) to recommendation: 
 

This right is limited to the irrigation of 40 acres within the place of use described above 
in a single irrigation season 

 
- Add C05 (or equivalent) to recommendation: 

 
Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho 
Code. 

 
PPU:  Two rights from the same source where rights do not exceed 0.02 cfs per acre 
 
Water Right Acres Priority Source  Rate Volume   
67-1000 80 1940 ground water 1.6 cfs 320 af claimed POU is 160 ac 
67-1001 80 1950 ground water 1.6 cfs 320 af claimed POU is 160 ac 
 
Recommend each right for the claimed 160-acre place of use. 
 

- Add K06 (or equivalent) to both rights: 
 

This right (67-1000) is limited to the irrigation of 80 acres within the place of use 
described above in a single irrigation season. 

 
This right (67-1001) is limited to the irrigation of 80 acres within the place of use 
described above in a single irrigation season. 

 
- Add E55 (or equivalent) to each recommendation: 

 
Right Nos. 67-1000 and 67-1001 are limited to the irrigation of a combined total of 160 
acres in a single irrigation season. 
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- Add C05 (or equivalent) to each recommendation: 
 

Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho 
Code. 

 
There is no need for a diversion rate limiting condition because the sum of the two licensed 
diversion rates do not exceed 0.02 cfs per acre on the recommended POU. 
 
There is no need for a diversion volume limiting condition because the sum of the two licensed 
diversion volumes does not exceed the 4.0 af per acre field headgate requirement used for this 
example. 
  
PPU:  Two rights from the same source where rights exceed 0.02 cfs per acre 
 
Two licensed rights where the sum of the combined diversion rate exceeds 0.02 cfs per acre.  
There is no overlap between the original POUs. 
 
Water Right Acres Priority Source  Rate Volume   
67-1000 120 1940 ground water 2.4 cfs 480 af claimed POU is 136 ac 
67-1001 40 1950 ground water 0.8 cfs 160 af claimed POU is 136 ac 
 
Recommend each right for the claimed 136-acre place of use. 
 

- Add K06 (or equivalent) to 67-1000 but not 67-1001: 
 

This right (67-1000) is limited to the irrigation of 120 acres within the place of use 
described above in a single irrigation season. 

 
- Add E55 (or equivalent) to each recommendation: 

 
Right Nos. 67-1000 and 67-1001 are limited to the irrigation of a combined total of 136 
acres in a single irrigation season. 

 
- Add E60 (or equivalent) to each recommendation: 
 

Right Nos. 67-1000 and 67-1001 are limited to a total combined diversion rate of 2.72 cfs 
and to a total combined annual diversion volume of 544 af.  (NOTE:  The applicant can 
provide a Hubble analysis to support a diversion rate greater than 0.02 cfs per acre.) 

 
- Add C05 (or equivalent) to each recommendation: 

 
Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho 
Code. 
. 
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PPU:  Two rights from more than one source where rights exceed 0.02 cfs per acre and 4 af 
per acre 
 
Two rights where the sum of the combined diversion rate and volume exceed IDWR standards.  
NOTE:  At least 36 acres from the two rights could not have overlapped prior to the 
accomplished transfer.  Otherwise, this would be an enlargement. 
 
Water Right Acres Priority Source  Rate Volume   
67-1000  100 1940 surface water 2.0 cfs 400 af claimed POU is 136 ac 
67-1001  80 1950 ground water 1.6 cfs 320 af claimed POU is 136 ac 
 
Recommend each right for the claimed 136-acre place of use. 
 

- Add K06 (or equivalent) to each recommendation: 
 

This right (67-1000) is limited to the irrigation of 100 acres within the place of use 
described above in a single irrigation season. 
 
This right (67-1001) is limited to the irrigation of 80 acres within the place of use 
described above in a single irrigation season. 
 

- Add E55 (or equivalent) to each recommendation: 
 

Right Nos. 67-1000 and 67-1001 are limited to the irrigation of a combined total of 136 
acres in a single irrigation season. 
 

- Add E60 (or equivalent) to each recommendation: 
 

Right Nos. 67-1000 and 67-1001 are limited to a total combined diversion rate of 2.72 cfs 
and to a total combined annual diversion volume of 544 af.  (NOTE:  The applicant can 
provide a Hubble analysis to support a diversion rate greater than 0.02 cfs per acre.) 
 

- Add C05 (or equivalent) to each recommendation: 
 

Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho 
Code. 

 
Both rights when used in combination are limited to 0.02 cfs per acre, and to the field headgate 
diversion volume of 4.0 af per acre. 
 
PPU:  Two rights from the same source with an enlargement 
 
Beneficial use right where diversion volume and rate exceed IDWR standards. 
 
  



Water Right Acres Priority Source  Rate Volume   
67-1000 (Base) 120 1940 ground water 2.4 cfs 480 af claimed POU is 136 ac 
67-1001 (Enlg.) 16 1980 ground water 0.28 cfs 64 af claimed POU is 136 ac 
 
Recommend each right for the claimed 136-acre place of use. 
 

- Add K06 (or equivalent) to 67-1000: 
 

This right is limited to the irrigation of 120 acres within the place of use described above 
in a single irrigation season 

 
- Add K01 (or equivalent) to 67-1000: 

 
Right No. 67-1001 is an enlargement of this right pursuant to Section 42-1426, Idaho 
Code. 
 

- Add C11 (or equivalent) to 67-1001: 
 
This water right is subordinate to all water rights with a priority date earlier than April 
12, 1994, that are not decreed as enlargements pursuant to Section 42-1426, Idaho Code.  
As between water rights decreed as enlargements pursuant to Section 42-1426, Idaho 
Code, the earlier priority right is the superior right. 
 

- Add K09 (or equivalent) to 67-1001: 
 
This right is for an enlargement of 16 acres within the place of use described for this 
right. 
 

- Add K02 (or equivalent) to 67-1001: 
 
This right is based upon an enlargement of Right No. 67-1000 pursuant to Section 42-
1426, Idaho Code. 
 

- Add E55 (or equivalent) to each recommendation: 
 

Right Nos. 67-1000 and 67-1001 are limited to the irrigation of a combined total of 136 
acres in a single irrigation season. 
 

- Add E60 (or equivalent) to each recommendation: 
 
- Right Nos. 67-1000 and 67-1001 are limited to a total combined diversion rate of 2.4 cfs 

and to a total combined annual diversion volume of 544 af. 
 

- Add C05 (or equivalent) to 67-1000: 
 

 Right includes accomplished change in place of use pursuant to Section 42-1425, Idaho 
Code. 
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ADJUDICATION MEMORANDUM #18 

 

 

TO:    Adjudication Staff 
 

FROM:   Carter Fritschle, Adjudication Section Manager   

 

SUBJECT:   Changes in Address/Ownership 

 

REVISED:    December 26, 2014 

 

I.  Changes in Address 

Section 42-1409(6), Idaho Code, and SRBA Court Administrative Order 1 (A.O.1) 

require claimants to file written notice of a change in address while the adjudication 

of a claim is pending.  When a partial decree is issued for a claim, the responsibility 

for maintenance of the IDWR record for the water right comes under Section 42-248, 

Idaho Code.  The minimum requirements for a notice of change in address are as 

follows: 

 

a. Reporting areas for which a director’s report has not been submitted to the district 

court: 

i. IDWR must receive written notice.  It can be on an IDWR form or a 

simple letter.  The exception is when IDWR has learned or determined the 

change in address is not one of location but change of postal delivery 

address from rural route or high contract (HC), for instance, to a grid or 

street or road address.  In this specific instance, IDWR can make the 

change to the contact information without written notice from the 

claimant(s). 

ii. The notice should include the claim number(s) and claimant name.  This 

information is required to make sure we are changing the address on the 

correct claim(s). 

iii. The notice must include the new mailing address.  The new telephone 

number and old address should be included, but the notice should not be 

considered incomplete if these elements are missing.  An email address 

may also be included. 

iv. The notice must be signed by the claimant or by authority of the claimant.  

It can be signed by any of the following: 

1. Any of the persons listed as claimant on the notice of claim; 

2. The claimant’s attorney if the notice of appearance is completed on 

the notice of claim, or if a notice of appearance has been filed with 



the court (the docket sheet lists notices of appearance filed with the 

court). 

3. Any other person if a copy of a power of attorney is included that 

indicates that person’s authority to act on behalf of the claimant; 

and 

4. A person, other than the claimant, who signed and had authority to 

sign the notice of claim, such as a trustee. 

v. The notice does not have to be notarized. 

vi. When a change in address has been received, it should be reviewed by the 

office receiving the notice to make certain it meets the minimum 

requirements.  If the minimum requirements have been met, then the new 

address should be data-entered by the office receiving the notice, and the 

claimant’s name and new address should have a label Current Owner.  The 

change is made to the existing contact record(s) and not by creating new 

contacts. 

vii. The address change document is scanned and profiled in IDWR’s database 

to each of the water right numbers affected.  After initial data-entry, the 

notice should be marked “data-entered” and forwarded to the IDWR office 

that has the original claim file. 

viii. The notice of change in address should be kept in the claim file.  If the 

notice of change in address does not meet the minimum requirements, 

seek further correspondence from the sender, and keep any 

correspondence in the claim file.  Once the minimum requirements have 

been met, then the new address should be entered with the Current Owner 

label. 

ix. A copy of the change in address, if it applies to records maintained by any 

other section within the Water Allocation Bureau, shall be sent to the 

Water Right Permits Section. 

x. A copy of the changed claim (or recommendation) with the new owner’s 

name should be sent to the seller.  If it is known the previous owner is 

deceased or mail will be undeliverable to the previous owner, it is not 

necessary to attempt notification of the previous owner.  (If the new owner 

and previous owner share the same address, it is not necessary to send 

multiple notices.) 

b. Reporting areas for which a director’s report has been submitted to the District 

court and prior to issuance of a partial decree: 

A.O.1 requires all claimants in a reporting area where a director’s report has been 

submitted to the court to give notice of a change in address to IDWR whether the 

reported claim has an objection or not.  Data entry should be handled as in 

reporting areas for which director’s reports have not been filed with one 



exception.  The district court should be notified by Notice of Completed 

Administrative Proceeding (NCAP) of any change in address. 

II. Changes in ownership 

Section 42-1409(6), Idaho Code, and A.O.1 require a purchaser of a water right 

during a pending adjudication to file a written notice of change in ownership with 

IDWR, and further provides that the purchase must submit some evidence of the 

change in ownership with the notice.  Section 42-1401A(10), Idaho Code, and A.O.1 

define a purchaser as “any successor in interest of a claimant, whether the interest is 

acquired by purchase, gift, inheritance or other means.” 

a. Reporting areas for which a  director’s report has not been submitted to the 

district court 

i. IDWR must receive written notice.  It can be on an IDWR form or in a 

letter. 

ii. Evidence of the change in ownership must accompany the notice.  For a 

detailed review of what types of documents are acceptable, see Records 

Memorandum No. 9. 

iii. The notice should include the water right number, the name of the former 

claimant(s), the name(s) of the new claimant(s), and the new claimant’s 

mailing address.  The new claimant’s telephone number and the former 

claimant’s address are desirable but not necessary.  An email address may 

be included. 

iv. The name(s) on the deed or other acceptable documented conveyance 

determines the name(s) in IDWR’s database.  Contact names should be 

kept consistent across IDWR’s database.  For example, IDWR receives a 

deed for John Mathew Doe.  Existing records show John M. Doe as a right 

holder.  After investigation, IDWR determines John M. Doe and John 

Mathew Doe are the same person.  IDWR should data-enter the change of 

ownership John M. Doe to be consistent with other records.  No new 

contact should be made.  (Note: There may be special circumstances 

where the name(s) on the deed or other conveyance document will not 

match the name(s) of the claimant.  Consult the Adjudication Section 

manager for specific instructions.) 

v. The notice must be signed.  The change in ownership form need only be 

signed by one person.  However, data entry will reflect language on the 

deed.  For example, if the deed cites the new owners as “Jack and/or Mary 

Smith,” IDWR’s database should reflect “Jack and/or Mary Smith.” 

vi. The ownership change documents are scanned and profiled in IDWR’s 

database to each of the water right numbers affected.  After initial data-

entry, the notice should be marked “data-entered” and forwarded to the 

IDWR office that has the original claim file. 



vii. The notice of change in ownership should be kept in the claim file.  If the 

notice of change in ownership does not meet the minimum requirements, 

seek further correspondence from the sender, and keep any 

correspondence in the claim file.  Once the minimum requirements have 

been met, the new owner(s) should be entered with the Current Owner 

label.  A copy of the change in ownership, if it applies to records 

maintained by any other section within the Water Allocation Bureau, shall 

be sent to the Water Right Permits section. 

viii. A copy of the changed claim (or recommendation) with the new owner’s 

name should be sent to the seller.  In the case of a split to the water right(s) 

claimed by the seller(s), the new claimant is to receive the director’s report 

with a Notice of Completed Administrative Proceeding (NCAP). 

b. Reporting areas for which a director’s report has been submitted to the district 

court and prior to issuance of a partial decree: 

A.O.1 requires all claimants in a reporting area where a director’s report has been 

submitted to the court to give notice of a change in ownership to IDWR whether 

the reported claim has an objection or not.  Data entry and minimum requirements 

for form completion are as in reporting areas for which director’s reports have not 

been filed. 

c. Data entry for claim and recommendation records in the Adjudication database: 

i. The new claimant, if not already existing in the contacts, and new address 

should be data-entered by the receiving office with a Current Owner code.  

The initial claimant and old address should remain in the database with a 

Director’s Report Owner code.  The Current Owner should match in both 

the claim and recommendation records.  Tracking owners between the 

initial claimant and the current owner is not required.  For previously 

recorded water rights (licenses, decrees, statutory claims), the owner of 

that record should be kept as an Original Owner. 

ii. After a decree for the recommendation is issued, tracking the ownership 

change in the Adjudication records is no longer necessary and the change 

of ownership documents should be forwarded to the Water Allocations 

section.  The records are then prepared for the Update Partial Decree 

Workflow process when the processing of the decree does occur. 

d. Notice of change does not meet minimum requirements: 

i. If the notice of change in ownership does not meet the minimum 

requirements, and IDWR is confident the new owner appears to own the 

place of use, complete the following steps for the claim and 

recommendation records while waiting for complete documentation: 



1. The new claimant should be data-entered with a Present Owner 

code, and the old claimant and the old address should remain in the 

database with a Current Owner code. 

2. The ownership change document is scanned and profiled in 

IDWR’s database to each of the water right numbers affected.  

After initial data-entry, the notice should be marked “data-entered” 

and forwarded to the IDWR office that has the original claim file. 

3. The notice of change in ownership should be kept in the claim file.  

Once the minimum requirements have been met, the Present 

Owner code should be changed to Current Owner and the previous 

owners should be changed to the Original Owner code. 

4. A copy of the change in ownership, if it applies to records 

maintained by another section within the Water Allocation Bureau, 

shall be sent to the Water Right Permits Section. 

ii. If the notice of change in ownership does not include sufficient 

information to identify the water right as to which ownership has changed, 

or if there is insufficient information to determine if the new owner is only 

claiming part of the original notice of claim, seek further correspondence 

before any data entry. 

iii. A copy of the changed claim (or recommendation) with the new owner’s 

name should be sent to the seller.  In the case of a split to the water right(s) 

claimed by the seller(s), the new claimant is to receive the director’s report 

with a Notice of Completed Administrative Proceeding (NCAP). 

III. Change in ownership resulting in split notices of claim, and filing fees 

a. Reporting areas for which a director’s report has not been submitted to the district 

court: 

i. If the property description on the document submitted with the change of 

ownership does not include all of the property listed as the place of use, 

then the notice of claim may have to be split.  A reviewer of the change in 

ownership must proceed cautiously, if the split is suspicious, before 

investing needlessly in data entry for the splits.  In the case of a suspicious 

split, investigate with seller or buyer about the circumstances of the sale 

before processing the change.   

ii. If the minimum requirements for a notice of change in ownership have 

been met, and it can be determined by examining the original claim and 

the notice of change in ownership how the claim should be split, process 

the change in ownership.   

iii. To process the change in ownership, follow the instructions in the Split or 

Renumber Claim Workflow application.  The system will create the 

corresponding number of new water right records for each of the splits.  



The new claims and recommendations are initially mirrors of the parent 

(original) recommendation.  Corresponding data entry will be required to 

define the water right elements of each split as well as GIS shapefiles for 

both point of diversion (POD) and place of use (POU).  A remark is added 

automatically in Workflow to both the parent water right describing the 

splits from it and in each of the new water right numbered splits 

describing the water right from which it came.  The pedigree for the split 

is also created from the split in Workflow. 

iv. The new notices of claim should be sent to the owners for review.  If any 

corrections are made, the corrected claim should be signed and returned 

within 30 days.  The corrected claim should be processed as an amended 

notice of claim.  If no response is received, it will be assumed the split 

notices of claim are correct.   

 

NOTE:  Although there are now two notices of claim where there was originally 

only one, no additional flat fee will be due.  An additional variable fee may be due 

from one or the other if the total amount of water claimed, the total amount of 

acres irrigated, or the total kilowatt capacity of the new claims exceeds the 

amount on the original claim.  The additional fee is to be paid by the claimant 

who is claiming the additional acreage, water, or kilowatts.   

 

For example, Claimant A owns an 80-acre tract, files a notice of claim for 60 

inches for 60 acres, 30 in the first quarter-quarter and 30 in the second.  Claimant 

A sells one forty-acre tract to Claimant B.  Two new notices of claim forms are 

prepared, each 30 inches for 30 acres.  Claimant B revises his notice to claim 40 

inches for 40 acres but Claimant A resubmits his as prepared.  An additional $10 

variable fee is owed because 70 irrigated acres are now being claimed instead of 

60.  Claimant B owes the extra fee because the extra acreage was claimed on 

Claimant B’s notice of claim form. 

 

In another example, Corporation A files a notice of claim for a 100 cfs water right 

for commercial purposes and sells part of the water right to Corporation B, and 

the claimants disagree as to how much of the water right Corp A conveyed to 

Corp B.  (This situation may arise where there is either an express reservation of a 

portion of the water right by the seller, or an express conveyance of a portion of 

the water right to the buyer, but the deed is ambiguous as to how much was 

conveyed.)  Corp A is claiming 50 cfs of the 100 cfs water right and Corp B is 

claiming 60 cfs of the 100 cfs water right.  Since Corp A paid full fees at the time 

the original claim was filed, Corp B must pay the variable fee for the extra 10 cfs. 

 



Note that where a claim is split and there is no increase in the fees, the old 

claimant will have paid the full fee for both of the new water rights and the new 

claimant will not have paid for any.  If the old claimant thinks they are entitled to 

some compensation due to this fact, they must work it out with the buyer, not with 

IDWR. 

 

Data entry of splits for the claims will apply to any applicable recommendations 

that may be in the working stages of becoming a recommendation in a director’s 

report.  The split of the claim produces two new claims and recommendations. 

 

v. If there is insufficient information to process the split, seek further 

correspondence with the new claimant.   Any correspondence should be 

kept with the claim file. 

 

b. Reporting areas for which a director’s report has been submitted to the district 

court and prior to issuance of a partial decree: 

Data entry and minimum requirements for splitting the water right are the same as 

before submission of the director’s report.  However, IDWR should notify the 

district court of the splits via a Notice of Completed Administrative Proceeding 

(NCAP).  

i. An NCAP with the amended director’s report is sent to the court for each 

water right.  The title of the document (caption) includes the parent right 

number with the subsequent split numbers (children).  The attachment for 

the parent water right is no more than a printout listing the parent and its 

children.  There should be a director’s report for each child created by the 

split.  Each parent right requires an NCAP. 







ADMINISTRATOR'S MEMORANDUM 
 

To:   Water Management Division   TRANSFERS MEMO #12 
 
From:  Norman C. Young     ADJUDICATION MEMO #20 
 
RE:   TRANSFERS BASED ON ADJUDICATION CLAIMS 
 
Date:   April 17, 1989 
 
During the Regional manager's meeting held on February 16 and 17, 1989 in Boise, a lengthy 
discussion ensued relative to identification numbers assigned to Snake River adjudication claims 
based on prior decreed or licensed rights or portions thereof. 
 
As a practical matter, it might not be possible to identify the specific portion of a decreed or 
licensed right being claimed during the short time available while taking a claim, but the claim 
should reference the "core" number of the original right as should the adjudication data base. The 
purpose of the references to the original right is for analysis purposes prior to submitting a 
director's report to the court by determining whether the parts of an original right claimed exceed 
the whole or whether certain parts of the original right have not been claimed. 
 
The letter designation indicating the specific part of the original right claimed can be determined 
during the review of the claims in preparation of the Director's report or when a transfer is filed 
on a claim, whichever occurs first. 
 
Some adjudication claims which are filed will claim the right or portion thereof in a manner 
different from the licensed or decreed right of record inferring that an unrecorded transfer has 
occurred in the past. A transfer does not need to be filed to submit the adjudication claim in this 
manner, since Section 42-1425, Idaho Code, has been enacted. 
 
If, however, a transfer is filed on an adjudication claim which represents an unrecorded transfer, 
evidence of title to the original right or portion thereof claimed must be shown by the applicant 
before the transfer can be processed. In addition, the core water right number shown on the 
adjudication claim (either as the identification number or in remarks) must be further identified 
with an alpha suffix character if the unrecorded transfer represents a division of an earlier 
recorded part of the original right. This is particularly important when a number which does not 
include the core number of the original licensed or decreed right has been assigned to an 
adjudication claim. 
 
This identification process is necessary to prevent the state office from having to create and 
maintain additional files based on an assigned adjudication number which does not relate to the 
original right. 
 
In no case should a transfer, as described above, be advertised showing an identification number 
which is not related to the original number assigned to the right. 
 













ADJUDICATION MEMORANDUM #23 

 

 

TO:   Adjudication Section Staff 

 

FROM:   Carter Fritschle, Adjudication Section Manager   

 

SUBJECT:   Effect of Mandatory Permit Statutes 

 

REVISED:    September 4, 2013 

 

 

I. Surface Water 

 

As of May 20, 1971, a right to surface water can be obtained only by compliance with the 

application, permit and license procedure established by statute.  See Section 42-201, 

Idaho Code. 

 

The first exception to this rule is water rights used solely for instream watering of 

domestic livestock can still be established by beneficial use.  See Section 42-113, Idaho 

Code.  Note "domestic" livestock does not mean the livestock use must be associated 

with a household use.  The second exception to this rule is an enlargement approved 

under Section 42-1426, Idaho Code. 

 

The priority date of a water right established by diversion and application to beneficial 

use is the date water is put to beneficial use.  Incremental development of beneficial use 

water rights require separate priority dates for each development period.  Beneficial use 

rights do not start with the commencement of development; they start when development 

is completed and water is put to beneficial use.   

 

II.  Ground Water 

 

As of March 25, 1963, a right to ground water can be obtained only by compliance with 

the application, permit and license procedure established by Section 42-229, Idaho Code. 

 

The first exception to this rule is water rights for domestic purposes, as defined in Section 

42-111, Idaho Code, can still be established by beneficial use. See Section 42-227, Idaho 

Code.  The second exception to this rule is an expansion right approved under Section 42-

1416B, Idaho Code, or an enlargement right approved under Section 42-1426, Idaho 

Code. 

 

See Adjudication Memorandum #4 for further discussion of the definition of domestic 

purposes and the effect of mandatory permit statutes on domestic rights.  

 

 



III. Cut Off Dates 

 

Both the ground water and surface water statutes provide, “In the event an appropriation 

has been commenced by diversion and application to beneficial use prior to the effective 

date of this act it may be perfected under such method of appropriation.” 

 

In general, a surface water right with a priority of May 20, 1971, or later, or a claim to a 

ground water right with a priority of March 25, 1963, or later, is invalid because it is in 

violation of the mandatory permit statute. 

 

However, a beneficial use right with a priority after the cut-off date can be established if 

the claimant can show the right was commenced (the first step in the appropriation by 

diverting the water) before the cut-off date, and the appropriation was completed (put to 

beneficial use) with due diligence after the right was commenced.   

 

Due diligence will be presumed if the appropriation was completed within five years after 

the appropriation was commenced.  Five years is the relevant period since this is the 

maximum amount of time allowed for completion of an appropriation under a permit.  

Since the priority date of such a right is the date the appropriation was completed, there 

may be claims based on beneficial use with priority dates after the effective date of the 

permit requirement, but the priority date will generally be within five years of the 

effective date of the permit requirement.   

 

A longer period for completion will be deemed reasonable under the same circumstances 

where an extension would be granted by the director for completion of an appropriation 

pursuant to a permit.  Recommending a beneficial use right with a priority after the 

effective date of the permit requirement based on a period for completion in excess of 

five years requires Bureau Chief approval. 

 

IV.  Effect on Adjudication 

 

A claim should not be rejected on the basis the water right is in violation of the 

mandatory permit system. IDWR might not recommend it, but the claimant can still 

claim it. 

 

Where a claimant has filed a notice of claim to a water right clearly in violation of the 

mandatory permit statute, the practice has been to inform the claimant of the possible 

problem, and give the claimant the option to: 

1) file just the notice of claim,  

2) file just an application for permit, or  

3) file both a notice of claim and an application.  

 

Option 3 offers the best protection of the claimant's interests, but is also the most 

expensive. (Note that claimants have been allowed to withdraw a notice of claim and get 

their filing fee back if the claimant is filing an application instead of the notice of claim. 



This is an exception to the general rule that fees will be refunded only where the fee was 

miscalculated at the time of filing the notice of claim.) 























DIRECTOR'S MEMORANDUM 
  
TO:  Regional Offices, Water Allocation Bureau and Adjudication 

Bureau and Adjudication Bureau 

FROM:  R. Keith Higginson 

RE:  Rate of Flow and Volume for Water Rights With Source of 
Ground Water 

DATE:  November 1, 1990                              Application Processing No. 51  
Permit Processing No. 16  

Adjudication Memo No. 31 
  

A review of field examination procedures relative to measurement of rate of flow for 
diversions from ground water has resulted in the identification of certain water uses for 
which a theoretical computation is an acceptable substitute for measurement of rate of 
flow. The purpose of this memorandum is to describe situations where utilization of the 
theoretical computation is permissible. 
 
The determination of which situations require measurement of rate of flow for a ground 
water right is outlined in Appendix 1. The procedure for determining rate of flow is 
described in Appendix 2. This memorandum shall be the authority for removal of flow 
measurement requirements from water right permits that are shown by Appendix 1 not to 
require measurement. 
 
This procedure applies to rate of flow determinations for the preparation of water right 
licenses and adjudication Director's Reports. 
 
Appendix I - Flow Chart for Determining if Flow Measurement is 

Required 
Appendix 2 - Procedure for Determining Rate of Flow 
 
 

APPENDIX I  
FLOW CHART FOR DETERMINING IF FLOW MEASUREMENT IS 

REQUIRED 
Attached 



 
Appendix 2 

 
Procedure for Determining Rate of Flow 

 
(Use this procedure in conjunction with Appendix 1) 

 
A. Measure the rate of flow of the system whenever it is possible at time the 
examination is conducted, even if it is not required. 
 
B. The licensed or decreed rate of flow is not always determined by the system 
capacity. This is the case when the system capacity obviously exceeds the permitted or 
claimed flow rate. In such cases no significant effort needs to be made to determine 
system capacity. 
 
C. An acceptable method of determining a rate of flow for licensing or the director's 
report for a system not requiring a measurement is as follows: 
 

1. Evaluate whether system capacity is likely to be the limiting factor. If not, base 
the recommended rate for licensing or decree on the lessor of the permitted or claimed 
amount or the duty of water. 

 
2. If the system capacity appears to be the limiting factor, make an acceptable 

estimate by refining the theoretical calculation. Compute the theoretical calculation as 
described below: 

a. Basic equation: 
Q = (8.8) X (HP) X (E) 

H 
 

Where Q = rate of flow in cubic feet per second,  
HP = brake horsepower of the pump motor, 
E = pump efficiency, and 
H = total head. 
 

b. For purposes of field calculations, parameters are determined in the following 
manner: 

 
1. HP is obtained from the motor nameplate. 

2. E is considered to be the highest operating 
efficiency of the system, which is assumed to 
be 70% unless a higher efficiency can be 
demonstrated by the operator. 

 



Procedure for Determining Rate of Flow (Cont.)  
3. H is computed as the sum of the dynamic lift 

(elevation distance between water surface 
during pumping and location of pressure 
reading) and the pressure head at the pump, 
computed as 2.31 times the pressure in psi. 

c. Procedure: 

1. Determine HP from motor nameplate. 

2. Determine dynamic pumping level (water 
level during pumping), based on a 
combination of at least two of the following: 

a. Discussions with well owner. 

b. Measurement with a steel tape, pressure 
tube, or electric well probe (plus a 
drawdown factor). 

c. Information from exams conducted on 
nearby wells, if in a homogeneous 
aquifer, (including the amount of 
anticipated drawdown). 

d. Information provided on a well log, 
particularly where the well driller 
shows pump test data with discharge 
and draw down. 

e. Information from water level contour 
maps, such as in the Snake Plain 
Aquifer. 

3. Measure pressure of mainline near the pump, 
or estimate this pressure based on the type of 
operating system (high pressure pivot, open 
discharge, etc.). 

4. Compute the theoretical rate of flow. 

d. Example: 

An irrigation system is found to have a 50 HP motor, a 
dynamic depth to water of 100 feet, and a pressure of 80 
psi near the pump. 

 



Procedure for Determining Rate of Flow (Cont.) 
 

Q = (8.8) X (HP) X (E) = (8.8) X (50) X (.70)
H        (100 + {2.31 * 80}) 

  = 1.08 cfs 

  
e. Limitations: There are some situations where use of this 

equation is not applicable, for example where there is no 
means of determining even an estimate of the dynamic 
pumping level, and where artesian pressure creates a 
flowing well. In these situations either measurement is 
required or alternate techniques must be used to quantify 
estimated flow rates. Acceptable measurement 
techniques for these situations include (1) sprinkler 
measurements for pressurized systems, (2) timed fills of 
trapezoidal ditches for gravity flow systems, and 
measurement with a polysonic measuring device. 

 
4. Refine the theoretical measurement by a variety of techniques, including 

reading the power meter if the system is operating to determine horsepower 
actually being used, evaluation of whether friction losses are relevant, review of 
pump design information to improve the estimate of efficiency, or obtaining 
information on measurements taken by pump installers, electrical companies, etc. 

 
D. When developed in conformance with Appendices 1 and 2, the theoretical rate of flow 

is an acceptable substitute for a measured rate of flow.  



ADJUDICATION MEMORANDUM #32B 

 

TO:    Adjudication Staff 

 

FROM:   Carter Fritschle, Adjudication Section Manager   

 

SUBJECT:   Adding condition codes to adjudication recommendations 

 

REVISED:   August 9, 2013 

 

The purpose of this memorandum is to serve as a guide for the use and importance of conditions 

and standard condition codes.   

 

The Department uses conditions to further define the elements of water rights.  Some conditions 

are unique to specific water rights and may require specific drafting to fit the circumstance (i.e., 

prior decree, water use agreement, historic practice, etc.). 

 

Most commonly, however, the Department uses standard condition codes.  The use of standard 

condition codes provides for consistent definition of water right elements and allows the 

Department to search for types of water rights.  With standard condition codes, the Department 

can generate lists that may be used for various purposes.  Watermasters and water districts may 

use the lists for assessment purposes and to determine regulated water rights within their 

boundaries.  The Department depends on standard condition codes to administer water rights and 

send notices for water districts, water measurement districts, etc.  Other areas of the Department, 

including the Hydrology section, often query standard condition codes to find enlargements and 

other types of water rights.  Standard condition codes help the Department filter deferrable water 

rights (de minimis domestic & stockwater) from lists of water rights.  The Department and the 

District Court also look to these condition codes for consistency in partial decrees. 

 

Without consistency among codes and in using codes, none of the above can be 

accomplished with a high level of certainty.  The Department queries by the standard 

condition code, not the text of the condition.  With this in mind, agents should use utmost 

caution in editing conditions.   

 

Unless the condition language indicates it should be edited (i.e., blanks in the condition 

language), agents should not edit standard conditions.  For example, at the time of this writing, 

condition code N13 says, “The quantity of water under this right shall not exceed 13,000 gallons 

per day.”  One of the most common changes made to N13 by novice agents is to change the 

limitation to 2,500 gallons per day.  Condition code N06 says, “The quantity of water under this 

right shall not exceed 2,500 gallons per day.”  Agents should not edit one condition when 

another standard condition is available.  If questions arise as to whether a standard condition 

should be edited, staff should consult the Adjudication Section Manager. 

 

As noted above, some standard conditions should be edited.  For example, condition code X04 

says, “Domestic use is for <#> homes.”  The inclusion of the angle brackets and the lack of a 

number of homes indicate X04 should be edited to include the number of homes and the angle 



brackets should be deleted.  If domestic use is only for one home, the agent should use condition 

code X01.  Agents should not edit condition X04 beyond what is indicated by the angle brackets. 

 

If a non-standard condition is needed, staff should consult the Adjudication Section Manager.   

 

This memorandum is divided into several sections to be more helpful.  Some sections discuss 

specific types of water rights (i.e., domestic) and others discuss categories of conditions and why 

they are important.  This memorandum is not meant to be all-inclusive, so agents should consult 

supervisors or Legal staff with additional questions. 

 

A Workflow menu process, AJ Standard Conditions Export, should be used to generate an Excel 

spreadsheet of the current Adjudication and Water Right conditions.   

 

CHECKLIST OF MOST COMMON CONDITIONS 

 

The following conditions will likely be included on almost all active status recommendations: 

 

Condition 

Code 

Condition Text Helpful tips 

C18 This partial decree is subject to such 

general provisions necessary for the 

definition of the rights or for the efficient 

administration of the water rights as may be 

ultimately determined by the Court at a 

point in time no later than the entry of a 

final unified decree.  Section 42-1412(6), 

Idaho Code. 

Is automatically inserted once the 

recommendation is set to active in the 

ECVR summary page 

PIN Parcel No. ____________ Should be used for all rights 

whenever possible.  Can be modified 

to accommodate multiple parcels 

when the recommended place of use 

includes more than one parcel.  Not 

commonly used for rights covering 

multiple ownership subdivisions, 

large irrigation projects or municipal 

rights but should be used for all other 

rights. 

J01 Property is also known as Lot ___, Block 

___, _(subdivision name)_. 

Should be used for rights for one or 

more lots within a subdivision. 

 

EXPLANATORY V. GENERAL CONDITIONS 

For general purposes, Explanatory conditions will not appear on the face of the partial decree but 

will remain in the Department’s database.  General conditions will appear on the face of the 

partial decree under “Other provisions necessary for definition or administration of this water 

right.”  If a condition is necessary for water right administration, it should be a General condition 

as opposed to an Explanatory condition. 



 

RECOMMENDING A PERMIT IN AN ADJUDICATION 

There are four steps to recommending a permit in an adjudication: 

1. The agent should notify the Water Right Permits section and determine when the license 

will be issued. 

2. If the license will not be issued prior to the Director’s Report filing, the agent should set 

the Basis of the recommendation as permit and include condition A01 on the 

recommendation.  Unless claimed differently than the permit, the recommendation should 

reflect the permit as closely as possible. 

a. A01 currently says, “This right is conditioned upon completion of the 

appropriation in accordance with the statutory procedure for appropriation of 

water rights.  This right remains subject to all conditions set forth in the permit 

upon which this right is based, and will be subject to all conditions set forth in the 

license issued by IDWR upon completion of the statutory appropriation process.”   

3. The agent should notify the Adjudication Section Manager of the recommendation.  The 

Adjudication Section Manager will file a Notice of Administrative Proceeding (NAP) 

with the District Court. 

4. When the license is issued, the Department will file a Notice of Completed 

Administrative Proceeding (NCAP) with the District Court, which changes the 

recommendation to match the license. 

 

ACCOMPLISHED TRANSFER, ENLARGEMENT AND EXPANSION CONDITIONS 

See Adjudication Memorandum 16C for specific guidance.   

 

CARRYING OVER CONDITIONS FROM LICENSES AND PRIOR DECREES  

Many adjudication claims are based on previously determined water rights, such as licenses or 

decrees.  Agents should not remove or alter conditions from the previously determined water 

right without first consulting the Adjudication Section Manager or appropriate Legal staff.  For 

more discussion, see the section on Explanatory v. General conditions above.  The Workflow 

menu process, AJ Conditions, should be used to generate an Excel spreadsheet of the current 

Adjudication and Water Right conditions.   

 

Sometimes a claim based on beneficial use will be filed adjacent to a previously determined 

right.  In such cases, it is not uncommon to see more restrictive conditions on the previously 

recorded right and subsequent recommendation than on the right based on beneficial use.  Agents 

should not apply the licensing conditions to the beneficial use right without consulting the 

Adjudication Section Manager or appropriate Legal staff.  So as a rule of thumb, do not add a 

Water Right license condition to a beneficial use recommendation, unless the beneficial use right 

is replacing the licensed right.  

 

DISALLOWED WATER RIGHTS 

Select P codes are used for disallowed water rights.  Most of the P conditions consist of a 

General condition and a complimentary Explanatory condition.  Both conditions should be 

included for any recommendation that will disallow the water right.  Example:  Conditions P01 

and P11 (no lawful appropriation shown) should not be used for claims based on a license or 



decree.  This pair of conditions should be used for disallowing beneficial use rights.  Be sure to 

check the usage description to insure you are applying the appropriate condition. 

 

DOMESTIC (SINGLE, MULTI-USE AND WELL AGREEMENTS) 
See Adjudication Memorandum 4 for specific guidance.  There are specific condition codes that 

apply to domestic recommendations.  These codes are often called the “N codes” because they 

begin with the letter N. 

 

If the agent has questions as to whether a claim was filed as de minimis, he or she should check 

the receipt to determine if the claimant paid a $25 claim fee or higher fee.  If the claimant paid a 

$25 claim fee, the claim should be recommended as de minimis.  If the claimant paid a fee other 

than $25, the claim should be investigated further to determine if the domestic use is de minimis. 

 

If there are multiple de minimis claims for the same domestic place of use, such as water from 

more than one source, or if a de minimis claim is split, use condition code N19 in place of N13. 

 

Condition codes that say the recommended use is not a determination of historical 

beneficial use should only be used on de minimis domestic and/or stockwater 

recommendations. 

 

The table below lists the most commonly used condition codes for de minimis domestic 

recommendations: 

 

Condition Code Text Helpful tips 

N11/N13  Used when recommendation is 

for de minimis domestic.  

Both should be used together 

for recommendations based 

on beneficial use.   

Both codes should also be 

used together when 

recommending de minimis 

domestic and stockwater on 

the same recommendation. 

N10/N12  Used when recommendation 

includes de minimis domestic 

with other uses except de 

minimis stockwater.  Both 

should be used together for 

recommendations based on 

beneficial use. 



 

X01 Domestic use is for 1 home. Used when recommendation is 

for domestic use for 1 home. 

X04 Domestic use is for <#> 

homes. 

Used when recommendation is 

for domestic use for more 

than 1 home. 

J01 Property is also known as Lot 

___, Block ___, _(subdivision 

name)_. 

Should be used when the 

Department knows the Lot #, 

Block designation and 

subdivision name. 

PIN Parcel No. ____________ Should be used when the 

Department knows the parcel 

number or PIN. 

 

FIRE 

Generally there are no specific conditions added to adjudication recommendations, unless there 

were specific conditions added during licensing or with an approved transfer. 

 

FORFEITURE 

The period of non-use must always be documented in the recommendations.  Either condition 

P01 or P31 must be included in the recommendation. 

 

IRRIGATION (OVERLAPPING CONDITIONS MOST FREQUENTLY USED)  

E conditions:  Use E51 through E54 to limit combined diversion rate and/or diversion volume.  

Use E55 through E58 to limit combined acreage.  If none of these conditions appear appropriate 

for the recommendation, consult the Adjudication Section Manager or appropriate Legal staff. 

 

K conditions:  Use K06 to limit the number of acres that may be irrigated in a single irrigation 

season under the right (always replace X27 with K06).  K06 is always used with a permissible 

place of use when the original right was for less acres than described for the permissible place of 

use. 

 

R conditions should be replaced with the appropriate E condition. 

 

IRRIGATION RECOMMENDATIONS WITH LARGE POU 

Condition 135 is inserted automatically whenever a large POU is created in the Claims 

Verification Record.  The claim reviewer will need to change “SRBA District Court” to 

“CSRBA District Court” until the condition template is modified at the completion of the SRBA. 

 

MINING 

Generally there are no specific conditions added to adjudication recommendations, unless there 

were specific conditions added during licensing or with an approved transfer. 

 

 

 

 



MUNICIPAL 

Conditions 124 – 128 address the POU for municipal providers.  Condition 135 is inserted 

automatically whenever a large POU is created in the Claims Verification Record.  The condition 

should be deleted for recommendations that only have municipal and/or municipal storage 

purposes of use.   

  

Conditions 208 – 211 address the accomplished changes in the PODs for municipal providers.  

 

PONDS/STORAGE   

Occasionally the volume of storage claimed may exceed the capacity of the storage reservoir or 

pond due to the historical practice of filling the reservoir or pond multiple times in a single year.  

If this practice can be verified, Condition 164 should be included in the recommendation to 

establish the capacity of the storage reservoir or pond independent of the total volume 

recommended. 

 

PURPOSE OF USE CONDITIONS 

Purpose of use conditions are used when non-irrigation uses are included on the 

recommendation.  These frequently are not associated with a specific condition code. 

 

SEASON OF USE CONDITIONS (ALSO CALLED SHOULDER REMARKS) 

Sometimes the standard season of use for an irrigation water right has changed and the 

Department now recognizes a longer season than previously recorded.  In that case, the 

recommended season of use should reflect the original right’s season of use, but include a so-

called “shoulder remark” to reflect the currently recognized season of use.  The shoulder 

conditions are:  S35, S37-S42, S46 and S47. 

 

SPLIT WATER RIGHTS 

Condition P21should be included in the recommendation for the child rights created by a split of 

a water right or claim (i.e., the parent right or claim).   

Condition P22 should be included in the Parent record of a claim that has been split. 

 

STOCKWATER 

See Adjudication Memorandum 4 for specific guidance.   

 

If the agent has questions as to whether a claim was filed as de minimis, he or she should check 

the receipt to determine if the claimant paid a $25 claim fee or higher fee.  If the claimant paid a 

$25 claim fee, the claim should be recommended as de minimis.  If the claimant paid a fee other 

than $25, the claim should be investigated further to determine if the stockwater use is de 

minimis. 

 

There is a special condition code for instream stockwater.  Condition code N18 is used for all 

non-diverted stockwater rights. 

 

Condition codes that say the recommended use is not a determination of historical 

beneficial use should only be used on de minimis domestic and/or stockwater 

recommendations. 



 

The table below lists the most commonly used stockwater condition codes: 

 

Condition Code Text Helpful tips 

N11/N13  Used when recommendation is 

for de minimis stockwater.  

Both should be used together 

for recommendations based 

on beneficial use.   

Both codes should also be 

used together when 

recommending de minimis 

domestic and stockwater on 

the same recommendation. 

N05/N08  Used when recommendation 

includes de minimis 

stockwater with other uses 

except de minimis domestic.  

Both should be used together 

for recommendations based 

on beneficial use. 

X02 Stockwater use is for <10 

range cattle>. 

Used to describe number and 

type of stock. 

J01 Property is also known as Lot 

___, Block ___, _(subdivision 

name)_. 

Should be used when the 

Department knows the Lot #, 

Block designation and 

subdivision name. 

PIN Parcel No. ____________ Should be used when the 

Department knows the parcel 

number or PIN. 

 

Note:  All claims in which only a $25.00 filing was paid require a condition limiting the right to 

either 13,000 gallons per day for Idaho Code § 42-111(a) domestic uses or 2,500 gallons per day 

for Idaho Code § 42-111(b) domestic uses.  This applies to claims based on licenses and/or 

decrees as well as beneficial use claims.   



 
ADMINISTRATOR'S MEMORANDUM 

 
 

TO: WATER MANAGEMENT DIVISION STAFF 
 
FROM: NORMAN C. YOUNG     Transfer Processing No. 15 

Adjudication Memo No. 33 
DATE: JUNE 3, 1991 
 
RE: TRANSFER APPLICATION PROCESSING & SRBA CLAIM AMENDMENTS 
============================================================== 
 

This memo provides direction for amending adjudication claims and filing 
transfer applications related to both statutory rights (decreed rights, licenses and statutory 
claims) and Snake River Basin Adjudication (SRBA claims. 
 

When a statutory right is changed by an approved transfer, the adjudication claim 
that has been filed on the same statutory right must be amended. Section 42-1409(4), 
Idaho Code states in part: 

 “…with respect to any water right for which a change was approved by 
the director pursuant to sections 42-211 or 42-222, Idaho Code, after filing 
the notice of claim and prior to filing of the director's report, the claimant 
shall amend the notice of claim consistent with the determination of the 
director on the change.” 

Transfers involving both statutory rights and adjudication claims may fall within one 
of the following broad categories or scenarios: 
 
1) Transfer filed for proposed change or changes made after commencement of 

adjudication and after filing of adjudication claim, where the adjudication claim 
matches the statutory right before making the change; 

 
2) Transfer filed for a proposed change or changes made after the commencement of 

adjudication and after filing of adjudication claim, but the adjudication claim does not 
match the statutory right before making the change; 

 
3) Transfer filed on an adjudication claim based on beneficial use (i.e.; there is no 

existing statutory right). 
 
 
PROCESSING OF TRANSFER APPLICATIONS 
 
In example no. 1, a transfer application does not need to describe the adjudication claim. 
However, item A.l. of part 2 of the application should at least reference the adjudication 
claim number if one has been filed. The regional office shall attach a copy of the 
appropriate adjudication claim proof report when forwarding the transfer 



application to the state office. The remarks section of part 1 of the transfer application 
can be used to describe the relationship between the statutory right and adjudication 
claim. 
 
In example no. 2, where the transfer proposes changes to a statutory right that is  recorded 
differently by an adjudication claim, the transfer application should describe both the  
statutory right and the adjudication claim. The legal notice must also show the right as 
recorded by the original decreed/statutory right as well as the adjudication claim. An 
example of this advertising format is provided as attachment A. This procedure for filing 
and advertising transfers should also apply to those situations whereby the adjudication 
filing(s) claim an expansion of the statutory right based on one or more presumption 
clauses of Section 42-1416, Idaho Code.   However, the Department will not approve a 
transfer for the expanded portion of a right since Section 42-222, Idaho Code does not 
authorize the Department to approve changes which constitute an enlargement of the 
original right. 
 
In example no. 3 above, where a change is proposed that is documented only by an 
adjudication claim, field examinations must be conducted by the regions to confirm the 
use claimed prior to making final recommendations and forwarding the transfer to the 
state office. 
 
The Water Allocation Bureau shall forward a copy of each transfer within the 
SRBA to the Adjudication Bureau upon final approval or decision of the 
application. 
 
ADJUDICATION CLAIM AMENDMENTS 
 
In order to satisfy the requirements of Section 42-1409(4), Idaho Code and simplify the 
procedure for amending adjudication claims, each approved application for transfer will 
be treated as the Department's notice of an amendment to the adjudication claim. The 
Department therefore will not require transfer applicants to file separate adjudication 
claim amendments. 

  
 

NOTICE OF PROPOSED CHANGE OF 
WATER RIGHT NO. 37-0900 

 
Notice is hereby given that John Doe of 
Somewhere, ID has applied to the Department of 
Water Resources to change the following described 
water right(s) pursuant to section 42-222 of Idaho 
Code. 
WATER RIGHT AS RECORDED 
Water Right No. 37-0900 
Basis of Right: Decree to J. Jones in case of 
Jones vs. Smith, dated 12/9/1910 in lst District 



Court, Idaho County. 
Source: Snake River tributary to Columbia River  
Priority Date: 
Amount of Water: 
Use: 
Points of Diversion: SWSW, S22, TlN, R23E 
Place of Use: 160 acres in 
WATER RIGHT CLAIMED IN SNAKE RIVER BASIN 
ADJUDICATION: 
Water Right No. A37-0900 
Name: A. Jackson 
Basis of Right: Decreed Right 37-0900 
Source: Snake River tributary to Columbia River Priority Date: 
Amount of Water: 
Use: 
Points of Diversion: SWSE, S22, TlN, R18E 
Place of Use: 160 acres in NENE, NWNE, SWNE, NENW, 
S28, TlN, R18E. 
WATER RIGHT NO. 37-0900 & ADJUDICATION CLAIM NO. 
A37-0900 TO BE CHANGED AS FOLLOWS: 
Points of diversion: SWSE, SESE, S22, TlN, R18E 
Place of Use: 150 acres in NENE, NENW, S28 TlN R18E; 
SWSW, SESW, S22, TlN R18E. 
 

 



                                                                                                                                           
ADJUDICATION MEMO 34 

 
 

TO:   Adjudications Staff 
 
FROM:   Dave Tuthill 
 
DATE:   October 22, 2002 
 
RE:   Diversion Volumes in Director's Reports 
 
 
1. Ground water rights 
 
All rights recommended with a source of ground water are to include annual diversion 
volume, except for ground water rights or portions of ground water rights used solely for: 
 

a. small D&S purposes as defined by Idaho Code §§ 42-111 or 42-1401A (5) and 
(12), in which a diversion volume has not been previously determined. 

 
b. municipal purposes, 

 
c. fire protection purposes. 

 
2. Other rights 
 
All other rights to be recommended based on a license or decree that stated an annual 
diversion volume limitation are to include annual diversion volume. 
 
3. Storage 
 
Amounts for storage rights should be determined as described in the administrator's 
memorandum, application processing #14. 
 



ADJUDICATION MEMO #36 
 
 
 

TO:  Adjudication Staff 
 
FROM: Marci Sterling 
 
RE:  Water Use for Dairies 
 
DATE:  May 12, 1992 
 
 
 
The need has arisen for quantification of the diversion rate and volume for dairy claims 
and the consumptive use volume for those exceeding the 13,000 gallon per day domestic 
and stock limitation. Some information has been collected to assist in making a 
determination and those ideas will be presented here. 
 
A LOTUS 123 spreadsheet has been developed which, provided with the necessary 
information, will analyze the inputted values and supply the user with approximations of 
several elements of the water right. The spreadsheet will calculate the stockwater 
diversion rate, diversion volume, and consumptive use volume, along with the 
commercial diversion volume and consumptive use volume. These values are merely 
estimates and should be used only if no method of measurement is available. The 
spreadsheet may be found on Node 1. 
 
DIVERSION RATE 
 
Stockwater diversion rate estimates given on the spreadsheet for both milking and 
nonmilking cattle were taken directly from the administrative memo, Application 
Processing Memo #3. Commercial diversion rates must be determined by some other 
method. 
 
The horsepower equation, which has been supplied on the spreadsheet, may be useful for 
determining the diversion rate of the commercial portion of the right(s). The information 
necessary for the equation must be supplied by the user. The maximum flow rate which 
can be expected for the existing system, assuming the pumping plant is 70!k efficient, 
will then be calculated. The maximum diversion volume based upon that flow rate will be 
computed also, presuming the pump is allowed to run continuously all year. Caution 
should be used when applying this equation. A good understanding of the system is 
necessary to ensure that the equation is being used properly. Small holding tanks are 
often used along with booster pumps to supply the necessary water to systems. The 
booster pump is not the correct pump to be analyzing with the horsepower equation. In 
cases where multiple pumps are being used and each serves a specific, identifiable 
purpose, the spreadsheet allows the equation to be used to analyze each individual pump. 



 
DIVERSION VOLUME 
 
The water used to wash tanks, floors, and cattle prior to milking is all taken into account 
when the commercial diversion volume is calculated. The cattle washing may be done 
using one of three techniques: manual, automatic, or sprinklers in the holding pen, which 
also serve to flush the holding pen. The source of the information for approximating these 
volumes is Bulletin No. 694 by the University of Idaho Cooperative Extension Service, 
"Dairy Waste Management: System Planning - Estimating Storage" by Dean E. Falk and 
Robert M. Ohlensehlen. Some information was also obtained through phone 
conversations with Dean Falk. Stockwater diversion volume estimates were taken from 
the same administrative memo as the stockwater diversion rates. 
 
In the spreadsheet, the number of cattle is multiplied by a factor, resulting in a total 
diversion volume or rate. In addition, a line was added which will round the number of 
cattle up so that the volumes and rates calculated will match those given in the table from 
the administrative memo. This was done so that consistency can be maintained between 
the spreadsheet and licensing procedures in the past. 
 
CONSUMPTIVE USE 
 
Consumptive use is a factor that must be dealt with in the operation of dairies. If a dairy 
is claiming only a stockwater use with a limiting volume of 13,000 gallons per day, 
consumptive use may be assumed to be de minimus. For larger dairies, the consumptive 
use must be determined. 
 
The water contained in the milk that leaves the dairy is consumptively used, so it must be 
accounted for in the consumptive use volume. Using information supplied by the 
University of Idaho Cooperative Extension Service for the average annual milk 
production per dairy cow in 1989 and their estimate that a cow's milk is 87% water, a 
consumptive use of 0.0058 ac-ft/yr per dairy cow was calculated. This means that 
approximately 172 dairy cattle would consumptively use I ac-ft/yr of their drinking water 
for milk production. Estimates of the amount of water which is consumptively used by a 
particular number of dairy cows for the production of milk may be found in the attached 
table or in the LOTUS spreadsheet. For example, if a dairy farm in Jerome has 550 dairy 
cattle, the consumptive use from the milk production would be 3.50 ac-ft/yr. 
 
A little water is lost through evaporation from the wastewater lagoons for dairies. These 
evaporation losses must be considered in estimating consumptive use volumes for the 
wastewater systems. Ideally, the amount lost due to evaporation could be defined by the 
number of head of dairy cattle contained on the property. However, because individual 
waste handling systems are designed differently, that amount may vary somewhat for 
dairies of equal size. 
 



Certain types of lagoons lose very little of the water stored in them to evaporation, no 
matter what their size. There are two major types of waste lagoons: aerobic and 
anaerobic. 
 
Aerobic lagoons depend on interaction with air to provide the oxygen necessary to 
support the bacteria which digest the waste material. Because of the need for oxygen, 
they are designed to be shallow (between 3 and 5 feet) and to have a large surface area. 
Anaerobic lagoons do not use oxygen in the chemical process to break down the organic 
matter. Because of this, they can be deeper (from 12 to 20 feet) and can have smaller 
surface areas. They also characteristically form a crust on the surface which prevents 
reactions with the air, including evaporation. Evaporation from a lagoon only becomes 
significant if the lagoon has a surface area of at least half an acre. If you encounter one 
which is at least that size, you should attempt to determine whether it is aerobic or 
anaerobic from these brief descriptions and consider evaporation for aerobic lagoons 
only. 
 
The use of lagoons and manure stacks is the most common method of waste disposal. The 
amount of evaporation from a manure stack would be fairly small and very difficult to 
determine, so it will not be considered here. If a lagoon is half an acre or larger, the 
portion of the consumptive use volume due to evaporation will be about equal to the 
evapotranspiration (ET) value for alfalfa (or about 80% of the reference ET) for that area 
multiplied by the number of acres of surface area. This conclusion was made using 
information found in the report, Monthly Shallow Pond Evaporation in Idaho, by Myron 
Molnau and Kojo C.S. Kpordze, and using evapotranspiration data from the 1983 report, 
Estimating Consumptive Irrigation Requirements For Crops In Idaho, by R.G. Allen and 
C.E. Brockway. 
 
To simplify the determination of the consumptive use due to evaporation, a map 
supplying the necessary information has been provided with this memo. The state has 
been divided into different climatological regions and each has been given a particular 
per acre consumptive use value. Those figures were determined using the reference 
evapotranspirations given in the Allen & Brockway report. For each of the 98 stations in 
the state, the reference ET was multiplied by 0.80 and the result was transferred to the 
map. All those within a particular region were averaged and rounded up to the nearest 0.5 
acre-feet per acre. The boundaries between regions are the same as those from the 
Department's 1991 Consumptive Irrigation Requirement, Field Headgate Requirement, & 
Season of Use map. Once you determine the region in which a dairy is located, the figure 
found on the map for that region may be multiplied by the surface area of the sewage 
lagoon. The result would be the total annual consumptive use volume due to evaporation. 
The spreadsheet will also provide that information. If the dairy farm described above has 
a sewage lagoon with a surface area of 3/4 acre, the annual consumptive use due to 
evaporation would be: (0.75 ac)x(4.0 ac-ft/ac-yr) = 3.0 ac-ft/yr. 
 
There is some inconsistency in the way water use for dairies has been claimed in the 
adjudication. The manner in which the consumptive use should be recommended will not 



be as variable. Below are the possible scenarios and how to handle the consumptive use 
for each: 

1. For stockwater claims under 13,000 gpd, no consumptive use 
volume is required. 

2. If both stockwater and commercial uses have been claimed on a 
single claim, the consumptive use volume for each portion should 
be determined using the information supplied here and the total 
consumptive use volume should be assigned to the claim. 

3. If the stockwater and commercial uses for a dairy have been 
claimed on separate claims, the consumptive use for each 
component should be determined separately. The consumptive use 
volume due to the milk production should be assigned to the 
stockwater claim, and the consumptive use volume caused by the 
lagoon evaporation should be assigned to the commercial claim. 

4. If only a commercial use has been claimed and that claim is 
known to include the stockwater use also, the facility should still 
be analyzed as if both stockwater and commercial uses have been 
claimed and the consumptive use for each component should be 
determined. When the right is recommended, a stockwater 
component should be added to the right, along with its respective 
consumptive use. An amendment to the claim and an additional fee 
will not be necessary. 

To summarize, there are two main consumptive uses of water for dairies. They consist of 
the portion of the drinking water which is contained in the milk and the water lost due to 
evaporation from sewage lagoons. The amount of water which is consumptively used for 
the production of milk can be found in the attached table. The consumptive use volume 
for evaporation from any aerobic lagoons may be obtained using the attached map and 
the method described above. Both volumes may also be found using the spreadsheet 
described above. If the lagoon is large enough to be considered, its consumptive use 
volume should be added to the amount used for milk production. The total annual 
consumptive use for the dairy farm in the example would be 6.50 ac-ft/yr. 
  
  

RECOMMENDED CONSUMPTIVE USE FOR MILK PRODUCTION 
DAIRIES 

  
Number Consumptive 
of head Use (afa) 
 
0-10 0.1 
 
11-25 0.1 



 
26-50 0.3 
 
51-100 0.6 
 
101-200 1.2 
 
201-300 1.7 
 
301-400 2.3 
 
401-500 2.9 
 
501-600 3.5 
 
601-700 4.1 
 
701-800 4.6 
 
801-900 5.2 
 
901-1000 5.8 
  
If there are more than 1000 head of stock, round the number of head to the next highest 
100 and multiply by 0.0058. 
  
  
NOTE: 

* If applicable, determine the consumptive use volume due to evaporation 
losses in the wastewater lagoon(s), then add those figures to the 
appropriate ones above. 
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ADMINISTRATOR’S MEMORANDUM 

 
 

To: Water Management Division 
       Adjudication Bureau 
 
      Application Processing Memo #52 
      Licensing Memo #9 
      Transfer Processing Memo #16 
      Adjudication Memo #39 
 
From:  Norman C. Young 
 
 
Re:  STANDARDS FOR IRRIGATION CONSUMPTIVE USE REQUIREMENTS, 
IRRIGATION FIELD HEADGATE REQUIREMENTS, AND IRRIGATION SEASON OF 
USE 
 
Date:  October 12, 1999 
 
 A new 1:1,000,000 scale map of the “Irrigation Season of Use” (map at end of 
memo) presents a new standard for use in water right adjudication and water right 
licenses, permits, and transfers.  A reduced reproduction of the map is attached to this 
memo; the reduced reproduction is for illustrative purpose only.  The official version of 
the map is in digital format and can be accessed by contacting the Adjudication Bureau.  
A full-size copy of the map is available in the SRBA map case.  
 
 The 1:1,000,000 scale map of the state of Idaho dated December 1991 and 
entitled “Consumptive Irrigation Requirement, Field Headgate Requirement and Season 
of Use” (map at end of memo) is still necessary for the Consumptive Irrigation and Field 
Headgate Requirements.  A reduced reproduction of the map is also attached to this 
memo; the reduced reproduction is for illustrative purpose only.  An official copy of the 
map is available in the SRBA map case. 
 
 The purpose of these maps is to provide consistent standards in a simple format.  
Further information concerning the foundation for these standards is available from Jeff 
Peppersack. 
 
 The standard season from the new map is to be used for a new permit 
regardless of the season stated on the application unless it can be shown to the 
satisfaction of the director that a different season of use is necessary.  Likewise, the 
standard season from the new map is to be used for a new license regardless of the 
season stated on the permit unless it can be shown to the satisfaction of the director 
that a different season of use is necessary.   
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For a transfer of a license or decreed water right, the transfer approval should 
retain the licensed or decreed season.  However, when the new standard season is 
longer than the licensed or decreed season, an approval condition like the following 
may be added: 
 

The period of use for the irrigation described in this approval may be 
extended to a beginning date of new standard and an ending date of new 
standard provided that beneficial use of the water can be shown and other 
elements of the right are not exceeded.  The use of water before licensed 
or decreed date and after licensed or decreed date is subordinate to all 
water rights having no subordinated early or late irrigation use and a 
priority date earlier than the date of this approval.   

 
The standard season from the new map is to be used for 

recommendations in the SRBA as described in the Claim Investigation 
Handbook. 
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ADJUDICATION MEMORANDUM #40A 
 
 

TO:   Adjudication Section Staff 
 

FROM:  Carter Fritschle, Adjudication Section Manager   
 
SUBJECT:  Notice of Error Procedure 
 
REVISED:  March 2, 2015 
 
 
The filing of the Preliminary Director’s Report with opportunity for the claimants to submit a Notice of Error reply 
to the Department is a courtesy, and it is not a requirement for current adjudications as it was at the beginning of the 
Snake River Basin Adjudication.  However, IDWR found the process useful in identifying and correcting errors in 
the recommendations prior to filing the Director’s Report with the court.  Therefore, the practice has continued and 
the following guidelines should be followed to ensure the success of the process. 
 
All returned Notices of Error should be scanned and ultimately placed in the claim file.  Notices of Error in which 
the claimant agrees with the recommendation require no further action. 
 
Any Notice of Error reply in which the claimant disagrees with IDWR’s preliminary recommendation should be 
reviewed by the agent who made the recommendation if that is reasonably possible.  If the agent who made the 
recommendation is not able to review the Notice of Error, another agent should be assigned to the review.   
 
If the changes requested by the claimant are indeed errors that occurred during the recommendation process, the 
agent should make the requested changes and notify the claimant that the changes have been made.  Notification can 
be by email, phone call or letter, and must be documented in the claim file.   
 
In some circumstances, the requested changes can only be made if the claimant amends their claim.  If an amended 
claim is necessary, the agent should offer to draft an amended claim and send it to the claimant for signature.  If 
additional claim fees are required as a result of the amended claim, those fees must be returned with the amended 
claim in order to make the requested changes.   
 
If the Notice of Error reply requests changes that challenge IDWR’s policies or the statutes that govern the 
adjudication process, the agent should contact the attorney assigned to the adjudication and the adjudication section 
manager.  The attorney and section manager will work with the agent to determine the appropriate response. 
 
If the requested changes cannot be made, the claimant should be notified that IDWR cannot change the 
recommendation as requested, and that the claimant will need to address the issues with the objection process.  It is 
generally best to notify the claimant by letter; however, notification by email or phone call is acceptable as long as 
the notification is documented in the claim file. 
 
Note:  If the claimant files the Notice of Error reply agreeing with the recommendation, but later changes his/her 
mind and files an objection, the filing of a Notice of Error in agreement with the recommendation is not binding on 
the claimant. 
 
  
 
 







ADJUDICATION MEMO #42 
 
 
 

To: Adjudication Staff 
 
From: Jeff Peppersack 
 
Date: May 5, 1995 
 
Approved: NCY DBS  
 
Re: Irrigation Diversion Rate Calculations - Peak Consumptive Use 
 
 
 
This memo is notification of a change in our standard procedure to calculate irrigation 
diversion rates as described in the EVALUATION WORKBOOK FOR IRRIGATION 
DIVERSION RATES and GUIDELINES FOR THE EVALUATION OF IRRIGATION 
DIVERSION RATES by Hubble Engineering, Inc. and Associated Earth Sciences Inc. 
This change will affect the application of consumptive use values from the Allen and 
Brockway tables. 
 
The design capacity of an irrigation system is generally based on the peak consumptive 
use of the expected cropping pattern for the period between irrigations. Since peak 
consumptive use data is not widely available for crops in Idaho, the Hubble workbook 
and guidelines direct you to use average monthly consumptive use values for the most 
water consumptive crop in the area or in the rotation. This method may underestimate 
diversion requirements, especially in cases where a single crop is grown. 
 
A method of estimating peak consumptive use rates from monthly estimates is available 
from the ASAE publication entitled, DESIGN AND OPERATION OF FARM 
IRRIGATION SYSTEMS by Marvin Jensen, 1983. The table below was derived from 
Figure 6.6 (page 223) of that publication. These table values will be used in conjunction 
with the Allen and Brockway consumptive use tables. 
 
Estimating Peak Consumptive Use From Monthly Estimates 
 

Irrigation Application Depth Ratio of Peak CU to Monthly CU 
1 1.14 
2 1.11 
3 1.09 
4 1.07 
5 1.05 
6 1.04 
7 1.03 



8 1.02 
 
Irrigation application depth, the amount applied during an irrigation, is calculated for 
each crop using Table 4 in the Hubble workbook. 
 
Table 1 in the Hubble workbook requires input of the crop's "AVE IR", for each month, 
from the Allen and Brockway tables. The "AVE IR 11 represents the average monthly 
consumptive irrigation requirement for each crop. The monthly values should be 
multiplied by the appropriate ratio from the table above. The results are estimates of the 
crop's peak consumptive irrigation requirement for each month. These values are entered 
into Table I of the Hubble workbook. This must be done for the most water-consumptive 
cropping pattern, or mix of crops in the crop rotation, instead of just the most water 
consumptive crop as was done in the past. 
 
Example: A farmer in Aberdeen grows grain and alfalfa hay on a 100-acre farm. The crop 
rotation practiced never allows more than 75 acres of either crop in any given year. From 
Table 4 in the Hubble workbook you calculate a MAD (irrigation application depth) of 
2.4 inches for the grain and 3.1 inches for the alfalfa. From the table above you choose a 
ratio of 1.11 for the grain and 1.09 for the alfalfa. The attached sheets show the 
calculations using the Allen and Brockway table for the Aberdeen station and the entries 
into Table 1 of the Hubble workbook. 



ADJUDICATION MEMO # 43 
 
 
 

TO:  Adjudication Staff Approved: NCY 
  
From:  Jeff Peppersack DBS 
 
Date:  July 27, 1995 
 
Re:  Irrigation Diversion Rate Calculations - Weighted Averages 
 
 
 
This memo is notification of a change in our standard procedure to calculate irrigation 
diversion rates as described in the EVALUATION WORKBOOK FOR IRRIGATION 
DIVERSION RATES by Hubble Engineering, Inc. and Associated Earth Sciences Inc. 
This change will affect the calculation procedure described for Table 1 of the report. 
 
Table 1 requires calculation of a weighted average for efficiency and net irrigation 
requirement based on acreages of each crop. These "summary" values are used in the next 
step which requires selection of the largest summary monthly value of net irrigation 
requirement to divide by the summary efficiency which results in the field requirement. 
 
The change to this procedure is described as follows: After entering each crop Is net 
irrigation requirement for each month (see Adjudication Memo #42), divide by the 
efficiency of the individual system for each crop. The result will be the crop's peak field 
requirement or the gross application amount for each month. Next, calculate a weighted 
average (based on crop acreages) of the gross application amount for each month. Select 
the largest summary value of gross application amount and convert to cfs/acre as 
described in the Hubble workbook. 
 
A new spreadsheet has been developed to aid in the calculations required for Table 1 of 
the Hubble workbook (see example attached) . This spreadsheet also incorporates the 
changes to the Hubble methodology described in Adjudication Memo #42. Average 
irrigation requirement values can be entered directly from the Allen and Brockway tables. 
Peak consumptive irrigation requirement values will be calculated automatically in the 
spreadsheet. 
 
Please discontinue using all past spreadsheets using the old methodology. Copies of the 
new spreadsheet can be obtained from Jeff Peppersack. 



ADMINISTRATOR'S MEMORANDUM 
Application Processing Memo#60 

Adjudication Memo # 44 
 
 
 
 

To: Water Management Division  
 Adjudication Bureau 
 
From:  Norman C. Young 
 
Re:  Irrigation Diversion Rate for Turf Grass in Public Areas 
 
Date:  August 15, 1996 
 
 
 
Irrigation of turf grass in public areas such as golf courses, parks, schools, and cemeteries 
often requires that the irrigation occur during the night or early morning hours. Since 
water cannot be applied continuously over a 24-hour period, the irrigation diversion rate 
is often higher than the statutory standard of 0.02 cfs per acre. 
 
In some cases, a holding pond or regulation pond may eliminate the necessity of diverting 
a higher rate from the source. A holding pond is used to store the daily requirements of 
the irrigation system. The diversion rate from the source to the holding pond is based on 
the continuous-use irrigation requirement and the diversion rate from the pond to the 
irrigation system is based on the actual hours of operation of the system. 
 
In situations where a holding pond is not practical, a higher rate is considered reasonable 
and necessary. The diversion rate for a new water right should be based on the 
requirements of a modern irrigation system with proper management. In an adjudication 
of water rights, the diversion rate recommended cannot exceed the historical diversion 
rate nor the amount determined to be reasonably necessary using acceptable irrigation 
practices. In both cases, a condition is required that limits the daily volume of water 
diverted. 
 
To calculate the irrigation diversion rate for turf grass for irrigation systems that can not 
apply water continuously, divide the diversion rate based on continuous operation by the 
ratio of actual hours of operation per day to 24 hours per day. 
 
Example: A golf course irrigates every day from 10 p.m. to 6 a.m. (eight hours per day) . 
Based on an analysis of the irrigation diversion requirements, the irrigation diversion rate 
is calculated to be 0.02 cfs per acre under continuous operation. The diversion rate based 
on the reduced operation time would be 0.06 cfs per acre (0. 02 divided by 8/24) . The 
diversion rate of 0. 06 cf s per acre is considered reasonable and necessary due to the 



operation time limitations of the system. This water right must include a condition which 
limits the daily volume of water diverted.  





ADJUDICATION MEMO #46 
 
TO:   Adjudication Staff Approved by: NCY   
FROM:  Dave Tuthill    
DATE:  Updated March 1, 2002 
 
RE: Claims For Purposes of Use Other Than Wildlife Based Upon “D-Permits” 
 
Questions have arisen recently concerning recommendations for claims based on “D-Permits.” 
Specifically, many “D-Permits” upon which these claims are based include purposes of use other 
than stockwater even though § 42-501, the statute upon which “D-Permits” are based, specifically 
limits the purpose of use to stockwater. Most commonly, uses for wildlife, firefighting, and 
domestic purposes appear on the permits. The Department will not recommend “D-Permit” claims 
in the SRBA for uses other than stockwater. However, the holders of ”D-Permits” containing 
purposes of use other than stockwater may have acquired a beneficial use right for the other listed 
purposes of use, and the Department will recommend a separate split right for these other purposes 
of use according to the following guidelines: 
 
1. Stockwater is the only purpose of use that will be recommended for “D-Permit” claims. 
 
2. Any purpose of use other than stockwater will be recommended as a beneficial use claim. 
 
3. Where a claim based upon a “D-Permit” contains stockwater in addition to another purpose of 

use, the claim will be split into two separate recommendations. 
 

- The first split right will be for the stockwater purpose of use. The elements of the water 
right should be recommended as they appear on the permit. 

 
- The second split right will be for the other purposes of use with elements of the right 

identical to the first split right recommendation, with the exception of purpose of use and 
basis of claim. The basis of claim for the second split right will be beneficial use. 

 
4. When a split is created, each recommendation should contain a standard combined diversion 
remark which limits the quantity used (diversion rate or storage volume) to the quantity shown on 
the face of the “D permit.”  (ie. Use of this right with right number _______ is limited to a total 
combined diversion rate of_____ cfs). 





 ADJUDICATION MEMO # 48 
 
 
TO:  Adjudication Staff      
FROM: Dave Tuthill          
DATE:  December 29, 2000 
RE:  Guidance for Recommendations in Basin 43 
 
This memorandum provides guidance for adjudication recommendations in Basin 43. 
 
A.  Situations where Raft River water rights are claimed to be diverted via wells: 
 
Some claimants in Basin 43 have identified well heads as points of diversion for Raft 
River water rights, based on the theory that pumpage of wells in the basin has in some 
cases depleted flows of the river.  Because the ground water source is not the same as the 
Raft River source, IDWR will not consider a change from the original point of diversion 
on the river to a well head to have occurred via an accomplished transfer.   
 
However, IDWR will make a recommendation in the SRBA for a Raft River water right 
even though it has not been used for many years, if the reason for non-use is 
unavailability of water.  Thus, a claimant could file a claim for ground water from a well, 
using as a basis of the water right a ground water license, or beneficial use (if the use 
began prior to March 25, 1963).  In addition, the claimant may file a claim for Raft River 
water, identifying the last-used point of diversion from the river.  
 
In the situation where the original source of the water right was the Raft River, the IDWR 
recommendation will take the following form: 
 

1. Source:  Raft River. 
2. P/D: Show the original p/d from the Raft River, unless the diversion was moved 

to another location by an administrative or accomplished transfer.  
3. P/U: Limited to P/U in decree or license.  (Use caution in allowing accomplished 

places of use – just the fact that a ¼ ¼ is identified in the decree does not indicate 
that 40 acres were originally irrigated there.)  In some situations it is possible that 
an accomplished transfer has occurred without enlargement. 

4. Rate of flow: Limited to rate of flow in decree or license.  
5. Volume:  None. 

 
If the point of diversion from Raft River has not been used in many years, it might be 
appropriate for the examiner to include the following remark: 
 

The point of diversion described above represents an unused facility due to 
infrequent availability of water.  Before water may be diverted under this water 
right, the wateruser must file a transfer to establish an active point of diversion, or 
show that an easement and means to convey water from the diversion to the place of 
use exists. 



Guidance for Recommendations in Basin 43 
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December 26, 2000  
 
 

 
B.  Guidance for Critical Ground Water Area Expansion Claims: 
 

1. Eligibility for a recommendation as valid: 
 

a. Base water right is valid. 
b. Acreage has increased. 
c. Expanded acreage is identified in a separate claim. 
d. Do not recommend when: 

Not irrigated prior to 1987. 
 

2.  Form of Recommendation: 
 

a. Source:  Ground water 
b. Date of Priority:  June 30, 1985 
c. P/D: Wellhead location. 
d. P/U: Limited to enlarged acres within the POU. 
e. Rate of flow: Pro rata flow rate for the additional acres. 
f. Remarks:  Combined rate of flow limitation limits to the original rate of flow 

– no additional flow rate allowed by this right. 
g. Volume:  Limited to volume for original acres. 
h. Note:  Pursuant to Section 42-1416b, Idaho Code, water rights decreed under 

this provision must conform to the following: 
1. Water shall be deemed unavailable to fill the rights for expanded 

use, even if decreed in the adjudication, unless the director finds 
that a management program exists which will, within a time period 
acceptable to the director, limit the average annual water 
withdrawals from the aquifer designated in the critical ground water 
area to no more than the average annual recharge to the aquifer.  

2. Within two (2) years after a decree determining the water rights 
within a critical ground water area becomes final, but not sooner 
than four (4) years from the date of enactment of this section, the 
director of the department of water resources shall make a finding 
as to whether an adequate management program exists to bring 
withdrawals into balance with recharge.  

3. If the director finds that an adequate management program to bring 
withdrawals into balance with recharge does not exist, the director 
shall order all holders of rights to expanded use of ground water 
within the area to cease or reduce withdrawal of water until such 
time as the director determines that withdrawals have been brought 
into balance with recharge and sufficient ground water is available 
to resume or increase withdrawals. The director's order shall be 
issued before September 1 and shall be effective beginning with the 
following growing season.  



MEMORANDUM 
                      (Adjudication Memo No. 49) 

 
TO:  WATER MANAGEMENT DIVISION STAFF 
 
FROM: NORM YOUNG 
 
RE:  1) ADJUDICATION CLAIMS TOLLING FORFEITURE 
  2) FISH PROPAGATION FACILITY VOLUME 
 
DATE:  MARCH 24, 2000 
 
 
 
 On December 29, 1999, the Snake River Basin Adjudication (SRBA) district court 
issued its Order on Challenge (Consolidated Issues) of “Facility Volume” Issue and 
“Additional Evidence” Issue, Subcase Nos. 36-02708, et al., In Re SRBA, Case No. 
39576.  In that decision the SRBA district court determined, among other things that: 
 

1. “Once a claimant files a claim in the SRBA, for a 
particular water right, the forfeiture provisions of I.C. § 42-222(2) are 
also tolled for purposes of establishing forfeiture, so long as the 
claimant continues to prosecute the claim to a partial decree.”  
 

2. Facility volume is not an element of a water right for fish 
propagation.  While a facility volume condition could be carried over 
from a license into a partial decree, an additional remark would be 
added to the partial decree indicating that the condition has no effect 
on the use of the right. 

 
Water Management Division will implement this decision as follows: 

 
Adjudication Bureau: 
 

1. Agents investigating water use in the SRBA shall only investigate water use 
prior to the date the water right claim was filed with IDWR for purposes of determining 
whether forfeiture has occurred.  Field examinations made, photographs taken, or other 
evidence of non-use of a water right after the date a claim was filed with IDWR shall not 
be used in preparing the recommendation on the claim for the Director’s Report. 



2. Facility volume conditions will not be included in the Director’s Report for 
fish propagation claims whether or not the claim is based upon an existing license that 
includes the facility volume condition. 
 
Water Allocation Bureau: 
 

1. Filing a claim and participating in the SRBA does not prevent a water user 
from making use of his/her water right.  Therefore, in the context of transfer or other 
applicable administrative proceedings, IDWR will continue to consider nonuse of water 
after the filing of an SRBA claim as relevant to whether forfeiture has occurred. 

 
2. Facility volume conditions will not be included in new permits for fish 

propagation and will not be carried over from a permit to the resulting license.  IDWR will 
not, on its own initiative, endeavor to enforce a facility volume condition associated with 
any existing right. 
 

Except as specifically discussed in this memorandum, IDWR standards regarding 
the investigation of SRBA water right claims and the processing of administrative 
applications remains unchanged. 

 
 



MEMORANDUM 
 

FROM: Dave Tuthill 
 
TO:  SRBA Staff 
 
DATE:  December 2, 2002 
 
RE:  DAILY MAIL REVIEW PROTOCOL  Adjudication Memo No. 51 
 
 
 The following guidelines are intended to provide a uniform method to deal with the daily 
scanned mail.  State Office staff currently accomplishes an effort to compare Partial Decrees of 
contested subcase rights with Active-version Recommendations.  Don Shaff is presently 
embarked on a three part effort to get SRBA decreed rights moved; they are: 1) Uncontested PD, 
2) Contested PD prior to April, 2002 when mail scanning was begun, and 3) Contested PD after 
mail scanning began. 
 
1.)  On their appointed office day, or as arranged by the regional Adjudication Unit 

Supervisor, the individual needs to look at a day’s scanned mail.  For example, mail review 
may be delegated to each AJ agent and the previous day’s scanned mail designated to be 
processed (since scanning may be completed late in the afternoon and there may be a lot of 
content). 

 
2.)  Look at all Stipulations and SF-5s and compare them with the database, except in 

recently reported basins (e.g. B43 or B63 Pt1) that will likely have numerous filings. 
a.) In these “active” basins please send, by email attachment, to the agent 

assigned the claim. 
b.) Where the Stipulation needs to be reflected in the database and isn’t and 

where the SF-5 is not reflected in the database the agent needs to work with 
paralegal and representative for IDWR that initialed the document.  Data entry 
may need to be completed by the mail review individual.  Add comment about 
what was done and why.  Concurrent ArcView work is essential. 

c.) D&S SF-5s are sometimes also amended claims and need to be on the docket 
for a time.  Once the Special Master Report and Recommendations (SMR) 
comes out, be sure that the data is reflected in the database (see #3 below). 

  
3.)  Look at all SMRs and compare with the database.  All SMRs need to be reflected in the 

database.  If not, then coordinate with the assigned paralegal.  If data entry is completed, then 
add a comment about what was done and why.  Concurrent ArcView work is essential. 

 
4.) PDs in older reported basins and all D&S contested-right PDs are being compared with 

the database at the SO.  Region staff do not need to do this. 
 
5.) If generating an Amended DR for an SF-5, either make changes to the highest version or 

create a new version, but leave the status of the new version blank.  When it is filed the agent 
can set the status to Active.  Electronic comments and ArcView work are essential. 

 
6.)   Material of general interest (e.g. SRBA digest, court decisions, etc.) is to be attached to 

an email to the rest of the staff. 



MEMORANDUM 
 
TO:  SRBA Staff 
 
FROM:  Dave Tuthill 
 
DATE:  June 30, 2004 
 
RE:  Document Repository Requirements          Adjudication Memo No. 52 
 
 
According to SRBA Administrative Order No. 1 (AO1), IDWR's regional offices are 
required to serve as record repositories for the SRBA.  AO1 provides that IDWR's 
regional offices maintain copies of objections, responses and supporting documents for 
all water rights reported in that region.  The documents are to be available for inspection 
and copying during normal business hours.   
 
With the advent of the Internet and electronic filing systems, this information is much 
more accessible to the public.  When a member of the public visits a regional office to 
view historic records or files, the information can often be reproduced from our electronic 
document management system.  
 
Each regional office may use the option of storing paper copies of their files in records 
warehouses, thus freeing office space for other needs.  Electronic copies of the stored 
information will be kept and made available at the regional offices.   
 
If a party to the SRBA needs historic information that is not readily available in the 
regional office, Danni Smith is a primary contact for providing assistance in securing the 
information. 



MEMORANDUM 
 
 

TO:  Adjudication Bureau Staff   Adjudication Memo No. 53 
 
FROM: Dave Tuthill 
 
DATE:  Amended September 30, 2005 
 
RE: Adjudication Recommendations for Out-of-State Diversions or  

Places of Use 
 

 
For an out-of-state diversion with place of use in Idaho, prepare recommendations for all 
elements of the water right.   
 

For point of diversion use the location where the conveyance system enters Idaho.  
To clarify the point of diversion use this condition: 

 
The point of diversion for this water right is in [state], [PLS, including 
meridian].  The point of diversion shown above is where the conveyance 
system enters Idaho.   

 
To clarify the priority date use this condition: 
 

The priority date for this water right must be determined by the state of 
[_____].  The listing of this element is for informational purposes only. 

 
To clarify the quantity use this condition: 
 

The quantity for this water right must be determined by the state of 
[_____].  The listing of this element is for informational purposes only.     

 
Notes:   

 
1. Digitize the POD at the location where the conveyance enters the state.  

This location is useful for spatial queries.  Place the actual POD in the 
SpatialData layer. 

 
2. As the recommendation for an out-of-state diversion is forwarded to the 

SRBA Court, the format will be changed in the State Office to conform 
with previous similar submittals. 

 
For an in-state diversion with the place of use out-of-state, prepare recommendations for 
all elements except place of use.  To clarify the place of use, use this condition: 
 

The place of use for this water right is in [state], and includes [x] acres described 
as [PLS, including meridian].   

 









TO:

FROM:

ADJUDICATION MEMORANDUM #57

Adjudication Staff

Carter Fritschle, Adjudication Section Manager

SUBJECT: Determining Place of Use where Decree or License is Indeterminate

REVISED: October 20,2011

Some decrees or licenses do not describe the number of acres per quarter-quarter (QQ) in the

place of use (POU). For example, a license or decree defines the POU by QQ but does not
define the number of irrigated acres within the QQ.

Legal Analysis

In addition to the analysis the Department would normally conduct in this matter, Section 42­

1427, Idaho Code, provides specific guidance. Subsection 2 provides, "If a license or decreed

water right does not describe all of the elements of a water right required in Section 42-1409,

Idaho Code, the Director shall include in his report recommendations for those elements not

defined by the prior license or decree based upon the extent of beneficial use of the water right as

of the date of the commencement of the adjudication." Further guidance in the statute is
contained in subsection l(b):

Because of the passage of time it is not possible to establish with any degree of certainty

the undefined elements of a decreed or licensed water right as they existed on the date the

right was established, because water delivery has occurred based upon the historic water

use patterns and custom, and because attempts to define elements of a water right based

upon conditions in existence on the date of the establishment of the water right could

result in significant impacts upon the claimant, the local economy and tax base, the

legislature finds that it is in the public interest to provide a mechanism to decree

previously undefined elements of existing water rights based upon conditions existing on

the date of commencement of the adjudication provided the claimant is not exceeding any

previously determined and recorded elements of the decreed or licensed water right.

Guidance for Preparing Recommendations

Where location of the ditch is certain:

Given the scenario in the example (see Appendix 1, number 1), and in light of the legislative

guidance, there are five possible outcomes for the acres above the ditch:



1. The reviewing agent should look at the claim as filed and determine if a second claim is
necessary.

2. If a second claim is necessary, the reviewing agent should contact the claimant to solicit a
second claim.

3. If two claims are filed, one for the original licensed/decreed right and one for the
additional 15 acres of development, timing of development is important.

a. If the 15 acres in question were irrigated prior to the mandatory permit statute for
the source, those 15 acres could be recommended under a junior beneficial use
right. This assumes 25 acres was recommended under the original decree/license.
This is a non-permissible place of use (non-PPU) example.

b. If the 15 acres in question were irrigated after the mandatory permit statute for the
source, but on or before November 19, 1987, the 15 acres could be recommended
as a separate enlargement right. Applicable combined limits, as well as
enlargement and base right conditions should be added to both rights. Under most
circumstances, this recommendation would include permissible place of use
(PPU) conditions.

c. If two claims are filed for the entire 40 acres, recommend the decree or license
with a PPU of 25 acres within the 40 acres. Recommend the second claim with a
PPU of 15 acres within the 40 acres. Applicable combined limits should be added
to both rights.

4. If a second claim is not filed, recommend the decree or license with a PPU of 25 acres
anywhere within the 40 acres. (NOTE: If water use is claimed in the Northern Idaho
Adjudications (NIA), the irrigation above the ditch must have occurred on or before
January 1,2006. If water use is claimed in the Snake River Basin Adjudication (SRBA),
the irrigation above the ditch must have occurred on or before November 19, 1987.)
Applicable accomplished transfer conditions should be included.

5. The recommendation for the original decree or license could cover the entire 40 acres
with the priority date advanced to the date the additional 15 acres were developed,
provided the recommended priority date is on or before the mandatory permit statute date
for the source.

Where location of the ditch is uncertain

Given the scenario in the example (see Appendix 1, number 2), and in light of the legislative
guidance, there are four possible outcomes for the acres above the ditch:

1. The reviewing agent should specifically look at the duty of water allowed by the original
decree or license to determine if a second claim is necessary. If the duty of water is
clearly stated as one miner's inch per acre, the number of acres would equal the number
of miner's inches decreed or licensed.

2. If a second claim is necessary, the reviewing agent should contact the claimant to solicit a
second claim.



3. If two claims are filed, one for the original licensed/decreed right and one for the
additional development, timing of development is important.

a. If the duty of water is clearly stated, the reviewing agent should recommend the
number of acres consistent with the duty of water established in the decree or
license. If the development under the second claim occurred before the
mandatory permit statute for the source, the reviewing agent should recommend
the additional development. Applicable combined limits should be added to both
rights. This is a PPU example.

b. If the duty of water is clearly stated, and the development in question occurred
after the mandatory permit statute for the source, but on or before November 19,
1987, the additional development could be recommended as a separate
enlargement right. Applicable combined limits, as well as enlargement and base
right conditions should be added to both rights. Under all circumstances, thi
recommendation would include permissible place of use (PPU) conditions.

4. If a second claim is not filed, and the duty of water is clearly stated, recommend the
decree or license with an acre limit within a PPU consistent with the duty of water
established in the decree or license as of the date of the commencement of the
adjudication.

5. If a second claim is not filed and the duty of water is not clearly stated, the prior decree or
license is ambiguous and water use should be examined as of the date of commencement
of the adjudication. (NOTE: If water use is claimed in the Northern Idaho Adjudications
(NIA), the irrigation above the ditch must have occurred on or before January 1,2006. If
water use is claimed in the Snake River Basin Adjudication (SRBA), the irrigation above
the ditch must have occurred on or before November 19, 1987.) If the 40 acres were
irrigated as of the commencement date of the adjudication, the entire 40 acres can be
recommended under the original decreed or licensed priority date and the original
decreed or licensed diversion rate.

Possible recommendations are outlined in Appendix 1.



Appendix 1. Possible recommendations.

1. Where the location of the original ditch is certain:

Above ditch
Land B
15 ac

Under ditch
Land A
25 ac

In this specific example, we know through
communication with the claimant, or other

evidence, that the QQ in question was only
irrigated by gravity flow from the ditch that
conveys water through the property. The 25
acres shown in Land A are located under the
ditch, and this is the only land that would have
been irrigated from the original water right.
We also know the 15 acres shown in Land B
are also presently irrigated, and this land was

irrigated prior to commencement, but was not
irrigated by the original ditch. In this example,
the claimant has claimed irrigation of 40 acres
based on the original decree or license.

a. For each water right based on a license or decree with unspecified acreage, where
information in the file specifies it provides one miner's inch per acre and the
licensed or decreed flow is 25 miner's inches:

i. POU for Land A =25 acres and 0.50 cfs (under the original water right)
ii. POU for Land B =15 acres (under a separate water right)

b. For each water right based on a license or decree with unspecified acreage, where
the license or decree does not specify providing one miner's inch per acre and the

flow licensed or decreed is 25 miner's inches:
i. POU for Land A =25 acres and 0.50 cfs (under the original water right)

ii. POU for Land B =15 acres (under a separate water right)
c. For each water right based on beneficial use, more information is needed to

provide additional certainty prior to making the recommendation (i.e. evidence of

priority for the additional development).



2. Where the location of the original ditch is uncertain:

Above ditch
Land B
15 ac

Under €fitch
Land A
~5 ac

In this specific example, we know through
communication with the claimant, or other
evidence, that the QQ in question was irrigated

by gravity flow from a ditch. NOTE: The
ditch shown in the example at left is not
necessarily the original ditch. In this example,
the claimant has claimed irrigation of 40 acres
based on the original decree or license.

a. For each water right based on a license or decree with unspecified acreage, where
information in the file specifies it provides one miner's inch per acre and the
licensed or decreed flow is 25 miner's inches:

i. POD for Land A =25 acres and 0.50 cfs (with 40 acres as a PPD)
ii. POD for Land B =15 acres (under a separate water right)

b. For each water right based on a decree or license with unspecified acreage where
the decree or license does not specify that it provides one miner's inch per acre
and the flow decreed is 25 miner's inches, and irrigation of 40 acres has occurred

since prior to commencement of the adjudication:
i. POD =40 acres and 0.50 cfs under the original water right and priority

date)

c. For each water right based on beneficial use, more information is needed to
provide additional certainty prior to making the recommendation (i.e. evidence of

priority for the additional development).

I Finding 40 acres here instead of25 acres is expressly due to the guidance in Section 42-1427, Idaho Code.
Without this statute our standard review process would have re ulted in a recommendation of 25 acres.



TO:

FROM:

SUBJECT:

REVISED:

ADJUDICATION MEMORANDUM #58

Adjudication Staff

Carter Fritsch1e, Adjudication Section Manager 6l.../
Diversion Rates for de minimis Stockwater Rights

November 6, 2011

The purpose of this memorandum is to serve as a guide for recommending de minimis stockwater
rights. This memorandum also specifically provides guidance for the implementation of Snake
River Basin Adjudication (SRBA) District Court's decision in Basin Wide Issue 12.

This memorandum does not apply to non-de minimis stockwater uses claimed on the Irrigation &
Other claim fonn where the appropriate filing fees are paid.

De minimis stockwater rights in general
All de minimis stockwater rights require a condition limiting the diversion volume to 13,000
gallons per day.

For de minimis stockwater rights in which the water is diverted continuously 24 hours per day,
the recommendation should be for no more than 0.020 cfs and include a condition limiting the
diversion volume to 13,000 gallons per day.

If the water is diverted less than 24 hours per day, the diversion rate can exceed 0.020 cfs
provided the daily diversion volume does not exceed 13,000 gallons per day. For guidance on
stockwater diversion rates based on water being diverted for two hours per day, see Appendix 1.

Since much of the time stockwater diversion is through an irrigation ditch, condition N15 is often
added to compensate for the ditch loss that allows the 0.02 cfs to reach the place of use, which
states, "The appropriator is entitled to the quantity of water described for stockwater purposes at
a point of measurement where the delivery ditch enters the place of use described."l

If the annual diversion volume of stockwater use was not previously detennined by a court or
IDWR, the recommendation should include a condition such as NIl, which states, "The quantity
of water decreed for this water right is not a detennination of historical beneficial use."

1 Historical note: Condition NO 1 "The appropriator is entitled to the quantity of water described for stockwater
purposes at a point of measurement where the delivery ditch enters the place of use described, so long as the
quantity diverted at the point of diversion does not constitute unreasonable waste," was used initially in the SRBA
Test Basins (primarily in Basin 34). However, the SRBA District Court generally did strike the following portion of
the condition: "so long as the quantity diverted at the point of diversion does not constitute unreasonable waste."
Therefore, condition N15 was created to replace condition NOI in order update IDWR's database to match the
Court's partial decrees.



De minimis instream stockwater rights (Basin Wide Issue 12)
In Basin Wide 12, the Court detennined de minimis instream stockwater rights cannot exceed
13,000 gallons per day. A copy of Basin Wide 12 is attached as Appendix 2.

For de minimis instream stockwater rights, the maximum diversion rate cannot exceed 0.02 cfs.
A condition limiting the right to 13,000 gallons per day must be included in the
recommendations for all de minimis rights (at this time, this condition is N13). This is because a
diversion rate greater than 0.020 cfs results in a 24-hour diversion volume that exceeds 13,000
gallons. NOTE: IDWR's policy is to round the diversion rate to the nearest hundredth of a cfs.
If the claim is based on a license where more than 13,000 gallons per day was authorized, the
recommended diversion volume should mirror the license.

If an instream stockwater right is claimed in excess of 13,000 gallons per day, the claimant must
file on the appropriate fonn (the Irrigation & Other claim fonn), pay the appropriate fees, and
provide all the required supporting evidence, including evidence of the priority date.



Appendix 1. Suggested Stockwater Diversion Rates Based on Water Being Diverted for
Two Hours per Day

RECOMMENDED DIVERSION RATES FOR STOCKWATER

In cubic feet per second (cfs)
No. of Dairy Other cattle, Hogs Sheep &
head cows horses & mules goats

0-25 0.02 0.02 0.02 0.02
26 - 50 0.04 0.02 0.02 0.02
51 - 100 0.07 0.03 0.02 0.02
101 - 200 0.13 0.05 0.02 0.02
201 - 300 0.20 0.07 0.02 0.02
301 - 400 0.26 0.09 0.03 0.02
401 - 500 0.33 0.12 0.04 0.02
501 - 600 0.39 0.14 0.05 0.03
601 - 700 0.46 0.16 0.05 0.03
701 - 800 0.52 0.19 0.06 0.03
801 - 900 0.58 0.20 0.07 0.04
901 - 1000 0.65 0.23 0.08 0.04

For chickens, round to the next highest 100 and multiply this number by 0.0000018.
For turkeys, round to the next highest 100 and multiply this number by 0.0000033.

If you have more than 1000 head of stock (other than poultry), round the number of head to the
next highest 100, and multiply this number by one of the following factors:

For dairy cows, multiply by 0.00065
For other cattle, horses, or mules, multiply by 0.00022
For hogs, multiply by 0.000074
For sheep or goats, multiply by 0.000037

Round the amount you calculate to the nearest 0.01 cfs and enter this amount in the appropriate
space on your claim. You may claim 0.01 cfs even if your calculated amount is less than 0.01 cfs.
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91-00012

MEMORANDUM DECISION AND
ORDER RE: BASIN-WIDE ISSUE 12

Lee Leininger, United States Department of Justice, for the United States
David Barber, Idaho Attorney General's Office, for the State of Idaho
Shawn Del Ysursa, for the J.R. Simplot Company

I. PROCEDURAL HISTORY

Basin-Wide Issue 12 was designated by the court and referred to Special Master Fritz X.

Haemmerle as follows:

1) What constitutes a de minimis stock watlir right and may the
annual consumptive use volume for such rights be described as
"de minimis"?

2) Is a statement of (:ombined usage necessary fOr the definition or
administration of a de minimis wate.. right and, if so, where
should it appear in the decree?

3) Is [t necessary tf,l include the number of head of cattle allowed to
describe 01' administer a de minimis water right and, if so, where
should it appear in the decree?

4) ShQuld tbe quantity used in cubic feet per second for 9.

de Ifunimis water right be based on a 24-hour rate, a 2-hour rate
or a set constant based on a 13,OOO-gll1lons-per-day rate?

MEMORANDl1M DECISION AND ORDER RE: '£!ASIN·WU>E ISSUE 12
N:IBWI\ORDERS\MEMDEC,a12
4/25197 P~ge I
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5) Does a water right with a stock watering purpose of use include
use for wildlife?

6) Whether a single water right can be decreed with both a state
and federal basis?

ll. DECISION

The only challenge before the court is to issue no. 5 (Section IV, Subsection E) of the Special

Master's Second Amended Recommendation Re: Basin-Wide b':me 12 (August 12, 1996),

Initially, the court adopts as its own Section 1, Scope ofReview; Section IT, Procedural Background;

and Section llI, Standard ofReview, ofthe Special Master's Second Amended Recommendation

Re: Basin-Wide Issue 12.

To clarifY the record, the recommendations contained in Section IV, subsections A - Fare

adopted by this court as follows:

A. Annual Volume of Consumptive Usc for De Minimis
Water Rights is Not Required to be Decreed.

The recommendation in Section IV.A. is adopted in its entirety.

B. A Statement of Combined U$a~e for the Definition or
Administration of a De Mltiihtis Water Right is Not
Necessary. .. .

The recommendation in Section IV.B. is ~dopted In its entirety.

C. It is Not Necessary to Include the Number of Cattle in De
Minimis Claims. '.

The recommendation in Section IV.C. is adopt~d in its entirety.

D. The Quantity Used in Cubic' Feet Per Second fot a.' De
Minimis Claill1 Under Le. § 42."1407A(12) Involving a
Di\'ersion May be Based all Any Hourly Rate so Long as
the Amount i! Capped to a Qunntity Not to Exceed 13,000
Gallons Per Day.

The recommendation in Secti~n IV,D. is adopted in its entirety.

E, Under a State-Based Appropriation, a Water Right
Which Includes Wildlife as 'a Purpose of Use Can Be
Perfected Onl)" Where There is a Diversion Accompanied
with an Intent to Use the Water for Wildlife Purp(lses.

This recommendation is adopted, in part, and stricken, in part,

MEMORA."JDUM DBCISlON AJIID ORDER RE: BAS(N·WIDE ISSUE 12
N:\BWl\ORDERSIMEMDEC.B12
412$1')7 i'ngc2
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2

The issue addressed by the Special Master in this subsection is set forth in the order of referral

as:

5) Does a water right with a stock watering purpose of use
include use for wildlife?

Order Designating Basin-WJde Issue 12, Referring Matter to Special Master Haemmerte and

Setting Hearing (April 5, 1996).

Through briefing and hearing, the question was presented by the parties to the Special Master

as 1) whether a wildlife use can exist without a diversion and 2) whether a wildlife purpose of use

exists as an incidental use to any stock water claim. In response to the parties' question; the Special

Mastel' ruled that 1) a wildlife use can only exist where there has been a diversion and 2) a wildlife

use does not exist as an incidental use to a stock water claim under Ie. § 42-1401A(12).

Because the requirement of a diversion to perfect a wildlife use was neither referred to the

Special Master nor is its resolution necessary to answer the matter referred, that portion of the

reconunendation dealing with diversion (page 9, Section E, second paragraph, "the first inquhy ... ,"

through the second full paragraph on page 10) is stricken as beyond the scope of the referraf.\

This court adopts the Special Master's recommendation in Part E resolving the ('second

inquiry" (page 10, last paragraph, through page 11).

The United States alleges that the language of I.e. § 42-1401A(12) grants it a wildlife

purpose ofuse as an incident or part ofany stock water right. It relies on the statutory language that

"'[s]tock watering use' means the use of water solely for livestock or wildlffe where the total

diversion is not in excess of thirteen thousand (13.000) gallons per day." I.e. § 42-140IA(l2).

Reading the statute in the conjunctive, the United States claims entitlement to a wildlife use as part

ofeach stock wateri.ng right. Primary principles ofstatutofY construction require the court to reject

the Unlted States' interpretation.~

Using the plain and ordinary meaning of the words in the statute, the word "or" requires.
reading the act in the disjunctive, Had the legislature meant the statute to be read in the conjunctive,

it would have used the word "and." It is unreasona.ble to read the statute otherwise.

.BasIn·Wid" Issue 120 does not l1\i~ the {$Sue of!l. divcr!ion requirement for lnstroam wildlif1: USCH.

This decisIon neither ad;ln:ssf:S nor resolve. the issue'. Xt has been met! dircally in 11 Gubcn.se bOlere a
Specilll Mnster and is on challenge to this court. It will be resolved in that subcllse only.

rh~ !lllndllrd used by this court for atatutory intcrprQtlI\ion is set forth in RIll! View Trout Farms v.
Higginson, lZl Idaho 819, 822 (1992). -

MEMORANDUM DEC/S/ON AND ORDERRE: BASIN·WIDE ISSUE 12
N:\BWl\ORDSRS\MEMDEC.B12
4/iS/91
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Giving effect to all the words used in I,e. § 42-1401A(12) further supports the Special

Master's recommendation. This definition ofa de minimis stock watering and wildlife uses is limit~d

to "the use afwater solely for livestock or wildlife ....tt I.e. §42-1401A(l2) (emphasis added).

The correct parsing ofthe sentence reveals that "solely" modifies both "uses" (livestock and wildlife).

Therefore, the correct interpretation of the sentence is that the tenn "stock watering use" includes

uses solely for livestock or solely for wildlife. Solely means only or exclusively. WEBSTER'S NHW

WORLD D1CTIONARY OF WE A.MERICANLANGUAOE 1387 (College ed. 1962). It does not mean

together, patt of, or incidental to as suggested by the United Statell. The plain and ordimuy meaning

of the terms used does not render wildlife use incidental to or as a part of a stock watering use.

The Special Master insightfully found, and this court has adopted, the correct interplay

between the two statutes reviewed as part of this basin-wide issue: I.C. § 42·1401A(12) and I.C,

§42-113. The former defines the term "stock watering use" in tbe Snake River Basin Adjudica.tion

(SRBA) as that class of claims where the diverted use is solely for stock watering or solely for

wildlife and where the diversion is 13,000 gallons per day or less. The definition of this class of

claims does not eliminate accepted statutory stock watering instream uses which do not require a

diversion. I.e. § 42-113. For purposes of the SRBA, the legislature did not include instreatn stock

watering uses in the defined class set by Ie, § 42-1401A(12). Just as with instream stock watering

uses, Ie. § 42J 1401A(12) is not a, legislative pronouncement on instream wildlife claims. Ie, § 42­

1401A(12) simply defines a particular class ofdiverted uses for stock watering or wildlife which faUs

under 13,000 gallons per day. The statute, by its terms, does not address instream uses.

1.C. § 42·140 lAC12) defines a class ofde minimis water rights for treatment in the SRBA.

The class includes small rights (13,000 gallons per day or less) diverted solely for stock water or

solely for wildlifu. The definition does not include lawful instream us~s. Similarly, it does not address

those single water rights which allow multiple uses,

To clarify> instream stock water rights will be treated the same as diverted stock water rights;

that is, as "de minim&' (13,000 gallons per day or less) unless the claimant proves a greater quantity

and pays the required filing fee for an amount ofwater in excess of 13,000 gallons per day.

Additionally, claimants may be decreed a water right for more than one use where there is

proofofintent as to each of the claimed uses. No right can be decreed for multiple uses where one

use is claimed as mere incident of another use.

MEMORA."Jj)(JM DECISION ANt> ORDERRI!: BASIN-WIDE ISSUE 12
N;IDWl\QROE:RS\Mf,~mEC.BI:2
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The. recolIunendation ofthe Special Master that I.e. § 42-1401A(12) does not allow a wildlife

use incidental to a diverted stock water use is adopted. The recommendation that I.e. § 42-113 does

not allow a wildlife use incidental to an instream stock watering use is also adopted. A wildlife use

requires the intent to put water to that beneficial W3e and cannot be incidental to a stock watering use,

Neither I.e. § 42-1401A(12) nor I.e. §43-113 dispenses with the intent requirement when perfecting

a water right.

The Special Master's recommendation that instream wildlife claims require a diversion is not

adopted and is stricken as beyond the call ofthe question referred.3

F. A Single Water Right Cannot Be Decreed with Both a
State and Federal Basis.

This recommendation is adopted in Its entirety.

Section V. Sununary, is adopted with the exception ofPart 5 as discussed above.

ill CONCLUSION

This Memorandum Decision and Order constitutes the COUlt'S Findings of Fact and

IT IS SO ORDERED.

DATED April 25, 1997.

Rl)LE 54(B) CERTIFICATE
j

With respect to the issues determined by the above judgment or order, it is hereby celtifled,
in accordance with Rule 54(1)), I.R.C.P., that the court has determined that there is no just reason for
delay of the entry of a final judgment and that the court has and does hereby direct that the above
judgment or order shall be a final judgment upon lch execution may issue and an appeal may be
taken as provided by the Idaho Appenate Rut

DATED April 25, 1997,
D C, ...... ~' ..."UoI~
Presiding Judge
Snake River Basin Adjudication

3 'l'hi.'l court again Mtel1ltes that thi~ do:Qision lenvols opea the qucslion ofwhcthor.lt wildlife usc requiros
a diversion or may be instrearn whioh will be dcx:ided in the chall~Ilge in $ubonse 36·15452.

MEMORANDUM DECISION AND ORDER 112: BASIN-WIDE ISStJE 1:Z
N:IBWl\ORDERsIMEMDEC.BIZ
41'J.51~7 P<'igeS



Adjudication Memorandum #60 

TO: Adjudication Staff 

FROM: 

SUBJECT: 

Meghan Carter, Deputy Attorney General ~ 

I.C. § 42-223(11) - mining exception to forfeiture 

March 2, 2015 DATE: 

This memo is to provide guidance on evaluating the mining exception to forfeiture in I.C. § 42-
223(11) when making recommendations. The memo will break down the statute into factors and provide 
information on how to evaluate the factors and other relevant law. 

A. Threshold Questions 

There are two questions that need to be answered prior to analyzing whether an exception to 
forfeiture applies. The first, has the claimant submitted sufficient evidence showing that a water right was 
established? Second, has there been at least 5 consecutive years of non-use? If both answers are yes then 
you may proceed to evaluate if the mining exception to forfeiture applies. 

B. Does the claim qualify for the exception? 

Idaho Code § 42-223(11) provides an exception to forfeiture if: 

1) The beneficial use is related to mining, mineral processing or milling, 
2) Nonuse of the water was due to mineral prices, 
3) The mining property has a valuable mineral -and-
4) The water right owner has maintained the property & mineral rights for potential future mineral 

production. 

Each factor must be established in order to recommend the right. Below is a discussion of each factor and 
the type of evidence needed to establish it. 

The beneficial use is related to mining, mineral processing or milling. 

If during your analysis of the water right claim you determine the beneficial use is mining, 
mineral processing or milling ("mining practices") no further investigation for this factor must be done. 
However if the beneficial use is for something other than mining practices the claimant must show a link 

to the claimed beneficial use and mining practices. 

For example a claim for stockwater would likely not be related to mining practices. However, a 
claim for power generation could be related to mining practices if the claimant can show the power was to 
run some aspect of the mining operation. 

Mining Exception to Forfeiture 



The mining property has a valuable mineral. 

The claimant must establish that the property has a valuable mineral as defined in LC.§ 47-1205. 

That statute states a valuable mineral shall "include not only gold, silver, copper, lead, zinc, coal, 

phosphate and limestone, but also any other substance not gaseous or liquid in its natural state, which 

makes real property more valuable by reason of its presence ... provided, however, that sand and gravel 

are not included in this definition." 

Non use of the water was due to mineral prices. 

Once the presence of a valuable mineral has been settled, non use due to mineral prices must be 

established. In Lemhi Gold1
, the claimant presented a mining history and evidence of historical gold 

prices to establish the nonuse of water was due to mineral prices. 

The water right owner has maintained the property & mineral rights for potential future mineral 

production. 

The most difficult factor presented in this exception is whether the property and mineral rights 

were maintained for potential future mineral production. There are two sources that lend some insight but 

they are by no means comprehensive. It is best to look at all of the evidence as a whole to make a 

determination. 

The first source is the the legislative committee minutes from the hearing on the bill adding the 

mining exception to LC.§ 42-223.2 The committee minutes mention the following activities that could 

lend to finding the property had been maintained for future mineral production: 

• the property has not been put to some use incompatible with mining; 

• maintenance of lease rights; 

• payment of claim maintenance fees; 

• assuring that any surface use of the property is free of encumbrances that would preclude mining 

practices; 

• maintenance of shafts and adits (even if blocked for public safety); 

• maintenance of access to the property for future development. 

The Lemhi Gold case also offers guidance on this issue. Language from the court states: "Over 

the years, assorted mining companies spent millions of dollars confirming the property contains valuable 

minerals worth extracting as the price of gold rose. Their continuing efforts show the current water right 

owner and its predecessors in interest 'maintained the property and mineral rights for potential future 

mineral production."' The practices that led to the court's conclusion are: 

• As the price of gold began to rise various mining activities were conducted on the property 

throughout the years. 

o 1973, hauled ore by hand; 

1 Memorandum Decision and Order on Challenge, Final Order Disallowing Water Right Claim, Subcase No. 75-
10117(Lemhi Gold Trust LLC) (Nov. 12, 2014). 
2 Senate Resources & Environment Committee Minutes, SB 1348 (February 15, 2008). 
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o 1984-1991, geophysical surveys and drilled test holes; 
o 1991-1996, more test hole and feasibility studies; 
o 2001, commenced an exploration and drilling program, water and environmental 

monitoring in preparation of an EIS and permitting. 

• Claimant and its predecessors spent $3 million on drilling and exploration. 

C. Is there an intervening water use? 

Once it has been established that the mining exception to forfeiture applies there is one more 
analysis that must be done prior to recommending the claim. Per Lemhi Gold, if the following are true, 
application of the exemption would be unconstitutional: 

• A five year period of non-use occurs prior to March 25, 2008; 

• Prior to March 25, 2008, a water right was established during or after five years of non-use; 

• The new water right would be injured if the exempted water right resumed. 

Given the complicated nature of this analysis once you have determined that there has been an 
intervening right established during or after the period of non-use prior to March 25, 2008, you should 
consult legal to aid in your determination of injury. If it is determined that an intervening water right 
would be injured if the exempted water right resumed, the claim must be disallowed. 

D. Condition Codes. 

Once you have determined whether or not the claim will be recommended you will need to use a 
condition code. Condition Kl 1 should be used if the claim is being recommended. Kl 1 states: "Water 
was used under this right for at the mine <and mill site>. This right is recommended 
pursuant to Section 42-223(11 ), Idaho Code." The appropriate case specific information will need to be 
added. 

Condition P38 should be used if the claim is being disallowed. P38 states: "Right cannot be 
recommended due to injury to other rights. See Memorandum Decision and Order on Challenge, Final 

Order Disallowing Water Right Claim, SRBA Subcase No. 75-10117(Lemhi Gold Trust LLC) (Nov. 12, 
2014)." 
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