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On any given Saturday night in
downtown Boise...

Relevance to Idaho

Increased availability and use

ldaho employment workforce
Job growth: #1
Tech sector growth: #2
Population growth: #7
Forbes “best states for business”: #18

Neighboring states’ laws
Multi-state companies

Hotbox Farms

Legal Pot just past Ontario
1 hour away from Boise

Huge 4/20 specials

4.20% Grams of Flower
120$ oz's
24% Grams of Shatter
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Uses




Basic Terminology & Uses ASWB -

Anandamide: the “bliss
molecule”

Cannabis or marijuana
Sativa, indica, ruderalis
Hemp
Tetrahydrocannabinol (THC)
Cannabidiol (CBD)
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Presentation Notes
Anandamide: the “bliss molecule”: neurotransmitter produced in the brain that binds to TCH receptors. It’s named after Ananda, the Sanskrit word for “joy, bliss, or happiness.” considered an endocannabinoid – a substance produced in the body that binds to cannabinoid receptors. Coined by Dr. Raphael Mechoulam, Professor of Medicinal Chemistry & Natural Products, Hebrew University of Jerusalem. His main field of study has been the chemistry and pharmacology of cannabinoids.
Cannabis or marijuana
Sativa, indica, ruderalis
Marijuana: Mexican in origin refers to any part of, or any one of, three distinctive subspecies of cannabis plant: sativa, indica, ruderalis. Grown outdoors, 3-5 months. Indoors under specific heat and lighting, as little as 60 days.
Hemp: the cannabis plant, and the fiber of the cannabis plant, extracted from the stem and used to make rope, stout fabrics, fiberboard, paper, etc. Nonpschyoactive (less than 1%THC) varieties of sativa. Can grow to 16 feet high. High amount of cellulose. There are state industrial hemp statutes. The 2014 Farm Bill (federal) allows universities and state departments of agriculture to begin cultivating industrial hemp for limited purposes. Other federal bills introduced and DEA has promulgated some guildelines
Tetrahydrocannabinol (THC): the chemical responsibelf or most of the psychological effects; according to national institute on drug abuse, it acts much like the cannabinoid chemicals made naturally by the body. Cannabinoid receptors are concentrated in certain areas of the brain associated with thinking, memory, pleasure, coordination and time perception. THC attaches to these receptors and activates them and affects a person's memory, pleasure, movements, thinking, concentration, coordination, and sensory and time perception, according to NIDA.. 
Cannabidiol (CBD): other compounds unique to marijuana. One of them, called CBD, is nonsychoactive and may actually block the high associated with THC.
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Basic Terminology & Uses ASWB

Recreational use
#3 behind alcohol and tobacco
Medical use
Pain relief, appetite stimulation, anti-nausea, anti-spasticity, epilepsy,
chemotherapy, etc.
More than 60 US and international health organizations support
Industrial use

Textiles, paper, paints, clothing, plastics, cosmetics, foodstuffs, insulation,
animal feed
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Recreational: Effects on the body
THC  dopamine; effects how info processed in hippocampus; lasts about 2 hours, takes 10-30 minutes after ingestion; psychomotor impairment; elation, anxiety, short-term memory recall issues, sedation, relaxation. 
THC may trigger a relapse in schizophrenic symptoms, according to NIDA.
Impaired motor skills: Marijuana may impair driving or similar tasks for approximately three hours after consumption and it is the second-most common psychoactive substance found in drivers, after alcohol, reports the National Highway Traffic Safety Administration..
Young people: more short-term and long-term problems. Decrease in IQ, memory, cognition. But, the jury is out on long-term effects. 
A study by the University of Montreal published in the journal Development and Psychopathology in 2016 found that early use of marijuana can affect teens. Smokers that start around age 14 do worse on some cognitive tests than non-smokers. The study on almost 300 students found that pot smokers also have a higher school dropout rate. Those that waited to start around age 17 did not seem to have the same impairments. 
The drug can also have drug interactions with certain medications.



Historical Overview




ANDERSEN
SCHWARTZMAN
WOODARD
BRAILSFORD

Historical Overview ASWB

Pre-1850s
. Hemp widely used for rope and fabric

1850s
. Introduced into use in Western Medicine — U.S. Pharmacopeia
. Pharmaceutical regulations began to develop

Early 1900s

. Harrison Narcotics Act of 1914

. Uniform State Narcotic Act — 1934
. Reefer Madness — 1936

. Marihuana Tax Act — 1937

. All twenty-two states that had prohibited marijuana by the 1930s
created exceptions for medical purposes
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Presentation Notes
Pre1850s – 
First direct reference to cannabis as psychoactive agent was 2737 BC in writings of Chinese emporer Shen Nung; used historically in India recreationally, by muslims
English introduced to Jamestown in 1611: major commercial crop alongside tobacco, source of fiber. mt. verrnon (Washington, Jefferson)
1850s:  Replaced cotton as major cash crops. 
Early 1900s:
Some medicines contained marijunana but much less than opium or cocaine
Listed on US Pharmacopeia from 1850 to 1942, prescribed for labor pains, nausea, rheumatism
19302: US Federal Bureau of Narcotics did compaign to portray as powerful addicting substance that would lead users into narcotis addition
Caught on in 1920s. Reefer songs, marijuana clubs.
Harrison Narcotics Act: opiates and coca products (regulated and taxed production, importation, sale)
Uniform State Narcotic Act: fill in for Harrison’s lack of marijuana (only 9 states adopted); revenue-producing regulation
Marijuana Tax Act: strictly regulated the cultivation and sale of all cannabis varieties. 
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Historical Overview ASWB

1970s
Controlled Substances Act, Title Il of Comprehensive Drug Abuse Prevention and Control Act

State decriminalization attempts

Shafer Commission
1980-1998

Reagan & “Just say no”

1988: DEA judge recommends allowing marijuana as medicine; DEA overrules

Drug Free Workplace Act of 1988

State efforts undertaken to reclassify marijuana’s Schedule 1 status
1998 — present

State legalization of medical & recreational marijuana

Pending bills before Congress to legalize marijuana

Policy statements of DOJ
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The Controlled Substances Act of 1970 classified all forms of cannabis — including hemp — as a Schedule I drug, making it illegal to grow it in the United States (which is why we’re forced to import hemp from other countries as long as it contains scant levels of THC — 0.3% is the regulation for hemp cultivation in the European Union and Canada). As a result of this long-term prohibition, most people have forgotten the industrial uses of the plant and continue to misidentify hemp with its cannabis cousin, marijuana.
Nixon appointed it (Natinoal Commission on Marijuana and Drug Abuse); issues report in 1972 calling for decriminalization of marijunana: “The actual and potential harm of use of the drug is not great enough to justify intrusion by the criminal law into private behavior, a step which our society takes only with the greatest reluctance.”
1988 DEA: In the Matter of Marijuana Rescheuduling. DEA Chief ALJ: Marijuana, in its natural form, is one of the safest therapeutically active substances known to man. By any measure of rational analysis marijuana can be safely used within a supervised routine of medical care. It would be unreasonable, arbitrary and capricious for DEA to continue to stand between those sufferers and the benefits of this substance in light of the evidence in this record. . . "The administrative law judge recommends that the Administrator conclude that the marijuana plant considered as a whole has a currently accepted medical use in treatment in the United States, that there is no lack of accepted safety for use of it under medical supervision and that it may lawfully be transferred from Schedule I to Schedule II [of the federal Controlled Substances Act]."
The Drug-Free Workplace Act of 1988 requires some federal contractors and all federal grantees to agree that they will provide drug-free workplaces as a condition of receiving a contract or grant from a federal agency.
Current enforcement: prohibition costs taxpayers an estimated 10B annually, arrest of more than 600K per year (more than all violent crimes combined). Fast majority are for possession.



Current Legal Landscape




Currently Pending Bills in the 115t

1 C 2017-2018
C u r re n t VI eWS c;ngI::sspSeEt States and Ci)tizens' Rights Act of

2017
» Separate cannabidiol from marijuana in the
CSA
Public Support at an all-time hlgh > Secure and Fair Enforcement (SAFE) Banking
Act
61% support legal marijuana use » Rescheduling legislation
70% want feds to refrain in legalized states > Better Drive Act
889% f dical .. » The Veterans Equal Access Act
o Tavor medical marijuana » Regulate Marijuana Like Alcohol Act
Trump Administration: Sessions » Ending Federal Marijuana Prohibition Act
. » Respect State Marijuana Laws Act of 2017
Doctrine > LUMMA (Legitimate Use of Medicinal

Marihuana Act)

Compassionate Access Act

States’ Medical Marijuana Property Rights

Act

» Small Business Tax Equity Act

» Responsibly Addressing the Marijuana
Policy Gap Act

» Marijuana Revenue and Regulation Act

Congressional Cannabis Caucus: “Path
to Marijuana Reform”

YV VvV



Current legal landscape ASWB &

Controlled Substances Act, 21 U.S.C. 801 et seq.
812(c)(10) “Hallucinogenic Substances” — “Marihuana”
Gonzalez v. Raich, 545 U.S. 1 (2005): constitutional use of commerce
clause power, and as applied to medical marijuana users/givers

Drug-Free Workplace Act of 1988, 21 USC 1501 et seq.

Recipients of federal grants or contracts must maintain a zero-tolerance
workplaces

DOJ Enforcement Guidance Memoranda
Ogden Memo, Oct. 19, 2009
Cole Memos: June 29, 2011, Aug. 29, 2013, and Feb. 14, 2014
Sessions Memo, May 10, 2017
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Gonzalez: “Although changes in state law reveal a clear trend towards the protection of medical marijuana use, we hold that the asserted right has not yet gained the traction on a national scale to be deemed fundamental.”
Ogden Memo, Oct. 19, 2009
“As a general matter, pursuit of these priorities [prosecuting illegal manufacturing and trafficking of marijuana] should not focus federal resources in your States on individuals whose actions are in clear and unambiguous compliance with existing state laws providing for the medical use of marijuana.”
Cole Memos, June 29, 2011, Aug. 29, 2013, and Feb. 14, 2014: eight priority factors
Preventing the distribution of marijuana to minors;
Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, and cartels;
Preventing the diversion of marijuana from states where it is legal under state law in some form to other states;
Preventing state-authorized marijuana activity from being used as a cover or pretext for the trafficking of other illegal drugs or other illegal activity;
Preventing violence and the use of firearms in the cultivation and distribution of marijuana;
Preventing drugged driving and the exacerbation of other adverse public health consequences associated with marijuana use;
Preventing the growing of marijuana on public lands and the attendant public safety and environmental dangers posed by marijuana production on public lands; and
Preventing marijuana possession or use on federal property.
“State laws or local ordinances are not a defense to civil or criminal enforcement of federal law with respect to such conduct, including enforcement of the CSA.
Innocent banks that otherwise comply with regulations should not be prosecuted, or serve business that do not fall in the “eight priority factors”; if they knowingly serve banks diverting marijuana from regulated-sales-state to non-regulated-sales state, or fail to conduct due diligence, should be prosecuted.
Sessions Memo, May 10, 2017
“It is a core principal that prosecutors should charge and pursue the most serious, readily provable offense. . . There will be circumstances in which good judgment would lead a prosecutor to conclude that a strict application of the above charging policy is not warranted. In that case, prosecutors should carefully consider whether an exception may be justified. . . . . [A]ny decision to vary from the policy must be approved by a US Attorney or Assistant Attorney General, or [their designated] supervisor, and the reasons must be documented in the file.”
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States That Have Legalized
Medical Marijuana
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ASWB

Operational: No state-level criminal penalties;
Erograms up and running; registered users must
ave doctor’s recommendation.

Not yet operational: States with medical
marijuana laws but not yet operational.

CBD-specific: Laws allowing for use of cannabis
extracts high in CBD Snon-psychoactive) and low
in THC (psychoactive) for specific conditions (e.g.

epilepsy).

Non-functional: Law requires doctor to provide
prescription rather than recommendation — unlike
the other medical marijuana laws; but federal law
prohibits doctors from prescribing Schedule |
controlled substances, so currently unclear
whether any physicians will participate.
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Lawful use of medical marijuana: ak, az, ar, ca, co, cT, b, DG, FL,
Guam, HI, IL, LA, ME, MD, MA, MI, MN, MT, NV, NH, NJ, NM, NY, ND, OH, OR, PA, Puerto
Rico, RI, VT, WA, WV

Characteristics:

Qualifying conditions: hospice; cachexia/wasting syndrome; cancer; glaucoma;
HIV/AIDS; multiple sclerosis; seizures; severe or chronic pain; severe nausea;
Alzheimer’s; Lou Gehrig’s; Crohn’s; epilepsy; fibromyalgia; hepatitis C; Parkinson’s;
PTSD; sickle cell anemia; spinal cord disease/injury; Tourett’s; TBI; etc.

Limits on possession, cultivation, dispensaries

Restrictions on use in school areas, correctional facilities, vehicles, and public smoking
May preserve employer right to forbid use (e.g. WA)



Medical Use ASWB &
Statutory protections for marijuana medical users: AK, Az,

CN, DE, IL, ME, MN, NY, NV, PA, Rl
“Discrimination Prohibited”

Schools, landlords, parenting (unless unreasonable danger shown by CCE)
“Unless a failure to do so would cause an employer to lose a monetary or licensing
related benefit under federal law or regulations, an employer may not discriminate
against a person in hiring, termination or imposing any term or condition of
employment or otherwise penalize a person based upon either:
1. The person's status as a cardholder.
2. A registered qualifying patient's positive drug test for marijuana components or
metabolites, unless the patient used, possessed or was impaired by marijuana on
the premises of the place of employment or during the hours of employment.”



Medical Use — CBD ASWDB &

Lawful use of medical cannabinoids (low THC): AL, FL, GA, IN, IA, KY,
MS, MO, NC, OK, SC, TN, TX, UT, VA, WI, WY

Characteristics:
Qualifying conditions (many limit to epilepsy)

Registered/certified individuals may possess small amounts of low-THC (less
than 5%) cannabinoids for very specific list of medical conditions

FDA has approved two synthetic THC medicines

Marinol: contains dronabinol, a synthetic delta-9-THC

Cesamet: contains nabilone, synthetic with a chemical structure similar to THC



Recreational Use ASWB &
Lawful recreational use: AK, CA, CO, DC, ME, MA, NV, OR, WA

Anti-discrimination: ME

A school, employer or landlord may not refuse to enroll or employ or lease to or otherwise penalize a
person 21 Page 28 years of age or older solely for that person's consuming marijuana outside of the
school's, employer's or landlord's property.

Preservation of employer drug-free workplace rights: AK, CO, DC, ME, MA, NV

Nothing in this section shall prohibit a[n] . .. employer. . . or any other entity who occupies, owns or
controls a property from prohibiting or otherwise regulating the possession, consumption, use, display,
transfer, distribution, sale, transportation, or growing of marijuana on or in that property.

Nothing in this chapter is intended to require an employer to permit or accommodate the use,
consumption, possession, transfer, display, transportation, sale or growing of marijuana in the workplace
or to affect the ability of employers to have policies restricting the use of marijuana by employees.



Idaho ASWB &
2015: Senate Bill 1146 — CBD law

CBD-heavy but no-THC cannabis oil to be used by medical patients,
particularly aimed at helping children suffering severe seizures

affirmative defense to possession/use prosecution; cancer, amyotrophic
lateral sclerosis, seizure disorders, multiple sclerosis, Crohn’s disease,
mitochondrial disease, fibromyalgia, Parkinson’s disease, or sickle cell disease;
written recommendation of Idaho doctor

Passed Senate, Governor Otter vetoed
2016: proposed ballot initiative (did not receive 46,523 signatures)

Included prohibition on discrimination by employers

Public opinion: more support for medicinal than recreational
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Employment Laws ASWB

Federal Laws
OSH Act

General duty clause: employers must “furnish to each of his employees
employment and a place of employment which are free from recognized
hazards that are causing or are likely to cause death or serious physical
harm.” 29 U.S.C. § 654(a)(1).

ADA

An individual who is currently engaging in the illegal use of drugs is not
n “individual with a disability” when the employer acts on the basis of
such use.
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Employment Laws ASWB

State laws
At will / public policy exception
State disability discrimination statutes

State lawful use statutes — activities (CO, NY, ND) and products (IL, MN, MO,
MT, NV, NC, TN, WI)

Marijuana medical use protections — AK, AZ, CN, DE, IL, ME, MN, NY, NV, PA,
RI

Recreational Use — ME

Smoker (tobacco) protection laws — CO, DC, IN, KY, LA, ME, MI, MO, NH, NJ,
NM, OK, OR, RI, SC, SD, VA, WV, WY




Caselaw sample ASWB &

Medical marijuana use statutes do not require employers to accommodate use:
Garcia v. Tractor Supply Co., 154 F. Supp. 3d 1225 (D.N.M. 2016)
Coles v. Harris Teeter, LLC, 217 F. Supp. 3d 185 (D.D.C. 2016)
Roe v. TeleTech Customer Care Mgmt., 171 Wash. 2d 736 (2011) (including off-site use)
Beinor v. Indus. Claim Appeals Office, 262 P.3d 970, 976 (Colo. App. 2011)

Lawful activities statutes do not protect medical marijuana use:
Coats v. Dish Network, LLC, 350 P.3d 849, 852 (Colo. June 15, 2015)

Medical marijuana use is an illegal substance disqualifying protection under ADA:
Emerald Steel Fabricators, Inc. v. BOLI, 230 P.3d 518 (Or. 2010)

CSA preempts contrary provisions of state medical use statutes:
People v. Crouse, 2017 CO 5, 388 P.3d 39 (2017)
Emerald Steel Fabricators, Inc. v. BOLI, 230 P.3d 518 (Or. 2010)



Testing Options &
Limitations
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Testing ASWB

Urine test

Does not detect psychoactive component of marijuana (THC) and thus does not measure impairment

Detects only non-psychoactive metabolite THC-COOH
Blood test

Better detector of impairment because measures active presence of THC and therefore impairment.; invasive
and expensive so used less often

Detects another blood metabolite 11-hydroxy-THC, a psychoactive byproduct produced when THC is processed
by the liver after oral ingestion; no appreciable levels detected in smoked marijuana

Limits
Variable and inconsistent results dependent upon individual

Urine tests--possible to test negative one day, positive the next

Some conclude users are impaired with THC levels of 3.5-5 ng/ml in blood; but, chronic users may develop
tolerance; chronic users with severe attention deficit disorder failed driving test without marijuana use but
passed after use
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Presentation Notes
argaret Haney, a professor of neurobiology at the Columbia University Medical Center says testing a person for alcohol intoxication is a breeze in comparison to testing a person to determine if they are high. As she explains, marijuana is fat soluble, so traces of its main ingredient tetrahydrocannabinol, or THC, can show up in blood long after a person has sobered up. "That just tells you somebody has smoked," Haney says. "But you don't know if they smoked an hour ago or if they smoked a week before or two weeks before."
Brooks, who is also president of the Massachusetts Chiefs of Police Association, says he’s read about marijuana breathalyzer tests that are coming to market. But he questions whether they will be useful because there's no consensus about how much THC makes a driver dangerous.
Dr. Igor Grant, chairman of the department of psychiatry at UC San Diego, says your blood count will peak within minutes of smoking, but then drop quickly as cannabis is absorbed into body tissue.
"At that point, you could have a relatively low level of THC in your blood, but the drug is still in your brain," Grant said. "So there could be a disconnect between the actual level of THC in the blood and how impaired you are."
Still, blood tests are part of legal marijuana laws in Colorado and Washington. Both states have a legal level of impairment — 5 nanograms of THC per milliliter of blood — that can be used to press charges. But limits based on blood tests are controversial. AAA, in a report released earlier this year, says the connection between blood concentration and impairment is arbitrary.
"The bottom line is, there is no .08 standard for marijuana as there is for alcohol," said Massachusetts spokesperson for AAA Northeast, Mary Maguire.
Dr. Grant, who also runs UC’s Center for Medicinal Cannabis Research, says police should focus on measuring coordination, perception, reaction times and attention — not chemicals.
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Testing ASWB

Testing Types
Computer-based tests of mental alertness

Monitoring eyes’ ability to smoothly track an object moving horizontally (“horizontal gaze
nystagmus”)

Monitoring pupil’s response to light stimuli
Reported employer experiences

Very few employers have employed impairment testing; those that have report high success
rate

Chamberlain Contractors reported 50-75% reduction in accidents with use of light stimuli
impairment testing, primarily with operators of heavy equipment

Employers that have used impairment testing found it superior to urine testing

Source: National Workright Institute: Impairment Testing — Does it work?
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Employment policies ASWB

. Conservative approach: zero-tolerance

" SoensaErang sl el o mploer Colorado
under employment discrimination statutes Employment Practice
_Risks Guide
~ Potential loss of good employees ““An employer who wants
~ Testing limits to ensure its employees do

_Permissive approach: consider impairment not use marijuana or other

i T illegal subst ff
~ A policy that accommodates lawful marijuana use yet cgal Substances on ot o

provides adequate work place protections e
and consistently enforce a

D Risks written zero-tolerance

»~ Assurance of adequate workplace safety policy.”” 16 Colo. Prac.,

» Time and money Etznf <2Lda:;(§5 Practice §
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Best practices ASWB

Zero tolerance for workplace impairment and intoxication

Drug testing:
Federal contractor or grantee: the federal Drug-Free Workplace Act encourages drug testing
Adopt appropriate, non-discriminatory policies compliant with state testing and privacy laws
May include incident-response or reasonable suspicion/for-cause testing

Industry-specific hazard prevention and control
ADA permits prohibition of illegal use of drugs

State-specific protections for those states with protections for those legally using medical
marijuana

Provision of counseling for abuse
Address marijuana use specifically

General best practices for employment policies (written acknowledgment, clear consequences
of violations)




Jennifer Schrack Dempsey
Jsd@aswblaw.com

Alyson A. Foster
aafl@aswblaw.com

Andersen Schwartzman Woodard Brailsford, PLLC
101 South Capitol Blvd. Ste. 1600
Boise, 1D 83702
(208) 342-4411
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