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Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

•  Advantages	
  of	
  ADR	
  
– Tradi6onal	
  approaches	
  of	
  arbitra6on	
  and	
  
media6on	
  

– New	
  approaches	
  
– New	
  applica6ons,	
  e.g.	
  health	
  law	
  

	
  
	
  
	
  
	
  
	
  
	
  
	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

•  Early	
  Interven6on	
  
	
  	
  ECH	
  –	
  early	
  case	
  handling	
  
	
  	
  PEDR	
  –	
  planned	
  early	
  dispute	
  resolu6on	
  
	
  	
  PEN	
  –	
  planned	
  early	
  nego6a6on	
  
	
  	
  HCCM	
  –	
  health	
  care	
  conflict	
  management	
  

	
  
	
  
	
  
	
  
	
  
	
  
	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

New	
  roles	
  for	
  lawyers:	
  
	
  
	
  *Lawyer	
  as	
  ADR	
  gatekeeper	
  
	
  *Interest	
  based	
  counseling	
  

	
  
	
  **Is	
  there	
  an	
  ethical	
  duty	
  to	
  advise	
  clients	
  
about	
  ADR?	
  

	
  
	
  
	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

	
  

•  Knowledge	
  of	
  legal	
  subject	
  ma3er,	
  e.g.,	
  health	
  law,	
  to	
  tailor	
  the	
  
appropriate	
  resolu:on	
  method:	
  

•  Rule	
  1.1:	
  Competence	
  
•  Client-­‐Lawyer	
  Rela/onship	
  

Rule	
  1.1	
  Competence	
  
•  A	
  lawyer	
  shall	
  provide	
  competent	
  representa6on	
  to	
  a	
  client.	
  

Competent	
  representa6on	
  requires	
  the	
  legal	
  knowledge,	
  skill,	
  
thoroughness	
  and	
  prepara6on	
  reasonably	
  necessary	
  for	
  the	
  
representa6on.	
  

	
  	
  
	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

•  ABA	
  Rules	
  of	
  Professional	
  Conduct	
  
•  Rule	
  2.1:	
  Advisor	
  
•  Counselor	
  
Rule	
  2.1	
  Advisor	
  

•  In	
  represen6ng	
  a	
  client,	
  a	
  lawyer	
  shall	
  exercise	
  
independent	
  professional	
  judgment	
  and	
  render	
  
candid	
  advice.	
  In	
  rendering	
  advice,	
  a	
  lawyer	
  may	
  
refer	
  not	
  only	
  to	
  law	
  but	
  to	
  other	
  considera6ons	
  
such	
  as	
  moral,	
  economic,	
  social	
  and	
  poli6cal	
  
factors,	
  that	
  may	
  be	
  relevant	
  to	
  the	
  client's	
  
situa6on.	
  



Legal	
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  of	
  Coopera6ve	
  
Resolu6ons	
  

•  Comment	
  on	
  Rule	
  2.1:	
  Advisor	
  
•  Counselor	
  

Rule	
  2.1	
  Advisor	
  -­‐	
  Comment	
  
•  	
  	
  
•  [5]	
  In	
  general,	
  a	
  lawyer	
  is	
  not	
  expected	
  to	
  give	
  advice	
  un6l	
  asked	
  by	
  the	
  

client.	
  However,	
  when	
  a	
  lawyer	
  knows	
  that	
  a	
  client	
  proposes	
  a	
  course	
  of	
  
ac6on	
  that	
  is	
  likely	
  to	
  result	
  in	
  substan6al	
  adverse	
  legal	
  consequences	
  to	
  
the	
  client,	
  the	
  lawyer's	
  duty	
  to	
  the	
  client	
  under	
  Rule	
  1.4	
  may	
  require	
  that	
  
the	
  lawyer	
  offer	
  advice	
  if	
  the	
  client's	
  course	
  of	
  ac6on	
  is	
  related	
  to	
  the	
  
representa6on.	
  Similarly,	
  when	
  a	
  ma<er	
  is	
  likely	
  to	
  involve	
  li6ga6on,	
  it	
  
may	
  be	
  necessary	
  under	
  Rule	
  1.4	
  to	
  inform	
  the	
  client	
  of	
  forms	
  of	
  dispute	
  
resolu6on	
  that	
  might	
  cons6tute	
  reasonable	
  alterna6ves	
  to	
  li6ga6on.	
  A	
  
lawyer	
  ordinarily	
  has	
  no	
  duty	
  to	
  ini6ate	
  inves6ga6on	
  of	
  a	
  client's	
  affairs	
  or	
  
to	
  give	
  advice	
  that	
  the	
  client	
  has	
  indicated	
  is	
  unwanted,	
  but	
  a	
  lawyer	
  may	
  
ini6ate	
  advice	
  to	
  a	
  client	
  when	
  doing	
  so	
  appears	
  to	
  be	
  in	
  the	
  client's	
  
interest.	
  

	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

•  Duty	
  to	
  counsel	
  about	
  ADR:	
  
•  Excerpted	
  from	
  American	
  College	
  of	
  Trial	
  Lawyers	
  Code	
  of	
  

Pretrial	
  Conduct	
  and	
  Trial	
  Conduct	
  (2009)	
  
•  “…	
  	
  Se<lement	
  and	
  Alterna6ve	
  Dispute	
  Resolu6on	
  
•  A	
  lawyer	
  must	
  never	
  be	
  reluctant	
  to	
  take	
  a	
  meritorious	
  

case	
  to	
  trial	
  if	
  the	
  dispute	
  cannot	
  otherwise	
  be	
  
sa6sfactorily	
  resolved.	
  However,	
  a	
  lawyer	
  must	
  provide	
  the	
  
client	
  with	
  alterna6ves	
  to	
  trial	
  when	
  to	
  do	
  so	
  would	
  be	
  
consistent	
  with	
  the	
  client’s	
  best	
  interests.	
  A	
  lawyer	
  should	
  
educate	
  clients	
  early	
  in	
  the	
  legal	
  process	
  about	
  various	
  
methods	
  of	
  resolving	
  disputes	
  without	
  trial	
  including	
  
media6on,	
  arbitra6on	
  and	
  neutral	
  case	
  evalua6on.	
  “	
  

	
  
	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

Diligence	
  v.	
  zealousness	
  
Virginia	
  ethics	
  interpreta6on:	
  
•  “Addi6onally,	
  lawyers	
  have	
  long	
  recognized	
  that	
  a	
  
more	
  

	
   	
  collabora6ve,	
  problem-­‐solving	
  approach	
  is	
  ogen	
  
preferable	
  to	
  an	
  adversarial	
  strategy	
  in	
  pursuing	
  the	
  
client’s	
  needs	
  and	
  interests.	
  	
  Consequently,	
  diligence	
  
includes	
  not	
  only	
  an	
  adversarial	
  strategy	
  but	
  also	
  the	
  
vigorous	
  pursuit	
  of	
  the	
  client’s	
  interest	
  in	
  reaching	
  a	
  
solu6on	
  that	
  sa6sfies	
  the	
  interests	
  of	
  all	
  par6es.	
  The	
  
client	
  can	
  be	
  represented	
  zealously	
  in	
  either	
  seing.”	
  	
  



Legal	
  Ethic	
  of	
  Coopera6ve	
  Resolu6ons	
  

Roles	
  in	
  the	
  lawyer-­‐client	
  rela6onship:	
  
•  Rule	
  1.2:	
  Scope	
  of	
  Representa:on	
  &	
  Alloca:on	
  of	
  

Authority	
  Between	
  Client	
  &	
  Lawyer	
  
•  Client-­‐Lawyer	
  Rela/onship	
  

Rule	
  1.2	
  Scope	
  Of	
  Representa:on	
  And	
  Alloca:on	
  Of	
  
Authority	
  Between	
  Client	
  And	
  Lawyer	
  

•  …	
  a	
  lawyer	
  shall	
  abide	
  by	
  a	
  client's	
  decisions	
  concerning	
  the	
  
objec6ves	
  of	
  representa6on	
  and,	
  as	
  required	
  by	
  Rule	
  1.4,	
  
shall	
  consult	
  with	
  the	
  client	
  as	
  to	
  the	
  means	
  by	
  which	
  they	
  
are	
  to	
  be	
  pursued.	
  A	
  lawyer	
  may	
  take	
  such	
  ac6on	
  on	
  behalf	
  
of	
  the	
  client	
  as	
  is	
  impliedly	
  authorized	
  to	
  carry	
  out	
  the	
  
representa6on.	
  A	
  lawyer	
  shall	
  abide	
  by	
  a	
  client's	
  decision	
  
whether	
  to	
  se<le	
  a	
  ma<er.	
  	
  

	
  



Legal	
  Ethics	
  of	
  Coopera6ve	
  
Resolu6ons	
  

Duty	
  to	
  keep	
  client	
  informed:	
  
•  Rule	
  1.4:	
  Communica:ons	
  
•  Client-­‐Lawyer	
  Rela/onship	
  

Rule	
  1.4	
  Communica:on	
  
•  (a)	
  A	
  lawyer	
  shall:	
  
•  (1)	
  promptly	
  inform	
  the	
  client	
  of	
  any	
  decision	
  or	
  circumstance	
  with	
  respect	
  to	
  

which	
  the	
  client's	
  informed	
  consent,	
  as	
  defined	
  in	
  Rule	
  1.0(e),	
  is	
  required	
  by	
  these	
  
Rules;	
  

•  (2)	
  reasonably	
  consult	
  with	
  the	
  client	
  about	
  the	
  means	
  by	
  which	
  the	
  client's	
  
objec6ves	
  are	
  to	
  be	
  accomplished;	
  

•  (3)	
  keep	
  the	
  client	
  reasonably	
  informed	
  about	
  the	
  status	
  of	
  the	
  ma<er;	
  
•  (4)	
  promptly	
  comply	
  with	
  reasonable	
  requests	
  for	
  informa6on;	
  and	
  
•  (5)	
  consult	
  with	
  the	
  client	
  about	
  any	
  relevant	
  limita6on	
  on	
  the	
  lawyer's	
  conduct	
  

when	
  the	
  lawyer	
  knows	
  that	
  the	
  client	
  expects	
  assistance	
  not	
  permi<ed	
  by	
  the	
  
Rules	
  of	
  Professional	
  Conduct	
  or	
  other	
  law.	
  

•  (b)	
  A	
  lawyer	
  shall	
  explain	
  a	
  ma<er	
  to	
  the	
  extent	
  reasonably	
  necessary	
  to	
  permit	
  
the	
  client	
  to	
  make	
  informed	
  decisions	
  regarding	
  the	
  representa6on.	
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  of	
  Coopera6ve	
  
Resolu6ons	
  

Concluding	
  points:	
  
	
  
-­‐  A	
  fresh	
  apprecia6on	
  of	
  ethical	
  rules	
  to	
  support	
  
alterna6ve	
  dispute	
  methods	
  

-­‐  A	
  way	
  to	
  be<er	
  serve	
  clients	
  



	
  
	
  


