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NO DIVIDED LOYALTIES HERE.
Conflicts of interest have no place in a real estate transaction. But if 
you’re dealing with a firm that represents landlords as well as tenants, 
those conflicts are hard to avoid. At Tenant Realty Advisors, we only 
represent tenants, which means our interests are fully aligned with 
yours. Exclusively.

www.TenantRealtyAdvisors.com
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AV Preeminent® rated 
Listed in The Best Lawyers in America©

Benchmark Litigation Local Stars
Listed in SuperLawyers
2011 Idaho Trial Lawyer of the Year

Injury law is all we do. And we do it right. 

Through referrals and fee-split/co-counsel  
arrangements, we help lawyers, their   
clients, family members and friends with   
injury claims.

We also just answer questions.

Call us. 

/kee-stohn/
something on which associated
things depend for support.

noun.KEYSTONE

 

 
 

 

 

 

your keystone for Idaho personal injury law.

1516 West Hays Street    |    Boise, ID 83702    |    P 208. 386.9119    |    F 208.386.9195    |    injurylawyersidaho.com
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TRI-STATE
FBA

CONFERENCE

Presented by the Idaho Chapter, Federal Bar Association
Contact: Susie Headlee at sheadlee@parsonsbehle.com

https://www.sunvalley.com/trip-planner/groups/ICFT

October 13-15, 2016 
Sun Valley Resort

12th
Annual

Registration is Open
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tain biker’s name. Pictured peddling in the foothills was Kevin Malone, 
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10 Exchange Place, 11th Floor, Salt Lake City, Utah 84111  |  801.521.9000  |  www.scmlaw.com 

SNOW TRIAL SERVICES

Nathanael Mitchell, Andrew Morse, Samuel Alba, Nathan Crane and Scott Young. 

KNOW YOUR STUFF

Our uniquely customized trial simulation service o�ers 
both clients and their law �rms a valuable way of testing 
the strengths and weaknesses of their case. From jury 
selection and full mock trials, through client preparation 
and closing arguments, we help increase the odds for a 
successful outcome.

SAVE THE DATE Call for 
Nominations
Award Categories:

• Kate Feltham Award
• Notable Achievement 

of the Year Award
• Bertha Stull Green 

Award
• Innovator Award
• Rising Star Award
• Setting the Bar Award

Wednesday, March 8, 2017  
6 - 9 p.m. at Boise Centre

Celebrating 
Women in
the Law:
Raising the Bar

For information on the award categories and the 
nomination form, please visit our website at 

www.idahowomenlawyers.com
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Building Financing 

4.247%*   
> Purchase a New Location
> Buy Your Existing Building
> Re-Finance Your Real Estate
> Lock-in Low Rate

*O.A.C, 4.247% FIVE YEAR FIXED; ADDITIONAL TERMS AND CONDITIONS APPLY 
RATE EFFECTIVE AS OF 9/1/16. SUBJECT TO LIMITATIONS. OFFER MAY BE WITHDRAWN AT ANYTIME. 

APPLICATIONS MUST BE COMPLETED ON OR BEFORE 11/1/16.

BOISE 208.373.6500 | COEUR D’ALENE 208.664.6448 | WWW.IDAHOTRUST.COM

Your Goals. 
Our Solutions.
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PLAN MORE. EXPECT MORE. 
Structured Settlements

Proprietary Attorney Fee Solutions
Medicare Set-Asides
Mediation Attendance

Lien Resolution

Audrey Kenney 
Millennium Settlements 
Settlement Consultant
(208) 631-7298
akenney@msettlements.com

About Millennium 
Millennium Settlements leads the way by offering 
the most comprehensive advisory services and 
innovative financial programs in the industry. Visit 
us at www.msettlements.com

TODAY. TOMORROW. FOR LIFE.
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Weinstein Couture PLLC
818 Stewart Street, Suite 930, Seattle, Washington  98101 

Toll Free: (877) 211-8674   www.weinsteincouture.com

Weinstein Couture  PLLC

Experienced Representation for Victims of Mesothelioma, 
Dangerous Drugs, and Defective Devices

Weinstein Couture is currently accepting referral cases for people with mesothelioma, as well 
as those who have been injured by the use of faulty medical devices or drugs. Founding partner 
Benjamin Couture is licensed in Idaho, Oregon, and Washington. Our principal office is located 
in Seattle, but we will travel to serve our clients wherever they are located.
Many of our cases are referred to us by other members of the bar.  If you are looking for effective, 
aggressive, compassionate legal representation for clients who suffer from mesothelioma, 
ovarian cancer from talcum powder exposure, faulty IVC filters, or e-cigarette explosions, call 
Weinstein Couture at (877) 211-8674 or email lawyers@weinsteincouture.com.
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Live Seminars
Throughout the year, live seminars on a variety 
of legal topics are sponsored by the Idaho State 
Bar Practice Sections and by the Continuing 
Legal Education Committee of the Idaho Law 
Foundation.  The seminars range from one 
hour to multi-day events. Upcoming seminar 
information and registration forms are posted 
on the ISB website at: isb.idaho.gov. To learn 
more contact Dayna Ferrero at (208) 334-4500 
or dferrero@isb.idaho.gov. For information 
around the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded seminars are available on 
demand through our online CLE program.  You 
can view these seminars at your convenience.  
To check out the catalog or purchase a 
program go to isb.fastcle.com.

Upcoming CLEs

*NAC — These programs are approved for New Admittee 
Credit pursuant to Idaho Bar Commission Rule 402(f ).

**Dates, times, locations and CLE credits are subject to 
change. The ISB website contains current information on 
CLEs. 

October
October 6
New Attorney Program
Sponsored by the Idaho Law Foundation, Inc. 
8:00 a.m. (MST)
Boise Centre, 850 W. Front Street – Boise
4.0 CLE credits of which 1.0 is Ethics (NAC)
October 7
Beyond the Decree – Retirement Plans, QDROS and 
Financial Planning
Sponsored by the Family Law Section
8:30 a.m. (MST)
The Riverside Hotel, 2900 Chinden Blvd. – Boise
6.0 CLE credits
October 14
Beyond the Decree – Retirement Plans, QDROS and 
Financial Planning
Sponsored by the Family Law Section
8:30 a.m. (MST)
Hilton Garden Inn Idaho Falls, 700 Lindsay Blvd. – Idaho 
Falls 
6.0 CLE credits
October 21
Beyond the Decree – Retirement Plans, QDROS and 
Financial Planning
Sponsored by the Family Law Section
8:30 a.m. (PST)
Hampton Inn & Suites Coeur d’Alene, 1500 RIverstone 
Drive – Coeur d’Alene
6.0 CLE credits

Webcast Seminars
Many of our seminars are also available to 
view as a live webcast.  Pre-registration is 
required.  Watch the ISB website and other 
announcements for upcoming webcast 
seminars. To learn more contact Dayna Ferrero 
at (208) 334-4500 or dferrero@isb.idaho.gov. 
For information around the clock visit isb.
fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for 
rent in DVD and CD formats. To visit a listing 
of the programs available for rent, go to isb.
idaho.gov, or contact Lindsey Egner at (208) 
334-4500 or legner@isb.idaho.gov. Please 
note this service will discontinue after 
December 31, 2016. 

September
September 15
Civics in Action: A Celebration of the 225th Anniversary of 
the Ratification of the Bill of Rights
Sponsored by the Diversity Section
8:30 a.m. (PST)
University of Idaho College of Law, 711 S. Rayburn 
Street – Moscow
7.0 CLE credits of which 1.5 is Ethics
September 16
Civics in Action: A Celebration of the 225th Anniversary of 
the Ratification of the Bill of Rights
Sponsored by the Diversity Section
8:30 a.m. (MST)
Washington Group Plaza, 720 E. Park Blvd. – Boise 
6.50 CLE credits of which 1.5 is Ethics
September 23
Ethics and Keeping Secrets or Telling Tales in Joint 
Representations
Sponsored by the Idaho Law Foundation, Inc. in 
partnership with Abila and WebCredenza, Inc. 
11:00 a.m. (MST)
Audio Stream 
1.0 Ethics credit 
September 28
Handling Your First or Next Property Crimes Case
Sponsored by the Idaho Law Foundation, Inc. 
9:00 a.m. (MST)
The Law Center, 525 W. Jefferson Street – Boise / 
Statewide Webcast
1.5 CLE credits (NAC)
September 30 – October 1
2016 Estate Planning Conference
Sponsored by the Taxation, Probate and Trust Law 
Section
The Riverside Hotel, 2900 W. Chinden Blvd. – Boise
10.5 CLE credits of which 1.0 is Ethics
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The Lawyer’s Mind: An Opportunity for Balance

President’s Message

Dennis S. Voorhees
President, Idaho State Bar 
Board of Commissioners

The great challenge for us now remains how 
to dampen the amygdala, an almond-shaped part of the brain 

responsible for the emotions of anger and fear. 

here are many good reasons 
to focus on what we could 
call “the lawyer’s mind.” For 
one, it’s the staging area for 
our life’s work, the incubator 

for our best ideas. It’s also the home 
for all of our dreams, ambitions, 
doubts, fears, anxiety, and more. 
Let’s take a look at the lawyer’s 
mind.

Recently, I read about what has 
been described as a landmark study 
conducted by the Hazelden Betty 
Ford Foundation and the American 
Bar Association Commission on 
Lawyer Assistance Programs. As 
reported in the Journal of Addiction 
Medicine, it concluded that “21 per-
cent of licensed, employed attorneys 
qualify as problem drinkers, 28 
percent struggle with some level of 
depression, and 19 percent demon-
strate symptoms of anxiety.” It also 
found that attorneys in the fi rst 10 
years of practice exhibit the highest 
incidence of these problems. 

What drives these numbers? In 
the Utah Bar Journal, psychologist 
Lynn Johnson, Ph.D., wrote in Janu-
ary 2003 that two major factors con-
tribute to the high stress in the law 
profession. 

First, the stakes are high and 
the consequences of error 
are large. This promotes an 
attitude of perfectionism, a 
chronic feeling that nothing 
is good enough . . . 

Second, law may attract pes-
simistic personalities. One 
study found that in every 
graduate program, optimists 
outperform pessimists, except 
in law. There, the pessimists 
are ascendant.
Dr. Johnson concluded that “as 

a result of the professional push to-
ward perfectionism and pessimism, 
many attorneys are feeling disillu-
sioned, unhappy and not enjoying 
their careers. They are at risk for 
underperformance, increasing stress, 
which increases under-performing. 
This vicious cycle can then turn to 
acting out in dangerous activities – 
aff airs, drug or alcohol abuse, and 
ethical problems.” 

To understand more about 
these problems, some concepts in 
evolutionary biology may be help-
ful. Consider the long evolution of 
homo sapiens, in which mere sur-
vival is the prize. For Millennia, the 
ability to fi rst hear and respond to 
encroaching predators helped the 

species evolve and survive. The vigi-
lant alarm brain (limbic system) has 
worked exceedingly well over the 
last half-million years to deliver us 
from danger.

The great challenge for us now 
remains how to dampen the amyg-
dala, an almond-shaped part of the 
brain responsible for the emotions 
of anger and fear. This can be espe-
cially challenging when we get a 
nasty email from opposing counsel, 
an unmanageable client demand, an 
overreaching discovery request, or a 
certifi ed letter from Bar Counsel.

Despite striving for perfection-
ism and pessimism and a constant 
fl ow of negative alarms in the 
lawyer brain,  I have cause for opti-
mism. 

Contemplative practices

Yes, these can trick the alarm 
brain! While it was helping us side-
step poisonous snakes, swift  saber-
tooth tigers and towering Eurasian 
brown bears, we were simultane-

T
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We spend almost all of  
our time either ruminating 

about the past or  
worrying about – if not down-

right dreading – the future.  

ously evolving a first-rate prefrontal 
cortex – a smart brain! So, although 
we’re contending with the inces-
sant domination of an alarm brain, 
we’ve still got the ability to invoke 
the services of our smart brain. It’s 
up to us.

So, what are contemplative prac-
tices? According to the Center for 
Contemplative Mind in Society 
they include: 
l Activist Practices: Pilgrimage to 
areas where social justice issues are 
highlighted, volunteering, vigils and 
marches, bearing witness.
l Creative Practices: Contemplative 
arts, improvisation, music and sing-
ing, journaling.
l Generative Practices: Lectio Divi-
na, visualization, beholding, loving-
kindness meditation.
l Movement Practices: Labyrinth 
walking, walking meditation, yoga, 
dance, Qigong,  Aikido, Tai Chi 
Chu’an. 
l Relational Practices: Council 
circle, dialog, deep listening, story-
telling.
l Ritual/Cyclical Practices: Ceremo-
nies and rituals based in spiritual 
or cultural traditions, establishing a 
sacred/personal space, retreats.
l Stillness Practices: Meditation, 
quieting the mind, silence, center-
ing.  

Mindfulness meditation seems 
to have captured the attention of a 
number of law schools, bar associa-
tions, and lawyers. So what is mind-
fulness meditation?  A leading pro-
ponent and recognized authority, 
Jon Kabat-Zinn defines it this way: 
l the awareness that arises 
l through the paying of attention 
l on purpose 
l in the present moment
l nonjudgmentally 

Kabat-Zinn has said that this 
process “sounds very simple, but it’s 

just about the hardest work in the 
world for human beings.” 

You might ask: “What’s so hard 
about this?” Well, you’ve got five ele-
ments: first is awareness – and it’s 
the result of getting the next four 
elements done correctly. So, second, 
paying attention is what gets the 
process rolling – and believe me – 
paying attention in any sustained 
way is not easy. It takes practice. 
And lawyers don’t like to practice. 
They want to be told something 
once, then do it! They don’t want 

ment. And yet, when you think 
about it – we have never had any 
moment but the present one. We 
can never experience the restorative 
powers of mindfulness if we are not 
experiencing the present moment. 

Fifth, nonjudgmentally. This may 
be the most challenging quality of 
mind. When are we not evaluating, 
analyzing, valuing, judging an idea? 
Isn’t that what “thinking like a law-
yer is all about?” Aren’t we trained 
to sort, categorize, and judge? But 
here is where we trick the mind, 
where we step outside the normal 
squall of ruminations and surge of 
discursive thoughts. 

Mindfulness is a quality of mind, 
a mindset, developed over an ex-
tended period of time as the result 
of practice. Kabat-Zinn has writ-
ten that this practice includes such 
intentionally-cultivated attitudes as 
non-judging, patience, beginners 
mind (fully present each moment to 
the miracle of life – as if for the first 
time), trust, non-striving (allowing 
things to be held in awareness), let-
ting go (the opposite of clinging or 
clutching), gratitude, and generosity. 

The rewards for these efforts may 
be an enhanced sense of well-being, 
confidence, joy, and transformation. 
The menace of unwarranted fear, 
anxiety, and depression should be 
reduced if not altogether averted. 

Robust programs of contempla-
tive practices for lawyers can be 
found at campuses including U.C. 
Berkeley Law School, Georgetown 
Law School, University of Miami 
School of Law, University of Mis-
souri School of Law, Vanderbilt Uni-
versity Law School, and Washburn 
University School of Law. 

Bar associations have embraced 
the therapeutic and restorative pow-
ers of contemplative practices. The 
Dade County (Florida) Bar Associa-
tion reported these developments 
in integrating mindfulness as a 
resource for its members in its pub-
lication, The Bulletin (Nov. 2011):

to run drills on the fundamentals. 
Nonetheless there are huge rewards 
for those that stay with the program. 

Third, acting with purpose 
means that you are maintaining 
an intention to shape your mind 
through the process. It’s acting with 
persistence. 

Fourth, in the present moment. 
It’s one thing to know there is this 
state we call the present moment 
but it’s quite another thing to ex-
perience it. We spend almost all of 
our time either ruminating about 
the past or worrying about – if not 
downright dreading – the future. 
The past, the future, the past, the 
future . . . but rarely, if ever, are we 
fully experiencing the present mo-
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Dennis S. Voorhees is an attorney practicing in Twin 
Falls, Idaho, as a sole practitioner with The Voorhees 
Law Firm. He has been a practicing lawyer since 1978. 
He is both a certified elder law attorney and a certified 
estate law planning specialist. His practice areas include 
disability trusts, elder law, and estate planning.  

Mindfulness in the Law in South 
Florida is playing a leadership role 
in the mindfulness in law move-
ment nationally. 
l In 2007, the Florida Bar approved 
its first mindfulness program,  
“Mindfulness, Balance and the 
Lawyer’s Brain.” This was the first 
mindfulness in law program in the 
country to integrate neuroscience 
research. 
l In 2008, the Business Law Section 
of the Florida Bar offered a two-
hour mindfulness program at its 
annual retreat. In 2009, the Florida 
Bar convention offered a three-hour 
CLE mindfulness program at its an-
nual convention. 
l In 2010, mindfulness and profes-
sionalism was introduced as part of 
Miami Law’s core curriculum, a first 
in the country. 
l And in 2011, Federal Judge Alan 
Gold addressed the Federal Bar As-

sociation about mindfulness and 
civility, linking the role of mindful-
ness on stress and civility. Judge 
Gold reminded the audience that 
the more stressed we are, the more 
challenging it is to treat each other 
with civility. And because mindful-
ness practices are helpful for finding 
greater ease within stressful situa-
tions, mindfulness can help us not 
only be healthier, (think cardiovas-

cular disease), but also to treat each 
other with civility amid challenging 
and heated moments.    

Is it time for a section of the 
Idaho State Bar to encourage the 
development of these opportunities 
for law students and lawyers? And 
shouldn’t one of our Boise-based 
law schools see value in developing 
such a resource? Let’s see where this 
goes.

Coming November 2016 
Pro Bono Opportunities 
website (PBOW)

Idaho Volunteer Lawyers Program 
and Idaho Legal Aid Services 
are excited to bring  you the Pro 
Bono Opportunities Website 
(PBOW), featuring pro bono 
opportunities statewide. Connect 
with those in need and gain instant 
access to opportunities for service. 

serving      
you

so you       
can serve 
others

how this serves you

 zMatch up with areas of interest
 zFind pre-screened cases
 zSign up for legal clinics
 zOpportunity to exchange pro 
bono service for CLE rentals and 
legal resources
 zAccess tips and tools for effective 
pro bono service
 zRequest a mentor
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DISCIPLINE

MICHAEL R. ROBINSON 
(Disbarment)

On August 11, 2016, the Idaho 
Supreme Court issued an Order of 
Disbarment, disbarring Michael R. 
Robinson from the practice of law 
in Idaho. Following a contested 
hearing, the Hearing Committee of 
the Professional Conduct Board is-
sued Findings of Fact, Conclusions 
of Law and Recommendation which 
recommended that Mr. Robinson be 
disbarred and directed Bar Counsel 
to petition the Idaho Supreme Court 
for an order of interim suspension. 
Bar Counsel filed a petition and 
on June 3, 2014, the Court entered 
an Order placing Mr. Robinson on 
interim suspension. Mr. Robinson 
appealed the Hearing Committee’s 
disbarment recommendation. After 
briefing, the Idaho Supreme Court’s 
Order upheld the Hearing Commit-
tee’s Recommendation.

The Complaint alleged viola-
tions of the Idaho Rules of Profes-
sional Conduct in six different client 
matters. Two of those client matters 
were civil and four were criminal. 
Prior to the hearing, Mr. Robinson 
admitted the alleged violations in 
Counts Three through Six of the 
Complaint. With respect to those 
four cases, Mr. Robinson admitted 
and the Hearing Committee found 
that he did not abide by his clients’ 
objectives (I.R.P.C. 1.2), did not act 
diligently (I.R.P.C. 1.3), failed to ad-
equately communicate with his cli-
ents (I.R.P.C. 1.4), was incompetent 
in his representation of one client 
(I.R.P.C. 1.1) and in two of those cas-
es, his conduct was prejudicial to the 
administration of justice (I.R.P.C. 
8.4(d)).

Consequently, the hearing was 
conducted on the allegations con-

tained in Counts One and Two of 
the Complaint. During the two-day 
hearing, over 70 exhibits were admit-
ted and the Idaho State Bar (ISB) 
presented eight witnesses, including 
three of Mr. Robinson’s former cli-
ents. Mr. Robinson testified on his 
own behalf. During cross-examina-
tion, Mr. Robinson admitted that his 
conduct violated seven Idaho Rules 
of Professional Conduct, but con-
tinued to deny the other ten alleged 
violations of those rules in Counts 
One and Two.

Count One related to Mr. Rob-
inson’s representation of an 18-year-
old charged with felony lewd con-
duct with a child under 16 years of 
age. Mr. Robinson admitted that 
he violated I.R.P.C. 1.2(a) [Scope 
of Representation] and I.R.P.C. 1.4 
[Communication], and the Hearing 
Committee concluded that the ISB 
proved by clearing and convincing 
evidence that Mr. Robinson violated 
I.R.P.C. 1.1 [Competence], I.R.P.C. 
1.6(a) [Confidentiality], I.R.P.C. 
1.16(a)(3) [Representation Follow-
ing Discharge], I.R.P.C. 1.16(d) [Fail-
ing to Return Papers and Property 
to Client Following Termination], 
I.R.P.C. 3.1 [Meritorious Claims 
and Contentions], I.R.P.C. 3.3 [Can-
dor Toward the Tribunal], I.R.P.C. 
4.4 [Respect for Rights of Third 
Persons] and I.R.P.C. 8.4 [Conduct 
Prejudicial to the Administration of 
Justice].

Those rules violations were based 
primarily on pleadings Mr. Robinson 
filed in his client’s criminal case. In 
that case, Mr. Robinson filed plead-
ings, after his representation was ter-
minated by his client, containing un-
true statements that were prejudicial 
to his client and the client’s family. 

Substitute counsel filed motions to 
strike those pleadings and request-
ed the court seal those pleadings to 
prevent public disclosure of private, 
untrue facts which could unduly 
prejudice the case and the rights of a 
victim in another criminal case. The 
court agreed and struck those plead-
ings from the record and sealed them 
from public disclosure. The court’s 
order provided that it appeared at 
the time the pleadings were filed, 
Mr. Robinson had already been dis-
charged by his client, the pleadings 
were filed without client authority 
and based upon facts which were 
untrue, or, unverified, irrelevant and 
beyond the scope of any relevant is-
sue before the court. The Hearing 
Committee concluded that the tim-
ing of those pleadings indicated that 
Mr. Robinson’s primary purpose was 
to harass his client and the client’s 
family for terminating his represen-
tation and that he provided no jus-
tification or reasonable explanation 
for filing those documents.

Count Two of the Complaint 
related to two clients who retained 
Mr. Robinson to represent them 
in a tort action against the City of 
McCall based on the police depart-
ment’s disclosure of a confidential 
informant’s identity. Mr. Robinson 
filed a Notice of Tort Claim, but was 
eventually terminated by the clients, 
because in part, the clients did not 
believe he was diligently pursuing 
the case. During cross-examination 
at the hearing, Mr. Robinson admit-
ted that he violated I.R.P.C. 1.2(a) 
[Scope of Representation], I.R.P.C. 
1.4 [Communication], I.R.P.C. 1.6(a) 
[Confidentiality], I.R.P.C. 1.9(c) [Du-
ties to Former Clients] and 1.16(d) 
[Failing to Return Papers and Prop-
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erty to Client Following Termina-
tion], and the Hearing Committee 
determined that the ISB proved by 
clearing and convincing evidence 
that Respondent violated I.R.P.C. 
8.4(d) [Conduct Prejudicial to the 
Administration of Justice].

The Hearing Committee con-
cluded that Respondent continued 
to act on behalf of his clients after 
they had terminated his representa-
tion and repeatedly requested that 
he cease communications with op-
posing counsel on their behalf, and 
that he disclosed confidential infor-
mation to opposing counsel that was 
detrimental to the clients’ case. The 
Hearing Committee concluded that 
Mr. Robinson communicated threats 
to one client that he had informa-
tion that could affect the client’s real 
estate license and continued to seek 

money from his former clients after 
they settled the case with the City. 
The Hearing Committee conclud-
ed that Mr. Robinson actively cam-
paigned against his clients’ interests 
in communicating with opposing 
counsel, which had the potential to 
severely damage their case.

The Hearing Committee deter-
mined that Mr. Robinson violated 
12 different Idaho Rules of Profes-
sional Conduct and committed 30 
violations of those rules in connec-
tion with his representation in the 
six client matters. Based upon that 
determination, the Hearing Com-
mittee recommended that Mr. Rob-
inson be disbarred and the Idaho 
Supreme Court upheld that Recom-
mendation.

The Idaho Supreme Court dis-
barred Mr. Robinson, effective Au-

gust 11, 2016. As a consequence, Mr. 
Robinson shall not apply for admis-
sion to the Idaho State Bar sooner 
than five years from that date. If he 
does make such application for ad-
mission, he will be required to com-
ply with all bar admission require-
ments in Section II of the Idaho Bar 
Commission Rules and shall have 
the burden of overcoming the rebut-
table presumption of the “unfitness 
to practice law.” By the terms of the 
Idaho Supreme Court’s Order, Mr. 
Robinson’s name was stricken from 
the records of the Idaho Supreme 
Court and his right to practice law 
before the courts in Idaho was termi-
nated on August 11, 2016.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

BOISE / COEUR D’ALENE / IDAHO FALLS / POCATELLO / RENO

Call 208.344.6000 or visit HawleyTroxell.com

Hawley Troxell welcomes Dana 
Hofstetter to the firm. Dana’s 
practice emphasizes water rights and 
environmental, public land and real 
property law. Dana’s experience and 
knowledge provide an even deeper 
level of service to our growing client 
base and more power to Idaho’s 
premier, full-service law firm. And, as 
always, our nationally renowned legal 
services come with a local address.

T H E  H A W L E Y  T R O X E L L  W A Y 

GROWTH
AND

GUIDANCE

Dana Hofstetter

CIVIL LITIGATION MEDIATION
Steven J. Millemann

Millemann, Pittenger & Pemberton LLP
Office: (208) 634-7641 P.O. Box 1066

Fax: (208) 634-4516 McCall, ID 83638

sjm@mpmplaw.com

www.mpmplaw.com

*No charge for travel within Second, Third and Fourth Judicial Districts.

Thirty-five years of State 
and Federal Court litigation 
experience.
Emphasis on:
• Real Property
• Public Right-of-Way
• Construction
• Commercial and  

Land-Use related disputes
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10K milestone surpassed this summer

Todd Williams is the 10,000th ap-
plicant for admission in Idaho. The 
Idaho Supreme Court held a special 
ceremony in its courtroom on June 
27, 2016, to mark the occasion.  Chief 
Justice Jim Jones administered the 
oath of admission to Mr. Williams. 

 Members of the Supreme Court, 
Court of Appeals and court and Bar 
administrators witnessed the oath. 
The ceremony included a viewing 
of the original Roll of Attorneys, 
signed by the fi rst lawyers admitted 
to practice in Idaho before Idaho 
even became a state. Mr. Williams 
has the easy-to-remember bar num-
ber of 10,000.

New iCourt portal, Odyssey,
goes live in Ada County

Staff  from the Idaho Supreme 
Court, Ada County Courthouse, Ada 

County Sheriff ’s Offi  ce, and Tyler 
Technologies worked over the week-
end Aug. 6 and 7 to launch the most 
complex iCourt deployment to the 
biggest court in Idaho.

On Monday, Aug. 8, Ada County 

joined Twin Falls County on the 
Odyssey platform. New applications 
for multiple stakeholders, new infra-
structure and computers, new inte-
grations and on-line services are now 
fully operational.

At a ceremony mark-
ing the 10,000th person 
to apply for a license to 
practice law in Idaho the 
historic records were on 
display at the Idaho Su-
preme Court. From left 
are Director of Admis-
sions Maureen Braley, 
Admissions Analyst Be-
linda Brown, Executive 
Director Diane Minnich, 
and the 10,000th ap-
plicant Todd Williams, of 
Corr Cronin Michelson 
Baumgardner Fogg & 
Moore LLP, Seattle.

Photos by Kyme Graziano 

Todd Williams is sworn in by Idaho Supreme Court Chief Justice Jim Jones. Mr. 
Williams has a bar number of 10,000.
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The Ada County courtrooms are 
functioning smoothly, and court 
clerk/counter operations are oper-
ating as normal. The Ada County 
Prosecuting Attorney and Public 
Defender offi  ces also fully transi-
tioned to Attorney Manager with no 
signifi cant issues. Ada County and 
Twin Falls County are now available 
on the portal. Searches for hearings 
and court records are operational, as 
well as online payment capability.

IVLP to launch pro bono web tools

Idaho Volunteer Lawyers Pro-
gram (IVLP) recently received a 
grant from the Legal Services Cor-
poration to create a pro bono portal 
on the Idaho State Bar web site. The 
site will connect volunteer attorneys 
with cases and volunteer opportuni-
ties statewide.  The website will ex-
tend IVLP’s ability to carry out its es-
sential mission to provide attorneys 
with pro bono opportunities.  More 
details will be announced as the site 
takes shape this fall, said IVLP Pro-
gram Director Anna Almerico.

AIdaho Legal Aid gets $5,000 grant

Idaho Legal Aid Services, Inc. 
announced that its Pocatello of-
fi ce earned a $5,000 grant from the 
Union Pacifi c Foundation to protect 

more low-income Idahoans in East-
ern Idaho by establishing guardian-
ships and conservatorships for vul-
nerable children and older adults 
who have lost capacity.

Want referrals? LRS going strong

The Idaho State Bar Lawyer Refer-
ral Service, (LRS), is accepting mid-
year registration for Idaho attorneys. 
The LRS program takes hundreds of 
calls each month looking for a law-
yer in their area. The public can also 
access referrals from the ISB website.

The LRS program gives more 
than 1,000 referrals every year via 
phone and online, which are re-
ferred to LRS panel members in ro-
tation. For a fee of $35, the caller gets 
matched with an LRS attorney who 
practices in the relevant area of law. 
Participating attorneys are asked to 
provide a consultation of up to 30 
minutes at no charge. If the consulta-
tion results in a case, attorneys then 
charge their regular fee.

To join the LRS program, con-
tact Kyme Graziano at kgraziano@
isb.idaho.gov, or call (208) 334-4500. 
Currently we are off ering registra-
tion for the last portion of 2016 at 
only $25. Now is the perfect time 
to try out the LRS program. Regu-
lar registration rates are $50 for fi rst 
year attorneys, $100 for years 2-5 and 
$125 for 6 + years in practice. 2017 
registration will begin in January.

New Dean at Concordia Law

Elena Langan has been chosen as 
the new dean of the Concordia Uni-
versity School of Law in Boise. 

Dean Cathy Silak announced 
earlier this year that she will take 
on broader responsibilities at Con-
cordia University as vice president 
for community engagement. Jilma 
Meneses, Concordia’s chief operat-
ing offi  cer & chief general counsel, 
will serve as in-
terim dean until 
Langan assumes 
her new responsi-
bilities in January.

Langan serves 
as the associate 
dean for academic 
aff airs and profes-
sor of law at Nova 
Southeastern Uni-
versity’s Shepard 
Broad College of Law in Fort Lau-
derdale, Fla. She previously served 
as the director of their fi rst-year 
lawyering skills and values program 
and was appointed the law school’s 
interim dean during the 2013-14 aca-
demic year. Prior to joining NSU in 
2007, she practiced law for 25 years, 
primarily in Miami-Dade County in 
Florida.

Langan received a BA in political 
science from Johns Hopkins Univer-
sity and a law degree from the Uni-
versity of Maryland School of Law.  

Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776   Phone: (208) 345-7800
Boise, ID 83701   Fax: (208) 345-7894

E-Mail: tpark@thomaswilliamslaw.com

Elena Langan
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IDAHO AC ADEMY OF LEADERSHIP  FOR LAWYERS CLASS OF 2016-2017

he Idaho Academy of Lead-
ership for Lawyers (IALL) 
proudly announces the 2016 
-17 class. Now in its sixth year, 
IALL’s mission is to promote 

diversity and inspire the develop-
ment of leadership within the legal 
profession.

Eleven lawyers from different 
practice areas with a variety of expe-
riences from various parts of Idaho 
comprise the class. Participants will 
enjoy an interactive leadership train-
ing program designed specifically 
for lawyers. The Academy will in-
clude five sessions from September 
23, 2016 – May 5, 2017 with a gradu-
ation ceremony following the com-
pletion of the program. For more in-
formation please contact Mahmood 
Sheikh, Deputy Executive Director, 
at (208) 334-4500.

Fafa Alidjani  
Alidjani Law, PLLC 
4th District

Sean R. Beck  
C.K. Quade Law, PLLC 
4th District 

Sean J. Coletti 
Hopkins Roden Crockett Hansen & 
Hoopes, PLLC 
7th District

Jana B. Gomez  
City of Lewiston 
2nd District

Regan C. Jameson  
Canyon County Prosecuting Attorney’s 
Office 
3rd District

Tahja Lee Jensen  
Ada County Public Defender’s Office 
4th District 

Roxana A. Jimenez 
Roxana Law, PLLC 
1st District 

Caralee A. Lambert  
Idaho State Bar 
4th District

Melodie A. McQuade  
Givens Pursley LLP  
4th District 

Jonathan E. Roundy  
Ada County Prosecutor’s Office 
4th District 

Michelle D. Vos  
Attorney At Law 
4th District 

Fafa Alidjani Sean R. Beck Sean J. Coletti Jana B. Gomez Regan C. Jameson Tahja Lee Jensen

Roxana A. Jimenez Caralee A. Lambert Melodie A. McQuade Jonathan E. Roundy Michelle D. Vos

Idaho Academy Leadership for Lawyers Announces 2016 - 17 Class

The 2016 - 17 IALL Class

T
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Executive Director’s Report

Lawyers Serve!
Diane K. Minnich
Executive Director, Idaho State Bar

  

“Never underestimate the good one can do.  
Each of us has talents that can be used to serve many  

and not just the paying customer.”

— Allan R. Bosch

arlier this year, we gathered 
information about how Idaho 
attorneys make a difference in 
their communities. We know 
that lawyers are generous 

with their time and resources and 
wanted to highlight their contribu-
tions. One way 
we honor lawyers 
for their service 
is to present ser-
vice awards. This 
year at the Annual 
Meeting, nine at-
torneys received 
service awards.  
Their philosophy and highlights of 
their service follows – it is an impres-
sive list of generosity and commit-
ment to others!

_____________

Melanie E. Baillie 
James, Vernon & Weeks - Coeur d’Alene

“My father showed us by his ex-
ample that service to one’s profes-
sion and community was not only 
personally rewarding, it is the right 
thing to do. There is always a need 
for rolled up 
sleeves, for lead-
ership, for shared 
resources. Giving 
of one’s time and 
talents is an obli-
gation we should 
all feel, but it is 
also richly re-
warding.”

Highlights of Melanie’s service
•	Idaho State Bar Family Law Section; Chair; 

Vice-Chair, Secretary 
•	First District Bar Association; President 

Vice President; Secretary
•	Idaho Volunteer Lawyers Program Policy 

Council
•	Idaho Law Foundation Continuing Legal 

Education (CLE) Committee 
•	Idaho High School Mock Trial Program 

Judge 
•	University of Idaho Mediation Competition 

Judge 
•	Idaho State Bar Annual Meeting Presenter 
•	Family Law Section CLE presenter
•	Idaho Trial Lawyers Association Executive 

Committee on Recruitment
•	Safe Passage Program volunteer 
•	Court Appointed Special Advocates volun-

teer

_____________

Allan R. Bosch 
Capitol Law Group, Boise

“We all have a responsibility to 
make each other better practitio-

ners.  The public relies on us to 
police ourselves so all of us have 
a responsibility to do what we can 
to make the Bar the best it can be.  
Our ethical duties demand no less. 
The God-given talents we possess 
are not to be hoarded but shared 
and in our simple ways make our 
community, whether locally or 
globally, better for all. Never un-
derestimate the good one can do. 
Each of us has talents that can be 
used to serve many and not just the 
paying customer.”

Highlights of Allan’s service
•	Idaho State Bar Advanced Estate Planning 

Conference Committee Chair 
•	Idaho Youth Ranch 

Chair 
•	National Institute 

of Pension 
A d m i n i s t r a t o r s , 
Idaho Chapter 
President

•	Boise Estate 
Planning Council 
President

•	Idaho State Bar 
Melanie E. Baillie Allan R. Bosch

E
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Taxation, Probate & Trust Law Section 
Chair 

•	Boise Metro Rotary Club President 
•	Catholic Charities of Idaho board member 

•	Boise Housing Corporation

_____________

Peter D. Christofferson 
Holden, Kidwell, Hahn & Crapo, Idaho 
Falls

“To be honest, I started simply 
because I was asked. I see being in-
volved as a part of my professional 
responsibility as an attorney. I am 
inspired by the colleagues I am sur-
rounded with who all do a lot to 
serve. They are as busy as I am and 
somehow they find the time to do 
it. Seeing all they do so selflessly, 
I run out of excuses pretty fast. 
You don’t have 
to be extraordi-
narily brilliant or 
skilled to serve. 
You simply have 
to be willing. 
There’s a place for 
you if you want 
to get involved.”

Highlights of 
Peter’s service:
•	Idaho State Bar Real Property Section 

Chair
•	Idaho Law Foundation (ILF) Continuing 

Legal Education (CLE) Committee mem-
ber

•	ILF CLE presenter 
•	Basketball and soccer coach 
•	Active in church youth group leadership

_____________

Yecora L. Daniels 
Idaho Power Company, Boise

“I think my husband described 
it best, on a day somewhere in 
the middle of law school, when 
he asked me ‘Do you ever say ‘no’ 
when someone asks you to help?’  

And, quite honestly, I don’t know 
that I had ever consciously consid-
ered that as an option when some-
thing needed handling. 

I got involved with professional 
and personal volunteer activities 
because I saw an opening and be-
cause it was my turn.  When I see 
an opportunity to serve, I am in-
spired by one of the most selfless 
givers and most active volunteers I 
have ever met, and her motto that 
‘If everyone does a little, no one 
has to do a lot.’ 

Every time I have said ‘yes,’ in 

•	Third District Bar Association; President, 
Secretary 

•	Access to Justice Idaho Committee 
•	Bar Exam Grader
•	Idaho Academy of Leadership for Lawyers 

Graduate 
•	Concordia University School of Law; 

Legacy Mentor; Career Services and Career 
Fair volunteer 

•	Emmett Little League board member 
•	Canyon County Youth Court Judge 

_____________

Richard A. Diehl Jr. 
City of Pocatello - Pocatello

“Having served in the United 
States Marine Corps, as well as 
working in the public sector, I have 
seen the need to assist in my com-
munity. One person can improve 
a small part of their community, 
which in turn has 
a ripple effect. 
Part of my in-
spiration comes 
from seeing oth-
ers serve and the 
enjoyment they 
experience.” 

Highlights of 
Rich’s service
•	Sixth District Bar Association; Vice 

President, Treasurer
•	Bar Exam Grader 
•	Idaho Food Bank volunteer
•	Helped establish Idaho State University’s  

Service Members and Veterans Clinics 
•	Parish Council for his church Eucharistic 

Minister; Lecturer 
•	Highland High School Mock Trial Judge 
•	Law Day presenter at local high schools 

_____________

Deborah A. Ferguson 
Ferguson Durham, Boise 

“I could see the value a leader-
ship program would offer its attor-
neys, both for the skills, as well as 

Peter D. 
Christofferson

Richard A. Diehl, Jr.

  

“I got involved with  
professional and personal  

volunteer activities because 
 I saw  an opening and because  

it was my turn.”

— Yecora L. Daniels

hindsight I know that I am lucky 
to have done so.  Every opportu-
nity, even those that I think will 
be a small or short obligation, of-
ten leads to something greater. I 
get to meet new people and de-
velop great friendships and pro-
fessional connections. One of the 
greatest lessons I 
learned from the 
Idaho Academy 
of Leadership for 
Lawyers was the 
idea that even lit-
tle favors can have 
a big impact.”

Highlights of 
Yecora’s service

Yecora L. Daniels
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a means of connecting engaged at-
torneys throughout the state. After 
my term on the Bar Commission, 
I made a proposal to the Board of 
Commissioners to create a leader-
ship program, which was approved 
and then in 2010, the process be-
gan. With the help of Mahmood 
Sheikh, the Staff Liaison, and a 
small steering committee, the 
Idaho Academy of Leadership for 
Lawyers (IALL) was born.

The steering committee of five 
allowed us to design an excellent 
program for Idaho from scratch. 
I am so proud to see IALL thrive, 
and continue to develop and im-
prove.

Reading the glowing year-end 
surveys from the inaugural class, I 
knew we were on to something and 
felt so grateful for the opportunity 
to be a part of creating this new 
program.  I was so 
impressed by the 
diversity of talent 
on the steering 
committee and 
in the classes, and 
the wonderful in-
terconnectedness 
of the program. 
By far, it has been 
the most reward-
ing and meaningful professional 
contribution of my career.”

Highlights of Deborah’s service
•	American Bar Association; Idaho State 

Bar Delegate; Legal Access Job Corps Task 
Force; Committee on Resolution and 
Impact Review 

•	Idaho Academy of Leadership for Lawyers 
– Steering Committee Founder 

•	Idaho State Bar Commissioner and 
President 

•	Federal Bar AssociationIdaho Chapter
•	American Inns of Court 
•	Idaho Women Lawyers Board of Directors 
•	Idaho District Court Alternative Dispute 

Resolution Working Group 
•	Idaho Supreme Court Judicial Recruitment 

Committee 

Hon. David D. Manweiler 
Magistrate Judge, Boise

“My father, Howard, believed it 
was important for lawyers to give 
back to their community and legal 
profession. I always get a great sense 
of accomplishment and satisfaction 
from volunteering.  Additionally, I 
make connections and develop re-
lationships with other profession-
als and attorneys 
throughout the 
state.”

Highlights of 
Judge Manweiler’s 
service
•	Idaho Volunteer 

Lawyers Program 
Policy Council 

•	Bar Exam Grader
•	Court Appointed 

Special Advocates volunteer 
•	Law Day volunteer
•	Pro Bono Award Recipient 

_____________

Celeste K. Miller, Boise

“I have served the mock trial 
program in various capacities  –  as 
a judge, a member and chair of the 
Law Related Education Committee 
that runs it, a coach for nine years 
of the Bishop Kelly mock trial 
teams (several of which became 
state champions), and most re-
cently as a co-chair of the Idaho 

Law Foundation’s committee that 
brought the National High School 
Mock Trial Championship event to 
Boise.

In each of these endeavors I 
have been inspired by three pri-
mary factors: other people in these 
programs who are involved in and 
committed to enhancing our com-
munity; opportunities where I 
have been able 
to make sensible 
c o n t r i b u t i o n s ; 
and the observ-
able, positive 
outcomes these 
programs have 
generated.

From each of 
these endeavors 
I gained more 
from the experience than I gave to 
it.  While I have occasionally had 
ideas, time and experience to give 
in service to the community, I am 
pleasantly surprised to learn the 
breadth of impact even one person 
can have in educational, philan-
thropic and other community pro-
grams such as the ones in which I 
have so enjoyed participating.” 

Highlights of Celeste’s service
•	Idaho National Mock Trial Competition 

Host Committee Co-Chair
•	Idaho Law Foundation Law Related 

Education Committee 
•	Idaho High School Mock Trial Program 

volunteer 

  

“It has been the most rewarding and  
meaningful professional contribution of my career.”

—  Deborah A. Ferguson

Deborah A. Ferguson Hon. David D. 
Manweiler

Celeste K. Miller
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Bishop Kelly High School Mock Trial 
Coach 

Idaho Women’s Charitable Foundation 
Grants Chair 

Court Appointed Special Advocates volun-
teer 

_____________

J. Walter Sinclair
Holland & Hart - Boise 

“My profession and my com-
munity have been very kind to me 
both professionally and personally.  
There are many in our communi-

ties who need our help to make 
their lives a little better and I am 
committed to helping make a dif-
ference where I can.

The more you give, the more 
you get back in return.  Knowing 
you have helped 
someone live a 
better life is a 
wonderful gratifi -
cation.”

Highlights of 
Walt’s service
Federal Bar 

Association, Idaho 
Chapter President

2016 District Bar Association Resolution Meetings

District Date Time

First Judicial District Thursday, November 10 Noon

Second Judicial District Thursday, November 10 6:00 p.m.

Third Judicial District Thursday, November 3 6:00 p.m.

Fourth Judicial District Thursday, November 3 Noon

Fifth Judicial District Wednesday, November 2 6:00 p.m.

Sixth Judicial District Wednesday, November 2 Noon

Seventh Judicial District Tuesday, November 1 Noon

J. Walter Sinclair

Idaho Legal History Society Treasurer   
U.S. Supreme Court Historical Society 

State Membership Chair 
Access to Justice Idaho Committee Chair 
University of Idaho Law School Advisory 

Council 
International Academy of Trial Attorneys 

Co-State Chair 
American Heart Association, Idaho 

Chapter – Chair of National Board
Idaho Shakespeare Festival President of the 

Board of Trustees 
Learning Lab Advisory Board

The service provided by these 
lawyers is just a small glimpse of 
how Lawyers Serve!

Know a Lawyer that needs help 
with drugs/alcohol or 

mental health problems?
24 Hour Hotline

Absolutely 100% confi dential
866.460.9014
208.891.4726

www.SouthworthAssociates.net
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Sarah M. Reed 

Welcome for the Business and Corporate Law Section

 

Business and Corporate Law Section

Chairperson
Sarah M. Reed
Hawley Troxell
PO Box 1617
Boise, ID 83701-1617
Phone: (208) 344-6000
Fax: (208) 954-5941
sreed@hawleytroxell.com

Vice Chairperson
Benjamin O. Layman
Layman Law, LLP
PO Box 8683
Boise, ID 83707
Phone: (208) 557-1643
laymanlawidaho@gmail.com

Secretary/Treasurer
Richard S. Bower
Stewart Taylor & Morris, PLLC
12550 W. Explorer Drive, Ste. 100
Boise, ID 83713
Phone: (208) 345-3333
Fax: (208) 345-4461
rbower@stm-law.com

  

In addition to the many CLE opportunities, the Section  
held its Professional Development Series, a program offered  

every other year to junior to mid-level transactional attorneys. 

he Business and Corporate 
Law Section is pleased to 
sponsor this edition of The 
Advocate. Our Section’s 
mission is to enhance the 

skills and professional development 
of our members. Each year it is 
our goal to offer a wide variety of 
programs and events to fulfill our 
Section’s mission. I wanted to take 
a moment to share the latest events 
from our Section and introduce the 
insightful articles authored by our 
members.  

Over the last year, the Section 
has provided practical continuing 
legal education opportunities at 
our monthly Section meetings.  We 
were delighted to have local experts 
present on topics of interests to 
our members, including the newly 
implemented Idaho Uniform 
Business Organizations Code, 
governance of public benefit and 
B corporations, the laws affecting 
healthcare transactions, tax 
considerations for partnerships 
and limited liability companies, 
and an examination of insurance 
certificates and endorsements.

Additionally, the Section offered 
its well-attended three-part drafting 
series.  This year’s series was entitled 
Drafting Limited Liability Company 
Agreements, which highlighted 

best practices in drafting LLC 
agreements, modifying fiduciary 
duties, and incorporating buy-sell 
provisions.

In continuing with our 
emphasis on practical skills, in 
May of this year we were pleased to 
present our full-day Annual CLE 
entitled Mergers & Acquisitions: 
Structures, Terms and Considerations.  
Several distinguished panelists 
presented on the basics of M 
& A, structuring the M & A 
transactions, features and highlights 
of acquisition agreements, an 
update on capital markets, trends 
in M & A transactions, and special 
considerations in M & A due 
diligence.  Additionally, we were 
honored to have Steward Landefeld, 
Past Chair of Perkins Coie’s 
Business Practice, and Michael 

Butler, Co-founder and Chairman 
of Cascadia Capital, as our keynote 
presenters on crisis management in 
M & A transactions.  The Annual 
CLE also included the always-
informative annual update on 
business law cases.  

In addition to the many CLE 
opportunities, the Section held its 
Professional Development Series, 
a program offered every other year 
to junior to mid-level transactional 
attorneys.  The Series spans 
several months and is designed 
to assist attorneys in refining 
their practical and substantive 
skills in an interactive, roundtable 
environment.  

A special thanks goes to the 
ISB staff and the Section’s officers, 
Governing Council, and members 
for developing and organizing 

T
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the programs and events offered 
throughout the year.  The hours of 
volunteered time and dedication 
each one of you commit to the 
Section is greatly appreciated.

In this issue of The Advocate, 
the authors address a variety of 
relevant topics for business and 
corporate law attorneys.  Wendy 
Gerwick Couture provides five 
options for Idaho companies to 
use in order to raise capital on the 
Internet.  John C. Hughes presents 
employee benefit considerations 
in M & A transactions to ensure 
your client or company does not 
assume unintended liabilities.  The 
remaining articles focus on Idaho’s 
recent adoption of the Uniform 
Business Organization’s Code.  
Lisa Carlson explores some of the 
significant substantive changes and 
how those changes affect Idaho 
practitioners.  Art Macomber 
discusses the new laws affecting 
unincorporated and incorporated 

nonprofits.  Lastly, Kara Gleckler 
and David Gadd examine the 
fiduciary and contractual duties of 
limited liability company managers 
and members under the uniform 
code.

For those who provide legal 
services in business and corporate 
law matters, please consider 
membership in the Business and 
Corporate Law Section.  We meet 
for lunch at the ISB office in Boise 
(with satellite locations in Coeur 
d’Alene and Idaho Falls) on the 

second Wednesday of each month 
from September through April.  At 
our monthly meetings, we offer a 
free half hour CLE presented by 
highly regarded professionals in 
many business and corporate law-
related areas.  We welcome any 
interested members of the Bar to 
join us at our monthly meetings for 
these CLE opportunities.  

On behalf of the Business and 
Corporate Law Section, we hope 
you find these articles interesting 
and useful in your practice.
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Five Options for Idaho Businesses to Raise Capital Online
Wendy Gerwick Couture 

  

Peaceful Belly Farm, in the Dry Creek Valley, raised over $25,000  
on Kickstarter to finish building its barn and educational center  

by offering contributors rewards ranging from stickers to a private tour.5 

ne of the hottest topics in se-
curities regulation is the po-
tential for businesses to use 
the Internet to raise capital, 
often referred to as “crowd-

funding.”  The Securities Act of 1933, 
which regulates securities offerings, 
was enacted in the age of the type-
writer, not the Internet.  But recent 
federal and Idaho modernization 
efforts have yielded new options for 
businesses to raise capital online.

Idaho businesses seeking to raise 
capital on the Internet must oper-
ate within two levels of regulation.  
First, under federal law, an issuer 
is prohibited from offering or sell-
ing a security unless the security is 
registered with the Securities and 
Exchange Commission (SEC) or 
satisfies a federal exemption from 
registration.1  Second, under Idaho 
law, an issuer is prohibited from of-
fering or selling a security unless 
Idaho law is preempted by federal 
law, the security is registered with 
the Idaho Department of Finance, or 
the security satisfies an Idaho exemp-
tion from registration.2  SEC regis-
tration is cost-prohibitive for most 
businesses, foreclosing that pathway.  
Therefore, each of the following five 
options uses a different approach to 
raise capital on the Internet without 
requiring SEC registration.3

Option one:  Don’t offer a “security”

If a business raises capital with-
out offering or selling a “security,” 
the federal and state securities laws 
fall away.  Of course, this means that 
a business cannot offer traditional 
securities, like stock or notes.  In 
addition, a business cannot offer an 
interest that falls within the catch-all 
securities category of an “investment 

contract.”  The easiest way to evade 
categorization as an investment con-
tract is to ensure that the contribu-
tors of funds do not have the expec-
tation of profits.4  Instead, businesses 
can offer contributors a reward, in-
cluding pre-sales of products to be 
manufactured with the funds, swag 
like bumper stickers and tee-shirts, 
and perks like donor-only events.

Websites like Kickstarter and In-
diegogo provide platforms for non-
equity crowdfunding.  As a local 
example, Peaceful Belly Farm, in the 
Dry Creek Valley, raised over $25,000 
on Kickstarter to finish building its 
barn and educational center by of-
fering contributors rewards ranging 
from stickers to a private tour.5 

This option has the major upside 
of not requiring compliance with 
federal or Idaho securities laws, but 
it has two primary drawbacks.  First, 
it is likely to be successful only for 
businesses with a compelling story 
that elicits community support or 
with a unique product idea that ap-
peals to consumers.  Second, there is 
a natural ceiling on the amount of 
funds that contributors are willing 
to provide without an expectation of 
profits in return.

Option two:  Sell only  
to “accredited investors”

A second option is to offer and 
sell securities only to “accredited 
investors.”  A recently promulgated 
federal exemption from registration, 
Rule 506(c) of Regulation D, allows 
business to engage in general solici-
tation and advertising (which in-
cludes using the Internet) to raise an 
unlimited amount of funds, so long 
as the business only sells securities 
to accredited investors.6  In addition, 
Idaho’s registration requirements 
(except for a notice filing) are pre-
empted for offerings satisfying Rule 
506(c).7

Websites like EquityNet and Ve-
novate offer portals to connect busi-
nesses with accredited investors.  In 
addition, businesses may use their 
own websites to promote the offer-
ing.

This option has the benefits of 
allowing the nationwide solicita-
tion of investors, the raising of an 
unlimited amount of money, and 
the preemption of Idaho registra-
tion requirements, but there are 
two key downsides.  First, the pool 
of investors is limited to “accredited 
investors,” which is a defined term.  

O
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Issuers raising more than 
$100,000 must provide financial 

statements reviewed by an  
independent public accountant, 
and if the issuer is raising more 

than $500,000 and has previously 
conducted an offering under the 
federal crowdfunding exemption, 

it must provide audited  
financial statements.12 

In order for an individual to qualify 
as accredited, he or she must satisfy 
certain income or wealth standards,8 
thus limiting the class of potential 
investors.  Second, the issuer cannot 
merely take an investor’s word for it; 
rather, the issuer must “take reason-
able steps to verify” that every inves-
tor is accredited,9 which—depend-
ing on the number of investors—
could be quite arduous.

Option three:  Satisfy the federal 
crowdfunding exemption

A third option is to offer and sell 
securities pursuant to the recently 
finalized federal crowdfunding ex-
emption.10  Regulation CF allows 
businesses to raise up to $1 million 
via a federally registered intermedi-
ary (a broker or a funding portal).  
Unlike offerings under Rule 506(c), 
investors need not be accredited.  
In addition, Idaho’s registration re-
quirements (except for a notice fil-
ing) are preempted for offerings 
satisfying Regulation CF.11  Regula-
tion CF has only been effective since 
May 16, 2016, but already a num-
ber of funding portals are accept-
ing offerings, including SeedInvest, 
Jumpstart Micro, and CrowdSource 
Funded.

This option has the upsides of 
allowing the nationwide solicita-
tion of investors, the ability to sell 
to non-accredited investors, and the 
preemption of Idaho registration, 
but there are five key downsides to 
this option.  First, Regulation CF re-
quires quite extensive initial disclo-
sures.  For example, issuers raising 
more than $100,000 must provide 
financial statements reviewed by 
an independent public accountant, 
and if the issuer is raising more 
than $500,000 and has previously 
conducted an offering under the 
federal crowdfunding exemption, it 
must provide audited financial state-

ments.12  Second, on an ongoing 
basis until a sunset provision is trig-
gered, issuers must file with the SEC 
annual reports containing financial 
statements certified by the chief ex-
ecutive officer.13  Third, individual 
investors are limited in the amount 
that they can invest across all crowd-
funded offerings, with the cap calcu-
lated based on the investor’s annual 
income and net worth.14  Therefore, 
unless the number of individual in-
vestors willing to invest in crowd-
funded offerings is great, all issuers 
making crowdfunded offerings are 
competing for a limited pool of 

ties in Idaho (and other states in 
which the company wishes to seek 
investors16) via a Small Company 
Offering Registration (or “SCOR”) 
form.17  Rule 504 allows issuers to 
use general solicitation and advertis-
ing (including the Internet) to offer 
securities, and investors need not be 
accredited, but issuers can only raise 
up to $1 million .18  Although the 
securities must be registered in each 
state in which the company seeks in-
vestors, coordinated review is avail-
able if the business wishes to seek 
investors in other Western states.19  
The SCOR form is a streamlined 
disclosure document in a question-
and-answer format.  Local examples 
of businesses who have made SCOR 
offerings include Boise Brewing, 
which raised $450,000,20 and Dental 
R.A.T., which raised $500,000.21

This option has the benefit of 
allowing the issuer to sell to non-
accredited investors, but there are 
three key downsides to this option.  
First, Rule 504 prohibits the sale 
of securities to residents outside of 
the state(s) in which the offering is 
registered.  This limits the pool of 
potential investors.  Second, and re-
latedly, Rule 504 requires that the of-
fers occur “exclusively” in the states 
where the securities are registered.22  
It is unclear how this location-based 
restriction on offers interacts with 
the use of the Internet to advertise 
the securities.  In an analogous con-
text, however, the SEC has suggested 
that, at a minimum, the online offer 
should include a disclaimer and re-
strictive legend limiting the offer to 
residents of the relevant state(s) and 
should restrict access to specific in-
formation about the offer to people 
who confirm their residency in the 
relevant state(s).23  Third, like an of-
fering under Regulation CF, SCOR 
offerings under Rule 504 are limited 

funds.  Fourth, other than a bare-
bones tombstone ad directing inves-
tors to the intermediary, issuers must 
solely advertise the securities via a 
registered intermediary,15 which will 
charge a fee.  Finally, and relatedly, 
businesses are limited to raising only 
$1 million.  Taken together, this may 
be a pretty expensive way to raise a 
relatively small amount of capital.

Option four:  Conduct a SCOR offering

A fourth option is to satisfy the 
federal Rule 504 exemption from 
registration and register the securi-
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The best option depends on the unique needs of each business, 
 taking into account the costs of the offering, the potential success  

of the offering, and the liability risk associated with the offering.  

to raising only $1 million.  (Nota-
bly, however, the SEC has proposed 
a rule change that would raise this 
limit to $5 million.24)

Option five:  Seek An intrastate  
crowdfunding exemption

A fifth option is to satisfy the fed-
eral Rule 147 exemption and to of-
fer the securities to Idaho residents 
via an intrastate crowdfunding or-
der of exemption.  Under Rule 147, 
a business incorporated in Idaho or 
organized under Idaho law, whose 
principal office is in Idaho, and who 
is deemed to be “doing business in” 
Idaho, may offer and sell securities 
to Idaho residents, so long as the 
business also registers the securities 
in Idaho or satisfies an Idaho exemp-
tion from registration.25  

Issuers relying on Rule 147 may 
use general solicitation and advertis-
ing (including the Internet) to offer 
securities to Idaho residents.  The De-
partment of Finance has authority to 
issue exemptive orders on a case-by-
case basis.26  To date, the Department 
has issued six instrastate crowdfund-
ing orders.27  Under those orders, in 
addition to complying with Rule 
147, the offering must be limited to 
$2 million, each non-accredited in-
vestor is limited to investing $2,500, 
and each investor is capped from in-
vesting more than 10 percent of his 
or her net worth (exclusive of home, 
automobile, and furnishings).

As an example, the Department 
issued an instrastate crowdfunding 
order of exemption to Idaho Boun-
ty Cooperative, authorizing it to 
raise up to $500,000 in an offering 
of notes.  The Co-op’s investment 
presentation is publicly available on 
YouTube.28

This option has the upsides of 
permitting Idaho businesses to use 
the Internet to solicit Idaho inves-

tors, including non-accredited inves-
tors, and to raise up to $2 million. 
But there are four key drawbacks to 
this option.  First, like a SCOR offer-
ing under Rule 504 that is only reg-
istered in Idaho, there is a potential 
mismatch between using the Inter-
net and the Rule 147 location-based 
prohibition on offers outside of 
Idaho.  At a minimum, the online of-
fer should include a disclaimer and 
restrictive legend limiting the offer 
to Idaho residents, and it should 
restrict access to specific informa-
tion about the offer to people who 
confirm their Idaho residency.29  Of 
note, however, the SEC has proposed 
amending Rule 147 to lift this ban 
on out-of-state offers, as long as all 
investors are in-state residents.30  

Second, only Idaho residents may 
invest in the offering, limiting the 
pool of potential investors.  

Third, an Idaho business that is 
incorporated or organized in an-
other state (such as Delaware) can-
not use this option to sell to Idaho 
investors, even if the business oper-
ates primarily in Idaho.  The SEC has 
proposed to amend Rule 147 to lift 
this ban.31  

Fourth, the Rule 147 test for “do-
ing business in” Idaho is quite re-
strictive, making this option unavail-
able to businesses if (1) more than 20 
percent of their gross revenues are 
derived outside of Idaho, (2) more 
than 20 percent of their assets are lo-

cated out of state, or (3) they intend 
to use more than 20 percent of the 
net proceeds of the offering out of 
state.  Again, the SEC has proposed 
to amend Rule 147 to loosen this re-
striction.32

Conclusion

There are a number of options 
for Idaho businesses that wish to 
harness the power of the Internet to 
raise funds in Idaho, and the land-
scape is changing rapidly.  The best 
option depends on the unique needs 
of each business, taking into account 
the costs of the offering, the potential 
success of the offering, and the liabil-
ity risk associated with the offering.  
Experienced securities counsel can 
help businesses assess whether rais-
ing capital online is a viable route, 
identify the best option for a particu-
lar business, and ensure compliance 
with the intricate federal and state 
requirements of the chosen option.

Endnotes
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der Regulation A+.
4. S.E.C. v. W.J. Howey Co., 328 U.S. 293, 
298 (1946) (defining an “investment con-
tract” under federal law); Idaho Code § 
30-14-102(28)(d) (defining an “invest-
ment contract” under Idaho law).
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nonpayment of dues, March 3, 2015, 
and the Disciplinary Order provides 
that Mr. Walterscheid’s eight (8) 
months actual suspension is retro-
active to March 3, 2015 and will last 
until November 3, 2015 and four (4) 
months will be withheld. Mr. Wal-
terscheid must reinstate his license 
from the disciplinary suspension 
and administratively reinstate his 
canceled license. Mr. Walterscheid 
will serve a one (1) year probation 
following his reinstatement subject 
to the conditions of probation speci-
fied in the Disciplinary Order. Those 
conditions include that Mr. Walter-
scheid will serve the withheld sus-
pension if he admits or is found to 
have violated any of the Idaho Rules 
of Professional Conduct for which a 
public sanction is imposed for any 
conduct during Mr. Walterscheid’s 

period of probation. During his pro-
bation, Mr. Walterscheid must pro-
vide monthly reports to Bar Counsel 
attesting that his representation of 
his clients is consistent with his re-
sponsibilities under the Idaho Rules 
of Professional Conduct and that he 
is timely responding to any inquiries 
from Bar Counsel’s Office.

Inquiries about this matter may 
be directed to: Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

Darren L. McKenzie
(Reinstatement to Active Status)

On April 6, 2015, the Idaho Su-
preme Court issued an Order Grant-
ing Petition for Reinstatement, re-
instating Boise attorney Darren L. 

McKenzie to the practice of law in 
Idaho.  Mr. McKenzie’s reinstate-
ment became effective on October 
27, 2015.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500. 

_____________ 

David A. Goicoechea
(Reinstatement to Active Status)

On November 12, 2015, the Ida-
ho Supreme Court entered an Order 
Granting Request for Readmission 
to Practice Law in Idaho reinstating 
David A. Goicoechea to practice law 
in Idaho.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

DISCIPLINE REINStatEmENt

REINStatEmENt

Leroy Law Office, Boise
Former Prosecutor, Attorney General, Lt. Governor

(208) 342-0000 | dave@dleroy.com

Referrals Accepted, Boise - Based

Professional License  
Defense & Administrative Law
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Familiar Waters or Uncharted Territory? Navigating the  
Revisions to the Duties of LLC Members and Managers  
Under the Harmonized Uniform Business Organizations Code
Kara M. Gleckler
David M. Gadd 

  

By default, all LLCs are member-managed unless the  
operating agreement expressly provides that the LLC  

will be manager-managed.5

n May 2008, Idaho became the 
first state in the Union to adopt 
the Revised Uniform Limited 
Liability Company Act (RUL-
LCA).1 A short seven years 

later, the state legislature adopted 
the Harmonized Uniform Busi-
ness Organizations Code (the “New 
Act”)2, which went into effect on 
July 1, 2015. The stated purpose of 
the adoption of the New Act was to 
“harmonize Idaho’s unincorporated 
and incorporated entity statutes so 
they can be integrated into a single 
code of entity laws.”3 While the Leg-
islature characterized the New Act as 
making only “technical revisions,”4 
it does make some substantive, and 
potentially significant, revisions to 
the RULLCA. The corporate practi-
tioner should become familiar with 
those important changes. 

In this article, we identify and dis-
cuss the New Act’s provisions that 
address the duties owed by members 
and managers of a Limited Liability 
Company (LLC) to the LLC and its 
other members, including the fidu-
ciary duty of loyalty, the contractual 
duty of good faith and fair dealing, 
and the duty of care. While the first 
two are largely unchanged by the 
New Act, the duty of care has un-
dergone some noteworthy revisions. 
Savvy attorneys will familiarize 
themselves with these statutory, “de-
fault” duties and, when appropriate, 
craft an operating agreement that 
modifies them. 

Under the new act, members and  
managers have certain duties

Under both the RULLCA and the 
New Act, the management structure 

of the LLC determines which par-
ties owe which duties. By default, all 
LLCs are member-managed unless 
the operating agreement expressly 
provides that the LLC will be manag-
er-managed.5 With a member-man-
aged LLC, all members owe each 
other and the company the fiduciary 
duty of loyalty, the duty of care, and 
the contractual duty of good faith 
and fair dealing. In instances where 
the operating agreement relieves a 
member of a responsibility and im-
poses that responsibility on another 
member, the operating agreement 
can also eliminate or limit the fidu-
ciary duty that would have pertained 
to that responsibility.6

In a manager-managed LLC, the 
manager owes the company and the 
members the fiduciary duty of loy-
alty and the duty of care, while non-
manager members do not owe those 
duties.7 However, both the manager 
and non-manager members are 
bound by the contractual obligation 
of good faith and fair dealing.8 

Duty of loyalty

The fiduciary duty of loyalty is 
substantially unchanged by the New 
Act. As before, it includes the follow-
ing duties:
(1) To account to the company and 
to hold as trustee for it any prop-
erty, profit, or benefit derived by the 
member:

(A) In the conduct or winding up 
of the company’s activities and af-
fairs;
(B) From a use by the member of 
the company’s property; or
(C) From the appropriation of a 
company opportunity;

(2) To refrain from dealing with the 
company in the conduct or winding 
up of the company’s activities and af-
fairs as or on behalf of a person hav-
ing an interest adverse to the com-
pany; and
(3) To refrain from competing with 
the company in the conduct of the 
company’s activities and affairs be-
fore the dissolution of the company.9

I
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Like the RULLCA, the New Act 
allows the operating  

agreement to eliminate  
the duty of loyalty, so long  

as the elimination is not  
“manifestly unreasonable.”11 

The New Act arguably expands 
the scope of the RULLCA by includ-
ing the italicized words “and affairs.” 
However, in the opinions of these 
authors, those words are among the 
technical revisions referenced by the 
Legislature. 

It is important to note that both 
the RULLCA and the New Act “un-
cabin” the fiduciary duty of loyalty, 
meaning that the specific duties set 
forth in the New Act are not intend-
ed to be an exhaustive list.10 Thus, 
the duty of loyalty may include du-
ties outside of those expressly listed 
in the New Act. 

Like the RULLCA, the New Act 
allows the operating agreement to 
eliminate the duty of loyalty, so long 
as the elimination is not “manifestly 
unreasonable.”11 Alternatively, the 
operating agreement may identify 
specific types or categories of activi-
ties that do not violate the duty of 
loyalty, so long as doing so is not 
“manifestly unreasonable.”12 These 
standards have not substantively 
changed from the RULLCA to the 
New Act.13 Nevertheless, given the 
absence of Idaho case law on the 
subject, it is unclear how much spec-
ificity will be required to alter or 
modify the fiduciary duties of LLC 
members/managers. It is our opin-
ion that broad alterations or sweep-
ing eliminations are less likely to be 
upheld than more tailored and spe-
cific alterations and/or eliminations. 

Contractual duty of good  
faith and fair dealing 

The contractual duty of good 
faith and fair dealing likewise re-
mains substantially unchanged. As 
before, members must discharge 
their duties, and obligations, and ex-
ercise any rights consistently with 
the contractual obligation of good 
faith and fair dealing, regardless of 

whether such duties, obligations, or 
rights find their source in the statute 
or in the operating agreement. The 
only substantive change from the 
RULLCA to the New Act is the addi-
tion of the italicized phrase “and ob-
ligations.”14 The purpose of the con-
tractual obligation of good faith and 
fair dealing under both the RUL-
LCA and the New Act is to protect 
the arrangement members have cho-
sen, not to restructure that arrange-
ment under the guise of safeguard-
ing it. As explained in the RULLCA’s 
comments: 

son could have contemplated 
when the arrangements were 
made.15

The contractual obligation of 
good faith and fair dealing may not 
be eliminated under either the RUL-
LCA or the New Act; however, the 
operating agreement may be used 
to “prescribe the standards, if not 
manifestly unreasonable, by which 
the performance of the obligation is 
to be measured.”16 

Is a term in the operating agree-
ment “Manifestly Unreasonable?” 
l The court determines, as a matter 
of law, whether the term is manifest-
ly unreasonable.17

l The court makes its determina-
tion as of the time the challenged 
term became part of the operating 
agreement and by considering only 
circumstances existing at that time.18

l It must be readily apparent that 
the term’s objective is unreasonable 
or uses unreasonable means to ob-
tain the objective.19

Duty of care

In contrast with those duties dis-
cussed above, the duty of care un-
derwent substantial revision in the 
New Act. First, the New Act deletes 
reference to the “business judgment 
rule.” Initially a creation of the ju-
diciary, the business judgment rule 
was codified in Idaho by the RUL-
LCA. The “business judgment rule 
immunizes the good faith acts of di-
rectors when the directors are acting 
within the powers of the [company] 
and within the exercise of their hon-
est business judgment.”20 The rule’s 
underlying rationale is that a corpo-
ration’s or an LLC’s management is 
vested in the board of directors (in 
the case of a corporation) and in the 
members or managers (in the case 
of an LLC), and despite its best ef-
forts, no management can guaranty 

The obligation of good faith 
and fair dealing is not a fidu-
ciary duty, does not command 
altruism or self-abnegation, 
and does not prevent a [mem-
ber] from acting in the [mem-
ber’s] own self-interest. Courts 
should not use the obligation 
to change ex post facto the par-
ties’ or this Act’s allocations of 
risk and power. … [T]he obliga-
tion should be used only to pro-
tect agreed-upon arrangements 
from conduct that is manifestly 
beyond what a reasonable per-



34 The Advocate • September 2016

  

Under both the RULLCA and the New Act,  
an operating agreement may not  

completely eliminate the duty of care.27

the success of every endeavor of the 
company. The business judgment 
rule protects management “from be-
ing questioned or second-guessed on 
conduct of [company] affairs except 
in instances of fraud, self-dealing, or 
unconscionable conduct.”21 

The RULLCA expressly codified 
the business judgment rule with re-
spect to LLCs, providing:

Subject to the business judgment 
rule, the duty of care of a mem-
ber of a member-managed lim-
ited liability company in the 
conduct and winding up of the 
company’s activities is to act 
with the care that a person in a 
like position would reasonably 
exercise under similar circum-
stances and in a manner the 
member reasonably believes 
to be in the best interests of 
the company. In discharging 
this duty, a member may rely 
in good faith upon opinions, 
reports, statements or other 
information provided by an-
other person that the member 
reasonably believes is a compe-
tent and reliable source for the 
information.22

The New Act deletes reference to 
the business judgment rule, as well 
as the ability of a member to rely 
in good faith upon the opinions, 
reports, statements, and other in-
formation from persons reasonably 
believed to be competent sources of 
such information.23

Further, the New Act changes the 
member’s standard of care relative 
to the business operation. While the 
RULLCA imposes a “reasonableness 
standard,”24 the New Act requires 
members to “refrain from engag-
ing in grossly negligent or reckless 
conduct, willful or intentional mis-
conduct, or knowing violation of 
law.”25 It is debatable whether this 

new standard is more or less favor-
able for members. Some may argue 
that requiring proof of at least gross 
negligence makes it more difficult to 
prove that a member breached the 
duty of care.26 On the other hand, 
one could argue that deleting the 
business judgment rule grants the 
courts much more latitude in ques-
tioning a member’s conduct in man-
aging the company. In either case, 
prudent practitioners will advise 
their clients of the statutory duty of 
care and may recommend modify-
ing it in the LLC’s operating agree-
ment.

Under both the RULLCA and 
the New Act, an operating agree-
ment may not completely eliminate 
the duty of care.27 The RULLCA pro-
vides: “if not manifestly unreason-
able, an operating agreement may 
alter the duty of care, except to au-
thorize intentional misconduct or 
knowing violation of the law.”28 The 
New Act further limits the ability to 
alter the duty of care by adding bad 
faith and willful conduct to the list 
of exceptions: “if not manifestly un-
reasonable, an operating agreement 
may alter the duty of care, except to 
authorize conduct involving bad faith, 
willful, or intentional misconduct, or 

knowing violation of the law.29 This 
change is substantive given that it is 
conceivable that an action could be 
done in bad faith without consti-
tuting intentional misconduct or a 
knowing violation of law. 

Conclusion

The fiduciary and contractual du-
ties of members/managers of limited 
liability companies have always been 
and remain important, yet often 
overlooked, topics to be addressed 
with clients when drafting operat-
ing agreements. It is important to 
address these topics at the outset of 
the enterprise. While there will un-
doubtedly be times when the default 
laws satisfy the client’s objectives 
and desires, practitioners should not 
simply assume this to be the case. 
Both the RULLCA and the New Act 
empower the members/managers 
to use the operating agreement to 
fundamentally reshape their fidu-
ciary duties, yet this power is rarely 
considered, much less utilized. We 
owe it to our clients to inform them 
of these duties and to discuss with 
them the appropriateness of tailor-
ing the duties to fit their particular 
enterprises.
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With an asset purchase, the employee benefit plans 
 will generally stay with the seller  

(particularly, qualified plans).  

ompanies that are involved 
in merger and acquisition 
(M&A) activity should con-
sider and address many issues 
to avoid assuming potentially 

substantial liabilities and to avoid 
creating new liabilities with regard 
to employee benefit plans.  

This article looks primarily at 
M&As involving Internal Revenue 
Code (Code) Section 401(k) plans 
given that such plans present many 
concerns.  The article explores other 
types of “qualified” plans, health care 
plans, and “nonqualified” deferred 
compensation plans.

In summary, it is critical that the 
buyer and seller engage in due dili-
gence to understand the plans that 
exist and discover any problems, re-
view and negotiate the terms of the 
purchase agreement, and take appro-
priate pre- and post-close actions to 
avoid creating problems and to fa-
cilitate any future plan mergers.

Stock purchase versus asset purchase  

Whether the transaction is struc-
tured as an asset purchase or stock 
purchase is a threshold issue that af-
fects all pre-close and post-close ac-
tivities.    

In an asset purchase situation, 
the target company (i.e., the seller) 
remains intact, but sells all or most 
of its assets to the buyer; for ex-
ample, its contracts, equipment, fa-
cilities, etc.  The employees usually 
cease to work for the seller after the 
close of an asset sale, and are hired 
by the buyer.  The buyer essentially 
takes over the seller’s operations, 
but the seller’s business form (e.g., 
the corporation) continues to exist 
on its own and is still owned by the 
sellers (at least in the short term, as 

often the remaining business entity 
is soon dissolved).  The buyer does 
not actually buy the business entity, 
it buys the operations.  

With a stock purchase situation, 
the buyer actually buys the target 
company; the buyer becomes the 
owner of the stock (or other owner-
ship interests).  While there are sev-
eral complicated variations, a good 
example is the classic parent-subsid-
iary situation where the buyer is the 
parent and becomes the owner of all 
of the interests/stock of the seller’s 
business entity.  This makes the two 
entities part of the same “controlled 
group,” and thus a single employer 
for many plan purposes.1    

With an asset purchase, the em-
ployee benefit plans will generally 
stay with the seller (particularly, 
qualified plans).  This is because it is 
that business entity who is the spon-
sor of those plans, and if the business 
entity itself does not go anywhere, 
then neither do the plans.  In a stock 
purchase situation, the plans go to 
the buyer, or more precisely, they 
stay with the company whose stock 
is acquired by the buyer.  

An asset deal can be structured 
so that the plans go along with the 
sale generally by amending the plans 

to change the identity of the plan 
sponsor; however, this is atypical (al-
though, sometimes the plans come 
along in an asset deal by accident; 
that is the buyer takes over operation 
of the plan thinking that it has ac-
quired the company).  A greater level 
of due diligence is usually necessary 
in a stock deal because the parent 
company buys the liabilities associ-
ated with its new subsidiary’s plan.  
If there are problems with a quali-
fied retirement plan, the potential 
penalties will often be in the form of 
monetary penalties to be paid by the 
new owner based on a percentage of 
plan assets.2  Even a small qualified 
plan will usually have several million 
dollars in assets.  As such, the penal-
ties to the buyer are potentially sig-
nificant. It is the company that pays 
those penalties (or losses a plan suf-
fers), not the plan.  Also, sometimes a 
plan will have a problem that will re-
quire the employer to make correc-
tive contributions to the plan partic-
ipants.3  It is not at all inconceivable 
that such corrective contributions 
could amount to millions of dollars.  
The plan and the employer (and in-
dividual fiduciaries) could also be 
sued for mismanagement.4  This also 
will be the buyer’s liability (and that 
of the individual fiduciaries).5

C
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Most frequently and recently, 
a “data room” is set up on the  

internet where the documents 
are deposited and accessible  

by the parties to the transaction, 
their attorneys, and their  

other advisors.

Due diligence and pre-close activity

When the owners of companies 
begin to negotiate a purchase or sale, 
the process that kicks off is referred 
to as “due diligence.”  In general, due 
diligence involves a close review and 
analysis of the target company’s as-
sets and liabilities.  The potential 
buyer gathers massive amounts of 
information in an effort to gain a 
more complete understanding of the 
target company.  

Typically, the process is initiated 
by the buyer submitting a very long 
list of questions and document re-
quests.  The list is aimed at all aspects 
of the target company’s operations, 
not just issues involving employee 
benefits.  A portion of the questions 
and requests are aimed at discover-
ing information about the buyer’s 
employee benefit plans; for exam-
ple, plans that are “qualified” under 
Code Section 401(a) such as 401(k) 
plans and defined benefit plans.6  
The requests should also seek infor-
mation regarding health plans and 
“nonqualified” deferred compensa-
tion plans.  

The objective relative to employ-
ee benefit plans is to identify the 
plans that exist, as well as to iden-
tify potential problems and liabili-
ties.  Another objective is to gain an 
understanding of the plans so that 
actions can be taken to either prop-
erly integrate a seller’s plans with the 
buyer’s plans, or to properly avoid 
integrating the seller’s plans. 

Requests for information/ 
due diligence list

As mentioned, the due diligence 
process will begin with a long list of 
requests for information and docu-
ments.  The requests will involve all 
aspects of the seller’s business.  The 
list of due diligence requests relating 

to employee benefit plans will gener-
ally include the following (the actual 
list will be more detailed):
l Identification of all plans, in-
cluding employment agreements 
that might constitute  nonqualified 
plans.  A nonqualified plan allows a 
deferral of compensation, but is not 
subject to the main Code rules gov-
erning more common plans such as 
profit sharing or 401(k) plans.  In-
stead, they might be subject to a 
different set of complex rules under 
Code Section 409A.

l Recent annual testing/valuation 
reports.  These are reports issued rel-
ative to qualified plans reporting on 
a plan’s passing (or failing) of vari-
ous IRS tests aimed at ensuring cer-
tain rules and limits are followed.8

l Information regarding any known 
qualification failures. A qualifica-
tion failure is generally a retirement 
plan’s failure to comply with the 
plan terms and the law (specifically, 
the Code) governing plan opera-
tions.9

l Information about ongoing or 
past IRS or Department of Labor in-
vestigations or audits.
l Contracts with the various service 
providers to the plans.
l Information about restrictions as-
sociated with liquidating or transfer-
ring plan investments.

The responses

The responses might be provided 
by email, regular mail, or through 
a depository where reviews may be 
made.  Most frequently and recently, 
a “data room” is set up on the inter-
net where the documents are depos-
ited and accessible by the parties to 
the transaction, their attorneys, and 
their other advisors.

In many cases, nonresponsive in-
formation is provided, and/or several 
versions of the same unsigned, un-
dated, and/or incomplete documents 
are provided.  This might be an indi-
cation that the employer maintain-
ing the plans is “asleep at the wheel,” 
and thus many problems lurk be-
low the surface.  Notwithstanding, 
it is usually worth going back and 
asking for the information again or 
having discussions so that the parties 
involved understand what exactly is 
sought and can respond appropriate-
ly (or to confirm that the documents 
requested do not exist).  

l Signed and dated plan documents 
and amendments (and including 
older versions of the documents).
l Recent IRS Form 5500 filings.  
These are annual tax forms that re-
port plan activity.
l Any IRS “determination letters.”  
These are letters that the IRS peri-
odically might issue to a qualified 
plan approving the form of the plan 
(i.e., the language in the plan docu-
ment).7  These letters are only issued 
in response to applications.  
l Various notices and disclosures to 
plan participants such as “summary 
plan descriptions,” “safe harbor no-
tices,” and fee disclosures.
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If a 401(k) plan suffers from qualification failures,  
the buyer in a stock purchase will likely become  

responsible for such problems. 

In this regard, it is important for 
the buyer and seller to have the right 
people involved in the due diligence 
process.  For example, a seller might 
not have someone as familiar with 
the plans as they could or should be 
responding to the requests.  This will 
impede the process, and potentially 
give rise to suspicions regarding sta-
tus of the plans. Getting the correct 
professionals involved up front will 
assist the buyer and seller resulting 
in a smoother and faster process, sav-
ing both parties time and money.

Common problems and fixes

Review of the information pro-
vided through due diligence is pri-
marily aimed at gaining a sense as 
to whether the plans are operating 
in compliance with the law.  Often, 
it is apparent early on that the plans 
are not legally compliant.  This can 
give rise to potentially significant lia-
bilities.  For example, if a 401(k) plan 
suffers from qualification failures, 
the buyer in a stock purchase will 
likely become responsible for such 
problems.  The buyer could have 
several reactions such as seeking to 
correct the problem, adjust the pur-
chase price, and/or obtain strong in-
demnities from the seller.

In general, there are a plethora of 
problems that can and do typically 
arise.  There is a wide spectrum in 
terms of how to address certain is-
sues.  There are also actions that can 
be taken to correct certain problems 
under various government pro-
grams.  

With regard to qualified retire-
ment plans such as 401(k) or profit 
sharing plans, the types of issues that 
commonly present themselves in-
clude:
l Missing and/or unsigned plan doc-
uments and amendments.
l Operational failures.  This is when 
a plans operations do not match the 
plan terms.  For example, the plan 
document might require a “year of 

service” before an employee becomes 
a plan participant, but in practice the 
employer lets the employees in after 
30 days of employment.
l Failed annual discrimination test-
ing (or testing not performed as it 
must be).
l Exclusion of employees from a 
plan because they are considered 
part-time or temporary employees.
l Problems associated with related 
employers participating in a plan (or 
not participating).
l Issues involving “leased employ-
ees.”10

l Confirming that the employer 
does not participate in a “multi-
employer” plan and potentially has 
incurred or will incur “withdrawal 
liability.”  This is a relatively rare oc-
currence, but typically involves very 
large dollars.
l Improper previous plan mergers. 

Health plans

With regard to health care plans, 
the types of issues that commonly 
come up include:
l Lacking plan documents and/or 
summary plan descriptions.
l Missed Form 5500 filings.  This 
issue comes up much more in the 
health plan context because many 
providers involved with these types 
of plans are simply unaware of the 

requirement and so their clients are 
in the dark.  It happens with even 
more frequency in connection with 
the flexible benefit portions of a 
Code Section 125/cafeteria plans, 
and with health reimbursement ar-
rangements (HRAs).
l Coverage to retirees under health 
plans.  

Nonqualified plans

With regard to nonqualified 
plans, the types of issues that com-
monly come up include:
l The failure to recognize that the 
arrangement is subject to Code Sec-
tion 409A, and the associated failure 
to then comply with Code Section 
409A.
l Payment and deferral elections 
that are not in conformance with 
Code Section 409A.  Code Section 
409A is very strict in terms of decid-
ing when deferred compensation 
will be paid and when that choice 
must be made.11

l The sale will oftentimes trigger a 
payment on account of a “change in 
control.”12  This needs to be recog-
nized and appropriately addressed.

The two problems that come up 
with the greatest frequency are miss-
ing retirement plan documents and 
failures to file Form 5500s.  Missing 
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Sometimes, the problems  
will be so numerous or the  
potential liability so great  
that it could prevent the  

deal from proceeding. 

plan documents or documents that 
have not been updated timely (that 
is, amended) in response to changes 
in the law are qualification failures.  
Many problems can be addressed 
though government correction pro-
grams.  These two problems are good 
examples of how these programs 
might work in a given situation.

The plan document issue is 
normally remedied under the IRS 
correction program known as the 
“Employee Plans Compliance Res-
olution System.”13  The correction 
requires the payment of a fee to the 
IRS based on the number of plan 
participants, and the submission of 
an application identifying the fail-
ures and presenting retroactively 
effective plan amendments contain-
ing the appropriate detail.  The fee 
for the program is far lower than 
the monetary penalty that the IRS 
might seek to impose if it discovers 
the failure itself.  

The failure to file Form 5500 
could result in monetary penalties of 
roughly $1,000 per day that the fil-
ing was not made.14  You do not need 
a calculator to recognize that several 
years of missed filings adds up pretty 
quick.  The Department of Labor  
has a program in place known as the 
Delinquent Filer Voluntary Compli-
ance Program (DFVCP).15  Gener-
ally, DFVCP involves preparing and 
making the missed filings and pay-
ing a much reduced DFVCP fee.  In 
exchange, the Department of Labor   
grants amnesty for having made 
those filings late.  

Sometimes, the problems will 
be so numerous or the potential li-
ability so great that it could prevent 
the deal from proceeding.  Or, some-
times plans are terminated prior to 
close of the deal.  In particular, if the 
plan involved is a 401(k) plan, if the 
plan is not terminated prior to close, 
it will create problems in terms of 
the later ability of the participants in 
such a plan to participate in a differ-
ent plan of the buyer.16

Purchase agreement terms

While due diligence is going for-
ward, a draft of the purchase agree-
ment should be reviewed.  With re-
gard to benefit plans it is generally 
the case that the plans will be iden-
tified and “representations and war-
ranties” made by the seller to the ef-
fect that the plans are maintained in 
compliance with the law.  

The contract should provide that 
in the event of a breach of the rep-
resentations and warranties that the 
seller will defend, indemnify, and 
hold harmless the buyer relative to 
any liabilities that arise relative to 

to be terminated before the close.  
The agreement might specifically 
provide for such action to be taken, 
which will decrease the buyer’s ex-
posure to liability and make it easier 
to allow the employees to participate 
in the buyer’s own 401(k) plan.  

The purchase agreement might 
contain limitations on the amount 
of any indemnity owed or when it is 
triggered.  That is, there might be a 
deductible of sorts; for example, the 
purchase agreement might state that 
indemnity is not owed except as to 
amounts over $100,000.  There might 
also be a limitation with regard to 
how far into the future indemnity 
will be triggered, like a contractually 
agreed statute of limitations.  The 
purchase agreement might provide 
for an escrow account or reserves 
whereby a certain amount of funds 
are set aside to address contingencies 
that arise in the relative near term.  
Obviously, there will be competing 
interests with regard to negotiation 
of these issues depending on wheth-
er you represent the buyer or seller.

Post-close activity

Following the close, typically, 
where the buyer and seller both have 
401(k) plans, there will be a desire 
to merge those plans within about 
a year.  The buyer’s plan usually ab-
sorbs the seller’s plan such that only 
one plan survives.  There are specific 
actions that must be taken to legally 
complete a plan merger.17  It is not 
simply a matter of transferring funds 
from one plan to another.  If plans 
are not merged within about a year, 
the two plans could face challenges 
in terms of passing a nondiscrimina-
tion test under the Code known as 
“coverage” testing.18  

Additionally, prior to the close, 
the terms of both plans must be re-
viewed to ensure that one company 
does not end up inadvertently par-
ticipating in the other plan after the 
close.  For example, the seller’s plan 
might provide that all related com-

such breaches.  While those types of 
provisions will protect the buyer, it 
is still better to attempt to discov-
er liabilities up front and address 
them.  This is because it is usually 
easier and cheaper to solve problems 
the sooner they are discovered, and 
also because the seller may not have 
funds available later in order to live 
up to the indemnity provisions.

The purchase agreement might 
be written to identify a specific 
problem discovered during due dili-
gence, and go on to provide how 
the issue will be addressed and who 
will address it.  For example, as indi-
cated above, a 401(k) plan may need 
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panies automatically will participate 
in the plan.  Accordingly, unless the 
plan is amended, upon the close 
when the buyer and seller become 
part of the same “controlled group” 
under the Code, the buyer’s employ-
ees might become participants in 
the seller’s plan.  This is not desired 
and can lead to qualification failures 
and other problems given that the 
buyer’s employees will normally al-
ready be participating in the buyer’s 
plan.

Conclusion

A multitude of employee benefit 
plan related issues must be explored 
by the buyers and sellers involved 
in M&A activity so that it is under-
stood which parties might be un-
dertaking certain liabilities, and so 
that the appropriate actions may be 
taken pre- and post-close to mitigate 
or avoid problems.
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The Uniform Business Organization Code:  
Implications of Idaho’s Harmonization
Lisa Carlson 

  

Allowing an otherwise  
unrecognized foreign entity to 

register establishes that entity’s 
legal status as qualified to do 

business in Idaho.6 

daho’s recent adoption of the 
Uniform Business Organization 
Code (UBOC) endeavors to 
create uniformity among code 
provisions that apply to each 

business entity type. It harmonizes 
the language among the different 
business entity acts to allow their 
integration into a single code of en-
tity laws. This single code of entity 
laws makes up the UBOC, which is 
formulated based upon a “hub and 
spoke” model -- the hub contains 
provisions common to all entity 
types, and each spoke contains the 
provisions specific to a particular 
type of business entity (see Figure 1). 

As part of the harmonization 
project, the Uniform Law Commis-
sion revised each of the existing uni-
form code acts to remain consistent 
with the newly drafted “Hub”1 and 
to comport with statutory and case 
law developments. Thus, while most 
of these amendments were harmoni-
zation-based language changes or in-
volved the relocation and renumber-
ing of Hub-based provisions, there 
were also a few substantive changes.2 
This article explores some of the 
more significant substantive changes 
and additions in the uniform code 
acts and assesses what implications 
those changes will have for Idaho 
practitioners and businesses.

Highlights of the Hub:  
Provisions common to all entities

Registration of unrecognized foreign 
entities.  Prior to enactment of the 
UBOC Hub, Idaho lacked statutory 
provisions regarding the registration 
of foreign entities that were not rec-
ognized by Idaho such as Limited 

Cooperative Associations and Statu-
tory Trusts.3 The Secretary of State’s 
office simply could not register those 
entities.4  The new UBOC provisions 
now enable an unrecognized foreign 
entity to register with the Secretary 
of State by delivering a foreign reg-
istration statement and a certificate 
of existence from the entity’s juris-
diction.5  Allowing an otherwise un-
recognized foreign entity to register 
establishes that entity’s legal status 
as qualified to do business in Idaho.6 
It also enables practitioners to issue 
opinion letters regarding the qualifi-
cation of these foreign entities to do 
business in Idaho.7

Assumed business names.  Before 
the UBOC, the Assumed Business 
Names Act of 1997 governed entities 
doing business in Idaho under an as-
sumed business name.8 An assumed 
business name was not required to 
differ from the name of an existing 
registered entity.9 Now, under the 
UBOC, an assumed business name 
must be distinguishable on the re-
cords10 of the Secretary of State from 
any existing or recently dissolved do-

mestic filing entity, limited liability 
partnership (“LLP”) in effect, or for-
eign entity registered to do business 
in Idaho.11 Also, the assumed busi-
ness name may not contain any of 
the words of abbreviations required 
under I.C. § 30-21-302 (“incorporat-
ed,” “LLP,” “cooperative,” “association,” 
etc.).12 Assumed business names, 
which are not “distinguishable on 

I

Figure 1. Uniform Business Organization Code Idaho 
Code Title 30
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This new restriction will curtail 
confusion originating from  
allowing assumed business 

names to correspond closely with 
unrelated registered entities,  

as was previously allowed. 

the records” but were registered pri-
or to the enactment of the UBOC, 
are not invalidated by the change in 
law,13 nor are they invalidated by a 
subsequent entity filing with a non-
distinguishable name.14

This new restriction will cur-
tail confusion originating from al-
lowing assumed business names to 
correspond closely with unrelated 
registered entities, as was previ-
ously allowed. This provision also 
expressly allows entities to register 
a name that is non-distinguishable 
from an existing filed assumed busi-
ness name, provided the entity using 
the assumed business name has not 
already registered as an entity under 
that name.15 Because a certificate of 
assumed business name is effective 
until canceled by the holder,16 this 
provision accomplishes a couple 
of things. First, it establishes that a 
registered assumed business name 
will not serve as a placeholder for 
an intended entity registration. And 
second, it prevents the strategic use 
of assumed business name filings to 
monopolize the future registration 
of other business entities. 

Effects of integration on partnerships

Fiduciary duties. One of the most 
significant changes in the amended 
Uniform Partnership Act (UPA) in-
volves the “un-cabining” of partner-
ship fiduciary duties.17 Previously, 
“the only fiduciary duties a part-
ner owe[d] to the partnership and 
the other partners [were] the duty 
of loyalty and the duty of care.”18 
“A partner’s duty of loyalty to the 
partnership and the other partners 
[was] limited to:” (1) refraining from 
wrongly benefitting from partner-
ship operations or property; (2) 
avoiding conflicts of interest with 
the partnership; and (3) refraining 
from competing with the partner-

ship.19 A partner’s duty of care was 
“limited to refraining from engag-
ing in grossly negligent or reckless 
conduct, intentional misconduct, or 
a knowing violation of law.”20 These 
duties encompassed the only fiducia-
ry duties a partner owed to the part-
nership, and could not be waived or 
eliminated by a partnership agree-
ment.21 And these code provisions 
protected the partnership, not the 
partners. 

Under the amended UPA, “a part-
ner owes to the partnership and the 
other partners the duties of loyalty 
and care.”22 

rather to make its labelling more 
consistent with the language of the 
Restatement (Third) of Agency sec-
tion 8.02 (2006).25 A partner’s duty 
of care may not be eliminated under 
the new UPA provision,26 but it can 
be altered by the partnership agree-
ment so long as the agreement does 
not authorize or exonerate a person 
from liability for “conduct involv-
ing bad faith, willful or intentional 
misconduct, or knowing violations 
of law.”27 

A partnership agreement can 
now redesign or even eliminate fidu-
ciary duties among partners toward 
one another or toward the partner-
ship. However, any deviation must 
be set forth through clear and un-
ambiguous provisions28 and must 
not be “manifestly unreasonable” in 
light of the partnership business.29

Piercing the veil. A business entity 
may be disregarded by “piercing the 
veil” when the individuality of the 
entity and the partners ceases to ex-
ist.30 One of the factors Idaho courts 
generally consider when analyzing 
whether to pierce the veil is whether 
the entity observes business formali-
ties.31 However, no Idaho case has ap-
plied these factors to an LLP, leaving 
uncertainty about the appropriate 
factors to consider in this analysis.  

The amended UPA adds a spe-
cific provision expressly limiting 
the ability to “pierce the veil” of an 
LLP based upon the LLP’s failure to 
observe business formalities.32 The 
drafters focused on an important 
distinction between corporations 
and LLPs: corporations’ formalities 
are mandated by statutes while LLP 
formalities are derived from agree-
ments between partners.33 There-
fore, it made little sense to eliminate 
the liability shield for an LLP’s fail-
ure to observe its own agreed-upon 
formalities.34 

The duty of loyalty is no longer 
limited to the three duties previous-
ly enumerated -- the amended UPA 
indicates the partner’s fiduciary duty 
of loyalty merely “includes” (but is 
not limited to) those duties.23 Also, 
the partnership agreement may now 
alter or eliminate those listed duties, 
so long as doing so is not “manifestly 
unreasonable.”24 

The duty of care is no longer spe-
cifically designated as a “fiduciary 
duty” in the code -- this change was 
not intended to eliminate its legal 
treatment as a fiduciary duty, but 
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To ensure consistency between operational  
and formation requirements, the drafters added 

a new provision to the dissolution events. 

Rules on unlawful distributions. 
Under the old UPA, there were no 
specifically articulated provisions re-
garding when distributions by LLPs 
were disallowed and the liability im-
posed for making such disallowed 
distributions. Because LLPs provide 
partners with a corporate-like liabil-
ity shield, the drafters thought it nec-
essary to set rules for distributions.35

The amended UPA includes two 
new sections regarding unlawful 
distributions: the first sets forth con-
ditions under which distributions 
are prohibited;36 and the second es-
tablishes when liability attaches for 
such unlawful distributions, wheth-
er for authorizing or receiving im-
proper distributions.37  Both sections 
are non-waivable by the partnership 
agreement.38 This codification is an 
important new development for 
practitioners when advising clients 
regarding distributions. 

New dissolution event. Previously, 
the UPA stated “[a] partnership is 
dissolved, and its business must be 
wound up, only upon the occur-
rence of” a specific list of enumer-
ated events.39 This exclusive list did 
not specifically call out the obvious 
cessation of a partnership when only 
one partner remained.40 A partner-
ship, by definition, requires an “as-
sociation of two or more persons to 
carry on as co-owners a business for 
profit.”41 

To ensure consistency between 
operational and formation require-
ments, the drafters added a new pro-
vision to the dissolution events. This 
provision establishes that a partner-
ship not having at least two partners 
for a period of ninety consecutive 
days “is dissolved, and its business 
must be wound up.”42 This prevents 
a single person from carrying on a 
partnership for longer than ninety 
days after the dissociation of one 

or more partners, regardless of the 
cause of dissociation. After 90 days, 
the sole remaining partner is under 
an obligation to wind up the partner-
ship’s business.43 The sole remaining 
partner would always have the op-
tion to convert the partnership to a 
limited liability corporation (LLC) 
prior to the dissolution.

Changes to the limited 
partnership act 

Fiduciary duties. The Uniform 
Limited Partnership Act (“ULPA”) 
underwent a similar “un-cabining” 
of fiduciary duties, as was discussed 
above for the UPA.44 To deviate from 
the default rule imposing the fidu-
ciary duties listed in the statute, the 
limited partnership (LP) agreement 
must clearly and unambiguously 
provide for their modification or 
elimination.45 And the modification 
must not be manifestly unreason-
able in light of the LP’s business ob-
jectives.46

Formation. Previously, Idaho rec-
ognized an LP as formed when the 
Secretary of State filed a certificate of 
limited partnership.47 The certificate 
of limited partnership was required 
to identify the name and mailing ad-
dress of each general partner, but it 
was not required to identify wheth-
er any of the partners were limited 
partners.48 The old provision did not 

contain an express requirement that 
an LP must have a limited partner 
before formation would be recog-
nized.49 

After amendment, the ULPA re-
quires that before an LP is deemed 
“formed,” its founders must not only 
effectively file a certificate of limited 
partnership with the Secretary of 
State, but the LP must have at least 
two persons as partners, with at least 
one general partner and one limited 
partner.50 This new statutory forma-
tion requirement sets a membership 
technicality precluding the recog-
nized formation of an LP, but it has 
virtually no impact on the public fil-
ing record of an LP entity. Because 
the statutory formation of an LP 
depends upon the occurrence of an 
act not of record, the public record 
will be void of information regard-
ing whether an LP has met or main-
tained this requirement.51

New dissolution event. Similar to 
the new dissolution provision in the 
UPA, discussed above, the ULPA has 
an identical new provision establish-
ing that dissolution occurs when a 
LP does not have at least two part-
ners for a period of 90 consecutive 
days.52 The sole remaining partner 
of an LP dissolved under this provi-
sion is under an affirmative duty to 
wind up the activities and affairs of 
the LP.53 
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The new, lower default standard 
is that a member is expected to 

“refrain from engaging in grossly 
negligent or reckless conduct, 

willful or intentional misconduct, 
or knowing violation of law.”56 

Significance for limited 
liability companies 

Duty of care in winding up. Prior 
to the amendments, the Uniform 
Limited Liability Company Act 
(ULLCA) duty of care standard for a 
member of a member-managed LLC 
in winding up the company’s affairs 
was to act with the “care that a per-
son in a like position would reason-
ably exercise under similar circum-
stances and in a manner the mem-
ber reasonably believes to be in the 
best interests of the company.”54 This 
standard was consistent with the ju-
dicial presumption of the business 
judgment rule.55 Under the amend-
ed ULLCA, and consistent with the 
existing standard in the other entity 
acts, the new, lower default standard 
is that a member is expected to “re-
frain from engaging in grossly neg-
ligent or reckless conduct, willful or 
intentional misconduct, or knowing 
violation of law.”56    

Elimination of in-state office re-
quirement. Under the old ULLCA, 
an LLC was required to provide in-
formation regarding its initial des-
ignated office on the certificate of 
organization filed with the Secretary 
of State.57 For domestic LLCs, that 
designated office was required to be 
“continuously maintain[ed]” in Ida-
ho.58  Under the amended ULLCA, 
the LLC must indicate the address of 
its principal office on the certificate 
of organization,59 but that principal 
office is not required to be in Idaho, 
even for domestic LLCs.60

Incorporation of corporations 
 into the UBOC

Although the Model Business 
Corporation Act and the Model 
Nonprofit Corporation Act, upon 
which Idaho’s corporation acts are 
based, do not fall under the jurisdic-

tion of the Uniform Law Commis-
sioners, the UBOC reserves a place to 
include these acts. Thus, the existing 
code provisions for the Idaho Busi-
ness Corporation Act (IBCA) and 
Idaho Nonprofit Corporation Act  
were relocated to the UBOC upon 
its adoption.61

The takeaway

The UBOC unifies existing entity 
code provisions to ensure seamless 
operation of a single set of laws ap-
plicable to all business types. Al-
though most of the amendments to 

the existing entity provisions during 
enactment of the UBOC were minor 
statutory language changes, prac-
titioners and businesses should re-
main aware of the above-mentioned 
substantive changes. 
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Statutory Changes Affecting Idaho Nonprofits
Arthur B. Macomber 

  

Specialized statutes may govern the nonprofit’s operations,  
especially financial operations, or govern process requirements  

for internal governance accountability. 

tability in the law provides 
certainty to business planning. 
This is especially true for non-
profit organizations, because 
they frequently operate on a 

shoestring and have volunteer direc-
tors and officers. Due to financial 
constraints, these organizations can-
not easily afford high-priced corpo-
rate counsel to steer them through 
the legal maze. Further inhibiting 
operational efficiency, volunteer di-
rectors and officers frequently have 
little or no managerial experience 
that gives the judgment required to 
apply Idaho statutes in conjunction 
with organizational governing docu-
ments. 

Complete changes to the Idaho 
statutes governing the organization 
and operation of nonprofits were 
enacted in 2015.1 Idaho has little 
experience or case law interpreting 
these new statutes, but because they 
are uniform acts, the cohesive struc-
ture has been pre-developed in other 
jurisdictions to Idaho’s benefit. This 
article reviews some of the statutory 
changes, so practitioners can counsel 
their clients to avoid costly errors in 
the operation of nonprofit organiza-
tions. 

Overview of statutory  
structure for Idaho nonprofits

In general, the structure of Idaho 
law is that there is one set of statutes 
for unincorporated nonprofits, and 
another set for incorporated non-
profits.2 This dual structure remains. 

Unincorporated nonprofits are 
usually very small. They frequently 
consist of homeowners associations 
of fewer than 20 parcels where pri-
vacy is of great concern, other small 
organizations of fewer than 50 mem-
bers that have a single common pur-

pose, or ad hoc organizations that 
have a specific but short-term corpo-
rate purpose. 

Incorporated nonprofits usually 
involve larger numbers of people, 
and they have more detailed inter-
nal governing documents such as 
articles of incorporation and by-
laws. They may have additional sets 
of rules due to the nonprofit having 
either multiple purposes or a wider 
scope of operations, including prop-
erty ownership and maintenance. 

In choosing a statutory structure 
for a nonprofit, practitioners should 
focus on particular client needs, the 
length of time the organization is 
envisioned to exist, the scope of the 
nonprofit’s planned operations, and 
the managerial and operational ca-
pabilities of its prospective directors, 
officers, and staff. After the statutory 
structure is chosen, the articles of 
incorporation and bylaws should 
be written to ensure not only the 
viability of the organization during 
the term of its existence, but also to 
ensure its relative efficiency in the ac-
complishment of its particular pur-
poses. 

Finally, specific statutes govern-
ing particular types of nonprofits or 
their operations should be reviewed 
to ensure lawful operation. Other 

chapters of the Idaho Code contain 
special criteria for financial adminis-
tration of particular unincorporated 
and incorporated nonprofits formed 
to accomplish certain public policy 
goals, such as for auctioning wolf or 
bighorn sheep hunting tags, operat-
ing food banks, or for low-income 
housing.3 Attorneys should be aware 
that these specialized statutes may 
apply to organizations they are form-
ing or organizations they are taking 
on as clients, in addition to the two 
general statutory regimes covering 
unincorporated and incorporated 
nonprofits. These specialized statutes 
may govern the nonprofit’s opera-
tions, especially financial operations, 
or govern process requirements for 
internal governance accountability. 

What new laws affect 
unincorporated nonprofits?

The repealed statutory regime 
for unincorporated nonprofits was 
Chapter 7 of Title 53 of Idaho Code 
formerly found with other partner-
ships. The new statutes, effective July 
1, 2015, are at Chapter 27 of Title 
30 of Idaho Code. Attorneys may 
be tipped off about the relative size 
of unincorporated nonprofits when 
they see its traditional placement in 

S
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The way through the quagmire  
is to apply Idaho’s principles  
of statutory interpretation,13 
which include the doctrine  

of in para materia.  

Idaho Code with partnerships. Pur-
suant to both old and new statutory 
regimes, an unincorporated non-
profit consists of “two (2) or more 
members.”4 The new Code provides 
a manager-member structure. The 
definition for “manager” is “a per-
son that is responsible, alone or in 
concert with others for the manage-
ment” of the nonprofit.5 This accom-
panies a new definition for “mem-
ber” as one who “may participate in 
the selection of persons authorized 
to manage the affairs” of the non-
profit.6 However, whereas the old 
statute indicated merely that the 
members were “joined by mutual 
consent for a common, nonprofit 
purpose,” the 2015 statute is more 
explicit in stating these members 
are “joined under an agreement that 
is oral, in a record, or implied from 
conduct for one or more common, 
nonprofit purposes.”7 

The words “implied from con-
duct,” are useful in understanding 
legislative intent. An unincorpo-
rated nonprofit’s pattern of conduct 
may over time be construed as “es-
tablished practices,” which over time 
may evolve into “governing prin-
ciples” for the “purpose or opera-
tion” of the nonprofit and “the rights 
and obligations of its members and 
managers.”8 “Established practices” 
are a nonprofit’s operational habits 
used “without material change dur-
ing the most recent five (5) years 
of its existence,” or during its entire 
existence if the nonprofit has not ex-
isted for five years.9 To avoid battles 
over veracity amongst managers or 
members, an organization should 
document established practices with 
specific past conduct as examples in 
order to provide clarity to patterns 
of ongoing governance, especially if 
there are frequent losses of organi-
zational knowledge triggered by the 
departure of managers. 

The new statute is also explicit 
in that unincorporated nonprofit 
associations do not include trusts, 
marriages or other domestic living 
arrangements, joint tenancies or 
similar common ownership arrange-
ments, or relationships under agree-
ments that expressly deny the cre-
ation of unincorporated nonprofit 
associations.10 The explicit carve outs 
are helpful in ensuring a nonprofit 
that is being formed is indeed go-
ing down the correct statutory path 
in doing so. Additional help is pro-
vided in the new statute because ex-

the law of this state that applies to 
nonprofit associations operating 
in this state. If a conflict exists, that 
[other] law applies.”12 However, it is 
unclear which other law is being ref-
erenced. Is it (A) Idaho law that ap-
plies pursuant to Idaho Code section 
30-21-705, because of circumstances 
occurring before July 1, 2015, (B) the 
incorporated nonprofit association 
law effective July 1, 2015 and found 
in Chapter 30 of Title 30, (C) some 
other statute applying to specific op-
eration of a wolf tag auction or food 
bank operation as mentioned previ-
ously in this article, or is it the amor-
phous “principles of law and equity,” 
or (D) some combination depend-
ing on the specific facts involved? 
The way through the quagmire is to 
apply Idaho’s principles of statutory 
interpretation,13 which include the 
doctrine of in para materia. This doc-
trine explains that various statutes 
on the same subject matter should 
be construed together, so that incon-
sistencies in one statute may be re-
solved by looking at another statute 
on the same subject.14  

As of July 1, 2015, the statutes for 
unincorporated nonprofits are locat-
ed in Title 30 at Chapter 27, however 
the old Chapter 7 of Title 53 “may 
have continuing applicability to cer-
tain actions and proceedings taken 
or commenced before its repeal, pur-
suant to [Idaho Code] 30-21-705.”15 
This is important to practitioners 
and nonprofits, because the repeal of 
the old law did not affect: 

[t]he operation of the statute 
or any action taken under it 
before its repeal; [or] any ratifi-
cation, right, remedy, privilege, 
obligation or liability acquired, 
accrued or incurred before its 
repeal; [or] a violation of the 
statute or any penalty, forfei-
ture or punishment incurred 

plicit references to definitions found 
in Chapter 21 of Title 30 (the Idaho 
Uniform Business Organizations 
Code) are stated to apply to those 
words when found in the new Chap-
ter 27. 

Unfortunately, the new Idaho 
Code section 30-27-102 is followed 
by ambiguity in the next section. 
The repealed statute stated, “[p]rin-
ciples of law and equity supplement 
this chapter unless displaced by a 
particular provision of it.”11 After 
the definitions in the new statute we 
find that “[t]his chapter supplements 
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An unincorporated nonprofit may have contractual debt,  
obligations, or tort liability, but it cannot use personal  

or real property to secure its debt.18

because of the violation before 
its repeal; or any proceeding, 
reorganization or dissolution 
commenced under the statute 
before its repeal, and the pro-
ceeding, reorganization or dis-
solution may be completed in 
accordance with the statute as 
if it had not been repealed.16 
This is the initial filter through 

which Idaho lawyers should view 
the statutory changes effective July 
1, 2015. A set of pertinent questions 
may include: (1) what operations 
of law occurred before repeal; (2) 
what express actions were taken by 
the nonprofit before repeal; (3) what 
was acquired, accrued, or incurred 
by the organization, its members, or 
third parties before repeal; (4) was 
the repealed statute violated or was 
there penalty or punishment due 
to such violation before repeal; and 
(5) what processes, including litiga-
tion, petitions, reorganizations, or 
dissolutions were commenced prior 
to repeal? Determination of these 
facts requires close questioning of 
new clients, and proper preparation 
of those clients prior to such ques-
tioning should include the introduc-
tion that due to statutory changes, a 
number of initial questions will be 
posed to determine the applicable 
and most beneficial law.

An important change is that an 
unincorporated nonprofit still “may 
acquire, hold . . . or transfer an estate 
or interest in real or personal prop-
erty,” but it can no longer encumber 
property by making it security for a 
debt.17 An unincorporated nonprofit 
may have contractual debt, obliga-
tions, or tort liability, but it cannot 
use personal or real property to se-
cure its debt.18 Further comment on 
this new incentive is below.

The final dramatic change in the 
unincorporated nonprofit statutes 

obliterated the express fiduciary 
duty applicable to a person charged 
with holding an estate or interest in 
property for the benefit of the non-
profit.19 “Fiduciary relationships are 
commonly characterized by one 
party placing property or authority 
in the hands of another, or being au-
thorized to act on behalf of the oth-
er.”20 The repealed statute21 affirmed 
the common law of agency by using 
the word “fiduciary.” What did the 
legislature mean by its removal of 
the word “fiduciary” from the new 
statute?22 Does the legislature intend 
to only disaffirm the common law? 
Or to expressly abrogate it by omis-
sion? This is unknown. All we can 
discern is that according to the plain 
language of the new statutes no fidu-
ciary duty applies to persons holding 
property for an unincorporated non-
profit.23 How can legal counsel help 
clients avoid trouble?

In Idaho Code section 54-2094, 
the Idaho legislature expressly al-
tered the common law fiduciary du-
ties of real estate brokerages related 
to regulated real estate transactions: 

[T]his act is intended to abro-
gate the common law of agency 
as it applies to regulated real es-
tate transactions, [and so] the 
duties and obligations owed to 

a represented client in a regu-
lated real estate transaction are 
not fiduciary in nature and are 
not subject to equitable rem-
edies for breach of fiduciary 
duty.24

In regulated real estate transac-
tions, the Idaho legislature made 
its intent clear in the statute, but in 
the new unincorporated nonprofit 
statute the legislature has simply re-
moved a word that appeared to stat-
utorily affirm the common law. 

The danger is that with the lim-
ited resources usually available to 
an unincorporated nonprofit, one 
of those entities will need to either 
bring a case to the Idaho Supreme 
Court for interpretation of the leg-
islative intent of the new statute, or 
simply stop entrusting property to 
people unless there is a written con-
tract related to such property affirm-
ing managerial duty, responsibility, 
and liability. The likelihood is that 
unincorporated nonprofits will con-
tinue to safeguard property, and so a 
written contract is the safest method 
for ongoing operations. With proper 
managerial care, such documenta-
tion will become part of the “estab-
lished practices”25 of the nonprofit, 
so that organizational integrity is 
protected and can be defended.
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Statutory provisions related  
to corporate records, including 

inspection of such records  
by members of the incorporated 

nonprofit, remain the same as  
in the repealed statute.40  

What new laws affect 
incorporated nonprofits?

The repealed statutes for in-
corporated nonprofits were found 
at Chapter 3 of Title 30 of Idaho 
Code.26 Effective July 1, 2015, the 
new statutes are found at Chapter 30 
of Title 30 of Idaho Code.27 The stan-
dard corporate structure is retained, 
utilizing directors and officers,28 and 
members remain optional.29 Part 4 
of the new statute specifically covers 
membership, should the corpora-
tion choose to have members.30 The 
new statutory provisions regarding 
incorporation, filing requirements, 
and the definitions up through Ida-
ho Code section 30-30-207 are iden-
tical to the old statute through Idaho 
Code section 30-3-22, except liability 
for pre-incorporation transactions 
does not fall “jointly and severally” 
on pre-formation persons “purport-
ing to act as or on behalf of [such] 
a corporation.”31 However, such mat-
ters would appear to be curable at 
the initial organization meeting 
where initial directors may carry “on 
any other business proper for the 
meeting,” including ratification of 
pre-incorporation transactions.32 

The general powers of incorporat-
ed nonprofits are also identical, but 
as noted above, the unincorporated 
nonprofit can no longer encum-
ber property, whereas incorporated 
nonprofits may do so.33 With this 
significant change in the law, there 
may be a market incentive to utilize 
incorporated nonprofits as opposed 
to unincorporated nonprofits in the 
future, unless the unincorporated 
nonprofits can amass funds for op-
erational and capital expenditures 
by other means. This may mean the 
price for the relative privacy of an 
unincorporated nonprofit may be a 
higher dues-paying requirement for 
the membership due to the lack of 

the organization’s ability to encum-
ber property to secure debt.

The quorum for member meet-
ings remains at 10 percent of “the 
votes entitled to be cast” unless the 
law or “the articles or bylaws” pro-
vide for a different percentage.34 The 
quorum requirements for directors’ 
meetings remain the same.35  In the 
new Code, the terms “person” and 
“individual” remain undefined, so 
when that new Code mirrors the 
old stating, “all directors must be 
individuals,” it would be clearer if it 
stated “all directors must be natural 

the incorporated nonprofit, remain 
the same as in the repealed statute.40 
Transition provisions begin at Idaho 
Code section 30-30-1201 and con-
tinue through Idaho Code section 
30-30-1204, including statutory ef-
fects on qualified foreign nonprofit 
corporations and canal companies 
and Carey Act companies.41

Conclusion

The general structure of the 
new statutes applying to nonprofit 
corporations in Idaho remains sub-
stantially the same. However, there 
are specific new provisions which 
may affect financing, internal opera-
tions, and other items of governance 
that require careful legal scrutiny, 
especially related to whether the 
repealed or the new laws apply to 
particular sets of facts. Legal counsel 
should carefully consider each orga-
nizational client’s needs prior to rec-
ommending whether to incorporate 
or to initiate a particular operational 
methodology.
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There are specific new provisions which may affect financing,  
internal operations, and other items of governance  

that require careful legal scrutiny. 
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COURT INFORMATION

Idaho Court of Appeals
Oral Arguments for September 2016

1st Amended - 8/15/16
Tuesday, September 20, 2016  – BOISE
9:00 a.m. *OPEN* Wurdemann v. State .............................. #39173/43384
10:30 a.m. Thurlow v. State ...................................................................... #42763
1:30 p.m. Orndorff v. Padlo ....................................................................... #43836

Thursday, September 22, 2016  – BOISE
9:00 a.m. State v. Baker .............................................................................. #41590
10:30 a.m. State v. Blake .......................................................................... #43316

Idaho Court of Appeals
Oral Arguments for October 2016

8/15/16
Tuesday, October 4, 2016  – BOISE
9:00 a.m. Adams v. State ........................................................................... #42920
10:30 a.m. State v. McCabe ...................................................................... #43430
1:30 p.m. State v. Jensen .............................................................................#43356

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Jim Jones
Justices

Daniel T. Eismann
Roger S. Burdick
Warren E. Jones
Joel D. Horton

Regular Fall Term for 2016
4th Amended – 8/15/16

Boise .................................................................................... August 16, 17, 24, 26, 29 
Coeur d’Alene ................................................................................... August 30, 31
Moscow ............................................................................................... September 1
Boise ........................................................................................... September 19, 29, 30
Idaho Falls ......................................................................................... September 22
Pocatello ............................................................................................ September 23  
Boise .................................................................................................................... October 3
Boise ................................................................................ November 2, 4, 7, 9, 10, 30
Twin Falls ......................................................................................... November 9,10
Boise .............................................................. November 30,  December 2, 5, 7, 9

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2016 Fall Term for the 
Supreme Court of the State of Idaho, and should be preserved.  A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

Idaho Supreme Court
Oral Arguments for September 2016

2nd AMENDED – 7/7/16

Monday, September 19, 2016 – BOISE
8:50 a.m. State v. Hall ................................................................................. #43874
10:00 a.m. State v. Linze ............................................................................ #43960
11:10 a.m. Barr v. IDOL ............................................................................... #43122

Thursday, September 22, 2016 – IDAHO FALLS
8:50 a.m. Maravilla v. JR Simplot ............................................................ #43538
10:00 a.m. Burns Concrete v. Teton County ........................................ #43527
11:10 a.m. CNW v. New Sweden ............................................................. #43005

Friday, September 23, 2016 – POCATELLO
8:50 a.m. Slavens v. Slavens ..................................................................... #43743
10:00 a.m. Benton Trust v. McCarty ....................................................... #43326
11:10 a.m. Millard v. ABCO Construction ............................................. #43618

Thursday, September 29, 2016 – BOISE
8:50 a.m. Cosio v. State .............................................................................. #43389
10:00 a.m. Harrentsian v. Hill ................................................................... #43627
11:10 a.m. Drug Testing v. DOT ............................................................... #43458
1:30 p.m. Doe v. ISB (2016-20) ................................................................ #44219

Friday, September 30, 2016 – BOISE
8:50 a.m. Harper v. Phed Invest. .............................................................. #42864
10:00 a.m. Frantz v. Hawley Troxell ........................................................ #43576
11:10 a.m. State v. Hill ................................................................................ #44011

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
John M. Melanson

Judges
Sergio A. Gutierrez
David W. Gratton
Molly J. Huskey

Regular Fall Term for 2016
5/4/16

Boise ......................................................................................... August 9, 18, 23, 25
Boise ................................................................................. September 6, 15, 20, 22
Boise ....................................................................................... October 4, 11, 18, 20
Boise ............................................................................................ November 3, 8, 29
Boise ................................................................................................... December 6, 8

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2016 Fall Term for the Court 
of Appeals of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.
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COURT INFORMATION

Idaho Supreme Court
Oral Arguments for November2016

8/15/16
Wednesday, November 2, 2016 – BOISE
8:50 a.m. Wolford v. Montee .................................................................... #42719
10:00 a.m. Kosmann v. Gilbride .............................................................. #43296
11:10 a.m. Sallaz v. Rice ............................................................................. #42698

Thursday, November 3, 2016 – NO COURT

Friday, November 4, 2016 – BOISE
8:50 a.m. Inclusion v. IDHW ...................................................................... #42245
10:00 a.m. Takhsilov v. State .................................................................... #44099
11:10 a.m. Evangelical v. Board of Equalization ............................... #43697

Monday, November 7, 2016 – BOISE
8:50 a.m. State v. Clark ............................................................................... #44123
10:00 a.m. State v. Meyer ........................................................................... #43332
11:10 a.m. Hoffman v. Board of Local Improvm’t. ............. #43295/43628

Tuesday, November 8, 2016 – NO COURT

Wednesday, November 9, 2016 – TWIN FALLS
8:50 a.m. Hammer v. Sun Valley ............................................................. #43079
10:00 a.m. Gallagher v. Best Western ................................................. #43695
11:10 a.m. Silver Creek v. Sunrain ........................................................... #43078

Thursday, November 10, 2016 – TWIN FALLS
8:50 a.m. Estay v. NW Trust Srv. ............................................................. #43162
10:00 a.m. Rish v. Home Depot ............................................................... #43677
11:10 a.m. *OPEN*

Friday, November 11, 2016 – NO COURT (Veteran’s Day)

Idaho Supreme Court
Oral Arguments for October 2016

8/15/16
Monday, October 3, 2016 – BOISE
8:50 a.m. *OPEN*
10:00 a.m. IDHW v John Doe (2016-27) ............................................. #44285
11:10 a.m. Does I v Jane Doe II (2016-23) ........................................... #44268

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

For Those Who Take  
Criminal DeFense seriously. 

2016 Coeur D’alene seminar 
sepTember 24 

aT The kroC CenTer

Speakers include:
• Jay Logsdon
• Sean Walsh

• Michael Palmer
• Justin Curtis

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Mediation 

arbitration

discovery Master

Hearing officer

AlternAtive Dispute resolution

Merlyn W. ClArk

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise  •  Coeur d’Alene  •  Idaho Falls   •  Pocatello  •  Reno

www.hawleytroxell.com  •  208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
curriculum vitae. 

The Advocate • March/April 2015 63

you that each person owns a separate 
thing.
The mechanic worked on Pam’s, Aman-
da’s, and Bo’s cars.

The mechanic was busy — he ser-
viced three diff erent cars, owned by 
three separate individuals.

Double possessives

Unfortunately this isn’t about 
owning twice as much of something:  
She had two luxury cars.  Instead, dou-
ble genitives are formed with both 
the genitive case and the word of.
It was a habit of Susan’s to change her 
oil yearly.

Now, the use of the double geni-
tive confounds some people.  Why 
would you use both genitive mark-
ers — the ’s and of?  Shouldn’t you 
write instead: “It was a habit of Susan 
to change her oil yearly.”?  

No.  Think about it this way:  
if you were to use pronouns, you 
would use possessive pronouns.
It was a habit of hers to change her oil 
yearly.

Not:
It was a habit of she to change her oil 
yearly.

Now you know that the double 
genitive is correct, but why would 
you want to use it?  It can shift  the 
focus of the sentence to the object.  

The focus above is now on the habit 
of changing oil, not on Susan.

Possessives and gerunds

Finally, if the noun or pronoun in 
your sentence modifi es a gerund, use 
the genitive case or possessive pro-
noun.  Remember, a gerund is a verb 
form ending in ing that functions as 
a noun.
We had to pay a fi ne for Chad’s driving 
without a license.
We had to pay a fi ne for his driving 
without a permit.

Here, because “driving without a 
license” and “driving without a permit” 
both function as nouns, the use of 
the genitive case, Chad’s, and the pos-
sessive pronoun, his, is correct.

Conclusion

Now that you understand a little 
more about possession in the Eng-
lish language, I will leave you.  I see 
the sun peaking out and I need to 
wash my car!

Sources

 The University of Chicago Press, 
The Chicago Manual of Style, 207-08 
(16th ed. 2010).
 Diana Hacker, A Writer’s Reference, 
150 (3d ed. 1995).

Endnotes

1. The University of Chicago Press, The 
Chicago Manual of Style, 207 (16th ed. 
2010).

About the Author

Tenielle Fordyce-Ruff  is an As-
sistant Professor of Law and the Di-
rector of the Legal Research and Writ-
ing Program at Concordia University 
School of Law in 
Boise. She is also 
Of Counsel at Fish-
er Rainey Hudson. 
You can reach her 
at tfordyce@ cu-
portland.edu or 
http://cu-portland.

If you were to use pronouns, you 
would use possessive pronouns.

It was a habit of hers to change her 
oil yearly.

Not:

It was a habit of she to change her 
oil yearly.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 7/1/16 )

CIVIL APPEALS
Contempt
1. Whether the magistrate erred by finding 
Bickel guilty of willful contempt for following 
a reasonable construction of the divorce de-
cree that differed from Bates.

Bates v. Bickel
S.C. No. 43323

Court of Appeals

Other
1. Was it error to award Kelly pre-judgment 
interest because the amount owed was sub-
ject to conflicting evidence that had to be 
resolved by the trial court and because Wag-
ner was awarded damages for construction 
defects?

Kelly v. Wagner
S.Ct. No. 42301
Supreme Court

Post-conviction relief
1. Did the district court err in dismissing Ma-
lar’s post-conviction petition after finding it 
was untimely filed?

Malar v. State
S.Ct. No. 43617

Court of Appeals

2. Did the court err in summarily dismissing 
Goldsby’s petition for post-conviction relief 
and claims of ineffective assistance of coun-
sel?

Goldsby v. State
S.Ct. No. 43144

Court of Appeals

3. Did the district court err by summarily 
dismissing Leytham’s petition for post-con-
viction relief in which he claimed ineffective 
assistance of counsel in relation to his plea?

Leytham v. State
S.Ct. No. 43551

Court of Appeals
4. Did the district court err in summarily dis-
missing Mercer’s petition for post-conviction 
relief because it erroneously believed that it 
had already dismissed the double jeopardy 
claim?

Mercer v. State
S.Ct. No. 43543

Court of Appeals
5. Did the district court err when it dismissed 
the petition for post-conviction relief with-
out granting to the appellant an evidentiary 
hearing where he would have been able to 
produce evidence to support his claims of in-
effective assistance of counsel?

Johnson v. State
S.Ct. No. 42935

Court of Appeals

6. Did the court abuse its discretion when 
it denied Adams’ motion for investigative 
services to locate and interview witnesses 
related to Claims E and F in the amended pe-
tition?

Adams v. State
S.Ct. No. 42920

Court of Appeals

7. Did the district court err in summarily dis-
missing Steinemer’s post-conviction petition 
in which he claimed ineffective assistance of 
counsel?

Steinemer v. State
S.Ct. No. 43231

Court of Appeals

Quiet title
1. Whether the statutory authority providing 
for rights of adverse possession and eject-
ment, including the limitations periods, are 
substantive laws that may not be applied 
retroactively.

Schoorl v. Guild Mortgage
S.Ct. No. 43902
Supreme Court

Summary judgment
1. Did the district court err by granting sum-
mary judgment to the respondents and in 
dismissing all of Elliott’s claims?

Elliott v. Olsen
S.Ct. No. 43971

Court of Appeals

2. Whether the district court erred when it 
dismissed the case against Jim Green on 
summary judgment.

Green v. Green
S.Ct. No. 42916
Supreme Court

3. Whether the district court erred by grant-
ing summary judgment to defendants when 
Dr. Khong’s testimony contradicted Dr. Well’s 
affidavit regarding when Mr. Wyman’s cancer 
was objectively ascertainable and causing 
harm.

Wyman v. Eck
S.Ct. No. 43730
Supreme Court

4. Did the district court err when it deter-
mined that State Farm had not breached the 
insurance contract because State Farm was 
not obligated to offer to pay the actual cost 
to repair the damaged motor home?

Harmon v. State Farm Mutual
S.Ct. No. 43802
Supreme Court

Tax cases
1. Does Idaho law require taxpayer Estate of 
Zippora Stahl to report the identical sum of 
taxable income in its Idaho return that it re-
ported on its federal return?

Estate of Zippora Stahl v. 
 Idaho State Tax Commission

S.Ct. No. 43832
Supreme Court

CRIMINAL APPEALS
Credit for time served
1. Did the district court err by denying Thom-
as’ motion for credit for time served and in 
finding the 2015 amendments to I.C. §§ 18-
309 and 19-2603 regarding credit for jail time 
served as a condition of probation are not 
retroactive?

State v. Thomas
S.Ct. No. 42646

Court of Appeals

Evidence
1. Whether the district court erred by deter-
mining evidence of Pena’s prior encounters 
with police was admissible.

State v. Pena
S.Ct. No. 43198

Court of Appeals

2. Did the district court abuse its discretion 
when it admitted evidence of the standoff 
between Sams and the police on the basis it 
was not Idaho Criminal Rule 404(b) evidence?

State v. Sams
S.Ct. No. 43357

Court of Appeals

3. Did the district court abuse its discretion in 
admitting the 911 recording into evidence?

State v. Moore
S.Ct. No. 43481

Court of Appeals

4. Was there sufficient evidence to prove be-
yond a reasonable doubt that Fairbanks com-
mitted Provider Fraud?

State v. Fairbanks
S.Ct. No. 43324

Court of Appeals

5. Did the court err by admitting evidence 
that Conner was stopped for driving without 
privileges?

State v. Conner
S.Ct. No. 43187

Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 7/1/16 )

Jurisdiction
1. Did the court err in denying Warden’s mo-
tion to dismiss for lack of subject matter ju-
risdiction?

State .v Warden
S.Ct. No. 43321

Court of Appeals

Motion in limine
1. Did the district court abuse its discretion in 
denying Nelson’s motion in limine to exclude 
testing results of blood drawn by St. Luke’s 
Medical Center for treatment purposes?

State v. Nelson
S.Ct. No. 43586

Court of Appeals

Pleas
1. Did the district court abuse its discretion 
when it denied Aschliman’s motion to with-
draw his guilty plea?

State v. Aschliman
S.Ct. No. 43598

Court of Appeals

Probation revocation
1. Whether I.C.R. 33(f ) supplants the stan-
dards for revoking probation set forth in I.C. 
§§ 20-222, 19-2602, and 19-2603 such that a 
defendant’s probation may only be revoked 
if the district court finds a willful probation 
violation.

State v. Garner
S.Ct. No. 43493
Supreme Court

Search and seizure –  
suppression of evidence
1. Did the court err in denying Adeng’s mo-
tion to suppress his statements and in finding 
he was not subject to custodial interrogation 
prior to being given his Miranda warnings?

State v. Adeng
S.Ct. No. 42991

Court of Appeals

2. Did the district court err when it denied 
Stringham’s motion to suppress and found 
the stop of his vehicle was supported by rea-
sonable suspicion of a traffic violation?

State v. Stringham
S.Ct. No. 43470

Court of Appeals

3. Did the court err in denying Wellard’s mo-
tion to suppress and in finding he had con-
sented to a search of his person?

State v. Wellard
S.Ct. No. 43511

Court of Appeals

4. Did the district court err in determin-
ing that Zamora validly waived his Miranda 
rights?

State v. Zamora
S.Ct. No. 43556

Court of Appeals

5. Did the district court err in denying John-
son’s motion to suppress and in finding that 
she voluntarily consented to the search of 
her vehicle and did not establish she was in 
custody for purposes of Miranda?

State v. Johnson
S.Ct. No. 43457

Court of Appeals

6. Did the court err in denying Demint’s mo-
tion to suppress and in concluding the drug 
dog’s alert near the driver’s side window of 
the vehicle gave the officers probable cause 
to search the entire vehicle, including the en-
closed truck bed?

State v. Demint
S.Ct. No. 43367

Court of Appeals

7. Did the district court err in denying Bon-
ner’s motion to suppress and in finding the 
Terry frisk was supported by reasonable ar-
ticulable suspicion?

State v. Bonner
S.Ct. No. 43748

Court of Appeals

8. Did the court err in denying Cohagan’s mo-
tion to suppress and in finding his detention 
was not illegal?

State v. Cohagan
S.Ct. No. 43013

Court of Appeals

9. Did the district court err when it denied 
Burns’ motion to suppress and found the 
search was supported by the community 
caretaking function?

State v. Burns
S.Ct. No. 43114

Court of Appeals

10. Did the district court err by failing to con-
sider the circumstances when it held Brey-
mann was in custody and suppressed all of 
Breymann’s pre-Miranda statements?

State v. Breymann
S.Ct. No. 43464

Court of Appeals

Substantive law
1. Did the district court err by denying Jen-
sen’s motion to declare as unconstitutional 
the automatic waiver provision of a juvenile 
into adult court?

State v. Jensen
S.Ct. No. 43356

Court of Appeals

2. Did the district court err in holding that 
Idaho Juvenile Rule 19(f ) violates separation 
of powers to the extent it purports to limit 
the sentencing discretion granted by the Ju-
venile Corrections Act, I.C. § 20-520?

State v. Snodgrass
S.C. No. 43897

Supreme Court

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3868

The Idaho Law Foundation has received generous gifts in memory of: 
D. Fredrick Hoopes  

from Bud Yost, Andrea McCourt and John Goodell

D. Fredrick Hoopes
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Timeshare Law: A Primer for Idaho Attorneys
Michael Hales 

  

Due to increased maintenance fees and declining  
purchasing power, owners realized that they simply could not  

afford the timeshare they once considered an asset. 

ost attorneys simply don’t 
know what to make of time-
shares. Many understand 
that timeshares involve 
fractional ownership of a 

vacation property or club and that 
Orlando is considered the timeshare 
capital of the world. However, when 
clients seek legal counsel on how to 
dispose of an unwanted timeshare, 
the common advice is to sell it. In so 
doing, attorneys fail to realize that 
a timeshare interest purchased for 
$20,000 could now be listed on eBay 
for sale at $1 with no bids. Beneath 
the backdrop of a small to non-ex-
istent secondary market, the recom-
mendation and natural inclination 
to sell facilitated the rise of unscru-
pulous companies that prey on those 
wanting to sell. 

Timeshare fraud remains one of 
the top complaints reported to the 
Florida Attorney General.1 Com-
plaints range from misrepresenta-
tion at the initial sale2 to outright 
fraud when attempting to resell the 
timeshare in the secondary market. 
Regardless of when timeshare own-
ers require assistance, attorneys are 
specially situated to assist and pro-
tect from the rampant fraud in the 
timeshare secondary market.

A time of change

The timeshare industry has 
changed dramatically over the last 
decade. Much of this was prompted 
by the recession, which saw time-
share sales volume fall from $10.6 bil-
lion in 2007 to $6.3 billion in 2009.3 
Despite turbulence in the market, 
ownership is robust. Approximately 
7.9% of U.S. households own a time-
share, which equates to 9.1 million 
timeshare owning households.4 

During and following the reces-
sion, timeshare delinquencies (own-
ers who defaulted on purchase loans 
or on the yearly maintenance fees) 
remained high.5 Due to increased 
maintenance fees and declining pur-
chasing power, owners realized that 
they simply could not afford the 
timeshare they once considered an 
asset. As a result, many started look-
ing for ways to shed their timeshares.

Rise and fall of the vikings

Facing financial difficulty, many 
owners offered to deed the time-
share back to the homeowner’s 
association or other managing en-
tity (collectively, the HOA). These 
requests were almost always denied, 
even when the timeshare was paid 
in full. These denials stemmed from 
the HOA’s doubts that it could resell 
the timeshare interest. This refusal, 
along with threats of collection 
should the annual dues go unpaid 
was alarming to owners who often 
purchased these timeshare proper-
ties for tens of thousands of dollars. 
Seeking to avoid the deleterious af-
fects of collection and foreclosure, 
owners looked for alternatives.

In the absence of competent or 
willing legal assistance, timeshare 
cancellation or exit companies pro-
liferated. In the early days of the 

recession, these companies largely 
took the form of transfer companies. 
These companies advertised their 
services aggressively online, mailed 
unsolicited postcards, and called 
timeshare owners directly. Owners 
were told that they could “escape” 
their timeshares by paying a large 
upfront fee, usually $3000 - $5000, 
for the company to transfer the 
timeshare to a new owner. However, 
they were consistently vague as to 
the identity of the transferee because 
in most cases, the timeshares were 
dumped into shell companies, nick-
named “Viking Ships” due of the de-
struction they caused HOAs. 

Viking Ships were often lim-
ited liability companies (LLC) set 
up for the sole purpose of taking 
title to hundreds or thousands of 
timeshares supplied by the transfer 
companies. Because the LLC had no 
assets, it would not pay the annual 
fees for the timeshares it owned. The 
HOA would send maintenance fee 
bills and threatening letters to the 
Viking Ship, but these letters were 
disregarded because the LLC had no 
intentions of making payments, nor 
did it have any interest in maintain-
ing good credit. With no assets to 
pursue, the HOA was forced to fore-
close and reacquire the timeshare 
interest. The costs of foreclosure 

M
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So many transfers were  
denied, money became locked 

up in escrow and profits  
declined rapidly. As a result, 
new and different timeshare 
exit schemes filled the void. 

plus the lost income from unpaid 
maintenance fees was passed onto 
the other owners in the association 
in the form of rising maintenance 
fees.  This further exacerbated the 
problem.

To combat transfer companies, 
resort developers and HOAs lobbied 
state legislatures to crack down on 
the Viking Ship model. For example, 
in 2013, Florida amended the Florida 
Vacation Plan and Timesharing Act. 
Specifically, the amendment requires 
that transfer companies maintain an 
escrow account to hold all upfront 
fees received from clients and speci-
fies that these fees may not be re-
leased from escrow until the transfer 
has been completed and verified.6 
Intentional failure to comply with 
these requirements constitutes a 
third degree felony.7 The law applies 
to transfers of all timeshare interests 
either located or offered for sale in 
Florida as well as to interests associ-
ated with resorts located in Florida,8 
thereby encompassing a very large 
percent of timeshare interests. 

Other common exit schemes 
(that clients need avoid)

Transfer company activity de-
clined because many HOAs refused 
to accept transfers to LLCs; they 
knew the transfer business model 
and refused to play the game. They 
even created a shared registry9 to 
track suspicious LLCs and as a group, 
refused to accept the requested trans-
fers. Because so many transfers were 
denied, money became locked up in 
escrow and profits declined rapidly. 
As a result, new and different time-
share exit schemes filled the void.

Donation companies were one 
such group. These companies largely 
operated as transfer companies in 
that they request a large upfront fee 
to transfer the timeshare out of the 

owner’s name to a charity, often set 
up by the donation company. The 
pitch was that donors could claim a 
deduction of the timeshare’s value, 
reducing their tax liability for that 
year. Moreover, owners paid high 
transfer fees, usually to a title com-
pany owned by the donation com-
pany. One such company, Donate for 
a Cause, provides an illustrative ex-
ample of why this scheme was prob-
lematic. According to the injunctive 
suit filed on November 23, 2015 in 
the U.S. District Court for the Dis-
trict of Montana, Donate for a Cause 

rent on the listing company’s web-
site. To entice timeshare owners to 
pay this upfront fee, salespeople for 
the listing company often make ver-
bal promises that using this service 
will result in higher sales prices than 
eBay where the same timeshare is 
listed for a nominal amount. Predict-
ably, very few of these timeshares are 
actually sold or rented.  As a result, 
the Florida legislature passed a law 
granting owners a 10-day rescission 
right and prohibiting listing compa-
nies from stating or implying that:
1. The company will assist in direct 
sales or any brokerage services be-
yond the simple advertising of the 
timeshare, 
2. The company has located a buyer 
without providing the name and 
contact information of that person,
3. Sales have occurred from the com-
pany’s advertising efforts without 
having documentation to substanti-
ate the claims, or
4. That the timeshare has a specific 
resale value.12

Outright fraud is also common. 
Many timeshare owners have been 
contacted by a supposed timeshare 
reseller or escrow company and told 
that an individual or company seeks 
to purchase the owner’s timeshare, 
usually for an outlandish purchase 
price. Owners, thinking this is an 
answer to prayers, sign the sale con-
tract, only to find shortly thereafter 
that a “foreign tax” is required to re-
lease the funds. Once the owner pays 
the tax (via untraceable wire trans-
fer), any number of additional fees 
is then required. Once the scammers 
have received hundreds to thousands 
of dollars, all communication stops 
and the owner is left with the time-
share.

Advocacy groups seem to be the 
latest scheme. These companies ad-
vertise aggressively indicating that 

and its related entities inflated the 
fair market value of the timeshare, 
resulting in improper and grossly 
inflated charitable contribution de-
ductions on its clients’ tax returns.10 
What happens to the timeshares? Ac-
cording to the suit, they are held for 
a short time before they are sold for 
a fraction of the appraised amount.11 
In other cases, they may be depos-
ited into a Viking Ship.

Listing or advertising companies 
likewise proliferated over the last 
decade. These companies charge an 
upfront fee, usually about $1000, to 
advertise the timeshare for sale or 
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Although a cottage industry of timeshare attorneys and  
law firms has grown over the last few years, this is a  

practice that many Idaho lawyers can and should handle.

they can help consumers “safely and 
legally” get out of their timeshares. 
Many give the impression that they 
are attorneys, or have attorneys on 
their staff, which is rarely the case. 
Like most timeshare exit schemes, 
advocacy groups advertise aggres-
sively online, request large upfront 
fees, and claim to have a 100 percent 
success rate. Once the upfront fee is 
paid, the advocacy group instructs 
owners to cease payments on the 
timeshare and to mail form letters 
to the timeshare’s HOA. These form 
letters are easily recognizable and 
usually ignored by HOAs. Often, the 
HOA will eventually foreclose on 
the timeshare for nonpayment, en-
abling the advocacy group to claim 
success, sometimes at the expense of 
the owner’s credit rating.

Ethical issues surround  
exit companies

Under the scrutiny of the unau-
thorized practice of law or because 
some HOAs refuse to acknowledge 
or cancel files, many exit compa-
nies are now soliciting attorneys to 
push the transfer or cancellation of 
the timeshare contract. The ethical 
concerns involved in such a relation-
ship are not new. For example, in the 
wake of the recession, companies 
solicited attorney involvement in 
loan modifications, short sales, and 
other rescue services on behalf of 
distressed homeowners. The Florida 
Bar published an ethics alert, which 
warns attorneys that such arrange-
ments run afoul of numerous ethics 
rules, including fee sharing, assisting 
in the unauthorized practice of law, 
advertising rules, and inappropriate 
referral sources.13 The same rationale 
applies to timeshare exit companies 
now seeking to partner with attor-
neys.

What Idaho attorneys can do

Timeshare owners seeking legal 
assistance will remain constant or 

rise for three reasons. First, timeshare 
scams will continue to plague the in-
dustry and owners require legal pro-
tection. Moreover, many timeshare 
owners are aging, thereby requiring 
legal assistance for estate planning 
purposes or cancellation services to 
avoid passing on the timeshare ob-
ligation to heirs. Finally, the rise of 
home and vacation-sharing websites 
will cut into the timeshare market 
share. Existing timeshare owners 
will question the wisdom in own-
ing a timeshare with its accompany-
ing annual fees (due whether or not 
the timeshare is used) when they 
can rent an Orlando home on Ho-
meAway.com for roughly the same 
amount. 

Idaho attorneys must be willing 
to take timeshare cases and avoid 
advising owners to sell or to look 
online for help. Time should be 
taken to review the purchase agree-
ment with clients and to explain the 
rights and obligations of timeshare 
ownership. Should clients seek can-
cellation of the contract, attorneys 
can contact the HOA directly to 
offer the forfeiture of the underly-
ing contract. Associations are more 
likely to accept cancellation requests 
coming from an attorney, especially 
when faced with the alternative of 
the client turning to an exit compa-
ny should the attorney be unable to 
secure cancellation.

Attorneys are also equipped to 
discover contract defects that may 
entitle to the owner to cancellation. 
For example, the Idaho Subdivided 
Lands Disposition Act (the Act) ap-
plies to timeshare offers that origi-
nate in this state or are directed and 
received by a person in this state.14 In 
many cases, Idaho residents are solic-
ited to purchase a foreign timeshares 
while in Idaho. If this is the case, an 
Idaho attorney can compare the pur-
chase contract to the requirements 
outlined in the Act. If the contract 
does not contain all necessary disclo-
sures or otherwise comply with the 
Act, the contract is voidable and the 
purchaser may receive damages.15

Although a cottage industry of 
timeshare attorneys and law firms 
has grown over the last few years, 
this is a practice that many Idaho 
lawyers can and should handle. At-
torneys practicing in contract, busi-
ness, consumer protection, or real 
estate, among others, have skills 
conducive to this area of law. More-
over, legal services are superior to 
exit companies in that they provide 
attorney-client privilege, the ability 
to offer legal advice, consumer pro-
tections through state bar licensure, 
and the ability to bring suit. Surpris-
ingly, attorney representation is like-
ly cheaper than the onerous upfront 
fees required by all exit companies. 
In sum, the legal community can do 
much to combat the numerous exit 
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company schemes and add greater 
stability to timeshare owners look-
ing for legal assistance.

Endnotes

1. Florida Office of the Attorney General, 
Timeshare Resale Fraud, http://www.my-
floridalegal.com/timeshares.
2. For an illustrative example of com-
mon complaints, see Overton v. Westgate 
Resorts, Ltd., in which Mr. and Mrs. Over-
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14. Idaho Code § 55-1820.
15. Idaho Code § 55-1819.

Michael Hales began practicing timeshare law in 2012 
when he joined an Orlando firm that represented multi-
ple timeshare companies. He relocated to Idaho in 2015 
and now practices timeshare law with Beard St. Clair 
Gaffney, PA. in Rexburg.

David W. Knotts has 30 years of 
litigation experience and is listed on 
the mediator panels for the Idaho 
Supreme Court and the United 
States District Court for Idaho. His 
practice extends throughout Idaho 
and into neighboring jurisdictions.

www.hawleytroxell.com  •  208.344.6000 

P. 208.388.4805 
F. 208.954.5201
dknotts@hawleytroxell.com

Mediation & arbitration 
Certified Professional Mediator 

david W. Knotts

Boise  • Coeur d’Alene • Idaho Falls • Pocatello • Reno

• Bar Register of Preeminent Lawyers
• Best Lawyers in America:  

Construction Law, Insurance Law,  
Insurance Law Litigation

• Mountain States Super Lawyer
• “Top Rated Lawyer” by  

Martindale-Hubbell and American 
Lawyer Media

ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000
or visi t www.arthurberry.com

 Over 1,000 Accredited Business
Valuations and Sales Completed

 Nine Licensed Professionals with
Access to Comparable Sales Data

 Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation



60 The Advocate • September 2016

2016 Bench-Bar Conferences Off er Compelling Programs

Hon. Ronald Bush

oise and Fort Hall will be the 
locations of the 2016 Bench-
Bar conferences, which begin 
with the biennial conference 
in Eastern Idaho. Scheduled 

for Friday, Sept. 23, the conference 
will take place at the Shoshone-Ban-
nock Hotel and Event Center. There 
is much to discuss in 2016 about the 
world of the federal courts in Idaho, 
and the judges and the court’s clerk 
executives look forward to this an-
nual rendezvous with the practicing 
Bar.

Aft er hearing reports from the 
courts’ chief judges on the state of 
the federal judiciary, the program 
will begin with a Chamber’s view 
of the implementation of the 2015 
changes to the civil rules, with the 
discussion led by Chief Judge B. 
Lynn Winmill and career staff  attor-
ney David Metcalf. Next, an all-star 
lineup goes over important tips and 
potential pitfalls for preserving the 
appeal record and presenting your 
case on appeal.  Ninth Circuit Judge 
N. Randy Smith will bring his par-
ticularly relevant perspective to that 
conversation.

The experts return for the aft er-
noon program, which begins with 
break-out sessions on the following:
(a) Hot and emerging issues in em-
ployment law and litigation. Steve 
Berenter of Boise and DeAnne 
Casperson of Idaho Falls will reprise 
an updated version of this program, 
which brought rave reviews at last 
year’s Boise conference. This pro-
gram will be presented at the Fort 
Hall conference only; 
(b) The fundamentals of intellectual 
property law that every lawyer needs 
to know to protect their clients. 
What you don’t know about this 

fi eld of law can hurt you, and Brad 
Frazer and Ryan McFarland will 
bring you up to speed; and 
(c) The danger zones and preventa-
tive measures you should know to 
steer your clients between the Scyl-
la and Charybdis passages of false 
statements and fi nancial fraud. Ex-
perts from the U.S. Attorney’s offi  ce 
and the federal criminal defense bar 
will help you understand that this is 
defi nitely an area of the law where 
an ounce of prevention is worth a 
pound of cure.

The program then returns to a 
plenary session featuring Professor 
Emeritus and Past Dean Donald 
Burnett of the University of Idaho 
College of Law, who will share his 
considerable expertise and extraor-
dinary speaking skills to his topic of 
“A Lawyer’s Lifecycle of Professional 
Responsibility.”  This section of the 
program promises to be educational 
and inspirational for lawyers at every 
stage of their career. 

The conference will conclude 
with the Judges’ Panel discussion of 
contemporary topics and issues fac-
ing the Idaho federal courts, with 
an opportunity for question and an-
swer.

The Boise program, set for Friday, 
Oct. 28 at its usual location of the 
Boise Centre on the Grove, will be 
headlined by Ninth Circuit Chief 
Judge Sidney R. Thomas, our neigh-
bor from Montana. Judge Thomas, 
who addressed the conference two 
years ago on the eve of his beginning 
work as the Ninth Circuit Chief 
Judge, will talk about the current 
state of the Ninth Circuit Court of 
Appeals, and important initiatives 
he is pursuing in his work as chief 
judge. We hope to enlist his insight 
and assistance with other parts of 

the program as well, which will in-
clude the same topics and faculty 
as described above for the Fort Hall 
conference. 

Each conference will include a 
fi rst-class luncheon, along with re-
marks from Walt Sinclair, the cur-
rent president of the Idaho chap-
ter of the Federal Bar Association.  
(Starting this year, the Idaho chapter 
is partnering with the Idaho federal 
courts in presenting the annual con-
ferences.)  We have invited other spe-
cial guests to participate in the pro-
gram on matters of importance to 
the Idaho federal judiciary.  As those 
details are fi nalized, the program de-
tails will be updated.  

As always, the conferences are re-
markable values.  The cost is only $75 
for lawyers and $35 for la w clerks, in-
cluding the luncheon.  Law students 
can attend for free, but without the 
luncheon. More information can be 
found at the website for the U.S. Dis-
trict Court and Bankruptcy Courts 
for the District of Idaho, (http://
www.id.uscourts.gov) .

B

Ninth Circuit Chief Judge Sidney R. 
Thomas will be one of the many 
distinguished speakers at the annual 
Bench-Bar Conference held in East 
Idaho and Boise this fall.
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 Bridging the Gap: Transitioning Law School
Legal Writing Skills to Practicing Law
Jason Dykstra

Busy supervising partners, 
judges, and law clerks prefer 

concise and clear legal writing.1

 couple of years ago, a 
student returned from a 
summer internship with a 
small fi rm and immediately 
bee lined for my offi  ce.  The 
senior partner overseeing 

the student’s work did not like his 
law school style of legal writing.  
I explained that law school legal 
writing classes focus on teaching 
the critical analysis skills needed 
to successfully practice law.  
Stylistically, however, law school 
legal writing diff ers somewhat from 
writing in practice.  The student 
and I discussed a few tweaks to his 
legal writing to make it practice 
ready.  

This article follows up on our 
conversation.  It is designed to help 
transition the legal writing skills 
honed in law school to the practice 
of Law.  

First, let’s discuss organization

Whether in law school or the 
practice, good legal writing is 
clear, concise, and engaging.  In 
organizing legal arguments, good 
legal writers remain mindful of 
their audience.  In practice, busy 
supervising partners, judges, and 
law clerks prefer concise and clear 
legal writing.1  

Typically, the legal analysis 
of an issue is discussed using a 
framework comprised of four basic 
components:
1. Either a conclusion or a statement 
of the legal issue,
2. An explanation of the applicable 
law,
3. An application of the law to the 
facts of your case, and
4. A conclusion. 2 

Over time, this framework has 
proven an eff ective structure for 
legal analysis.3  

In law school, most students 
learn to organize discussions 
by using some variation of 
this format.  Usually, students 
learn a mnemonic to facilitate 
remembering this structure.  
These mnemonics include the 
familiar IRAC formula (Issue-
Rule-Application-Conclusion), the 
newer CREAC format (Conclusion-
Rule-Explanation-Application-
Conclusion), and veritable alphabet 
soup of similar legal analysis 
paradigms.4  Mostly, these formats 
prove functionally equivalent.

However, the CREAC and 
IRAC formats diff er in one critical 
component, the initial conclusion.  
By placing a premium on “issue-
spotting,” the IRAC formula works 
great for test taking.5   However, 
the IRAC format deprives the 
reader of an up-front summary 
of the discussion that follows.  As 
such, the IRAC format tends to 
inhibit effective interoffice memo 
and brief writing.6   

In contrast, the CREAC format 
begins with an initial conclusion 
that predicts the outcome of the 

A

issue.  This conclusion orients the 
reader by both foreshadowing 
the following discussion and by 
illuminating the relevance of 
particular details that follow.7   As 
such, an initial conclusion can 
prove more beneficial than a 
general statement of the issue.8 
In transitioning law school legal 
writing to the practice, consider 
including your conclusions up 
front.  For concise arguments, a 
conclusion embedded in a point 
heading may suffi  ce.   

But skilled legal writers adapt 
the organization of their briefi ng 
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Drafting case illustrations provides a good teaching tool 
to reinforce the basic skills of case analysis and an 

effi  cient method to assay student progress.

to fi t the legal issues.  For example, 
a fraud claim requires establishing 
nine elements in Idaho.9   Briefing 
a motion on a fraud claim might 
prove unwieldy with either a large 
explanation discussing all nine 
elements or nine separate CREACs 
for each element.  

Instead, the writer might adapt 
the CREAC format.  The discussion 
still commences with an initial 
Conclusion, orienting the reader 
and predicting the outcome of the 
fraud issue.  Next, the analysis could 
include a legal Rule that synthesizes 
the Idaho law governing fraud and 
introduces the elements.  Thereaft er, 
each of the nine elements could 
be concisely addressed with 
a separate Explanation of the 
relevant legal standard and an 
Application applying that standard.  
Eff ectively, the organization of the 
argument might be described as a 
“CREAEAEAEAEAEAEAEAEAC” 
format.

Likewise, a very concise legal 
issue may not warrant a full CREAC 
analysis.  Thus, skilled legal writers 
tailor the organizational format 
to facilitate concise and clear legal 
writing. 

Next let’s discuss handling precedent

Legal writing in law school 
places a heavy dependence on using 
case illustrations to explain the law 
pertaining to each issue.  A case 
illustration consists of a detailed 
explanation of a prior judicial 
decision.  Most case illustrations 
include a short statement of the 
legally relevant “trigger facts” that 
proved key to the holding in the 
prior case.10  Case illustrations also 
include the court’s holding and 
reasoning.11  

Case illustrations provide a 
great training ground for law 
students.  Draft ing case illustrations 
recursively reinforces some of the 
fi rst skills learned in law school, 
the ability to read legal opinions 
and to paraphrase the key material.  

As such, draft ing case illustrations 
provides a good teaching tool to 
reinforce the basic skills of case 
analysis and an effi  cient method to 
assay student progress.  

However, case illustrations tend 
to be less valued in the practice.  For 
example, one student interning at 
a law fi rm recently approached me 
befuddled as to why a supervising 
attorney continually axed case 
illustrations from memos and draft  
briefs.  In short, I suspect effi  ciency 
might provide the best answer.  

Good legal writing refl ects the 
concise and clear writing style 
preferred by attorneys, judges, 
and law clerks.  Simply, not 
every explanation of a legal issue 
needs multiple supporting case 
illustrations.12  When the applicable 
law is clear-cut, no case illustration 
is really needed.13  For example, 
a description of the standard 
applicable to motions for summary 
judgment can be distilled into a 
rule in a paragraph or two.  This 
well-established standard does not 
need further explanation with case 
illustrations.  Instead, the standard 
can be effi  ciently explained by a 
rule supported with legal citations.   

Likewise, another primary 
purpose served by case illustrations 
is to prove that the law really is as 
described by the writer.14 However, 
in practice, a lawyer is ethically 
obligated to not knowingly make 
any false statements of fact or law 
to any tribunal.15  As such, a legal 
citation bolstered by the lawyer’s 
professional duty of candor toward 

the tribunal supplies adequate 
proof that the rule is as described.  
The legal citation provides the 
reader with the ability to review the 
authority.  And responsive briefi ng 
and oral argument provide ample 
opportunity to rebut any liberties 
taken in briefi ng.  

So, when should the legal writer 
use case illustrations in memos or 
briefs?  Whenever the utility exceeds 
the required real estate.  Like all 
choices in legal writing, the writer 
should remain mindful of the 
preferences of the audience.  Two 
common scenarios arise in briefi ng 
where a case illustration can 
prove particularly eff ective.  These 
scenarios exist at opposite ends of 
the precedent spectrum.  

First, when mandatory authority 
exists from nearly factually 
identical precedent.  Here, the case 
illustration provides the perfect 
vehicle to remind the court of 
the existing precedent, the spot-
on factual similarities, and the 
underlying reasoning that compels 
reaching the same conclusion.  

Second, when the issue proves 
novel in the applicable jurisdiction.  
When the legal writer asks the 
court to determine the undecided, 
analogous case illustrations from 
other jurisdictions can help 
persuade the Court to reach a 
similar decision. 

In the middle of the precedent 
spectrum, between mandatory 
authority and the unprecedented, 
consider bolstering your legal 
analysis with parentheticals.  
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Parentheticals consist of additional 
text enclosed in parentheses that 
follows your citation.  For example: 
Kennedy v. Collagen Corp., 161 
F.3d 1226, 1230-31 (9th Cir. 1998) 
(noting that faults in an expert’s 
specifi c methodology go to the 
weight aff orded the testimony 
rather than its admissibility).    

The participle parenthetical 
beginning with a gerund (an “-ing” 
word) such as “holding” can work 
great to concisely explain relatively 
straightforward cases.  Also, as part 
of a string cite, parentheticals can 
work eff ectively to demonstrate 
that the law is well-settled.  Last, 
parentheticals can eff ectively 
integrate persuasive, pithy quotes 
from cases that don’t warrant a 
more detailed discussion. 

So, with a few adaptations, 
the legal writing skills honed in 
law school can be refi ned for the 
practice.  
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IN MEMORIAM

Benjamin Calvin Rice 
1938- 2016

Benjamin Calvin Rice died peace-
fully at home with 
his wife at his side 
on April 18, 2016, 
in South Jordan, 
Utah. Ben was 
born October 12, 
1938, in San Ber-
nardino, Califor-
nia, to Robert El-
zie Rice and Mar-
tha Francis Harris.

He met his wife, Loneta Pettit, on 
a blind date in Bakersfield and they 
were married in the Manti Temple 
on November 2, 1962. Ben and Lo-
neta are the parents of 15 children: 
Ben (Debbie) Rice, Jim (Tish) Rice, 
Debi (Steve) Mortensen, Becky 
(Rick) Ware, Michelle (Paul) Hig-
ginson, Elizabeth (Guy) Terpening, 
Raymond (Courtney) Rice, Martha 
(Trenton) Hill, Dan (Marian) Rice, 
Anna (Jeremy) Clark, Cathy (Der-
ek) Korby, Tamara (David) Kenney, 
John Rice, Austin (Kim) Rice, Jessica 
(Joel) Beevers. They have 48 grand-
children and 14 great-grandchildren. 

Ben practiced law for 35 years in 
Idaho, enjoyed painting and work-
ing outdoors, and spent his retire-
ment surrounded by family in North 
Carolina, Florida, and Utah. During 
his retirement, he served as a temple 
worker in the Columbia, South Car-
olina Temple every Saturday for four 
years. 

Ben was preceded in death by his 
mother and stepfather, Martha and 
John O’Connor, and his brothers, 
Frank and Jim. 

D. Fredrick Hoopes 
1940 - 2016

D. Fredrick Hoopes, 75, of Idaho 
Falls, passed away 
July 12, 2016, at 
Hospice of East-
ern Idaho Home.

Fred was born 
Oct. 3, 1940, in 
Rexburg, Idaho, 
to Dan Bickmore 
Hoopes and Verna 
Bertha Grimmett 
Hoopes. He graduated from Idaho 
Falls High School.

On Oct. 11, 1969, he married Sid-
ney Combs in Fayetteville, Ark. They 
have two daughters, Rachel and Sar-
ah.

After graduating from law school 
at Texas Tech University in Lubbock, 
Fred was admitted to practice law in 
1973. He attended undergraduate 
school at Brigham Young University 
and American University in Wash-
ington, D.C., while employed by the 
late Senator Frank F. Church.

He joined the law firm of Hop-
kins Roden Crockett Hansen & 
Hoopes in January 1982. He was an 
adjunct professor and visiting lectur-
er at the University of Idaho College 
of Law in Moscow, Idaho.

Fred was a recipient of the Thur-
good Marshall Liberty Award from 
the American Civil Liberties Union 
of Idaho for the successful defense 
of a death row inmate. He was a fel-
low in the American College of Trial 
Lawyers. Fred was given the Distin-
guished Lawyer Award by the Idaho 
State Bar in 2014. He was a president 
of the Idaho State Bar and a presi-
dent of the Idaho Trial Lawyers As-
sociation. Fred was a member of the 
Board of Governors for the Associa-
tion of Trial Lawyers of America and 

a member of the Board of Directors 
for the Idaho Association of Crimi-
nal Defense Lawyers. He served on 
the Idaho Supreme Court Advisory 
Committee on Evidence. He was a 
fellow of the American Bar Founda-
tion.

Fred was also active in public 
and community affairs. He enjoyed 
reading and politics. He was a proud 
Idahoan who loved the outdoors. He 
was an angler and a wrangler; he was 
an avid fly fisherman, a fly tier and 
owned quarter horses and mules. 
His two grandchildren were the joy 
of his life.

Fred is survived by his loving wife 
of 47 years, Sidney Hoopes of Idaho 
Falls; daughter, Rachel Virginia 
(Jeff) Dolven of Gig Harbor, Wash.; 
daughter, Sarah Elizabeth Hoopes of 
Boise, Idaho; brother, John (Lynette) 
Hoopes of Arizona; sister, Kathryn 
(Bruce) Flint of Idaho; sister, Kristine 
(Wayne) Reynolds of Utah; brother, 
William (Vonnie) Hoopes of Ari-
zona; sister, Pamela (Rick) Welsh of 
Utah; and two grandchildren.

Hon. Richard G. Magnuson 
1927 - 2016

Judge Richard G. Magnuson, 89, 
passed away peacefully on July 18, 
2016, at his home in Wallace, Idaho, 
just a few short blocks from where 
he was born. Always a boy from 
Wallace, he carried with him a deep 
love of his hometown and a wealth 
of knowledge and memories about 
all things related to the Silver Valley 
and its rich mining history.

Judge Magnuson was born on 
April 5, 1927, the second of three 
sons to his parents, Harry and Mary 
Magnuson. A member of the Great-
est Generation, he grew up during 
the Great Depression, steeped in the 
work ethic of his parents and the joys 

Benjamin Calvin Rice D. Fredrick Hoopes
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of a small town boyhood. Working 
at his Italian grandparents’ farm in 
Harrison for many summers along-
side his brother 
and cousins was 
an experience that 
shaped his life and 
provided fodder 
for many dinner 
table stories. Most 
of these stories 
involved his be-
loved grandfather, 
Nono.

Richard graduated from Wallace 
High School in 1944 and started col-
lege at the University of Idaho as a 
member of Sigma Nu fraternity. His 
college career was interrupted by a 
stint in the U.S. Army, after which he 
moved back to Moscow to continue 
his education.

On July 7, 1947, his life changed 
forever when he caught the eye of a 
pretty girl from Mullan, Elsie John-
son, at his summer job at Hecla Min-
ing Company. He and Elsie married 
on Sept. 10, 1950, and enjoyed nearly 
66 years of “pure bliss.”

Richard graduated from the Uni-
versity of Idaho in 1951 with his law 
degree. He returned to Wallace to 
practice law in the Tabor Building. 
He was appointed Deputy Prosecu-
tor under Bob Fanning in 1957, and 
was elected Shoshone County Pros-
ecutor in 1960.

After more than 18 years in the 
Prosecutor’s office, Richard returned 
to private practice in 1977 in the 
Shoshone Building with his wife, 
Elsie, running the office. In 1983, he 
began his tenure as District Judge of 
the First Judicial District, a position 
he held until his retirement in 1991.

Richard had a deep interest in 
and love of the history of the Silver 

Valley mining district. In 1968, after 
a year researching old newspaper ar-
chives from the late 1800s, he wrote 
and published “Coeur d’Alene Di-
ary: The First Ten Years of Hardrock 
Mining in North Idaho.” He delight-
ed in educating anyone interested 
in mining history, and never failed 
to set the record straight if he came 
upon a historical inaccuracy. Locals 
and strangers alike would seek him 
out for his encyclopedic knowledge 
of the area.

Another consuming interest of 
Richard’s was the collecting of trade 
tokens, and in 1977, he published 
The Brunswick Token Story with 
Paul White. He spent many happy 
hours in communication with other 
collectors, pursuing and chronicling 
his collection.

A member of Wallace Elks 
B.P.O.E No. 331 and the Wallace Gy-
ros, Richard enjoyed many friend-
ships that spanned decades and tran-
scended age. 

Richard is survived by his wife of 
65 years, Elsie, of Wallace; his son, 
Rick (Amy) Magnuson of Los Al-
tos, Calif.; his daughter, Janet (John) 
Morse of Mercer Island, Wash.; and 
his daughter, Julie Magnuson of Wal-
lace. He is loved by his nine grand-
children: Charles, Molly (Matt) 
Woodward, Max and Natalie Mag-
nuson, and Eric, Paul, Dave, Brad 
and Emily Morse. He is also sur-
vived by his brother, Bob Magnuson 
of Spokane, Wash.; and numerous 
nephews, nieces and cousins. 

Nicholas Beermann 
1972-2016

Nicholas Beermann passed away 
suddenly and unexpectedly on July 
30, 2016. Nick traveled the world 

and spoke several languages, giving 
him a multi-faceted perspective that 
he generously shared with others. 
Nick packed in 
many amazing ex-
periences in his all 
too brief 44 years.

Nick cared 
deeply about his 
family and loved 
to share his fam-
ily adventures.  He 
was a loving fa-
ther, with five chil-
dren, who he cared for deeply. 

Nick was a partner in a firm’s 
Seattle office. He practiced in all ar-
eas of employment and labor law 
with an emphasis in employment 
contracting and dispute resolution, 
corporate governance and internal 
investigations, and privacy law.

In 2008 and 2009, Nick worked 
in-house for a multinational finan-
cial corporation in Tokyo, Japan and 
regularly represented multinational 
and foreign companies doing or 
seeking to do business in the U.S., or 
clients facing Dodd-Frank/Sarbanes-
Oxley issues. He also had a back-
ground in healthcare and corporate 
law.

Jack Furey 
1920 - 2016

Idaho’s most senior attorney,  Jack 
B. Furey, died on July 16, 2016, at 
home with his family in attendance. 
Born December 9, 1920, Jack was 
the youngest of five children born 
to Sherman F. and Julia B. Furey.  He 
received his earliest education in the 
one-room school at White Knob, 
where his mother taught. As a con-
sequence, he was placed in charge 
of starting the daily fire in its wood 

Richard G. Magnuson Nicholas Beermann
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stove. He rode his horse bareback, 
“because it was warmer,” to get there 
before the others.

Because his parents wanted him 
to have the best education available, 
they placed him with relatives in Los 
Angeles to attend ninth grade. While 
there, however, he also learned the 
art of rope-spinning, Will Rogers 
style, from a rodeo performer – and 
mastered the cello as well. He then 
returned to Idaho where he attended 
and graduated from Pocatello High 
School. 

Self-taught with the drums, he 
took his percussive chops to the Uni-
versity of Idaho where he quickly 
immersed himself in the swing-era 
dance band scene, playing weekly 
gigs at the Student Union Building 
and the Moscow Elk’s hall. He was 
also the musical director of Sigma 
Chi fraternity and he was leader of 
the Vandal pep band.  He was play-
ing with the Joe Titus Orchestra in 
Lake Tahoe one summer when Ti-

tus was drafted, 
effectively ending 
Jack’s career as a 
professional musi-
cian.

Having met 
and married Nan-
cy June Stafford, 
Jack completed 
law school in 1948 
and returned to Custer County to es-
tablish roots. They bought a ranch at 
the mouth of the Pahsimeroi River 
and Jack ran against the incumbent 
county prosecutor. He won, by a 
margin of just seven votes, and there-
after built a successful law practice 
around that office. 

Custer County Attorney for 17 
years, Jack was instrumental in elec-
trifying Custer County, bringing 
power to the Salmon River Electric 
Co-Op in 1959. He added on to the 
little house that came with the ranch. 
“It had no insulation and we’d wake 
up with frost on our pillows,” he said.   

He dug a foundation by hand 
after the work day in town, and the 
family home took shape.  There, they 
raised two children.  He also ranched 
right along and developed much of 
the privately-owned real estate in the 
Stanley Basin (including the Shaw 
ranch, the Thousand Springs ranch, 
the Goat Falls ranch and the Obsid-
ian, Iron Creek and Fisher Creek 
Subdivisions) with his partners Lou 
Racine and brother Sherm Furey, Jr.  

Jack’s life was truly one well and 
fully lived and he will be sorely 
missed – not just by the family he 
loved but by nearly all with whom 
he came in contact over most of 
a century.  Jack was preceded in 
death by his parents and siblings 
and leaves his beloved wife, Nancy 
June; his daughter, Kit; son, Pat and 
daughter-in-law “Tammikins”; and 
five grandchildren and three great 
grandchildren.

Jack Furey
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Kelly A. Cameron named managing 
partner of Perkins Coie’s Boise office

BOISE  — Perkins Coie announces 
that Kelly A. Cam-
eron has been 
named manag-
ing partner of the 
firm’s Boise office.  
Kelly succeeds 
Robert Maynard, 
who served in the 
role since 2007.  
Perkins Coie’s 
Boise office opened in 1997.

“Kelly has an outstanding repu-
tation in Boise for the exceptional 
legal counsel he provides his clients 
and his commitment to the com-
munity,” said John Devaney, Perkins 
Coie’s firmwide managing partner. 

Kelly counsels clients on intel-
lectual property and trade secrets, 
noncompetition and non-solicita-
tion agreements, unfair competition 
claims and claims arising under the 
federal Computer Fraud and Abuse 
Act.  He also represents employment 
and business clients in multi-party 
product liability litigation, complex 
commercial disputes, regulated in-
vestment advisor and broker litiga-
tion and contract disputes.  

Kelly is active in pro bono work, 
having been involved in civil rights 
and constitutional litigation in fed-
eral District Courts, the United 
States Courts of Appeal and the Su-
preme Court of the United States.  
Kelly’s community involvement in-
cludes supporting Friends of Zoo-
Boise (board member, 2011 - 2016) 
and Opera Idaho (board member, 
2011 - 2016).  He earned his J.D. 
from Washington and Lee University 
School of Law and received his B.A. 
from Brigham Young University.

Attorney Dana Hofstetter 
joins Hawley Troxell

BOISE — Hawley Troxell is pleased 
to announce that 
attorney Dana 
Hofstetter has 
joined the firm. 
Hofstetter is a 
transactional at-
torney specializ-
ing in business, 
real estate and 
renewable energy 
law.

“The addition of her water rights 
practice as well as her extensive ex-
perience in real estate and renewable 
energy will enable us to provide an 
even deeper level of service to our 
growing client base.” said managing 
partner Nicholas Miller.

In addition to her expertise in 
water and environmental law, Hof-
stetter has prior experience in land 
and resource management plan pro-
ceedings; advising on state and fed-
eral public land laws; public land 
approvals, including rights of way, 
permits, and land exchanges and dis-
claimers of interest.

Hofstetter received her J.D. and 
M.A. from the University Of Califor-
nia in Berkeley, California and her 
B.A. from Princeton University.

LaFranchi joins Andrade  
Legal as Fellow

BOISE — Attorney Courtney LaF-
ranchi has joined the immigration 
firm Andrade Legal as an UC Davis 
Public Interest Legal Fellow. 

Ms. LaFranchi’ s work will focus 
upon supporting Central American 
and Mexican nationals seeking asy-
lum who have been released from 
immigration detention facilities in 
cooperation with the Catholic Legal 

Immigration Network’s work with 
the CARA family detention pro 
bono project.  Ms. LaFranchi will 
also work on the 
firm’s pro bono 
docket and policy 
work.  

Ms. LaFranchi, 
a 2016 graduate 
of the UC Davis/
King’s Hall School 
of Law, will work 
in the firm’s Boise 
and Ontario offic-
es.  Ms. LaFranchi 
is Andrade Legal’ s second UC Davis 
Public Interest Legal Fellow.

New firm does mediation

BOISE — Brooke A. O’Neil and 
Sarah E. Scott, formerly with Finch 
~ O’Neil Law Office, P.A., are pleased 
to introduce their new law and 
mediation firm, 
Law/Alternatives/
PLLC.  With a 
combined expe-
rience of almost 
45 years, Brooke 
and Sarah special-
ize in family law 
(including adop-
tion), guardian-
ships/conservator-
ships, estate plan-
ning, trusts, elder 
law, and probate.  
Their mediation 
practice focuses 
on child custody 
disputes and el-
der care issues.  
Law/Alternatives/
PLLC’s new office 
is located at 2404 Bank Drive, Suite 
301, Boise, Idaho   83705.  For more 
information, please visit the firm’s 
website, www.lawalternativesidaho.
com, or call (208) 917-1161.

Kelly A. Cameron Dana Hofstetter Courtney LaFranchi

Brooke A. O’Neil

Sarah E. Scott
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Western States Water  
Council elects Jerry Rigby

REXBURG — Attorney Jerry R. 
Rigby, Andrus & Rigby Law, PLLC, 
who specializes in water rights, was 
recently elected as chair of the West-
ern States Water Council (WSWC), 
which was created by western gover-
nors in 1965 to provide expert advice 
on water resources matters.

Rigby, a former chair of the Ida-
ho Water Resource Board, is one of 
three Idaho representatives to the 

Council named by Governor Butch 
Otter. 

Rigby is a second-generation rep-
resentative and chair of the organiza-
tion, following in the footsteps of his 
father, Ray W. Rigby.

The mission of the Council is to 
ensure that the West has an adequate, 
secure and sustainable supply of wa-
ter of suitable quality to meet its di-
verse economic and environmental 
needs now and in the future.  

 “The impact of the Council on 
issues of interest to Idaho and Ida-

ho’s water users should not be over-
looked or undervalued,” said Rigby.  
“The combined voice of the 18 west-
ern states carries greater weight and 
influence than any 
single state alone, 
and that is why 
Idaho’s participa-
tion in the Coun-
cil’s activities is so 
important. Idaho 
has greatly benefit-
ted from the work 
of the Council.” 

Jerry R. Rigby
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AILA and IVLP Sponsor Local Citizenship Day 2016
A. Denise Penton 

his year the Idaho Chapter of 
the American Immigration 
Lawyers Association (AILA) 
celebrates its third year. Idaho 
AILA has worked to improve 

relationships with stakeholders who 
work and participate in issues re-
lated to immigration. This includes 
maintaining liaisons with each of 
the government agencies who man-
age immigration related issues such 
as the U.S. Citizenship and Immigra-
tion Service, U.S. Immigration and 
Customs Enforcement, the U.S. De-
partment of Homeland Security Of-
fice of Chief Counsel, U.S. Customs 
and Border Protection, and the Port-
land Oregon Immigration Court sit-
ting in Boise, Idaho.   Idaho AILA 
also has a list serve for the benefit of 
their members which allows them 
to more easily discuss unique ques-
tions of law and determine trends 
occurring within the immigration 
practice area.

For the third year in a row, Idaho 
AILA and the Idaho Volunteer Law-
yers Program (IVLP) will be spon-
soring National Citizenship Day, 
Sunday, September 18, 2016, at the 
Hispanic Cultural Center in Nam-
pa, from 10:00 am to 5:00 pm.  Last 
year’s National Citizenship Day was 
a great success.  Numerous volun-
teers, including attorneys, legal assis-
tants, law students and interpreters, 
donated their time to provide legal 
and interpretation services.  With 
these generous donations of servic-
es, many participants received help 
in preparing their Applications for 
Naturalizations and help to realize 
their dream of becoming U.S. Citi-
zens. 

This year, we are again seeking 
the pro bono services of interested 

attorneys, legal assistants, law stu-
dents and interpreters to assist in 
the preparation and review of eli-
gible immigrants’ Applications for 
Naturalization to U.S. Citizenship.  
Because IVLP is helping sponsor the 
event, attorney participants have the 
added benefit of legal insurance cov-
erage through the IVLP program for 
their participation. 

In preparation for the event, Con-
cordia University Immigration Law 
Professor, Nicole Derden and Immi-
gration Attorney A. Denise Penton 
will offer training, “The Attorneys’ 
Role in Preparing Form N-400, Ap-
plication for Naturalization to U.S. 
Citizenship,” on Tuesday, September 
6, 2016, 10:00 am to 12:00 pm at the 
Idaho Law Foundation, and again 
on Wednesday September 14th at 
6:00 pm - 8:00 pm at Concordia Uni-
versity (MCLE credits pending). 

This CLE is offered at no cost 
with a pledge to provide two hours 

of volunteer services at National Cit-
izenship Day.  If you have any ques-
tions or are interested in learning 
more about AILA please contact the 
Pro Bono Chair, A. Denise Penton 
adpenton@pentonlaw.com, Chair 
Chris Christensen cchristensen@an-
dradelegal.com, Vice-Chair Angela 
Levesque angela@levesquelaw.us, or 
Secretary/Treasurer Nicole Derden 
nicole@idahoimmigrationlawyer.
net.

T

At the 2015 naturalization ceremony are, from left, Nahimana Emili-
enne, Steve Ormiston, Yves Ndayishimiye, Sentore Elia and Kate Ormis-
ton. Steve and his daughter worked together on a pro bono case that 
established citizenship for two refugees from Africa. The AILA and IVLP 
are again organizing assistance for immigrants.

Photo courtesy of Steve Ormiston



The Advocate • September 2016 73

Center for Community & Justice
IRC 501(c)(3) Tax Exempt Organization

Providing Immigration Legal Services for Low Income Clients
Les Bock - Staff Attorney

lesbock@comunidadyjusticia.org |208.378.1368

Bradford S. Eidam
Representing Injured Workers  

throughout Idaho

• Workers’ Compensation Specialist  
certified by the I.T.L.A.

• Past President,  
Idaho Trial Lawyers Association

208-338-9000

300 E. Mallard Drive, Suite 145
P.O. Box 1677 
Boise, ID  83701
www.eidamlaw.com
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2016 Annual Meeting Delivers Networking and Learning
Mahmood U. Sheikh

Thursday evening, a lively 
reception honored senior 

members of the bar with the 
Milestone Celebration.

he Idaho State Bar held its 
Annual Meeting July 13-15, 
with its typical camaraderie, 
stimulating conversation 
and friendship. The record-

setting crowd attended CLEs, 
awards ceremonies and numerous 
opportunities for socializing.

The event began with the 
President’s Reception and the 
Distinguished Lawyer & Jurist 
Awards Dinner. The recipients of 
the 2016 Distinguished Lawyer 
Award were Dale G. Higer of 
Boise, Wendy J. Olson of Boise, S. 
Richard “Dick” Rubin,of Boise, and 
Robert E. Williams III of Jerome. 
In the category’s second year, the 
Distinguished Jurist Award was 
presented to Judge Karen L. Lansing 
of the Idaho Court of Appeals. 
The evening was capped with a 
Hospitality HQ. 

On Thursday morning, Keynote 
speaker Paulette Brown, President 
of the American Bar Association, 
spoke about the need for tolerance, 
diversity and justice. 

A wide range of CLEs were 
off ered all day Thursday and 
Friday. At Thursday’s Service 
Awards Luncheon, eight lawyers 
and one judge were honored. The 
Outstanding Young Lawyers of the 
Year Award was presented to Sunrise 
A. Ayers of Boise and Michael 
W. Brown of Rexburg. When the 
Awards program concluded the 
Idaho Law Foundation held its 
Annual Meeting and elected Craig 
L. Meadows of Boise as President.

During the aft ernoon break, 
representatives from the Ada 
County Boys & Girls Clubs were 
on hand to thank attendees for 
donating sports equipment, art 

supplies, games, science toys, gift  
cards and cash. And on Thursday 
evening, a lively reception honored 
senior members of the bar with the 
Milestone Celebration: Honoring 
25, 40, 50, 60, & 65 Years of 
Admission.  

The ever-popular “Lessons from 
the Masters” CLE featured Judge 
Deborah A. Bail of Boise, Donald 
L. Burnett of Moscow and Guy G. 
Hurlbutt of Boise. 

At the Social Networking 
Luncheon, the Family Law Section 
received the Section of the Year 
Award. The Advocate Awards were 
also presented. Finally, the fl agship 

CLE “Transitioning from the 
Practice of Law: Tools & Resources 
Await” wrapped up the Annual 
Meeting. 

Fun Facts: *Immediately 
available Annual Meeting Statistics 
date back to 1986.

T

Photo by John Glen Hall

Robert E. Williams III, of Jerome, accepts the Distinguished Lawyer 
Award from his longtime law partner Jim Meservy, right.
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l 564 individuals attended the 2016 
ISB Annual Meeting. This ranks as 
the 2nd most attended since 1986. 
The turnout was a 5.8% increase 
from the previous Annual Meeting 
held in Boise in 2012. 
l 333 attorneys/judges attended 
the 2016 ISB Annual Meeting. This 
represents the largest attorneys/
judges turnout at the Annual 
Meeting since 1986. 
l 29 corporate partners and 
nonprofit entities exhibited at the 
2016 ISB Annual Meeting. This 
represents the most booths in 
Exhibition Hall since 1986. 
l Corporate sponsors - 
Platinum: Idaho Trust Bank and 
LawPay Credit Card Processing
Gold: Tenant Realty Advisors
Silver: Abila, ALPS, Clio, Concordia 
University School of Law, Idaho 
State Bar Family Law Section, 
Fourth District Bar Association and 
University of Idaho College of Law 
Bronze: BizPrint, Casemaker, M & 
M Court Reporting Service and 
Ricoh.

  

This represents the largest  
attorneys/ judges turnout at the  

Annual Meeting since 1986.

Idaho State Bar Commissioner Trudy Fouser, right, passes the role of 
president to Dennis Voorhees.

Charles Blanton of Boise, honored for his many years of membership in the bar, regaled the group with 
some brief observations and light-hearted ribbing.

Following photos by Dan Black
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20’s 30’s 40’s 50’s 60’s 70’s 80’s
1

13

56
60

78

43

90’s
2

74

ISB Annual Meeting
Attendees by Decade of Birth

Oldest Attendee: Age 90, Average Attendee: Age 55, 
Youngest Attendee: Age 27

50’s 60’s 70’s 80’s 90’s 00’s 10’s
4

22

49 49

58

93

52

ISB Annual Meeting Attendees 
by Decade of Admission to ISB

Highest Admittee: 65 years, Average Admittee: 22 years,
Lowest Admittee: May 2016 (4)

ISB Commissioner Michelle Points of Boise encourages Judge 
James Morfi tt of Caldwell to share a few thoughts at the Mile-
stone Celebration Reception.

ISB Commissioner Tim Gresback from Moscow 
welcomes American Bar Association President 
Paulette Brown, who spoke about justice, com-
munity service and diversity in her keynote ad-
dress. At the Annual Meeting Mr. Gresback and 
Trudy Fouser, Boise, formally stepped down 
after serving three years on the Commission.

DEmOGR aPHIC aL POtPOURRI OF at tENDEES 
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Boise attorney Tenielle Fordyce-Ruff, right, hands the “Best Cover 
Photo Award” to Sharon Cuslidge. Ms. Cuslidge is a legal secretary 
at Givens Pursley in Boise and took the cover photo of a moose 
that ran on the cover of November/December 2015 issue.

The Family Law Award of Distinction was presented to Susan Roy 
of Twin Falls,  for her longtime devotion and service to the field.

ISB Annual Meeting Attendance  
by Idaho Judical Districts

DEMOGR APHIC AL POTPOURRI OF AT TENDEES 

All remaining Law Schools  had 4 or less.

ISB Annual Meeting 
Attendance by Law School

162 13 13 8

7 55

221106

ISB Annual Meeting   
Attendance by Gender

1st District 

15

2nd District  

14

3rd District  

14

4th District 

214

5th District  

25
6th District  

12

7th District  

16

Outside Idaho  

17
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Deborah Ferguson smiles after being presented with the Service 
Award. Her husband, Rick, is at her side.

President and Co-founder of the Orange County Veterans Legal 
Institute Antoinette Balta presents a CLE program exploring vet-
erans needs for legal services.

The Idaho State Bar presents athletic equipment, art supplies, games, toys and gift cards to the Boys and 
Girls Club of Ada County. American Bar Association President and Annual Meeting Keynote Speaker Pau-
lette Brown supports Boys and Girls Clubs around the country, making the organization an obvious recipi-
ent for the 2016 Annual Meeting’s Community Service Project.
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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark 
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and CRPC® 
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member 
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_VasW

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management 
firms, your clients can now receive unbiased advice and long-term planning to help secure 
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices 
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Wealth Management  
1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest




