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We like landlords.
We just don't represent them.

TRA

Tenant Realty Advisors

Tenant Realty Advisors is the only Boise-area commercial
real estate firm totally focused on the tenant’s best interests.

We are commited to finding the best solution for your business. At TRA, we will:

Evaluate your real estate needs
Provide detailed market research and information
Conduct a systematic search for space that fits your requirements

Negotiate the best deal for you Tenant Realty Advisors
Strategically evaluate your real estate portfolio

Before you renew a lease or consider options for new or expanded space, call us.

BILL BECK| FOUNDER GREG GADDIS| PRINCIPAL KAREN WARNER | PRINCIPAL
39 years experience 11 years experience 20 years experience
(208) 333.7050 Office (208) 333.7052 Office (208) 333.7055 Office
(208) 841.3530 Mobile (208) 869.9294 Mobile (208) 871.6424 Mobile
beck@TenantRealtyAdvisors.com greg@TenantRealtyAdvisors.com karen@TenantRealtyAdvisors.com

950 West Bannock Street, Suite 530 Boise, ID 83702 | www.TenantRealtyAdvisors.com
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PILLAR noun.

/‘pil-ar)/
Reliably providing
essential support.

Injury law is all we do. And we do it right.

Through referrals and fee-split/co-counsel
arrangements, we help lawyers, their
clients, family members and friends with
injury claims.

We also just answer questions.

Call us.

AV Preeminent® rated
Listed in The Best Lawyers in America®

Benchmark Litigation Local Stars HOLZER EDWARDS, CHTD.

. . —— IDAHO’S INJURY LAWYERS =—
Listed in SuperLawyers

2011 Idaho Trial Lawyer of the Year

CONSIDER US THE PILLAR for Idaho personal injury law.

1516 WEST HAYS STREET | BOISE,ID83702 | P208.386.9119 | F208.386.9195 |
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MILLENNIUM

SETTLEMENT CONSULTING

PLAN MORE. EXPECT MORE.

Structured Settlements
Proprietary Attorney Fee Solutions
Medicare Set-Asides
Mediation Attendance
Lien Resolution

-
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About Millennium Audrey Kenney ! “ -
Millennium Settlements leads the way by offering Millennium Settlements " ]
the most comprehensive advisory services and Settlement Consultant ‘ i /
innovative financial programs in the industry. Visit (208) 631-7298 %
us at www.msettlements.com akenney@mesettlements.com

s
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What if you could see your malpractice insurance premium as an investment in your law firm
rather than just another expense? With ALPS, you're not buying a policy. You're buying a promise.

Ready to apply now? Visit www.alpsnet.com/get-a-quote.

& ALPS

The nation's largest direct writer of
lawyers’ malpractice insurance.

(800) 367-2577 e www.alpsnet.com e learnmore@alpsnet.com
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LAWPAY TR

THE WAY ATTORNEYS GET PAID

c} Cooks, Brooks
& Johnson, PLLC.

Pay Invoice

"l
est A
75%

55%

Integrated Planning ond Solutions for
Individuals and Their Businesses

___
]I 35% :
IT"S ESTIMATED THAT - i

OVER 75% OF BILLS
WILL BE PAID OMLIME

Caaks, Reoaks
& Juhnaen, PLLC,

IDAHO STATE BAR

Completely Secure k)
=

Invoice Payment

Paymant Detal

et b

2010 ! 2013 s ril-g. 2019

— BY2019. —

The proven payment solution for lawyers.

Managing payments and growing revenue for over 30,000 law
firms in the US, lawPay is the only solufion recognized by the ABA.
Designed specifically for the legal industry, LlawPay guarantees
complete separalion of sarmed and unearned lees, giving you the
confidence and peace of mind your credit card transactions are

handled the right way

LawPay.com/ISB | 866.376.0950

VISA @ oiscover =z

Trust Account
Compliant

%1

11

CPERATING

TRUST
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KNOW YOUR STUFF

SNOW TRIAL SERVICES

Our uniquely customized trial simulation service offers
both clients and their law firms a valuable way of testing
the strengths and weaknesses of their case. From jury
selection and full mock trials, through client preparation
and closing arguments, we help increase the odds for a

successful outcome.

L | = SNOW
Nathanael Mitchell, Andrew Morse, Samuel Alba, Nathan Crane and Scott Young. C HRISTENSEN

& MARTINEAU
10 Exchange Place, 11th Floor, Salt Lake City, Utah 84111 | 801.521.9000 | www.scmlaw.com

BENCHMARK LITIGATION,
a national legal directory, honored Gjording Fouser
at a reception in New York City as the

L I T I GAT I O N We received this accolade after they
reviewed our firm’s cases from the past twelve

F I R M O F months and conducted extensive interviews with
our clients and other Idaho litigators.

T H E Y EA R THANK YOU toour clients & colleagues

for making this possible!

201 6 GJORDING | FOUSER

121N. 9th Street, Ste. 600 | Boise, ID 83702 | 208.336.9777 | gfidaholaw.com
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NATIONAL EXPERTISE. REGIONAL LAW FIRM.

Where is it written that the farther away your law firm, the better? Attorneys at
Parsons Behle & Latimer are right here and among the most competent in the country. PARSONS
From acquiring to selling, financing to developing, to workouts and restructuring, our BEHLE &
real estate team has your interests covered. Making it that much easier to choose a law LATIMER

firm in the best location, location, location.

®| 800 West Main Street, Suite 1300 | Boise, ID 83702 | 208.562.4900 | parsonsbhehle.com
IBOISE | LAS VEGAS | PHOENIX | RENO | SALT LAKE CITY | WASHINGTON, D.C.
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ldahoTrust

BANK

For The Ordinary Or Extraordinary,
The Business Opportunity or Dream Vacation

iExpress Line of Credit
> Up to $2,000,000**

252 %APR*
> No Annual Fee

> Interest Only Payments Quarterly
BOISE 208.373.6500 | COEUR D’ALENE 208.664.6448 | WWW.IDAHOTRUST.COM

Member RATE IN EFFECT FOR ALL APPLICATIONS RECEIVED 8/1/16-9/1/16. RATE TIED TO WSJ PRIME MINUS 0.98%, RATE AS OF
FDIC JULY 6,2016. FOR APPLICATIONS RECEIVED AFTER 9/1/16 RATE REVERTS TO WSJ +1.00%. VARIABLE RATE MAY INCREASE, MAY @
CHANGE DAILY. **LINE AMOUNT IS SUBJECT TO 50% OF INVESTMENT ASSETS UNDER IDAHO TRUST MANAGEMENT. Fes
*APR=ANNUAL PERCENTAGE RATE. TERMS AND CONDITIONS APPLY.

CERTIFICATE FROM STRAUS INSTITUTE FOR DISPUTE RESOLUTION

SPINK MEDIATION

EFFICIENT & EFFECTIVE

COMMERCIAL DISPUTES MICHAEL T. SPINK

provides neutrality and Rexibility in

REAL ESTATE | LAND USE

establishing the mediation format
most suitable for successful
TITLE | CONSTRUCTION resolution of your matter.
208 3881092

mspink@spinkbutlercom

EMPLOYMENT DISPUTES

SPINKEHBUTLER:

ATTORNEYS AT LAW

251 E FRONT ST < SUITE 200 - PO BOX 639 - BOISE, IDAHD 83701 - 208.38B.1000 - SPINKBUTLER.COM
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Schlender & Brown PLLC

NEGLIGENCE LAW Medical Malpractice ~ Catastrophic Injuries

AND PRACTICE . . .
FORTHE Has available this Practice Manual !

PATIENT'S LAWYER

2014 2~ Edition. $25.00; Paperback.

amazon.com S HOBLE

“This book is splendidly written in a terse, down to earth style, scrupulously
documented, all designed to quickly eliminate hours of the practitioner’s
time inresearch. I am pleased to recommend this book as a “must have” for the

library of trial lawyers practicing in any of the fifty states in America.”

Hon. Robert C. Huntley

Idaho Supreme Court Justice (Ret.)

“ This is the “go-to” source for Idaho lawyers involved in personal
injury and medical negligence work. Mr. Schlender has compiled and
organized substantive and procedural tips for the busy practitioner
backed up by an analysis of controlling Idaho appellate decisions. It
should constantly be in your briefcase or desk — not just on a
bookshelf.”

Donald W. Lojek

Trial Lawyer
Boise, Idaho
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Weinstein Couture ruc

Experienced Representation for Victims of Mesothelioma,
Dangerous Drugs, and Defective Devices

™ Weinstein Couture is currently accepting referral cases for people with mesothelioma, as well
| asthose who have been injured by the use of faulty medical devices or drugs. Founding partner
on  Benjamin Couture is licensed in Idaho, Oregon, and Washington. Our principal office is located
in Seattle, but we will travel to serve our clients wherever they are located.

Many of our cases are referred to us by other members of the bar. If you are looking for effective,
aggressive, compassionate legal representation for clients who suffer from mesothelioma,
ovarian cancer from talcum powder exposure, faulty IVC filters, or e-cigarette explosions, call
Weinstein Couture at (877) 211-8674 or email lawyers@weinsteincouture.com.

Weinstein Couture pLLC

818 Stewart Street, Suite 930, Seattle, Washington 98101
Toll Free: (877) 211-8674 wwwweinsteincouture.com

i

September 12 & 13,2016 10th Annual Conference on
The Owyhee

mesmese \\f@ter Law In ldaho

ID CLE Credits: 12.25
Register: www.lawseminars.com

An exceptional faculty of water law experts will bring you up to date on some
of the most important developments facing water supplies in Idaho this year

12 The Advocate - August 2016



ISB

—
IDAHO STATE BAR

(=0

IDAHO LAW FOUNDATION
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Helping the profession serve the public

Upcoming CLEs

August

August 31

Lawyer Ethics and Disputes with Clients
Sponsored by the Idaho Law Foundation, Inc. in
partnership with Abila and WebCredenza, Inc.
Audio Stream

11:00 a.m. (MST)

1.0 Ethics credit

September

September 15

Civics in Action: A Celebration of the 225th Anniversary of
the Ratification of the Bill of Rights

Sponsored by the Diversity Section

8:30 a.m. (PST)

University of Idaho College of Law, 711 S. Rayburn
Street — Moscow

7.0 CLE credits of which 1.5 is Ethics

September 16

Civics in Action: A Celebration of the 225th Anniversary of
the Ratification of the Bill of Rights

Sponsored by the Diversity Section

8:30 a.m. (MST)

Washington Group Plaza, 720 E. Park Blvd. - Boise

6.5 CLE credits of which 1.5 is Ethics

September 23

Ethics and Keeping Secrets or Telling Tales in Joint
Representations

Sponsored by the Idaho Law Foundation, Inc. in
partnership with Abila and WebCredenza, Inc.
11:00 a.m. (MST)

Audio Stream

1.0 Ethics credit

*NAC — These programs are approved for New Admittee
Credit pursuant to Idaho Bar Commission Rule 402(f).

Live Seminars

Webcast Seminars

September ( continued)

September 28

Handling Your First or Next Property Crimes Case
Sponsored by the Idaho Law Foundation, Inc.
9:00 a.m. (MST)

The Law Center, 525 W. Jefferson Street — Boise /
Statewide Webcast

1.5 CLE credits (NAC)

September 30 - October 1

2016 Estate Planning Conference

Sponsored by the Taxation, Probate and Trust Law
Section

The Riverside Hotel, 2900 W. Chinden Blvd. - Boise
10.5 CLE credits of which 1.0 is Ethics

October

October 6

New Attorney Program

Sponsored by the Idaho Law Foundation, Inc.
8:00 a.m. (MST)

Boise Centre, 850 W. Front Street — Boise

4.0 CLE credits of which 1.0 is Ethics (NAC)

October 7

Beyond the Decree — Retirement Plans, QDROS and
Financial Planning

Sponsored by the Family Law Section

8:30 a.m. (MST)

The Riverside Hotel, 2900 Chinden Blvd. — Boise
6.0 CLE credits

**Dates, times, locations and CLE credits are subject to
change. The ISB website contains current information on
CLEs.

Throughout the year, live seminars on a variety
of legal topics are sponsored by the Idaho State
Bar Practice Sections and by the Continuing
Legal Education Committee of the Idaho Law
Foundation. The seminars range from one
hour to multi-day events. Upcoming seminar
information and registration forms are posted
on the ISB website at: isb.idaho.gov. To learn
more contact Dayna Ferrero at (208) 334-4500
or dferrero@isb.idaho.gov. For information
around the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on
demand through our online CLE program. You
can view these seminars at your convenience.
To check out the catalog or purchase a
program go to isb.fastcle.com.

Many of our seminars are also available to
view as a live webcast. Pre-registration is
required. Watch the ISB website and other
announcements for upcoming webcast
seminars. To learn more contact Dayna Ferrero
at (208) 334-4500 or dferrero@isb.idaho.gov.
For information around the clock visit isb.
fastcle.com.

Recorded Program Rentals

Pre-recorded seminars are also available for

rent in DVD and CD formats. To visit a listing [

of the programs available for rent, go to isb.

idaho.gov, or contact Lindsey Egner at (208)

334-4500 or legner@ish.idaho.gov.
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President’s Message

Lawyers Play a Special Role in the Community

Dennis S. Voorhees
President, Idaho State Bar
Board of Commissioners

win Falls. I love this place.

The Snake River Canyon. The

Perrine Bridge. Base jumpers

going off the bridge every

fair-weather summer day.
Tourists stopping by our visitors’
center in ever-increasing numbers

remarking on the canyon’s stunning

expanse and beauty. The College of
Southern Idaho (CSI) — giving lo-
cal students a chance to “stay close,

and go far!” It doesn’t get any better

than this.

The first I had heard of Twin
Falls, Idaho was when I was on my
way out to Idaho from my home
state of New Jersey. I had stopped
at West Liberty, lowa to visit the
Hoover Presidential Library. As I
was leaving the library parking lot
to motor west on Interstate 80, I
turned on the radio and caught
a broadcast of Evel Knievel mak-
ing his famous, but failed attempt
to clear the Snake River Canyon at
Twin Falls. That was September 8,
1974.

Fast-forward to August 1978.

I had been admitted to and
graduated from the University of
Idaho College of Law, taken the
bar and had arrived in Twin Falls
to start my law career. It was a great
time to be practicing law in this
town. Classmates Walt Sinclair and
John Hohnhorst were starting their
careers here. We got to see first-rate
lawyering from John Hepworth,

14 The Advocate « August 2016 2016

April 2015, Twin Falls has become ground-zero
in a battle to protect or disband
the CSI Refugee Program.

Lloyd Webb, Monte Carlson, Jim
May, Ed Benoit, Tom Nelson, John
Rosholt, Cal McIntyre, Dick Seeley,
John Coleman, Bill Parsons, Ken
Pedersen, and Bob Stephen.

Like many fair-sized Idaho cities,
Twin Falls has grown and changed
in many ways over the last 38 years.
One of the many pleasing develop-
ments [ have seen here has been the
influx of people from far corners of
the world as the result of a refugee
program we know as the CSI Refu-
gee Program. Refugee origins have
changed over time. I recall in the
1980s there being many newcomers
from Laos, Vietnam, Bulgaria, and
the former Soviet Union.

In the ‘90s and first part of this
century I saw, as a result of war and
oppression, the arrival of many
refugees from countries including
Bosnia, Serbia, Iran, Iraq, Burma,
Burundi, Eritrea, and Bhutan. In the
past few years, I have noticed many

new people from Afghanistan, the
Congo, and Sudan.

It’s a beautiful sight to see newly-
resettled peoples walking about
downtown in their native garb, and
young refugee children bicycling
around as if the only town they
ever knew was Twin Falls. In my
almost-daily visits to the Twin Falls
Public Library I see many refugees
taking advantage of services includ-
ing access to Internet terminals. It’s
gratifying to see people working to
improve their lot in life.

Not everyone shares my
beneficent outlook on the CSI
Refugee Program. In fact, since
April 2015, Twin Falls has become
ground-zero in a battle to protect or
disband the CSI Refugee Program.
That’s when program director Zeze
Rwasama told the CSI Board of
Trustees that in the fall the Center
would likely receive 300 refugees
and that the largest populations



would be from Syria and the Demo-
cratic Republic of the Congo.

On the following morning
the announcement was reported
in the Times-News; A significant
amount of anti-refugee comments
were posted to the newspaper’s
website and similar comments were
called in to the Refugee Center.
Thereafter, a contrary, pro-refugee
sentiment also poured forward in
letters to the editor and commen-
tary made in public settings.

Things really heated up over
the summer. Four Magic Valley
legislators wrote CSI in response
to constituent concerns and asked
for information on the anticipated
receipt of additional refugees and
the security-vetting process. Anti-
CSI program activist Rick Martin of
Buhl reported he had formed “The
Committee to End the CSI Refugee
Center” and that the committee
had about 100 members in a closed
Facebook group.

In June, my friend and accoun-
tant, Deborah Silver, started a Refu-
gee Center support group — and I
joined it. It made no sense to stand
silently by.

CSI’s Trustees saw community
members appearing in great
numbers, both for and against the
Center, at their June, July, and Au-
gust board meetings. However, the
college trustees allowed only limit-
ed public comment due to the press
of other important issues.

There seemed to be no easy
resolution in sight. In August,
the Associated Press reported that
recorded phone messages were
made to Idaho residents from the
American Freedom Party, a white
supremacist group, calling for sup-
port of their candidate and warning

of “thousands of Muslim refugees
headed to Idaho”

On the same morning the Times-
News reported of the first meeting
of the CSI Refugee Center support
group I had joined, it also printed
a picture of Center opponent, Rick
Martin. I took a close look at the
photo. Huh? Rick Martin? That
looks an awful lot like a client of
mine who I knew as Richard Mar-
tin. Hmmm? I studied the picture
more closely and concluded it was
my client!

The Rick Martin the newspaper
reported on did not seem like the

When | realized that Rick and |
were on the opposite sides of an
issue we each felt strongly about

| called him and disclosed
what | felt might be an
irresolvable conflict.

same Richard Martin I knew. My
client was bright, articulate, consid-
erate, thoughtful, patient, respectful,
compliant, compassionate, and rea-
sonable. He seemed always to value
my opinion and recommendations.
Rick and Richard did not, in my
mind, seem to be the same person.
More recently, when his petition
to put removal of the Center on the
ballot failed to garner the necessary
signatures, Rick was quoted by a
Times-News reporter to have said,
“I'll fight on this issue till hell freez-

es over, and then I'll fight on the ice,
to end refugee resettlement at CSI”

When I realized that Rick and
I were on the opposite sides of an
issue we each felt strongly about I
called him and disclosed what I felt
might be an irresolvable conflict.
Rick told me that he respected my
opinion and that he did not want
to terminate the attorney-client
relationship. Time passed; the legal
issue resolved well, and is now, for
all intents and purposes, a closed
matter.

Time did not stand still. Further
controversy erupted in June of this
year when anti-refugee resettlement
and anti-Islamic bloggers began re-
porting that Syrian youth had held
a 5-year old Twin Falls girl at knife-
point and raped her at the Fawn-
brook Apartments. The city council
came under attack for “holding
back” information. The Times-News
was accused of covering up the
story. City council members report-
ed they had received threatening
phone calls. The county prosecutor
countered that the youth involved —
ages 7,10, and 14 — were not Syrian,
that the evidence indicated no rape
had occurred, and that no knives
were involved. The older two boys
had been arrested for what is de-
scribed as a sexual assault. Managers
of the government-subsidized apart-
ment complex where the assault is
alleged to have occurred served no-
tice of intent to evict the boys’ fami-
lies. The eviction initiative angered
me. It didn’t seem right.

When I walked into my office
in the former Key Bank building at
the corner of Shoshone and Main
on June 20 I noticed uniformed
police officers positioned on the
first floor - currently occupied by
city administrative personnel. The
officers were there to protect against
threats to city employees. That night
the city council was scheduled to
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receive citizen comments on the
city’s response to the alleged assault.
I wish I could say otherwise, but in
this day and age, this was not an un-
reasonable response.

What do I make of this? Well,
not coincidentally I had been read-
ing a book by Jonathan Haidt
entitled The Righteous Mind: Why
Good People Are Divided by Politics
and Religion. The author explores
why leaders cannot get along and
why we assume the worst about the
motives and intentions of those we
most strongly disagree with.

The author may not agree with
me but my take-away from this
book is that we all “fire” more or
less on six cylinders:

(1) Facilitating care/averting harm;
(2) Promoting fairness/defeating
cheating;

(3) Promoting loyalty/punishing
betrayal;

(4) Respecting authority/punishing
subversion;

(5) Sanctity/degradation;
(6) Advancing liberty/rejecting op-
pression.

Some of us have greater genetic
material, dopamine receptor sites,
underlying some cylinders than oth-
ers. Our upbringing (culture) has
amped up or down the activity of
these cylinders. In short, we don’t
all think or act alike, and we’re not
about to change.

I'm not big on authority or
sanctity. I think my friend, Rick
Martin, is. 'm big on averting harm

and rejecting oppression. Last week
Rick and I agreed to sit down and
talk about how we think. Not about
Syrians or refugees — but about how
we think.1 hope we can expand the
circle to greater than two. I don’t
expect to change the world, but I
do know we can talk. 'm reminded
and encouraged by former U of
College of Law Dean Don Burnett’s
admonishments on the responsibili-
ties of a lawyer as “a public citizen,
having special responsibility for the
quality of justice. Let’s see where
this goes!

Dennis S. Voorhees is an attorney practicing in Twin
Falls, Idaho as a sole practitioner with The Voorhees Law
Firm. He has been a practicing lawyer since 1978. He is
both a certified elder law attorney and a certified estate
law planning specialist. His practice areas include dis-
ability trusts, elder law, and estate planning.

CENTRO DE
COMUNIDAD Y
JUSTICIA

Canter for Community and Justice

Center for Community & Justice
IRC 501(c)(3) Tax Exempt Organization

Providing Immigration Legal Services for Low Income Clients

Les Bock - Staff Attorney

lesbock@comunidadyjusticia.org |208.378.1368
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John C. Souza
(Resignation in Lieu
of Disciplinary Proceedings)

On June 20, 2016, the Idaho Su-
preme Court entered an Order ac-
cepting the resignation in lieu of dis-
ciplinary proceedings of Pocatello
attorney, John C. Souza. The Idaho
Supreme Court’s Order followed a
stipulated resolution of a disciplin-
ary proceeding that related to the
following conduct.

Mr. Souza represented a client in
three different matters, a criminal
case, a civil forfeiture action and a
parole revocation. In the civil forfei-
ture case, Mr. Souza received docu-
ments allegedly supporting that the
cash was not subject to forfeiture,
because those funds were payments
from the client’s former employer.
Mr. Souza received and did not for-
ward those documents to opposing
counsel or otherwise disclose the
documents as part of the defense of
that case. Mr. Souza did not file a
response to the summary judgment
motion, failed to appear for the hear-
ing on the summary judgment mo-
tion and failed to attend the hearing
on the opposing party’s motion for
attorney’s fees and costs. The Court
entered Judgment against Respon-
dent’s client.

In the criminal case, Mr. Souza
filed a Rule 35 motion on behalf of
his client, and requested that his cli-
ent be remanded to drug court. The

Judge stated he would consider the
possibility of drug court if the client
was accepted and if the Parole Com-
mission agreed. Mr. Souza asked the
Judge to consider changing the sen-
tence from 3 years fixed to 2 years
fixed if the client was not accepted to
drug court. The drug court denied
the application, and Mr. Souza did
not formally request changing the
sentence. The Court denied the Rule
35 motion.

Mr. Souza failed to appear for
his client’s parole revocation hear-
ing and failed to inform his client
prior to the hearing that he would
not appear. The client’s parole was
revoked.

Mr. Souza did pay the client’s civ-
il forfeiture Judgment, reimbursed
the retainer fee and paid restitution
totaling $6,089.92. In addition, Bar
Counsel considered as a mitigating
factor that Mr. Souza suffers from
significant health issues that may
have contributed to the deficient
representation of his client.

Mr. Souza admitted that he vio-
lated I.R.P.C. 1.2 [Failure to abide by
client objectives], .LR.P.C. 1.3 [Fail-
ure to act with reasonable diligence
and promptness], LR.P.C. 1.4 [Fail-
ure to reasonably communicate with
client] and L.R.P.C. 8.4(d) [Engaging
in conduct prejudicial to the admin-
istration of justice].

The Idaho Supreme Court ac-
cepted Mr. Souza’s resignation in
lieu of disciplinary proceedings ef-

fective July 1, 2016. By the terms
of the Order, Mr. Souza may not
make application for admission to
the Idaho State Bar sooner than five
(5) years from the date of his resig-
nation. If he does make such ap-
plication for admission, he will be
required to comply with all bar ad-
mission requirements in Section II
of the Idaho Bar Commission Rules
and shall have the burden of over-
coming the rebuttable presumption
of the “unfitness to practice law”

By the terms of the Idaho Su-
preme Court’s Order, Mr. Souza’s
name was stricken from the records
of the Idaho Supreme Court and
his right to practice law before the
courts in Idaho was terminated on
July 1,2016.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.

REINSTATEMENT

Theresa A. Martin
(Reinstatement to Active Status)

On May 25, 2016, the Idaho Su-
preme Court entered an Order rein-
stating Theresa A. Martin to practice
law in Idaho.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.
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Photo by Whitney Fouser

Some of the 199 runners sprint from the starting line at the third annual Fund
Run/Walk, which raises money and awareness for the Access to Justice Cam-

paign.

Access to Justice Fund
Run breaks records

BOISE — Participants, sponsors and
donations all set records at the third
annual Fund Run/Walk event held
in Boise this spring. There were 199
runners and the event, which raised
$9,029 for Access to Justice Idaho
Campaign. The money raised by
the campaign will be split between
Idaho Legal Aid Services, Inc., Idaho
Volunteer Lawyers Program and Dis-
Ability Rights Idaho.

This was the third year for the
race, a light-hearted and fun compe-
tition. The winners in the Women’s
Division were Jordyn Anderson, first;
Adrienne Daines, second; Maureen
Braley, third. For the Men’s Division,
top finishers were Mathew Hong,
first; James Smith, second; Michael
Wanta, third.

Sponsors included Concordia
University School of Law, Elam &
Burke, Gjording Fouser PLLC, Idaho
State Bar Environment & Natural
Resources Section, Idaho State Bar
Real Property Section, Idaho State
Bar Young Lawyers Section, M&M
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Court Reporting, Parsons Behle &
Latimer, Stoel Rives LLP, Thomas
Williams & Park LLP, and the Uni-
versity of Idaho College of Law.

Senior Lawyer Transition
Task Force creates a guidebook

The Idaho State Bar Senior Law-
yer Transition Task Force has pub-
lished Planning Abead: A Guide to
Protecting Your Clients’ Interest in the
Event of Your Disability or Death.

Task Force Chairperson William
E. (Bud) Yost III of Nampa, a former
President of the Idaho State Bar, said
that “an informal survey of active li-
censed attorneys in private practice
here in Idaho shows only 23 per-
cent have a written succession plan
in place, a little below the national
average of 30 percent. It is the Task
Force’s goal to eclipse the 30 percent
mark immediately and be a leading
bar preparing for the unknown cir-
cumstances that can arise at any mo-
ment”

In opening remarks, the guide
states:  “[A]lthough it is hard to
think about events that could ren-

der you unable to continue practic-
ing law, freak accidents, unexpected
illness and untimely death do oc-
cur. Following the suggestions in
this handbook will help to protect
your clients’ interests and will help
to make your practice a valuable
asset to your estate. In addition, it
will simplify the closure of your of-
fice — a step your family and col-
leagues will very much appreciate”

To access the materials please visit
www.isb.idaho.gov and click “Suc-
cession Planning Guide & Resourc-
es” under “Attorney Shortcuts”

The Task Force was appointed by
the ISB Commission. They chose Mr.
Yost, Idaho Supreme Court Chief
Justice Jim Jones, retired practitioner
Dennis L. Cain, University of Idaho
College of Law Professor Sunil Ra-
malingam, Idaho Division of Hu-
man Resources Deputy Administra-
tor and licensed attorney Kim W.
Toryanski and Idaho State Bar Com-
missioner Dennis S. Voorhees.

Members of the Task Force dis-
cussed the guide and provided addi-
tional resources for consideration at
a CLE session during the Idaho State
Bar Annual Meeting. The program
was recorded and will be made avail-
able for rental at isb.fastcle.com later
this month.

Historic photos sought
for Canyon County

CALDWELL — Dr. Bryan Taylor,
Canyon County Prosecutor, is work-
ing on a wall to display all of his pre-
decessors. Unfortunately, he is not
having much luck in tracking down
photographs. He has been in touch
with the Canyon County Historical
Society, the Idaho Historical Society
and the Idaho Legal History Society
and is trying to locate the following
photographs:



Owen M. VanDuyn, EA. Hagelin,
W.A Stone, BW. Henry, H.A. Griffths,
Alfred E Stone, H.E Wallace, Clar-
ence S. Hill, S. Ben Dunlap, Cleve
Groome, WW. Wander and William
Brauner.

Law review looking for articles

SPOKANE — The Gonzaga Law
Review is seeking articles for its up-
coming first volume of the 52nd Edi-
tion. Articles may have an academic
or practical focus and should address
topics related to the legal field. Inter-
ested attorneys may contact editors
Anni Glogovac and Cara Verhaeghe
at gulr@gonzaga.edu.

Alert of fraudulent emails

BOISE — Attorneys in Idaho and
other states are receiving emails that

appear to come from their respective
state bar indicating that a complaint
has been made or disciplinary action
commenced regarding the attorney
or the attorney’s firm. Emails have
also been sent to attorneys regarding
overdue fees. Those emails appear to
be an attempt to phish members or
introduce harmful software.

The Idaho State Bar does not
send emails indicating a complaint
has been made or disciplinary action
commenced. It also does not send
email notices that include invoices
for bar fees. If you receive such mes-
sages, please delete the message and
avoid opening any attachments.

Idaho Legal Aid gets $5,000 grant

POCATELLO — Idaho Legal Aid
Services, Inc. announced that its
Pocatello office is the recipient of a

$5,000 grant from the Union Pacific
Foundation to protect more low-
income Idahoans in Eastern Idaho
by establishing guardianships and
conservatorships for vulnerable chil-
dren and older adults who have lost
capacity.

Guardianships and conservator-
ships are essential to ensuring that
seniors and children in need are able
to live safe and stable lives by pro-
viding legally appointed individuals
who are responsible for protecting
them. The roles of guardians and
conservators include making medi-
cal decisions, ensuring critical servic-
es (such as registering for school) are
in reach, and managing assets for the
people in their care. The Pocatello
Legal Aid attorneys have years of ex-
perience helping vulnerable Idaho-
ans with guardianship and conserva-
torship issues.

Schlender & Brown PLLC

E.LEE SCHLENDER ].D.

208-587-1999

S&B

C—""

JOSEPH F. BROWN M.D.].D.

208-515-7666

MEDICAL MALPRACTICE AND MAJOR INJURY CASES
REQUIRING EXPERTISE AND EXPERTS FOR

SETTLEMENT OR TRIAL

REFERRALS AND ASSOCIATIONS

Will your associated attorneys know the culture and values
of Idahoans from Rexburg to Lewiston ? We do.

MOUNTAIN HOME OFFICE

HABITAT LODGE
2700 HOLLY LYNN DR.

MERIDIAN OFFICE
3854 S.NAPLES AVE.
MERIDIAN, IDAHO 83642

MOUNTAIN HOME, IDAHO 83647
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IDAHO STATE BAR

Executive Director’s Report

2016 Resolution Process

Diane K. Minnich
Executive Director, Idaho State Bar

Proposed resolutions —
Deadline September 26

Do you, your district bar associa-
tion, practice section or committee
have a proposed rule revision, law
related issue or legislative matter
that you think should be voted upon
by the Idaho State Bar membership?
If so, the fall resolution process, or
“roadshow” is the opportunity to
propose issues for consideration by
members of the bar.

Unlike most state bars, the Idaho
State Bar cannot take positions on
legislative matters, or propose chang-
es to rules of the Court, or substan-
tive rules governing the bar itself, by
act of its bar commissioners, or at its
Annual Meeting. Matters referenced
above must be submitted to the
membership for a vote through the
resolution process.

Idaho Bar Commission Rule
906 governs the resolution process.
Resolutions for the 2016 resolution
process must be submitted to the

bar office by the close of business on
Monday, September 26, 2016. If you
have questions about the process or
how to submit a resolution, please
contact me at dminnich@isb.idaho.
gov or (208)-334-4500.

Thank you

Tim Gresback, Moscow, and
Trudy Fouser, Boise, completed
their service as Idaho State Bar
Commissioners at the close of the
2016 Annual Meeting.

Trudy and Tim are a great team
with different but complimentary
styles. They both are leaders; com-
mitted to improving the practice
and assisting lawyers in their efforts
to effectively serve their clients. They
also focused on the good works of
lawyers. They like lawyers and know
that lawyers contribute to the profes-
sion, their communities and those in
need. And they are both a lot of fun!

Tim has endless energy and
enthusiasm. He truly cares about
enhancing lawyers’ skills and in-
teractions. Tim developed the well

attended and well received CLE pro-
gram on bullying.

Trudy is a true professional who
commits herself and her firm to
charitable causes. The Lawyers Serve!
campaign gathered and highlighted
the many charitable contributions
of lawyers and the value lawyers
bring to their communities.

For the coming year, Dennis
Voorhees, Twin Falls, and Michelle
Points, Boise, will share the year as
Dennis became the ISB
President at the close of this year’s
Annual Meeting. Michelle will be-
gin her time as President in January

President.

2017. We welcome recently elect-
ed Commissioners Mike Howard,
Coeur d’Alene, and David Cooper,
Boise, who join Dennis, Michelle
and Kent Higgins from Pocatello.

As I have said many times, serving
as a Commissioner takes an incred-
ible amount of time. The lawyers
that are elected as Commissioners
are — truly dedicated — my sincere
thanks for their service!

2016 District Bar Association Resolution Meetings
District Date Time

First Judicial District Thursday, November 10 Noon
Second Judicial District Thursday, November 10 6:00 p.m.
Third Judicial District Thursday, November 3 6:00 p.m.
Fourth Judicial District Thursday, November 3 Noon
Fifth Judicial District Wednesday, November 2 6:00 p.m.
Sixth Judicial District Wednesday, November 2 Noon
Seventh Judicial District Tuesday, November 1 Noon
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Welcome From the Professionalism and Ethics Section

Sherry A. Morgan

he Professionalism and Eth-

ics Section of the Idaho State

Bar is proud to co-sponsor this

issue of The Advocate, along

with the Lawyers Assistance
Program. As our name implies, the
Professionalism and Ethics Section
was not formed with a focus towards
any practice specialty, but rather to
advance the conduct of all members
of the Bar. Through our outreach
efforts, we strive to preserve and en-
hance the level of ethics, civility, and
professionalism in the practice of law,
and to raise the public’s perception of
our profession.

We believe that our mission is
consistent with the efforts provided
by the Lawyers Assistance Program.
The LAP provides support for law-
yers across the state who are experi-
encing problems associated with sub-
stance abuse and/or mental health is-
sues in a safe manner, preserving the
reputation and trust of the attorney.
Along those lines, the LAP helps
promote civility and professionalism
among the Bar’s members, which
helps to ensure compliance with our
ethical responsibilities.

Consistent with these goals, our
Section sponsors a variety of activi-
ties throughout the year. In coopera-
tion with the Idaho State Bar, we pro-
moted the adoption of the “Standards

In cooperation with the Idaho State Bar, we promoted the adoption
of the “Standards for Civility in Professional Conduct Guidelines,”and
assisted in the publication of “Consumer’s Guide to Idaho Lawyers.”

for Civility in Professional Conduct
Guidelines,” and assisted in the pub-
lication of “Consumer’s Guide to
Idaho Lawyers.” We also sponsor
several CLE programs throughout
the year, such as “Golfing for Ethics”
held during the Fourth District Bar
Spring Fling, as well as our annual
November CLE, and the ever-popular
“Ethical Happy Hour” held quarterly.

Our Section is also proud to co-
sponsor the Richard C. Fields Civil-
ity Award, along with the Concordia
University School of Law. Dick
Fields was consistently recognized
for his service, professionalism, and
leadership within the Idaho State Bar
and was known in the legal commu-
nity as an advocate for civility in the
practice of law. The annual Award
was established to honor Dick’s

memory and the legacy he left for
future generations of lawyers, and
is awarded to a lawyer who demon-
strates a commitment to professional-
ism and civility in the profession.
Our flagship program, however,
is our first year law student Profes-
sionalism Orientation Program held
at the University of Idaho and Con-
cordia University. Each year, mem-
bers of the Idaho Supreme Court, the
state and federal courts of appeal,
the federal bench, state bench, and
practitioners from all regions of the
state travel to Moscow and/or Boise
to assist with the first-year law stu-
dents’ orientation. Groups consisting
of two justices judges and/or practi-
tioners interact with small groups of
first-year students to discuss profes-
sionalism and ethics, laying an early

Chairperson

Sherry A. Morgan

Ada County Prosecutor’s Office
200 W. Front Street, Rm 3191
Boise, ID 83702

Phone: (208) 287-7700

Fax: (208) 287-7709
smorgan@adaweb.net

Professionalism & Ethics Section

Vice Chairperson

Jodi A. Nafzger

Concordia University School of Law
501 W. Front Street

Boise, ID 83702

Phone: (208) 639-5403

Fax: (208) 639-5498
jnafzger@cu-portland.edu

Secretary/Treasurer

Julianne Slayton Hall
Gjording Fouser, PLLC
PO Box 2837

Boise, ID 83702
Phone: (208) 336-9777
Fax: (208) 336-9177
jhall@gfidaholaw.com
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foundation for the ethical and profes-

sional practice of law. Our Section

underwrites the transportation and

hotel costs for those who travel by

utilizing our Section dues and the

generous donations from other Bar Membership provides an opportunity to work closely with colleagues

sections, district associations, and le- who share a vision for a profession that embodies personal courtesy and

gal organizations. . professional and ethical integrity in the fullest sense of those terms.
We hope that you find the articles

in this issue interesting and helpful.
We also invite each of you to join
our Section. Membership provides
an opportunity to work closely with
colleagues who share a vision for a
profession that embodies personal
courtesy and professional and ethical

integrity in the fullest sense of those

terms. We meet the first Tuesday of

each month at the Idaho State Bar Sherry A. Morgan is a Senior Deputy Prosecuting At-

office in Boise, or you can join us by torney in the Civil Division of the Ada County Prosecut-

phone. Our meetings often include ing Attorney’s Office, where she represents Ada County

a 30-minute ethics CLE, and always in various types of litigation including civil rights, torts,

include lunch! and property tax cases, as well as providing general ad-
Please feel free to contact me or vice. She is a graduate of Boise State University and the

any of our officers — Jodi Nafzger, Gonzaga University School of Law. She can be reached

Julianne Hall, or Bob Aldridge — at smorgan@adaweb.net.

with any thoughts about how our

Section can better serve you.

Annie O. McDevitt

IS PLEASED TO ANNOUNCE

LARRY C. HUNTER
DISPUTE RESOLUTION

the opening of her firm in Boise.

Annie’s practice focuses
on criminal defense. Her
representation encompasses
a wide breadth of criminal
charges, from misdemeanors
to felonies and federal

white color crimes. Annie
has successfully represented
clients in state and federal
courts throughout Idaho.

Discovery Master
i ’
O - ¥

-~

Come let us reason together to resolve your
client’s dispute efficiently and economically.

M F ‘ TT 1520 W Washington Street, Boise, ID 83702
T H O M AS annie@anniemcdevittlaw.com /
Sehlose 208.343.4212 : ‘

BOISE » POCATELLO = IDAHO FALLS 208.336.2121

anniemcdevittlaw.com Ann].e O. MCDeVItt

Learn more at www.moffatt.com or give us a call (800) 422-2889
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Eliminating Bias, Harassment, and Discrimination in the
Legal Profession: Proposed Changes to Model Rule 8.4

Sarah C. Haan
Dominic Lovotti

s a lawyer who makes unwanted

sexual advances to a legal assis-

tant in violation of the Idaho

Rules of Professional Conduct?

Under existing rules, which es-
sentially track the ABA’s Model
Rules of Professional Conduct, prob-
ably not, unless the lawyer’s acts are
prejudicial to the administration of
justice. However, if Idaho adopts
proposed revisions to the ABA’s
Model Rules, the answer will almost
certainly be yes.

The ABA Standing Committee
on Ethics and Professional Respon-
sibility is currently seeking approval
for a draft proposal that would revise
Model Rule of Professional Conduct
8.4 to add anti-discrimination and
anti-harassment provisions to the
black letter rules governing conduct
in this profession. The draft proposal
seeks to strengthen ethics protec-
tions for protected classes and to ad-
vance the ABA’s goal of eliminating
bias, harassment, and discrimination
in the legal profession.

Many believe that the ABA’s ex-
isting Model Rule 8.4(d) provides in-
sufficient protection for at least two
reasons. First, it considers discrimi-
nation by an attorney to be miscon-
duct only when prejudicial to the
administration of justice, which is
generally understood to be discrimi-
nation in connection with client
representation. Second, the current
anti-discrimination provision is only
mentioned in a comment to Model
Rule 8.4 - Comment 3. Comments
are advisory and not every state
adopts them. (Idaho generally does.)

The proposed changes have
sparked controversy. From its earli-
est drafts, the ABA’s Standing Com-
mittee has openly sought comment

The draft proposal seeks to strengthen ethics protections for protected
classes and to advance the ABA’s goal of eliminating bias, harassment,
and discrimination in the legal profession.

from the public on how best to
achieve the desired protections and
to assuage practitioners’ concerns.
The most forceful objections are that
the revised Rule will force attorneys
to accept work that they can decline
under the existing framework, and
that attorneys afhiliated with reli-
gious organizations will not be able
to select people with whom they
work.

As it stands now, the proposed
draft has addressed many of the
concerns raised in the proposal pro-
cess. The ABA Standing Committee
has prepared a formal Report and
Resolution for presentation and a
vote at the ABA House of Delegates
Annual Meeting in August 2016.'
Commentators believe the proposal
is likely to pass. What follows is an
examination of the current rule, the
proposed changes, a description of
the controversy, concluding with an
endorsement of the ABA’s proposed
draft.

The current rule

Currently, Model Rule 8.4(d) and
its Comment 3 work in tandem to
address discrimination. 8.4(d) makes
it professional misconduct for a
lawyer “to engage in conduct that is
prejudicial to the administration of

justice” Comment 3 goes on to state
that “[a] lawyer who, in the course
of representing a client, knowingly
manifests by words or conduct, bias
or prejudice based upon race, sex, re-
ligion, national origin, disability, age,
sexual orientation or socioeconomic
status, violates paragraph (d) when
such actions are prejudicial to the
administration of justice. Legitimate
advocacy respecting the foregoing
factors does not violate paragraph
(d)?

The Idaho Supreme Court has
adopted ABA Model Rule 8.4(d) and
Comment 3 verbatim as Idaho Rule
of Professional Conduct 8.4 and its
Comment 3.

The proposed changes

The changes sought to Model
Rule 8.4 would create an additional
section, 8.4(g), redraft Comment 3,
and add two additional comments.
The new Rule 8.4(g) would make it
professional misconduct for a lawyer
“to harass or discriminate on the ba-
sis of race, sex, religion, national ori-
gin, ethnicity, disability, age, sexual
orientation, gender identity, marital
status or socioeconomic status in
conduct related to the practice of
law” The revised language goes on
to specify that “[t]his Rule does not
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limit the ability of a lawyer to accept,
decline, or withdraw from a repre-
sentation in accordance with Rule
1.167*

The revised Comment 3 further
defines what would constitute dis-
crimination or harassment: “[D]is-
crimination includes harmful verbal
or physical conduct that manifests
bias or prejudice towards others be-
cause of their membership or per-
ceived membership in one or more
of the groups listed in paragraph (g).
Harassment includes sexual harass-
ment and derogatory or demeaning
verbal or physical conduct towards a
person who is, or is perceived to be, a
member of one of the groups. Sexual
harassment includes unwelcome sex-
ual advances, requests for sexual fa-
vors, and other unwelcome verbal or
physical conduct of a sexual nature.
The substantive law of antidiscrimi-
nation and anti-harassment statutes
and case law may guide application
of paragraph (g)”1d.

The newly-drafted Comment 4
expands the breadth of interactions
that could potentially cause an at-
torney to violate Rule 8.4(g): “Con-
duct related to the practice of law in-
cludes representing clients; interact-
ing with witnesses, coworkers, court
personnel, lawyers and others while
engaged in the practice of law; oper-
ating or managing a law firm or law
practice; and participating in bar as-
sociation, business or social activities
in connection with the practice of
law. Paragraph (g) does not prohibit
conduct undertaken to promote di-
versity. Id.

The newly-drafted Comment 5
explains how this new Rule and its
Comments should be interpreted in
light of other Model Rules: “Para-
graph (g) does not prohibit legiti-
mate advocacy that is material and
relevant to factual or legal issues or
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arguments in a representation. A
lawyer does not violate paragraph
(g) by limiting the scope or sub-
ject matter of the lawyer’s practice
or by limiting the lawyer’s practice
to members of underserved popu-
lations in accordance with these
Rules and other law. A lawyer may
charge and collect reasonable fees
and expenses for a representation.
Rule 1.5(a). Lawyers also should be
mindful of their professional obliga-
tions under Rule 6.1 to provide legal
services to those who are unable to
pay, and their obligation under Rule
6.2 not to avoid appointments from
a tribunal except for good cause. See

Proponents of the revised Rule
seek to further the reach of
the disciplinary authorities to
address implicit and explicit
bias in the legal profession.

Rule 6.2(a), (b) and (c). A lawyer’s
representation of a client does not
constitute an endorsement by the

lawyer of the client’s views or activi-
ties. See Rule 1.2(b)” Id.

The controversy

Proponents of the revised Rule
seek to further the reach of the dis-
ciplinary authorities to address im-
plicit and explicit bias in the legal
profession. The concern here is that
the ABA Model Rules, which are

supposed to be a guiding light for
the legitimacy and credibility of the
legal profession nationwide, current-
ly allow harassment and discrimina-
tion to occur so long as they are not
tied to client representation.

In addition, because Comments
to the Model Rules are generally not
binding and not every state adopts
them, there are states that have not
even adopted Comment 3 to the
current Rule 8.4. On the other hand,
24 states have already added anti-
discrimination or anti-harassment
provisions to their codes of profes-
sional responsibility. Idaho falls in
the middle, essentially tracking the
ABA Model Rules and Comments
on this subject word-for-word.

Opponents to the revised Rule
have raised several grievances with
the proposed change.’ First, Model
Rule 8.4 has historically been solely
concerned with attorney conduct
that might adversely affect an attor-
ney’s fitness to practice law or that
seriously interferes with the proper
and efficient operation of the judi-
cial system. The new Rule change
addresses neither of those issues.
Second, attorneys may be subject to
professional discipline for acting in
accordance with their professional
and moral judgment when making
decisions about whether to accept,
reject, or withdraw from certain cas-
es because attorneys will be forced to
take cases or clients they might have
otherwise declined. And third, attor-
neys may end up being sanctioned
for expression that is protected by
the First Amendment.

Another frequent comment
in opposition has raised concerns
about a religious exemption so re-
ligious organizations or attorneys
affiliated with these organizations
can maintain their practice of hir-
ing people with similar beliefs.*
The comments in opposition dem-
onstrate that there are a significant
number of attorneys who would like
to be able to continue to be selective



about clientele or hiring practices.

For a more complete picture, you
can examine additional information
and useful commentary found in a
joint Report to the House of Dele-
gates submitted by the ABA’s Stand-
ing Committee, which summarizes
the case for adopting the revisions.’
The Standing Committee is support-
ed by other sections and commis-
sions of the ABA representing these
areas: Civil Rights and Social Justice,
Disability Rights, Diversity and In-
clusion, Racial and Ethnic Diversity
in the Profession, Sexual Orientation
and Gender Identity, and Women in
the Profession.

Final thoughts

Overall, the proposed revision is a
good idea for the ABA Model Rules
and for the Idaho bar. The propos-
al process, during which the ABA
Standing Committee has revised
the draft proposal several times in
response to practitioner comments,
has produced a workable improve-
ment to Rule 8.4. The new Rule will
promote important anti-discrimina-
tion and anti-harassment principles
and present little potential down-
side for most lawyers. It successfully
promotes the ABA’s major goal of
eliminating bias and enhancing di-
versity in the legal profession and,
more broadly, in the justice system
as a whole.

Hopefully, as the proposed Rule
change makes its way to Idaho, it
will cause Idaho lawyers to consider
biases, harassment, and discrimina-
tion, and their effects on our pro-
fession. All individuals are capable
of acting upon bias and of being
harmed by the biases of others. With
the diversification of the Idaho bar
and the client population, the time
is right to grapple over these signifi-
cant issues, even if they make us un-
comfortable. It is up to each of us to
be active and productive participants
in the conversation.

The new Rule will promote important anti-discrimination
and anti-harassment principles and present little potential downside
for most lawyers.
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3. American Bar Association, Model Rule
of Professional Conduct 8.4, Dec. 22
Draft Proposal — Comments Received,
available at. http://www.americanbar.
org/groups/professional_responsibility/
committees_commissions/ethicsand-
professionalresponsibility/modruleprof-
conduct8 4.html

4. Comments on Proposed Amendment
to Model Rule 8.4. United States Confer-
ence of Catholic Bishops, available at:
http://www.americanbar.org/content/
dam/aba/administrative/profession-
al_responsibility/aba model rule%20
8 4 comments/moses 3 11 _16.auth-
checkdam.pdf

5. See endnote 1, supra.
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Bridging the Justice Gap: Judicial Promotion of Pro Bono

Jodi Nafzger

he United States is facing a
civil legal aid crisis. With the
recent economic recession,
more and more people have
fallen into poverty and now
face a multitude of legal problems.
According to the United States Cen-
sus Bureau’s Annual Social and Eco-
nomic Supplement, 14.8 percent of
the population (roughly 48 million
people) is living in poverty. As pov-
erty rates have increased, public and
private funding for civil legal aid has
dramatically declined. Increasing
numbers of low-income and mod-
estmeans individuals and families
are unable to afford legal counsel
or secure pro bono representation.
Meaningful access to justice for
these individuals requires lawyers
and judges to take a more proactive
approach to bridging the gap.

The civil legal aid crisis has also
left court dockets across the coun-
try overburdened with pro se liti-
gants. In 2012, for example, nearly
60 percent of civil legal cases filed in
Idaho had at least one pro se party.'
To tackle this problem, the judiciary,
the private bar and the public inter-
est community have implemented
numerous initiatives to attempt to
bridge the justice gap. But these ef-
forts have not been enough to make
significant headway in curing the
problem. As a scholarly team noted:

Referral by the courts to legal ser-
vices providers has not solved the
problem, because of the providers’
limited resources. Referral to pri-
vate, pro bono attorneys has been
only sporadically successful. Oth-
er remedies, though imaginative
and earnest, have not effectively
eliminated the problem. Past and
current efforts to remedy the pro
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The State of Poverty in Idaho
Poverty and Employment Education, Housing and Federal Programs

Poverty Rate 15% 4-Year College Degree 26%

Asset Poverty Rate | 30% Aged 16-19 (No School/Work) 11%
Children 21% Grandparents raising grandchildren 20,594
Women 16% Less Than 30% of Income on Housing 36,127

Single-Parents 40% Homeless 2,104
Working Poor 39% SNAP (Food stamps - children) 109,000

Food Insecurity 15% TANF (Welfare - adults and children) 2,939
Uninsured 18% WIC (Nutrition program) 43,292
Low-Wage Jobs 29% LIHEAP (Home Energy) 50,186

se problem have fallen short. Self-
help centers, family law facilita-
tors, pro se clinics, and enhanced
technology have helped, but not
enough. At the conclusion of
these services, the pro se litigant is
still pro se.?

This is the reality in our state
as well. Though Idaho’s Statewide
Court Assistance Offices (CAOs)
served 51,944 people in 2015, the
CAOs are prohibited from provid-
ing legal advice and representation
to pro se litigants and therefore are
only able to provide basic informa-
tion and template forms. Moreover,
although more than 20 percent of
Idaho’s residents are eligible for civil
legal aid, due to funding restrictions
Idaho Legal Aid Services, which has
fewer than 20 attorneys across the
entire state, is only able to offer as-
sistance to a limited number of indi-
viduals and families facing a limited
scope of legal issues.

Likewise, though 800 Idaho at-
torneys donated more than 16,000
hours of pro bono time in 2015 to
underserved communities, due to a
lack of funding and volunteers the
Idaho Volunteer Lawyers Program
(IVLP) has reduced its services in do-
mestic violence cases, foreclosures,
and housing. As a result, the follow-

The civil legal aid crisis has
also left court dockets across
the country overburdened
with pro se litigants.

ing story is now an all too common
example of the access to justice gap
in Idaho.

Having faced ethnic persecution in
their native country of Bhutan, a
landlocked country in South Asta at
the eastern end of the Himalayas, a
family was forced to flee and reset-
tled in Idaho. Working through a re-



settlement agency, the family rented
an apartment in an affordable com-
plex in Boise. The father works at the
atrport, and the mother worked at
the Boise International Market until
1t was destroyed in a fire. The couple
has two young children who attend
the elementary school just behind
their apartment complex. One child
suffers from a physical disability, and
the school provides special services.

Last week, the couple received a 30-
day notice to evict their apartment.
Unfortunately, the rental market in
Boise isn’t keeping up with the de-
mand. The couple has nowhere to
go. Details about the property sur-
face including stories of pest infes-
tations, mold, and holes in the roof.
The couple can’t afford an attorney
and the local legal aid organiza-
tions can’t take any more cases. The
couple obtained some paperwork for
a demand letter from a legal advice
clinic and sent the letter to the land-
lord. Now the couple is in court but,
even with an interpreter, they cannot
fully understand the proceedings to
defend the eviction notice. They just
need more time to relocate, again.

So, in light of the circumstances
above, the question becomes: can
the magistrate judge appoint coun-
sel in the eviction proceeding or, at
a minimum, request assistance from
a pro bono attorney through IVLP?

On the surface, the answer ap-
pears to be yes. The American Bar
Association’s (ABA) Model Rules
of Professional Conduct Rule 6.2
requires lawyers to accept appoint-
ments by a tribunal unless the rep-
resentation would compromise the
attorney’s ethical responsibilities
or the attorney-client relationship.
ABA Model Rule 6.1 also recognizes
the deeply rooted requirement that
lawyers provide pro bono service to
underserved populations, encourag-

ing attorneys to dedicate at least 50
hours of pro bono service annually.
Relatedly, the commentary to the ap-
pointment rules note that a lawyer
may be subject to appointment by a
court to serve unpopular clients or
persons unable to afford legal ser-
vices.?

But, in most jurisdictions, judges
are reluctant to appoint counsel in
civil cases under the rationale that
doing so may violate the ABA’s
Model Code of Judicial Conduct.
In this article, I examine this ratio-
nale and propose a rule change that

A lawyer may be subject to
appointment by a court to serve
unpopular clients or persons unable
to afford legal services.?

would permit judges to take a more
active role in creating pro bono ap-
pointment systems for indigent civil
litigants.

ABA Model Code of Judicial Conduct
permits judges to encourage lawyers
to engage in pro bono services

The Model Code of Judicial Con-
duct (“the Code”), adopted by the
ABA House of Delegates in 1990,
provides guidance to judges in
their judicial and personal conduct
and provides a basis for regulating
that conduct. The Code consists of

four canons that provide the overall
framework of judicial ethics and un-
der which are numbered rules and
comments explaining each rule.

Canon 3 of the Code provides
that “[a] judge shall conduct the
judge’s personal and extrajudicial ac-
tivities to minimize the risk of con-
flict with the obligations of judicial
office? In February 2007, the ABA
House of Delegates amended Rule
3.7, which is entitled Participation
in Educational, Religious, Charita-
ble, Fraternal, or Civic Organizations
and Activities. As a response to the
increasing frequency of pro se repre-
sentation in the courts, the House of
Delegates added subsection (B), al-
lowing judges to “encourage lawyers
to provide pro bono publico legal
services, and added a new Comment
[5], which provides:

[5] In addition to appointing law-
yers to serve as counsel for indi-
gent parties in individual cases,
a judge may promote broader
access to justice by encouraging
lawyers to participate in pro bono
publico legal services, if in doing
so the judge does not employ co-
ercion, or abuse the prestige of ju-
dicial office. Such encouragement
make take many forms, including
providing lists of available pro-
grams, training lawyers to do pro
bono publico legal work, and par-
ticipating in events recognizing
lawyers who have done pro bono
publico work.

This new comment was designed
to clarify that judges may encourage
lawyers to engage in pro bono ser-
vice generally, apart from situations
in which judges may appoint coun-
sel for indigent parties in individual
cases.* Examples of permitted judi-
cial encouragement include letters
to bar members, resolutions, recog-
nition, and educational tools such as
speeches, manuals, or videos.
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Idaho Code of Judicial Conduct
also permits judges to encourage
pro bono activities

Canon 4 of Idaho’s Code of Judi-
cial Conduct (“the Idaho Code”) re-
quires judges to “conduct the judge’s
extra-judicial activities to minimize
the risk of conflict with judicial ob-
ligations?” Canon 4C(3), however,
allows judges to serve as an officer,
director, trustee or non-legal advisor
of an organization or governmental
agency devoted to the improvement
of the law. It also provides, in a revi-
sion adopted by the Idaho Supreme
Court in 2010, that Idaho state judg-
es:

(iii) shall not use or permit the
use of the prestige of judicial of
fice for fund-raising or member-
ship solicitation, provided that a
Judge may encourage participation
by a lawyer or lawyers in pro bono
activities as long as the encourage-
ment is not coercive in nature.’

In announcing this rule change,
the Honorable Candy Dale, United
States Magistrate Judge for the Dis-
trict of Idaho, wrote “judges are not
holding out tin cups and asking for
coins from lawyers but we have the
opportunity- and obligation-- to use
our positions to promote and pro-
vide access to justice

Like the Code, the Idaho Code
does not define what encourage-
ment could be seen as “coercive?
In a formal opinion issued in May
2015, the ABA Standing Committee
on Ethics and Professional Responsi-
bility found that it is permissible for
a justice to sign a letter encouraging
lawyers to seek out pro bono oppor-
tunities. In doing so, the Standing
Committee recommended evaluat-
ing the totality of the facts to deter-
mine whether a judge’s actions ap-
pear “coercive” under Rule 3.1(D) to
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Twenty-seven states have adopted Rule 3.7(B) verbatim
or substantively similar language, often including examples
of permissible pro bono activities for judges.

a reasonable person. In other words,
whether “the person solicited would
feel obligated to respond favor-
ably..” In the opinion, the Standing
Committee concludes that a general
appeal letter does not lead a person
to feel obligated to perform pro
bono services or that the lawyer who
performs pro bono services is “cur-
rying favor with the justice;” and is
therefore not coercive.’”

Adoption of Rule 3.7(B) leads to
debate about judicial efforts to
expand pro bono representation

States unfortunately do not have
a consistent approach to the limits
of judicial promotion of pro bono.
Twenty-seven states have adopted
Rule 3.7(B) verbatim or substantive-
ly similar language, often including
examples of permissible pro bono ac-
tivities for judges. Some states have
placed the language of Rule 3.7(B) in
the comments of their codes without
substantively altering existing rules.
Some states also include provisions
dealing with pro bono service under
different canons, including canons
dealing with extrajudicial activities,
fundraising, or solicitations. There
is still debate, however, even among
states that have adopted Rule 3.7(B),
whether (and to what extent) judges
can be involved in efforts to expand

pro bono representation without vi-
olating their states’ codes of judicial
conduct.®

Despite this debate, the judicia-
ry in several states is taking a more
active role to meaningfully affect
change and provide civil legal servic-
es to the ever-increasing gap. In Or-
egon, for example, family law judges
created the Pro Se Assistance Project
in partnership with Legal Aid Servic-
es of Oregon where volunteer law-
yers provide pro bono legal advice
at the courthouse two afternoons a
week to pro se litigants.” The U.S.
District Court for the District of Col-
orado created a civil pro bono panel
of attorneys and law firms willing
to accept appointments to represent
pro se litigants of limited means in
civil cases."

In 2009, the California Judicial
Council developed ten pilot projects
in seven counties for appointment
of counsel in civil cases including
housing, domestic violence, child
custody, and probate guardianship."!
The District of Columbia Access to
Justice Commission and Pro Bono
Program have developed a Landlord-
Tenant Court to match every litigant
living in public or subsidized hous-
ing with counsel."

State courts and bar associations
are also pioneering technology to in-
crease access to justice, including the



ABA Legal Answers, a website staffed
by volunteer lawyers to answer ques-
tions from low-income individuals."
Many courts are also using online
document-assembly software to help
litigants complete court-approved
legal forms easily and in a manner
acceptable to the courts, using soft-
ware such as LawHelp Interactive,
HotDocs Professional, and the Cen-
ter for Access to Justice and Technol-
ogy’s A2] Author.

To date, Idaho is still, by most
accounts, conservative in its view
toward judicial promotion of pro
bono, expressly permitting only gen-
eral appeals letters and avocational
activities by its judges." In partner-
ship with the Idaho State Bar and
IVLP, Idaho Courts could be a leader
in this fight to close the justice gap.

Proposal to standardize
judicial activities: Adoption
of a New Rule 3.7(C)

While I recognize the challenges
in proposing a change to the Model
Code of Judicial Conduct, there is
a need to standardize the ways in
which judges may encourage or pro-
mote pro bono. In fact, the rules
should not just permit judges to
“encourage lawyers to provide pro
bono,” but rather the rules should
permit judges to use their inherent
authority to appoint attorneys to
represent indigent clients without
promise of compensation. The cur-
rent landscape shows some states
allowing only general appeals let-
ters and other avocational activities,
while other states permit judges to
directly recruit volunteer attorneys.

In light of the ever increasing
need for civil legal assistance for
low-income individuals and the un-
availability of resources and capacity,
judges should be permitted to take
a more active role in creating pro-

grams in their courts, in partnership
with volunteer lawyers programs, to
bridge the justice gap.

States should be encouraged to
establish the right to pro bono legal
counsel in certain discrete practice
areas, as many states do in parental
termination cases. In Lassiter v. De-
partment of Social Services, the U.S.
Supreme Court held that there was
no absolute right to appointed coun-
sel in parental termination cases but
that due process might require coun-
sel.”” The Court applied the due pro-
cess test from Matthews v. Eldridge,

Idaho is still, by most accounts,
conservative in its view toward
judicial promotion of pro bono,
expressly permitting only general
appeals letters and avocational
activities by its judges.™

in which the court weighs the state
interest against the private interest.'®
In Matthews, the Court was confront-
ed with deciding to what extent due
process requires an evidentiary hear-
ing prior to the termination of dis-
ability benefits. The Court conclud-
ed that an evidentiary hearing was
not required and the administrative
procedures prescribed under the Act
fully comport with due process."”
Though not every civil legal need
will require a due process analysis
under the Fifth Amendment, states
could explore a comparable bal-

ancing test when making decisions
about a person’s right to pro bono
legal counsel. Like in Lassiter, these
cases could be decided case-by-case
or state legislatures could provide
the right to counsel in certain types
of cases, such as housing, personal
safety,and other areas involving basic
necessities of life. Courts would use
their inherent authority to appoint
counsel in these cases pursuant to a
pro bono appointment system.

Appointments would be made
by drawing from a list of active at-
torneys in that jurisdiction, follow-
ing the lead of other successful fed-
eral court pro bono programs. As a
licensed member of the state’s bar
association, attorneys would agree
to pro bono representation in these
discrete practice areas unless they
are excused under Rule 6.2 or Rule
1.16. Legal services would be pro-
vided without compensation. Many
scholars have addressed the constitu-
tional limits of uncompensated ap-
pointments, which is an important
discussion, but one that is beyond
the scope of this article.'®

The Model Code of Judicial

Conduct should likewise make it ex-
pressly clear that it permits judges to
take on a more active role by making
pro bono appointments. I propose
adding a subsection (C) under Rule
3.7, which would read as follows: “A
judge may appoint lawyers to rep-
resent indigent individuals in civil
cases pursuant to a state’s pro bono
appointment system”  This rule
change will provide much-needed
clarity around the judiciary’s role in
appointing pro bono lawyers. It will
empower states like Idaho to create
a pro bono appointment system and
will allow judges to use their inher-
ent power to require attorneys to
accept appointments to help bridge
the justice gap.

The Advocate - August 2016 29



Conclusion

It is well known that pro se civil
litigants represent a burden on the
court system. But more importantly,
many pro se litigants, like the Bhuta-
nese refugee family, are ill-equipped
to navigate the complexities of the
judicial system. As attorneys have
a professional responsibility to pro-
vide pro bono legal services to dis-
advantaged communities, and as
the judiciary is uniquely positioned
to play a profound role in bridging
the justice gap, a critical step toward
resolving the legal aid crisis is an
express articulation in the Model
Code of Judicial Conduct and the
Idaho Code of Judicial Conduct that
judges are permitted to actively ap-
point attorneys to provide pro bono
legal services to civil litigants. With
articulated changes to state laws and
the judicial canons, states can dra-
matically improve access to justice
for some of our most vulnerable
populations.
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A Perspective From Bar Counsel's Office:
Addressing Substance Abuse and Mental Health Issues

Caralee Lambert

rom time to time, Bar Coun-

sel’s Office is contacted confi-

dentially by individuals who

are concerned that an attorney

is abusing alcohol or possi-
bly struggling with a mental illness.
Sometimes, these concerns are al-
ready being addressed at the disci-
plinary level because a grievance has
been filed against the attorney by a
current or former client.

As part of the investigation of a
grievance, Bar Counsel’s Office may
learn that the attorney is in fact
struggling with substance abuse or
mental health issues. It is troubling
from a regulatory perspective to
know that an attorney has become
the subject of a disciplinary inves-
tigation due to his or her inability
to complete tasks for a client, but it
is especially disheartening to know
that a fellow attorney is struggling
and to question whether that strug-
gle could have been addressed be-
fore discipline became an issue.

This article is intended to high-
light the interplay that Bar Coun-
sel’s Office is seeing between the
personal struggles and professional
lives of attorneys. The article is also
intended to open a dialogue on men-
tal illness and substance abuse, both
for attorneys who are struggling and
for those who work with and care
about them. The goal is to reduce
the stigma that so often comes with
mental illness and substance abuse,
to encourage attorneys to realize it
is a brave step to acknowledge their
need for help, and to enable other at-
torneys to support those who need
help. By doing so, we can all work to-
ward ensuring that Idaho attorneys
receive the support and assistance
they need before their actions cause

harm to their firms, clients or them-
selves and result in discipline.

Houston, we have a problem

A new study jointly conducted
by the ABA Commission on Law-
yer Assistance Programs and the
Hazelden Betty Ford Foundation re-
veals higher levels of mental health
issues and problematic drinking
among attorneys than previously in-
dicated.! The study was based on a
survey of 12,825 employed attorneys
and assessed alcohol use, depression,
anxiety and stress. The results were
released in February 2016.

According to the study, 21% of
the survey participants scored at a
level consistent with problematic
drinking. Younger and newer at-
torneys had a significantly higher
proportion of problematic drinking
than older and more experienced

We can all work toward ensuring
that Idaho attorneys receive
the support and assistance
they need before their actions
cause harm to their firms, clients
or themselves and result
in discipline.

attorneys, with the highest rates re-
ported by attorneys under age 30
(32%) followed by attorneys aged
31 to 40 (26%). Approximately 44%
of the participants who considered
their drinking problematic reported
that their excessive drinking started
within 15 years of law school gradu-
ation.
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Idaho Formal Disciplinary Cases*
Year of case | Number of | Number of cases involv- | Percent of cases involving | Number of cases involving | Percent of cases involving
resolution | attorneys | ing depression or anxiety depression or anxiety substance abuse substance abuse
2005 15 2 13% 2 13%
2006 14 2 14% 1 7%
2007 5 1 20% 0 0%
2008 11 5 45% 2 18%
2009 12 2 17% 2 17%
2010 11 2 18% 3 27%
2011 11 2 18% 4 36%
2012 8 3 38% 2 25%
2013 17 9 53% 3 18%
2014 15 8 53% 5 33%
2015 8 5 62% 3 38%
2016 4 2 33% 1 17%
Total 133 43 32% 28 21%
(10.5 years)

The study’s findings regarding
attorney mental health were also
concerning. Twenty-eight percent of
responding attorneys reported they
were currently experiencing depres-
sion and 19% reported experienc-
ing anxiety. When asked about past
mental health issues in their legal
careers, 61% of responding attorneys
reported suffering from anxiety and
46% reported problems with de-
pression. The study found that men
suffered from “significantly higher
levels” of depression, while women
reported higher levels of anxiety. As
with problematic drinking, rates of
anxiety and depression decreased

with an attorney’s age and legal ex-
perience.

When personal issues become
professional problems

Stressed-out lawyers make poor
decisions, leaving them open to li-
ability.

— Leslie A. Gordon?
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The results of the ABA/Hazelden
study are consistent with what Bar
Counsel’s Office is addressing in dis-
ciplinary matters. Among the most
common grievances filed against
Idaho attorneys are those involving
allegations that the attorney failed
to complete work as requested or
failed to reasonably communicate
with the client about that work. The
large majority of these grievances
conclude with no disciplinary ac-
tion. However, those cases that result
in formal sanctions may involve an
attorney’s underlying mental health
issue or substance abuse.

The chart above reflects the prev-
alence of depression, anxiety, and
substance abuse in Idaho’s formal
disciplinary cases. The chart is based
on interaction by Bar Counsel’s Of-
fice with the responding attorney
and is largely anecdotal, but it high-
lights the role that mental health
and substance abuse play in attorney
misconduct. Notably, the chart may
underreport the problem because
it does not include attorneys whose
anxiety, depression or substance
abuse was not apparent or disclosed
during the formal charge case. The
chart also does not include private

discipline cases in which mental
health issues or substance abuse may
have been a factor.

Mental health issues and sub-
stance abuse do not cause profession-
al misconduct, but they can affect an
attorney’s ability to function under
stress and may lead to disciplin-
ary issues. For instance, an attorney
suffering from depression may feel
overwhelmed by his or her caseload
and avoid client calls requesting sta-
tus updates because the work is not
being completed. In some cases, ear-
lier intervention in the form of a col-
league’s inquiry or a friend’s referral
to a therapist may have enabled the
attorney to gain a foothold on the
situation before it led to allegations
of misconduct and discipline.

When “Thinking like a
lawyer” is detrimental

[D]epression, when it finally came
to me, was in fact no stranger, not
even a visitor totally unannounced;
it had been tapping at my door for
decades.

— William Styron®



The ABA/Hazelden study un-
derscores a well-known reality: The
practice of law can be stressful and
may lead to personal problems if
an attorney lacks appropriate cop-
ing mechanisms. A study in 1990
by Johns Hopkins University found
that attorneys suffered from depres-
sion at a rate 3.6 times that of indi-
viduals in 100 other professions.® Ac-
cording to the ABA/Hazelden study,
12% of highly educated profession-
als reported problematic drinking
compared to nearly 21% of the sur-
veyed attorneys.

Unfortunately, the traits of a suc-
cessful lawyer can contribute to an
underlying mental illness such as
anxiety or depression.” For instance,
perfectionism and attention to de-
tail are effective traits for any prac-
titioner, but they can exacerbate an
underlying anxiety if the attorney’s
watchful vigilance extends from
work to others areas of life.* Another
trait, pessimism, can also be effective
for attorneys because we are trained
to “look out for what can go wrong?’
However, such pessimism outside
the office can lead to a dystopian
worldview that may trigger or wors-
en a depressive episode."

Ironically, these traits are devel-
oped and often rewarded in law
school. As one commentator noted,
law schools teach students to “ap-
proach life ... with a heightened
sense of all that can go wrong?"" Stu-
dents are taught to “think like a law-
yer, meaning to develop a “critical
skepticism about any proposition,
no matter how seemingly straight-
forward”> We probably all know
individuals who entered law school
as unabashed optimists who, after
their first month of Torts class, begin
“search[ing] the horizon for prob-
lems”*3 Everyday joys become every-
day torts. Is Fido’s inflatable swim-
ming pool an attractive nuisance to
the 5-year-old neighbor? Could post-

Perfectionism and attention to detail are effective traits for any
practitioner, but they can exacerbate an underlying anxiety if the
attorney’s watchful vigilance extends from work to others areas of life.?

ing online about last night’s very
awkward date be grounds for a defa-
mation claim? This skill of question-
ing various actions and their conse-
quences can be indispensable when
acting on behalf of a client, but it
can be damaging when applied to
an attorney’s everyday life.
Additionally, attorneys work
with a clientele who may skew the
reality of the attorney’s community.
For instance, defense attorneys are
not generally hired by the average
plumber or teacher.' They represent
the plumber whose shoddy work-
manship resulted in a homeowner’s
flooded basement or the middle
school teacher facing a DUI charge
after knocking down the school
crossing sign on her way into the
school parking lot.” Add to this the
high and sometimes unrealistic ex-
pectations of clients, job insecurity,
and the ever-present threat of mal-
practice claims, and individuals who
may have been predisposed to men-
tal health issues are struggling just
several years into their practice.'

Coping that isn’t working

Alcohol was an invaluable senior
partner of my intellect, besides be-
ing a friend whose ministrations |
soughtdaily ...

— William Styron'’

Attorneys under stress may be
more irritable with their family and
colleagues, engage in obsessive
thoughts about work or finances, feel
inadequate compared to their peers, or
find they are unable to shake a sense
of worry about life in general.'® These
same characteristics can be the mark-
ers of anxiety and depression."” The
Idaho State Bar’s Lawyer Assistance
Program, “LAP”, receives more calls
for assistance with mental health prob-
lems than for addiction issues, with
depression being the predominant is-
sue identified by attorneys seeking
help.?

It is generally known that mental
health issues can co-occur with sub-
stance abuse, and attorneys are no ex-
ception. For many attorneys, alcohol
is a way to take the edge off a stressful
day or to celebrate the conclusion of a
case. For some attorneys, however, al-
cohol becomes a “daily mood bath.”*!
These attorneys find that without dai-
ly alcohol use, they cannot calm their
anxious thoughts or silence a depres-
sive voice.

Eric, an Idaho attorney, recalls
having depression and anxiety as
early as high school.”? The symp-
toms felt physiological, like an
overwhelming sense of dread and
despondency. Eric was a perfection-
ist, which he believes contributed to
his anxiety, especially during his first
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years of practice at a large law firm.
The work stress was compounded
by personal stressors, including a
troubled marriage and acting as his
family’s primary breadwinner. In his
early years of practice, Eric relieved
his depression and anxiety with alco-
hol, which ultimately led to several
DUIs. His spouse also drank alcohol
to excess, which he says “normalized”
his drinking. He was still productive
at work, however, and interpreted
his colleagues’ failure to confront
him about his moods and drinking
as tacit consent for him to keep “im-
ploding?

Eric believes his legal skills en-
abled him to deny that he had a
mental illness and to rationalize
his drinking as a reasonable way to
cope with the stress of practicing
law. However, after additional DUIs
and the breakup of his marriage, he
finally sought help. With regular
therapy and medication, Eric is re-
building his personal life and law
practice. He says he knows he will
always be shadowed by feelings of
gloom from depression and dread
from anxiety, but he has learned how
to “dial down” the volume of those
feelings by abstaining from alcohol,
participating in regular therapy, and
following a treatment regimen that
includes antidepressant medication.

Resources and education:
breaking the stigma

The Idaho LAP provides resourc-
es for attorneys needing assistance
with mental health issues or sub-
stance abuse. As a starting point, at-
torneys or their colleagues, friends
and family can call LAP’s 24-hour
confidential hotline: (866) 460-9014.
Judges and attorneys volunteering
for the LAP will provide the neces-
sary assistance, which can include a
phone call to an attorney to make
sure they are okay or a treatment re-
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ferral if necessary. Additionally, LAP
will work with other attorneys to
volunteer their time as temporary
replacements if an attorney needs to
enter treatment.

Importantly, Idaho’s law schools
are educating students about mental
health and substance abuse from the
start. University of Idaho College of
Law students complete an orienta-
tion addressing mental health and
substance abuse, receive informa-
tion about campus counseling and
dietitian services, and attend work-
shops through the Professional-
ism Education Program addressing
topics such as a healthy work-life
balance. Through its Legacy Men-
tor Program, Concordia University
School of Law provides a forum for
practicing attorneys to present on is-
sues such as mental health and stress
management. Students also have
access to health and counseling ser-
vices through Boise State University.

The decision of Idaho’s
schools to address mental health
and substance abuse early and di-

law

The decision of Idaho’s law
schools to address mental health
and substance abuse early and
directly signals an important
change in attitudes.

rectly signals an important change
in attitudes that will hopefully effect
change in students’lives and legal ca-
reers. The sooner Idaho’s newest at-
torneys realize that stress is inherent
in the practice of law and that there
are resources available if they find
themselves struggling, the better.

Well, that’s depressing - Now what?

If your wife locks you out of the
house, you don’t have a problem
with your door.

— Anne Lamott®



Studies  consistently indicate
that attorneys suffer from substance
abuse and mental health issues at
levels higher than the general popu-
lation. So let’s start a dialogue. May-
be start by checking your own “emo-
tional barometer” to see if you have
feelings of despondency or worries
that are interfering with your mood,
your job satisfaction, or your person-
al relationships.* Consider sharing
this article or LAP materials (avail-
able on the Idaho State Bar website)
with a newer attorney who may still
be finding his way in the practice.
Or if a colleague seems to be going
through a particularly difficult time,
ask her about it. As Eric explained,
your concern alone may act as a red
flag that a colleague’s depression or
substance abuse is noticeable and
that support and encouragement are
available. By addressing these prob-
lems earlier and more openly, we
can all help new attorneys succeed
in their first years of practice and
ensure that long-term practitioners
continue serving as vital members of
the Idaho State Bar.”
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ldaho Lawyer Assistance Program
Welcome Message From the Chair

Jamie Shropshire

e all know that lawyers

occupy a unique position

in society. We are called

upon to handle the most

delicate matters of great
importance to our clients. Our
well-being and that of our clients
rests upon the quality of our
professional performance, and our
performance does not rest solely
upon our legal expertise. Our
physical health, mental health and
overall quality of life directly affect
our performance, and thus directly
affect our clients. Any impairment
of our performance ultimately
impairs our client, our profession
and society.

While a license to practice law
may provide many opportunities
and open many doors which
otherwise might be closed, it
unfortunately does not protect us
against common “career killers;
such as alcoholism, drug addiction,
depression, burnout and stress.

The American Bar Association
estimates that 15 to 20 percent of
attorneys and judges suffer from
addiction or mental illness. That
means that between 925 to 1,235
of Idaho’s legal professionals are
impaired by these problems.

The Lawyer Assistance Program’s
mission is to safely provide help
and support for lawyers who are
experiencing problems associated
with substance abuse and/or
mental health, while preserving
the reputation and trust of the
lawyer. Idaho LAP also focuses on
educating legal professionals and
their families and friends about
the causes, effects and treatment
of alcohol and drug dependency,
depression and other mental health
issues.
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One of Idaho LAP’s stated purposes is to provide assistance
to impaired lawyers in a manner that is separate and distinct from
attorney discipline proceedings and to maintain that distinction."

Idaho LAP committee members
are appointed for staggered
three-year terms by the Board
of Commissioners for the Idaho
State Bar. Idaho LAP committee
members are available in your
area for a confidential, anonymous
consultation or referral. Idaho
LAP is also very fortunate to
have John Southworth, CADC,
NCAC, ICAADC, CIP, serve as our
Program Coordinator. John has
had both personal and professional
experiences in the fields of
substance abuse and mental health
for more than 40 years, and provides
valuable insight and referrals for
assisting struggling Idaho legal
professionals.

It cannot be stressed enough
that all information provided by

a lawyer to any LAP member is
100% confidential and will not be
reported to the Idaho State Bar.
One of Idaho LAP’s stated purposes
is to provide assistance to impaired
lawyers in a manner that is

separate and distinct from attorney
discipline proceedings and to
maintain that distinction.! Records
and proceedings of the Idaho LAP
are NOT subject to subpoena or
discovery and are NOT admissible
as evidence in an administrative
proceeding or a criminal or civil
action.?
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Program (LAP)
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A Personal Story About Mental Illness in Our Profession

Andrea Courtney

he professor who taught me
criminal law died by suicide
two years ago. It still reso-
nates with me. It had been
more than a decade since I
last saw her, but she was one of those
memorable, for-all-the-right-reasons
instructors. Professor Cheryl Hanna
was an academic who could calm,
engage, challenge, and awe her stu-
dents. Her voice alone told a story.
She was a gifted lawyer with equal
parts vigor and kindness and struck
just the right tone in every setting.
Hopefully you had at least one pro-
fessor in law school (or even in un-
dergraduate studies) who was like
Prof. Hanna. Others described her as
an inspiring role model, beloved, “a
force of nature” She inspired other
academics, contributed greatly to re-
search on women and girls in gangs
and volunteered her time both at the
law school and in the greater com-
munity. She exuded confidence.

Prof. Hanna was trusted by many
Vermonters because her voice clearly
spread the news on Vermont Public
Radio. After I graduated and moved
back to the West, I learned that Han-
na fell in love, married and had two
children. She had a saying for her
students: “Be a star” She encouraged
every student to rise to the occasion,
to make a difference, to get in the
game.

Her death so struck me that I feel
compelled to write to all of you, fel-
low members of the Bar. If Prof. Han-
na, who from the outside seemed to
have it all, could get caught in such
a dark place that her vigorous mind
deemed death by suicide as her best
alternative, there is something pro-
found going on. We need to talk
about mental illness and mental
health in our profession. We need to
shed the stigma of depression and

Mental illness is not personal weakness,
caused by lack of discipline or will-power.
Mental illness, she said, is organic.

anxiety. We need to help one another
before another colleague dies by sui-
cide.

Focusing on the problem

First, I provide some definitions,
symptoms and factors that help us
see the scope of mental illness in the
legal profession. Next, I share some
heart-wrenching and scary statistics,
which underscore the urgency of ac-
tion. It might help to look at other
bar organizations to see what has
been done in other states. We should
consider, copy, and/or adapt what
we find works. Next, I outline what
each of us can do to help other legal
professionals, should the need arise.
And finally, I conclude with what we
can do for ourselves, should the fo-
cus be internal.

Mental health is the effective
functioning in daily life, resulting
in productive activities, healthy re-
lationships and the ability to adapt
to change when encountering ad-
versity.! Mental illness “refers collec-
tively to all diagnosable mental dis-
orders; i.e., those health conditions
involving significant changes in
thinking, emotion and/or behavior,
as well as conditions involving dis-
tress and/or problems functioning
in social, work or family activities.?
Oftentimes mental health and men-

tal illness are used interchangeably.
While related, they mean different
things. Common mental illnesses
are depression, anxiety, eating disor-
ders, addictive behaviors, and schizo-
phrenia.> While the exact cause of
most mental illnesses is unknown,
research strongly suggests mental
illness is caused by a combination
of genetic, biological, psychological,
and environmental factors. For this
article, I will focus on depression,
anxiety and suicide.*

I contacted Anne Daggett, MSW,
LCSW, a social worker at St. Luke’s
in Boise, seeking her insight on men-
tal illness, especially in the legal pro-
fession. She wants us to know that
mental illness is not personal weak-
ness, caused by lack of discipline or
will-power.’ Mental illness, she said,
is organic. You can no more will
away a mental illness than cancer or
cystic fibrosis.

Mental illness is common. In the
general U.S. population, nearly one
in five adults (19%) experience some
form of mental illness; one in 24 has
a serious mental illness, and one in
12 has a substance use disorder.

Depression is a mental illness that
negatively affects the way you feel,
think and act. Depression includes
more than a sad mood. It is also
characterized by diminished interest
in activities you once found pleasur-
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When you know a person, you know what is normal and what is not.

+ More rapid speech

- Isolating, asking for assignments that can be performed in his/her
office without interaction

- Lack of ability to focus, the person is clearly distracted

- Less talkative

- Changes in weight

« Unexplained changes in schedule, erratic schedule, erratic absences

- Searching for words

- Visible agitation in relating personal anecdotes

- A change in expression — a smile is a different smile, more pained,

forced

- Visible (even if minimal) lack of self-care

- Going through the motions, the person’s face lacks genuineness

- Decreasing productivity

- It can be at different levels: at its most intense, you can see the
person trying to function and it requires effort

- Taking risks (because nothing matters)

(Copyright © 2016 Bender, KM, Garson, L, Harrel, T. and Mauney, S.)

able, weight gain or loss, psychomo-
tor agitation’, fatigue, inappropriate
guilt, problems concentrating, and
recurrent thoughts of death.® Un-
like having a “bad day” or occasional
sadness, clinical depression involves
symptoms which are present for
at least two weeks. One lawyer de-
scribes her depression this way:

Depression comes on like a thief
in the night and only after you
rise from its darkness do you see
how pervasive it was. When de-
pressed, you are stuck in a cruel
mental suspension: you don’t
think things are that bad but you
also don’t think they can get bet-
ter. So you make no great effort to
change the status quo.’

In addition to being a chronic ill-
ness in its own right, depression is
associated with behaviors linked to
other chronic diseases like smoking,
alcohol consumption, physical inac-
tivity, and sleep disturbance.”® If not
treated, one episode of depression
places the person at a 50% risk for
experiencing another episode, with
subsequent episodes further raising
the risk."

Anxiety is a normal emotion.
But when the anxiety does not go
away, worsens over time or prevents
someone from participating in daily
activities, a person might have an
anxiety disorder. Symptoms include
frequent headaches, jaw clenching,
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rapid heartbeat, tightness in the
chest, sweaty palms, and difficulty
concentrating.”” Anxiety disorders
are the most common of mental dis-
orders, affecting more than 25 mil-
lion Americans.” The spectrum of
anxiety disorders includes general-
ized anxiety disorder (persistent and
excessive worry that interferes with
daily activities), panic disorder, pho-
bias, and separation anxiety."

No definition of suicide is need-
ed. Instead, more helpful would
be some of the warning signs and
symptoms of someone considering
suicide. The American Bar Associa-
tion (ABA) sponsored a recent webi-
nar focused on suicide prevention.'
One of the slides is particularly in-
structive in describing the warning
signs:

Certain circumstances may in-
crease the risk. These include previ-
ous suicide attempt(s), a history of
suicide in the family, substance mis-
use, mood disorders, access to lethal
means, interpersonal losses or other
events (1.e., death, end of a relation-
ship, academic failure, financial diffi-
culty, bullying), history of trauma or
abuse, and chronic physical illness.'¢
Specific to the legal profession, ad-
ditional contributing factors are
perfectionism, pessimism, isolation,
long hours, expectation to be an
“expert;” vicarious trauma,” stigma,
adversarial nature of the job, frustra-

If not treated, one episode of
depression places the person at a
50% risk for experiencing another

episode, with subsequent
episodes further raising the risk."

tion with the realities of legal prac-
tice as opposed to the ideals one may
have held in law school, etc.'®

Sadly, you probably know a col-
league who suffers from mental ill-
ness or is considering attempting
suicide. Suicide is the tenth lead-
ing cause of death in the US.” The
New York Times recently reported
that deaths by suicide in the U.S.
have rocketed to the highest levels
in nearly 30 years, with the overall
death by suicide rate rising by 24%
from 1999 to 2014.

Those numbers are frightening
on their own. Statistics suggest, how-
ever, ours is one of the most at-risk



professions. As one lawyer notes,
“There are a lot of high stress profes-
sions. Being a physician has stress.
However, when the surgeon goes
into the surgical suite to perform his
surgery, they don’t send another phy-
sician in to try to kill the patient?*!

In the general U.S. population,
three-fourths of all mental illness
begins by age 24.22 It is not surpris-
ing that the depression and suicide
statistics for law school students are
grim. In a Dave Nee Foundation
study, 27% of law school students re-
ported being depressed after the first
semester, 34% after two semesters,
and 40% after three years.?

Things do not necessarily im-
prove after graduation. Lawyers are
3.6 times more likely to suffer from
depression than non-lawyers.** When
ranked by profession, lawyers are in
the top five for death by suicide.” A
recent study by the Hazelden Betty
Ford Foundation and the ABA Com-
mission on Lawyer Assistance Pro-
grams is the most comprehensive
evaluation of substance abuse and
mental illness among U.S. attorneys.
Surveying over 18,000 American at-
torneys, the study’s conclusions are
stark.

o Substantial rates of behavioral health
problems were found

e Men had significantly higher lev-

els of depression while women had

higher levels of anxiety and stress

e 28% were currently experiencing

mild or higher levels of depression

* 19% were currently experiencing

anxiety

* 61.1% reported past anxiety

* 45.7% reported past depression

e 11.5% reported suicidal thoughts

at some point during their careers.”
We should not wait for a quanti-

fied emergency where numbers cata-

lyze action as sadly was the case in a

few other states. In a two year peri-
od, at least 15 lawyers died by suicide

Lawyers think creatively, advance options,
empower others, and solve problems.
We should be tailor-made to help each other.

in Kentucky?” In 2004, Oklahoma
lost one per month by suicide.?® Six
lawyers completed suicide in South
Carolina in 18 months.” Georgia
lost three lawyers in six months.*

For some states, it took that
wake-up call. The Georgia Bar cre-
ated a suicide prevention video and
showed it to over 30,000 attorneys.*!
It also created a peer support pro-
gram, where lawyers volunteer to
help others.>* Kentucky begins its
annual CLE conference with a sui-
cide prevention presentation and
has reached over 7,000 attorneys.*
A handful of state bars have added a
mental health category to their man-
datory CLE regime.**

Certain law schools have institut-
ed some form of wellness program,
including stress-management, yoga,
meditation classes, peer counseling,
free chair massages, and puppies in
the lobby day where shelter dogs
make students happy* The Dave
Nee Foundation assists law schools
with a Law Student Mental Health
Day and provides schools with re-
sources and a tool kit to promote
mental health awareness and reduce
the stigma of mental illness.>

Let’s be stars and do
better for all of us
Though some might suggest opti-

mism is a weakness in an attorney, I
remain hopeful we can do better, be

proactive, and start to address men-
tal illness in our profession.”” For
a number of reasons, we attorneys
might be the best equipped to no-
tice subtle changes in behavior and
attitude. For our colleagues, we need
to get informed,* listen to them, go
with them to seek help, and be un-
derstanding® (mental illness is not
a weakness or a choice). Be on the
lookout for cumulative changes in
character or behavior. Start by talk-
ing to your colleague. If you show
genuine care and concern, you could
help get the colleague back on a
healthy path, perhaps save a life.* Do
not be afraid to ask them about their
plans, if any.*" You cannot plant the
seed for suicide by talking to some-
one about your concern for them.*
Consider also putting up a poster at
work about mental health or suicide
prevention.” Treatment and recov-
ery are personal, unique processes
that hopefully pave the way to liv-
ing a satisfying and hopeful life even
with the mental illness limitations.*
Lawyers think creatively, advance
options, empower others, and solve
problems. We should be tailor-made
to help each other.

If you are experiencing some
of the above symptoms, you have
resources. The Idaho Lawyers As-
sistance Program (LAP) supports
lawyers experiencing mental illness
as well as chemical dependency.®
The LAP is completely confidential.
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(208) 891-4726 or 24-hr hotline is
(866) 460-9014. The LAP will not re-
port a caller to the State Bar for dis-
cipline. The LAP has experience and
can offer a path out of spiral, even
muster resources to cover caseloads.

Other hotlines. The Idaho Sui-
cide Prevention Hotline is toll-free
at (800) 273-TALK (8255), available
24 hours a day, every day. All calls are
confidential. Or you can text 741-741
and get a quick response from a live,
trained crisis counselor provided by
the not-for-profit Crisis Text.*

Medicine and counseling. Tell
your doctor. Many family doctors
use regular screening tools to start
the conversation about mental ill-
ness. Take them up on the invitation.
Describe your symptoms.

Insurance. Blue Cross Blue Shield
offers personal health support for
those battling depression with a free
benefit, a case management team
which includes a registered nurse
and a social worker. Saint Alphon-
suses’ Corporate Health and Well-
ness offers a corporate health nurse
if you have questions about mental
illness.*

Self-care. Reach out to your men-
tors, partners, favorite judge, fam-
ily, caring coworkers. Try activity
therapy. If zip lining energizes you,
then head to the nearest zip lining
option. Take a day or a half-day off
every once and a while to play, read
for fun, volunteer, reconnect with
nature, or whatever it is you need to
refresh.

Mental illness is common, organ-
ic and not a reflection of weak char-
acter, and we all are at greater risk by
virtue of our profession. Amazing
and strong lawyers combat mental
illness daily and can do so successful-
ly with a variety of treatment. Please
join me in shedding the stigma and
chose to talk about depression, anxi-
ety and suicide in our profession.
Become familiar with resources for
colleagues and yourself.
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After Prof. Hanna’s death, I read
the online comments of many who
knew her and who extolled her
strengths. The authors also expressed
shock, dismay, sadness, and regret. I
think about Prof. Hanna’s children.
I hope they had a kind of Mr. Hol-
land’s Opus moment, reading those
comments, or will someday, when
they are ready, and realize what a
bright light their mom was for so
many. I hope they find peace. I hope
we will learn one more lesson from
Prof. Hanna.

Take a day or a half-day off
every once and a while to play,
read for fun, volunteer, reconnect
with nature, or whatever
it is you need to refresh.
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Suicide Prevention, http://www.psychia-
try.org/patients-families/suicide-pre-
vention, (last visited Dec. 23, 2015).

17. Vicarious trauma includes hearing
stories from clients and being unable to
emote, instead turning the focus on ana-
lyzing the problem and potential solu-
tions. The concept is related to emergen-
cy first responders and how repeated ex-
posure to trauma can lead to burnout, or
make the attorney feel jaded.

18. See I've Got Your Back; You've Got
My Ear: Suicide Prevention in the Legal
Profession, supra note 15; Daggett inter-
view, supra note 5.

19. National Institute of Mental Health,
Suicide Prevention, http://www.nimh.nih.
gov/health/topics/suicide-prevention/
index.shtml (last visited May 12, 2016).

20. Sabrina Tavernise, U.S. Suicide Rate
Surges to a 30-Year High, http://nyti.
ms/212FMnr (Apr. 22, 2016). The death
by suicide rate for middle-aged women,
ages 45-64, rose by 63%; men in that
age range saw a 43% rise. White middle-



aged women had an 80% increase. Yet
men are still 3.6 times more likely to die
by suicide than women. /d.

21. Rosa Flores and Rose Marie Arce,
CNN, Why Are Lawyers Killing Them-
selves?, (quoting Yvette Hourigan, Ken-
tucky Lawyer Assistance Program) http://
www.cnn.com/2014/01/19/us/lawyer-
suicides/, (last visited May 9, 2016).

22. See What is Mental lliness?, supra note
1.

23. Dave Nee Foundation, Scholarship
and Research: Lawyers & Depression,
http://www.daveneefoundation.org/
scholarship/lawyers-and-depression/
(last visited June 8, 2016). The non-profit
Dave Nee Foundation seeks to eliminate
stigma associated with depression and
suicide. Its website is full of resources.
See also Jerome M. Organ et al., Helping
Law Students Get the Help They Need: An
Analysis of Data Regarding Law Students’
Reluctance to Seek Help and Policy Recom-
mendations for a Variety of Stakeholders,
Te B. ExamiNer, Dec. 2015 at 8 for deeper
treatment of that study.

24, See W.W. Eaton et al., Occupations
and the Prevalence of Major Depressive
Disorder, 32 J. oF OccupatioNnAL Mep. 1079
(1990).

25. Seeid.; Law schools take aim at mental
illness, supra note 12; Flores, supra note
21.

26. Patrick Krill et al., The Prevalence of
Substance Use and Other Mental Health
Concerns Among American Attorneys, J.
ApbicTioNn Mep., Feb. 2016, at 46.

27. Robin Frazer Clark, Are You Okay?
The Most Important Conversation No One
Wants to Have, THe ATLANTA Lawyer, May
2015, at 8.

28. Flores, supra note 21.
29./d.
30. Frazer Clark, supra note 27, at 8.

31. | hope you will take a few minutes
and watch the video (there are three ver-
sions of different lengths so even if you
only have 6 minutes, you have time to
watch it). https://www.gabar.org/com-
mitteesprogramssections/programs/
lap/suicide_awareness.cfm

32. Lynn S. Garson, Helping Our Own, THe
ATLANTA Lawyer, May 2015, at 6.

33. Flores, supra note 27.
34. [d.

35. Law schools take aim at mental illness,
supra note 12.

36. Dave Nee Foundation, Law Student
Mental Health Day, http://www.dav-
eneefoundation.org/programs/law-
student-mental-health-day/ (last visited
June 8, 2016).

37. Evidently so did Texas attorney Mi-
chael W. Eaton when he told his fellow

Amazing and strong lawyers combat
mental illness daily and can do so successfully
with a variety of treatment.

Bar, “To completely fulfill your duty to
the legal profession and to your clients,
you need to do more than merely rec-
ognize and commit to fulfilling your
professional responsibilities. You should
have some basic knowledge about al-
coholism, addiction, and mental illness
and other impairments. Develop an un-
derstanding of the signs and symptoms
of these problems, and know how to
access help—whether for yourself or a
colleague!” Eaton, Do the Right Thing: Ev-
ery Lawyer in Texas Will Encounter an Im-
paired Colleague Sooner or Later, 77 Tex.
B.J. 598, 601 (Jury 2014).

38. This includes knowing the ethical
considerations related to mental ill-
ness in the profession. Consider at least
the following rules from the L.R.P.C.: 1.1
Competence, 1.3 Diligence, 1.4 Com-
munication, 1.16 Declining or Terminat-
ing Representation, 5.1 Responsibilities
of Partners, Managers and Supervisory
Lawyers, and 8.3 Reporting Professional
Misconduct. Also consider contacting
the Idaho Lawyers Assistance Program.
See infra p. XX [9].

39. See American Bar Association, Study
identifies high rate of problem drinking
among lawyers, next steps, http://www.
americanbar.org/publications/youra-
ba/2016/march-2016/study-identifies-

high-rate-of-problem-drinking-among-
lawyers--ne.html March 2016. Itincludes
interview snippets with the authors of
the Hazelden Betty Ford Foundation
lawyer study about their suggestions to
lawyers interested in helping others with
drinking problems. While our focus is dif-
ferent, the suggestions are nonetheless
relevant.

40. Daggett interview, supra note 5.

41. Mental lllness: What You Need to
Know, supra note 16.

42. Daggett interview, supra note 5.

43. Go to www.idahosuicideprevention.
org/outreach for pdfs of cards, posters
and more.

44, See National Association of Social
Workers’ Policy, Mental Health, SociaL
Work Speaks 230, 233 (Feb. 1,2012).

45, You can find additional information
about the LAP at the State Bar’s website:
http://www.isb.idaho.gov/member_ser-
vices/lap.html.

46. See http://www.crisistextline.org.

47. Mental lllness: What You Need to
Know, supra note 3. The nurse can be
reached at (208) 367-6567.

Andrea L. Courtney is a Deputy Attorney General in
the Natural Resources Division representing the Idaho
Department of Water Resources. She lives in Boise with
her husband, son, two dogs, and fish. The opinions and
advice contained herein do not represent the views of
the State of Idaho or the Idaho Attorney General’s Office.
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What is the Lawyers Assistance Program? A Short Q & A

Paul McFarlane

What is LAP, anyway?

The Idaho Lawyers Assistance
Program (LAP) provides support
for lawyers who are experiencing
problems associated with substance
abuse and/or mental health issues in
a safe manner, preserving the reputa-
tion and trust of the attorney.

Why do we have LAP?

Alcoholism, drug addiction, and
mental health problems are treatable
illnesses that affect a huge number of
people, including lawyers and judg-
es. Reports estimate that, while 10%
of the general population has prob-
lems with alcohol abuse, 15-18% of
the legal profession battles the same
problem. The effects can be devastat-
ing 10— both to the individual and
to those around them. Fortunately,
there is help.

What does LAP do?

LAP assists and educates legal
professionals and their family and
friends about the causes, effects,
and treatment of alcohol and drug
dependency, depression, and other
mental health problems. Attorneys
and judges volunteer their time to
assist lawyers who suffer with such
issues. These volunteers can direct
you to a wide number of addiction
and mental health resources.

What services does LAP provide?

* Guidance for lawyers in need of
assistance or referral sources;

* Information relating to alcohol/
drug education, mental health treat-
ment, interventions, monitoring,
and/or family support;

* Recommendations for appropri-
ate treatment centers

* Assistance in finding lawyers who
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volunteer time as a temporary re-
placement for those lawyers enter-
ing a treatment program; and

* Guidance for re-entering the work-
place.

What happens when | call LAP?

You can expect to be connected
with one of the volunteer members
of the LAP Committee — probably
a lawyer — who has extensive expe-
rience with addiction and mental
health issues. You can expect the un-
divided attention you need and de-
serve to share what’s on your mind
and to explore options for address-
ing your concerns. You’ll receive re-
ferrals, suggestions, and support.

Are LAP services confidential?

Absolutely. All information is
100% confidential. LAP records and
proceedings cannot be subpoenaed
and are not subject to discovery.
Moreover, under Idaho Codes. 54-
4901, LAP records and proceedings
are not admissible in administrative
proceeding or criminal or civil ac-
tions.

Will the Idaho State Bar or Bar
counsel find out when I call LAP?

No! Information is confidential

Attorneys and judges volunteer
their time to assist lawyers who
suffer with such issues.

and will not be reported to the Ida-
ho State Bar.

What if | know a lawyer or judge who
seems to be having addiction or men-
tal health problems?

Call LAP for a confidential con-
sultation and advice on how to han-
dle this sensitive issue.

So how do | contact LAP?

Call the LAP hotline at 866-460-
9014. The LAP hotline is available
24/7.

Paul D. McFarlane founded McFarlane Law Offices,
PLLC in Boise, where his practice includes businesses,
employment law, and civil litigation. Paul graduated
cum laude from the Tulane University School of Law
where he was Editor-in-Chief of the Tulane Maritime
Law Journal. Heis also licensed in Oregon, Washington
and Alaska. He formerly practiced with Moffatt Thomas.




Skip the Trip to Court!

G

CourtCall

Remote Appearances. Simplified.

CourtCall's Remote Appearance Platform has saved the legal
community hundreds of millions of dellars by providing Judges,
Court 5taff, attorneys and other participants with efficient,
organized and innovative audio and video services to allow

for a worry-free remote appearance experience.

We are currently providing service to the following Courts

4th Judicial District
ValMey - Cazcade
Jungu{hl

Bear Lake - Paris
Jukgs Biown - Haar Lsks
Judge ProskSng Visiting - Boar Lake

Suphibn
e Nivaills Canbou - Soda Springs
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Ada - Boize Jedon PacakngPisiing - Caribou
Frankiin - Frazton
ici i Junige Bicawm - Franidio
6th Judicial District P

Bannock - Pocatelio
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Judps ProsifingVisiting - Mrankiin

* Jueficial nfficer’s names ave for relesence anly and e nol an endorsement. * Nol all bedges: allow CoaniCall for 5 appearascs

IDAHO LEGAL DRAFTING

Brian M. DEFRrIEZ, E5q.

RESEARCH. WRITING.

PROBLEM SOLVING.

208-965-9734
holegaldrafting.com
www.idaholegaldrafting.com

What's John Doing Now?

Since 1972
John Glenn Hall Company
T PO Box 2683
W - Boise ID 83701-2683
\E‘ (208) 345-4120
- g‘ www.jghco.com
jghall@jghco.com
‘.‘. e Photography
a4 Deposition Video
Depo Broadcasting
Medical Exam Video IME DME
Questioned Photo Video Examination

7

DO YOU NEED SOME LEGAL RESEARCH?

IDAHO LEGAL RESEARCH
“Consulting & Services LLC

Teressa Zywicki, J.D.
Online Research Specialist ® 25+ years experience

Access to national database @ Affordable rates
e ) I

&(208)724—8817 u tzywicki@cableone.net

Your legal staffing
.IDAHO resource for part-time
- LEGAL and full-time attorneys and
fessional employees.
BSTAFFING ™

We are accepting applications and resumes
from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838
info@idaholegalstaffing.com

CIVIL LITIGATION MEDIATION
Steven J. Millemann

Thirty-five years of State

and Federal Court litigation

experience.

Emphasis on:

+ Real Property

« Public Right-of-Way

« Construction

« Commercial and
Land-Use related disputes

Millemann, Pittenger & Pemberton LLP
Office: (208) 634-7641 PO. Box 1066
Fax: (208) 634-4516 McCall, ID 83638
sim@mpmplaw.com

www.mpmplaw.com

*No charge for travel within Second, Third and Fourth Judicial Districts.

The Advocate - August 2016 43




COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Jim Jones
Justices
Daniel T. Eismann
Roger S. Burdick
Warren E. Jones
Joel D. Horton

Regular Spring Term for 2016
2nd Amended - 5/18/16

Boise August 16, 17, 2426;29
Coeur dAlene August 30, 31
Moscow .. September 1
Boise September 19, 29, 30
Idaho Falls September 22
Pocatello September 23
Boise November 2,4, 7,9, 10, 30
Boise December2,5,7,9

By Order of the Court
Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2016 Fall Term for the
Supreme Court of the State of Idaho, and should be preserved. A
formal notice of the setting of oral argument in each case will be sent
to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
John M. Melanson
Judges
Sergio A. Gutierrez
David W. Gratton
Molly J. Huskey

Regular Fall Term for 2016

5/4/16
Boise August9, 18, 23, 25
Boise September 6, 15, 20, 22
Boise October4, 11,18, 20
Boise November 3, 8, 29
210 Y December 6, 8
By Order of the Court

Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2016 Fall Term for the Court
of Appeals of the State of Idaho, and should be preserved. A formal notice
of the setting of oral argument in each case will be sent to counsel prior to
each term.

Idaho Supreme Court
Oral Arguments for August 2016
4t AMENDED - 7/7/16

Tuesday, August 16, 2016 — BOISE

8:50 a.m. Turner House v. TV NGrc AnONYMOUS .......c.ccevvvesvcevvens #43191
10:00 a.m. Medical Recovery Services v. OISen ..., #43147
11:10 a.m. Kirk v. Wescott #42593
1:30 p.m. Reed v. Reed #44056
Wednesday, August 17, 2016 — BOISE
8:50 a.m. Prehn v. Hodge #42465
10:00 a.m. Smith v. TV Seed Co. #42596
11:10 @.m. Estay V. NW TrUStEE SeIV. ... #43162
1:30 p.m. Hoke V. NEYada, INC. ....ooocevvverseessrrssersssiesssiressesssee #43343
Tuesday, August 30, 2016 - COEUR D’ALENE
8:50 a.m. Marek v. Hecla Mining #43269
10:00 a.m. Eyer v. [daho Forest Group #43532
11:10 a.m. Barrett v. Hecla Mining #43639
Wednesday, August 31, 2016 - COEUR D’ALENE
8:50 a.m. Thorton v. Pandrea #42332
10:00 a.m. Union Bank v. NIR #42467
11:10 a.m. Union Bank v. JV. LLC #42479
Thursday, September 1,2016 - MOSCOW
8:50 a.m. Pend Oreille View v. TT #42538
10:00 a.m. Shatto v. Syringa Surgical #42958
11:10 a.m.*OPEN* State-v—Hilt #4401
Idaho Court of Appeals
Oral Arguments for August 2016
6/8/16
Tuesday, August 9, 2016 — BOISE
9:00 a.m. State v. Gottardi #43354
10:30a.m. ...... *OPEN*
1:30 p.m. State v. Breese #43691
Tuesday, August 23,2016 - BOISE
9:00 a.m. State v. Sellers #42716
10:30 a.M. State V. COlOM ....vvvovevesvereseessseessssses s #43499
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GRANT T. BURGOYNE
MEDIATOR AND ARBITRATOR

Certified Professional Mediator

On State and Federal Court
Mediator Rosters

Arbitrator

Hearing Officer

AV Rated Attorney

Serving Idaho Attorneys and their Clients

e Employment e Contracts ¢ Torts e Commercial
e Personal Injury ¢ Civil Rights

(208) 859-8828
www.ADRidaho.com

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I ACDL

STANDING TALL FOR THE ACCUSED

FoR THOSE WHO TAKE
CRIMINAL DEFENSE SERIOUSLY.

2016 COEUR D’ALENE SEMINAR
SEPTEMBER 24

AT THE KrROoC CENTER

Speakers include:
«Jay Logsdon
«Sean Walsh
e Michael Palmer
e Justin Curtis

For More Information:
Contact IACDL
Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Mediator/Arbitrator
W. Anthony (Tony) Park

-36 years, civil litigator

‘Former Idaho Attorney General
-Practice limited exclusively to ADR

P.O. Box 1776 Phone: (208) 345-7800
Boise, ID 83701 Fax: (208) 345-7894
E-Mail: tpark@thomaswilliamslaw.com

ETHics & LAWYER DiscIPLINARY INVESTIGATION & PROCEEDINGS

Stephen C. Smith, former Chairman of the
Washington State Bar Association Disciplinary
Board, is now accepting referrals for attorney
disciplinary investigations and proceedings in
Washington, Idaho, Hawaii, and Guam.

HAWLEY
TROXELL

www.hawleytroxell.com ¢ 208.344.6000

208.388.4990
scsmith@hawleytroxell.com

M a rtel Ie 873 E. State Street - Eagle, ID 83616
B ra tto N (208) 938-8500 | www.martellelaw.com

& Associates, p.a.

Tax DispuTes | BANKRUPTCY

Tax Problem Bankruptcy Debt Problem
Resolution Resolution
- Offers in Compromise - Tax Discharge -Foreclosure Alternatives

«Installment Plans -Business Bankruptcy -Mortgage Modifications

«Tax Court Representation  «Chapter 13 Bankruptcy  -Forbearance Agreements

-Innocent Spouse Relief ~ -Chapter 7 Bankruptcy ~ -Credit Card Settlements

«Penalty Abatement «Chapter 11 Bankruptcy  «Loan Workouts

- Tax Return Preparation

Martelle, Bratton & Associates is
experienced in finding innovative
solutions for its client’s tax,
bankruptcy, and debt resolution
needs.
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

Civil Appeals

Divorce, custody, and support
1. Whether the district court erred in affirm-
ing the magistrate’s admission of the parent-
ing time evaluation and expert opinion of Dr.
Ward.
Orndorffv. Padlo
S.Ct. No. 43836
Court of Appeals
Malpractice
1. Whether the district court erred in ruling
that Molen’s cause of action for legal practice
accrued on the date of his conviction in 2007.
Molen v. Christian
S.Ct. No. 43755
Supreme Court
Other
1. Whether the court erred in denying ap-
pellants’ motion to set aside default and in
its finding that they failed to present a meri-
torious defense because the anti-deficiency
statute found in 1.C. § 6-108 does not protect
personal guarantors from actions to enforce
the guarantee.
Agstar Financial v. Gordon Paving
S.Ct. No. 43747
Supreme Court
2. Did the court err in finding that, pursuant
to the Idaho Nonprofit Corporation Act, Ruth
Smith had authority as sole director to call a
special meeting?
Kemmer v. Newman
S.Ct. No. 42566
Supreme Court
Post-conviction relief
1. Did the district court err by not adequately
inquiring into a potential conflict of interest
with Green’s post-conviction counsel?
Green v. State
S.Ct. No. 43750
Court of Appeals
2. Did the court abuse its discretion by deny-
ing Rendon’s motion for discovery?
Rendon v. State
S.Ct. No. 43048
Court of Appeals
3. Whether the district court erred in finding
Wurdemann had failed to prove numerous
claims of ineffective assistance of counsel.
Wurdemann v. State
S.Ct.No. 39173
Court of Appeals
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(Updated 6/1/16)

Procedure
1. Whether the judge erred by miscalculating
the time period for filing a motion to disqual-
ify the judge and by denying the motion to
disqualify.
Wells Fargo Bank v. Perez
S.Ct. No. 43465
Court of Appeals
Remedies
1. Did the court err in finding acceptance of
non-refundable earnest money from a buyer
constituted an election of remedies that pre-
cluded the seller from pursuing a claim for
damages actually suffered by the breach of
contract to purchase real estate?
Phillips v. Gomez
S.Ct.No. 43678
Supreme Court
Summary judgment
1. Did the district court apply the wrong legal
standard in granting summary judgment to
the plaintiffs by failing to view the evidence
in a light most favorable to the non-moving
party?
Leev. Litster
S.Ct.No. 43554
Supreme Court
Sureties
1. Did the trial court err in concluding
Schmidt could not recover contribution from
Huston due to unclean hands?
Schmidt v. Huston
S.Ct. No. 43620
Supreme Court

CRIMINAL APPEALS

Due process
1. Was Olsen’s right to fundamental due pro-
cess violated because the statute at issue
was unconstitutionally vague, resulting in
arbitrary enforcement and a lack of required
notice of prohibited conduct?
Statev. Olsen
S.Ct. No. 43496
Supreme Court
Evidence
1. Did the district court abuse its discretion
by admitting the audio of the traffic stop
in which Bagshaw lied about his name and
birthday, because it was not relevant to the
possession charge and was unduly prejudi-
cial?
State v. Bagshaw
S.Ct. No. 43227
Court of Appeals

2. Did the court err by admitting video ani-
mation of a shaken baby as illustrative of an
expert’s testimony because the video was
not relevant and its probative value was out-
weighed by the danger of unfair prejudice?
State v. Baker
S.Ct. No. 41590
Court of Appeals
3. Did the State present substantial compe-
tent evidence upon which a reasonable trier
of fact could have found that Harris is a per-
sistent violator of the law?
State v. Harris
S.Ct. No. 43044
Court of Appeals
Instructions
1.Did the court err in its jury instruction as to
the elements of the charged offense thereby
denying Sellers a fair trial?
Statev. Sellers
S.Ct.No. 42716
Court of Appeals

2. Did the district court err when it denied

Trenkle'’s request for an ICJC 1522 defense of
property jury instruction?

State v. Trenkle

S.Ct.No. 43219

Court of Appeals

Joinder

1. Did the court err in denying Blake’s motion
to sever her trial from that of her alleged co-
conspirator and in finding the evidence was

admissible against both?
State v. Blake
S.Ct.No. 43316
Court of Appeals

Search and seizure -
suppression of evidence
1. Did the court err in denying Gottardi's mo-
tion to suppress and in finding his initial de-
tention was not unlawful?
State v. Gottardi
S.Ct.No. 43354
Court of Appeals

2. Did the court err in ruling that the police

officer had reasonable suspicion to seize
Seward?

State v. Seward

S.Ct.No. 43658

Court of Appeals

3. Did the district court err in denying Meha-

los’motion to suppress and in finding he con-
sented to a search of his backpack?

State v. Mehalos

S.Ct. No. 43528

Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3868



Brian Donesley
LIQUOR LAW

« Former Idaho Liquor Chief
« Former Idaho State Senator

« 30+ years experience in liquor law
« Retail/Wholesale
« Revocations/Suspensions/Criminal
« Hearings/Appeals/Trials
« Lobbying/Governmental Affairs
« State, Local, Federal, Multi-State

« National Association of Alcohol
Beverage Attorneys (NAABLA)

« Licensed in Idaho and Washington

Brian Donesley, Attorney at Law
ISB No. 2313
P.O.Box 419, — Boise, ID 83701
Telephone: (208) 343-3851
bdonesley @bdidlaw.com
www.ldaholiquorlaw.com

Mediation & Arbitration Services
." Senior District Judge !
Durr McKEE
Over 30'years — Over 2,000 cases

(208) 381-0060
DDMCKEE@DDMCKEE.COM
WWW.DDMCKEE.COM

Ilgovalive Custom Sollware

Home of the Best Child Support Program
(205 SN G2 8

%)) Box 4755
www.idchildsupport.com
Forse, W2 HEFIT

St Air, Soil, Groundwater
@’ Compliance Audits, Permits
‘ Pollution Prevention

Environmental Litigation Support

Advice, Reports, Deposition & Testimony

TORF Environmental Management
www.torf.us (208) 345-7222 mtorf@torf.us

Know a Lawyer that needs help with
drugs/alcohol or mental health problems?

Please contact the Lawyers Assistance Program for help.
www.SouthworthAssociates.net 800.386.1695
CONFIDENTIAL Toll free Crisis Line

866.460.9014

24 HOUR
HOTLINE

MEDIATION & ARBITRATION
CERTIFIED PROFESSIONAL MEDIATOR

Davip W. KNOTTS

David W. Knotts has 30 years of
litigation experience and is listed on
the mediator panels for the Idaho
Supreme Court and the United
States District Court for Idaho. His
practice extends throughout Idaho
and into neighboring jurisdictions.

. Bar Register of Preeminent Lawyers

. Best Lawyers in America:
Construction Law, Insurance Law,
Insurance Law Litigation

. Mountain States Super Lawyer

. “Top Rated Lawyer” by
Martindale-Hubbell and American
Lawyer Media

P. 208.388.4805
F. 208.954.5201
dknotts@hawleytroxell.com

HAWLEY
TROXELL

ATTORNEYS AND COUNSELORS
Boise * Coeur d’Alene « Idaho Falls * Pocatello » Reno
www.hawleytroxell.com e 208.344.6000
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A Road to Hell: The Well-Intended Domestic Violence Court

Dennis Reuter

daho’s  Domestic ~ Violence
Court (DVC) system has a prob-
lem. This deeply entrenched
statewide program to help vic-
tims of domestic violence runs
counter to normal justice system
safeguards, reduces the public’s con-
fidence in the judiciary and often de-
means the victims it seeks to protect.
Many attorneys, counselors and vic-
tims have strong objections and re-
sistance to its practices. This review
stresses DVC’s systemic problems,
but no single court operates continu-
ously in the fixed manner described.
Hopefully we can open a statewide
discussion to make things better.

In most cases the DVC requires
household members convicted of
misdemeanor battery, assault or any
amended charge stemming there-
from to attend 52 sessions with
therapists in group and individual
settings. The person is taught gen-
eral psychological aspects of life
and learns techniques to improve
relationships. No contact orders are
routinely imposed in nearly all cases.
DVCs are not specialty courts like
drug courts or mental health courts.
Offenders in those courts volunteer
to participate in non-conventional
procedures; DVC defendants are

48 The Advocate - August 2016

DVC'’s one-size-fits-all approach perverts the traditional
criminal justice system, which usually embraces police discretion,
prosecutor analysis of minor versus serious crimes, respect for victims
and individualized sentencing by impartial judges.

simply assigned to DVC as part of
the traditional justice system.

DV(’s benefits

Before addressing DVC’s pitfalls,
its benefits and advantages are worth
noting. In general, the DVC system
“works” or is not damaging. Most
people who attend the mandatory
sessions eventually regard them as
helpful, with improvement in per-
sonal, family, social and work areas.
DVC judges regularly hear objec-
tions from defendants during the
first few months of treatment, then
a grateful “thanks” from many who
find the tools they use benefit their
lives.

But that would work for almost
any crime. If all persons convicted

of theft were required to take these
same 52 sessions, similar results like-
ly would occur. Most people are not
aware of the useful insights therapy
can provide, nor how applying them
can make life better. In theory, a
forced psychological program im-
posed on hundreds of people would
benefit society by producing less
violent members enjoying more bal-
anced lives.

Psychologists and counselors wel-
come this, of course. This massive
mandatory program creates a finan-
cial and social “psychologist-court
complex” with little objection from
well-intentioned therapists who see
themselves helping attendees and
society in general. Having the gen-
eral public apply psychological the-
ories in personal situations fulfills



a counselor’s purpose, and she gets
paid — so why object? The law re-
quires the defendant to pay for or re-
imburse all costs, so the taxpayers do
not object. The courts see offenders
getting treatment, thereby reducing
future crime and reinforcing the “no

domestic violence” message — so
why object?
However, psychologists  and

counselors have subtly coopted the
legislative, executive and judicial
branches, dictating the structure of
the system, decreeing what will be
taught and corrupting a sentencing
judge’s independence. DVC'’s one-
size-fits-all approach perverts the
traditional criminal justice system,
which usually embraces police dis-
cretion, prosecutor analysis of minor
versus serious crimes, respect for vic-
tims and individualized sentencing
by impartial judges.

The structure and reach of the DVC

Complicating this discussion is
that Ada County’s DVC was chosen
by the U.S. Department of Justice to
serve as a role model for DVCs across
the nation. Only two courts were
selected. The Ada DVC will imple-
ment the psychologists’ programs
(called best practices) and enforce
their punishments (called account-
ability). ~ Statistics and outcomes
will likely be reported in a pro-DVC
manner. Saddled with Ada’s leader-
ship role, all of Idaho’s DVCs will
become even more insistent on par-
ticipants attending treatment.

But those treatment plans are
fundamentally flawed. Pursuant to
Idaho Code §18-918(7)(d), the Ida-
ho Council on Domestic Violence
(ICDV) determines the standards for
treatment and counseling: “Counsel-
ing or treatment ordered pursuant
to this section shall be conducted
according to standards established

or approved by the Idaho coun-
cil on domestic violence?” Seven
people comprised the 2015 ICDV:
An acting county sheriff, an acting
city chief of police, a retired Idaho
state police lieutenant, a retired po-
lice lieutenant from another state, a
prosecutor, a licensed counselor, and
a teacher of nursing who also con-
ducts interviews for sexual assault
cases. As a whole, not a council with
obvious skill in the field of psychol-
ogy or designing treatment plans.
The enabling legislation gives
ICDV the duty to create standards for

The enabling legislation gives
ICDV the duty to create standards
for the overall DVC program, to
create guidelines for evaluators
along with what information the
evaluations must contain, and
to determine what treatment
must be recommended.

the overall DVC program, to create
guidelines for evaluators along with
what information the evaluations
must contain, and to determine what
treatment must be recommended.
Apparently the ICDV also manages
or receives input from an advisory
board described in Idaho Criminal
Rule 33.3(b) which approves evalua-
tors and mandates the contents of an
evaluation. The board’s recommen-
dations, by way of the ICDV, are then
put into practice by the courts, pros-
ecutors, police and legislature. Not
to worry, all branches of government
are on board.

A person pleading guilty to do-
mestic violence must be evaluated,
but not by a selfsselected psycholo-
gist or counselor with skill and expe-
rience. Only those on an “approved”
list of counselors are allowed to eval-
uate. No psychologist or counselor
can make a living in DV treatment if
he or she is not on the court list.

To be on the list the counselor
must use the ICDV standards.! The
ICDV minimum standards, section
1(B)(3) states: “Initial intervention
shall be standard offender group
counseling, education, and/or treat-
ment for a minimum of 52 ninety-
minute sessions” Also, from the
Statement of Purpose as set forth in
the standards: “The Council recog-
nizes that these are minimum stan-
dards for treatment” (Emphasis in
the original.) The minimum stan-
dard’s treatment philosophy, §A(9),
forewarns that “..substance abuse,
anger management, and mental
health treatment are not substitutes
for domestic violence offender inter-
vention..?”

Evaluators who do not recom-
mend 52 sessions in all cases are not
kept on the list, according to some
counselors. For instance, in a 2009
meeting of an oversight committee,
it granted approval to a counselor
only after he revised his described
services. His description “..needed
to be updated as it had inferences of
‘state approved treatment programs’
which were less than the required 52
weeks?”? It seems that even an infer-
ence that a defendant could receive a
recommendation of less than 52 ses-
sions is not permitted when advertis-
ing DV counseling if one wants to be
employed in this field.

Why have an evaluation?

So why have an evaluation at all
if most defendants must receive the
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minimum 52 session recommen-
dation? Perhaps it is to obtain the
vast amount of personal and private
information collected about a defen-
dant, then shared with court person-
nel, probation officers, prosecutors,
judges and other counselors. Rule
33.3 requires a wide range of data
in the evaluations, which approved
evaluators must include. The DVC
coordinator must make statistical
reports to the state using that infor-
mation including the number of
victims served, number of offender
review hearings, number of judicial
contacts with offenders, demograph-
ics, probation violations and much
more.

Even so, recommendations exist
to expand the data collected to in-
clude gender, education level, access
to weapons, all children’s ages and
custody relation, exposure to com-
bat, and family history of mental
health and illnesses. None of these
proposals were enacted yet, but give
it a few years.

Those non-enacted recommen-
dations would require a defendant
to send the completed evaluation
to the sentencing court rather than
to him or his attorney to review for
errors. “Evaluations contain NCIC
information protected by federal
law; this information can only be
released by the court, not the evalua-
tor? The logic is circular. Approved
evaluators must include NCIC in-
formation in the evaluations, which
information can only be released by
the court. Thus, the evaluations must
first go to the court for release. (A
court order exists for the evaluator to
originally obtain the NCIC report.)
But HIPAA regulations and profes-
sional ethics raise serious questions
about the propriety of sending an
evaluation to the court, not the pa-
tient or attorney.
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Violations of the NCO, even when initiated
by the victim, are often handled with
more severity than the original crime.

No contact orders

One potent condition used by the
DVCs is the no contact order (NCO).
Although not required by any stat-
ute or rule, in nearly every domestic
violence charge a no contact order is
put in place while the suspect is in
jail, with no input from the alleged
victim. These NCOs do not expire
in 72 hours, but in a year.

Finding attorneys and alternative
housing can be expensive. Getting
NCOs dismissed or even modified
challenges victims and defendants
alike. Why? “Lifting no-contact or-
ders should only happen at the re-
quest of the victim and after a period
of [the] defendant proving achieve-
ments and compliance”  That
means that a NCO imposed without
input from the victim should not be
modified or dismissed until the de-
fendant pleads guilty or starts some
treatment. Prosecutors will often
ask the court to dismiss the NCO
upon a plea, and judges point out
that changes in a NCO are made as a
safety issue, not as a coercive tool to
obtain pleas. Yet this plea/dismissal
process continues.

Victim input

Why can a victim not get a NCO
terminated? Because Idaho Crimi-
nal Rule 46.2(d) allows a victim to

get a hearing, not relief. At the re-
quest of several victims and defen-
dants, the proposed version of that
rule would have allowed a victim
to automatically terminate a NCO
imposed by the court, but that was
not accepted. Authorities critical of
DVC programs point to this as an
area where victims are demeaned.*

A victim’s opposition to a NCO
often gets cast as enabling the abuser
or proof of his control. Requests to
end the NCO are often denied at the
early stage of a case, refusing to even
allow written communication. Vio-
lations of the NCO, even when initi-
ated by the victim, are often handled
with more severity than the original
crime.

Despite the dangers from some
abusers, can a woman not think for
herself? Idaho courts used to believe
s0, except in statutory rape cases, and
even then with disagreement. While
quoting another case, and agreeing
with its observations, the dissent in
State v. LaMere® repeated:

Because she is a woman she
is deemed inherently less ca-
pable of knowing the facts, of
controlling her emotions, of
weighing the risks and bene-
fits, and of making intelligent
choices—in short, she is less re-
sponsible for her actions—than
her male counterpart.



Such notions are obviously ves-
tiges of a bygone era, remnants
of the exploded myth of intrinsic
male superiority. They are the
product of conventional sex-ste-
reotypical thinking, and revive
an outmoded patriarchial [sic]
view of “the woman’s role.”

Thus, even when a female victim
wants separation and is not fearful
of violence, but needs contact to ex-
change or divide property, the request
has been denied. Too often, it seems
that courts deny NCO termination or
modification if the DV case is being
fought.

A victim wanting dismissal will
receive an explanation of why that
choice is wrong, despite the fact that
many charges are defensible and some
people are innocent. The DVC envi-
ronment discourages both victims
and defendants from expressing any
displeasure or criticism of the DVC
practices. In general, in DVC the vic-
tim will be treated with honor and en-
couragement mostly when she wants
to prosecute.

The one-size-fits-all mindset as to
DVC defendants apparently applies
to DVC victims as well. An indepen-
dent judiciary should provide a buffer
from the stereotyped thinking of well-
intended people. But it seems that the
DVC model forces judges to follow
the underlying psychological DV out-
look embraced by the counselors.

Has the court lost its independence?

Why does a judge not rely more
on the facts of the individual case and
use independent judgment? Idaho’s
tradition has been for independent
judges. “[T]rial judges are vested
with sentencing discretion so that they
can apply their own judgment and ex-
perience to the task of independently
sentencing each defendant that comes
before them.”® Idaho Code §18-106

reminds us that criminal sentencing
“...devolve[s] a duty upon the court
authorized to pass sentence, to de-
termine and impose the punishment
prescribed.” Indeed, the Idaho Court
of Appeals reminds us that: “Both the
federal and Idaho constitutions guar-
antee litigants the right to a disinter-
ested and impartial judge.”’

As an example of such a concern,
although DVC judges sentence the
vast majority of defendants to attend
52 sessions of counseling, §18-918(7)
(a) itself does not require it, even if
that is the counselor’s recommenda-

Just as a neutral and impartial
judge determines matters case
by case, a pre-determined
approach can easily descend to
administering policies and
practices instead of relating
to an actual defendant.

tion. “The court shall take the evalua-
tion into consideration in determining
an appropriate sentence.” The DVC
informs all defendants that failure to
complete the 52 sessions will likely
result in the full underlying sentence
being imposed. Why does a DVC
judge seem different from regular
judges? Perhaps the Idaho Domestic
Violence Court Policies and Guide-
lines, Attachment A, section 1(b) ex-
plains it:

It is critical that a judge selected

to serve on a domestic violence

court be highly interested in tak-

ing on the job and willing to be
educated on the complex issues
surrounding domestic violence.
Moreover, domestic violence
court procedures and best prac-
tices should be institutionalized
in a domestic violence court
manual to ensure consistency
and aid judges in fulfilling this
leadership role.

This provision demeans a judge’s
independence, runs counter to nor-
mal justice system safeguards and
reduces the public’s confidence in the
judiciary. Just as a neutral and impar-
tial judge determines matters case by
case, a pre-determined approach can
easily descend to administering poli-
cies and practices instead of relating
to an actual defendant. Instructed and
trained in the DVC system, judges can
become aligned to that philosophy.
That said, DVC judges seem to truly
care about each defendant’s life and
are interested in what was learned and
applied; they want each person to suc-
ceed.

The program creators believe that
a judge needs to be the one reviewing
the defendant’s progress based upon
the traditional respect and deference
given to judicial officers. However,
in practice this program ends up de-
meaning the judiciary with its pre-
chosen judge who must embrace the
DVC’s psychological views, case
management principles and sentenc-
ing philosophy.

Over time, as more and more at-
torneys and participants see that the
DVC policies are strictly enforced
with almost no deviation and few ex-
cuses allowed, a judge might be seen
as a tool of the system, not an inde-
pendent official. A reasonable proba-
tion officer or DVC coordinator could
just as effectively review participation
and impose sanctions (if properly set
up at the time of sentencing).
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A call for change

An open discussion of DVC’s
problems and solutions must begin.
The benefits of DVCs and counsel-
ing can be great, individually and to
the community. DVCs are not going
away; they are here to stay and will
increase in number. At the same time,
its approach changes traditional legal
roles in subtle but significant ways,
compelling blind obedience to already
made decisions and stifling criticism
of this governmental program. Many
changes can be made to improve the
situation.

An obvious one is to convert DVC
to a specialty court where offenders
voluntarily opt in. Other constructive
changes include imposing NCOs only
when needed, and/or to expire in 72
hours which gives the state abundant
time to seek an extension if needed.
Victims should have the right to ter-
minate an unrequested, unwanted
NCO. Police officers might be more
selective in making arrests. Prosecu-
tors should use more discretion or ex-
pand plea options. Stop the unneces-
sary expense of an evaluation; simply
require attendance at 52 sessions of
therapy. (Focused treatment for spe-
cific issues can occur if they arise dur-
ing the year of counseling.) Or, allow
an expanded selection of counselors
and counseling. Stop gathering mas-
sive amounts of personal information
to satisfy the government’s unending
appetite for data.

Once the judge takes a plea, get
him or her out of the review process,
to return only if the prosecutor files
for probation revocation. The pub-
lic should not be placed in a system
where they stop thinking of the judge
as an independent and neutral author-
ity. Once that security is lost, it can-
not be easily restored. A reasonable
probation officer can review a defen-
dant’s progress and guide his rehabili-
tation.
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Its approach changes traditional legal roles in subtle
but significant ways, compelling blind obedience to already made
decisions and stifling criticism of this governmental program.

Those offenders with petty inci-
dents could plead guilty but refuse the
probation term of 52 sessions and see
what sentence the judge imposes (a
perilous decision). Courts could also
offer the 52 sessions as a sentencing
option in theft cases. A basic truth
is that defendants with any reason-
able defense could go to trial. Even
a guilty person has the right to a trial.
But if just a small portion of these
cases went to trial, the justice system
would be strained to breaking.

Conclusion

Although well intended, DVCs
create a host of problems that slowly
undermine the public’s confidence
in the judiciary as an independent,
unbiased branch of government.
Courts should not appear to take an
active role as a prosecutor-like agent
or maintain preconceived views set
by psychologists on matters such as

NCOs and sentencing. DVCs in many
ways demean the judiciary and will, in
the long run, bring a loss of faith in
the justice system. It is time for a fun-
damental adjustment to the Domestic
Violence Court system. We can make
it better.

Endnotes

1. Idaho Code §18-918(7)(d).
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3. ldaho DVC Policies and Guidelines, At-
tachment D.
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5. State v. LaMere, 103 ldaho 839, 655
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Idaho’s Domestic Violence Courts: Improving the
Justice System’s Response to Domestic Violence

Kerry Hong

daho domestic violence courts
seek to improve the civil and
criminal justice
sponse to domestic violence by
enhancing victim safety and of-
fender accountability, and providing
effective case management and coor-
dination of information when fami-
lies are involved in multiple cases.

In 2009, the Idaho Legislature
provided the statutory framework
for domestic violence courts.! The
legislative findings set forth in Idaho
Code § 32-1408(2) established policy
for domestic violence courts to “hold
offenders accountable, increase vic-
tim safety, provide greater judicial
monitoring and coordinate infor-
mation to provide effective interac-
tion and use of resources among the
courts, justice system personnel and
community agencies”

Idaho’s domestic violence courts
embrace this policy and their opera-
tions are designed around best prac-
tices and research to accomplish this
mission. Domestic Violence Court
Policies and Guidelines have been
adopted in Idaho to foster the devel-
opment and effective operation of
domestic violence courts statewide.

systems’ re-

The judge considers the domestic violence evaluator’s
report and recommendations and applies what weight, if any,
to the disposition of each case.

Domestic violence courts are in-
tegrated into case processing to pro-
mote fair and timely disposition and
operate under the same laws and
rules as any other court handling
these types of cases. The courts are
presided over by a judge with spe-
cialized training on domestic vio-
lence, which provides context to the
judge’s consideration of the individ-
ual factors in each case. This training
is similar to the specialized training
judges receive on substance use dis-
orders and mental health.

One of the strongest predictors
of future violence is past conduct.
Domestic ~ violence  evaluations
gather information to help parties
understand the defendant’s risk

of reoffending and potential treat-
ment needs. Factors around domes-
tic violence are varied and require
an in-depth, individualized review
by a qualified professional. Idaho
Criminal Rule 33.3(c) sets the scope
and content of these evaluations and
requires consideration of the fol-
lowing factors: risk assessment, sub-
stance abuse, self-assessment, psycho-
logical testing results (if any), collat-
eral information, personality assess-
ment, and behavioral observations.
The judge considers the domestic
violence evaluator’s report and rec-
ommendations and applies what
weight, if any, to the disposition of
each case. Domestic violence courts
utilize post-disposition review hear-
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ings to help promote compliance
with all court orders. Simply put,
people pay more attention to orders
when they know they will appear be-
fore the judge. These review hear-
ings allow the court to better under-
stand the status of each case and to
respond appropriately.

Community safety in general
and victim safety in particular are
integral considerations in the man-
agement of domestic violence cases.
No contact orders are issued by the
court when a person is charged with
or convicted of certain offenses and
the judge finds it appropriate. Re-
quests to modify or terminate no
contact orders are provided a hear-
ing, in which the court exercises dis-
cretion in the consideration of that
request on a case-by-case basis. Do-
mestic violence courts provide vic-
tims of domestic violence with links
to services and appropriate referrals
regardless of their position regarding
the underlying case.

Domestic violence courts are a
relatively recent innovation. Idaho
courts welcome the opportunity to
examine practices to improve and
advance access to justice. Currently,
domestic violence courts are un-
dergoing a statewide process evalu-
ation. Not all domestic violence
court models are the same, even
though they all share common ele-
ments, and there is an ongoing effort
to understand what works. There is
emerging research on the efficacy of
domestic violence interventions at
a national level that may better in-
form how evaluations are conducted
and the formulation of treatment
recommendations. Both the Do-
mestic Violence Court Subcommit-
tee (DVCS) of the Idaho Supreme
Court Children and Families in the
Courts Committee (CFCC) and the
Domestic Assault and Battery Evalu-
ator Advisory Board consider devel-
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opments in the field and provide
recommendations for the manage-
ment and enhancement of domestic
violence courts.

sons are invited to join the conver- 4 contact orders are provided a
sation around domestic violence . .
hearing, in which the

courts by contacting Kerry Hong, . . L
. . . C e court exercises discretion in
Director of Justice Services Division, ) i
the consideration of that

Idaho Supreme Court at khong@id-
courts.net. request on a case-by-case basis.
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2. See http://www.isc.idaho.gov/dv_
courts/DV_Court_Policies_and_Guide-

lines_revised_4.15.pdf
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How to Stop Having to Write Declination Letters

Mark Bassingthwaighte

k. I get it. How many mal-

practice claims are there

that have been the result of

a failure to write a declina-

tion letter? You know the
one that says thanks but no. Truth
be told, not many; although we
have seen a few. Some are conflict
problems because the creation of
this letter is what normally would
trigger the entering of the names
of declined clients into the conflict
database. When the letter isn’t writ-
ten, the names can’t be entered and
a conflict problem sometimes arises
down the road. Others are a bit
more concerning and represent the
real reason why these letters should
be used. Sometimes a non-client
who did speak with you eventually
sues you for failing to do some-
thing. They allege that you were
indeed their attorney, at least as
they understood it. If you have no
documentation that they weren’t,
you may have a problem because
these kinds of word against word
disputes don’t always end well for
the attorney.

Excuses vary. Declination let-

ters are viewed as a waste of time,
unnecessary in most matters, irrel-
evant, or too costly in terms of attor-
ney and staff time. Sometimes they
are just simply overlooked. Again,
I getit. The good news is that dec-
linations can be documented in an-
other more efficient way. The letter
approach isn’t the only option.

Many attorneys use some version
of a client intake form during an
initial prospective client interview.
If you do use this form, consider
making a few modifications to it
that will help document the engage-
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The good news is that declinations can be documented
in another more efficient way. The letter approach
isn't the only option.

ment or declination. Once you
finish the initial interview you will
give the prospective client a copy
of this modified client intake form
and then you and your prospective
client should sign both the copy
and the original. If you and your
prospective client decide to create
an attorney/client relationship, you
will then ask the client to also sign
a fee agreement. This leaves the cli-
ent with a copy of the client intake

form and the written fee agreement.

If you decide not to form an attor-
ney/client relationship at the con-
clusion of the initial consultation,
the prospective client will sign only
the original and copy of the client
intake form and receive just a copy
of that document.

In order to use your client intake
form as the method of document-
ing the engagement or declination,
you might add to the beginning of
this form language that reads some-
thing like this:

The purpose of our initial
consultation meeting is for me
to determine what legal services
(if any) our firm might be able
to provide to address your legal
concerns, as well as to provide an
indication as to what your cost
might be if you decide to hire
this firm.

Our initial consultation meet-
ing does not give me enough
time or information to provide
you with a definite legal opinion.
The short time allotted for this
meeting makes it impossible for
me to properly and fully assess
any legal matter that you might
have.

Regardless of whether you
and I create an attorney/client
relationship today, the attorney/
client privilege protects all infor-
mation that I gather during this
meeting and record on this client
intake form. Rest assured that
I will hold that information in
strict confidence.



At the end of the client intake
form, you might add something
similar to this:

Please read carefully and sign below

Now that we have concluded
our initial consultation, if you agree
to hire me as your attorney and I
agree to represent you, we will both
sign a Contract for Legal Services.
That Contract will state the terms
and conditions under which this
firm will provide you with legal rep-
resentation.

If I am willing to represent
you and you decide not to sign a
Contract for Legal Services today, I
strongly urge you to do one of two
things: (1) schedule a follow-up ap-
pointment with me at the earliest
possible time; or (2) immediately
consult with another attorney in
order to ensure that you fully pro-
tect your legal rights. Unless and
until both of us sign a Contract for
Legal Services, neither I nor this
firm represent you on the matters
described in this client intake form
or discussed during this initial con-
sultation. No action of any kind
will be taken on your behalf until
you authorize us to do so by our
both signing a Contract for Legal
Services.

If I do not agree to represent you,
then we have not formed an attor-
ney/client relationship, even though
we had this initial consultation.
Neither this firm nor I will repre-
sent you on the matters set forth in
this client intake form or discussed
during this initial consultation. If
your legal matter involves a poten-
tial lawsuit, it is important that you
realize that you must file your law-
suit within a certain period of time,
known as a Statute of Limitations.
Therefore, I strongly urge you to
immediately consult with another

The expanded use of a client intake form with text
substantively similar to what | have suggested above does
effectively eliminate the need for a separate declination letter.

attorney in order to protect your
rights. My decision not to represent
you is not a legal opinion regarding
the merits of your case.

By signing below, you acknowl-
edge that you have received a copy
of this completed client intake
form. Your signature also confirms
that you understand that I have not
been hired as your attorney and that
this firm will take no further actions
on your behalf.

Signature:

Date:

The expanded use of a client
intake form with text substantively
similar to what I have suggested

above does effectively eliminate

the need for a separate declination
letter. The issue is addressed and
documented while the client is in
your office. Finally, if your practice
covers several areas of the law, sim-
ply alter the sample language to
meet the needs of each practice area.
For example, a big reason that these
letters aren’t used with prospective
divorce clients is out of a fear of
notifying an innocent spouse. This
approach is a win/win on that front.
The innocent spouse will never see
a letter from an attorney in the mail
and documentation of the declina-
tion is hand delivered to the pro-
spective client before they ever leave
your office.

ALPS Risk Manager Mark Bassingthwaighte, Esq.
has conducted over 1,000 law firm risk management
assessment visits, presented numerous continuing legal
education seminars throughout the United States, and
written extensively on risk management and technology.
Check out Mark’s recent seminars to assist you with your
solo practice by visiting ALP’s on-demand CLE library at

alps.inreachce.com.

Mark can be contacted at: mbass@alpsnet.com.
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Help the Reader Swim Downstream: Create Flow in Your Writing

Tenielle Fordyce-Ruff

dahoans know flow. We have
the most amazing rivers just
out of our backdoors. But as
legal writers, Idaho attorneys
need to do more than look out-
side to create effective writing. This
month’s column will focus on flow
when writing, and how to achieve
that flow through better paragraphs.

This may seem simple, but re-
membering the definition and pur-
pose of a paragraph can help you
create more effective paragraphs and
flow within your writing.

A paragraph is a group of sen-
tences that develop a dominant
idea.! We shouldn’t create a para-
graph break simply because it seems
like time for one, nor should we
just shove disparate ideas into one
paragraph. Instead, we should strive
to create effective paragraphs: those
that are understandable internally
and indicate to the reader their
place in the overall structure of the
argument.” This will give our writ-
ing flow — the ability for the reader
to seamlessly move from idea to
idea and argument to argument.

Creating flow requires atten-
tion to several different areas of
your writing: paragraph unity, topic
sentence, paragraph coherence, and
transitions.

Paragraph unity and topic sentences

Many of us were introduced to
the concept of unity early in our
writing careers. I learned this basic
concept in elementary school as
soon as I learned about paragraphs.
The simplest definition for para-
graph unity that I can find states
that a paragraph has unity “when
every sentence relates to the topic

So, simply put, each paragraph of
your writing should cover only one
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discrete topic. Additionally, that
dominant idea should be clearly
laid out in the topic sentence. This
helps the reader keep track of the
organization of your argument.
Let’s look at the following para-
graph.*
The tools and devices of discovery
are more than options and op-
portunities. As a franchised auto
dealer, Rambler Motors filed suit
on March 28,1961, against Ameri-
can Motors asserting various
claims including alleged violation
of anti-trust laws. This particular
cause of action was abandoned
and not briefed on appeal. Rule
56 requires diligence in oppos-
ing a motion for summary judg-
ment. Diligence in opposing a
motion for summary judgment is
required. Here, Plaintiff Rambler
Motors failed to seek any docu-
ments in discovery during the
four years that passed between the
filing its complaint and the hear-
ing on the Defendant’s motion
for summary judgement. Rambler

We should strive to create
effective paragraphs: those that
are understandable internally
and indicate to the reader their
place in the overall structure
of the argument.?

Motors did attempt to engage in
discovery after the summary judg-
ment hearing. But the trial court
in the case at bar was more than
patient in awaiting Rambler’s
controverting affidavits or efforts
in any direction. It did not abuse
its discretion in refusing to order
the production of documents by
American after summary judg-
ment had been granted.



What’s this paragraph about?
Would it help if T added a topic sen-
tence? Let’s look at a rewrite of the
paragraph.
The trial court did not abuse its dis-
cretion by refusing to order the pro-
duction of documents after granting
summary judgment. The tools and
devices of discovery are more than
options and opportunities. As a
franchised auto dealer, Rambler
Motors filed suit on March 28,
1961, against American Motors
asserting various claims including
alleged violation of anti-trust laws.
This particular cause of action was
abandoned and not briefed on ap-
peal. Rule 56 requires diligence in
opposing a motion for summary
judgment. Diligence in opposing
a motion for summary judgment
is required. Plaintiff Rambler Mo-
tors failed to seek any documents
in discovery during the four years
that passed between the filing its
complaint and the hearing on the
Defendant’s motion for summary
judgment. Rambler Motors did
attempt to engage in discovery af
ter the summary judgment hear-
ing. But the trial court in the case
at bar was more than patient in
awaiting Rambler’s controverting
affidavits or efforts in any direc-
tion. It did not abuse its discretion
in refusing to order the produc-

tion of documents by American
after summary judgment had
been granted.

Notice now that some of the sen-
tences don’t fit with the topic of the

paragraph. See how much better

the paragraph flows with the unnec-

essary information removed.

The trial court did not abuse its
discretion by refusing to order
the production of documents
after granting summary judg-
ment. Plaintiff Rambler Motors
failed to seek any documents in
discovery during the four years
that passed between the filing its
complaint and the hearing on the
Defendant’s motion for summary
judgment. Rambler Motors only
belatedly attempted to engage in
discovery after the summary judg-
ment hearing. Rule 56 requires
diligence in opposing a motion
for summary judgment. The trial
court did not abuse its discretion
in refusing to order the produc-
tion of documents by American
Motors after summary judgment
had been granted. Lawsuits are
not timeless or aeonian, and al-
though aging is not an altogether
unhappy process, it is not a desir-
able aspect of judicial proceed-
ings. All things must end-even
litigation.

Paragraph coherence and transitions

Once a paragraph covers only
one topic, you should turn to mak-
ing it coherent. Paragraph coher-
ence is what many of us think of as
flow. A paragraph has coherence
“when there is a smooth and logical
flow between sentences and a clear
and explicit connection between
any one sentence and the topic of
the paragraph?”

Finally, now that the paragraph
has unity, coherence, and a clear
topic sentence, make sure the reader
can follow its logic. The easiest way
to ensure that is to use transitions.
Transitions are words or phrases
that show the relationship between
sentences. They fall generally into a
few categories. I've created a handy
chart below for your reference.®

Take the previous paragraph
again. This time I've added in transi-
tions.

The trial court did not abuse its
discretion by refusing to order
the production of documents af-
ter granting summary judgment.
Here, Plaintiff Rambler Motors
failed to seek any documents in
discovery during the four years
that passed between the filing its
complaint and the hearing on the
Defendant’s motion for summary

Function

To Add and, again, and then, besides, finally, further, furthermore, nor, too, next, lastly, moreover, in addition, first (second, etc.)

To Compare whereas, but, yet, on the other hand, however, nevertheless, on the contrary, by comparison, where, compared to, bal-
anced against, but, although, conversely, meanwhile, in contrast

To Prove because, for, since, for the same reason, furthermore, moreover, besides, in addition

To Show Exception

yet, still, however, nevertheless, in spite of, despite, of course, sometimes

To Show Time

immediately, thereafter, soon, after a few hours, finally, then, later, previously, formerly, first (second, etc.), next, and then

To Show Sequence

first, second, third, and so forth, A, B, C, and so forth, next, then, following this, at that time, now, at that point, after, af-
terward, subsequently, finally, consequently, previously, before this, simultaneously, concurrently, thus, therefore, hence,
next, and then, soon; and

To Give an Example
to illustrate

for example, for instance, in this case, in another case, on this occasion, in this situation, take the case of, to demonstrate,
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judgment. Rather, Rambler Mo-
tors only belatedly attempted to
engage in discovery after the sum-
mary judgment hearing. Yet Rule
56 requires diligence in opposing
a motion for summary judgment.
Thus, the trial court did not abuse
its discretion in refusing to order
the production of documents by
American Motors after summary
judgment had been granted. Law-
suits are not timeless or aeonian,
and although aging is not an alto-
gether unhappy process, it is not
a desirable aspect of judicial pro-
ceedings. All things must end—
even litigation.

Was this easier for you to read
and understand? If you said yes, re-
member that your readers will also
appreciate the use of transitions in
your writing.

Conclusion

I’'m off to seek out some flow-
ing water. I'll work on my writing
again after I take a cool dip. I hope
you, too, can enjoy a little of the

outdoor fun we are so lucky to have

in Idaho!

Endnotes

1.Helen S. Shapo et al., Writing and Anal-

ysis in the Law, 179 (4th ed. 1999).

2.1d.

3.1d.

4. The examples in this article are in-
spired by Southern Rambler Sales, Inc. v.
American Motors Corp., 375 F.2d 932 (5th
Cir. 1967).

5.1d.

6. Adopted from: Purdue OWL, Transi-
tional Devices, http://owl.english.pur-
due.edu/owl/resource/574/02/ (last vis-
ited June 7,2016).

Tenielle Fordyce-Ruff is an Assistant Professor of
Law and the Director of the Legal Research and
Writing Program at Concordia University School
of Law in Boise. She is also Of Counsel at Fisher
Rainey Hudson. You can reach her at tfordyce@ cu-
portland.edu or http://cu-portland.fice.com.
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* Over thirty years experience
as a civil litigator

* Mediator on the Supreme
Court and Federal Court
Civil Case Mediators Rosters

* Certified by Institute for
Conflict Management’s
Mediation training/seminar

i
greener
burke
» sllboemal:ler
. oberrecht p.a.
» h ‘ attorneys at law

950 W. Bannock St. Ste 950 | Boise, ID 83702
Phone: (208)319-2600 | Fax: (208)319-2601
Email: rgreener@greenerlaw.com | Web: www.greenerlaw.com

REFERRALS ACCEPTED, BOISE - BASED

PROFESSIONAL LICENSE
DEFENSE & ADMINISTRATIVE LAW

L.

LEROY LAW OFFICE, BOISE

FORMER PROSECUTOR, ATTORNEY GENERAL, LT. GOVERNOR

(208) 342-0000 | dave@dleroy.com




EMPLOYMENT INVESTIGATION
Expert Witness & Workplace Training. Pub-
lished author, workplace investigation &
training expertise. Expert analysis of inter-
nal investigations & employer response. Re-
spectful workplace training. 33 years legal &
HR experience. Bobbi Dominick, JD, SPHR,
SHRM-SCP, Gjording Fouser, 336-9777,
bdominick@gfidaholaw.com

FORENSIC DOCUMENT

EXAMINER
Government trained. Testified over 110 times
in various State and federal Courts. Board
Certified. Fully equipped laboratory. 27 years
of experience. Contact James A. Green at
(888) 485-0832. www.documentexaminer.
info.

CERTIFIED LEGAL
NURSE CONSULTANT
Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre
of expert witnesses. You may contact me by
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal,
MSN, RN, CLNC, CCRP.

ARTHUR BERRY & COMPANY
Certified business appraiser with 33 years
experience in all Idaho courts. Telephone:
(208)336-8000. Website: www.arthurberry.
com

ST. MARY’S CROSSING
27™ & STATE

Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative  assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

OFFICE SPACE AVAILABLE
Single office at Parkcenter Blvd. Law Firm.
Space for support staff also available. Con-
ference Room/free parking/janitorial service
included. Copier/scanner/fax/phone system
also available. Call 208-342-4300.

PREMIUM EXECUTIVE OFFICE SUITES
LOCATE IN THE EIGHTH & MAIN
BUILDING

Fully furnished professional office spaces
with incredible views of the Boise skyline.
Offices are all inclusive of high speed WiFi,
Business Phone Line, Voicemail box, Mail ser-
vices, reception courtesies, 24/7 access to facil-
ity, access to our conference rooms and our
premium virtual receptionist packages. Ask
us about our Virtual Office Packages! We are
offering great promotional rates at this time!
208-401-9200, www.boise.intelligentoffice.
com, boise@intelligentoffice.com

WE LOVE LAWYERS!
STRAIGHT-ON VIEW
OF CAPITOL BUILDING!

Enjoy the all inclusive set-up of Key Business
Center. North-facing office now available!
484 SE. Included with monthly fee: park-
ing, mail distribution service, receptionist,
telephone answering, IP phone, phone line,
fiber-optic connection, 10 hours month con-
ference room time, building directory and
more. Other offices also available, cubicle
space. For more information: Call Karen 208-
947-5895.
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Leslie Richard Weatherhead
1956-2016

Leslie Richard Weatherhead, 59,
of Spokane died of cancer on May
9, 2016. Diagnosed last December,
Les fought the disease with the
same tireless conviction he held
for his clients, and with the abun-
dant love and support of his family,
friends, doctors, and medical staff.
Les was a captivating storyteller
whose optimism was boundless. Les
often told his children that he “never
worked a day in his life” because of
his deep passion for his profession.
He was a member of the bar associa-
tions of Washington, Oregon, Idaho,
and Hawaii.

Les was an adjunct professor at
Gonzaga University School of Law
for many years, a member of the
Washington Appellate Lawyers As-
sociation, board
member of the
Federal Public De-
fenders group in
Spokane, member
and former Chair
of the Ninth Cir-

low of the American College of Trial
Lawyers.

He cared about the community
in which he lived, volunteering in
numerous non-profit civic organiza-
tions. He volunteered for his chil-
dren’s school theatre, sports, and
music groups, and most recently as
member of the board of the Friends
of Mt. Spokane State Park.

For the last three years, Les was a
partner at Lee & Hayes, an intellec-
tual property law firm. For 30 years
prior, he was a partner at Wither-
spoon Kelley Davenport & Toole.
His practice concentrated on litiga-
tion of complex commercial and
regulatory disputes, white-collar de-
fense, and pro-bono work (a right to
representation he felt every person
was entitled).

He enjoyed arguing in front of the
Federal Courts in various parts of the
country and was incredibly honored
to have recently appeared before
the United States Supreme Court.
He was born in 1956 to A. Kingsley
and Ingrid Weatherhead, profes-
sors at the University of Oregon. He
earned his bachelor’s degree at the

the University of Washington School
of Law in 1980.

He married Anali Torrado on
June 24th, 1985 on the island of
Guam. Survivors include his wife,
Anali; son Spencer; daughters Mad-
eleine and Audrey; his sisters Lyn-
Kristin and Andrea; his mother In-
grid; mother-in-law Lilia; brothers-
in-law Alan and Arnel.

Wesley Gene Wilhite
1951-2016

Wesley Gene Wilhite, 64, and his
wife, Rosa, 51, died this June in Cos-
ta Rica. Rosa had lung cancer for sev-
eral years, and died on June 4. Wesley
died of a heart attack 10 days later.
Wesley, who kept an address in Kuna,
Idaho, won the Idaho State Bar Pro
Bono Award in 2002.

Wesley was born June 21, 1951.
He farmed in Cos-
ta Rica, moved and
worked in Texas,
did logging at Ida-
ho City, before he
went to U of I law
school in 1989. He
was a member of

the Family Law  wesley Gene Wilhite

cuit Advisory Leslie Richard University of Oregon Honors Col-
Board, and a Fel- Weatherhead lege in 1977, and his Juris Doctor at ~ Section.
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Helping the profession serve the public

The Idaho Law Foundation
has received generous gifts in memory of:

Fred Hoopes

from Nevin, Benjamin, McKay & Bartlett, Bill Roden,
Garry Wenske, Reed and Elizabeth Moss

Fred Hoopes
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Dan Taylor joins Gideon Legal

POCATELLO — Gideon Legal Ser-
vices, PLLC, has -
hired Dan Taylor |#
at its office in Po-
catello. Mr. Taylor
is a former Special
Deputy Attorney
General, the for-
mer Felony Pub-
lic Defender of
Jerome  County,
and is approved to
litigate capital murder cases in the
State of Idaho. Mr. Taylor has over
a decade of experience practicing
criminal law, and has litigated very
complex cases. Mr. Taylor is from
Southern Idaho.

Dan Taylor

Idaho Legal Drafting moves

BOISE — The law office of Idaho Le-
gal Drafting has relocated to down-
town Boise. The firm’s new address
1s 910 Main St.,
Suite 236, Boise,
Idaho 83702. You
can reach attor-
ney Brian DeFriez
at  208-965-9734,
or by visiting his
website: WWW.
idaholegaldraft-
ing.com. Drop-in
appointments and referrals are wel-
come.

Brian DeFriez

Moffatt Thomas welcomes
Robert L. Bilow

BOISE — Moffatt Thomas announc-
es Robert L. Bilow has joined the
firm. Working from the firm’s Boise
office, Mr. Bilow will focus his prac-
tice on matters involving the semi-
conductor industry, business advice

and formation, complex securities
and business litigation, real estate
transactions, and
estate  planning
and probate.

Mr. Bilow has
vast  experience
as a leader in the
technology indus-
try. He served as
President of SCP
Global Technolo-
gies from 1982-
1995. He also
served as the managing partner of a
large Idaho law firm.

A graduate of the University
of Washington School of Law, Mr.
Bilow is a member of the Idaho State
Bar Sections on Litigation, Workers
Compensation, and Probate.

Robert L. Bilow

Danielle Quade joins Idaho
Community Foundation Board

COEUR d’ALENE —
Quade, a resident
partner at Hawley
Troxell in Coeur d’
Alene, has joined
the Board of Di-
rectors at the Ida-
ho Community
Foundation.

Quade, an
Idaho native who
earned her bach-
elor’s and law degrees from the Uni-
versity of Idaho, focuses primarily
on finance and municipal law. She
will serve on ICF’s Asset Develop-
ment Committee.

In addition to ICF’s board, Quade
is also involved with the Coeur
d’Alene Rotary, the EXCEL Founda-
tion Board and EXCEL Foundation
Finance Committee. She and her
husband Clay Storey have four chil-
dren.

Danielle

Danielle Quade

Deborah Nelson

Bob White

Team selected at Givens Pursley

BOISE — Givens Pursley LLP is
pleased to announce that Tom Dvor-
ak, Judd Montgomery, Deborah
Nelson and Bob White have been se-
lected by their partners for the firm’s
Executive Committee. The Execu-
tive Committee includes the firm’s
managing partners and directs the
resources of the firm to achieve the
objectives of the partnership. These
four attorneys have made significant
contributions to our clients and to
our firm’s success in a wide range of
practice areas, including litigation,
corporate, real estate, land use, envi-
ronmental, and employment law.

James McCubbins joins Borton-Lakey

MERIDIAN — Attorney James Mc-
Cubbins has joined the law firm of
Borton-Lakey as its newest associ-
ate. Mr. McCubbins focuses his legal
practice on a wide range of business
transactional work, litigation, and
family law matters. He has a back-
ground in the bioenergy industry
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and policy from
working with the
Energy Biosci-
ences Institute at
the University of
Illinois. Mr. Mc-
Cubbins has writ-
ten and spoken on
legal topics relat-
ing to bioenergy
feedstocks, inva-
sive plant species, forestry and natu-
ral resources. He is currently an ad-
junct professor with the Concordia
University College of Law, teaching
Natural Resources Law.

He earned his B.A. from Brigham

James McCubbins

Young University in 2006 and his
J.D. in 2011 from the University of
Ilinois College of Law. As an ad-
vanced speaker of Mandarin Chi-
nese, Mr. McCubbins is also serving
the Chinese speaking community by
providing legal guidance and coun-
sel. James can be reached at Borton-
Lakey at 908-4415 or by email at
james@borton-lakey.com

Blackfoot teacher honored nationally

BLACKFOOT — The American
Lawyers Alliance presented the ALA
Teacher of the Year Award in San
Francisco on Friday, Aug. 5 to Ms.

Holly Kartchner,
a teacher at Black-
foot High School
in Blackfoot, Ida-
ho. The ALA is
a national chari-
table and educa-
tional non-profit
organization. Its
mission is to pre-
serve the integrity
of our legal heritage through citizen-
ship education. Each year, the orga-
nization honors two high school
and one middle school teachers who
incorporate law-related education
into their curriculum.

Holly Kartchner

OWENS

McCREA
LINSCOTT..

ASSOCIATION OR FEE SPLIT ON MEDICAL MALPRACTICE , PRODUCT LIABILITY, PREMISES LIABILITY,

EMPLOYMENT / WAGE CLAIMS OR OTHER SERIOUS INJURY CASES

208-762-0203
EEMINE IG / CERTIFI

208-762-02013
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2016 Idaho State Bar Distinguished Lawyer
Dale Higer: A Career Based in Civility and Professionalism

Dan Black

hat does a distinguished

career in law look like? A

quick peek at Dale Higer’s

CV and you can see why

his colleagues, partners
and opposing counsel nominated
him as a Distinguished Lawyer.
And above his various professional
accomplishments, his peers said in
nominating letters, he has been an
exceptional role model and con-
summate gentleman.

Dale’s example of fairness and ci-
vility is perhaps most easily seen in
his work on the state and national
levels to remove inconsistencies in
laws across state
boundaries. He
currently serves as
a Commissioner
of the National
Conference of
Commissioners
on Uniform State
Laws (ULC), and
has served 24
years there. He
has also served on
various uniform act drafting com-
mittees as well as Chairman of the
Idaho Commission on Uniform
State Laws since 2001.

And in the Boise community, he
has served as a member, director or
chairman on 15 nonprofit agencies
diverse enough to include the Boise
Art Museum and the Idaho Mental
Health Association.

In his nominating letter, Rex
Blackburn wrote, “Dale has served
his profession with skill, profession-
alism, civility and overall distinc-
tion since 1966 (49 years). I cannot
identify a more deserving candidate
to receive the Distinguished Lawyer
Award?

Dale Higer

Among the community projects he has championed over the years,
Dale said it was the Idaho Botanical Garden
that gave him the most satisfaction.

Dale earns high marks from cli-
ents, too. Chief Operating Officer
at Investors Financial Scott Taylor
wrote in his nomination letter: “I
have come to realize the breadth
of his experience and dedication to
the practice of law in its broadest
sense. I fondly recall a past associate
who fittingly referred to Dale as the
‘Dean of Real Estate”

Among the community projects
he has championed over the years,
Dale said it was the Idaho Botani-
cal Garden that gave him the most
satisfaction.

“We set up a plan and I am
amazed at the transformation of
the site)’ Dale said, giving credit to
his wife, Ramona, for helping the
garden’s founder, Christopher Da-
vidson.

Dale also mentioned his time
on the Boise Planning and Zoning
Commission, which, during his ten-
ure as chairman, approved plans for
River Run, development along Park
Center and the U.S. Bank Building.
Dale was also the lead lobbyist for
tax incremen legislation for Idaho’s
urban renewal districts, another
satisfying accomplishment that al-
lows cities to finance infrastructure
incentives such as parking garages
and street improvements to at-
tract businesses willing to invest in
downtown areas.

He eventually narrowed his
focus. “As I became more involved
in the Uniform Law Commission I
phased out my lobbying efforts be-
cause I didn’t want any appearance
of conflict of interest” he said.

Dale was born and raised in Em-
mett, where his father was an attor-
ney who served three terms in the
Idaho legislature and also served as
a prosecuting attorney. His mother
served on the school board and was
president of the Idaho Federated
Women’s Clubs. So when he was
growing up, “It was not so much
about whether I would do public
service, but how?

Dale attended the University
of Washington and then went on
to earn his J.D. at Harvard Law
School in 1966. His career since has
focused on areas of banking, credi-
tor’s rights, bankruptcy, real estate,
general business practice and estate
planning.

Among the most interesting
cases he’s taken: Challenging the
reapportionment of the Idaho Leg-
islature in 1970 (summarily reversed
by the U.S. Supreme Court); and
unsuccessfully as plaintiff’s lawyer
against construction of the Teton
dam on grounds that it would de-
stroy a cutthroat trout habitat and
the geological formation where the
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dam was to be built would not hold
water. Sadly, the dam was built, but
broke as it was being filled in 1975
creating a flood that caused more
than $2 billion in damages.

Dale said that among the two
dozen or so professional and com-
munity roles he has served, he has
received the most satisfaction from
his work on the Idaho and National
Uniform Law Commission.

Started in 1892, the ULC is the
nation’s oldest state government
association comprised of sitting
judges, academics and lawyers from
every state. “These laws really reduce
business and legal costs around the
country and enhance state’s rights.
If states do a good job, then the
federal government is less likely to
preempt areas of the law best left to
the states”

“We involve experts,” he said
with an ageless enthusiasm, adding
that each state has its own commis-
sion. Idaho has four commissioners.
Once a uniform law is promulgated

“These laws really reduce business and legal costs
around the country and enhance state’s rights.
If states do a good job, then the federal government is less likely
to preempt areas of the law best left to the states.”

by the ULC, “we take it to the Legis-
lature” for passage.

“We do it because we love what
we do,” Dale said. Last year he spent
about 360 hours on commission
business. “You can work on it seven
days a week?

Idaho has adopted many uni-
form Acts, including 20 lobbied
through the Legislature by Dale.
Looking ahead, Dale said he would
like to keep working “as long as I
can” and to address abuses while

— Dale Higer

serving as the Chairman of the
Revised Athletic Agents Act which
helps protect student athletes from
being exploited early in their ca-
reers.

Dale and his wife, Ramona, have
been married for 43 years and have
two daughters. One daughter, Sar-
ah, is corporate counsel for Idaho
Power. And the other daughter, Al-
legra Thompson, is an HR specialist
at St. Luke’s.

INTRODUCING OUR NEW PARTNER

GEOFFREY M. WARDLE

MICHAEL T. SPINK
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Spink Butler is pleased to announce that Mr. Wardle has joinec
professionals. Drawing on his 20 years of experience in both the public and private

arenas, Mr, Wardle will focus his practice at Spink Butler on commercial development,
real estate, land use, entitlements, and transportation issues.
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2016 Idaho State Bar Distinguished Lawyer

Robert E. Williams III: Finding Perfection with Law and Family

Dan Black

“How you going to keep them
down on the farm (After they've seen
Paree)”

— Popular song addressing the rural
American soldiers returning from
World War |, where they experienced
the cultural life of Europe.

rowing up in the small Idaho

farming town of Jerome,

Idaho, Robert E. Williams of-

ten thought of spreading his

wings and going to college in
an urban environment. “Although I
was the son of the town dentist, my
friends and I had every rotten job
you could have on a farm. We hoed
beets, picked rock, hauled hay and
cleaned the barn stalls. No one was
exempt. I had a love-hate relation-
ship with farming?

After graduating from Jerome
High School he attended the Uni-
versity of Utah on
a basketball schol-
arship two years
before serving
an LDS mission
in New Zealand.
He transferred to
Brigham Young
University on his
return, earning a
degree in politi-

Robert E. Williams Il

cal science in 1971. Rob married
a Jerome girl, Susan Thompson, in
August of that year and a week later
they left for law school at North-
western University in Chicago, look-
ing for a big-city experience. They
got it.

“Despite the law school grind,
we had a wonderful time. he said.
“We lived in a low-rent high rise

“Matt was 16 months old and when we put him on the grass
he was beside himself. We figured out he had never felt the touch
of grass. That's when we finally decided to return (to Idaho).”

with graduate students from all over
the country. Nobody had a thing.
Chicago was a vibrant city and you
could sit in the bleachers at Wrigley
Field for $1.50, which was barely
within our budget?

At the time, Rob was inspired by
John E. Kennedy and the civil rights
movement. “I was idealistic about
creating a better world through the
practice of law;” he said. “You could
sense that the civil rights legislation
was necessary to right the wrongs of
the past, and could see the progress
being made. It was exhilarating. I
knew I wanted to get into the court-
room. I liked the connection with
real people I first had at the NU
free legal clinic I volunteered at. I
also knew I needed to eventually do
something that was professionally
satisfying?

As he approached graduation,
he interviewed for jobs in Chicago
and elsewhere. Rob and Susan
made a trip back to Jerome where
both he and Susan have large, close
families. “Our oldest, Matt was 16
months old and when we put him
on the grass he was beside himself.
We figured out he had never felt
the touch of grass. That’s when we
finally decided to return (to Idaho).
We didn’t want our kids to miss

— Robert E. Williams Il

what we loved about Idaho. I took
a cram-course for the Idaho bar at
the U of I, passed the bar, and then
an opportunity came open in my
home town, he said.

“Frank Rettig and Gene Freder-
icksen hired me. Frank was a me-
ticulous practitioner. His example
stuck with me - especially in case
preparation. Gene had been re-
cently elected county prosecuting
attorney and loved his job. He was
an excellent public servant. My
long time law partners Jim Meservy
and John Lothspeich have been very
helpful to me?

Judge Theron Ward was another
great influence. “He had a very
commanding, majestic presence on
the bench. No lawyer, especially
a young one, wanted to be unpre-
pared in his courtroom;’ Rob said.

While he took all sorts of cases at
the beginning, “My practice began
tilting to agriculture and business
transactions. I spoke the lingo and
had an affinity for this?

In the late 1970s and into the
80s and 90s the traditional farm
economy of the area “flipped com-
pletely” as a new generation of
dairymen from California moved to
the area. “Those transplants, some
who came with capital and some
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who came with nothing but an idea
and a desire to work hard became
my clients)’ Rob said. In California,
,encroaching residential develop-
ment had forced them to sell out
and relocate.

Land use permits, water rights,
regulatory compliance, purchase
and sale agreements, loan negotia-
tions, business organizations, and
employee matters became the fo-
cus of Rob’s practice. The size and
complexity of all of these matters
grew substantially as time went on.
Many of his clients have been such
for 30 years or more. Jerome itself
has grown from 4,000 residents to
more than 11,000 through Rob’s
career.

“I also have a class of clients who
still call me ‘Robby; my childhood
nick name” he said, as he reflected
on what he has appreciated about
practicing law in Southern Idaho.
“To be able to serve the legal needs

“I also have a class of clients who still call me ‘Robby’, my childhood
nick name” he said, as he reflected on what he has appreciated
about practicing law in Southern Idaho.

of those folks has been particu-
larly gratifying to me. I have great
respect for lawyers and judges. I
admire their diligence, passion and
intelligence. The law exists to solve
problems and preserve civilization?
Viewing the law as a tool to help
people, their businesses, and society
in general is a noble calling that
Rob says he respects wherever he
sees it.

But aside from a vibrant law
practice, Rob has enjoyed the plea-
sures of family. “I have had the best
of both worlds,” he said. “Jerome has
been a wonderful place to practice
law and raise a family. Coming back
was a great decision?”

He and Susan have seven chil-
dren, all with college degrees; and
13 grandchildren. One of his sons,
Brian, practices law with the firm.

David Lombardi

* Professional Liability

e Personal Injury
e Environmental Liability

David Lombardi

38 Years Civil Litigation Experience
Strauss Institute for Dispute Resolution

* Medical and Hospital Liability
 Privileging and Peer Review Disputes

Mediation Services

““I will learn the case, challenge assumptions and
conventional thinking, ask the difficult questions
and offer analysis where it is needed.”’

» Commercial and Business Disputes

Givens Pursley LLP | (208) 388-1200
Mr. Lombardi’s resumé is available at: www.givenspursley.com
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2016 Idaho State Bar Distinguished Lawyer

Samuel “Dick”Rubin: Defending Those Who Need a Voice

Dan Black

amuel “Dick” Rubin earned

his reputation in Idaho for the

last 22 years as the Executive

Director of Federal Defender

Services of Idaho, a non-profit
corporation responding to defen-
dants’ Sixth Amendment rights.
And he’s known from the trial
skills courses he teaches at UT’s Trial
Advocacy program, with the Idaho
Association of Criminal Defense
Attorneys, in CLE’s and other trial
skills events. But many Idaho at-
torneys might not know that each
spring for last 35 years Dick has
taught at the Kessler-Eidson Trial
Advocacy at Emory University. He
has deep roots with Emory, a school
he was adjunct faculty for 15 years.

Dick was among those who first

participated in the program from
its inception at Emory. What he
appreciates most about that work
he said, is what

“I learn from the
students;’ adding
that interactions
among the 300
students and 120
faculty instill a

deep apprecia-
tion for the finer ~ Samuel “Dick” Rubin
points of court-

room strategy.

“There is showing, doing and cri-
tiquing at the program. The intel-
lectual give-and-take invigorates
everyone involved”

Dick attended the University of
Iowa for college. “The first person
to inspire me to go to law school”
he said, was English Professor Alice
Stewart, a young Yale graduate who
Dick found inspiring. “She directed
me to look at law as a profession I

should think about?”

Although growing up in a mid-
dle class family, growing up Dick
was keenly aware and deeply con-
cerned about economic, racial and
social injustice. “I always seemed to
be troubled by the plight of those
who were disadvantaged and lacked
a chance in life] he said. So he ap-
plied to law school, also at the Uni-
versity of lowa, where met his wife,
Suzanne.

After graduation, the young fam-
ily moved to Atlanta, Georgia, a
place with big ambitions and a rap-
idly changing power structure.

In Georgia you needed a year’s
residency before admission in the
bar, so Dick worked as a law clerk.
“I'd go to the jail on Monday morn-
ing and check with judges. I got $25
for each case I handled; $50 if it was
a felony. That gave me experience,
and. he said, “a free breakfast”

As a solo practitioner in the late
1960’s, he kept running into an-
other attorney, an African-American,
and they became close friends, and
later partners in their own firm. It
was one of the first, if not the very
first, integrated law firms in Atlanta.
The two lawyers still are best friends
and their families are like extended
families to each other. Dick said,
“Our families were on parallel
tracks. Between us, all of our chil-
dren became attorneys”

Dick was in private practice
about 25 years in Atlanta and was
one of the five founders of the Geor-
gia Association of Criminal Defense
Lawyers, now numbering 1800.
“Our function is to make sure that
individuals who have no voice, are
given a voice in the criminal justice
system. What we do is unique. We
are misunderstood by most and
reviled by many; but we know that
by standing up for the rights of
individuals, even those believed to
be guilty, we help make the United
States a model for the world?

What we do is unique.
We are misunderstood by most
and reviled by many.

— Dick Rubin

He has seen numerous changes
in the way lawyers practice. While
in Atlanta, “We watched as the eco-
nomic base moved from white to
black, and it was a wonderful transi-
tion” And he’s also seen over the
last 30 years, the devastating effect
of sentencing guidelines. “It’s like
sentencing by computer, or by bean
counting without any real evidence
to support it”

“The number of people in
prison for non-violent offenses is
out of control he said. “Now, there
is more concern over the cost of
mass incarceration. Currently one
out of 34 adult Americans is either
in jail or under supervision in the
criminal legal system; 2.7 million
children have a parent behind bars,
mostly for non-violent offenses”

The aggressive incarceration af
fects more people than simply the
convict. A prior conviction can
exclude them from many types of
jobs, housing, and benefits, and it
creates both immediate and long-
term costs to the individual, to their
families, and to society. And it can
have duration for life. “That is why
I do what I do, to provide fairness
and to make things that are not
right, right”

Dick and his wife Suzanne have
been married for 48 years and have
two children and three grandchil-
dren.
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2016 Idaho State Bar Distinguished Lawyer

Wendy J. Olson Keeps an Eye on the Big“C”

Dan Black

aving worked for 24 years

at the U.S. attorney’s office,

Wendy J. Olson appreciates

her unique vantage point

in the legal world — one
through which she sees the U.S.
Constitution “at play every day” in
the lives of victims, suspects, law en-
forcement and fellow lawyers.

She spoke recently about her
career, its rewards and challenges at
a time of rapidly change in society.

She also spoke about her own
values and upbringing. Her father
Bill earned the Distinguished Law-
yer Award in 2008. He practiced in
Pocatello during the latter half of
the 20" Century, when there were
a mere handful of lawyers in the
small town.

Wendy had supportive upbring-
ing and “of course (my parents)
told us girls we can do anything
boys can do;’ she
said. So, because
she liked play-
ing baseball, she
tried out for little
league. She was
turned away, “even ;
though I was bet- |
ter than many of
the boys? At that
time, Title IX was
making headlines around the coun-
try. Wendy said, “They were worried
that if they turned me away again,
there would have been a legal chal-
lenge)” she said. The next year she
made the team. “I saw personally
how the law can bring fairness and
justice to people’s lives?

That impression stuck. She stud-
ied journalism at Drake University
in Des Moines, lowa, but decided
she wasn’t ready to get a job yet. “I
wanted my work to bring fairness

Wendy J. Olson
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and justice” So Wendy went on to
earn a law degree from Stanford
Law School in 1990 through an ac-
celerated program.

She clerked for U.S. Chief Dis-
trict Court Judge Barbara Rothstein
in Seattle and joined the Depart-
ment of Justice as a trial attorney in
the Criminal Section, Civil Rights
Division, for four years in Washing-
ton, D.C. Much of her work was in
the Deep South, and at the end of
her Civil Rights Division tenure she
worked on a task force investigat-
ing church burnings and other hate
crimes. She worked her way up the
ranks, and in 2010 she was sworn in
as U.S. Attorney for the District of
Idaho, having been nominated by
President Barack Obama.

“It’s intriguing, challenging,
exhilarating;’ she said of her job. “It
makes it easy to go to work every
morning?” Especially the “legal and
ethical questions associated with
the digital age;’ she said. Constantly,
“we have to think about how the
Constitution applies”

Her ethical standards have re-
mained the same since she was little
— cherishing justice and fairness.
Those are the traits she admires in
other attorneys today. She added
that the virtues she values in oth-
ers are the same ones she tries to
measure in herself. Among them is
humility: “You have to be able to
question your assumptions, even
when you get it right” she said.

She explained that much of what
colors her professional life stems
from the context of the U.S. Attor-
ney’s Office. “We have the luxury to
do what’s right on every single case;
she said. “We don’t have the crush of
cases that face state courts. We don’t
have the classic individual client.
Our job is to do justice?”

“In an institution this big you

Constantly, “we have
to think about how
the Constitution applies.”

— Wendy J. Olson
I

can expect some group-think;” she
said. But they try to avoid it. “We're
counted on to do the right thing”

Case work on the federal level
is very thorough and things don’t
get rushed, she said. “We have the
opportunity to spend more time,
which is a luxury for prosecutors. I
empathize with state prosecutors.”

Wendy said she thinks a lot
about the victims. And she added
that no matter how heinous the
crime, “we must take a neutral at-
titude towards evidence. To make
sure it is gathered fairly and justly”

With society undergoing rapid
change in the digital era, the depart-
ment is challenged to keep up with
technology, privacy, and all the mov-
ing parts in the justice system. With
so many personal details on a per-
son’s phone, technology has created
some interesting judgement calls.

“I vacillate on law enforcement
access to information” and the need
for privacy, she said. “We have to
determine in what situation to ask
for a search warrant. I totally get
that people want some space from
government.

And there are cases in which the
criminals are, for various reasons,
trying to make a living. “Most peo-
ple who do get charged go to prison
and, sooner or later, they come back
into the community. So we should
really be thinking about re-entry?

“I'm a fan of lawyers. We're
counted on to do the right thing”



National Championship Mock Trial Competition in Boise.

"~ Photos by
U.S. Magistrate Judge B. Lynn Winmill applauds the competitors at the A high school student argues her case under the watchful eyes of

judges, peers, coaches and teammates.

ldaho Hosts National High School Mock Trial Championship

Carey Shoufler

rom Thursday to Saturday,

May 12 to 14, the Idaho Law

Foundation’s Law Related

Education Program hosted the

National High School Mock

Trial Championship. 400
high school students representing
42 states, Guam, the Northern
Mariana Islands, and South Korea
along with their coaches, families,
and other mock trial supporters
participated.

Three years earlier, when the
Idaho Law Foundation and the
2016 National Mock Trial Host
Committee submitted a bid to
host the 2016 National Mock
Trial the goal was to provide
participants with a premier, hands-
on academic that would further
their understanding of our legal
system and highlight our beautiful
state and gracious hospitality as we

hosted a pleasant and memorable
event. From all reports, we were able
to make that happen.

Teams participated in mock
trials in our lovely Ada County
Courthouse. They ate Basque food
and danced with the Onkari dancers
on Boise’s Basque block. They hung
out at the Discovery Center and
enjoyed food from several local
food trucks. They had a wonderful
time listening to a local cowboy
poet and dancing the night away at
the awards gala. These young people
had the experience of a lifetime.

None of this would have been
possible without the support of
the many donors and volunteers.
Thanks to Idaho’s legal community,
the Law Foundation was able to
secure support we needed to host a
stellar 2016 National High School
Mock Trial Championship.

These young people
had the experience
of a lifetime.

The Law Related Education
(LRE) Program hopes to leverage
the excitement from the 2016
National High School Mock
Trial Championship for Idaho’s
mock trial program. LRE will be
convening a mock trial committee
to develop a strategic plan for
increasing mock trial participation
throughout the state. If you are
interested in participating on this
committee, contact Carey Shoufler
at (208) 334-4500 or cshoufler@isb.
idaho.gov.
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Making a precise point, this Mock Trial competitor presents an oral ar-

gument

Khala Hamilton takes on her opponents with logic, facts and law
during the National Mock Trial Competition.

2016 NATIONAL HIGH SCHOOL MOCK TRIAL SPONSORS AND DONORS

Lost River Voyagers
($20,000 and Above)

Idaho Law Foundation, Inc.
United States District Court of Idaho
Community Grant Program

Pioneer Mountaineers
($10,000 to $19,999)

Simplot Foundation
The American Board of Trial Advocates
(ABOTA) Foundation

White Cloud Peak Performers
($5,000 to $9,999)

Attorneys for Civic Education

Carolina Center for Civic Education
Fourth District Bar Association

Idaho Chapter of ABOTA

Idaho State Bar Litigation Section
Laura Moore Cunningham Foundation
University of Idaho College of Law

Lemhi Rangers
($1,000 to $2,499)

Gregory C. Dickison

Givens Pursley LLP

James, Vernon & Weeks, PA.

Idaho State Bar Dispute Resolution
Section

Idaho State Bar Real Property Section
Carey Shoufler
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Sawtooth Adventurers
($500 to $999)

George W. Breitsameter

Elsaesser Jarzabek Anderson Elliott &
MacDonald, Chtd.

Idaho District Judges Association
Idaho State Bar Government & Public
Sector Lawyers Section

Idaho Women Lawyers

Diane Minnich

Naylor & Hales, P.C.

Second District Bar Association
Seventh District Bar Association
Sixth District Bar Association

Stoel Rives LLP

Third District Bar Association

Owyhee Trail Blazers
($250 to $499)

Clements, Brown & McNichols, PA.
Michael J. Fica

Idaho State Bar Employment & Labor
Law Section

Idaho State Bar Environment & Natural
Resources Law Section

Idaho State Bar Indian Law Section
Idaho State Bar Professionalism & Ethics
Section

Lisa D. Nordstrom

Boise Foothills Explorers
(Up to $249)

Brenda M. Bauges
Catherine K. Broad

Susan Buxton

John DelLoache

Andrea Hansen

Idaho State Bar Appellate Practice
Section

Kendal A. McDevitt

Craig L. Meadows

W. Marcus W. Nye

Melissa Reilly

Shannon N. Romero

Justice Circle Members

The Justice Circle is comprised of Idaho law
firms that each donated at least $2,500 to a
pooled funding effort to get us up this moun-
tain. This group of firms includes:

Gjording Fouser PLLC
Hawley Troxell LLP
Holland & Hart LLP
McDevitt & Miller LLP
Perkins Coie LLP

In Kind Donors

Thank you to the organizations that have
provided space, staffing and other support
forthe 2016 National High School Mock Trial
Championship.

Ada County Courthouse

Concordia University School of Law
Idaho State Bar

Office Depot/Office Max



held in Boise in May.

All the competitors at the National Mock Trial Competition had previ-
ously won their state competitions and proceeded to the nationals,

Between the stress of competition and excitement making new
friends, a competitor takes a short nap between rounds.

2016 NATIONAL HIGH SCHOOL MOCK TRIAL JUDGES AND VOLUNTEERS

Rob Adelson

Lara Anderson
Ronald Appleby
Scott L. Barnhart
Brenda Bauges
Alayne Bean

David M. Berlin
Fred Boelter

Kevin Borger
Hon.Thomas H. Bor-
resen

Jeff Bower

Hon. Maria Brewer
Hon. Mitchell W.
Brown

Jennifer A. Bruner
Hon. Barbara Bu-
chanan

Hon. Roger Burdick
Lisa Carlson
Christine Cave
Hannah Chessin
Don Christensen
Brian V. Church
Hon. Stephen Clark
Hon. John Colborn
Brindee Collins
Cassandra Cooper
E. Don Copple
Malcolm Copple
Hon. Cheri C. Copsey
Anne Corcoran Briggs
Ryan Costantini
Donna M. Cote
Cody Cottam
Shelly Cozakos
Hon. Candy W. Dale

Kira Dale Pfisterer
John DelLoache
Jennifer Schrack
Dempsey

Brad Dixon

Tai Du

Linda Dunn

Erik Ellis

Hon. Andrew Ellis
Bryce Ellsworth
Doug Emery
Richard Eppink
Kevin Epps

Hon. Laurie Fortier
Taylor Fouser

Trudy Hanson Fouser
Laurie Baird Gaffney
Stephen Gall

Hon. Theresa Gardunia
Doug Gordon

Hon. Richard Green-
wood

Jonathan Grode
Jenny C. Grunke
Julianne Hall

Kevin Hanson
Stephanie Hardy
Leslie Hayes

Martin Hendrickson
Hon. Ruben M. Her-
nandez

Hon. Steven Hippler
Hon. James G. Horn
Hon. Joel Horton
Hon. Molly Huskey
Righton Johnson
Pete Jones

Hon. John Judge
Paula Kapiloff

Paul W. Kaufman
Hon. Joanne Kibo-
deaux

Brittney Kirk

Rhonda Klein

Janine Korsen

Abby Kostecka

Hon. David R. Kress
Jack Landis

Greg LeDonne

Hon. David Lillehaug
Melissa Lou

Aaron Lucoff

Hon. John Patrick
Luster

Kelsi Madden

Hon. John W. Madden
David H. Maguire
Kelli Mahan

Hon. Jennifer Mann
Kathleen Marion Carr
Eileen McDevitt
Kendal McDevitt
Tyler McGee

William McGinnis
Hon. Duff McKee
Craig L. Meadows
Hon. Jonathan M.
Medema

Hon. John Meienhofer
Joseph Meier

Sarah Mello

Celeste K. Miller
Joseph Miller
Katelyn Mitchell

Hon. Melissa Moody
David J. Morse
Hugh Mossman
Taylor Mossman
Jodi Nafzger

Bryan Nickels

Lisa Nordstrom
Penelope North-Shaul
Hon. Lynn Norton
Hon. David Nye
Kristin Olson

Kelly O’Neill

Hon. Patrick H. Owen
Edith Pacillo

Tara Patterson
Wendy M. Powell-
McCoy

George Powers
Hon. Mike Reardon
Gene Ritti

Hon. John Rucker
Hon.Thomas J. Ryan
Randy Schmitz

Hon. Jason D. Scott
Rahela Seicean
Karen Sheehan
Kenny Shumard
James Smith

Hon. Randy Smith
Barbara Smythe
Hon. George South-
worth

David Stanish

Hon. Daniel Steckel
Glenda M. Talbutt
Joan Thompson
Tayler Tibbitts

Hon. Joel E. Tingey
Howard B. Tolkan
Sheila N. Trianni
Justin Volle
Michelle D. Vos
Hon. Diane Walker
Hon. Dane Watkins
Tonya Westenskow
David Westergard
Jeff White

M. Gordon Widen-
house, Jr.

Hon. Susan Wiebe
Jaren Wieland

Chris Williams

Hon. Darla Williamson
Hon. Ronald Wilper
Cindy Wilson

Hon. B. Lynn Winmill
Melanie Witte
Daniel Wong

Katie Wood

Jeffrey Woodworth
Cynthia Yee-Wallace
Colleen Zahn

Nelda Adolf

Rush Alford

Jessica Babauta
Renee Bade
Bertha“Bert”Barton
Andrea Bates

Shay Beckwith
Cheyenne Benavidez
Barbara Bender
Dan Black

Marsha Blackman
Phoebe Boelter
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The National Mock Trial Host Committee includes, from left: Greg Dicki-
son, Celeste Miller, Law Related Education Coordinator Carey Shoufler,
and Mike Fica.

Students trade momentos during a dinner event on the Basque
Block in Boise.

2016 NATIONAL HIGH SCHOOL MOCK TRIAL JUDGES AND VOLUNTEERS

Marisa Bourner
Maureen Braley
Catherine Broad
Amie Bruggeman
Jane Buser

Emily Call

Shirley Chetwood
Sheree Choules
Julie Christine
Julia Crossland
Kirsten Crow
Jane Daly

Emma DeAngeli
Ann DeAngeli
Bernadita Dela Cruz
Nichole Di Dio
Julia Digrazia
Debbie Dudley
Jane Dunbar
Betsy Dunklin
Kathy Durbin
Lindsey Egner
Dayna Ferrero
Ben Fica

David Fica

Joey Fica

Tori Fica

Zachary Fica
Patricia Flanigan
Blythe Fortin
Cassandra Fulghum
Stephen Gall

Al Gill

Linda Gossett
Kyme Graziano
Zulema Gumb
Christy Gunderson
Jane Hardison

Beth Conner-Hara-
simowicz

Angela Harrigan
Debra Hawker
Sarah Haynes, Ph.D.
Marguerite Herman
Mary Jane Hill

Joan Horn

Kay Hummel

Julie Jaquish

Josee Jensen
Frankford Johnson
Sue Johnson
Morgan Kawamura
Dana Kehr

Tricia Kennedy
Verna Kessler

Gail Kirkpatrick
Samantha Kunz
Caralee Lambert
Jessica Gail Lambert
Marsha Larson
Cassandra Lint
Heather Luff

Katie Luong

Erin Luong

Kelli Mahan

Lesley March
Carrie Matsko
Brian McCoy

Gary Moncrief
Heidi Moncrief
Barb Mossman
Alejandro Munoz

Gloria Munoz
Danielle Narkin
Lauren Necochea
Sarah Ober

K. Olson-Geyer
Maureen Oneale
Annette Park
Minnie Patton
Angie Perkins
Lindsey Peterson
Heather Perry
Hannah Presnell
Denise Price
Chris Putnam
Vera Rasmussen
Kathy Reavy
Dani Renk

Jodi Reynolds
Linda Rodda
Diane Ronayne
Cathy Salas

Lisa Sanchez

Jan Scripps
Mahmood Sheikh

Abigail Shelton
Kathy Sims
Carroll Sims
Jo-Anne Smith
Susan Smith
Joshua Snow
Suzanne Steffy
Janice Stevenor Dale
Cheryl Taylor
Deanna Tollefson
Andrea Tomchack
Isabel Torrez
Regina Trakas
Alice Tryon

Bill Vasconcellos
Gail Vickory

Tom Vickery
Steve Wallace
JoEllen Warren
Alaina Warren
Melody Whigam
Kim Wilson

Judy Wong
Shawn Del Ysursa

SPECIAL THANKS

Shea Anderson, Associate Vice President,
Fahlgern Mortine

Attorneys for Civic Education

Lisa Edens, Boise Convention and Visi-
tors Bureau

Idaho Supreme Court

Heather Luff, Volunteer Assistant
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Aubrey Lyon, Carey Perkins, for Logo De-
sign

McKinsey Miller Lyon, Gallatin Public Af-
fairs

Diane Minnich, Executive Director, Idaho
State Bar & Idaho Law Foundation

Amy Nordby, LRE Assistant, ldaho Law
Foundation

Larry Reiner, Trial Court Administrator,
Fourth District

Hon. Randy Smith, Judge, Ninth Circuit
Court of Appeals

U.S. District Court Idaho

Jena Vasconcellos, Volunteer Coordina-
tor



UBS provides a powerful integration of siruciured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management
firms, your clients can now receive unbiased advice and long-term planning to help secure

their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Wealth Management

1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest % UB S

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselor™™ and CRPC®
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member
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