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Tenant Realty Advisors is pleased to announce the successful 
completion of the following sale transaction:

Bill Beck was pleased to represent

Schweitzer
Engineering
Laboratories

in their purchase of the 16,940 square feet at La Salle Place - 12754 W. La Salle in Boise, ID.
The seller was represented by Peter Oliver, SIOR and Mike Greene of Thornton Oliver Keller.

Bill Beck: 208.333.7050     Karen Warner: 208.333.7055     Greg Gaddis: 208.333.7052
www.TenantRealtyAdvisors.com     950 W. Bannock Street, Suite 805, Boise, ID 83702
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Announcing
the Grand Opening of the  

Idaho Law  
and JustIce LearnIng center

Home to the University of Idaho 

College of Law in Boise,  

the Idaho State Law Library  

and the Supreme Court’s  

Institute for Advanced  

Judicial Education.

uidaho.edu/law-opening
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JB Appraisals is located in Meridian, ID. We are committed to providing the highest quality residential 
appraisals with the quickest possible turn times.

Our Sr. Appraiser, Brian Urspringer, started in the mortgage industry in 1992 and has since completed 
thousands of residential appraisals in three different states and is considered one of the top appraisers in 
the Treasure Valley.

Although our company has completed thousands of mortgage related appraisals our passion is helping 
people who need appraisals for estate purposes, divorce, bankruptcy, and financial planning.

As an associate member of the American Bar Association Brian is dedicated to the appraisal needs of all 
attorneys in the Treasure Valley.

At JB Appraisals we value our clients and are focused on professionalism and integrity.

Give us a call today with any questions you might have and also check out our ‘Praise’ page and see what 
others are saying about Brian Urspringer and JB Appraisals, LLC.

208-908-3911 | http://jbappraisals.org

Diligence

Brian Urspringer, Sr. Appraiser, JB Appraisals LLC
Meridian, Idaho
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On the Cover: 
Andersen  Banducci  paralegal  Keri  Rowland  rides  in  Boise’s  Goldilocks 
event, a women-only bike ride aimed to help women of every skill level 
advance in the sport.

Editors:
Special thanks to the October editorial team: A. Denise Penton and An-
gela Schaer Kaufmann.

November/December issue sponsors: 
Commercial Law & Bankruptcy and Employment & Labor Law Sections.

Photographers!
The Advocate needs your best work for magazine covers. We run photos 
in  the  vertical  position  and will  consider  all  kinds of  different  images. 
Please send them to dblack@isb.idaho.gov.

Writing a blog?
The Advocate would like to know about it. We want in on the conversa-
tion and to flag notable posts through social media. Send your URL to 
dblack@isb.idaho.gov

ABA Delegates to Examine Courtroom Bias
Deborah A. Ferguson

Are You Ready? 2015 Amendments 
to the Federal Rules of Civil Procedure
Hon. Candy Wagahoff Dale

Know Your Audience:  Writing to Non-Lawyers
Tenielle Fordyce-Ruff

Who’s Steering the Ship? Managing  
the Business Side of Your Firm
Mark Bassingthwaighte

IVLP Special Thanks to Sharla Ng
Anna Almerico

Introducing Family Advocates’  
Guardian Ad Litem, Merritt Dublin
Desiree Ward

Idaho Pro Bono Week: Where Are We Now? 
Hon. Jim Jones

Resolution Designating Idaho Pro Bono Week − 2015

The Advocate makes occasional posts and takes comments 
on a LinkedIn group called “Magazine for the Idaho State Bar.”

Join for news and discussion at Idaho-State-Bar. 
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OUR PROFESSIONALS 
DON’T JUST DELIVER RESULTS
THEY HELP  
DELIVER TRUST

Experience the Eide Bailly Difference 208.344.7150 | www.eidebai l ly.com

You’ve built a trustworthy relationship with your clients, and they 
rely on you to take care of them. Eide Bailly’s experienced forensics 
team has the knowledge and technology to deliver accurate, 
reliable results so you can help your clients feel confident.
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LECTURES

Truth, Justice and Democracy:
Post Dictatorship Juan Guzmán 

Former Judge and Justice

Oct. 12 - 14, 2015
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AR Ins. Lic. #303439   |   CA Ins. Lic. #0G39709
In CA d/b/a Mercer Health & Benefits Insurance Services LLC
70020, 70021, 70022, 70023, 70024 (2015) Copyright 2015 Mercer LLC. All rights reserved.

M
ER

CE
R 70020, 70021, 70022, 70023, 70024 (2015), LPL Ad Idaho  

Trim size: 7.25”x4.5”   
Bleed size: NA  Live Area: 7.25”x4.5”  
Colors 4C=(CMYK)  

PROLIABILITY LAWYERS PROGRAM
PROGRAM HIGHLIGHTS:

50 State Solutions  •  Exceptional Customer Service
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––

Dedicated Account Managers and Agents
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––

Easy to purchase — Apply and obtain coverage online at  
www.proliability.com/lawyers

PROLIABILITY LAWYERS PROGRAM Administered by Mercer  
Consumer, a service of Mercer Health & Benefits Administration LLC,  

with more than 40 years’ experience in providing law firms  
with the protection they need and deserve. 

www.proliability.com/lawyers (303) 376-5860VISIT CALL

GET YOUR QUOTE TODAY!  To obtain your Professional Liability Insurance quote:

PROTECT
what you’ve 
worked hard 

to build!

70020 LPL Ad Idaho.indd   1 12/2/14   4:40 PM

legal trust accounts
Your legal practice can benefit from a new way of thinking 
about how you manage legal trust funds. An Interest on 
Lawyers Trust Account (IOLTA) from Idaho Central gives you:

• An interest-bearing account 
for all pooled trust funds

• Competitive interest rates 
and no monthly service fee

• Net interest paid to support 
legal aid and legal service

• Free online banking to 
manage your account

Find out more at iccu.com.
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Live Seminars
Throughout the year,  live seminars on a variety 
of legal topics are sponsored by the Idaho State 
Bar  Practice  Sections  and  by  the  Continuing 
Legal  Education  Committee  of  the  Idaho  Law 
Foundation.    The  seminars  range  from  one 
hour  to  multi-day  events.  Upcoming  seminar 
information  and  registration  forms  are  posted 
on  the  ISB  website  at:  isb.idaho.gov.  To  learn 
more contact Dayna Ferrero at (208) 334-4500 or 
dferrero@isb.idaho.gov.  For  information around 
the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded seminars are available on demand 
through our online CLE program.  You can view 
these  seminars  at  your  convenience.   To  check 
out the catalog or purchase a program go to isb.
fastcle.com.

Upcoming CLEs

*NAC — These programs are approved for New Admittee 
Credit pursuant to Idaho Bar Commission Rule 402(f ).

**Dates,  times,  locations  and  CLE  credits  are  subject  to 
change.  The  ISB  website  contains  current  information  on 
CLEs. 

October (continued)
October 23
Ethics & the Attorney Client Privilege
Sponsored by the Idaho Law Foundation, Inc. in 
partnership with WebCredenza, Inc.
Telephonic/Audio Stream
11:00 a.m. (MDT)
1.0 Ethics credit

October 30
Divorce & Business: Experts, Appraisals/Evaluations, 
Determining Self-Employment Income and Dissecting Tax 
Returns
Sponsored by the Family Law Section
Hampton Inn & Suites – 1500 W. Riverstone, Coeur 
d’Alene
8:30 a.m. (PDT)
6.5 CLE credits of which .5 is Ethics

November
Save the Date - Mobile Monday CLE Series 
12:30 p.m. (MST), 1.0 CLE credits
November 2 – David W. Newman, U.S. Department of 
Justice, Office of the U.S. Trustee
November 9 – Bradley G. Andrews, Idaho State Bar 
Counsel
November 16 – Jan M. Bennetts, Ada County 
Prosecuting Attorney
November 23 – Mark Adams, University of Idaho 
College of Law Dean 

Webcast Seminars
Many of our seminars are also available to view 
as  a  live  webcast.    Pre-registration  is  required.  
Watch the ISB website and other announcements 
for upcoming webcast seminars. To  learn more 
contact  Dayna  Ferrero  at  (208)  334-4500  or 
dferrero@isb.idaho.gov.  For  information  around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for rent 
in DVD and CD formats.   To visit a  listing of the 
programs available for rent, go to isb.idaho.gov, 
or  contact  Lindsey  Egner  at  (208)  334-4500  or 
legner@isb.idaho.gov.

October
October 9
Divorce & Business: Experts, Appraisals/Evaluations, 
Determining Self-Employment Income and Dissecting Tax 
Returns
Sponsored by the Family Law Section
Red Lion Pocatello, 1555 Pocatello Road – Pocatello
8:30 a.m. (MDT)
6.5 CLE credits of which .5 is Ethics

October 9
Appellate Practice CLE
Sponsored by the Appellate Practice Section
The Idaho Law and Justice Learning Center, 514 W. 
Jefferson Street – Boise
9:00 a.m. (MDT)
5.5 CLE Credits

October 15
Technology and the Law: What You Need to Know in Court 
and in Your Practice
Co-Sponsored by the Intellectual Property Section and 
the Young Lawyers Section
James A. McClure Federal Building and United States 
Courthouse – 550 W. Fort, Boise / Statewide Webcast
8:30 a.m. (MDT)
3.0 CLE credits of which 1.0 is Ethics
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Commissioners Take the Challenge of Bullies on the Road(show)

President’s Message

Tim Gresback
President, Idaho State Bar 
Board of Commissioners

s you may have noticed 
in the last few months, 
the Idaho State Bar is ad-
dressing the challenges 
we face in dealing with 

bullies in our profession.  In No-
vember this year, as usual, the Com-
mission will travel the state for the 
annual Roadshow, at which time we 
will present resolutions and awards 
to your local members.  Before the 
meal your commissioners, who 
bring to you roughly 145 years of 
combined litigation experience, will 
present a free ethics CLE on bullying, 
moderated by Bar Counsel Brad An-
drews.  Those of you lucky enough 
to work with Brad know that he has 
a keen appreciation for the pressures 
under which lawyers work.  He also 
has the benefit, during his tenure as 
our chief disciplinary counsel, of see-
ing repeated patterns of lawyer mis-
conduct in general, and bully mis-
conduct in particular.  In addition, 
Brad keeps abreast of what other 

2015 District Bar Association Resolution Meetings

District Date/Time Ethics CLE City Location

First Judicial District Thursday, November 5 at Noon 10:30  -11:30 a.m. Coeur d’Alene North Idaho College Student Union

Second Judicial District Thursday, November 5 at 6 p.m. 4:30 – 5:30 p.m. Clarkston, WA Quality Inn

Third Judicial District Thursday, November 19 at 6 p.m. 4:30 – 5:30 p.m. Nampa Hampton Inn

Fourth Judicial District Thursday, November 19 at Noon 10:30  -11:30 a.m. Boise Location To Be Announced

Fifth Judicial District Wednesday, November 18 at 6 p.m. 4:30 – 5:30 p.m. Twin Falls Canyon Crest Event Center

Sixth Judicial District Wednesday, November 18 at Noon 10:30  -11:30 a.m. Pocatello Juniper Hills

Seventh Judicial District Tuesday, November 17 at Noon 10:30  -11:30 a.m. Idaho Falls Marriott Residence Inn

state bars do to promote civility and 
professionalism.

The Roadshow schedule is listed 
below.

The four Commissioners with 
whom I have the pleasure of serving 
are a remarkably talented group of 
lawyers.  Although they live in differ-
ent towns and handle an eclectic ar-
ray of cases, they share a passion for 
a fair legal playing field.  They also 
cherish the professionalism most 
Idaho lawyers routinely display.  
Your Commissioners have a wealth 

of practical experience to add depth 
to our upcoming CLE conversation 
on handling a difficult colleague.

Trudy Fouser

Trudy Fouser 
is your president-
elect.  Trudy is a 
civil defense litiga-
tion attorney who 
for over 30 years 
has worked with 
countless talented 

Trudy Fouser

Your commissioners, who bring to you roughly 145 years of combined 
litigation experience, will present a free ethics CLE on bullying,  

moderated by Bar Counsel Brad Andrews. 
A
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Tim Gresback, current ISB president, is a past president 
of the Idaho Trial Lawyers Association as well as the 
Idaho Association of Criminal Defense Lawyers.  He is 
certified as a civil trial specialist.  He serves on the Idaho 
Supreme Court Evidence Committee and taught trial 
advocacy at the University of Idaho College of Law for 
10 years.  He lives with his wife, Dr. Sarah Nelson, and 
son, Luke, in Moscow.

lawyers and judges.  Her accolades, 
including the bar’s Professionalism 
Award, are too numerous for much 
detail here, but let me summarize 
by stating that Trudy has tried more 
civil jury trials than any woman in 
the state and has inspired countless 
younger female lawyers to try cases.  
(She hopes!)  Trudy practices with 
her highly respected husband Jack 
Gjording and recently added her 
son, U of I College of Law graduate 
Taylor Fouser, as their newest associ-
ate.

Dennis Voorhees

Dennis Voorhees of Twin Falls 
is the Commissioner for the Third 
and Fifth Districts.  This summer he 
received the ITLA Walt Bithell Pro-
fessionalism Award.  Dennis is a cer-
tified elder law specialist and serves 
on the Supreme Court Committee 
on Guardianships and Conservator-
ships.  He is working with our Bar 
Counsel Brad Andrews to encourage 
our aging lawyers to enact succession 
plans.  For fun 
Dennis regularly 
travels to Chicago 
to attend the legal 
technology expo-
sition.  He is very 
interested in the 
curriculum of our 
law schools and 
wants to ensure 
students are able 
to graduate with demonstrable tech-
nological skills.  Dennis has been 
practicing for 37 years.

Michelle Points

Michelle Points is now in her sec-
ond year on the Commission, serv-
ing the Fourth District. Her practice 
includes commercial litigation, per-
sonal injury, and products liability. 
She is President of the Idaho Women 
Lawyers. Like it is for Trudy, being 

a role model for 
younger women 
is important to 
Michelle. She con-
siders Craig Mead-
ows as one of her 
greatest mentors. 
Michelle, a Gon-
zaga Law School 
graduate in 2000, 
has 15 years of litigation experience. 
She has a proven track record of 
serving the legal profession. She has 
served on numerous bar committees, 
including as an original member of 
the Pro Bono Commission. Michelle 
also had the benefit of clerking for 
Justice Gerald Schroeder.

Kent Higgins

The newest Commissioner is 
Kent Higgins of Pocatello who serves 

Dennis Voorhess

Michelle Points

the Sixth and Seventh Districts.  
Kent brings 33 years of experience 
not only from his insurance defense 
and plaintiff practice, but also as an 
elected member of our Legislature.  
He has handled some of the larg-
est toxic tort cases in eastern Idaho.  
What most impressed me with Kent 
is that prior to taking his seat on the 
Commission, he traveled to Park 
City, Utah, to learn from other west-
ern bar leaders how to help Idaho 
adapt to the rapid 
changes in the de-
livery of legal ser-
vices.  Kent hit the 
ground running.
Next month I 
will write about 
deposition bullies.  
See you at the 
Roadshow!

Kent Higgins

He is very interested in the curriculum of our law schools  
and wants to ensure students are able to graduate  

with demonstrable technological skills.  
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Andersen Banducci PLLC  •  101 S. Capitol Blvd., Suite 1600  •  Boise, Idaho 83702
(208) 342-4411  •  andersenbanducci.com

Determination. Strength. Strategy.
It’s what wins races.

Proud Title Sponsor of the Boise 
Twilight Criterium
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DISCIPLINE

David A. Goicoechea  
(Suspension)

On August 10, 2015, the Idaho 
Supreme Court issued a Disciplinary 
Order suspending attorney David A. 
Goicoechea for one (1) year.  The 
Idaho Supreme Court’s Order fol-
lowed a stipulated resolution of an 
Idaho State Bar reciprocal disciplin-
ary proceeding.

Mr. Goicoechea was admitted 
to practice law in Washington and 
Idaho and practiced law in Spokane, 
Washington.  On October 10, 2014, 
the Supreme Court of Washington 
entered an Order approving a stipu-
lation to one (1) year suspension.  
The Washington suspension was 
effective October 17, 2014.  In the 
Washington disciplinary case, Mr. 
Goicoechea stipulated to violations 
of the Washington Rules of Profes-
sional Conduct (RPC) 8.4(c), 3.4(c), 
8.4(j) and 8.4(d).  With the exception 
of RPC 8.4(j), those Washington 
rules correspond to the same Idaho 
Rules of Professional Conduct.

The Washington disciplinary case 
related to Mr. Goicoechea and his ex-
wife’s divorce case.  Mr. Goicoechea 
was found in contempt numerous 
times of court orders in the divorce 
case relating to spousal maintenance 
payments and his reporting require-
ments to the court.  The Washington 
disciplinary case acknowledged as a 
mitigating factor that Mr. Goicoe-
chea lacked sufficient funds to fully 
comply with his financial obliga-
tions.

Other than these proceedings, 
Mr. Goicoechea has no disciplinary 
history in Idaho or Washington. 

Mr. Goicoechea voluntarily did 
not practice law in Idaho since the 
date of his Washington suspension 
and the Stipulation provided for and 
the Idaho Supreme Court ordered 
that Mr. Goicoechea’s suspension in 

Idaho would be retroactive to Octo-
ber 17, 2014 and will last until Octo-
ber 17, 2015.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

John T. Bujak 
(Resignation in Lieu of Discipline)

On September 17, 2015, the Ida-
ho Supreme Court entered an Order 
accepting the resignation in lieu of 
discipline of Eagle attorney, John T. 
Bujak.  The Idaho Supreme Court’s 
Order followed a stipulated resolu-
tion of a disciplinary proceeding that 
related to the following conduct.

During his tenure as the Canyon 
County Prosecutor in 2009-2010, by 
agreement of Canyon County and 
Nampa, funds for prosecutorial ser-
vices for Nampa were received and 
deposited in Mr. Bujak’s trust ac-
count, with an expected reimburse-
ment from the trust account to Can-
yon County at the end of each fiscal 
year.  Mr. Bujak removed funds from 
his trust account for personal use.  
At the conclusion of fiscal year 2010, 
there were insufficient trust account 
funds to reimburse Canyon County 
for expenses related to the Nampa 
prosecutorial services.  Mr. Bujak 
admitted that these circumstances 
violated I.R.P.C. 1.4(b) [Communi-
cation with Client], 1.7(a)(2) [Con-
flict of Interest: Current Clients], 
and 1.15(a), (b), (c) and (e) (effective 
2009-2010) [Safekeeping Property].

In addition, during the crimi-
nal prosecution of Respondent on 
a felony charge of preparing false 
evidence and a computer crime, 
Respondent admitted one count of 
contempt for willfully failing to dis-
close expert materials pursuant to 
I.C.R. 16 by the deadline ordered by 
the court.  Mr. Bujak admitted that 
these circumstances violated I.R.P.C. 

3.3(a) [Candor Toward the Tribu-
nal], 3.4(c) (d) [Fairness to Opposing 
Party and Counsel], and 8.4(d) [En-
gaging in conduct prejudicial to the 
administration of justice].

The Idaho Supreme Court ac-
cepted Mr. Bujak’s resignation in 
lieu of discipline.  By the terms of 
the Order, Mr. Bujak may not make 
application for admission to the Ida-
ho State Bar sooner than 4 years, 4 
months and 11 days from the date of 
his resignation, reflecting previously 
ordered credit related to his volun-
tary interim suspension.  If he does 
make such application for admis-
sion, he will be required to comply 
with all bar admission requirements 
in Section II of the Idaho Bar Com-
mission Rules and shall have the 
burden of overcoming the rebuttal 
presumption of the “unfitness to 
practice law”.

By the terms of the Idaho Su-
preme Court’s Order, Mr. Bujak’s 
name was stricken from the records 
of the Idaho Supreme Court and 
his right to practice law before the 
courts in Idaho was terminated on 
September 17, 2015.

 Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.          

Notice to  M. Patrick Duffin  
of Client Assistance Fund Claim

Pursuant to Idaho Bar Commis-
sion Rule 614(a), the Idaho State 
Bar hereby gives notice to M. Patrick 
Duffin that a Client Assistance Fund 
claim has been filed against him by 
former client Todd Johnson, in the 
amount of $3,479.  Please be advised 
that service of this claim is deemed 
complete fourteen (14) days after the 
publication of this issue of The Ad-
vocate.

CLIENt ASSIStANCE 
 fuND CLAIm
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N e w S  B R i e F S

Young Lawyers event  
addresses hunger
BOISE - The 2015 Attorneys Against 
Hunger event was a success again 
this year.  The campaign, sponsored 
by the Young Lawyers Section, rais-
es funds for the Idaho Food Bank.  
Attorneys Against Hunger raised 
$3,510. In addition, the host of theis 
year’s event, Boise Brewing donated 
25 percent of their beer sales, or $367.  
The Young Lawyers Section thanks 
all who participated and hopes for 
another successful event next year.  

Bankruptcy and evidence rules 
published for comment

WASHINGTON., D.C. - In August 
the Judicial Conference Advisory 
Committees on Bankruptcy and 
Evidence Rules published proposed 
amendments to their respective 
rules, and requested that the propos-
als be circulated to the bench, bar, 
and public for comment. The pro-
posed amendments, rules commit-
tee reports explaining the proposed 
changes, and instructions on how 
to submit comments are posted on 
uscourts.gov. The public comment 
period ends February 16, 2016.

College of Law expects to add 
first year in Boise by Fall, 2017

MOSCOW – The University of Ida-

ho announced that the College of 
Law plans to offer first-year classes to 
law students in Boise in the fall 2017. 
Classes will be taught at the new Ida-
ho Law and Justice Learning Center 
(ILJLC), which opened this fall.

Currently, all UI law students at-
tend their first year of law school in 
Moscow. Second- and third-year stu-
dents have the option of completing 
their educations in either Moscow 
or Boise. The addition of first-year 
classes in Boise will make a Juris 
Doctor degree fully available on ei-
ther campus.

“We are thrilled to offer what we 
believe will be a world-class legal 
education at the ILJLC,” said Mark L. 
Adams, dean of the College of Law. 
“The first-year option in Boise has 
been part of our strategic vision all 
along, and the planning processes to 
make it a reality are officially begin-
ning. It’s a lengthy process involving 
conversations and input from many 
important players, including our fac-
ulty, and the approvals of the Idaho 
State Board of Education and the 
American Bar Association.”

• 29 years of Litigation and Mediation Experience

• Past President of Idaho State Bar, 2011

• On Federal and State Mediation Rosters

Ferguson Durham, PLLC
223 N. 6th St., Ste. 325 fergusonlawmediation.com
Boise, ID 83702 daf@fergusondurham.com

(208) 345-5183

Deborah A. Ferguson 
Effective mediation 
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Catie Freeman, left, and Meghan Carter have some fun during the Young Lawyers Section’s annual 
Attorneys Against Hunger fundraising event.
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As Hardenbrook instructs, the 
proper application of the  

punitive damages standard 
should be: “if the moving party’s 
claims are reasonably disputed 

and there is substantial evidence 
that supports the non-moving 

party’s claims, the moving party 
has not met its burden,”
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Executive Director’s Report

2015 District Resolution Meetings, Award Presentations
Diane K. Minnich
Executive Director, Idaho State Bar

he resolution packets, 
which include the reso-
lution meeting schedule 
and proposed resolutions 
will be mailed to bar 

members the week of October 19. 
It will also be posted on the Idaho 
State Bar website. 

We hope to see you at the reso-
lution meeting in your district.  In 
addition to presenting the proposed 
resolutions, at each meeting we will 
present the professionalism, pro 
bono and retiring judge awards.  The 
2015 Professionalism Award recipi-
ents are:

Professionalism Awards

1st District: Joel P. Hazel 
Witherspoon Kelley, Coeur d’Alene

Joel Hazel served on the Idaho 
State Bar Character and Fitness 
Committee from 2002-08, and then 
later the Professional Conduct 
Board from 2008-14. He also 
earned the Service Award in 2010. 
He currently serves as an ISB ap-
pointed Judicial Council Member. 
Ideals

“It has always been modeled to 
me that you should extend profes-
sional courtesies 
so long as it does 
not prejudice 
your client.  
You will eventu-
ally need an exten-
sion or stipulation 
from opposing 
counsel.  I endeav-
or to return phone 
calls, emails and 

respond to letters in a timely man-
ner.  There is no substitute for prepa-
ration and staying organized.”  
Inspirations

“My grandfather, Harry Hazel, was 
a lawyer and court commissioner in 
Yakima, Washington, for many years 
and was a true gentleman and role 
model.  I have been fortunate to have 
excellent mentors and role models 
in civility at both the Kootenai 
County Prosecutor’s office and at 
Witherspoon Kelley.”
Lessons and tips

“Don’t accept every invitation 
to be contentious. Chest-thumping 
letters about whether to set a depo-
sition on Tuesday or Wednesday or 
accusing opposing counsel of im-
proper motives are almost never pro-
ductive to the process or your client.”

2nd District: Anthony C. Anegon 
Aherin, Rice & Anegon, Lewiston

Tony Anegon’s practice areas are 
worker’s compensation, personal in-
jury and criminal law. 
Ideals  

“I believe treating clients with re-
spect and honesty is most important 
as it makes it easier to be an effective 
advocate for them.  This attribute ob-
viously applies to colleagues, judges, 
court staff and others involved in 
this profession, 
but it starts with 
your clients. Every 
other good pro-
fessional attribute 
one should have 
(including com-
mitment, civil-
ity and fairness) 
flows from this.”

Inspirations 
“There was no particular one 

thing that was influential.  Starting 
the practice of law in the Second 
Judicial District was certainly a ma-
jor benefit to me early on as the lo-
cal bench and bar were, and are a 
welcoming, respectful and consci-
entious group making the practice 
much more enjoyable. I am not say-
ing it isn’t the same in other districts, 
but it has been a pleasure working 
here.”
Lessons and tips 

“Be committed to your clients. If 
you cannot be committed to clients 
in your representation of them, you 
will have problems. Be nice. You do 
not have to be a jerk to be an aggres-
sive lawyer. You can be nice to all 
involved in our profession and still 
be a very effective advocate. Keep 
business and personal separate. This 
is sometimes hard to do, but taking 
things personally or making even 
implied personal attacks on col-
leagues is a bad way to be an advo-
cate. Do not write and send letters or 
emails while angry.  Reflect on what 
you have written before sending so 
you do not send something you will 
later regret.”

3rd District: William H. Wellman 
Solo practitioner, Nampa

Bill Wellman practices crimi-
nal defense, tort and family law in 
the solo practice he has built since 
1980. He received the ISB Pro Bono 
Award in 1987 and he served as an 
ISB Commissioner including time 
as President.
Ideals  

“History in the practice has taught 
me that competence, trustworthiness 

Joel P. Hazel Anthony C. Anegon

T
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and dependability are critical to 
an attitude and reputation as a 
professional.  I liken my practice to a 
first responder and in that sense, be-
ing able to correctly assess the mat-
ter at hand is imperative. I touch lots 
of files in my work as a defending at-
torney and child support attorney. I 
learned about being punctual from 
my dad. He had a regular routine 
each day.  He was always up very 
early and on the job by 8 am.  He 
also was a selfless person.  He sacrificed 
much to raise his younger siblings in 
the depression and even late in life 
took time for my grandmother al-
most every Sunday. By examples he 
set, I seem to get to court on time 
and expect that I will be prepared. 
Nothing less would be acceptable in 
our household.”  
Inspirations  

“I was the youngest in the fam-
ily and my two 
brothers were nat-
ural role models.  
With very differ-
ent personalities, 
they are now re-
tired physicians. 
Jim was the one 
who taught me 
that adversity 
was only a minor 
bump in the road 
to success. He went through about 
10 major surgeries before he was 
15 in order to arrest a rare disease, 
sclaraderma. Despite all of the long 
hospital stays he managed to be a 
stellar athlete and a college scholar 
at Marshall University and West 
Virginia University Medical School. 
He never gave up on his goal set at a 
very early age to be a doctor.

“Dave, on the other hand, is a 
brilliant thinker and communicator.  
He has opened my mind to consider 
changing my attitude towards doing 
things the way they have always been 
done.”
Lessons and tips 

“Do not make promises about 
cases that you cannot deliver.  Call 

clients back. It is a lot better to tell 
someone the work is not done rather 
than to leave them wondering what 
is going on. Court clerks are your best 
friends, especially in small counties.  
As many lawyers have said before my 
time, ‘It takes years to build a good 
reputation and about five minutes 
or less to destroy one.’  Think carefully 
about the long term consequences of 
your conduct every day.”

4th District: James J. Davis 
Solo practitioner, Boise

Jim Davis practices in areas of 
law associated with defense of local 
Idaho governments and their elect-
ed officials and employees in civil 
rights, employment, and tort litiga-
tion.
Ideals  

“Integrity, compassion and hu-
mility. Integrity is 
pivotal.  Our repu-
tations are built 
on it.  For me, in-
tegrity embodies 
most of the other 
attributes gener-
ally regarded as 
professional, e.g., 
hard work, com-
petence, diligence, 
and good judg-
ment.  Also critical to a meaning-
ful practice is compassion for others.  
Treating others with respect has its 
own personal rewards, while also fos-
tering a constructive environment in 
which to practice.  Likewise important 
is humility. Understanding that each 
of us has worth provides balance in 
what can otherwise be a very self-
serving, competitive profession.”
Inspirations

“The foundation for what in-
spired me to practice the way I do 
is the values my parents provided.  
They were innately good and decent 
people who instilled personal integrity, 
respect for others and social conscious-
ness in their children.”

“In high school, I started running 
errands for the Boise law firm, then 

known as Eberle, Berlin, Kading, 
Turnbow & Gillespie, Chtd., where 
I eventually practiced law for over a 
decade.  The many excellent lawyers 
in that firm were, and many remain, 
my role models and mentors.  From 
them I learned how law should be 
practiced.  In particular, I am grate-
ful to Jim Gillespie for stressing the 
importance of character.  I have also 
been very fortunate to observe the 
character and practice habits of so 
many other lawyers and judges for 
whom I have the utmost respect.  I 
have attempted to emulate each of 
them.”
Lessons and tips  

“To newer attorneys, observe and 
mirror the character and attributes 
of attorneys and judges you admire.  
To all of us, this is trite, simple, 
but true:  We reap what we sow.  
Integrity promotes trust; compas-
sion promotes empathy; and humil-
ity promotes respect.  Finally, since 
the nature of the work we do can be 
stressful, it has to be balanced with 
humor and fun. Find balance!”

4th District: Hugh V. Mossman 
Mossman Law Office, LLP, Boise

Hugh Mossman practices in the 
worker’s compensation and Social 
Security disability areas. He served 
on the Professional Conduct Board 
from 1991-97.
Ideals

“Most important are integrity, 
honesty, common sense, and the 
ability to organize.”
Inspirations

“My father, also an attorney, was 
a wonderful inspiration both profes-
sionally and per-
sonally.”
Lessons and tips

“Try to main-
tain a proper bal-
ance with your 
profession, fam-
ily and personal 
life.

James J. Davis

Hugh V. Mossman

William H. Wellman
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5th District: Michael F. McCarthy 
Idaho Legal Aid Services, Twin Falls 

Michael McCarthy’s practice 
focuses  on ad-
vocating for low 
income persons, 
primarily in the 
areas of housing, 
social security dis-
ability, Medicaid, 
elder law and 
guardianship. He 
was recognized 
with the Idaho 
State Bar Service  Award in 2009.  
Ideals 

“I try to focus on the interest of 
the client and judge every action I 
take in terms of whether it advances 
that cause. Being civil tends to ad-
vance that cause more than being a 
jerk.” 
Inspirations  

“Atticus Finch in To Kill A 
Mockingbird. And a fear of living in 
my car.”
Lessons and tips

“Remember what got you into 
the practice of law in the first place 
and if it’s no longer enjoyable go for 
a long bike ride.”

6th District: Reed W. Larsen 
Cooper & Larsen, Pocatello

Reed Larsen practices general lit-
igation, defense, injury and liability 
law. He was recognized in 2009 with 
an ISB Service Award, he served on the 
Access to Justice Idaho Committee 
and the Judicial Fairness Committee. 
He has also served a three-year term 
as an ISB Commissioner for the 
Idaho State Bar, 
including time as 
President. 
Ideals

“I believe pa-
tience, persever-
ance and prepara-
tion are all impor-
tant. I have done 
more with hard 

work than talent or intelligence. I 
enjoy helping people as a lawyer and 
feel we should always remember we 
are there to help people in difficult 
times.” 
Inspirations

“The people I have worked with 
as a lawyer have inspired me to prac-
tice the way I do. My partner Gary 
Cooper is always a great example of 
how a lawyer should practice law. I 
received great training as a young 
lawyer from Bill Olson and others. 
I remember times when lawyers like 
Ken Lyon, Buck Hiller, and Ted Pike 
gave me help and advice that has 
lasted throughout my career. I will 
always be grateful for their advice 
and counsel.” 
Lessons and tips

“I hope that other attorneys view 
me as being accessible and a resource 
for mentoring.  I also hope that other 
attorneys view me in a way that is ap-
proachable and helpful.  In the end I 
enjoy being a lawyer and a service to 
my profession and community.”

7th District: Royce B. Lee 
Royce B. Lee, PA, Idaho Falls

A solo practitioner whose prac-
tice areas are as diverse as family law, 
real estate, business, estate planning 
and personal injury cases, Royce Lee 
earned the Pro Bono Award in 2000.
Ideals

“To properly understand and 
serve clients, we need to actively lis-
ten, not only to their words, but to 
the emotions behind the words, and 
then to the ultimate message about 
the client’s needs. Imagine your-
self in the client’s 
chair, with the 
client’s problems 
and circumstanc-
es, and then focus 
on how to help 
that unique client. 
Always show re-
spect to the oppos-
ing attorney and 

judge. It is the facts and the law of 
the case that will be the enemy or the 
friend for your client. Honesty with 
others is not just the best policy; it 
is the only policy for a professional.”
Inspirations

“Since the first day of law school 
I have been impressed with the abil-
ity and opportunity the law has to 
protect individuals and improve our 
world. I try to do that one client at a 
time. My inspiration has come from 
watching other professional attor-
neys pour their heart and soul into 
serving clients, serving the legal sys-
tem, and serving as leaders and vol-
unteers in their communities.”
Lessons and tips 

“I have learned to keep learning 
about law and about life every day. 
Have a positive attitude about law 
practice and decide to enjoy each 
day that you have the opportunity to 
be a lawyer. Remember to reach out 
to the new generation of lawyers to 
give them the inspiration they will 
need. Focus on serving your clients’ 
needs, not whether the client can, 
or is, paying your bill. Good service 
will always provide a proper income 
in the long run, better than good bill 
collecting.” 

2015 Pro Bono Award Recipients 
will be highlighted in the November/
December issue of The Advocate.  

Michael F. McCarthy

Reed W. Larsen Royce B. Lee

Retiring Judges

Hon. Cheri C. Copsey, Boise

Hon. David L. Evans, Malad

Hon. Michael J. Griffin, Grangeville

Hon. Karen L. Lansing, Boise

Hon. Patrick R. McFadden, St. Maries

Hon. Thomas F. Neville, Boise

Hon. Charles L. Roos, Challis

Hon. Benjamin R. Simpson, 

(Coeur d’Alene)
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Are Cognitive Biases Impeding Your Legal Advice Under Rule 2.1?
Brian P. Kane 

  

First, we must recognize these biases as we evaluate legal issues. Second, 
we must recognize these biases in our clients and assist those clients in 

overcoming them as they evaluate  
their legal positions and options. 

s attorneys, we exercise 
independent judgement 
and deliver advice that 
our clients may not re-
ceive elsewhere. Ideally, 

we serve our clients best by provid-
ing a sharp dose of reality to wild-
eyed ideas. But often, clients resist 
candid assessments of their legal po-
sitions and options. The cause may 
lie in one of several well-known cog-
nitive biases.  

A cognitive bias1 is an individu-
al’s perception of reality from a sub-
jective point of view often shaped by 
the individual’s personal knowledge 
and experiences. For example, if you 
have ever thought, “I always pick the 
slowest line at the checkout coun-
ter,” then you are showing a cogni-
tive bias called negativity bias.2  As 
humans, we have a tendency to re-
member negative events more often 
than positive events. Thus, we rarely, 
if ever, recall when we are the first in 
line, or when the line moves quick-
ly to our benefit. In reality, we are 
not horrible line selectors; we only 
remember our negative line experi-
ences.  

With this example, you can see 
how prone we are to the tricks our 
mind can play. This represents a two-
fold challenge for attorneys. First, 
we must recognize these biases as 
we evaluate legal issues. Second, we 
must recognize these biases in our 
clients and assist those clients in 
overcoming them as they evaluate 
their legal positions and options. 
This article will introduce a few bi-
ases as well as strategies for helping 
yourself and your clients in address-
ing them.  

Rule 2.1

Idaho Rule of Professional Con-
duct 2.1 directs:  

In representing a client, a law-
yer shall exercise independent 
professional judgment and ren-
der candid advice. In rendering 
advice, a lawyer may refer not 
only to law but to other con-
siderations such as moral, eco-
nomic, social and political fac-
tors that may be relevant to the 
client’s situation. 
Importantly, a lawyer has two du-

ties under 2.1: 
1. Exercise independent judgment; 
and 
2. Render candid advice.

Those two elements may be the 
most difficult. Clients don’t like to 
spend a lot of money just to hear the 
word “no.” And those attorneys work-
ing for an organization may have ex-
pectations thrust upon their “inde-
pendent judgment” and “candid as-
sessment.” Add to this challenge the 
fact that we are all preconditioned 
for certain ways of thinking, making 
independence much more difficult. 
Fortunately, these pre-conditions or 
cognitive biases are recognizable, 
and can be addressed.  

Anchoring blocks new information

Attorneys often rely on the first 
piece of information received to 

color our interpretation of events 
and the law. Relying too heavily on 
this initial information is known 
as anchoring because the initial in-
formation forms the anchor from 
which subsequent judgments are 
made.3  Writers use our tendency to-
wards anchoring to great effect. An 
excellent example is Harry Potter’s 
initial conclusion that Snape was in 
league with Voldemort. Harry main-
tained this point of view in spite 
of numerous characters including 
Dumbledore telling him that he was 
wrong. It was not until Harry saw 
Snape’s memories that he realized 
his error. Ms. Rowling, the author 
of the series, undoubtedly knew our 
tendency towards anchoring bias 

A

Presented at NAAG Meeting

The subject matter of this article 
reflects a recent presentation by the 
author at the National Association 
of Attorneys General Summer Meet-
ing on June 17, 2015.  That presen-
tation can be viewed here:  http://
www.naag.org/meetings-trainings/
video-and-other-av-archive/2015-
naag-summer-meeting.php
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Unfortunately, he or she may be 
the first person to challenge the 
wisdom of the decision. In other 
words, the attorney is the thun-
dercloud in a room of sunshine 

and rainbows. 

and capitalized on that for nearly 
seven volumes.  

The legal system leans heavily to-
ward anchoring. Consider the first 
pleading or briefing’s advantage in 
framing issues for a court. However, 
as attorneys trained to think criti-
cally, and as judges trained to weigh 
and evaluate conflicting evidence, 
the legal profession is expected to 
overcome anchoring bias. Asking 
questions such as “why is this fact so 
important?” or “what happens when 
I remove this fact?” or “how this con-
clusion can be attacked?” will assist 
you and your client in overcoming 
anchoring bias.  

‘That’s what I thought’

Anyone who practices in a gov-
ernment or organizational setting 
regularly sees confirmation bias. 
This bias reveals itself within our so-
cial circles as well. We do not want a 
night out to turn into a confronta-
tion among friends. As attorneys, it 
is important to recognize the strong 
likelihood that this bias is present in 
virtually every organizational client 
(and even within your own work-
place). If you have ever used the 
phrase “we want to find a good fit” 
when making a hiring decision, that 
is a latent nod towards confirmation 
bias.  

Confirmation bias can be partic-
ularly challenging for attorneys. Of-
tentimes, we are brought in near the 
end of the decision making process 
and asked to opine on the legality of 
a course of action. At other times a 
decision has already been made and 
the attorney is asked to defend or 
authorize the decision as legally vi-
able. Unfortunately, he or she may be 
the first person to challenge the wis-
dom of the decision. In other words, 
the attorney is the thundercloud in 
a room of sunshine and rainbows. 

The organization may interpret the 
attorney’s advice as an obstacle or ac-
cuse the attorney of not being a team 
player. Even worse, an organization 
in this situation may make a bad de-
cision worse by cutting the attorney 
out of the discussion to avoid hear-
ing bad news.  

This bias can be overcome. First, 
an attorney should validate the goals 
of the client. Acknowledge that you 
understand those goals. Explain the 
value of your advice. For example: 
“I understand that you want to ac-
complish this, but the current path 

if you think a course of action will 
lead to litigation or significantly de-
lay the project, ask questions about 
other interested parties and the like-
lihood of a challenge; ask about the 
timeline; whether there is a strategy 
for delay; or ask about the impact of 
a delay on the organization. In this 
way, the client reaches the conclu-
sion then looks to the attorney for 
advice.  

Too much, or too little, information

If you’ve ever said or heard, “Don’t 
let perfection become the enemy of 
progress,” you are likely dealing with 
information bias.4  But, how can too 
little or too much information be a 
bias? Additional information may 
be irrelevant or unnecessary. Attor-
neys are prone to informational bias 
because we are trained to identify 
worst case scenarios. But this may 
disrupt our ability to provide candid 
advice because we may overlook or 
over-emphasize the likelihood of a 
worst case scenario.  

Typically, we see information bias 
when a leader or organization is con-
fronted with a difficult or controver-
sial decision. Nobody wants to make 
a decision because some informa-
tion is missing. We can recognize this 
happening by understanding the in-
formation that has been presented 
along with the risk assessments.  We 
should fill the information gap, thus 
enabling a decision.

One of the most direct ways to 
avoid the pitfalls of information 
bias is to inform the decision maker 
that he or she (or a group) has all of 
the necessary information. Potential 
outcomes can be quantified for the 
decision maker to more fully under-
stand that more information does 
not equal a better decision. The like-
lihoods are already known. But in 

looks like it will lead to litigation 
and delay. Perhaps I can help you 
find another way to reach the same 
endpoint.” Such a statement accom-
plishes three things:  
1.  It shows that you understand the 
issues; 
2.  It makes clear you are not disap-
proving of the goal or accusing the 
client of poor conduct; and  
3.  It connects you to the client and 
their ultimate goal.  

Another approach is to ask the cli-
ent questions to help the client reach 
their own conclusion. For example, 
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If you fall into the cognitive bias trap,  
it may prevent you from being able  

to render a candid assessment. 

the provision of counsel, an attorney 
may want to privately ask the client 
if there are other reasons why he or 
she is reluctant to make a decision. 
To overcome this bias, allow the cli-
ent to identify his or her own ques-
tions during the process and then 
tailor your advice accordingly.

Recipe for addressing biases

Most situations where bias is 
present can be overcome. You may 
find the following steps helpful:
1. Validate the issue that must be re-
solved:  “I understand the problem is 
________.” 
2. Recognize there are alternative 
solutions:  “Although this solution 
poses some legal problems, what if 
we came at this from this direction.”
3. Sometimes humor can defuse a 
tense situation: “I know that legal al-
ways messes up the really good ideas, 
but I am trying to put you into the 
most legally defensible posture.”
4. Understand which battles are 
worth fighting — not every legal hill 
has to be taken and an 80% solution 
might be just what the client needs. 
5. Remember, good attorneys iden-
tify problems — great attorneys 
solve them. Be a problem solver not 
a problem causer for your client.    

Across the board

Cognitive biases interfere with 
our ability to think and can lead us 
to incorrect conclusions. In many 
ways, they reveal that no matter how 
confident we are in our abilities, our 
minds play tricks on us. Recognizing 
these biases can help you to critically 
think through dilemmas and ad-
dress prevalent biases. 

Cognitive biases surface every-
where in our daily lives. From the 
grocery store line, workplace, and 

social situations, these biases alter 
our thinking. And these are not the 
only biases we encounter — if you 
have ever heard the phrase “that’s the 
way we’ve always done it,” then you 
are encountering status quo bias. If 
you dismiss information based on 
the source, then you have reactive 
devaluation bias. If you ever utter 
the words, “well, we really had no 
choice,” welcome to post-decision ra-
tionalization.  

As you can see, each of these is 
a thinking trap for attorneys and 
clients alike. If you fall into the cog-
nitive bias trap, it may prevent you 
from being able to render a candid 
assessment. But if you can recog-
nize these biases, and address them 
through your legal advice, you will 
be known for providing accurate, 
objective and effective legal advice 
— so that even if the news you deliv-

er is bad, it will be correct. One final 
note of caution: people generally do 
not like to have these biases pointed 
out to them when they surface. So 
be sure to simply observe and note 
them for later. Then, when the time 
is right, use your skill to overcome 
them.

Endnotes

1. For purposes of this article, Wikipedia 
provides workable definitions of Cogni-
tive Bias. See https://en.wikipedia.org/
wiki/Cognitive_bias (Last accessed Au-
gust 31, 2015).  

2. https://en.wikipedia.org/wiki/Negativ-
ity_bias (Last accessed August 31, 2015).

3. https://en.wikipedia.org/wiki/Anchor-
ing (Last accessed on August 31, 2015).  

4. https://en.wikipedia.org/wiki/Informa-
tion_bias_(psychology)  (Last accessed 
on August 31, 2015).
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The 1031 Exchange in Forward or Reverse:   
Critical Components and Common Pitfalls
Anna E. Eberlin 

  

The relinquished property and the  
replacement property must be like-kind to qualify  

for tax-deferred treatment

 1031 Exchange is the 
short-hand nickname 
used to refer to a tax-
deferred, like-kind ex-
change pursuant to Sec-

tion 1031 of the Internal Revenue 
Code and Section 1.1031 of the 
Department of the Treasury Regu-
lations.  A typical forward 1031 Ex-
change allows you to sell investment 
property (the “relinquished proper-
ty”) and purchase more productive 
or profitable investment property 
(the “like-kind replacement proper-
ty”) while deferring federal (and in 
Idaho and most other states) capital 
gain and depreciation recapture tax 
liabilities.  There are times, however, 
where it may be advantageous to en-
gage in a Reverse 1031 Exchange: ac-
quire the replacement property first 
and then sell the relinquished prop-
erty.  Both types of 1031 Exchanges 
will be discussed in greater detail 
below.

The 1031 exchange

The following is a short synopsis 
of the basic rules and requirements 
of a 1031 Exchange.

Qualified intermediary

The first step in a 1031 Exchange 
is to identify a qualified intermedi-
ary, also called a 1031 accommoda-
tor or facilitator.  The qualified inter-
mediary provides the 1031 Exchange 
agreements to properly structure 
the 1031 Exchange transaction, 
which incorporates both the first 
sale and the subsequent purchase, 
all wrapped up into one transaction.  
The purchase and sale agreement is 
assigned to the qualified intermedi-
ary, and the escrow instructions and 
any other transactional documents 

must also incorporate the qualified 
intermediary.  This is true for both 
the sale of the relinquished property 
and the purchase of each like-kind 
replacement property.  The quali-
fied intermediary holds the 1031 Ex-
change funds during the process — 
and in fact, this is a vital requirement, 
as the taxpayer is not allowed to have 
any actual or constructive receipt of 
the funds.  If the taxpayer receives the 
funds, he or she will not qualify for 
recognition under Section 1031. 

Qualified use property

The relinquished property must 
be held for rental, investment or use 
in a business.  The requisite intent 
must be to hold the like-kind replace-
ment property for rental, investment 
or use in business.  Non-qualifying 
property on either the relinquished 
or replacement side will cause the 
entire exchange to not qualify for 
the tax deferral.  For example, buying 
a fixer-upper with the intent to repair 
and remodel the property and then 
sell it — essentially flipping the prop-
erty — is considered by the IRS to be 
property held for sale (like inventory) 
and not for investment.  Flipping 
properties will not qualify for any tax 
deferral and will instead be taxed as 
ordinary income.

Like-kind property

The relinquished property and 
the replacement property must be 
like-kind to qualify for tax-deferred 
treatment.  “Like-kind” does not 
mean an apartment complex for an 
apartment complex; rather, it refers 
to real property held for investment.  
An apartment complex may be ex-
changed for industrial property, for 
example, or vacant land held for 
investment may be exchanged for 
a single family residence used as a 
rental property.  Per Section 1.1031 
of the Department of Treasury Reg-
ulations, non-like-kind property 
includes things like stock, bonds, 
notes, or securities.

Same tax-paying entity

The like-kind replacement prop-
erty must be acquired by the same 
tax-paying entity that sold the relin-
quished property.  The IRS, however, 
has recognized that a taxpayer may 
form a single-member limited liabil-
ity company to acquire the replace-
ment property so long as the sole 
member of the LLC is the taxpayer.

Less than 100% ownership

Multiple properties may be ex-
changed for one property, or one 
property may be exchanged for a 

A
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Certain requirements must be 
met in order to defer 100% of the 

capital gain and depreciation  
recapture tax liabilities that 

would otherwise be an  
obligation upon a sale of  

investment property. 

fractional interest in the replace-
ment property.  In other words, 
100% of the property does not have 
to be sold or acquired on either end 
of the 1031 Exchange, as long as the 
value requirements are met (see Tax 
Ramifications, below).

Identification requirements

To qualify for a 1031 Exchange, 
one of the following three rules 
must be met:
1.  The Three Property Rule.  The 
most common rule allows a taxpay-
er to identify up to three potential 
like-kind properties so that there is 
flexibility in the replacement prop-
erty — in case the taxpayer’s first 
choice falls through.  There is no 
market value limitation under this 
rule, which is the easiest framework 
to work within.
2.  The 200% of Fair Market Value 
Rule.  This rule allows a taxpayer to 
identify as many properties as he or 
she likes, so long as the aggregate val-
ue does not exceed 200% of the sales 
price of the relinquished property.
3.  The 95% Exception Rule.  If the 
identified properties exceed the three 
property rule and the 200% rule, the 
identification will still be considered 
valid for 1031 Exchange treatment if 
the acquisition is at least 95% of the 
fair market value of the replacement 
properties that were identified.

Time restrictions

A 1031 Exchange involves very 
strict time restrictions that cannot 
be extended or waived.  The like-
kind replacement properties must 
be identified within 45 calendar 
days from the date of sale of the re-
linquished property. Properties may 
be revoked and re-identified as many 
times as necessary during that 45 day 
period.  The acquisition of the like-
kind property or properties must be 
completed on the earlier of (1) 180 
calendar days from the close of the 

relinquished property or (2) the due 
date (including extensions) of the 
federal income tax return for the 
year in which the relinquished prop-
erty was sold.

Reverse 1031 exchange
In a Reverse 1031 Exchange, the 

replacement property is purchased 
before the relinquished property is 
sold.  The replacement property is ac-
quired in the name of the “exchange 
accommodation titleholder” on the 
taxpayer’s behalf.  An exchange ac-
commodation titleholder is a single-
member limited liability company 
formed by a qualified intermediary 
for use in a single specific reverse ex-
change.

2. The taxpayer has a bona fide in-
tent that the property held by the 
qualified accommodator is property 
that is intended to qualify for tax de-
ferment.
3. No later than five days after the 
qualified accommodator takes title 
to the replacement property, the ac-
commodator and the taxpayer enter 
into a written agreement providing 
that the accommodator is holding 
title to the replacement property for 
the benefit of the taxpayer in further-
ance of a Reverse 1031 Exchange.
4. No later than 45 days after title to 
the replacement property is trans-
ferred to the qualified accommoda-
tor, the taxpayer identifies the prop-
erty to be relinquished.
5. No later than 180 days after title 
to the replacement property is trans-
ferred to the accommodator, the title 
is transferred to the taxpayer.
6. The relinquished property must 
actually be transferred to the taxpay-
er’s buyer. 

Reasons to use a 
reverse 1031 exchange

(1) The taxpayer has not yet 
found a purchaser for the property 
that will be relinquished;  (2) the 
replacement property transaction 
must close by a certain date to ob-
tain favorable financing or avoid 
forfeiting a deposit or the like; or (3) 
improvements need to be made on 
the replacement property. 

Tax ramifications for  
either type of exchange

Certain requirements must be 
met in order to defer 100% of the 
capital gain and depreciation recap-
ture tax liabilities that would other-
wise be an obligation upon a sale of 
investment property.  

First, the person must acquire 
like-kind replacement property that 
is equal to or greater in value than 
the relinquished property.  Keep in 

Safe harbor in a  
reverse 1031 exchange

The IRS has published require-
ments that provide for a “safe har-
bor” in a Reverse 1031 Exchange.  
A safe harbor is satisfied if there is 
an “accommodation arrangement” 
where the following requirements 
are met:
1. Title to both the replacement 
property and the relinquished prop-
erty are held by a qualified accom-
modator.
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mind that the value is based on the 
net sales price, not on the equity in a 
property.  Second, the taxpayer must 
reinvest all of the net proceeds from 
the sale of the relinquished property.  
Third, the taxpayer must replace the 
amount of old debt that was paid off 
on the relinquished property with 
new debt of an equal amount on the 
like-kind replacement property.

Of course, there are ways to still 
pull cash out of an investment prop-
erty without incurring tax liability.  
Refinancing the debt is one way, 
although this should be done well 
ahead of the exchange.  Also, the tax-
payer may use the 1031 Exchange to 
defer only a portion of expected tax 
liability, receiving a portion of the 
sale proceeds as a “gain” that would 
be offset by other losses.  

If the transaction results in a trade 
down in value, the 1031 Exchange 

Anna E. Eberlin is a real estate transactional and litigation 
attorney with Holland & Hart, LLP.  Her practice also includes 
representation of lenders and borrowers in secured and 
unsecured financing transactions, loan workouts, and loan 
opinions; general corporate representation; and water law 
and environmental issues.  Ms. Eberlin is also a pianist, a 
volleyball player, and a mom to three kids.

will result in only partial deferral of 
tax liabilities.  The amount that is 
not exchanged for qualified replace-
ment property is called “cash boot” 
or “mortgage boot” and will gener-
ate recognition of capital gains or 
depreciation recapture tax liabilities. 

Conclusion

Because a 1031 Exchange can be 
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complex, it is important that a tax-
payer consult with an attorney or a 
qualified intermediary or exchange 
accommodator when first contem-
plating an exchange to ensure that 
the 1031 Exchange or Reverse 1031 
Exchange transaction results in the 
tax deferral you are seeking.  Com-
petent tax and financial advisors are 
equally important. 

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

For Those Who Take  
Criminal Defense Seriously. 

2015 Twin Falls Seminar 
October 9 

at the Twin Falls Center for the 
Arts

Speakers include:
•	 Jim Siebe
•	Jim Kouril
•	Verlin Cross 

•	Eric Fredericksen

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com



The Advocate • October 2015 29

Corporate Sponsored Private Foundations – Do’s and Don’ts
John McGown, Jr. 
Dustin Liddle

  

Private foundations are subject 
to stricter and more extensive 

federal rules than public  
charities, including strict  

prohibitions on self-dealing,  
and limits on the amount  

of stock they can hold  
in any one company.  

rivate foundations are 
charitable organizations 
formed and sponsored by 
individuals or business en-
tities to achieve charitable 

endeavors.  The focus of this article 
is on the risks and restrictions that 
apply to private foundations formed 
and sponsored by for-profit corpora-
tions.

Like many wealthy families, suc-
cessful corporations may create a 
private foundation   to (i) give back 
to the public, (ii) generate goodwill, 
and (iii) take advantage of income 
tax deductions. Private founda-
tions are tax exempt  under Internal 
Revenue Code Section 501(c)(3), 
but unlike public charities, private 
foundations generally rely on a lim-
ited number of donors for funding. 
Moreover, these donors often retain 
some control as to how their dona-
tions are used. For example, a spon-
soring corporation may retain such 
control by ensuring overlap between 
the officers and board of directors of 
the private foundation and those of 
the corporate sponsor (i.e., ensuring 
that key offices and director seats of 
the private foundation are filled with 
officers and directors of the sponsor-
ing corporation). Such corporate 
sponsors may be tempted to use 
this control to get the most and best 
publicity from their sponsorships, 
but these goals must be approached 
with an understanding and appre-
ciation of the many restrictions and 
requirements that must be obeyed 
or satisfied.

Because both public charities 
and private foundations are income 
tax exempt under Internal Revenue 
Code § 501(c)(3), people are often 

unaware of the significant difference 
between them.  The distinction be-
tween public charities and private 
foundations is a matter of federal tax 
law.

Public charities, unlike private 
foundations, are heavily supported 
by the public.  For this reason, public 
charities are subject to more public 
scrutiny, which can help ensure ad-
herence to appropriate standards of 
conduct in the absence of the more 
strict rules and regulations govern-
ing private foundations.

Private foundations are subject to 
stricter and more extensive federal 
rules than public charities, including 
strict prohibitions on self-dealing, 
and limits on the amount of stock 
they can hold in any one company.  
Examples of the various regulated 
private foundation activities include:
•	financial transactions between the 

foundation and its largest contribu-
tors, officers and other insiders,

•	amounts paid out toward operat-
ing costs, grants, and charitable 
programs,

•	reasonableness of the types and 
amounts of expenses incurred to 
operate the foundation,

•	compensation of foundation staff 
and board members,

•	business holdings of the founda-
tion,

•	engaging in overly risky invest-
ments with charitable assets, and

•	grants or other payments to indi-
viduals, other private foundations, 
certain kinds of charities, and orga-
nizations that are not charities.

Further, private foundations are 
required to pay a 2% federal income 
tax (1% in certain situations) on net 
investment income.  This is reported 
annually on Form 990-PF, a copy of 
which should be provided to the 
Idaho attorney general.  In addition, 
the federal income tax deduction for 
donations to private foundations is 
more restrictive than for donations 
to public charities, as illustrated by 
the following chart:  

P

Private Foundation Public Charity

Total limit for all annual contributions 
combined

30% AGI (adjusted 
gross income)

50% AGI

Tax deduction for contributions of 
long-term appreciated securities

Fair market value  
up to 20% AGI

Fair market value  
up to 30% AGI

Tax deductions for long-term  
appreciated assets and closely-held 
securities

Cost basis up to  
20% AGI

Fair market value  
up to 30% AGI

Tax deduction for cash contribution Up to 30% AGI Up to 50% AGI
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Under the Internal Revenue Code, 
a charity is presumed to be a 

private foundation unless it can 
prove that it is a public charity.

The rules regarding the deduct-
ibility of contributions to private 
foundations by corporations are dif-
ferent and can be summarized as fol-
lows:
1. Any cash plus the fair market val-
ue of property given to a recognized 
charity by a corporation is generally 
deductible.  Such deductions are 
subject to a 10% of taxable income 
limitation, as explained below.
2. In addition, a corporation that ac-
crues a contribution authorized by 
the Board of Directors at the end of 
the year may deduct the contribu-
tion if it is paid by the due date of 
the return 2 ½ months later.
3. Any amount not deducted in the 
current year may be carried forward 
a maximum of 5 years.  In the car-
ryover year, the deduction is once 
again subject to the 10% limitation 
(along with any current-year contri-
butions).
4. Carryovers are utilized only after 
deducting any current-year contri-
butions.  If carryovers from several 
years are present, the oldest carry-
overs are used first.

For example, Able Corporation 
has charitable contribution car-
ryovers of $12,000 from 2007 and 
$8,000 from 2008.  During 2009, 
Able has taxable income of $400,000 
before considering charitable contri-
butions of $26,000.  In determining 
its taxable income for 2009, Able will 
first deduct the $26,000 current-year 
contributions, then the $12,000 car-
ryover from 2007, and then $2,000 
from 2008 (to total $40,000, the 10% 
of taxable income limit, as explained 
below).  Thus, the contributions car-
ryover to 2010 will be $6,000, all 
from the year 2008).
5. A charitable carryover may not be 
deducted if it increases a net oper-
ating loss carried over from a prior 
year.

There are a few different kinds of 
private foundations:  independent, 
family, and corporate.  These catego-
ries are not legally defined.  Rather, 
they are commonly used in the field 
of philanthropy to distinguish the 
different kinds of private founda-
tions.  Private foundations must pay 
out at least 5 percent of their assets 
each year in the form of grants and 
operating charitable activities.  A pri-
vate operating foundation is a kind 
of private foundation, and must op-
erate under similar rules.  However, 
it does not have to pay out 5 percent 

maintain separate identities and can-
not operate for a substantial non-
charitable purpose.  This means, 
among other things, that: (i) all gifts 
coming from a private foundation 
should be clearly identified as such; 
(ii) corporate sponsors cannot take 
(or appear to take) credit for gifts 
made by a private foundation; (iii) a 
private foundation should maintain 
its own website and e-mail address-
es; (iv) any decisions regarding use 
of a private foundation’s resources 
should be made at the private foun-
dation level; (v) a private foundation 
must not advertise or promote the 
goods or services of its corporate 
sponsor; and (vi) a private founda-
tion must not otherwise operate 
with a substantial non-charitable 
purpose. While private foundations 
occasionally fail to adhere to these 
practices, repeated or substantial 
deviation could result in significant 
penalties and the loss of tax exempt 
status. 

Additionally, private foundations 
are prohibited from engaging in self-
dealing, which basically includes any 
transaction between a private foun-
dation and a disqualified person.  
Disqualified persons include, among 
others, corporate sponsors, affiliates 
of such sponsors, and shareholders 
owning 35% or more of the stock of 
such sponsors.  Self-dealing includes 
the following activities: (i) sale or 
exchange of property between a pri-
vate foundation and a disqualified 
person; (ii) lending of money or any 
other extension of credit between a 
private foundation and a disquali-
fied person; (iii) furnishing of goods 
or services between a private foun-
dation and a disqualified person; 
(iv) payment of compensation by a 
private foundation to a disqualified 
person; (v) the transfer to or use by a 
disqualified person of a private foun-

or more of its assets each year in 
grants.  Instead, it must carry out its 
own charitable purposes.  All private 
foundations are 501(c)(3) organiza-
tions.  Under the Internal Revenue 
Code, a charity is presumed to be 
a private foundation unless it can 
prove that it is a public charity.

Private foundations may and of-
ten do generate goodwill for the cor-
porations   that sponsor them as the 
general public usually has little trou-
ble identifying such private founda-
tions with their corporate sponsors. 
However, private foundations must 
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Once a corporate sponsor has made a pledge,  
the corporate sponsor must satisfy such pledge directly  

or risk committing an act of self-dealing. 

dation’s income or assets; and (vi) 
the satisfaction of the debt or other 
obligation of a disqualified person 
by a private foundation. 

Exceptions to self-dealing in-
clude: (i) a private foundation fur-
nishing goods or services to a disqual-
ified person at a price and on terms 
that are no more favor than what is 
available to the general public; (ii) 
a private foundation’s payment of 
reasonable compensation to a dis-
qualified person for services in fur-
therance of the private foundation’s 
exempt purpose; (iii) the furnishing 
of goods or services by a disqualified 
person to the private foundations at 
no cost; and (iv) where the benefits 
derived from a disqualified person 
are merely incidental and tenuous. 
Treasury regulations set forth ex-
amples of benefits deemed to be in-
cidental and tenuous.  For example, 
a corporate sponsor may condition 
a gift to a private foundation for a 
specific project on the project being 
named after the corporate sponsor.  
Additionally, a private foundation 
may make contributions to a public 
charity or government program that 
serves to improve the communities 
in which a corporate sponsor is lo-
cated.    As an example of the breadth 
of the self-dealing rules, the sale of 
an asset by a disqualified person to 
a private foundation, even for a bar-
gain price, is self-dealing. 

One particular scenario where 
self-dealing occurs  is where a cor-
porate sponsor makes a charitable 
pledge that is ultimately satisfied by 
a private foundation.  This occurs 
when a corporate sponsor enters into 
a pledge agreement with a charitable 
organization, but then actually sat-
isfies such pledge through a private 
foundation sponsored by the corpo-
ration. Under these circumstances, 
the private foundation is deemed to 

be satisfying the obligation of a dis-
qualified person (i.e., the corporate 
sponsor). This is so even if the cor-
porate sponsor contributes money 
to the private foundation specifically 
to satisfy such pledge.  Accordingly, 
it is imperative that pledges that are 
intended to be satisfied by a private 
foundation be in the name of that 
private foundation. Once a corpo-
rate sponsor has made a pledge, the 
corporate sponsor must satisfy such 
pledge directly or risk committing 
an act of self-dealing. 

Self-dealing can result in severe 
penalties. Specifically, any disquali-
fied person benefiting from the self-
dealing faces a penalty of 10% of the 
amount involved (i.e., the benefit 
received), while those managers of a 
private foundation who knowingly 
participated in the self-dealing face 
a penalty of 5% of the amount in-
volved.  To correct the self-dealing, 
the disqualified person must repay 
the private foundation for any im-
proper benefit received (plus interest 
if applicable).  If the self-dealing goes 
uncorrected for a period of 90 days 
or more after the receipt of a notice 
of deficiency from the IRS regarding 
the amount involved, the penalty 
skyrockets to 200% and 50% for the 
disqualified person(s) and participat-
ing manager(s), respectively. 

By way of example, assume a 
corporate sponsor makes a $1 mil-

lion pledge to a charitable entity. 
Further assume the manager or ex-
ecutive director of a private founda-
tion sponsored by the corporation 
approves payment of this pledge by 
the private foundation. As discussed 
above, these facts suggest self-dealing 
between the private foundation and 
the corporate sponsor. Under these 
facts, the corporate sponsor may face 
an initial penalty of $100,000 and 
the manager or executive director 
who authorized the payment may 
be personally liable for a penalty of 
$50,000.  Moreover, if the corporate 
sponsor fails to repay the private 
foundation the $1 million within 
90 days after the receipt of notice 
from the IRS, such corporate spon-
sor could face a penalty of $2 mil-
lion while the manager or execu-
tive director could face a penalty of 
$500,000.

Note that self-dealing may also 
constitute private inurement, which 
can result in the loss of a private 
foundation’s tax exempt status.

In sum, private foundations can 
be a source of goodwill and income 
tax deductions for corporate spon-
sors, but such sponsors must under-
stand and appreciate the applicable 
restrictions and requirements. As 
outlined above, failure to do so can 
result in potentially disastrous con-
sequences for all parties involved. 
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Endnotes

1. The term “tax exempt” is a misnomer.  
There is a 2 percent (reducible in certain 
cases to 1 percent) excise tax on net in-
vestment income.  See Internal Revenue 
Code § 4940.
2. Treas. Reg. 1.501(c)(3)-1(c)(1).
3. For a case study involving these rules, 
please see Steven J. Willis, People in Glass 
House, Tax Notes, Vol. 113, No. 5, October 
30, 2006. 
4. Internal Revenue Code § 4941.
5. Internal Revenue Code § 4946(a).
6. Internal Revenue Code § 4941(d)(1).
7. Internal Revenue Code § 4941(d)(2)
8. Treas. Reg. § 53.4941(d)-2(f )(9), at Ex-
ample 1.
9. Id. at example 2.
10. Internal Revenue Code §  4941(d)(1)
(A).
11. Treas. Reg. § 53.4941(d)-2(f )(1).
12. See P.L.R. 9703020 (Jan. 17, 1997).
13. Internal Revenue Code § 4941(a).
14. Internal Revenue Code §  4941(e)(3).
15. Internal Revenue Code §§  4941(b)&(e)
(1).

John McGown, Jr., is of counsel for Hawley Troxell En-
nis & Hawley LLP.  His practice emphasizes general tax, 
estate planning, tax disputes (with an emphasis on dis-
putes with the Idaho State Tax Commission) and tax 
exempt organizations.  He is currently teaching estate 
planning at the University of Idaho College of Law.  He 
has written numerous articles and has been published in 
The State and Local Tax Lawyer, the Idaho Law Review, 
The Journal of Taxation, and the ACTEC Law Journal. 

Dustin Liddle, is an attorney in the Boise office of the 
law firm of Hawley Troxell Ennis & Hawley LLP.  He is a 
member of the firm’s tax and corporate law practice 
groups. His practice emphasizes federal and state tax 
matters.  He has presented on a variety of different tax 
topics.  Mr. Liddle is also a licensed CPA in the state of 
Idaho.
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Protecting Inherited IRA’s after the Clark v. Rameker Decision
Michael W. McGreaham 

  

Ultimately the Supreme Court agreed with the Appeals Court,  
and in its unanimous decision declared that an inherited IRA  

will not be treated as “retirement funds” for the purposes of bankruptcy 
protection, and thus the assets will be available to creditors. 

n a landmark decision handed 
down on June 12, 2014, Justice 
Sonia Sotomayor delivered the 
opinion of a unanimous Su-
preme Court in the case of Clark 

v. Rameker to answer the question of 
whether assets held under an inher-
ited IRA, by a non-spouse beneficia-
ry (and likely other types of qualified 
retirement plans, such as 401(k)’s 
would qualify as “retirement funds” 
under the applicable bankruptcy ex-
emption. The Supreme Court held 
that inherited IRA’s are not “retire-
ment funds” within the meaning of 
the bankruptcy law.  This means that 
they are therefore available to satisfy 
creditor’s claims. (See Clark, et us v. 
Rameker, 573 U.S. 2014).

The case of Clark V. Rameker in-
volved a Wisconsin couple (Heidi 
Hefforn-Clark and her husband 
Brandon Clark) who declared 
bankruptcy in 2010, and in their 
bankruptcy filing claimed that the 
remaining balance of an inherited 
IRA (approximately $300,000 of the 
original $450,000 IRA, which Heidi 
inherited from her mother Ruth in 
2001) should be protected under 
11 USC 522(b)(3)(C) of the Bank-
ruptcy code, which protects retire-
ment accounts of various types (as 
of changes implemented under the 
Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005).

The bankruptcy court ruled in fa-
vor of the creditors, stating that the 
inherited IRA’s are not “retirement 
funds, because the funds are not set 
aside for retirement needs, nor are 
they distributed upon retirement.” 
The decision was then appealed to 
a federal district court. The district 
court reversed the decision of the 
bankruptcy court, holding that in-
herited IRA’s do qualify as retire-
ment funds and are exempt from 
the bankruptcy estate. The decision 

I

was appealed again to the Seventh 
Circuit, which agreed with the bank-
ruptcy court that inherited IRA’s do 
not qualify for the Section 522(b)(3)
(C) exemption.  This ruling was in 
conflict with In re Chilton, 674 F.3d 
486 (5th Cir. 2012) which held that 
inherited IRA’s were exempt because 
“the defining characteristic of ‘retire-
ment funds’ is the purpose they are 
‘set apart’ for, not what happens after 
they are ‘set apart’.”

The Supreme Court agreed to 
hear the case in order to resolve the 
split in the circuit courts. Through-
out the case, the core issue remained 
whether an inherited IRA retains its 
character as a “retirement account” 
for the purposes of bankruptcy pro-
tection. The original bankruptcy 
court ruling held that the account 
was no longer a true “retirement” ac-
count after the death of the original 
IRA owner, (who, by definition, no 
longer needed retirement funds). 
The District Court that overturned 
the decision held that since the ac-
count was originally accumulated 
for retirement purposes and the 
funds were still in the account, that 
they should still be treated as retire-
ment funds for bankruptcy purposes 
as well. The Appeals Court insisted 
that since the inherited IRA can be 
consumed immediately, and does 
not need to be held for future use 

as a retirement fund, as there is no 
early withdrawal penalty for inher-
ited IRA’s as there is for the original 
owner of the IRA, it is no longer a 
retirement account. In other words, 
if the owner of the inherited IRA 
is allowed to consume the account 
freely, it should be available to that 
person’s creditors as well.

Ultimately the Supreme Court 
agreed with the Appeals Court, and 
in its unanimous decision declared 
that an inherited IRA will not be 
treated as “retirement funds” for the 
purposes of bankruptcy protection, 
and thus the assets will be available 
to creditors. In writing for the court, 
Justice Sotomayor noted three key 
distinguishing factors for why inher-
ited IRA’s should not receive protec-
tion as retirement accounts: 
1) the beneficiary of an inherited 
IRA cannot make additional con-
tributions to the account, which an 
IRA owner can; 
2) the beneficiary of an inherited 
IRA must take required minimum 
distributions from the account re-
gardless of how far away the benefi-
ciary is from actually retiring, while 
an IRA owner can defer distribu-
tions at least until age 70 1/2; 
3) the beneficiary of an inherited 
IRA can withdraw all of the funds at 
any time and for any purpose with-
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The trust can receive the IRA of 
the decedent and the  

required minimum  
distributions can be  

“accumulated” by the trustee 
for distribution to the  

beneficiary only if and when 
the trustee deems it  
to be appropriate.  

out penalty, while an IRA owner 
must generally wait until age 59 ½ 
to take penalty-free distributions.

These factors characterize an 
inherited IRA as money that was 
set aside for the original owner’s 
retirement and not for the desig-
nated beneficiary’s retirement. This 
simple analysis has sent shock waves 
through the estate planning and fi-
nancial advisory worlds, because its 
logic can also be applied to all inher-
ited defined contribution retirement 
plans, so inherited 401(K) and 403(b) 
accounts may also be affected.

What can be done to protect inher-
ited IRA’s from creditors?

The biggest implication of the in-
herited IRA ruling is that, for those 
who are concerned about asset pro-
tection, more careful thought should 
be given to how retirement assets 
are bequeathed in the first place. To 
some extent, this may make inherit-
ed employer retirement plans more 
appealing, as the inheritor may still 
be able to claim ERISA protection 
for the inherited 401(k)/profit-shar-
ing plan. 

However, it remains to be seen 
whether ERISA protection for retire-
ment accounts might someday also 
be challenged (on the same grounds 
that an inherited account should no 
longer benefit from protection for 
retirement accounts). From a practi-
cal perspective many inherited em-
ployer retirement plans do not al-
low beneficiaries to stretch out the 
benefit in the first place and instead 
force funds out under the 5-year 
rule (which means even if inherited 
employer retirement plans are pro-
tected, they won’t stay that way for 
long). While all inherited employer 
retirement plans are required to al-
low a trustee-to-trustee transfer to an 
inherited IRA to permit a stretch out 
for a designated beneficiary, doing so 
for stretch purposes will then revert  
the account to inherited IRA status 
and lose the asset protection.

Can you rely on state exemptions to 
protect an Inherited IRA? A handful 
of states including Alaska, Arizona, 
Florida, Idaho, Missouri, North Car-
olina, Ohio and Texas have passed 
laws or have favorable court deci-
sions that specifically protect inher-
ited IRA’s under state bankruptcy 
exemptions for federal bankruptcy 
proposes.  If the IRA beneficiary is 
fortunate enough to live in one of 
these states, then the beneficiary may 
well be able to protect their inher-
ited IRA.  

beneficiary’s inherited IRA. Can you 
be sure that your client’s beneficia-
ries all reside in Idaho?  People are 
more mobile than ever and move 
from state to state to find work, pur-
sue education or be closer to family. 
Aside from this, federal bankruptcy 
laws now require a debtor to reside 
in a state for at least 730 days prior 
to filing a petition for bankruptcy 
in order to take advantage of the 
state’s bankruptcy exemptions. Pru-
dent long term planning should not 
simply rely on a specific state’s laws 
but instead should take a broad ap-
proach.

The best option for protecting an 
inherited IRA is to create a Stand-
alone IRA Retirement Trust for the 
benefit of all the intended IRA bene-
ficiaries. These trusts can provide for 
beneficiaries without being subject 
to the beneficiaries creditors’ claims, 
and stretch out the required mini-
mum distributions from the IRA 
over the life expectancy of the oldest 
beneficiary of the trust.

The Treasury Regulations and 
a number of Private Letter Rulings 
have approved the use of discretion-
ary or ascertainable standard trusts 
as beneficiaries of the IRA’s in order 
to avoid the 5-year minimum distri-
bution rule. A trust can therefore be 
structured so that the beneficiaries 
can only receive distributions as de-
termined by an independent trustee, 
and can have a spendthrift provi-
sion that would prevent the credi-
tors of a beneficiary from reaching 
the assets of the trust. The trust can 
receive the IRA of the decedent and 
the required minimum distributions 
can be “accumulated” by the trustee 
for distribution to the beneficiary 
only if and when the trustee deems 
it to be appropriate. The life expec-
tancy of the oldest beneficiary of the 
trust will be used to determine the 
amount of the required minimum 
distributions that must be made 
each year so that, for federal income 

What about Idaho?  To determine 
what types of assets are excluded, ei-
ther the Federal Bankruptcy Code or 
state law applies. In Idaho, state law 
determines what can be excluded 
(Idaho Code 11-609).  Idaho law also 
provides that inherited IRA’s are ex-
empt from all creditor claims arising 
from claims of judgment creditors of 
the beneficiary arising out of a neg-
ligent or otherwise wrongful act of 
omission of the beneficiary resulting 
in monetary damages to the judg-
ment creditor (Idaho Code 55-1011). 
Does that mean that you can simply 
disregard the Clark decision?

Caution should be used in relying 
on the state exemptions to protect a 
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A well-drafted trust can be 
derailed by uncoordinated 

IRA beneficiary designations.  
However, given this latest  
Supreme Court ruling the  

benefits of such a trust  
would seem to outweigh  

the detriments.

tax purposes, it is treated similar to 
the oldest beneficiary having been 
directly named as the retirement ac-
count or IRA beneficiary.

Naming an Accumulation Trust 
with a spendthrift provision as the 
beneficiary of an IRA will enable the 
protection of the beneficiaries and 
their descendants form potential di-
vorce claims, poor self-management, 
and/or spendthrift tendencies. Fur-
ther, using an Accumulation Trust as 
a receptacle to receive an IRA on the 
death of the participant/owner can 
provide creditor protection for those 
beneficiaries who live outside states 
that have exemptions for inherited 
IRA’s  Do not make the mistake of 
assuming that all beneficiaries will 
be protected if the law of the state 
where the IRA participant/owner re-
sides provides protection. The credi-
tor exemption status of an inherited 
IRA will be determined by the law 
of the state where the beneficiary re-
sides, which cannot be definitively 
known before the death of the retire-
ment account or IRA participant/
owner.

Moreover, an IRA that is inher-
ited directly by an individual will be 
subject to federal estate tax in such 
individual’s estate, which will not 
be the case if inherited under an Ac-
cumulation Trust that is generation-
skipping tax exempt. A beneficiary 
of an inherited IRA typically cannot 
name his or her own beneficiaries 
that would inherit such account in 
the event of the beneficiary’s death 
before the account is exhausted. 
However, a beneficiary of an Accu-
mulation Trust can have a power of 
appointment over the assets of the 
Trust that will, in effect, allow the 
beneficiary to control the disposi-
tion of the retirement account or 
IRA after his or her death.

What are the downsides of such 
trusts? There are compressed tax 
brackets which max out at $12,300 
of income, ongoing accounting and 

trustee fees and the complexity of ad-
ministering the trust year after year. 
In addition, a well-drafted trust can 
be derailed by uncoordinated IRA 
beneficiary designations.  However, 
given this latest Supreme Court rul-
ing the benefits of such a trust would 
seem to outweigh the detriments.

To summarize, the benefits of 
a properly drafted IRA Inheritors 
Trust:
Protects the inherited IRA from 
each beneficiary’s creditors as well as 
predators and lawsuits;
Insures that the inherited IRA re-
mains in the family bloodlines and 
out of the hands of a beneficiary’s 
spouse, or soon-to-be ex-spouse;
Allows for experienced investment 
management and oversight of the 
IRA assets by a professional trustee;
Prevents the beneficiary from gam-
bling away the IRA or blowing it all 
on exotic vacations, jewelry, cars, etc.;
Enables proper planning for a spe-
cial needs beneficiary;
Permits minor beneficiaries, such as 
grandchildren, to be immediate ben-
eficiaries of the inherited IRA with-
out the need for a court-supervised 
guardianship;
Facilitates generation-skipping 
transfer tax planning to insure that 
estate taxes are minimized or even 
eliminated in each generation and;
You can in essence set up a retire-

ment/pension plan for your children 
and grandchildren.

Notwithstanding the negative 
results for the debtor, this Supreme 
Court decision may do more good 
than harm to the extent it encour-
ages practitioners to communicate 
with clients about the advantages 
and disadvantages (both tax and 
non-tax) applicable to the various 
methods of structuring beneficiary 
designations for IRA’s.

Michael W. McGreaham is a partner at Parsons Behle 
& Latimer.  His practice focuses on estate planning, as-
set protection planning and probate.  He obtained his 
undergraduate degree from Brigham Young University 
and his law degree from Gonzaga University (in an at-
tempt to cover all his bases).  He is licensed in Washing-
ton, Idaho and Utah (pending).
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Court information

offiCiaL notiCE
SuPrEmE Court of iDaHo 

Chief Justice
Jim Jones
Justices

Daniel T. Eismann
Roger S. Burdick
Warren E. Jones
Joel D. Horton

Regular Fall Term for 2015
5th Amended – 09/23/15

Boise ..................................................................................................................... August 11

Coeur d’Alene .................................................................................. August 26 and 27

Moscow ............................................................................................................. August 28

Boise (Boise State University) ............................................................ September 2

Boise .............................................................................................................. September 3 

Boise ............................................................................................................ September 18

Boise ................................................................................................ November 2 and 10

Twin Falls .................................................................................... November 4, 5 and 6

Boise ................................................................................. December 2, 4, 7, 9 and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2015 Fall Term for the 
Supreme Court of  the State of  Idaho, and should be preserved.   A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

offiCiaL notiCE
Court of aPPEaLS of iDaHo

Chief Judge
John M. Melanson

Judges
Sergio A. Gutierrez
David W. Gratton
Molly J. Huskey

Regular Fall Term for 2015

5th Amended - 09/23/15

Boise ..................................................................................................... August 11, 18, 20

Boise ............................................................................................................ September 24

Boise ............................................................................................ October 15, 20, 22, 27

Boise ...................................................................................... November 12, 17, 19, 24

Boise ...................................................................................................... December 15, 17

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above  is  the official notice of  the 2015 Fall Term for  the Court 
of Appeals of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.

idaho Court of appeals
oral argument for october 2015

Tuesday, October 27, 2015 – BOISE
9:00 a.m. Hymas v. Meridian Police Department ............................. #42626
10:30 a.m. State v. Van Komen ................................................................ #41916
1:30 p.m. State v. Jimenez ......................................................................... #42098

idaho Court of appeals
oral argument for november 2015

Thursday, November 12, 2015 – BOISE
9:00 a.m. State v. Harbison ..................................................................... #42689

Thursday, November 19, 2015 – BOISE
10:30 a.m. State v. Ostler ........................................................................... #42335

Tuesday, November 24, 2015 – BOISE
9:00 a.m. State v. Bischoff ........................................................................ #42574
10:30 a.m. State v. Mercado ..................................................................... #42436

idaho Supreme Court
oral argument for october, 2015

There are no oral arguments scheduled at this time 
in October for the Idaho Supreme Court.

idaho Supreme Court
oral argument for november, 2015

Monday, November 2, 2015 – BOISE
8:50 a.m. Chadwick v. Multi-State Electric ......................................... #42473 
10:00 a.m. Severson v. State ..................................................................... #42830
11:10 a.m. Easterling v. Kendall, M.D. ................................................... #42158

Wednesday, November 4, 2015 – TWIN FALLS  
(Twin Falls County Courthouse)
8:50 a.m. Humphries v. Becker ............................................................... #41897
10:00 a.m. Lepper v. Eastern Idaho Health Services ......................... #42004 
11:10 a.m. Mitchell v. State ....................................................................... #41882

Thursday, November 5, 2015 – TWIN FALLS  
(Twin Falls County Courthouse)
8:50 a.m. Samples v. Hanson ................................................................... #41869
10:00 a.m. Bank of NY Mellon v. Evans ................................................. #42633
11:10 a.m. Houpt v. Wells Fargo Bank .................................................. #41990

Friday, November 6, 2015 – TWIN FALLS  
(Twin Falls County Courthouse)
8:50 a.m. State v. Razo-Chavez ............................................................... #42398
10:00 a.m. State v. McIntosh .................................................................... #41910

Tuesday, November 10, 2015 – BOISE
8:50 a.m. Countrywide Home Loans v. Sheets ................................... #42063
10:00 a.m. Rich v. State .............................................................................. #42515
11:10 a.m. Huber v. Lightforce USA ....................................................... #41887
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 8/1/15 )

civil appeals

attorney fees and costs
1. Did the court err by disallowing attorney 
fees for Ruiz for time her counsel spent on 
an unsuccessful motion for summary judg-
ment?

Portfolio Recovery v. Ruiz
S.Ct. No. 42982

Court of Appeals

contracts
1. Did the district court err in holding the 
credit card accounts were founded upon an 
instrument in writing and thus subject to a 
five year statute of limitations?

Unifund v. Lowe
S.Ct. No. 42876
Supreme Court

corporations
1. Whether the district court’s determina-
tion that the “fair value” of share of Wannoka 
Farms is $3,344.00 is supported by substan-
tial and competent evidence.

Wagner v. Wanooka Farms, Inc.
S.Ct. No. 42707
Supreme Court

2. Did Nelson breach the stockholder agree-
ment regarding his H&M Distributing, Inc., 
stock and did defendants Powers and Arm-
strong aid and abet Nelson in the breach 
such that they also breached the stockholder 
agreement?

Kugler v. Nelson
S.Ct. No. 42690
Supreme Court

insurance
1. Whether the court erred in granting Gear-
hart’s motion for summary judgment, finding 
that Enumclaw was required to pay the full 
$300,000 of UIM benefits under both policies 
issued separately to Gearhart’s parents.

Gearhart v. Mutual of Enumclaw
S.Ct. No. 42859
Supreme Court

post-conviction relief
1. Whether the court erred in denying Hayes’ 
petition for post-conviction relief after an 
evidentiary hearing.

Hayes v. State
S.Ct. No. 41952

Court of Appeals

procedure
1. Did the district court err in denying Pan-
drea the right to amend her complaint under 
I.R.C.P. 15(a) and (b) to include all claims and 
all parties of interest not included in the orig-
inal complaint?

Pandrea v. Barrett
S.Ct. No. 42333
Supreme Court

2. Whether the district court abused its dis-
cretion by granting Rule 41(b) dismissal 
based on conclusory facts of prejudice where 
there were no facts that plaintiffs’ conduct 
caused any actual prejudice.

Strong v. Intermountain Anesthesia
S.Ct. No. 42514
Supreme Court

summary judgment
1. Did the court err in determining on sum-
mary judgment that there was insufficient 
support for Navos’ claim that Sayre was act-
ing as BMH’s agent while performing an-
esthesia services on Ellery Navo under the 
theory of apparent authority?

Navo v. Bingham Memorial Hospital
S.Ct. No. 42540
Supreme Court

2. Did the district court err in finding there 
was no genuine issue of material fact about 
the existence of an attorney-client relation-
ship between Hughes and Pogue at some 
point between October 21, 2011, through 
December 3, 2011, as counsel drafting a part-
nership agreement for H-D Transport and 
Hughes and Diges?

H-D Transport v. Pogue
S.Ct. No. 42921
Supreme Court

3. Whether the district court abused its dis-
cretion by refusing to permit reconsideration 
of its summary judgment ruling on the basis 
of late-acquired evidence.

Fagen, Inc. v. Lava Beds Wind Park, LLC
S.Ct. No. 42592
Supreme Court

Water law cases
1. Whether there is substantial evidence to 
support the determination the junior-prior-
ity ground water users are using water effi-
ciently and without waste.
Rangen, Inc. v. Idaho Dept. of Water Resources

S.Ct. No. 42772
Supreme Court

cRiMiNal appeals

Due process
1. Whether the prosecutor committed mis-
conduct by misstating the State’s burden of 
proof and by appealing to the prejudices and 
passions of the jury.

State v. Wisdom
S.Ct. No. 42134

Court of Appeals

evidence
1. Did the district court err when it denied 
Yarber’s I.C.R. 29 motion for judgment of ac-
quittal because the evidence presented to 
the jury was insufficient to convict him of the 
video voyeurism charges?

State v. Yarber
S.Ct. No. 42418

Court of Appeals

2. Did the district court abuse its discretion 
by admitting evidence of Dunn’s prior abuse 
of the victim pursuant to I.R.E. 404(b)?

State v. Dunn
S.Ct. No. 42196

Court of Appeals

3. Did the court abuse its discretion by ex-
cluding Joy’s proposed surrebuttal testimo-
ny?

State v. Joy
S.Ct. No. 42166

Court of Appeals

4. Did the court err by excluding as irrelevant 
expert testimony on the effects of elevated 
blood sugar levels and GERD on breath alco-
hol content?

State v. Fernandez
S.Ct. No. 42370

Court of Appeals

instructions
1. Did the court lower the State’s burden of 
proof by erroneously instructing the jury 
that, in order for the battery to be justified as 
self-defense, Jimenez must have acted only 
in response to the danger presented, and not 
for any other motivation?

State v. Jimenez
S.Ct. No. 42155

Court of Appeals

lesser included offense
1. Whether the Court should vacate McIn-
tosh’s conviction for possession of a con-
trolled substance with the intent to deliver, 
as the district court did not have subject mat-
ter jurisdiction over that charge.

State v. McIntosh
S.Ct. No. 41910
Supreme Court
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2. Whether the Court should vacate Rodri-
guez’s conviction for possession of a con-
trolled substance with the intent to deliver, 
as the district court did not have subject mat-
ter jurisdiction over that charge.

State v. Rodriguez
S.Ct. No. 42219
Supreme Court

pleas
1. Did the district court abuse its discretion 
by denying Cosner’s motion to withdraw his 
plea made prior to sentencing?

State v. Cosner
S.Ct. No. 42771

Court of Appeals

Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 8/1/15 )

search and seizure –  
suppression of evidence
1. Did the court err in finding that Bischoff 
voluntarily consented to a search of his resi-
dence?

State v. Bischoff
S.Ct. No. 42574

Court of Appeals

2. Did the court err in denying Anderson’s 
motion to suppress and in finding the officer 
had probable cause to search his car under 
the automobile exception?

State v. Anderson
S.Ct. No. 41730

Court of Appeals

3. Did the district court err in affirming the 
magistrate court’s denial of Harbison’s mo-
tion to suppress in which he argued he was 
unlawfully seized?

State v. Harbison
S.Ct. No. 42689

Court of Appeals

sentence review
1. Did the court violate Dabney’s rights to 
equal protection and due process when it re-
linquished jurisdiction, despite finding pro-
bation would serve the goals of sentencing, 
simply because Idaho has no suitable hous-
ing for mentally disabled sex offenders?

State v. Dabney
S.Ct. No. 42650
Supreme Court

summarized by:
cathy Derden

supreme court staff attorney
(208) 334-3868

AlternAtive Dispute resolution

Grant t. Burgoyne

Certified Professional Mediator

AV Rated Attorney

On State and Federal Court  
Mediator Rosters

Serving Idaho Attorneys and their Clients 

l Employment l Contracts l Torts l Commercial
l Personal Injury l Civil Rights

(208) 859-8828
Grant@ADRidaho.com

Martelle
   Bratton
                  & Associates, p.a.

Tax Disputes | Bankruptcy

Martelle, Bratton & Associates is  
experienced in finding innovative  

solutions for its client’s tax, 
 bankruptcy, and debt resolution 

needs.

873 E. State Street - Eagle, ID 83616
(208) 938-8500 | www.martellelaw.com

Tax Problem  
Resolution

• Offers in Compromise

• Installment Plans

• Tax Court Representation

• Innocent Spouse Relief

• Penalty Abatement

• Tax Return Preparation

Bankruptcy

• Tax Discharge

• Business Bankruptcy

• Chapter 13 Bankruptcy

• Chapter 7 Bankruptcy

• Chapter 11 Bankruptcy

Debt Problem  
Resolution

• Foreclosure Alternatives

• Mortgage Modifications

• Forbearance Agreements

• Credit Card Settlements

• Loan Workouts
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Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776   Phone: (208) 345-7800
Boise, ID 83701   Fax: (208) 345-7894

E-Mail: tpark@thomaswilliamslaw.com

WE BUY SELLER FINANCED 
REAL-ESTATE CONTRACTS FOR CASH

When time is of the essence to liquidate 
a seller financed real-estate contract 
for divorce, probate or bankruptcy 
purposes, we can help.

Call 800-365-5513 for a free valuation quote.

Contract Funders
161 Mallard Dr. Ste. 105

Boise, ID 83706
www.ContractFunders.com
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‘The Widow Wave, A True Courtroom Drama of Tragedy at Sea’
A. Denise Penton 

y casual reading pref-
erences run to action 
adventures, sci-fi and 
fantasy adventures. 
My preferences usu-

ally exclude legal thrillers and non -
fiction books.  I had just picked up 
eight or so books from the library to 
put myself to sleep at night when I 

  .evaW wodiW eht fo ypoc a deviecer
I felt it was likely I would only read 
a few pages before becoming disin-
terested and moving on to one of 
the other action adventure fictional 
books I had checked out.

I was pleasantly surprised to find 
myself completely engrossed. I have a 
tendency to read three or four books 
at a time. This book was so well writ -
ten and the story and issues present-
ed in such a spellbinding way that I 
read it all the way through, without 
my usual detours into other stories. 
I stopped myself several times from 
jumping to the end to sneak a peek 
at the “whodunit” final moments. 

The Widow Wave is a nonfiction 
thriller written by Jay Jacobs, an at -
torney who handled the legal conse-
quences of a real life maritime trag -
edy.  Billed as the worst recreational 
fishing boat accident, the tragedy oc-
curred when a group of friends, fam -
ily and business acquaintances went 
out into the Pacific Ocean, never to 
be seen alive again. 

The book tells the story of how 
the clients, opposing parties, lay and 

-
mate outcome of the case. The legal 
issues created the compellingly legal 
thriller component and the author 
did a great job of weaving in the real 
life interactions, tensions and in -
fighting that occurs in real life legal 
dramas.  

I was pleasantly surprised to find 
many of the observations the author 
made on a personal and professional 
level were ones that I could iden -
tify in many of my own cases. You 
do not have to be an attorney to ap-
preciate this book. However, if you 
are an attorney, I think you will ap -
preciate some of the twists of this 
case and observations made by the 
author. You may even recognize, as I 
did, some of them in your own legal 
dramas. I would highly recommend 
reading this book.  

BOOK REVIEW

A. Denise Penton
Pllc and has been an attorney for over 19 years.  Penton 

an emphasis in Immigration Law, Business Law and 
Family Law. She has served three terms on the Editorial 
Advisory Board and belongs to four Sections.

M

• 29 years of Litigation and Mediation Experience

• Past President of Idaho State Bar, 2011

• On Federal and State Mediation Rosters

Ferguson Durham, PLLC
223 N. 6th St., Ste. 325 fergusonlawmediation.com
Boise, ID 83702 daf@fergusondurham.com

(208) 345-5183

Deborah A. Ferguson  
 M ediation  Stephen C. Smith, former Chairman of the 

Washington State Bar Association Disciplinary 
Board, is now accepting referrals for attorney 
disciplinary investigations and proceedings in 
Washington, Idaho, Hawaii, and Guam.

www.hawleytroxell.com  •  208.344.6000 

208.388.4990
ssmith@hawleytroxell.com

ETHICS & LAWYER DISCIPLINARY INVESTIGATION & PROCEEDINGS

 _____________ 

The Widow Wave, A True Courtroom Drama 
of Tragedy at Sea, by Jay Jacobs 276 pages, 
published by Quid Pro, LLC, also available in 
Kindle.
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live to the University  of Idaho Col-
lege of Law  in  Moscow.  IAPS  mem-
bers will  receive discounted pricing.   
IAPS  will  release details on the CLE  
in the coming months.  

We hope you enjoy this edition 
of The Advocate and take advantage 
of the new edition of the Idaho Ap-
pellate Handbook and the October 9 
appellate practice CLE.   

And if  you have not already 
joined IAPS,  we encourage you to 
do so.  Our  members also benefit 
from a weekly email  alert of recent 
opinions issued by Idaho state and 
federal appellate courts and quarter-
ly lunch  CLEs  devoted to appellate 
practice topics.  

Membership in  IAPS  is a bargain 
at $10 for  attorneys admitted to the 
Idaho State Bar  less than three years 
and $25 for  attorneys admitted for  

more than three years.  It  is free for  
law students.  Even those who do not 
specialize in  appellate practice can 
benefit from  membership in  IAPS.   
A Section Membership Registra-
tion form  is available from  the Idaho 
State Bar  website:  http://isb.idaho.
gov/pdf/sections/secreg.pdf. 

About the Author

Christopher  Pooser  is an attor-
ney in the Boise  of Stoel Rives 
LLP,  where he represents clients in state 
and federal courts 
in appellate matters 
and complex com-
mercial litigation.  
He serves as the 
Chair  of the Idaho 
Appellate Practice 
Section.  

  

Our members also  from 
a weekly email alert of recent 
opinions issued by Idaho state 

and federal appellate courts and 
quarterly lunch CLEs devoted to 

appellate practice topics. 
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ABA Delegates to Examine Courtroom Bias

 attended the 2015 Annual 
Meeting of the American Bar 
Association House of Delegates 
on August 3-4, in Chicago, as 
your Idaho State Bar Delegate.

The ABA House passed the 
presidential gavel to Paulette 
Brown, the first African American 
woman to lead the ABA. President 
Brown is especially interested in 
the role of implicit bias in the 
criminal justice system, a concept 
that has become part of the national 
conversation on criminal justice. 
She has established a Diversity 
and Inclusion 360 Commission to 
closely examine equal justice and 
rule of law issues, including implicit 
bias – the subtle and sometimes 
not-so-subtle prejudices we may 
unconsciously hold. 

In a recent interview she stated:
“Statistical data demonstrates 
that too often people 
of different races and 
backgrounds who commit the 
same offense and go before 
the same judge get disparate 
sentences. A part of our 
initiative will address implicit 
bias, from which none of us 
are exempt. Implicit bias plays 
a role everywhere, including in 
the delivery of justice. We have 
been in discussions with the 
U.S. Department of Justice and 
the National Center for State 
Courts on how to best build 
upon some of the very good 
work that has already been 

done and to develop implicit 
bias training materials to assist 
judges, prosecutors and public 
defenders whose decisions are 
critical in how justice plays 
out.”
The two-day agenda for the 

House of Delegates was especially 
interesting this year because it 
included a decennial review of 
the governance of the association. 
There was intense and passionate 
debate about proposed changes to 
the ABA’s constitution, and some 
very close votes were called about 
the fundamental structure of the 
organization. 

A positive change for the 
Idaho State Bar as a result of the 
decennial review is the addition 
of a Young Lawyer Delegate from 
Idaho in 2016. In an effort to 
increase participation of younger 
lawyers, states such as ours with 
lower attorney population levels 
were given new delegate positions. 
I look forward to working with the 
new Idaho young lawyer delegate 
at the 2016 Midyear meeting. It will 
take place in San Diego on Feb. 3-9, 
2016. I will report back to the Bar 
on the events of that meeting. 

Deborah A. Ferguson is a partner at Ferguson Dur-
ham, PLLC, which specializes in civil and criminal litiga-
tion, as detailed at www.fergusondurham.com. With 
29 years of complex civil litigation experience, she had 
litigated hundreds of federal civil cases. She also has an 
active mediation practice. Ms. Ferguson was President 
of the Idaho State Bar in 2011.  She can be contacted at 
(208) 345-5183 or at daf@fergusondurham.com.

ABA Delegate Report

Deborah A. Ferguson
Idaho Delegate  
to ABA House of Delegates 

I
  

“Statistical data demonstrates that too often people of different 
races and backgrounds who commit the same offense and go 

before the same judge get disparate sentences.”
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Are You Ready? 2015 Amendments to the Federal Rules of Civil Procedure
Hon. Candy Wagahoff Dale 

  

One of the primary goals of the rule amendments 
 is to obtain earlier and more active case management  

by the presiding judge(s). 

he process to amend the 
Federal Rules of Civil 
Procedure began back in 
June of 2013, when the 
Judicial Conference of 

the United States' Standing Com-
mittee on Rules of Practice and Pro-
cedure voted to approve for public 
comment the full slate of proposed 
amendments to the Federal Rules of 
Civil Procedure. Over 2,000 public 
comments were received by Febru-
ary of 2014, most of them objecting 
to the proposed changes to the rules 
governing the discovery process, 
which would have reduced the pre-
sumptive limits to interrogatories 
and depositions, as well as to other 
changes affecting discovery. The Ad-
visory Committee reconsidered the 
proposed amendments, and sub-
mitted a revised version of the rule 
changes to the Committee on Rules 
and Practice in May of 2014.  

On September 16, 2014, the pro-
posed rule changes were submitted 
to the United States Judicial Confer-
ence Committee for consideration. 
The Committee then forwarded 
the recommended changes to the 
United States Supreme Court, which 
considered the proposals, and offi-
cially promulgated the revised rules 
by order on April 29, 2015, to take 
effect on December 1, 2015, unless 
Congress enacts legislation to reject, 
modify, or defer the pending rules. 
So, barring any action by Congress, 
the rule changes discussed below 
will be effective December 1, 2015. 
The District Court Local Rules 

Committee has been monitoring 
the proposed changes, and will be 
issuing corresponding updates to 
the District of Idaho’s Local Rules in 
January of 2016. 

Cooperation

Rule 1 will be amended to add 
that the Rules “should be construed, 
administered, and employed by the 
court and the parties to secure the 
just, speedy, and inexpensive deter-
mination of every action and pro-
ceeding.”

The Rule now will include a ref-
erence to not only the Court, but to 
the parties, to remind all participants 
in the litigation that the rules should 
be construed to achieve the goals of 
justice, swiftness of legal proceed-
ings, and resolution of disputes in a 
cost effective manner.  

Getting the case moving faster

Rule 4(m) period to serve is 
shortened from 120 to 90 days.

Rule 16(b) period to issue a 
scheduling/case management order 
is shortened from 120 to 90 days.

The Local Rules Committee has 
drafted a new rule and the judges 
are discussing how best to comply 
with the compressed time frame for 
issuance of a scheduling order, while 
providing the attorneys sufficient 
time to discuss their litigation plans.  
The result may be more frequent 
status conferences with the Court.  
As discussed below, one of the pri-
mary goals of the rule amendments 
is to obtain earlier and more active 
case management by the presiding 
judge(s). 

Early, active case management

Rule 16(b)(1) language is changed 
to encourage “live” case management 
conferences with the court.

Rule 16(b)(3) is amended to:
i. add preservation and Rule 502 or-
ders to the topics judges should con-
sider addressing in their case man-
agement orders; and
ii. encourage pre-motion conferenc-
es for discovery disputes.

Our Court already is on board 
with these amendments, to the ex-

Federal Court Corner

T
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tent that Local Rule 16.1(b) was 
amended last year to reference Rule 
502 orders and most of our judges 
require the parties to call chambers 
before filing a discovery motion.  
Also, Local Rule 37.1 was amended 
last year to provide a definition of 
meet and “confer” for resolving dis-
covery disputes.  

Litigation planning  
and communication

Rule 26(d) is amended to allow 
parties to deliver Rule 34 requests 
before the Rule 26(f) discovery plan-
ning conference.
i. Conforming changes also made to 
Rule 34.

Rule 26(f) is amended to add 
preservation and Rule 502 orders to 
the topics parties should address at 
the discovery planning conference.

Rule 34 is amended to require re-
sponding parties to:
i. state objections “with specificity”;
ii. state specifically when materials 
will be made available; and
iii. state clearly if materials are being 
withheld on the basis of an objec-
tion.

Although these rule changes may 
lead to more litigation of discov-
ery disputes, compliance with the 
amendments should resolve some of 
the issues that otherwise all too fre-
quently arise from vague discovery 
responses and blanket objections.  

Discovery scope, 
limits, and protections

Rule 26(b)(1) is amended in four 
ways:
i. The “proportionality” factors that 
were in Rule 26(b)(2)(C)(iii) are al-
tered slightly and moved to Rule 
26(b)(l) to become part of the scope 
of discovery.

ii. The provision allowing the court 
to order “subject matter” discovery 
for good cause is deleted.
iii. The language explaining the rela-
tionship between admissibility and 
discoverability is rephrased to ad-
dress a persistent misinterpretation.
iv. The language explicitly stating 
that the scope of discovery includes 
information about the existence and 
details of sources of relevant infor-
mation is deleted as unnecessary.

Rule 26(b)(2) is amended to re-
flect the relocation of the propor-
tionality factors.

Rule 26(c) is amended to explic-
itly reference cost-sharing (alloca-
tion of expenses) as a permissible 
protection against undue burden or 
expense.

These amendments to Rule 26 
may lead to more discovery motions, 
at least initially.

Sanctions for failure to preserve 
electronically stored information

Rule 37(e) is rewritten to place 
limits on spoliation sanctions:
i. Courts must first find the party 
breached a duty to preserve, but the 
rule leaves those questions to the 
evolving common law.
ii. Courts are instructed to first con-
sider whether the information can 
be replaced through further discov-
ery.

iii. Courts may order “curative mea-
sures” upon a finding of prejudice.
iv. Courts may order adverse infer-
ence instruction, dismissal, or de-
fault only upon a finding that the 
party who failed to preserve did so 
“with the intent to deprive another 
party of the information’s use in the 
litigation.”

The amendment to Rule 37(e) 
appears to make it more difficult to 
prove entitlement to sanctions for 
spoliation of ESI.  

Other changes

Rule 55 is amended to make clear 
that the court can revisit entry of a 
partial default judgment until final 
judgment is entered (Rule 60 does 
not apply yet).

Rule 84 and Official Forms are 
abrogated.
i. Forms 4 and 5 are appended to 
Rule 4.
ii. A project is underway to expand 
AO forms.

For more information, you may 
download the full text of the rule 
changes submitted on April 29, 2015, 
by the United States Supreme Court 
to Congress at http://www.uscourts.
gov/file/document/congress-materi-
als. The proposed Rule amendments 
also will be discussed at the Federal 
Bench/Bar conference in Boise on 
October 30, 2015. 

Hon. Candy Wagahoff Dale is United States Chief 
Magistrate Judge for the District of Idaho.  A native of 
Boise, Judge Dale obtained a Bachelor of Science de-
gree, with honors and as a Gipson Scholar, from the 
College of Idaho in 1979, and a Juris Doctorate from the 
University of Idaho College of Law in 1982, where she 
served as Editor-in-Chief of the Idaho Law Review.
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ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000
or visi t www.arthurberry.com

 Over 1,000 Accredited Business
Valuations and Sales Completed

 Eight Licensed Professionals with
Access to Comparable Sales Data

 Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

John Magel - Mediator
More than 999 Mediations

Practice limited to alternative dispute resolution.

208-863-1965  jmmediations@cableone.net

What’s John Doing Now?

Photography
Deposition Video

Depo Broadcasting
Medical Exam Video IME DME

Questioned Photo Video Examination

Since 1972
John Glenn Hall Company

PO Box 2683
Boise  ID  83701-2683

(208) 345-4120
www.jghco.com

jghall@jghco.com
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Know Your Audience:  Writing to Non-Lawyers
Tenielle Fordyce-Ruff 

  

So, to help them understand, 
and to help you not sound like a 

lawyer, avoid legalese, use simple 
words, and pair down phrases. 

 spend a lot of time in my class-
room teaching my students 
about audience traits and ex-
pectations.  We learn about 
how legal readers read and use 

documents and how we can bet-
ter prepare our writing to meet the 
purpose and expectation.  This is the 
norm in the legal academy.

Practically, however, that means 
many attorneys leave law school 
with great training for writing to 
judges and attorneys, but not nec-
essarily great training on writing to 
clients or non-lawyers.

So this month we will focus on a 
few tips to help you better craft your 
writing to meet the non-lawyer’s ex-
pectations.

Organization

Legal writing has a specific or-
ganizational paradigm (remember 
IRAC from law school?).  But wait-
ing until the end of a letter or email 
can be immensely frustrating to a 
reader who isn’t used to this type of 
organization.  

Instead, non- law-trained read-
ers want the important informa-
tion stated clearly at the beginning.  
Imagine the frustration of receiving 
a three- or four-page letter that be-
gins with this issue statement when 
what you really want is to know the 
answer to your problem.  
Dear Client,
I am writing today in response to your 
inquiry as to whether an irrevocable 
trust with a spendthrift clause could be 
liable to the IRS when the primary ben-
eficiary fails to pay his taxes.  Below is 
my analysis.

Setting up our writing this way 
simply frustrates the reader and fails 
to give them any context to under-
stand how we reached our conclu-
sion. Because non-lawyers expect to 

understand the big picture at the 
start, make sure to include your big 
picture answer in the first paragraph.
Dear Client,
You asked me to determine whether 
an irrevocable trust with a spendthrift 
clause could be liable to the IRS when 
the primary beneficiary fails to pay his 
taxes. My research reveals that the IRS 
could reach the principle of the trust, so 
the trust would be liable.

Word choice

This tip is harder than it sounds:  
Try not to sound like a lawyer.

Legal training is, in some ways, 
learning a new language and using 
new meanings for familiar words.  
That’s why the cover of my Black’s 
was torn by the end of my 1L year.  
Non-lawyers, however, don’t have 
the benefit of three years of legal 
language training.  It can read like 
Greek to them.

So, to help them understand, and 
to help you not sound like a lawyer, 
avoid legalese, use simple words, and 
pair down phrases.  Below are some 
helpful charts you can use when ed-
iting to get you thinking about your 
word choice.

Omit or minimize citations

Not only was my Black’s torn by 
the end of my 1L year, my citation 
guide was tattered.  But remember, 
non-lawyers don’t understand cita-
tion.  To them, including citations in 
sentences or after sentences creates 
visual “bumps” that make it much 
harder for them to read and under-
stand the information.

So it might not be important for 
the reader to have an exact citation.  
When deciding whether to include 
a citation, ask yourself if it is abso-
lutely necessary for your reader to 
have the exact citation to the case or 
tax code provision that answers his 
question?  

I

Legalese 

Instead of this Use this

Same (as a pronoun) It; the 

Pursuant to As we discussed; as we agreed

Common law Court cases; judicial decisions

Cannon of construction Rule; method of interpreting statutes

Said (as pronoun) It; the

Herein Here; in this letter

Aforementioned This; that; named earlier

Forthwith Immediately

Pray Request

To wit Namely

Such (as an adjective) The; this; that

Negative (as a verb) Negate

Gravamen Crux; gist; burden
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Simple Words 

Instead of this Use this

Administer Run; operate; manage; handle

Advert to Refer to

Cognizant Aware

Conjecture Guess

Demonstrate Show

Elapse Pass; go by

Gainsay Deny

Inception Start; beginning

Indicate Say; mention

Notwithstanding Despite

Precede Go before; come before

Supposition Belief; idea; thought

Transmit Send

Pair Down Phrases 

Instead of this Use this

Am in receipt of Have

At that point in time Then

Enclosed please find Here is; enclosed is

In reference to About

In the course of While

Commensurate with Equal to; appropriate for

Have knowledge of Know

Make a decision Decide

Prior to Before

Undertake an effort Try

Pertaining to About; on

With respect to; with reference to; with 
regard to

About; regarding

Take into consideration Consider

If the reader doesn’t need the ex-
act citation, you can be more general 
or omit citations entirely.  
According to the Blankenship case, only 
beneficiaries of the trust can sue the 
trustee for his actions.
The IRS has said that it will not consid-
er student loan forgiveness as income.

While these sentences would 
need citation when writing to a law-
trained reader, a non-lawyer can bet-
ter grasp their meanings without the 
citations. And if you determine that 
citations would be necessary, consid-
er putting them in footnotes so that 
they don’t interrupt the flow of your 
writing.

Tone, tone, tone

Using the best tone can be a bal-
ancing act.  You want to be conver-
sational, but not too informal.  You 
want to be colloquial, but not slangy.  
Strive to make your writing sound 
natural.  At the heart of this tip is 
simple advice: Be less formal.

Of course, you still need to sound 
competent and professional.  While 
the right tone is a matter of personal 
style, strive to sound a little more 
like you’re talking to your client and 
a little less like you’re writing to a 
court.

Conclusion

“A lawyer should keep in mind 
that the purpose of communication 
is to communicate, and this can’t be 
done if the reader or listener doesn’t 
understand the words used.”4

Endnotes

1. Wayne Schiess, Writing for the Legal 
Audience, 40 (2d ed.); Bryan A. Garner, The 
Redbook: A Manual on Legal Style, 190-
91 (2d ed.).
2. Bryan A. Garner, The Redbook: A Man-
ual on Legal Style, 183-87 (2d ed.).
3. Bryan A. Garner, The Redbook: A Man-
ual on Legal Style, 187-89 (2d ed.).
4. Bryan A. Garner, The Redbook: A Manu-
al on Legal Style, 183 (2d ed.).

Tenielle Fordyce-Ruff is an Assistant Professor of 
Law and the Director of the Legal Research and 
Writing Program at Concordia University School 
of Law in Boise. She is also Of Counsel at Fisher 
Rainey Hudson. You can reach her at tfordyce@ cu-
portland.edu or http://cu-portland.fice.com.
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Who’s Steering the Ship? Managing the Business Side of Your Firm
Mark Bassingthwaighte 

  

As I see it, there should be a s 
erious year long course that 

delves into the ins and outs of 
managing a solo or small firm.

 have always felt that my law 
school education missed one 
key component.  a comprehen-
sive course on how to manage 
the business side of a law prac-

tice was never offered. Trust me, I 
had my fair share of missteps early 
on in my career and a course like 
that would have helped. Yes, I do 
know that now-a-days a number of 
law schools have developed a basic 
business class. In fact, I’ve actually 
been a guest lecturer in such classes 
at a few different law schools over 
the years. I just don’t think that the 
limited number of hours typically 
devoted to a broad range of topics 
suffices. 

as I see it, there should be a se-
rious year long course that delves 
into the ins and outs of managing 
a solo or small firm. Why? Because 
the success of any small professional 
services business, let alone a law 
firm, depends upon the business’s 
continuing ability to deliver a qual-
ity product or service in a timely 
fashion and at a fair price. The more 
any business misses that goal, the 
greater the likelihood the business 
will eventually fail.

Here are three common ex-
amples that demonstrate the kinds 
of things I’m concerned about. In 
the first we have a solo attorney or a 
small firm’s principal attorney who 
believes you can’t make any money 
if you’re not practicing law. She may 
eventually step in or tell someone 
else to address any fires, but only af-
ter it becomes absolutely necessary. 
In short there is a complete failure 
to recognize or appreciate the value 
of having the business side of the 
practice properly managed. No one 
is steering the ship. 

In the second we have a firm in 
which the partners decide to man-
age by consensus. No one is tasked 

with the responsibility of making 
any necessary business decisions 
because the group must first meet 
and try to reach consensus. The end 
result is that substantive decisions 
rarely occur and any decision that 
does get made often occurs long af-
ter it was needed. 

Finally we have a firm where the 
attorneys have decided to hire an of-
fice manager intending to delegate 
many, if not all, managerial tasks 
to this individual. Unfortunately, 
while delegating responsibility, they 
refuse to pass along the necessary 
authority and this person simply 
goes through the motions with little 
progress ever really made. 

While a magazine column is not 
an appropriate place to delve into 
a thorough discussion of business 
management best practices; it is 
a place where I can highlight the 
principle areas that any successful 
small business does effectively man-
age. If your firm isn’t adequately 
addressing one or more of the fol-
lowing managerial areas I would 
encourage you to remedy the situ-
ation as one way to further ensure 
the long-term success of your firm.

Practice management  
(Think quality control)

This area focuses primarily on 
the effective and efficient delivery 
of legal services. Managerial respon-
sibilities should include things like 
determining the types of matters 
the firm will handle; setting appro-
priate caseloads; developing a client 
screening/intake process; establish-

ing effective systems such as conflict 
checking and calendaring systems 
(which should include the ability 
to monitor compliance with said 
systems); developing calendaring 
guidelines; and creating file organi-
zation standards for both paper and 
computer files. This position might 
also be tasked with recommending 
and deploying new technologies 
such as mobile devices or the utili-
zation of cloud-based services. Ig-
noring this area can easily result in 
malpractice claims, ethical missteps, 
lost clients, and a poor reputation in 
the legal community. 

Administrative management  
(Think leadership)

This responsibilities here are 
more organizational in nature. Du-
ties would typically include assign-
ing staff; staff training; developing 
policies (e.g. Internet Use Policy); 
and most importantly, providing 

I
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ALPS Risk Manager Mark Bassingthwaighte, Esq. 
has conducted over 1,000 law firm risk management 
assessment visits, presented numerous continuing legal 
education seminars throughout the United States, and 
written extensively on risk management and technology. 
Check out Mark’s recent seminars to assist you with your 
solo practice by visiting ALP’s on-demand CLE library at 
alps.inreachce.com. 

Mark can be contacted at: mbass@alpsnet.com.

firm leadership. as firm leader, this 
person is responsible for establish-
ing the firm’s vision, direction, and 
culture. attorney and staff achieve-
ment and motivation will be im-
pacted as a direct result of this per-
son’s efforts. Ignoring this area can 
result in higher than normal attor-
ney and staff turnover, low morale, 
and even create a situation where 
the firm is forced to downsize or 
eventually fold. 

Financial management  
(Think accountability) 

This area is all about being re-
sponsible for the firm’s financial 
health. Duties would include pre-
paring budgets; managing cash flow 
to cover payroll, taxes and other ex-
penses; issuing invoices; purchasing 
necessary goods and services; bank 
account oversight, maintaining 
financial records to include trust 
account and tax records; setting fee 
schedules; and preparing financial 
statements. Ignoring this area can 
have catastrophic consequences not 
the least of which could be cash 
flow problems, an excessive number 
of accounts in arrears, and uninten-
tionally creating a situation where 
someone in your firm could steal 
client funds. 

Human resource management  
(Think culture)

Responsibilities in this area are 
all about recruiting, hiring, evaluat-
ing, maintaining, and directing the 
personnel – including lateral hires, 
associates, secretaries, file clerks, 
bookkeepers, paralegals, etc. The 
person serving in this role is going 
to be on the front line and respon-
sible for many of the day-to-day 
decisions that concern personnel. 
Ignore this area and you basically 

find yourself a camper at Camp 
Run-a-Muck. Some of the most 
troubled firms I have worked with 
found themselves in trouble directly 
and solely as a result of not effec-
tively managing personnel. I will 
also share that several of these firms 
no longer exist as a result of this 
misstep.

Marketing management  
(Think presence) 

a marketing manager is often 
responsible for developing and 
maintaining the firm’s visibility and 
presence both within the legal com-
munity and the legal marketplace. 
The goal is to let those with legal 
needs know what services your firm 
provides and why your firm is best 
suited to meet their legal needs. Op-
timally this manager’s efforts will 
generate a steady stream of business 
that can grow with the firm as its 
ability to handle additional work 
also grows. 

Not only should this person seek 
new business, he should also work 
to increase business with the firm’s 
existing clients. This individual 
must also stay abreast of applicable 
law firm advertising rules in all ju-
risdictions where the firm does legal 
work. Ignore this area and income 
streams will stagnate and often 
decline. Ignore it long enough and 

the firm will eventually be forced to 
shut its doors for want of clients.

This list is not exhaustive by 
any stretch of the imagination and 
responsibilities certainly overlap in 
places. That said, I hope it begins 
to demonstrate the need for and 
value of effective firm management. 
Depending upon the size of your 
firm, there is no reason why any of 
the above areas of responsibility 
couldn’t be handled by several dif-
ferent individuals. 

The trick with any of this will 
be in how successful you are in 
prioritizing the work, clarifying re-
sponsibilities, delegating sufficient 
authority to allow the manager/s 
to effectively manage, and most 
importantly trusting them to make 
decisions that are in the firm’s best 
interests. In my experience I have 
found that it’s either the refusal to 
make the managerial work a prior-
ity or the failure to delegate enough 
authority (often due to lack of trust) 
that undermines the entire effort. 
If your firm is doing a decent job 
of managing the above areas, that’s 
great! If not, do all that you can to 
avoid the three examples shared 
above. Because in my opinion, fail-
ing to effectively manage a firm is 
the equivalent of having no one at 
the helm and I don’t see that ever 
turning out well. How about you?
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Professional liability insurance

If standard insurance programs won’t cover you due to 
claims, state bar discipline, or area of practice, I can help. 
As a surplus lines broker, I represent you, the insured, 
not any insurer. 

George e. Dias, aic  asli
P.O. Box 641723 San Francisco, CA 94164

c: (415) 505-9699
Idaho Insurance Producer # 475258

Surplus Lines License # 475259

  

Jeffery Mandell
John C. Hughes 

Advising Employers on 401(k),  
Retirement, Executive Compensation  

and Other Benefit Plans/Programs

We provide advice, solve problems, maximize 
opportunities, and minimize significant IRS, 

Department of Labor and other risks

205 North 10th Street, Suite 300, Boise, Idaho 83702 l 208.342.5522
www.erisalawgroup.com

Uniquely Experienced. Practical Advice. Results.

 

Know a Lawyer that needs help with  
drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net  800.386.1695

CONFIDENTIAL Toll free Crisis Line

866.460.9014

24 HOUR
HOTLINE
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Endnotes

1. Greg Moore, Petition Aims to Divide 
Valley into 2 Groundwater Districts, Idaho 
MountaIn express, Feb. 25, 2015, available 
at http://tinyurl.com/mphd6r8 (last vis-
ited July 7, 2015).  As of the date of sub-
mission of this article, that water deliv-
ery call proceeding is ongoing, and this 
article in no way discusses or comments 
on the merits of that proceeding.  
2. Idaho Code §§ 42-5202, 42-5203(1), 42-
5206(1).  If the area spans more than one 
county, then the petition is filed in the 
county where the highest proportion of 
ground water rights within the proposed 
district are located.  Id. at § 42-5203(1).
3. Id. at § 42-5203.
4. Id. at § 42-5206.
5. Id. at § 42-5207(1), (2).
6. Id. at § 42-5207(2)(b).
7. Idaho Code § 42-5208.
8. Id. at § 42-5209.
9. Id. at § 42-5210.
10. Id. at § 42-5213.
11. Id. at § 42-5213(1), 42-5215.
12. See generally id. at § 42-5233.
13. S.L. 2015, ch. 309, sec. 1, p. 1214.
14. Idaho Code §§ 42-5214(1), 42-5224(5), 
42-5232.

Dylan B. Lawrence is a partner with Varin Wardwell, 
specializing in water rights, environmental, and natural 
resources law.  He regularly handles water right matters 
for clients in both the administrative and transactional 
settings.  Dylan achieved his B.B.A. and J.D. from the 
University of Texas.  You can reach him at dylanlaw-
rence@varinwardwell.com.

15. Id. at § 42-5240.
16. Id. at § 42-5224(3).
17. Id. at § 42-5224(2).
18. Id. at § 42-5224(4).
19. Id. at § 42-5224(2).
20. Idaho Code § 42-5224(18).
21. Id. at § 42-5224(13).
22. Id. at §§ 42-5224(1), (2), 42-5224(9).
23. Id. at §§ 42-5224(16), 42-5225.
24. Id. at § 42-5224(17), (20).
25. Id. at § 42-5224(6).
26. Idaho Code § 55-101(1).
27. Id. at §§ 42-5224(11); 42-5201(13).

28. See generally Moore, supra note 1.

29. See Idaho dept. of Water resourCes, 
Idaho Ground Water dIstrICts, available at 
http://tinyurl.com/o36yu9l (last visited 
June 15, 2015).

30. See generally American Falls Reservoir 
Dist. No. 2 v. Idaho Dept. of Water Resourc-
es, 143 Idaho 862 (2007); Clear Springs 
Foods, Inc. v. Spackman, 150 Idaho 790 
(2011); A & B Irr. Dist. v. Idaho Dept. of 
Water Resources, 153 Idaho 500 (2012); A 
& B Irr. Dist. v. Spackman, 155 Idaho 640 
(2013).

Mediator/Arbitrator
Richard H. Greener

• Over thirty years experience 
as a civil litigator

• Mediator on the Supreme 
Court and Federal Court 
Civil Case Mediators Rosters

• Certifi ed by Institute for 
Confl ict Management’s 
Mediation training/seminar

950 W. Bannock St. Ste 950 | Boise, ID 83702 
Phone: (208)319-2600 | Fax: (208)319-2601

Email: rgreener@greenerlaw.com | Web: www.greenerlaw.com 

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

For Those Who Take  
Criminal Defense Seriously. 

2015 Coeur d’Alene Seminar 
September 12 

at the Kroc Center
Speakers include:

•	 Jim Siebe
•	Kenn Meneely
•	Verlin Cross 

•	Eric Fredericksen

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

brian Donesley 
LIQUOR LAW

•	Former	Idaho	Liquor	Chief
•	Former	Idaho	State	Senator

•	30+	years	experience	in	liquor	law

•	Retail/Wholesale

•	Revocations/Suspensions/Criminal

•	Hearings/Appeals/Trials

•	Lobbying/Governmental	Affairs

•	State,	Local,	Federal,	Multi-State

•	National	Association	of	Alcohol	
Beverage	Attorneys	(NAABLA)

•	Licensed	in	Idaho	and	Washington

brian Donesley, attorney at law
isb no. 2313

P.o. box 419, – boise, iD 83701
telephone: (208) 343-3851
bdonesley @bdidlaw.com
www.Idaholiquorlaw.com
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cl assifieds

Northwest Registered Agent LLC. National 
registered agent and business formation 
services, headquartered in Spokane/Coeur 
d’ Alene. Online client management and 
compliance tools. 509-768-2249. http://www.
northwestregisteredagent.com

Prime Location for Law office 
with aPartment

1 block to the Federal Courthouse in Boise 
Idaho; this historic, classic, property has been 
set up as an Office (1100 sq ft) and a private 
Apartment (1100 sq ft) with separate en-
trance. Well-maintained property offers high 
visibility on 8th Street, unique multi-use with 
desirable street presence, charming historical 
character, beautiful hardwood floors, and 9’ 
coved ceilings. An excellent alternative to 
paying professional office rent, plus rental in-
come potential. 814 No 8th St. Boise, Id. Call 
(208) 859-4828 John May Group One. price 
$339,900.

forensic Document  
examiner

Retired document examiner for the Eugene 
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State 
and Federal courts. 24 years in the profession. 
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

_____________

certifieD LeGaL
nurse consuLtant

Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

arthur BerrY & comPanY
Certified business appraiser with 30 years 
experience in all Idaho courts. Telephone: 
(208)336-8000. Website: www.arthurberry.
com 

eXPeRT WiTNesses Office sPace

Premium executive office suites 
Locate in the eiGhth & main 

BuiLDinG 
Fully furnished professional office spaces 
with incredible views of the Boise skyline.  
Offices are all inclusive of high speed WiFi, 
Business Phone Line, Voicemail box, Mail ser-
vices, reception courtesies, 24/7 access to facil-
ity, access to our conference rooms  and our 
premium virtual receptionist packages.  Ask 
us about our Virtual Office Packages! We are 
offering great promotional rates at this time!  
208-401-9200, www.boise.intelligentoffice.
com, boise@intelligentoffice.com

 _____________ 

st. marY’s crossinG  
27th  & state

Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

Office sPace

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

seRvices

Let the Lawyer Referral Service  
send clients your way.

Many people who need an attorney don’t know 
 what kind of attorney or where to look.  

The LRS matches clients with participating attorneys.

Did You Know?
• Over 4,000 people call the LRS service yearly
• 1,000+ people use the online LRS monthly
• Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS  
contact Kyme Graziano at (208) 334-4500.
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PROUDLY ANNOUNCING THE CREATION OF:

INTELLECTUAL PROPERTY ATTORNEYS

+ PATENTS
+ TRADEMARKS
+ COPYRIGHT
+ IP LITIGATION

SHAVER & SWANSON L.L.P.

CONTACT US
SHAVERSWANSON.COM

910 WEST MAIN ST., SUITE 320
P.O. BOX 877 - BOISE, ID 83702

208-345-1122
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in memoriam

John m. Curney, Jr.,  
1960 - 2015

John M. Curney, Jr., beloved hus-
band, father, and faithful friend, 
passed away unexpectedly May 1, 
2015, at the age of 54. 

John received his B.S. from Texas 
Christian University in 1982, and 
in 1985, his Juris 
Doctorate from St. 
Mary’s University 
School of Law. He 
began practicing 
law in 1985 in San 
Antonio, and was 
also licensed to 
practice in Idaho. 
He was one of the 
principal found-
ers of the firm of 
Curney, Farmer, House & Osuna. 
A longtime resident of Fair Oaks 
Ranch, John was passionate about 
his family, community, fly-fishing, 
youth athletics, and TCU.

He is survived by wife, Patty Cur-
ney; sons Will and Zeke Curney, 
Boerne, TX; parents Barbara and 
John Curney Sr.; sisters, Bekki Cur-
ney, Cindy Cancienne, and Cecelia 
Neathery, San Antonio. 

Glenn mcQuiston Lee 
1945 - 2015

Glenn McQuiston Lee passed 
away on Sept. 5, 2015, at his home in 

Fruitland surrounded by his family 
who loved him dearly.

Glenn was born in 1945, in Salt 
Lake City, to Cal and Mary (McQuis-
ton) Lee. He was raised in Ontario, 
Ore., on the Lee family farm and at-
tended school in Vale, Ore. Glenn 
was the baby of the family and was 
doted on by his big brother and sis-
ters. Glenn grew 
up working on the 
farm with his fam-
ily and was active 
in church, school 
and community 
programs and ac-
tivities.

After high 
school, Glenn 
served a mission 
for the LDS church in Southern Cal-
ifornia. While on his mission, he was 
introduced to Mary Rost, whom he 
later married.

Glenn graduated from Boise 
State University in 1972 and earned 
his JD from the University of Idaho 
College of Law.

He began his law practice in 
Malad. The family moved to Fruit-
land in 1977 and Glenn opened his 
law office with LaMarr Kofoed. He 
loved being an attorney and was es-
pecially skilled in helping families 
with estate planning and complex 
probate issues. He cared deeply for 
his clients and many became close 

family friends over the years.
He served as counsel for the 

Fruitland School District, Farmers 
Mutual Telephone Company, and 
many other organizations. Glenn 
was active in his community and 
was a member of the Fruitland Lions 
Club.

He was also active in his church. 
He served as a member of the bish-
opric and also as youth leader for the 
young men in his ward for several 
years. He especially enjoyed design-
ing and building the annual haunt-
ed house fundraiser for the young 
men’s organization activities.

Glenn underwent kidney trans-
plant surgery in 2004. He received a 
kidney donation from Justin Perry, 
whom he considered to be a son. 
That gift enabled him to enjoy more 
than a decade of love and laughter 
with his family.

Glenn was preceded in death by 
his parents; sister, Dixie Griffin; and 
sister-in-law Betty Lee.

Glenn is survived by his wife 
Mary; daughter, Marne (Paul) Mar-
shall; sons Brian (Abby) Lee; Trevor 
(Julie) Lee; and Justin Perry; grand-
children: Kennedy and McCall Mar-
shall; Payton and Chance Lee; and 
Tanner and Challis Lee. He is also 
survived by his brother Gordon Lee, 
of Ontario; and sister Linda (Ralph) 
Ashby of Ogden, UT.

John M. Curney, Jr. Glenn McQuiston Lee

Have a job opening?
 Looking for a job?

The Idaho State Bar  
has job postings on its web site.  

Posting is free and easy.  
Visit isb.idaho.gov.
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Structured Settlements
   
 Proprietary Attorney Fee Structures
 
 Lien Resolution Services 

Medicare Set-Aside Solutions

Comprehensive Settlement Services

PLAN MORE.  
EXPEC T MORE.

Audrey Kenney
Settlement Consultant

tel (208) 631-7298 
akenney@msettlements.com

www.msettlements.com
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John southworth honored  
with national prize

The Promises Foundation has 
honored John Southworth, executive 
director at South-
worth Associates, 
for his exception-
al work in the 
field of substance 
abuse recovery. 
He has been hon-
ored with the The 
Promises Foun-
dation Lifetime 
A c h i e v e m e n t 
Award for more 
than three decades of outstand-
ing service in the field of chemical 
dependency treatment. John is the 
program coordinator for the Idaho 
Lawyers Assistance Program and 
also works with Idaho State board of 
medicine, dentistry and Pharmacy. 
He consults for several treatment 
centers, facilitates interventions 
worldwide, and provides post-treat-
ment case management services.  

Judge Huskey appointed  
to Court of Appeals

bOISE - Hon. molly J. Huskey was 
formally sworn in 
as a judge on the 
Idaho Court of 
Appeals on Sept. 
14 in the court-
room of the Idaho 
Supreme Court in 
boise. A reception 
was held imme-
diately afterward. 
Judge Huskey is 
a graduate of the 
University of Idaho College of Law 
and has practiced since 1993. 

Judge Van Valin takes  
place on federal bench

COEUR d’ ALENE – Hon. Timothy 
L. Van Valin was formally sworn in 

as a federal magistrate Judge, First 
Judicial district of the State of Idaho 
on Sept. 29 at the Kootenai County 
Administration building. A recep-
tion sponsored by 
the First district 
bar Association 
followed at The 
Greebriar Inn in 
Coeur d’Alene.

Judge Van Va-
lin is a graduate of 
the University of 
Idaho College of 
Law and has prac-
ticed law since 
1988. He earned 
the Idaho State bar Pro bono Award 
in 1998. He and his wife deborah 
Ann live in Rathdrum.

Grant Burgoyne establishes  
solo ADr practice

bOISE – Grant burgoyne is pleased 
to announce that 
he has established 
a solo alternative 
dispute resolu-
tion practice.  He 
has practiced law 
for 27 years rep-
resenting clients 
in a wide variety 
of employment, 
civil rights, com-
mercial, personal 
injury and other matters.  Grant’s 
experience includes conducting me-
diations, arbitrations and adminis-
trative hearings.  He is a certified me-
diator, and on the state and federal 
court mediator rosters.  

new attorney joins  
Andersen Banducci team

bOISE - Andersen banducci PLLC, 
a boise-based litigation firm spe-
cializing in civil trial practice and 
commercial dispute litigation, re-
cently welcomed attorney daniel 
mortensen to its team.

At Andersen banducci, 
mortensen will represent and coun-
sel clients on a variety of complex 
civil litigation issues. before joining 
the firm, he served 
as a law clerk for 
Justice Warren E. 
Jones of the Idaho 
Supreme Court 
and to a federal 
magistrate judge 
in U.S. district 
Court for the 
Southern district 
of California. Pri-
or to mortensen’s 
judicial clerkships, he worked at the 
San diego, California law firm of 
Procopio, Cory, Hargreaves & Sav-
itch LLP.

“I was drawn to Andersen ban-
ducci because of its high-stakes, bet-
the-company litigation practice,” 
mortensen said. “The firm has some 
of the region’s finest trial attorneys 
who are known for being sharp, 
hard-working, and compassionate. I 
have no doubt this team can hold its 
own against any firm, in any dispute, 
anywhere.”

mortensen received his J.d. from 
Pepperdine University School of 
Law and a bachelor of Arts degree 
in politics from Pomona College. He 
is admitted in Idaho, Colorado, the 
district of Columbia, and Califor-
nia, as well as the U.S. district Court 
for the Central district of California.

Attorney to provide police oversight

bOISE - Natalie Camacho mendoza 
was selected by 
boise mayor da-
vid bieter to serve 
as the director of 
boise’s Office of 
Police Oversight. 
besides 26 years 
of legal practice, 
Camacho mendo-
za brings extensive 
background in civ-

John Southworth

Grant Burgoyne

Hon. Molly J. Huskey

Daniel MortensenHon. Timothy L. Van 
Valin

Natalie Camacho 
Mendoza
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il rights. She will investigate civilian 
complaints about the Boise Police 
Department, filling the role that was 
previously known as the ombuds-
man. She will continue her private 
practice while working 20 hours per 
week for the City.

Attorney Brent r. Wilson  
joins Hawley troxell

BoiSe - Hawley Troxell is pleased 
to announce that attorney Brent R. 
Wilson has joined the firm. Wilson is 
a litigation attorney, specializing in 
creditor rights and bankruptcy and 
banking.

“The addition to our banking 
practice group will enable us to con-
tinue to provide our high level of 
service to our growing client base,” 
said Managing Partner Nick Miller.

Wilson’s prior experience in-
cludes a three-year clerkship with the 

Honorable Jim D. Pappas in the U.S. 
Bankruptcy Court for the District of 
idaho and the Bankruptcy Appellate 
Panel of the Ninth Circuit. Before 
moving to idaho, he practiced law 
for a small bankruptcy firm in Chi-
cago.

Wilson is licensed to practice in il-
linois and idaho. He received his J.D. 
cum laude from 
The John Marshall 
Law School in 
Chicago, illinois 
and his B.A. from 
indiana University 
in Bloomington, 
indiana. While in 
law school, he was 
a member of the 
editorial Board 
and the Student Publications editor 
for The John Marshall Law Review.

Idaho lawyers recognize  
reginald r. reeves

BoiSe – Reginald R. Reeves, a 
longtime humanitarian and com-
munity benefactor, has earned the 
Richard C. Fields Award. it was 
presented in August by the idaho 
State Bar Professionalism and ethics 
Section and Concordia University 
College of Law 
at the college’s 
professionalism 
and ethics orien-
tation on Aug. 
22. This award is 
given for attorneys 
who demonstrate 
a commitment 
to professional-
ism and civility in 
the profession. it 
is given to recognize civility in the 
practice of law. Reeves received the 
iSB Service Award in 2012.

Brent R. Wilson Reginald R. Reeves

•	 Over	30	years	judicial	experience

•	 Over	1,000	settlement	conferences,	mediations,	and	arbitrations	conducted

•	 U.S.	District	Court	of	Idaho,	Federal	Court	Mediation	Roster

•	 Idaho	Supreme	Court	Roster	of	Civil	Case	Mediators

•	 Extensive	dispute	resolution	training	including:

m Harvard	Law	School	Program	of	Instruction	for	Lawyers

m Pepperdine	School	of	Law	Advanced	Mediation

m Northwest	Institute	Advanced	Mediator’s	Forum

m Annual	ABA	Dispute	Resolution	Section	Conferences	2004,	2006,	2008,	2011	&	2015

m ABA	Section	of	Dispute	Resolution	Arbitration	Training	Institute	2009	

m Northwest	Institute	for	Dispute	Resolution	2010	

m Arbitration	Law	and	Practice	Training	2012	Presented	by	U.S.	Courts	and	Northwest	Institute

m University	of	Idaho	–	Advancing	Mediation	Practice	2014

Ron	Schilling
P.O.	Box	1251
Meridian,	ID	83680-1251
Phone:	208.898.0338
Fax:	208.898.9051

Ron Schilling
Alternative Dispute Resolution Services

Email: adresolutions@cableone.net

ArbitrAtion v MediAtion v other Adr ServiceS
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For More Information Please Contact:
Joseph A. Eiguren

Intelligent Of�ce
800 W. Main St. Suite 1460 • Boise, ID 83702

208-401-9200
jeiguren@intelligentoffice.com
www.boise.intelligentoffice.com
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IVLP Special Thanks to Sharla Ng

harla Ng began an 
adventurous volunteer 
experience with IVLP 
this spring. Sharla came 
to IVLP with a strong 

background in employment law 
having previously worked at the 
Idaho Industrial Commission. 
Sharla was interested in learning 
more about family law and 
dove right in without hesitation.  
Eager to volunteer and fulfill the 
aspirational goal of 50 pro bono 
hours, Sharla accomplished this in 
her first several months with IVLP.
She has more than 125 hours to 
date.  She helped 
fill a need for 
case review and 
preparation on 
meritorious 
civil legal cases; 
preparing them 
for recruitment 
and placement 
with pro bono 
attorneys.  She 
takes challenges head on and shows 
enthusiasm for each new project, 
presentation or situation she 
faces.  Each day IVLP helps address 
serious legal matters; talking with 
people undergoing trauma and 
in the middle of life changing 
experiences. Sharla’s compassion 
and genuine interest in each 
person’s unique circumstances are 
felt by everyone she encounters.  
Her professionalism manifests in 
clear communication with staff and 
clients.  Sharla has helped to secure 
legal services for many people who 

otherwise would have faced their 
battle without representation due 
to inability to pay.  Sharla is also a 
volunteer speaker for the Soundstart 
program through IVLP, presenting 
basic legal information to young 
parents in the Treasure Valley on 
family law topics. 

Sharla also has a passion 
for the written word with an 
emphasis in English and writing 
in her undergraduate studies.In 
addition to helping at IVLP she is 
volunteering to help revise the Law 
Related Education publication, 
Turning 18 in Idaho.  

Sharla has been priceless to IVLP 
and we whole-heartedly thank her 
for her service.

Anna Almerico is the Program Director for the Idaho 
Volunteer Lawyers Program and has a degree from the 
University of St. Thomas in Criminal Justice and Peace 
and Justice Studies.  Prior to IVLP, Anna began the Im-
migration Legal Services Program for Catholic Charities 
of Idaho.

S
  

Volunteers are not  
paid  — not because  
they are worthless,  

but because they are priceless. 

 — Unknown

Anna Almerico
Idaho Volunteer Lawyers Program,
Program Director 

Sharla Ng



The Advocate • October 2015 57

erritt Dublin is 
a mom, a former 
foster parent 
and an attorney 
with 20 years of 

experience. She has experience 
in child protection, representing 
the Arizona child protection 
services department as the Chief 
Counsel for the Protective Services 
Section of the Arizona Attorney 
General. Merritt shared, “I became 
involved with Family Advocates 
when I was a stay at home mom 
temporarily, looking for some 
volunteer work. I became more 
involved joining the Board of 
Directors for Family Advocates as 
the Attorney Advisory liaison. Since 
my tenure on the Board, I 
have continued to volunteer 
as an attorney for Guardian ad 
Litem,(GALs).”

When asked why Merritt believes 
in the importance of a Guardian ad 
Litem, she responded, “The CASA 
programs statewide are important 
because they are the entities 
fulfilling the State’s obligation to 
give representation in court of the 
children’s best interests.  Often 
times, this is the only representation 
and voice the children in foster 
care have at all. Why does this 
matter?  Under federal and state 
laws, the best interests of a child 
are critical factors at nearly every 
juncture of decision-making 
in the child protection process. 
Because the other parties in child 
protection cases (the State or the 
parents) may have conflicting 

interests and serious challenges 
due to funding constraints that 
sometimes unknowingly lead to 
recommendations or decision-
making, or a lack of action, that is 
not in the best interests of children. 
The GAL’s role is critical as the only 
person whose role is to advocate 
solely for the best interest of 
the children. Without the GAL’s 
attorney, children  — particularly 
those under 12 — have no legal 
representation to make sure that a 
child’s best interests are represented 
as required.”

Merritt’s experience has been 
rewarding because she knows that 
being a Guardian is so important 
and meaningful in the life of a 
child.  Most of the time, the cases 
are not particularly adversarial 
and everyone is working toward 
the same goals, and the little 
things matter  — like when the 
GAL realizes that a child recently 
removed from his home hasn’t had 
his glasses and could not see for 

M
Introducing Family Advocates’ Guardian Ad Litem, Merritt Dublin
Desiree Ward
AmeriCorps VISTA 

  

Merritt’s experience has been 
rewarding because she knows 

that being a Guardian is so 
important and meaningful in the 

life of a child. 

a week and was able to solve the 
problem. 

But sometimes the stakes are 
higher, and everyone loses sleep at 
night.  But those are the cases where 
the children really need the GAL. 
It’s worth it.  We can really make a 
difference.  

Merritt’s experience has been 
rewarding because she knows that 
being a Guardian is so important 
and meaningful in the life of a 
child. 
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Idaho Pro Bono Week: Where Are We Now?

daho celebrates Pro Bono Week 
on October 25−31. Constitu-
ent members of the Idaho Pro 
Bono Commission — Idaho’s 
State and Federal Courts, the 

Idaho State Bar, the Idaho Law 
Foundation, the University of Idaho 
College of Law, and Concordia 
University School of Law — have 
joined in a resolution recogniz-
ing those who have honored their 
responsibility under Bar Commis-
sion Rule 6.1 to perform at least 50 
hours of pro bono service. Those 
who have fulfilled their commit-
ment are thanked and those who 
have not are urged to do so. As a 
whole, the Bar has done well in 
helping people who cannot af-
ford to pay for legal advice and 
assistance, but we can certainly do 
better.

Don’t get me wrong. Many 
lawyers step forward to help low-
income people with serious legal 
problems without going through 
the Idaho Volunteer Lawyers Pro-
gram and without seeking recogni-
tion for their work. And I don’t 
mean people who do legal work 
expecting to be paid but end up be-
ing disappointed in that regard. Pro 
bono is where you know you are 
not going to be paid at the outset. 

On September 1, the Pro Bono 
Commission issued a resolution 
designating Idaho Pro Bono Week. 
The resolution recognized that 
750 public and private attorneys 
working through the Idaho Volun-
teer Lawyers Program performed 
more than 14,000 hours of service 
for more than 2,100 low-income 
persons last year; that volunteer 

lawyers provided 658 hours of pro 
bono work in federal court cases in 
2014; that Idaho Legal Aid Services 
performed 18,179 hours of free legal 
service last year through staff attor-
neys and volunteer lawyers; that the 
University of Idaho 2014 graduating 
class performed 9,330 hours of pro 
bono service; and that Concordia 
staff and students contributed 1,152 
hours of pro bono work last year. 

While most of the pro bono 
work is done in the trenches, it 
has also made its way to the appel-
late level. In the last two years, the 
Supreme Court has commended 
two individuals who have handled 
meaningful appellate cases — Jim 
Runsvold of Caldwell and Bud 
Yost of Nampa. Christopher Pooser 
currently has two pro bono cases 
before the Court (the attorney on 
the other side of one case, Ellen 
Smith, is also acting in a pro bono 
capacity) and is working to establish 
an appellate pro bono program.

In the Bar membership survey 
conducted in 2011, 42 percent of 
the responding attorneys said that 
they would be inclined to perform 
more pro bono service if there were 
a wide range of pro bono opportu-
nities available. Opportunities to 
do pro bono abound. One can go 
on the State Bar/Law Foundation 
website’s IVLP page and fill out a 
pro bono pledge to be available to 
consider handling pro bono work 
in discreet categories. Among other 
things, an attorney filling out a 
pledge can offer to mentor younger 
lawyers who may need assistance in 
handling a pro bono case. By filing 
a pledge form one is not obligated 

to take a case when it will not fit 
into one’s schedule. 

Pro bono opportunities are also 
available through Idaho Legal Aid 
Services — just give them a call at 
their local office. One can also check 
with the local court assistance office 
to see if some deserving person is 
in need of help with a pro se case 
or if it would be helpful to conduct 
a training session, either for pro se 
individuals or for attorneys assisting 
with their cases. 

The Idaho Trial Lawyer Associa-
tion conducts a street law clinic in 
Boise that has helped many people. 
Check them out online and offer to 
help. 

  

The resolution recognized that 
750 public and private attorneys 

working through the Idaho  
Volunteer Lawyers Program 

 performed more than 14,000 
hours of service for more than 

2,100 low-income 

I
Hon. Jim Jones
Chairman Idaho Pro Bono Commission 
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What appears to be a wonder-
ful way to perform pro bono is for 
a law firm to establish a program 
in a discreet area of practice. For 
instance, Holland & Hart has a 
project to help individuals with 
UVisa cases. The UVisa process en-
ables certain crime victims to seek 
non-immigrant legal status in the 
United States by showing that the 
victim was helpful, or is likely to be 
helpful, to a Federal, State, or local 
authority investigating or pros-
ecuting a crime. Holland & Hart 
began handling UVisa cases at the 
request of IVLP and currently has 
five attorneys working on separate 
UVisa cases. The firm has found the 
project to be a great fit. 

By taking on a group pro bono 
project, people in a firm can help 
one another, which meets one of the 
concerns of people who are reluc-
tant to perform pro bono on an 
individual basis — having someone 
with knowledge of the subject read-
ily at hand to help out. And, an ele-
ment of peer pressure helps to keep 
such a project going. 

Parsons Behle & Latimer, work-
ing through that indefatigable 
person, Susie Boring-Headlee, is 
interested in establishing a pro-
gram to assist veterans with their 
legal problems through the Idaho 
Military Legal Alliance. This is an 
area of substantial need and Cap-
tain Steve Stokes and the rest of 
the members of the Idaho Military 
Legal Alliance are doing some great 
work on behalf of veterans. Anyone 
interested in volunteering can con-
tact him directly at (208) 272-3573. 

The Intermountain Fair Hous-
ing Council needs pro bono volun-
teers to assist individuals, including 
veterans, with eviction problems, 
damage claims against unfair land-

lords, and a variety of other types of 
problems that the organization is 
not funded to handle. Contact the 
executive director, Zoe Ann Olson, 
to offer your help. She can also use 

and Neal Colborn have generously 
provided assistance for her referrals 
but additional help is needed. 

These are just a few examples of 
the opportunities available for law-
yers interested in performing pro 
bono work. A call to Kelli Ketlinski 
or Anna Almerico at IVLP will 
likely produce many more opportu-
nities. 

In addition to commending 
those in the legal community who 
directly provide free legal assistance 
to the economically disadvantaged, 
the Commission’s resolution rec-
ognizes the Idaho Law Foundation 
for sponsoring a statewide Access to 
Justice campaign to fund legal ser-
vices for low-income residents and 
persons with disabilities. Contribu-
tions received by ILF are shared 
among the Idaho Volunteer Lawyers 
Program, Idaho Legal Aid Services, 
and Disability Rights Idaho. 

Equal justice and the fair admin-
istration of justice are fundamental 
to our system of government. Rule 
6.1, which ensures access to the le-
gal system for those who cannot pay, 
is a proud part of the heritage of 
the legal profession in Idaho. Let’s 
do our best to carry on that proud 
tradition. 

Chief Justice Jim Jones grew up on a farm near Eden. 
He received a BA  from the University of Oregon in 1964 
and a JD in 1967 from Northwestern University.  He was 
elected as Attorney General in 1982, serving eight years 
in that office. He maintained a law practice in Boise un-
til being elected to the Supreme Court in 2004. He began 
serving as Chief Justice in August 2015. He has served as 
Chairman of the Idaho Pro Bono Commission since its 
founding in 2008.

  

The Intermountain Fair  
Housing Council needs pro bono 
volunteers to assist individuals, 

including veterans, with eviction 
problems, damage claims  

against unfair landlords, and a 
variety of other types of  

problems that the organization  
is not funded to handle.

help on her core area of practice, 
fair housing issues, as the Council’s 
federal funding is inadequate to fill 
the need. Fisher Rainey Hudson 
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HEREAS, we are 
a nation dedicat-
ed to “liberty and 
justice for all,” and 
equal justice and 

the fair administration of justice 
are fundamental to our system of 
government; and

WHEREAS, the promise of 
equal justice under the law is not 
realized for individuals and fami-
lies who have no meaningful ac-
cess to the justice system because 
they are unable to pay for legal 
services; and 

WHEREAS, this de facto de-
nial of equal justice has an ad-
verse impact on these individuals, 
families, and society as a whole, 
and works to erode public trust 
and confidence in our system of 
justice; and

WHEREAS, Idaho’s lawyers 
and judges strongly support the 
provision of free-of-charge legal 
services to those can’t afford them 
and have joined together in a col-
laborative effort to support pro 
bono services through the estab-
lishment of the Idaho Pro Bono 
Commission; and

WHEREAS, in 2014, more 
than 750 public and private attor-
neys, working in association with 
the Idaho Volunteer Lawyers Pro-
gram, provided more than 14,000 
hours of volunteer attorney as-
sistance to more than 2,100 low-
income individuals and family 
members, including the provision 
of legal representation in more 
than 600 state cases, while in 2014 
volunteer lawyers provided 658 
hours of pro bono service in fed-
eral court cases; and

WHEREAS, Idaho Legal Aid 
Services is a statewide non-profit 
law firm dedicated to serving the 
civil legal needs of low income Ida-
hoans through its seven regional of-
fices and in 2014 its staff attorneys 
and attorney volunteers provided 
18,179 hours of free legal services 
to thousands of Idahoans with legal 
problems such as domestic violence, 
wrongful evictions, illegal foreclo-
sure, guardianships for abused or 
neglected children, Medicaid and 
Social Security problems of seniors, 
and unlawful discrimination; and

WHEREAS, the Idaho Law 
Foundation is sponsoring a state-
wide Access to Justice campaign to 
fund legal services for low-income 
residents and persons with disabili-
ties, with the funding to be shared 
among the Idaho Volunteer Lawyers 
Program, Idaho Legal Aid Services, 
and Disability Rights Idaho; and

WHEREAS, many Idaho lawyers, 
acting upon their volition, gener-
ously provide many untallied hours 
of pro bono service to the citizens of 
our State without receiving recogni-
tion for their unpaid services; and

WHEREAS, the graduating class 
of 2014 at the University of Idaho 
College of Law compiled approxi-
mately 9,330 hours of pro bono ser-
vices, under the supervision of law-
yers and judges, as part of the Col-
lege’s distinctive pro bono program 
in which every student participates; 
and 

WHEREAS, students and faculty 
at Concordia University School of 
Law contributed 1,152 hours of pro 
bono service in 2014, and are com-
mitted to expanding access to jus-
tice through their pro bono service 

requirement, their on-site legal 
clinic, and providing pro bono 
training for Idaho lawyers; and

WHEREAS, October 25-31 
has been designated as National 
Pro Bono Week; and 

WHEREAS, the Idaho Pro 
Bono Commission, consisting of 
the state courts of Idaho, the Unit-
ed States Courts for the District 
and Bankruptcy Courts for the 
District of Idaho, the Idaho State 
Bar, the Idaho Law Foundation, 
and the University of Idaho Col-
lege of Law, and Concordia Uni-
versity School of Law, recognizes 
the need to expand the delivery of 
legal services to economically dis-
advantaged persons and families; 

NOW, THEREFORE, the Ida-
ho Pro Bono Commission and its 
constituent members recognize 
Pro Bono Week, October 25-31, 
2015, as a time for Idaho, along 
with the rest of the Nation, to 
honor the work of those who pro-
vide volunteer legal services, to ad-
dress the need for civil legal assis-
tance on matters of profound ur-
gency, and to remind all attorneys 
of their responsibility to assist in 
meeting the legal profession’s sa-
cred commitment to equal justice 
under the law. 

DATED this 1st day of Sep-
tember, 2015, by the IDAHO PRO 
BONO COMMISSION, and its 
constituent members: SUPREME 
COURT OF IDAHO, UNITED 
STATES DISTRICT AND BANK-
RUPTCY COURTS FOR THE 
DISTRICT OF IDAHO, IDA-
HO STATE BAR, IDAHO LAW 
FOUNDATION, UNIVERSITY 
OF IDAHO COLLEGE OF LAW, 
AND CONCORDIA UNIVER-
SITY COLLEGE OF LAW. 

Resolution Designating Idaho Pro Bono Week − 2015

W
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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark 
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and CRPC® 
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member 
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_VasW

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management 
firms, your clients can now receive unbiased advice and long-term planning to help secure 
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices 
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Wealth Management  
1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest



We understand the medicine. With a dedicated staff of medical experts at our fingertips, we  
can build a winning case for your clients. We have the resources to handle the most complex 
medical malpractice, personal injury and product liability cases that other law firms can’t  
or won’t take on.

With sound legal counsel and expert representation, we help ensure your clients are justly  
compensated for their losses. 

Our team of experts is ready to partner with you.

WE TURN MEDICAL MALPRACTICE 
INJURIES INTO WINNING CASES. 

The medical expertise to handle even the most complex cases.

Call us now:  
(801) 323-2200 or toll free: (888) 249-4711  
www.patientinjury.com
Norman J. Younker, Esq. – Team Leader

215 South State Street, Suite 1200  
Salt Lake City, UT 84111-2323


