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15 YEARS

REPRESENTING TENANTS IN BOISE

Tenant Realty Advisors is Boise's only commercial real estate firm
focused entirely on the tenant’s best interests. We would like to thank
our clients, friends and partners for their loyalty and support for the

past 15 years. We look forward to serving Boise area tenants for many
years to come.

GREG GADDIS | PRINCIPAL KAREN WARNER | PRINCIPAL BILL BECK| FOUNDER
11 years experience 20 years experience 39 years experience
(208) 333.7052 Office (208) 333.7055 Office (208) 333.7050 Office
(208) 869.9294 Mobile (208) 871.6424 Mobile (208) 841.3530 Mobile
greg@TenantRealtyAdvisors.com karen@TenantRealtyAdvisors.com beck@TenantRealtyAdvisors.com

950 West Bannock Street, Suite 805 Boise, ID 83702 | www.TenantRealtyAdvisors.com
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GJORDING FOUSER IS PLEASED TO WELCOME TAYLOR TO OUR TEAM!

Taylor is a civil litigation attorney who focuses his
practice on insurance defense and medical malpractice
defense. Prior to joining Gjording Fouser, Taylor was
a staff attorney for the Honorable Patrick H. Owen,
Fourth Judicial District Court. He also served as a
judicial extern for the Honorable Edward J. Lodge,
United States District Court for the District of Idaho.
Perhaps of most interest, while an undergraduate at
Boston University and a law student at University of
Idaho College of Law, Taylor played on 62 different
intramural teams and almost always — or at least
usually — also attended class!

A

GJORDING | FOUSER

121 N. 9th Street, Ste. 600 | Boise, ID 83702 | 208.336.9777 | gfidaholaw.com
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ldahoTrust

BANK

The pursuit of financial security can be all-consuming-and
all too confusing. Look to Idaho Trust Bank to take the worry,
guesswork, and “what ifs” out of your financial health and
well-being. We'll put you on a purposeful, lasting, stress-free
path with customized solutions that work for your life, now
and in the future. It's the pursuit of True Wealth. And it's much
more than money. It's peace of mind.

Look to us for more personal:
>Banking Services

>Wealth Management’
>Financial Planning”

BOISE 888 W BROAD STREET | COEUR D'ALENE 622 E SHERMAN AVE | IDAHOTRUST.COM

*NOT A DEPOSIT- NOT FDIC INSURED- NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY-NO BANK GUARANTEE- MAY LOSE VALUE
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Mer iap_, _Id__qli;‘riom_ .

JB Appraisals is located in Meridian, ID. We are committed to providing the highest quality residential
appraisals with the quickest possible turn times.

Our Sr. Appraiser, Brian Urspringer, started in the mortgage industry in 1992 and has since completed
thousands of residential appraisals in three different states and is considered one of the top appraisers in
the Treasure Valley.

Although our company has completed thousands of mortgage related appraisals our passion is helping
people who need appraisals for estate purposes, divorce, bankruptcy, and financial planning.

As an associate member of the American Bar Association Brian is dedicated to the appraisal needs of all
attorneys in the Treasure Valley.

At JB Appraisals we value our clients and are focused on professionalism and integrity.

Give us a call today with any questions you might have and also check out our ‘Praise’ page and see what
others are saying about Brian Urspringer and JB Appraisals, LLC.

/\

JE APPRAISALS

208-908-3911 | http://jbappraisals.org
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44 Protecting Employers: Common Pitfalls
When Drafting Severance Agreements
Shelly H. Cozakos

50 Changesin Store for US. District Courts
Libby Smith
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Follow us for news and discussion at Idaho-State-Bar.
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Continuing Legal Education (CLE) Information
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News Briefs
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Classifieds
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On the Cover:

Sharon Cuslidge, a legal secretary at Givens Pursley, took this photo at
the Silver Creek Preserve in September. Sharon and her husband were
walking down the trail when they heard a snuffly/snorty sound and
rustling foliage. A moment later, a moose emerged from the trees and
headed across the creek. He was followed by the three moose. Ms.
Cuslidge stated that she wasn't using a telephoto when she shot the
picture. “We were pretty darn close!” she said.

Section Sponsors:
Commercial Law & Bankruptcy and Employment & Labor Law Sections

Editors:
Special thanks to the November/December editorial team: Tenielle
Fordyce-Ruff, A. Dean Bennett, Daniel J. Gordon.

January issue sponsor:
Health Law Section.

Photographers!

The Advocate needs your best work for magazine covers. We run photos
in the vertical position and will consider all kinds of different images.
Please send them to dblack@isb.idaho.gov.
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EideBailly.
—

CPAs & BUSINESS ADVISORS

THE TRUTH CAN BE
HARD TO FIND

WE CAN HELP YOU
UNCOVER T

private investigators and former law enforcement officers who
have the investigative skills needed to help you support your

clients with the most powerful tool you can have—the fruth.

Experience the Eide Bailly Difference

Our forensics team has access to the latest forensic accounting

software and is made up of certified fraud examiners, licensed

208.344.7150 | www.eidebailly.com
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KIRA D. PFISTERER CHARLES HEPWORTH JOHN J. JANIS JOHN W. KLUKSDAL

208.343.7510 | 537 WEST BANNOCK, BOISE ID | HEPWORTHLAW.COM
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Beard St. Clair Gaflney Welcomes

Kristopher D. Meek & Megan J. Hopfer

Beard St. Clair Gaffney is pleased to announce that Kristopher D. Meek and Megan J. Hopfer
have joined the firm.

Kris joins the firm as a shareholder. He has practiced law here in Idaho Falls since 2006 and
has a rapidly developing practice that includes both litigation and transactional work. He is
experienced in estate planning, business formation and compliance, commercial litigation,
and family law. He graduated cum laude with a bachelor’s degree in political science from
Brigham Young University and received his Juris Doctor from University of Idaho College
of Law.

Megan graduated from the University of Idaho College of Law in 2011 and has a bachelor’s
degree in business administration from Idaho State University. Megan’s practice includes
business law, intellectual property law, debtor and creditor law, family law, and estate planning;

Kris and Megan’s experience and expertise brings new depth to the firm’s already-
accomplished team.

YBeard
St. Clair

Gaffney

"1'LllL.'11'I|l:}'*i Idaho Falls 523-5171 Rexburg 359-5885 Driggs 557-5211

y-
axALPS [[SB

IDAHO STATE BAR

» More Idaho lawyers trust ALPS than
any other carrier

* |[daho lawyer input on policy features
and risk management

* From Sandpoint to Pocatello and all
points in between, we have Idaho
lawyers covered

ALPS is proud to be endorsed by more
State Bars than any other carrier,
including yours.

(800) 367-2577 | www.alpsnet.com
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NATIONAL EXPERTISE. REGIONAL LAW FIRM.

Where is it written that the farther away your law firm, the better? Attorneys at
Parsons Behle & Latimer are right here and among the most competent in the country. PARSONS
From acquiring to selling, financing to developing, to workouts and restructuring, our BEHLE &
real estate team has your interests covered. Making it that much easier to choose a law LATIMER

firm in the best location, location, location.

@ 800 West Main Street, Suite 1300 | Boise, ID 83702 | 208.562.4900 | parsonsbehle.com
[BOISE | LAS VEGAS | PHOENIX | RENO | SALT LAKE CITY | WASHINGTON, D.C.
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KEANE v1p

Attorneys at Law

Evans Keane LLP is pleased to announce the addition of Christy
A. Kaes as an Attorney with our firm. Ms. Kaes’ practice
emphasizes commercial and bankruptcy litigation.

Christy completed her B.S. in Business and Human Resource
Management in 1990, and received her J.D. from the University of
Idaho Law School in 1993. After law school, Christy worked for
Idaho Legal Aid Services, Inc. in Lewiston, Idaho before entering
into private practice. In 16 years of practice, she has represented
clients in bankruptcy matters, wills, guardianships, and family law.

Since 1984, Evans Keane LLP has represented businesses and
individuals in business transactions, real property matters and
litigation throughout Idaho.

Christy A. Kaes

208-384-1800 1161 W. River Street Suite 100, Boise, Idaho www.evanskeane.com

OWENS
McCREA
LINSCOTT..

ASSOCIATION OR FEE SPLIT 0N MEDICAL MALPRACTICE , PRODUCT LIABILITY, PREMISES LIABILITY,
EMPLOYMENT / WAGE CLAIMS OROTHER SERIOUS INJURY CASES
208-762-0203

208-762-02013
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PAYMENT PROCESSIN
EXCLUSIVELY
FOR ATTORNEYS.

T
s 3

Proud Membaer
| lS B | Benefit Provider
IDAHCY STATE BAR

1.95% & 20¢ per transaction | Noswipe required | No equipment needed

Helping law firms get paid.
ICLTA guidelines and the ABA Rules of Professional Canduc! require
attormieys 1o accept credit cards comectly, We guarantee complete
separation of earmed and uneamed fees, giving you the confidence
and peocce of mind that your ronsoclions ore handled the right woy.

B —— 1 LAWPAY

www.LlawPay.com/isb | 866.376.0950 CREDIT CARD PROCESSING
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IWL MEMBERSHIP RETREAT

Fostering Success for Women in the Law

Keynote: Dr. Karen Kahn
Building Visibility and Value Within Your Organization

Dr. Joyce Ehrlinger
Understanding and Resolving Gender Gaps in Confidence:
The Science Behind “The Confidence Gap” Article

Clare E. Freeman, Esquire
Using Mindfulness to Achieve Peak Efficiency, Performance

and Professionalism

Reserve Your Room Today at the Shore Lodge in McCall
(800) 657.6464 | Ask for the Idaho Women Lawyers Room Block.

Mediation Services

““I will learn the case, challenge assumptions and
conventional thinking, ask the difficult questio
and offer analysis where it is needed.”’

David Lombardi
38 Years Civil Litigation Experience
Strauss Institute for Dispute Resolution

« Commercial and Business Disputes

* Professional Liability

* Medical and Hospital Liability

* Privileging and Peer Review Disputes
e Personal Injury

¢ Environmental Liability

David Lombardi

Givens Pursley LLP | (208) 388-1200
Mr. Lombardi’s resumé is available at: www.givenspursley.com Attorneys and Counselors at Law

(GIVENS PURSLEY...
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Upcoming CLEs

November

Mobile Monday CLE Series

Sponsored by the Idaho Law Foundation, Inc.
12:30 - 1:30 p.m. (MST) - all sessions are held
telephonically

1.0 CLE credits

November 2: What Non Bankruptcy Attorneys Need
to Know About Bankruptcy - David W. Newman, U.S.
Department of Justice, Office of the U.S Trustee

November 9: The IRPC 4.2 Dilemma - Bradley G.
Andrews, ldaho State Bar Counsel - NAC

November 16: The Prosecutor’s Perspective — Jan M.
Bennetts, Ada County Prosecuting Attorney — NAC

November 23: Changes to the Fair Labor Standards Act -
Mark Adams, University of Idaho College of Law Dean

November 3: And Civility for All: Extending Civility to Every
Participant in the Legal System

Sponsored by the Professionalism & Ethics Section
The Law Center, 525 W. Jefferson Street — Boise /
Statewide Webcast

8:30 a.m. (MST)

1.5 Ethics credit — NAC

November 13: 2015 Headline News — Coeur d’Alene
Sponsored by the Idaho Law Foundation, Inc.

Best Western Plus Coeur d’Alene Inn, 506 W. Appleway
Avenue - Coeur d’Alene

8:30 a.m. (PST)

6.0 CLE credits of which 1.0 is Ethics — NAC

*NAC — These programs are approved for New Admittee
Credit pursuant to Idaho Bar Commission Rule 402(f).

November (continued)

November 20: 2015 Headline News — Greater Pocatello
Area

Sponsored by the Idaho Law Foundation, Inc.

The Shoshone Bannock Hotel & Events Center, I-15, Exit
80 - Fort Hall

8:30 a.m. (MST)

6.0 CLE credits of which 1.0 is Ethics — NAC

December

December 1: Ethics in Claims & Settlements
Sponsored by the Idaho Law Foundation, Inc. in
partnership with WebCredenza, Inc.
Teleseminar/Audio Stream

11:00 a.m. (MST)

1.0 Ethics credit

December 9: Handling Your First or Next Removal Case
Sponsored by the Idaho Law Foundation, Inc.

The Law Center, 525 W. Jefferson Street — Boise /
Statewide Webcast

9:00 a.m. (MST)

1.0 CLE credit - NAC

December 10: 2015 Headline News — Boise
Sponsored by the Idaho Law Foundation, Inc.
The Grove Hotel, 245 S. Capitol Blvd. - Boise
8:30 a.m. (MST)

6.0 CLE credits of which 1.0 is Ethics - NAC

**Dates, times, locations and CLE credits are subject to

change. The ISB website contains current information on
CLEs.

Live Seminars

Throughout the year, live seminars on a variety
of legal topics are sponsored by the Idaho State
Bar Practice Sections and by the Continuing
Legal Education Committee of the Idaho Law
Foundation. The seminars range from one
hour to multi-day events. Upcoming seminar
information and registration forms are posted
on the ISB website at: isb.idaho.gov. To learn
more contact Dayna Ferrero at (208) 334-4500 or
dferrero@ish.idaho.gov. For information around
the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on demand
through our online CLE program. You can view
these seminars at your convenience. To check
out the catalog or purchase a program go to isb.
fastcle.com.

Wehcast Seminars

Many of our seminars are also available to view
as a live webcast. Pre-registration is required.
Watch the ISBwebsite and otherannouncements
for upcoming webcast seminars. To learn more
contact Dayna Ferrero at (208) 334-4500 or
dferrero@ish.idaho.gov. For information around
the clock visit isb.fastcle.com.

Recorded Program Rentals
Pre-recorded seminars are also available for rent
in DVD and CD formats. To visit a listing of the
programs available for rent, go to isb.idaho.gov,
or contact Lindsey Egner at (208) 334-4500 or
legner@isb.idaho.gov.

The Advocate - November/December 2015 13



s
ISBI

IDAHO STATE BAR

President’s Message

Deposition Bullies, Witness Coaching and Discovery Abuse

Tim Gresback
President, Idaho State Bar
Board of Commissioners

he deposition has been
noticed up. The witness is
sworn. The lawyer is mak-
ing great headway:

Q: Just before the crash you were travel-
ing at about 35 mph?

A: Yes.
Q: The speed limit was 25 mph?
A: Yes.

Q: And when you entered the intersec-
tion, your light was red, correct?

Just before the witness concedes
this vital point and agrees, the de-
fending lawyer interrupts the client
and blurts: “If you remember?

This scenario is played out too of-
ten. What’s the problem? It’s cheat-
ing.

Somehow it has become accept-
able in some circles to interrupt a
deposition just when the discovery
tree is bearing juicy fruit. By inter-
rupting, the defending lawyer is im-
permissibly coaching the witness. In
essence the lawyer tells the witness,
“Your testimony is killing us. I ad-
vise you to say that you don’t remem-
ber — try to follow my lead? If this
type of coaching does not strike you
as inappropriate, imagine if a lawyer
interrupted a witness in front of a
jury with an “if you remember?” The
judge would likely come unglued
and the jury would resent the inter-
jection. What, then, has become of
our discovery process that we toler-
ate this improper witness coaching?

14 The Advocate - November/December 2015

Somehow it has become acceptable in some circles
to interrupt a deposition just when the discovery tree
is bearing juicy fruit. By interrupting, the defending lawyer
is impermissibly coaching the witness.

Coaching s often caused by insuf-
ficient witness preparation. Instead
of giving the witness an idea of the
likely questions prior to the deposi-
tion, the lawyer fails beforehand to
prepare the witness and tries to save
the day with improper coaching. An-
other cause for coaching is that some
lawyers do not know it is wrong. At-
torneys hate to sit back and be silent
as their case goes down the tubes. In
desperation some lawyers regress to
coaching. I urge judges to impose
swift and severe sanctions when this
occurs. Deposition abuse, however,
is not limited to witness coaching.

Idaho Rule of Civil Procedure
30(d)(1) states: “Any objection dur-
ing a deposition must be stated con-
cisely and in a non-argumentative
and non-suggestive manner.” Unfor-
tunately, this rule is routinely violat-
ed. Some bullies try to derail a de-
position with a critique of the other
lawyer’s method: “Your question is a
bad one because it’s ambiguous and
my client doesn’t know if you are

talking about the initial contact or
after the third car entered the inter-
section. If you ask a clear question
my client will give a clear answer”
An inquiring lawyer has a right to
get an answer to a question — even
if the question is awkwardly asked.
Once the defending lawyer coaches
or adds other improper comments,
the deposition is at the crossroads.
The inquiring lawyer must think
quickly. If, in response, the inquir-
ing lawyer loses control and ups the
emotional ante, a full-blown deposi-
tion mud fight can break out. For
example, the inquiring lawyer often
joins the uncivil fray: “Don’t tell me
what questions to ask, young lady.
I've been at this since you were in
grade school!” Now the original of-
fender likely escapes consequence
because the counterpart has an-
swered the unprofessionalism with
more unprofessionalism. How do
we avoid this all too common break-
down of civility?



Fundamentally, we must know
the rules for depositions. Unfortu-
nately, many lawyers mistakenly be-
lieve depositions are minor league
practice for major league evidentiary
trial objections. Many lawyers do
not know — or conveniently for-
get — the grounds for objecting are
extremely limited at a deposition.
Deposition objections are frowned
upon for good reason. We want in-
formation to be efficiently gathered;
a deposition too encumbered with
objections becomes worthless. One
valid objection at a deposition is
that the question calls for privileged
information. This is not very com-
mon. Privilege objections usually do
not cause a problem.

A second legitimate ground for an
objection, however, is a great source
of deposition abuse. It is the “form
of the question” objection. Our rules
permit this interruption for a critical
policy reason. If a deposition wit-
ness later dies or moves away and
becomes unavailable, the deposition
can be introduced at trial as substan-
tive evidence. Suppose, however, the
deposition witness is asked a ques-
tion that would be objectionable at
trial, such as a question that is com-
pound, argumentative, or assumes
facts not in evidence. At trial the
Court would either have to exclude
the answer or allow it notwithstand-
ing its evidentiary flaw. To avert the
harsh extremes our rules allow the
lawyer at deposition to object to the
form of the question so the inquir-
ing lawyer has an opportunity to
“cure” the defect, by rephrasing the
question, and ask it without the flaw.
If the defect in the deposition ques-
tion is not “cured; then the answer
will likely be inadmissible at trial.

Other objections are routinely — but
improperly — made at depositions. For
example, objections such as hearsay and

relevance which go to the admissibility of
the answer cannot be cured by rephras-
ing the question. No objection needs to
be made at the deposition; admissibility
can be taken up in court. Unfortunately,
lawyers are not using the form objection
for its intended purpose. Instead, form
objections are being made to disrupt
the flow and impact of a deposition.
Like witness coaching, it’s cheating.
To ameliorate this abuse, we should
allow a lawyer to waive the opposi-
tion’s obligation to make the form
objection. Many lawyers, like me,
would rather risk trial inadmissibil-
ity to gain a deposition unencum-
bered by incessant objections.

The most effective way to stop
deposition abuse is to gently re-
mind your adversary at the outset
that you will not, during the adver-
sary’s depositions, interrupt legiti-
mate questions by coaching. Once
your deposition gets underway, if
the other lawyer objects, look not at
the lawyer but the witness and gen-
tly say, “Please answer the question”
Repeat the question if necessary, but
don’t look at the other lawyer — stay
locked on the witness.

Bullies not only are abusive at
depositions but also in written dis-
covery. Suppose a party seeks a copy
of any written statement the plaintiff
made at the scene of the crash. All
too often the following type of spe-
cious response is made to a request

for production under rule 34(a).
Here’s a typical response: “Objec-
tion. The question is vague and am-
biguous. It also seeks work-product
material and invades the attorney/
client privilege. In addition, the
question is overly burdensome and
cumulative and violates the state and
federal constitutions. Without waiv-
ing said objection, please see the at-
tached statement given to the police
officer?

This type of discovery bully uses
boilerplate gobbledygook to hedge:
maybe I'm hiding evidence, maybe
I'm not. I am giving you something.
If I am hiding evidence and I get
busted I'll try like heck to hide my
thievery of justice under my boiler-
plate objections. Besides, you can’t
file a motion to compel on every
case — you won'’t be able to afford
it. Judges are reluctant to intercede
and I will play that to my advantage.

Discovery abuse is so rampant I
sometimes don’t even request it be-
cause it isn’t worth the bother.
Oregon there are no interrogatories.
Nor does Oregon have expert or
lay witness disclosure. I cannot say
Idaho’s level of justice is better. We
sometimes have legitimate discov-
ery disputes that require us to make
objections and seek a protective or-
der. By and large, however, discovery
abuse has diminished the honor of
our process: let’s restore it.

In

Supreme Court Evidence Committee

son, Luke, in Moscow.

Tim Gresback, current ISB president, is a past president
of the Idaho Trial Lawyers Association as well as the
Idaho Association of Criminal Defense Lawyers. He is
certified as a civil trial specialist. He serves on the Idaho

advocacy at the University of Idaho College of Law for
10 years. He lives with his wife, Dr. Sarah Nelson, and

and taught trial
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SETTLEMENT CONSULTING

Structured Settlements
Proprietary Attorney Fee Structures
Lien Resolution Services

Medicare Set-Aside Solutions Audrey Kenney
Settlement Consultant

tel (208) 631-7298
akenney@msettlements.com

www.msettlements.com

Comprehensive Settlement Services

16  The Advocate - November/December 2015




Charles C. Crafts
(Withheld Suspension/Probation)

On September 23, 2015, the Ida-
ho Supreme Court entered a Disci-
plinary Order imposing a withheld
90-day suspension and a six-month
disciplinary probation regarding
Boise attorney Charles C. Crafts.

The Idaho Supreme Court found
that Mr. Crafts violated LR.P.C.
1.2(a) [Scope of Representation] and
I.LR.PC. 1.4 [Communication]. The
Idaho Supreme Court’s Disciplinary
Order followed a stipulated resolu-
tion of an Idaho State Bar disciplin-
ary proceeding in which Mr. Crafts
admitted that he violated those
Rules.

The formal charge case related
to Mr. Crafts’ representation of a cli-
ent in a breach of contract case, for
which he charged no fees. In that
case, Mr. Crafts did not respond to
the opposing party’s discovery re-
quests, motion for summary judg-
ment or motion for fees and costs.
He also did not appear at the hear-
ing on the motion for summary
judgment or adequately communi-
cate with his client about the status
of the case, including the entry of a
default judgment against the client.
As restitution in the formal charge
case, Mr. Crafts paid to satisfy the
judgment entered against his former
client and also paid attorney fees in-
curred by the client subsequent to
the entry of the judgment.

The Disciplinary Order provides
that the 90-day suspension will be
withheld and that Mr. Crafts will
serve a six-month period of proba-
tion, subject to the condition that he
will serve the withheld suspension
if he violates the terms of his proba-
tion or admits or is found to have
violated any Idaho Rules of Profes-
sional Conduct for which a public
sanction is imposed for conduct that
occurred during the probationary
period.

The withheld suspension and
probation do not limit Mr. Crafts’
eligibility to practice law.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, PO. Box 895, Boise, Idaho
83701, (208) 334-4500.

What if coverage benefits

exceeded your expectations?

Moreton & Company
bal Partner

Beyond what youd expect

We offer free services to
supplement your lawyers’
malpractice coverage.

With lawyers' professional liability coverage
from Zurich, you gain greater peace of mind
with free access to VersusLaw™ for online
research, a loss prevention hotline manned by
Hinshaw & Culbertson for free consultation
and the ability to report claims 24/7, toll-free.
It all adds convenience and cost savings to
your coverage benefits. For greater value.

Because change happenzy"

Z

ZURICH
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LETTERS TO THE EDITOR: TAKING A STAND AGAINST BULLYING

Professionalism takes
a collaborative approach

Dear Editor,

In reading the President’s articles
in The Advocate on bullying, one por-
tion in particular resonated strongly
with me — “Over the years I've seen
wonderful lawyers who are effective
problem-solving collaborators. I've
also encountered brilliant, hard-
charging, uncompromising trial at-
torneys. The former are often driven
from the profession by the latter” So
true. What a tremendous loss for our
profession.

I would classify myself as one of
the “problem-solving collaborators”
referenced in the article. I concede
that at times in the past 23 years of
practicing law, I have been close to
wanting to pitch this profession and
everyone in it. During those times,
being a bartender in Fiji seemed re-
ally, really attractive. At some point,
each of us does a personal analysis
and decides whether this short life
we are given should be filled with
the toxicity that is present in almost
every day of our work.

I have chosen to stay; not because
I enjoy the abuse, but because my
life is enriched by helping others.
I stay for my clients. Each time the
Bully frustrates me, I remind myself
of why I stay — when a client walks
out my door relieved because they
handed off their problems to me, I
feel good. When a client trusts me
to solve a problem, I am honored,
humbled, and motivated.

When 1 call opposing counsel
early in a case, to explore resolution,
and I am met with a “brick wall” an
unwillingness to consider the oppos-
ing concerns and discuss solutions,
or no verbal communication at all,
I admit, I become frustrated. More
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and more, over the past decade, I
have watched emails and letters re-
place telephone communication
and in-person meetings. More and
more, the first communication in a
case is a written demand or a threat,
rather than a cordial conversation to
determine if a quick, cost effective,
and appropriate resolution can oc-
cur. We can jump to incorrect con-
clusions by reading an email rather
than having a phone conversation,
in which inflections and context can
be gauged. We need to journey back
to conversations as our first line of
approach.

We should not adopt a no-holds-
barred, take-no—prisoners, antago-
nistic approach. We should work
professionally and courteously to
prepare the case and submit it to
the fact finder for a decision. That is
why we have a judicial system — for
someone else to decide our issues
and outcomes when we cannot do
so ourselves. These proceedings are
adversarial, yes — but, they do not
need to be acidic or acrimonious.
Webster’s Dictionary defines “adver-
sarial” as “involving two people or
two sides who oppose each other”

As in a sporting event, “adversar-
ial” does not mean that the compe-
tition must be hostile, nasty, or un-
professional. Good sportsmanship is
a tenant that should carry from the
field to the courtroom. I've walked
away from trials with great affinity
and respect for my opposing coun-
sel, and I've walked away thinking
opposing counsel should be barred
from the profession.

It is my hope that the Bar’s push
for civility among our ranks gains
traction in our professional commu-
nity and makes a positive impact. I
enjoy working collaboratively with
another attorney to solve our clients’

problems. Those moments make me
happy, fulfilled, and proud to be a

lawyer.

Erika Grubbs
Winston & Cashatt
Coeur d’Alene

Bullying affects subordinates
and friends, too

Dear Editor,

I'm grateful that the ISB is start-
ing a public conversation among
Idaho attorneys to address bullying
within our profession. The hardest
parts of this job for me are the an-
tagonism and pressure to character-
ize everything as a win or loss. As
you discussed, the bullying between
opposing counsel is an obvious is-
sue. We can also look closer to home
and see how we treat our colleagues
within a firm, including junior attor-
neys, paralegals, and assistants. Many
high performing lawyers are very
good at exploiting the failures of
others and hiding their own weak-
nesses — that’s how they win cases. As
a result of being very good at those
things, they can become overly critical
of and condescending to their sub-
ordinates, jumping on their mistakes
instead of being helpful or support-
ive. Unfortunately, these workplace
tactics often bleed into personal lives
and we treat our lovers and friends to
similarly toxic conversations. When
examining bullying behaviors in our
profession, we should look at how
we communicate to people both on
and off “our team.”

This conversation has the poten-
tial to create some real healing in our
communities. When lawyers treat
each other better, will clients do the
same? By increasing the amount of
positive and productive interactions
we create, I believe we can do a lot
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to reduce the pain and confusion
suffered by people in distress, expe-
riencing shifting priorities, and cop-
ing with life changing decisions.

Kelsey Jae Nunez
Kelsey Jae Nunez LLC
Boise

The best lawyers solve
problems, not create them

Dear Editor,

The columns of ISB President
Tim Gresback in the last two issues
of The Advocate have been some of
the most honest and helpful I have
read. I look forward to an open dia-
logue among our colleagues on the
ideas and suggestions discussed.

To me, the finest practitioners of
the law are those who zealously rep-
resent the interests of their clients
while doing so with competency,
integrity, respect, and morality. They
focus on resolving the problem in
a way that is acceptable in the long
run — many times “resolving” rather
than “solving” the matter. They at-
tend to the problem rather than the
personalities and they can disagree
without it becoming a competition
or personal.

The practice of law can certainly
be done in a disruptive way but such
an approach is much less pleasant,
has fewer intellectual and spiritual
rewards, and distributes far less hap-
piness for all involved. An attorney,
with the great power and responsi-
bility that comes with that, should
be a healer and problem solver.

There is plenty of harshness and
injustice in this world. An attorney,
no matter who they serve, should
not contribute to it.

Randy Fife
City of Idabo Falls
Idabo Falls

Working with a bully takes skill

Dear Editor,

I found the article Confessions of
a Recovering Bully to be refreshingly
relevant and candid. As an attorney,
I have dealt with several bullies over
the years both in my dispute resolu-
tion practice and in my transactional
practice. Bullies are so difficult and
shattering to spirits and psyches that
I have become determined to figure
out how to crack their code. That is
why I devote an entire segment of
my dispute resolution workshops
to dealing with the bully personal-
ity (something I call “Busting the
Bully”).

Tricks and tools for busting bul-
lies come from understanding them
from the inside out. The bully oper-
ates from a different paradigm than
most people. Their world is one of
scarcity, not abundance; of fear, not
security; and of suspicion, not trust.
Win/lose is the operative paradigm,
not win/win. The bully sees threats
everywhere. It is as if they live in a
war zone even though no one else
wants to fight. It is impossible to
change their minds on this, so part
of the engagement with a bully has
to be the powerful fight: not disre-
spectful, not abusive, but powerful.
Bullies respond to power and will
make concessions to powerful oppo-
nents. Stand strong and don’t be too
nice. Find leverage to trigger fear in
the bully because bullies often back
off or compromise when fearful.

I like to think of bullies as army
tanks. They fire out missiles and let
nothing in. That means they don’t
listen, they don’t negotiate reason-
ably, they attack, they diminish, they
don’t take responsibility, and they
fire out their one-sided, black and
white view of things and call it Real-
ity. Again, it is war for the bullies.

In war, people don’t talk about gray
areas and compromise. Your most
powerful tool with a bully is to stress
your facts and leverage points and
keep it simple and strong. Stay away
from the gray.

On the bright side, bullies are real
people who crave connection and
don’t have much because they are so
difficult. Connection is leverage so
while fighting the fight, always be re-
spectful and always try to find some
point of connection. Then build it.
Build it every day, every way you can.
Talk about the connective point ev-
ery time you talk to the bully. In the
end, most bullies can’t help but cave
to connection, allowing the para-
digm to soften and some peace to
enter the warzone.

Rebecca BW. Anderson
Jones Gledhill Fubrman Gourley, P.A.
Boise

Professionals deserve
referrals; bullies do not

Dear Editor,

All attorneys swear to represent
clients with “vigor and zeal” There’s
nothing wrong with using the law
and rules to their full extent to repre-
sent clients vigorously and zealously,
but it crosses the line of profession-
alism when attorneys attempt to use
bullying and intimidation as tactics
to achieve their client’s objectives.
Attorneys that bully others are the
reason for most negative lawyer ste-
reotypes and jokes. They make the
entire profession look bad, which is
why I make it a point to never refer
a potential client to such an attorney.

Robert ]. Taylor
Taylor Law & Mediation PLLC
Mountain Home
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Coaches get ready for Mock Trial

BOISE — On Saturday, October 24,
2015, the Law Related Education
Program held its first ever Coaches’
College, which was open to both
teacher sponsors and attorney coach-
es. Participants in the Coaches’ Col-
lege learned from experienced mock
trial coaches and judges about the
best practices for running a mock
trial program and preparing stu-
dents to compete in the upcoming
mock trial season.

ALPS will help with a mentor match

IDAHO — ALPS Attorney Match is
a new memeber benefit that allows
attorneys to create an online profile
geared toward building a network of
potential mentorships and mentees.
Whether you are looking for a suc-
cessor upon retirement, are seeing to
become a solo practitioner or want
to network in general, ALPS can as-
sist you with potential matches in
your area. Visit www.alpsattorney-
match.com for more information.

Constitution Day celebrated
with lecture

The University of Idaho College
of Law hosted Constitution Day
events in Moscow and Boise Sep-
tember 17. In Moscow, Peter Alexan-
der, former dean of Southern Illinois
University and author of It Takes a
Village, a book about the segregated
school system that existed in Hill-
burn, New York
until 1943, spoke
in the courtroom.
In Boise, the Col-
lege of Law host-
ed a CLE panel
discussion about
the importance of Peter Alexander
civic education in
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democracy. Panelists included Jus-
tice Joel Horton ‘85, Judge Melissa
Moody, Judge Monty Berecz, and
Attorney General Lawrence Wasden
’85.

Concordia helps people with advice

BOISE — Concordia Law’s Housing
Clinic opened its doors in Septem-
ber. The Housing Clinic is staffed
by law students
who are partici-
pating in a spe-
cialized  course
on tenant rights,
laws, and protec-
tions.  Students
are responsible for
intake and screen-
ing, interviewing
and representing
clients, as well as
handling mediations and hearings
in housing court. All student work
is completed under the supervision
of Concordia Law’s Director of Clin-
ical Education, Latonia Haney Keith.

Latonia Haney Keith

Idaho Legal Aid Services, Inc. receives
$276,000 pro bono innovation grant

BOISE — The Legal Services Corpo-
ration has awarded ILAS a 24-month
$276,000 Pro Bono Innovation Fund
grant to create a Pro Bono Oppor-
tunities website that will make pro
bono services a more robust part of
Idaho’s low-income legal service-
delivery system. Idaho Legal Aid
Services will partner with the Idaho
Volunteer Lawyers Program on the
project.

This portal will create a search-
able online space where Idaho at-
torneys can find statewide pro bono
opportunities. The goal is to help
improve services to low-income cli-
ents by increasing pro bono repre-
sentation and expanding the cases

and services for which attorneys can
volunteer.

“Competent legal representation
is a foundation of our legal system
and necessary to protect the consti-
tutional rights of the people,” said
U.S. Rep. Raul Labrador (R-Idaho).
“Thousands of low-income Idaho-
ans rely on volunteer lawyers, par-
ticularly in civil matters. Providing
attorneys an online portal to search
for cases of interest promises to im-
prove the quality of justice in our
great state”

The Idaho Volunteer Lawyers
Program currently relies on a tele-
phone-based system for placing cli-
ents with attorneys. The web portal
will allow attorneys to search case
opportunities by criteria such as le-
gal issue, geographic area, veteran’s
status, and other factors. If no case
opportunity meets their search cri-
teria, the system will be able to au-
tomatically notify them when cases
that do meet their criteria are posted.

Idaho Legal Aid Services is one of
15 recipients of LSC’s $4 million Pro
Bono Innovation Fund, a competi-
tive grant program that invests in
projects that identify and promote
replicable innovations in pro bono
for low-income legal aid clients. This
is the second year LSC was awarded
the funds.

New Appellate Handbook Available

The Appellate Practice Section
has released its new edition of the
Idaho Appellate Handbook. The
cost is $100 for IAPS members and
$150 for non-members. The Hand-
book contains 14 chapters focused
on Idaho appellate practice. It is pro-
vided as a searchable PDF with hy-
perlinks to statute, rule, and case law
citations. It is available for purchase
through the Idaho State Bar.



ALTERNATIVE DISPUTE RESOLUTION
GRANT T. BURGOYNE

Certified Professional Mediator
AV Rated Attorney

On State and Federal Court
Mediator Rosters

Serving Idaho Attorneys and their Clients

e Employment e Contracts e Torts e Commercial
e Personal Injury e Civil Rights

(208) 859-8828
Grant@ADRidaho.com

(208) 376-7728

P.0) Box 4753

e L www.idchildsupport.com
Boise, TIDI 83711 '

Since 1972

John Glenn Hall Company
PO Box 2683
Boise ID 83701-2683
(208) 345-4120
www.jghco.com

m jghall@jghco.com o
. A Photography
i\“\l Deposition Video ’

Depo Broadcasting
Medical Exam Video IME DME
Questioned Photo Video Examination

What’s John Doing Now?

a7/ &/ N

QnA. Court Reporting, LI.C

208.484.6309
www.QnAcourtreporting.com
realtime@nA@msn.com

Lori A. Pulsifer, CSR, CCR, RDR, CRR
Certified in Idaho since 1987

f ) i,
| f J Facebook.com/realtimeQnA

" | LinkedIn.com/in/realtime@nA

Twittercom/realtime QnA

The spoken word perishes; the written word remains.
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Executive Director’s Report

Pro Bono Heroes

Diane K. Minnich
Executive Director, Idaho State Bar

nce again, I encourage
you to attend the reso-
lution meeting in your
judicial district (sched-
ule on page 26.)

In addition to presenting the pro-
posed resolutions, we will present
the professionalism, pro bono and
retiring judge awards. The 2015 Pro
Bono honorees are:

2015 Pro Bono Awards

1 District: David K. Robinson
David K. Robinson Jr, attorney at
law, Coeur d’Alene

This pro bono award is given for
Mr. Robinson’s work in a guardian-
ship that began in February 2010.
Mr. Robinson represented a mother
in a highly contentious and convo-
luted matter involving her minor
child and another relative who was
seeking guardianship. The case in-
volved mountains of pleadings, nu-
merous hearings,
repeated  efforts
at mediation, and
a great number
of witnesses and
counselors, teach-
ers, medical care-
givers, and special
needs providers.
Thanks to the
amazing dedica-
tion of this volunteer, his client’s
objectives were ultimately achieved
and mother and child are doing well.
Mr. Robinson donated hundreds of
hours of his time to provide access

‘i -'." A
David K. Robinson
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to the judicial process for this moth-
er. A pro bono award may seem to
be very small thanks for such an ex-
traordinary effort, but the Bar and its
members must recognize the neces-
sity of a volunteer in these kinds of
matters and thank Mr. Robinson as
best we can.

15t District: Howard A. Funke
Howard Funke & Associates, PC,
Coeur d’Alene

The primary reason for this nom-
ination is the culture of pro bono
that Mr. Funke fosters within his
firm. This is evidenced by encourag-
ing associates to participate in Bar
activities and in choosing pro-bono
cases to appear in local courts on be-
half of Idahoans who are financially
disadvantaged.

Attorney Mariah Dunham shared
this remark, “I remember being as-
signed to interpret an out-of-state
will when the elderly testatrix, who
now resides in Idaho, had questions
regarding the en-
forceability  and
recognition of her
will. I know that
the elderly lady
was expecting to
pay for the servic-
es rendered, but
I also know that
Howard knew her
to be of limited
means. After meeting with the client
and answering her questions, I asked
Mr. Funke on how I should bill the
time spent on the matter — his an-
swer: “pro bono”

Howard A. Funke

“Honestly, I cannot remember
a single time when Mr. Funke has
turned down a request from me or
one of this firm’s other attorneys
when approached with a request to
do pro-bono work. I do not know of
many firms, small firms especially,
where such dedication to pro-bono
is fostered and encouraged”

2" District: Deborah L. McCormick
McCormick Law Office, Moscow

Family law cases often involve
difficult emotional issues that take
considerable time to resolve. Ms.
McCormick had already represented
a mother for a couple of years in
an ongoing pro bono custody case
when, in May 2013, she agreed to
take on representation of the same
client who was then seeking termi-
nation of the father’s parental rights.
Ultimately the termination case was
dismissed and the focus reverted
back to the custody proceedings.
However, having a court-appointed
attorney for the incarcerated father
in the termination
case helped him
understand what
were and were not
reasonable expec-
tations on his part.
That work, in
turn, helped Ms.
McCormick’s  cli-
ent feel comfort-
able with dismiss-
ing the termina-
tion case. Ms. McCormick reported
33 hours donated to this particular
phase of the custody dispute but, sig-
nificantly, also observed that “things
have gone smoothly since”

Deborah L.
McCormick



3" District: Reese E. Verner
Lifetime Achievement
Solo practitioner, Nampa

The Idaho Volunteer Lawyers
Program nominates Reese Verner
for a “Lifetime
Achievement
Award” for his
pro bono service.
Mr. Verner claims
that he retired
this year. We can-
not confirm that,
but we do know
that Mr. Verner
served as pro bono
counsel on 23 IVLP pro bono cases
between 1995 and 2014. Most of
these cases were guardianships and
all were for low-income people in
the Third Judicial District. Mary
Hobson, who recruited attorneys
for pro bono cases for the past nine
years commented, “Mr. Verner was
always so gracious and always said
‘yes’ when we asked him to serve as
pro bono counsel. He helped many
families through the years and he
will be sorely missed”

Reese E. Verner

3" District: Barbra Ferre
Canyon County Public Defender,
Nampa

Ms. Ferre was a relatively new
member of the Idaho Bar when
she took on the representation of a
mother who was seeking modifica-
tion of a custody order. The couple
had two pre-teen children who were
in the mother’s primary care but
who spent most weekends with their
father. Unfortunately, the abusive
and irrational behavior that caused
the initial breakup between the par-
ents continued. One evening, while
the children were visiting their fa-
ther, Ms. Ferre’s client received a call
from the police asking her to pick
up the children because their father

was being arrested and his new wife
(who was the victim of the father’s
latest abuse) did not want the chil-
dren. A short time later the father
was arrested on other charges when
he attacked Ms. Ferre’s client’s new
husband when he
attempted to pick
up the children.
Ms.  Ferre spent
60 hours on this
pro bono proj-
ect while manag-
ing to negotiate
a settlement that
achieved her cli-
ent’s  objectives
in the modification case and added
stability to the lives of these young
children.

IVLP also wishes to recognize
Kerry Michaelson acted as a mentor
to Ms. Ferre on this matter.

-
Ajr

Barbra Ferre

4t District: Scott L. Rose
Solo practitioner, Boise

In May of 2014, Mr. Rose took on
three separate cases — custody, child
support,and guardianship — for one
pro bono client who was incarcerat-
ed. Mr. Rose donated more than 230
hours to these matters for a client
whom few volunteers would consid-
er, due to her criminal background
and mental health

issues. Since her
legal  problems
concerning  her

children were civil
in nature, with-
out Mr. Rose she
would have no
ability to present
her case in the ad-
ministrative  pro-
ceeding and in court matters. Mr.
Rose was able to resolve her child
support matter and her custody case.
He remains attorney of record on
a guardianship. Mr. Rose’s willing-

Scott L. Rose

ness to help this client and many
others through some of the most dif
ficult matters imaginable makes him
more than deserving of the award, al-
though he would be far too modest
to admit it.

4t District: Thedore S. “Ted” Tollefson
Office of the Attorney General,
Boise

In December 2013, Mr. Tollefson
agreed to assist a mother with a cus-
tody modification case concerning
her daughter. The parents had been
in a high-conflict custody battle over
their now 12-year-old child since sep-
arating in 2003. Her own experience
with the father had been emotion-
ally and sexually abusive. Although
her daughter was now complain-
ing of similar issues with the father,
the mother was not able to obtain
help for her and was gradually be-
ing isolated from the daughter and
pushed out of decisions concerning
her mental health care. When the
mother finally obtained a protec-
tion order for the child, the father
responded with yet another modifi-
cation petition — this time for sole
legal and physical custody. He was
being represented by able and tena-
cious counsel. It was at this point
that Mr. Tollefson stepped in. He ex-
pended over 150
hours in defend-
ing the protection
order for the child
on appeal, appear-
ing in court nu-
merous times, and
preparing the case
for trial, includ-
ing dealing with
expert witnesses,
home studies, and various motions.
Ultimately Mr. Tollefson managed
to negotiate a settlement agreement
that resolved the issues to the moth-
er’s satisfaction and in a manner that

Thedore S. “Ted”
Tollefson
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protected the best interests of the
child. The client described her reac-
tion as “ecstatic”

4™ District: Kersti H. Kennedy
Canyon County Public Defender,
Nampa

Ms. Kennedy agreed to represent
a mother in a custody case involving
her two pre-teen children. The fam-
ily history was a difficult one. The
mother was the primary breadwin-
ner, but the father was a poor stay-
at-home dad. He often neglected to
change diapers and failed to feed the
children regularly. When the moth-
er’s 14-year-old niece came to live
with them, the mother was relieved
that someone she could trust would
be looking out for the children while
she worked. Unfortunately, she mis-
judged the situation. At first she only
noticed behavior she considered
“odd;” but when she found the father
and niece had been exchanging sex-
ually explicit materials through tex-
ting, she contacted police. Eventually
the father was convicted of lewd
conduct with a person under age 16
and sent to prison. His prison expe-
rience did not go well. He repeat-
edly committed acts that prevented
his parole. In January 2014, he was
given another tentative parole date.
It was at that point the mother de-
cided she had to have a custody or-
der that would protect her children,
particularly the younger daughter.
Ms. Kennedy agreed to help her. The
father responded seeking a 50/50 ar-
rangement  that
the mother found
totally unaccept-
able. Through Ms.
Kennedy’s efforts,
which  included
the donation of
45 hours of ser-
vice in litigation
and negotiations,

Kersti H. Kennedy
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the mother was able to obtain a cus-
tody order that achieved her objec-
tives for protection of the children.
Ms. Kennedy also agreed to continue
to stay involved to help with any is-
sues in enforcing the custody order.
Ms. Kennedy reported to IVLP that
“Imother] was a great pick for a cli-
ent for me. I think she’s on her way
to really improving her life”

4t District: Joe R. Larson
Solo practitioner, Boise

Mr. Larson was new to the Idaho
Bar, but not to the practice of law. In
September 2013 he agreed to assist
a Boise man with an eviction that
followed a bank foreclosure. The cli-
ent was the homeowner but he had
not been able to stop the foreclosure
and was now faced with having to
move out of his home. Mr. Larson
describes the client as “difficult” in
that he had both physical and men-
tal health issues and was “a very
poor historian” (meaning he could
not remember what had happened
in the communications with the
bank and that he had difficulty com-
municating with the bank and with
Mr. Larson). From a legal perspec-
tive there would be no solution that
offered the client the opportunity to
stay in the home. What the client
needed was time to figure out where
he could go and obtain cash to be
able to move. Mr. Larson was able
to negotiate with the bank’s counsel
to achieve those goals. More impor-
tantly, he was able to help the client
work through the
anger and frus-
tration he had
developed in the
years that led up
to this crisis. But
it was still not an
easy case. The
bank’s  counsel
had agreed to pay

Joe R. Larson

The client was the homeowner
but he had not been able
to stop the foreclosure
and was now faced with having
to move out of his home.

a sum in cash to the client, but then
retained half of the sum until the
home was inspected and deemed
to be in good shape. Mr. Larson re-
ceived word that the house had not
passed inspection. He was forced to
round up the client and take him
to the home to determine what was
to be done. Then he tracked down
helpers for the client to get the
home in shape (he says he drew the
line at actually doing the cleaning).
The client ultimately received all the
promised cash. At times the client
was angry with Mr. Larson that he
had not saved his home but, after
the matter was concluded, he real-
ized he had been relieved of a bur-
den that had been holding him back
and he was most appreciative of Mr.
Larson’s service.

IVLP would
knowledge Sunrise Ayers of Idaho
Legal Aid Services who acted as Mr.
Larson’s mentor since post-foreclo-
sure evictions were not a part of his
prior experience.

also like to ac-



5t District: Kirstin K. Dutcher
Lawson Laski Clark & Pogue, PLLC,
Ketchum

Ms. Dutcher volunteered to rep-
resent a low-income mother in a
custody and paternity action. Her
client was the defendant who was
impregnated by a neighbor — a
married man with several sets of
children born out of wedlock. Ms.
Dutcher found the background of
the relationship very disturbing, to
the point that she concluded that
the neighbor was physically and ver-
bally assaulting the client at the time
she became pregnant. He was upset
that the mother had put his name
on the birth certificate and was ask-
ing for support, so he retaliated by
filing a custody action seeking a
50/50 shared custody arrangement
under which the child would spend
6 months with father and 6 with the
mother. The baby was only three
weeks old at the time this action was
filed. Ms. Dutcher reported to IVLP:

“[Als a mother, I was shocked
that he would request separating a
child from his mother during this
very important time of attachment.
The father was calling the police to
take the baby away from her. The
father and mother lived in govern-
ment subsidized housing and his ha-
rassment made her feel very insecure
and unsafe. I took the case knowing
that the plaintiff was a litigious indi-
vidual representing himself in many
civil cases and taking a criminal case
of statutory rape to trial”

It was a hotly contested matter
that involved questions of support,
custody, and child safety and well-be-
ing. The child’s father was zealously
represented by retained legal coun-
sel who argued that a father can raise
an infant and that there would be
no emotional damage to the infant
if it was taken away from his mother

for long periods of time. The par-
ties had a child evaluation conduct-
ed and several motions were heard
Ultimately,
Ms. Dutcher was able to negotiate a
settlement agreement that accorded
her client primary physical and resi-
dential custody and allowed super-
vised visits for the
father following a
graduated sched-
ule. The planned
schedule provided
for father’s time
with the child to
increase in Stages, ity K. Dutcher
assuming that he

complied  with

the requirements of each succes-
sive stage of the plan. This arrange-
ment served the best interest of the
child without hindering his ability
to attach to the primary parent. Ms.
Dutcher also succeeded in negotiat-
ing a satisfactory child support ar-
rangement on behalf of the mother.
This kind of matter can be difficult
and time-consuming, but is terribly
important to the clients. Those who
cannot afford to pay legal counsel of-
ten suffer, especially where the other
parent is represented. Ms. Dutcher
reported donating 84 hours on this
case.

in front of the court.

6" District: Kenneth E. Lyon
Lifetime Achievement

Solo practitioner, Pocatello

In November 2014, Mr. Lyon
closed a bankruptcy case for a
Pocatello man who had filed Chapter
7 bankruptcy. He spent 12.75 hours
on that project. Mr. Lyon also closed
a bankruptcy for another Pocatello
man in October 2014; he donated
10 hours on that case. Earlier in
October 2014, he closed a bank
ruptcy file for a woman who lived
in Pocatello. She had decided not

to pursue her case, so Mr. Lyon re-
ported only 4 hours in connection
with that matter. Handling three
pro bono matters in a single year
would easily qualify Mr. Lyon for a
pro bono award. Although debtors
often attempt to file without repre-
sentation, many debtors (and not a
few attorneys) find
the federal bank-
ruptcy court’s
terminology, pro-
cedures, and rules
overwhelming.
Having an expe-
rienced  attorney
like Mr. Lyon de-
termines wheth-
er a person will
achieve the benefits of a bankruptcy
discharge in many cases. Ken Lyon
deserves a pro bono award for his
work in 2014. However, if we step
back a bigger picture emerges. Since
1993, Mr. Lyon has worked with
IVLP on 51 pro bono cases. He has
one open now. His extraordinary
generosity has made a huge differ-
ence in the lives of many people in
his community.

Kenneth E. Lyon

6 District: Shane Reichert
Kumm & Reichert, PLLC, Pocatello

Mr. Reichert joined Kelly Kumm
as a partner in 2013. Mr. Reichert
is extremely busy, but is always pre-
pared and willing to fight hard for
the volunteer and the children as a
Court Appointed Special Advocate
(CASA) volunteer. Mr. Reichert has
taken more than

one case at a time
and  volunteers
ask to have Mr.
Reichert represent
them as he has the
reputation of be-
ing a wonderful
pro bono attorney.

P add

Shane Reichert
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6" District: Stratton Laggis
Kumm & Reichert, PLLC, Pocatello

Mr. Laggis recently became an
Idaho licensed attorney and is an
associate  attor-
ney at Kumm &
Reichert, PLLC,
which houses the
only actively prac-
ticing three-gen-
eration  attorney
family in Idaho.
Upon graduation
from  University
of Idaho College
of Law in December of 2013, Mr.
Laggis jumped right into his com-
mitment to volunteer. Individuals
who he has represented through
the Court Appointment Special
Advocate (CASA) program have
commented that he is very hands on
and offers his expertise on how the
volunteer approaches their investiga-
tion and writing their reports. Mr.
Laggis took two cases right away and
the volunteers really enjoy working
with him.

Stratton Laggis

7' District: Bryce C. Lloyd
Blaser, Olesen & Lloyd, Chartered,
Blackfoot

Mr. Lloyd agreed to represent a
father who had been his daughter’s

primary caregiver since the girl was
removed from her mother’s home

by Child Protection Service five years
previously. He had also been granted
full custody by the court. However,
the mother had recently filed for
modification and Mr. Lloyd’s client
felt he was simply
not able to effec-
tively litigate the
case without help.
He was probably
right.  The case
was a difficult and
complex one that
involved  allega-
tions of sexual
abuse of the minor
child and criminal
charges against the mother, who had
retained her own attorney. Mr. Lloyd
generously donated considerable
time as well as travel to see the mat-
ter through a contested proceeding
that resulted in a court order in favor
of his client, enabling him to retain
custody and protect the child.

Bryce C. Lloyd

7" District: Charles E. Cather l11
and Benjamin C. Ritchie
Moffatt Thomas, Idaho Falls

Guardianships for minor children
can often be straight-forward matters
where everyone agrees a guardian is
needed and that the right person has
agreed to take on the responsibility.
The case that Mr. Cather and Mr.
Ritchie undertook was not such a
matter. Their case involved a 14-year-
old boy whose mother had passed

away 7 months previously. The boy’s
adult halfbrother had moved back
to Idaho to care for him and get him
into counseling to cope with the loss
of his mother. The boy had little rela-
tionship with his
father (seeing him
rarely prior to his
mother’s  death).
Suddenly the fa-
ther reappeared
and pulled the
child out of coun-
seling and took
him on a “road
trip” for roughly
a month. When
they returned to
Idaho, the boy was
able to escape and
reunite with his
half-brother. The
father called the
police, who were
not  convinced
the boy should
return to his fa-
ther. Police urged the halfbrother
to file for guardianship. He was able
to do so with the help of Mr. Cather
and Mr. Ritchie. The boy’s father
arduously opposed the guardian-
ship, which involved two contested
hearings and numerous witnesses.
Eventually these generous volun-
teers prevailed and the brothers were
united in a permanent guardianship
under which the boy felt comfort-
able and secure.

Benjamin C. Ritchie

2015 District Bar Association Resolution Meetings

District Date Ethics CLE Resolution Mtg. City Location
First Judicial District Thurs., Nov. 5 10:30 -11:30 a.m. | Noon Coeur d’Alene | North Idaho College Student Union
Second Judicial District | Thurs.,, Nov.5 | 4:30-5:30 p.m. | 6:00 p.m. Clarkston, WA | Quality Inn
Third Judicial District Thurs., Nov. 19 | 4:30-5:30 p.m. | 6:00 p.m. Nampa Hampton Inn
Fourth Judicial District | Thurs., Nov. 19 | 10:30 -11:30 a.m. | Noon Boise Owyhee Hotel
Fifth Judicial District Wed., Nov. 18 | 4:30-5:30 p.m. | 6:00 p.m. Twin Falls Canyon Crest Event Center
Sixth Judicial District Wed., Nov. 18 | 10:30 -11:30 a.m. | Noon Pocatello Juniper Hills Country Club
Seventh Judicial District | Tues., Nov. 17 | 10:30 -11:30 a.m. | Noon Idaho Falls Marriott Residence Inn
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Commercial Law and Bankruptcy Issues Affect Us All

Alexandra Caval

ankruptcy is the legal
labyrinth that impacts
every other field of law
yet remains an enigma
to non-bankruptcy attor-
neys. Bankruptcy halts the division
of property in divorce proceedings.
It can mean that business partners
may wake up and find themselves
with a new business partner who
goes by the name of “bankruptcy
trustee” Bankruptcy can even halt
a personal injury lawsuit from pro-
ceeding if the asset was not properly
disclosed in the plaintift’s bank-
ruptcy case. In short, bankruptcy
has serious implications.

As a bankruptcy attorney, I enjoy
making order out of financial chaos
and crafting the most painless path
possible toward debt relief for my
clients. Each client also presents
new challenges and an opportunity
to learn. While practicing bankrupt-
cy can be described as challenging
at times, it cannot be described as
boring.

As this year is drawing to a close,
the Commercial Law and Bank-
ruptcy Section is preparing for its
upcoming 34" Annual Seminar
in Idaho Falls on February 18 - 20
2016. We also continue to support
teams from the University of Idaho
College of Law and Concordia as
they participate in bankruptcy moot
court competitions. Lastly, we help

our members stay abreast current
developments in the law.

In this issue of The Advocate, we
have partnered with the Employ-
ment Law Section to explore em-
ployment law issues that arise both
within bankruptcy and outside of it.
Look inside this issue to learn how
to utilize various expert witnesses in
employment cases to prove damage,
establish the element of causation
and how to comply with the new
requirements for disclosing expert
witnesses in light of the recent rule
changes.

Explore the potential pitfalls that
employers face when drafting sever-
ance agreements.

Discover whether pension
plans are insulated in bankruptcy
or whether those plans can be
modified under the supervision of a
bankruptcy judge.

Lastly, learn about the tools avail-
able to employment law litigators

As a bankruptcy attorney,
| enjoy making order out
of financial chaos and crafting
the most painless path possible
toward debt relief.

when the other side seeks bankrupt-
cy relief. I hope that the informa-
tion in this issue sheds some light
on the obscure nexus between bank-
ruptcy and employment law.

Alexandra Caval is a bankruptcy attorney in Twin Falls,
Idaho. She represents consumer and business clients in
bankruptcy proceedings under various chapters of the
Bankruptcy Code. She is a graduate of the University of
Idaho College of Law and is a member of the Commer-

cial Law & Bankruptcy Section.

Chairperson

Randal J. French

Randal J. French, PC

PO Box 2730

Boise, ID 83701

Phone: (208) 383-0030

Fax: (208) 383-0412
rfrench@bauerandfrench.com

Vice Chairperson
Robert J. Maynes

Maynes Taggart, PLLC

PO Box 3005

|daho Falls, ID 83403
Phone: (208) 552-6442
Fax: (208) 522-1334
mayneslaw@hotmail.com

Commercial Law & Bankrupcty Section

Past Chairperson
Catherine L. Dullea
Catherine L. Dullea, Chtd.
101 N. 4th Avenue, Ste. 204
Sandpoint, ID 83864
Phone: (208) 265-2276
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What Happened to My Pension Plan?!?
Pension Fund Claims, Contracts, and Bankruptcy

Matt Christensen

magine the following scenario:

You are a 72-year-old man. The

40 years prior to your retire-

ment at age 65 you worked for

a small Idaho town in eastern
Idaho'. At the time you retired, you
had earned a pension, which was to
pay 75% of your last salary for the
rest of your life, with a 296 cost of liv-
ing increase every two years. For the
past five years, however, the town has
suffered from a severe loss of funds,
caused in large party by budget de-
creases from the state of Idaho and a
general exodus of residents from the
small town you worked and grew up
in (with significant decreases in tax
revenue). Based on this loss of funds,
the town has been unable to pay
your full pension payments for the
past three years — averaging only a
50% payment per month. Luckily,
you also qualify for social security,
so you’re able to just scrape by each
month. The town, however, is now
severely in debt, owing millions of
dollars on bonds and other credit ar-
rangements. The town recently filed
a Chapter 9 bankruptcy petition
(with the permission of the State
of Idaho) to reorganize and restruc-
ture its debts, including the pension
claims and pension contracts. Are
you ever going to see the past three-
years of unpaid amounts?

This article first addresses Idaho’s
legal restrictions on changes to re-
tirement plans, followed by a discus-
sion of approaches taken by other
states. Two recent bankruptcy cases
are then discussed, involving the
City of Detroit and City of Stock-
ton, and specifically the bankruptcy
court’s orders allowing changes to
seemingly protected retirement plan
benefits. The lessons from Detroit
and Stockton are then applied to po-
tential situations in Idaho, including
the hypothetical outlined above.
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Alterations of employees’ pension rights must bear some material
relation to the theory of a pension system and its successful operation,
and changes in a pension plan which result in disadvantage to
employees should be accompanied by comparable new advantages.”

— Idaho Supreme Court in

Nash v. Boise City Fire Department (1982)

Idaho restrictions on contracts
and pension plan modifications

Both the U.S. and Idaho constitu-
tions protect contract rights. Article
1, Section 10 of the federal constitu-
tion prohibits states from passing
any laws “impairing the Obligation
of Contracts”? Article 1, Section 16
of the Idaho constitution also pro-
hibits the same.’ The Idaho Supreme
Court long ago ruled that impairing
a contract means taking from a party
a right to which he is entitled by its
terms” or “depriving [a party] of the
means of enforcing such a right™
In applying this statute to public-
employee pension plans, the Idaho
Supreme Court stated that “the
rights of employees in pension plans
such as Idaho’s Retirement Fund Act
are vested, subject only to reason-
able modification for the purpose
of keeping the pension system flex-
ible and maintaining its integrity®
The Idaho Supreme Court further
explained that “[to] be sustained as
reasonable, alterations of employ-
ees’ pension rights must bear some
material relation to the theory of a
pension system and its successful
operation, and changes in a pension
plan which result in disadvantage to
employees should be accompanied
by comparable new advantages’®

Consequently, while current Idaho
Supreme Court authority appears
to allow modifications to pension
plan benefits, those modifications
must be related to the “theory of a
pension system” and provide for off-
setting additional benefits if benefits
are removed.

Other states’ pension plan protections

On the other hand, several other
states provide more robust protec-
tion for pension plan benefits. For
instance, the Michigan constitution
provides that “[the] accrued finan-
cial benefits of each pension plan
and retirement system of the state
and its political subdivisions shall
be a contractual obligation thereof
which shall not be diminished or
impaired thereby?” Similarly, Cali-
fornia enacted legislation specific to
its California Public Employees’ Re-
tirement System (“CalPERS”). Cali-
fornia’s statute specifically protects
the CalPERS pension plans from a
Chapter 9 bankruptcy filing:

Notwithstanding any other
provision of law, no contract-
ing agency or public agency
that becomes the subject of
a case under the bankruptcy
provisions of Chapter 9 ... of
Title 11 of the United States



Code shall reject any contract
or agreement between that
agency and [CalPERS} pursu-
ant to Section 365 of Title 11 of
the United States Code or any
similar provision of law ..”

Notwithstanding these very spe-
cific provisions, and the safeties pro-
vided by the Michigan constitution,
both protections were recently tested
by the bankruptcy filings of the City
of Detroit and the City of Stockton.

Stockton and Detroit bankruptcies

The City of Stockton filed a
Chapter 9 bankruptcy petition on
June 28,2012. Shortly thereafter, the
City resolved to reduce the funding
for certain retirement benefits. A
class action lawsuit was subsequent-
ly filed, seeking an injunction from
the bankruptcy court requiring the
City of Stockton to continue fund-
ing the retirement benefits.* The
court denied the injunction, citing
Section 904(2) of the Bankruptcy
Code, which prohibits the bank-
ruptcy court (unless its part of a
proposed plan of adjustment in the
Chapter 9 case) from “interfering
with any of the property or revenues
of the debtor?® Later, after the court
allowed the bankruptcy case to pro-
ceed, it confirmed a Chapter 9 plan.
In confirming the negotiated Chap-
ter 9 plan, however, the bankruptcy
court noted that the pension plans
(as “collective bargaining agree-
ments”) could be adjusted, modified
or even rejected through the bank-
ruptcy plan.’

The City of Detroit suffered from
well-documented dwindling in pop-
ulation, employment and revenues.
As the bankruptcy court later put it:

The City no longer has the re-
sources to provide its residents
with the basic police, fire and
emergency medical services
that its residents need for their
basic health and safety. More-
over, the City’s governmental
operations are wasteful and

inefficient. Its equipment, es-
pecially its streetlights and its
technology, and much of its fire
and police equipment, is ob-
solete. To reverse this decline
in basic services, to attract new
residents and businesses, and
to revitalize and reinvigorate
itself, the City needs help."

The bankruptcy court found that
the City of Detroit’s debt exceeded
$18 billion. Of this amount, over
$10 billion was related to pension
obligations, whether unpaid health
and insurance benefits, or unpaid
pension obligations.'

While bankruptcy law endeavors
to provide a system of orderly,
predictable rules for treatment
of parties whose contracts are
impaired, that does not change
the starring role of contract
impairment in bankruptcy.

— Inre City Detroit,
504 B.R.at 244

An initial challenge to the City
of Detroit bankruptcy was made by
a class of pension holders, who ar-
gued that the City did not qualify
for bankruptcy relief and alterna-
tively, that the bankruptcy court
could not restructure the pension
obligations. This later argument was
premised on the Tenth Amendment
to the U.S. Constitution and the pro-
tections against state amendments
of contracts provided by the U.S.
and Michigan constitutions. The
pensioners essentially argued that
because the state of Michigan was
prohibited from modifying their
pension rights, the federal Bank-

ruptcy Code could not otherwise do
what the state could not. The court
decided otherwise:

[Whhile a state cannot make
a law impairing the obliga-
tion of contract, Congress can
do so. The goal of the Bank-
ruptcy Code is adjusting the
debtor-creditor  relationship.
Every discharge impairs con-
tracts. While bankruptcy law
endeavors to provide a system
of orderly, predictable rules for
treatment of parties whose con-
tracts are impaired, that does
not change the starring role of
contract impairment in bank-
ruptcy.

It follows, then, that contracts
may be impaired in this chap-
ter 9 case without offending the
Constitution. The Bankruptcy
Clause® gives Congress express
power to legislate uniform
laws of bankruptcy that result
in impairment of contract; and
Congress is not subject to the
restriction that the Contracts
Clause places on states.'

The court then concluded that
the pension rights were subject to
impairment in the Detroit bank-
ruptcy proceeding, and allowed the
case to proceed.'

Reactions to this ruling were im-
mediate and apocalyptic. For in-
stance, a spokesman for the Detroit
Police and Fire Retirement System
(one of the pensions affected by the
ruling) stated that the Detroit pen-
sion obligations were “one of the
strongest protected pension obliga-
tions in the country ... If this ruling
is upheld, this is the canary in a coal
mine for protected pension benefits
across the country. They’re gone'¢

Less than a year later, however, a
compromise had been crafted that
largely saved the pension obligations
and avoided further litigation and
appeals over whether the pension
obligations really could be modified
in the bankruptcy case.” Referred
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to as the “Grand Bargain, the settle-
ment involved a myriad of parties
and was made possible due to De-
troit’s ownership of the Detroit In-
stitute of Arts (and the vast artwork
collection housed there). By way
of the compromise, certain founda-
tions, the state of Michigan, the De-
troit Institute of Arts and the city’s
water and sewer system pledged hun-
dreds of millions of dollars to fund
payments on the pension plans. In
return, the artwork held by the De-
troit Institute of Arts was transferred
to a perpetual trust, and the pension
claimants agreed to reductions in
monthly checks and other specific
cutbacks on their benefits.® Each
of these settlements was later her-
alded by the bankruptcy court in its
approval of Detroit’s plan of adjust-
ment.” While the pension claim-
ants retained their pension claims,
critics argued that the underlying
problems (lack of adequate funding
for ongoing obligations) remained,
and Detroit may simply be back in
bankruptcy again sometime in the
future.

Lessons from Stockton and Detroit?’

Most instructive for future mu-
nicipality bankruptcies is the deci-
sion by both the Stockton and De-
troit bankruptcy courts that pension
plans that held specific statutory
and/or constitutional protections
from impairment or modification
remained subject to impairment and
modification in a Chapter 9 bank-
ruptcy case. These same principles
have since been applied to a Chapter
11 bankruptcy proceeding involving
a private company”? Whether the
pension benefits qualify as “execu-
tory contracts”? or not, they may be
impaired and modified in a bank-
ruptcy case.*

Applying these courts’ reasoning
to the Idaho Supreme Court’s pro-
tection of pension benefits in Idaho,
one is left with the conclusion that
the restrictions on modification
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Because pension benefits may be modified in a bankruptcy case,
employee and retiree clients must be advised that their pension benefits
are not as inviolate as they may think.

outlined by our Supreme Court are
ephemeral. Outside the bankruptcy
context, those restrictions may still
apply. However, because pension
benefits may be modified in a bank-
ruptcy case, employee and retiree cli-
ents must be advised that their pen-
sion benefits are not as inviolate as
they may think. Further, even clients
holding pension benefits from other
states with more robust pension pro-
tections (such as those in California
and Michigan) should be advised
that their pension benefits are not
as protected as the client may have
thought.

Lastly, as happened in the Detroit
bankruptcy, the spectre of wholesale
changes to a pension plan may lead
to negotiated resolutions. However,
the resolution outlined in the Detrozt
case may have just been a band-aid,
requiring further bankruptcy reor-
ganization in the future. Negotiated
resolutions to pension plan issues
in a bankruptcy case may require
much more movement by the pen-
sion holders in order to avoid later
bankruptcy court involvement. Rec-
ognizably, though, it will be difficult
for pension holders to agree to a
reduction of their pension benefits
especially when they likely rely on
them for day-to-day living. How-
ever, as the Stockton and Detroit cases
show us, failure to agree to voluntary
reductions or reforms may lead to
bankruptcy court approval of even
further reductions.

Endnotes

1. For purposes of this hypothetical, we
are assuming the “small eastern Idaho
town” did not elect to join Idaho’s PER-
SI retirement system. Nevertheless, as
demonstrated by the City of Stockton
decisions (discussed below), even if the
small town had joined the PERSI system,
with the right set of facts even rights
under that retirement plan may not be
completely protected.

2. U.S. Constitution, Article 1, Section 10.

3. See Idaho Constitution, Article 1, Sec-
tion 16.

4. In re Fidelity State Bank, 35 ldaho 797,
810(1922).

5. Hanson v. Idaho Falls, 92 Idaho 512,
514 (1968).

6. Nash v. Boise City Fire Dep't, 104 Idaho
803, 806 (1982) (citing Abbott v. City of
Los Angeles, 332 P.2d 324, 328 (Cal. App.
1958)).

7. Michigan constitution, Article IX, Sec-
tion 24.

8. See Assoc. of Retired Employees v. City
of Stockton (In re City of Stockton), Adver-
sary Case No. 12-2302 (Bankr. E.D. Cal).
9. 11 U.S.C. §904(2); see Assoc. of Retired
Employees v. City of Stockton (In re City
of Stockton), 478 B.R. 8 (Bankr. E.D. Cal,,
2012) (hereinafter “Stockton 1").

10. See, e.g., In re City of Stockton, 526 B.R.
35 (Bankr. E.D. Cal., 2015).

11. In re City of Detroit, 504 B.R. 191, 206
(Bankr. E.D. Mich., 2013) (hereinafter“De-
troit I").

12.1d., at 207.

13. U.S. Constitution, Article I, Section
8(4) (“Congress shall have Power ... to
establish ... uniform Laws on the subject
of Bankruptcies throughout the United
States.”).

14. Detroit |, 504 B.R. at 244 (citing Stock-
tonl, 478 B.R. at 16).

15. See Detroit |, 504 B.R. at 247-48.

16. Cited in Monica Davey, Bill Vlasic and
Mary Williams Walsh, “Detroit Ruling on



Bankruptcy Lifts Pension Protections’,
N.Y. Times, Dec 3, 2013.

17. Of interest to those who regularly
litigate cases, the bankruptcy court in
the Detroit case took the unusual step
of touring the City of Detroit as part of
the plan confirmation process. After do-
ing the tour, the court commented in its
decision confirming the plan that view-
ing the living conditions of city residents
was “heartbreaking, maddening and
sad. No one should have to endure, day
in and day out, the damage to the hu-
man spirit that can result from living in
those surroundings. City residents who
live, work and play in these neighbor-
hoods deserve better. Detroit deserves
better” See In re City of Detroit, 524 B.R.
147,167, (Bankr. E.D. Mich., 2014 (herein-
after “Detroit II").

18. See, generally, Detroit Il, 524 B.R. 147.

19. Detroit Il, 524 B.R. at 181 (“It is there-
fore a vast understatement to say that
the pension settlement is reasonable.
It borders on the miraculous. No one
could have foreseen this result for the
pension creditors when the City filed
this case.).

20. See, e.g., David Skeel, “Detroit’s clever
and likely illegal art-for-pensions deal,’
WasHINGTON PosT, May 9, 2014; Mary Wil-
liams Walsh, “Detroit Emerges from
Bankruptcy, Yet Pension Risks Linger,
N.Y. Times, November 11, 2014.

21. While not strictly bankruptcy cases,
the states of Illinois and New Jersey also
recently reformed their existing public
employee pension plans. Challenges
were made to each reform, arguing that
either constitutional or statutory provi-
sions protected the vested rights of pen-
sioners. In both cases, the state supreme
court ruled that the constitutional or
statutory provisions created contractual
rights for the pensioners (similar to the
bankruptcy courts’ rulings in Detroit and
Stockton). See, e.g., Heaton v. Quinn (In
re Pension Reform Litig.), 32 N.E. 3d 1 (lll.
2015) (construing a constitutional provi-
sion) and Burgos v. State, 118 A.3d 270
(N.J. 2015) (construing a statutory provi-
sion). Because the pension rights were

construed as contractual, those pension
rights would be subject to the same De-
troit and Stockton bankruptcy analysis
regarding changes to those rights in a
Chapter 9 bankruptcy case.

22. See, e.g., Ky. Emples. Ret. Sys. V. Seven
Counties Servs. (In re Seven Counties
Servs.), 511 B.R. 431 (Bankr. W.D. Ky.,
2014).

23. See 11 U.S.C. §365 (dealing with re-
jection or assumption of executory con-
tracts).

24.The Stockton court specifically found
that the health plan benefits at issue
were not executory contracts. See Stock-
tonl, 478 B.R. at 22.
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Matt Christensen is a partner at Angstman Johnson
whose practice focuses on commercial transactions
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represents Chapter 7 Bankruptcy Trustees and bank-
ruptcy debtors in all kinds of bankruptcy cases. Matt is
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Tools for Collecting Debts From High-Income
Low-Asset Bankruptcy Debtors

Loren K. Messerly

hen asked to write
an article about
the nexus between
employment  and
bankruptcy law,
my thoughts took me to a recent,
frustrating experience I had chasing
collection on a judgment into bank-
ruptcy. I have found that the only
thing worse than getting a big judg-
ment and not being able to collect
it, is getting a big judgment against
someone you were confident you
would be able to collect against, only
to later find out you were wrong.
Mine was such a case: successful liti-
gation that resulted in a large judg-
ment for my client, but then mostly
thwarted in bankruptcy by a debtor
(1) with no assets to execute on (he
had lots of assets but they were all
exempt) and (2) who had a high in-
come but did not have to use that
income to pay the judgment due to
a Chapter 7 bankruptcy discharge. I
call this type of debtor the notorious
“High-Income Low-Asset Bankrupt-
cy debtor” or “HILA debtor?”

Employment litigators face simi-
lar challenges. Borrowing a baseball
analogy, after hitting a triple during
litigation, they want to make sure
their client gets to home plate, not
stranded on third base by the HILA
debtor. Clients expect their lawyers
to be omniscient, predicting how
the client will “circle the bases” and,
ultimately, score. Thus, it behooves
the employment litigator — like any
litigator — to understand how bank-
ruptcy can affect collectability.

This article discusses how an
employment litigator can navigate
around the challenge of collecting
judgments from HILA debtors, us-
ing the following bankruptcy tools:
(1) a nondischargeability judgment
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It behooves the employment
litigator — like any litigator — to understand
how bankruptcy can affect collectability.

under Section 523, (2) a dismissal or
conversion for abuse under revised
Section 707(b), and (3) a conversion
to Chapter 11 under Section 706(b).!

HILA debtors: Stiffing
creditors while remaining
wealthy after bankruptcy

Debtors in bankruptcy come in
all different shapes and sizes. One
of the most notorious types is the
Chapter 7 debtor, with a lot of debt,
a high-paying job, and no significant
non-exempt assets (or, perhaps, like
the debtor in my case, significant
exempt assets). This describes the
HILA debtor — famed for obtaining
a bankruptcy discharge of all debt,
while avoiding the liquidation of
any significant assets or the garnish-
ment of high future wages. Often
times, the HILA debtor is the loser
of protracted, high-stakes litigation,
having had the time and foresight
to do pre-bankruptcy asset planning
and the ability to account for im-
pressive litigation costs.

Tool for collecting No. 1:
Nondischargeability judgments

Naturally, the best collection tool
against the HILA debtor is a non-

dischargeability judgment wherein
the bankruptcy court determines
that your client’s debt is not dis-
charged by the debtor’s bankruptcy
discharge. The nondischargeability
judgment turns the potential nega-
tive impact of bankruptcy into a
positive one for your creditor cli-
ent — let the HILA debtor dis-
charge payments to other creditors,
resulting in fewer debts and fewer
creditors to compete against for the
limited funds that can be used to
satisfy your client’s nondischarged
judgment. All debts, however, are
dischargeable, unless excepted un-
der Section 523. In other words, in
addition to obtaining your employ-
ment litigation judgment, you must
be prepared to subsequently prove
that the judgment is nondischarge-
able under Section 523.

As it turns out, many employ-
ment litigation judgments are non-
dischargeable; typically under Sec-
tion 523(a)(6) because they are the
product of a “willful and malicious
injury” that resulted in damages — for
example, sexual harassment, retali-
ation, disparate treatment discrimi-
nation, violation of a non-compete
agreement, tortious interference
with contract, and trade secret act vi-
olation.? The two elements of willful



and malicious injury are similar, but
nonetheless distinct, and must each
be proven.

A “willful” injury is a “deliberate
or intentional njury, not merely a
deliberate or intentional act that
leads to injury;” willfulness can be
established when “the debtor has a
subjective motive to inflict injury or
when the debtor believes that injury
is substantially certain to result from
his own conduct) with the debtor
being presumed to know the natural
consequences of his or her actions.?
A malicious injury involves “(1) a
wrongful act, (2) done intentionally,
(3) which necessarily causes injury,
and (4) is done without just cause or
excuse” and does not require a plain-
tiff to establish “personal hatred,
spite, or ill-will”*

In some cases, a bankruptcy is
filed at the start of litigation and the
bankruptcy court will handle the
underlying employment litigation
and the nondischargeability action
as one. In many situations, however,
the bankruptcy is filed only as a re-
sult of the judgment issued in the
underlying litigation, so the nondis-
chargeability action will be a com-
pletely separate litigation in bank-
ruptcy court. In that latter, more
common situation, issue preclusion
(sometimes referred to as collateral
estoppel) becomes a crucial prin-
cipal in avoiding/minimizing the
costs of re-litigation. That is, a good
lawyer in a non-bankruptcy setting
will anticipate possibly needing to
prove a discharge exception (e.g,
willful and malicious injury) later
on in bankruptcy. Any findings of
fact in the non-bankruptcy proceed-
ing can be the key to avoiding a new
dischargeability trial in bankruptcy
court, allowing you to win a sum-
mary or stipulated judgment based
on issue preclusion.

Of course, there are many em-
ploymentrelated ~debts/judgments

that are nondischargeable — for ex-
ample, the sole proprietor who loses
litigation over a noncompetition
agreement and must pay attorney
fees to the prevailing party or the em-
ployee who violated the agreement
but on advice of counsel.’ Fortunate-
ly, there are at least two other tools
that an employment litigator can use
to combat the HILA debtor who is
seeking to avoid any significant pay-
ment on your judgment. These tools
are quite different in their approach:
rather than preventing a debt from
being dischargeable, these two addi-
tional tools prevent the debtor from

The Means Test and related
“abuse” provisions in Section
707(b), however, may not be

particularly helpful for
employment litigation judgment
creditors because they only apply
to HILA debtors with
“primarily consumer debts.”

getting a discharge of any debts with-
out first using their high (sometimes
obscene) income to make significant
payments towards those debts. These
tools can work both independently
or jointly with the nondischarge-
ability judgment to exert leverage
against the HILA debtor.

Tool for collecting No. 2: Dismissal
or conversion for abuse under
revised Section 707(b)
A recently revamped tool to deal

with the HILA debtor is the “Means
Test” and related “abuse” provisions

under revised Section 707(b). Re-
vised in 2005, Section 707(b) now
contains a Means Test calculation
that can create a presumption of
abuse that can ultimately (after con-
sideration of other related abuse pro-
visions like rebuttal of the presump-
tion, bad faith, and a totality of the
circumstances of the debtor’s finan-
cial situation) force certain HILA
debtors out of Chapter 7, giving
them the option of Chapter 13 (if
they are eligible), Chapter 11, or no
bankruptcy.® If “pushed” into either
Chapters 11 or 13, the HILA debtor
would typically be required to pay
all “disposable income” to creditors
during a 3-5 year bankruptcy pay-
ment plan, thus meeting the objec-
tive of forcing the HILA debtor to
pay the debt out of their high in-
come for an extended period.

The Means Test and related
“abuse” provisions in Section 707(b),
however, may not be particularly
helpful for employment litigation
judgment creditors because they
only apply to HILA debtors with
“primarily consumer debts” The
Ninth Circuit instructs that any
debtor’s debts are primarily consum-
er debts if more than half (by dollar
amount, not number of debts) of the
total debt is consumer debt, with
each individual debt being evalu-
ated based on that “debt’s primary
purpose” (either consumer or non-
consumer; any one debt cannot be
split).

Most  employment litigation
judgments fall within the category
of non-consumer debts (and within
the frequently-mentioned subset of
“business debts” that are often de-
fined as “profit driven”) — for ex-
ample, the small business owner hit
with a sexual harassment or racial
discrimination judgment or the ex-
employee saddled with a judgment
for violation of the Idaho Trade Se-
crets Act. Thus if the HILA debtor
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has more than 50% of his debt relat-
ed to an employment litigation judg-
ment (the high-stakes litigation that
pushed the HILA debtor into bank-
ruptcy in the first place), dismissal
for abuse under Section 707(b) is
inapplicable. The irony may be that
the larger the judgment obtained by
a creditor, the greater the chance that
judgment will be more than 50% of
the HILA debtor’s debts, allowing
the HILA debtor to avoid the Sec-
tion 707(b) abuse provisions.

Tool for collecting No. 3:
Conversion under Section 706(b)

Another new and developing
tool, specifically helpful against the
HILA debtor with debts that are not
primarily consumer debts, is Sec-
tion 706(b). This is a tool that be-
came much more useful when the
2005 BAPCPA® amendments made
a debtor’s post-bankruptcy petition
earnings property of the Chapter
11 bankruptcy estate. The implica-
tions of the BAPCPA amendments
on Section 706(b) took some time to
be recognized, but seven recent deci-
sions (all issued since 2011) address
Section 706(b) as a new possible
tool in the context of HILA debtors
with primarily non-consumer debts
(though none from Idaho and only
one from a bankruptcy court within
the Ninth Circuit - (Alaska).

Section 706(b) is simply-stated:
“On request of a party in interest
and after notice and a hearing, the
court may convert a case under this
chapter to a case under chapter 11 of
this title at any time” Section 706(b)
has minimal legislative history and
the cases have uniformly agreed that
“conversion under § 706(b) is not
conditioned upon any specific fac-
tors, or limited to any subset of debt-
ors,” but is “committed to the sound
discretion of the court, based on
what will most inure to the benefit
of all parties in interest.”
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The implications of the BAPCPA amendments on Section 706(b)
took some time to be recognized, but seven recent decisions
(all issued since 2011) address Section 706(b) as a new possible tool in
the context of HILA debtors with primarily non-consumer debts.

Increasingly, creditors and the
U.S. Trustee are bringing motions to
convert from Chapter 7 to Chapter
11 for HILA debtors with primarily
non-consumer debts (as discussed
above, a similar motion under Sec-
tion 707(b) would be proper when
dealing with a HILA debtor with
primarily consumer debt).” Courts
from Alaska, Florida, Nebraska and
the Eighth Circuit Bankruptcy Ap-
pellate Panel, and Georgia have re-
cently granted such motions." The
only jurisdiction to reject Section
706(b)’s application for HILA debt-
ors with primarily non-consumer
debts, post-BAPCPA amendments, is
New Mexico."” In granting the mo-
tions to convert, courts do not ap-
pear to require a showing of abuse
or bad faith by the HILA debtor in
filing Chapter 7; rather, courts have
merely determined that the HILA
debtor can pay significant amounts
to creditors by using post-petition
income as part of a Chapter 11 plan
(as opposed to paying creditors mini-
mal amounts in Chapter 7) and that,
on balance, the conversion benefits
“all parties in interest?

In re Gordon™ represents an inter-
esting example of Section 706(b)’s
utility in an employment litigation
context. There, the debtor was an
operational consultant who went to
a competitor in alleged violation of
“a written employment agreement

which contained several restrictive
covenants”* After several years of
litigation, judgment was entered
against him for $1,659,000 in dam-
ages and $335,050 in attorneys’ fees."
The debtor and his judgment credi-
tor stipulated to extend the deadline
for determining dischargeability of
the debt, and the judgment creditor
filed a motion to convert from Chap-
ter 7 to Chapter 11, pursuant to Sec-
tion 706(b)."* The bankruptcy court
determined the debtor’s monthly
income was at least approximately
$14,000 (and likely more and that)
and his monthly disposable income
was “at least $3,400, and perhaps as
much as $10,000”"” The court found
that conversion was therefore in
the best interest of creditors.”® The
court also found that conversion was
in the debtor’s interest (despite the
debtor’s arguments to the contrary),
reasoning: “Debtor has become a
pawn between two companies . . . .
Dismissal of this case will only result
in further efforts by the two compa-
nies to thwart each other. ... A final
resolution of this matter is needed,
so that Mr. Gordon can resume his
normal life. Conversion is also ben-
eficial to Mr. Gordon, because it
avoids litigation over Section 727
issues of discharge and instead fo-
cuses litigation only on the potential
non-dischargeability of the debt of
[Creditor] under Section 523. If, as



[Creditor] argues, its debt is non-dis-
chargeable,a Chapter 11 plan will be
a preferred method for dealing with
payment of the debt”"

Ultimately, the court took a
wait-and-see approach regarding
the debtor’s predictions that no
workable Chapter 11 payment plan
could be reached and that Chapter
11 would be a wasted effort — that
was the same approach employed in
each of the above-referenced cases
where conversion was granted under
Section 706(b), with several courts
noting that it was ultimately the
debtor’s choice whether to propose a
confirmable Chapter 11 plan, make
the plan payments, and thereby ob-
tain a bankruptcy discharge. To date,
however, none of the four debtors in
these cases has chosen to propose a
Chapter 11 plan.®

It does not appear that Section
706(b) has been used against a HILA
debtor in Idaho post-BAPCA, but its
application appears likely to be suc-
cessful against the right HILA debt-
or. Of note, Idaho has a pre-BAPC-
PA case, In re Lenartz,” suggesting
that at least one of its judges would
interpret Section 706(b) to allow the
forced conversion from Chapter 7 to
Chapter 11 of certain HILA debtors
with primarily non-consumer debts.
There, the court initially ruled that
the plain language of Section 706(b)
allowed for forced conversion (simi-
lar to involuntary Chapter 11 pro-
ceedings brought against individual
debtors); however, in a subsequent
opinion, the court noted that “debt-
ors’ post-bankruptcy earnings are
therefore not property of the bank
ruptcy estate” and denied the motion
to convert because “absent debtors’
cooperation, it would be impractical,
if not plainly infeasible, to attempt
to force debtors to pay their debts
through Chapter 11 if they were not
inclined to do so0”?* As noted above,
the BAPCPA amendments changed

the treatment of post-petition earn-
ings for individuals in Chapter 11,
suggesting that the court may have
granted the motion to convert if Lexn-
artz’s merits were considered today. 2

Bottom line

In sum, a HILA debtor is not
uncollectible.** Employment law
litigators have three important bank-
ruptcy tools — Section 523 nondis-
chargeability, Section 707(b) abuse,
and Section 706(b) conversion — to
employ when attempting to collect
judgments against the post-petition

Employment law litigators have
three important bankruptcy tools
— Section 523 nondischarge-
ability, Section 707(b) abuse, and
Section 706(b) conversion.

earnings of a HILA debtor. The de-
velopment of new case law regard-
ing Section 706(b) will be interest-
ing to watch and Idaho appears to be
fertile territory for pursuing Section
706(b) application to HILA debtors
with primarily non-consumer debts.
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Expert Witnesses to Consider in Your Next Employment Case

April M. Linscott

n expert may testify if
scientific, technical, or
other specialized knowl-
edge will assist the trier
of fact to understand the
evidence or to determine a fact in is-
sue.! This article will address how
experts can be used effectively in a
plaintiff’s employment case.

The damages expert

In an employment case, as in most
cases, experts fall into a minimum
of two categories: damage experts
and causation experts. Frequently,
a plaintiff will retain an economist
or CPA to help prove economic loss
such as lost wages (past and future)
and lost benefits (health, pension
and social security). A plaintiff may
also use a vocational rehabilitation
expert to prove damages. This type
of expert can opine as to your cli-
ent’s ability or inability to perform
certain job functions in relation to
injury or illness, and the expert can
opine as to the sufficiency of your
client’s mitigation efforts.

Another commonly used expert
is a psychologist or other medical
expert. When an employment claim
hinges on proof of a physical limi-
tation, illness, and/or emotional dis-
tress element, relying exclusively on
your client’s testimony to establish
the injury, pain, or emotional distress
is a risky proposition. Direct exami-
nation of your client regarding his
or her pain may come at the expense
of alienating the jury. The jury will
either dislike you for putting him or
her through the examination, which
in and of itself is traumatizing, or
they will think it is a ploy to garner
sympathies.” By allowing an expert
to opine on your client’s physical
and emotional damage, you will be
free to portray your client in a more

The expert can help a jury understand what a person
with one of these conditions experiences day-to-day,
what your client can do to help themselves,
and how your client may be affected in the future.

favorable light and can focus on the
positive steps he or she has taken to
deal with the pain. You can then
portray your client as a survivor in-
stead of a victim.?

A psychologist can also offer
damage opinions. This can effective-
ly supplement the testimony of your
client and is useful in presenting the
picture of emotional damages to the
jury.* Further, your client may not be
able to testify as to some of his or her
emotional damages, if it falls outside
of lay opinion. Your client may be
suffering from post-traumatic stress
disorder, major depressive disorder,
anxiety disorder, or other similar
conditions. The expert can help a
jury understand what a person with
one of these conditions experiences
day-to-day, what your client can do
to help themselves, and how your
client may be affected in the future.

A less often used damage expert
is an expert close to the industry in
which a plaintiff worked or works.
This expert can be your client’s co-
worker or someone who once held
the same or similar position as your
client. The industry expert may even
be someone who works for a com-
petitor. This type of expert can as-
sist the jury in understanding your
client’s challenges in continuing to
pursue his or her chosen profession
when the challenge results from the

employer’s actions. For example, a
teacher who has been wrongfully
accused of sexual harassment may
be unemployable in the future as a
teacher. A financial planner who has
been wrongfully discharged for em-
bezzlement may be unemployable
in the future as a financial planner.

I have utilized this type of ex-
pert to provide an opinion that be-
cause a professor was wrongfully
terminated for sexual harassment,
it would be unlikely that he would
be considered for any compatible
employment positions, should such
position become available at anoth-
er university. This expert was fur-
ther able to explain how knowledge
of the termination and its reason
would become known throughout
the industry. In another case, involv-
ing age discrimination, I utilized an
expert to provide an opinion that
because of the plaintift’s age, it was
unlikely that he would able to find
employment similar to the employ-
ment he lost.

Other plaintiff’s counsel have
successfully used this type of indus-
try expert. For example in Dixon v.
City of Coeur d’Alene, No. 2:10-00078-
LMB, U.S. District Court for the Dis-
trict of Idaho, an industry expert was
used in a case involving a 42 U.S.C.
§ 1983 claim, resulting in a jury ver-
dict of $3,763,541. The industry ex-
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pert opined that “if Dixon is honest
with prospective employers regard-
ing the reasons he was disciplined
and ultimately discharged, it will be
virtually impossible for him to find
employment In assessing damages,
it is important for the jury to under-
stand whether your client has been
effectively barred from pursing his
or her chosen profession because of
the employer’s actions. A jury may
award significantly less in damages,
if it believes that your client can eas-
ily mitigate his or her damage by
finding comparable employment.

Causation experts

Assisting the jury in understand-
ing your client’s damages may not
be enough. You must also establish
that the employer’s actions caused
the damage. To do this, causation
experts may be necessary. The most
common causation expert is a hu-
man resources expert. Don’t over-
look psychological and medical ex-
perts, as causation experts, as well.

Most people can relate to the
highs and lows of employment.
Many people have experienced the
highs of being recognized and re-
warded for a job well done, or the
low of a conflict with a co-worker or
in making a mistake. However, how
many of us are personally familiar
with the daily functions of human
resource specialists? For example,
what are the proper techniques for
investigating a sexual harassment
charge? Or, how should an employer
endeavor to determine whether an
accommodation is reasonable under
the Americans with Disabilities Act?
Further, a lay person is not familiar
with what processes constitute con-
stitutional due process in terminat-
ing public employees for cause. At
least one district court within the
Ninth Circuit has recognized that,
“the average juror is unlikely to be
familiar with human resources man-
agement policies and practices”® A
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human resource expert may assist
the jury in understanding what ac-
tions constitute harassment or cre-
ate a hostile work environment, in-
cluding a discussion of the specific
occurrences which are the bases of
the case.” The expert can also testify
“as to the effect upon a person who
complains about harassment and
how the person is not considered
a ‘team player”® Further, an expert
may testify regarding the corrective
measures that other employers have
taken as compared to the actions
taken by the defendant employer or
other general policies and practices
that an employer typically under-
takes.’

A human resource expert can
be used in a host of other ways to
assist the jury in understanding
whether an employer’s actions
are reasonable.

A human resource expert can be
used in a host of other ways to assist
the jury in understanding whether
an employer’s actions are reasonable.
One Circuit decision has recognized
that an expert can help establish
facts required to link specific actions
to punitive damages.”” In another
case, the court explained that the
right experience in human resources
can qualify an expert to explain how
employers typically engage in the
process of accommodating disabled
employees and the types of reason-
able accommodations available."

The expert can explain the human
resources process in general terms
and help to make sense of certain
concepts that may be foreign to a
jury.

I have utilized a human resources
expert to opine as to the appropri-
ate type, frequency, and content of
training used to prevent harassment,
discrimination, and hostile work en-
vironments. In another case I used a
human resources expert to describe
the best practices for conducting an
investigation. That expert explained
that if an employer goes to great
lengths to solicit negative informa-
tion about the complainant during
the investigation it may be evidence
of retaliatory conduct. Even if there
are some negative feelings toward
the complainant in the workforce, it
does not grant an employer a license
to harass the complainant.

A psychological or medical expert
can also assist the jury on issues of
causation. The expert can relate the
pain and the injury to the actions of
the employer. While some physical
manifestations of distress or injury
do not require expert testimony, the
Idaho Supreme Court has repeatedly
recognized that expert testimony is
usually required to establish causa-
tion involving many medical condi-
tions. Physical manifestations which
are readily recognized by a lay per-
son, such as loss of sleep, irritability,
anxiety and being shaky-voiced may
not require expert testimony.'> A
lay person may also be able to testify
that medical care obtained to treat
some symptoms is causally related.”
The court stated in that case:

For example, if a person fell down
some steps, landing on a knee, and
immediately thereafter felt pain in
the knee, saw an open wound on the
knee, and within minutes or hours
observed that the knee was swelling,
that lay person could provide reli-
able testimony that the pain, wound
and swelling were caused by the fall.



A layperson could also testify that
medical care obtained to treat those
immediate symptoms was causally
related to the fall.'*

However, for all medical con-
ditions lacking an easily followed
chain of causation, such as ulcers or
headaches, you may need to use a
medical expert in order to establish
causation. Whether lay testimony is
excluded regarding particular symp-
toms is a decision committed to the
discretion of the trial court based
upon the facts and circumstances
of the particular case. Lay opinions
may be foreclosed if the Court de-
termines that the causation question
is not a matter within the common
knowledge and experience of the av-
erage person. Therefore, don’t forget
to use a psychological or other medi-
cal expert for causation, when neces-
sary.

Disclosing your experts

Once you have determined
which experts you will need for your
employment case and have obtained
their opinions, you will need to pay
particular attention to the expert
disclosure requirements, because an
inadequate disclosure can result in
your expert being barred from testi-
fying.

Idaho Rule of Civil Procedure
26(b)(4)(A)(1) almost mirrors Fed-
eral Rule of Civil Procedure 26(a)(2)
(A) & (B)." Idaho’s most recent rule
change related to expert disclosures
became effective July 1, 2014. Prior
to that time, Idaho’s rule on expert
disclosure was less rigid; instead of
requiring disclosure, the rule stated
that discovery of the expert opinion
“may be obtained by interrogatory
and/or deposition?'® The manda-
tory disclosure requirement means
that opposing counsel is no longer
required to inquire about the expert
opinion in deposition or written
discovery. An attorney that fails to
disclose all opinions voluntarily, and

the basis or reasons therefore, does
so at his client’s potential peril.

Err on the side of over disclosure,
if you want your experts to be heard.
Be sure to state everything you want
your expert to say in the disclosure.
If your expert is a causation expert,
be certain to connect the chain of
causation in your disclosure. If your
expert is a damage expert, be sure to
list all damages and how the expert
arrived at the opinion of damages.
Don’t forget to list all information
the expert relied on in reaching the
opinion. Experts can be a powerful
tool in assisting a fact finder to bet-
ter understand your client and your
client’s case. Protect this benefit by
providing an adequate and timely
expert disclosure.
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Recurring Issues in the Prosecution
of Employment Claims in a Bankruptcy

Robert Faucher

mployees who lose their

jobs often find themselves

in strained financial circum-

stances. They may believe

they have a claim against
their employer in connection with
their termination. Because of this, is-
sues relating to employment claims
arise frequently in bankruptcies.
Does an employment claim need to
be disclosed in a bankruptcy filing?
Does the automatic stay apply? Who
has standing to prosecute the claim
or the authority to settle the claim?
This article addresses these and sev-
eral other frequently-encountered
issues.

The debtor must list the employment
claim in her schedule of assets

The Bankruptcy Code' provides
that the bankruptcy estate consists,
with very narrow exceptions, of “all
legal or equitable interests of the
debtor in property as of the com-
mencement of the case” Accord-
ingly, any employment-related claim
that exists as of the bankruptcy peti-
tion date would almost certainly be
part of a debtor’s bankruptcy case.?

The debtor must file, at or shortly
after the beginning of the bankrupt-
cy case, a schedule of assets. There
is an official form for this purpose,
which makes clear that debtors must
disclose “contingent and unliquidat-
ed claims of every nature ...”* “The
integrity of the bankruptcy system
relies on full disclosure of all assets,
including potential but unlitigated
claims? Thus, employment-related
claims must be scheduled. All debt-
ors must amend their schedules to
add a prepetition claim which they
previously failed to list. And for
chapter 11 bankruptcies (“Reorga-
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There is an official form for this purpose,
which makes clear that debtors must disclose
“contingent and unliquidated claims of every nature ...

nization”) and chapter 13 bankrupt-
cies (“Adjustment of Debts of an
Individual with Regular Income”)
the bankruptcy estate includes post-
petition assets, arguably obligating
the debtor to schedule these post-
petition assets.

Notwithstanding these straight-
forward and fundamental require-
ments, there is a surprisingly large
volume of case law involving debtors
who have failed to disclose employ-
ment-related causes of action in their
schedule of assets.

The automatic stay will not
generally apply if the claim
belongs to the bankruptcy estate

Generally speaking, the automat-
ic stay of Bankruptcy Code section
362 only applies to actions against
the debtor, not to actions initiat-
ed by the debtor. Therefore, if the
debtor’s bankruptcy estate owns an
employment claim, the automatic
stay will not prevent the bankruptcy
trustee or debtor in possession from
continuing to prosecute that claim.
Nor does the stay prevent a defen-
dant from protecting its interest in
claims brought by the debtor, even
if defendant’s successful defense will
result in the loss of an allegedly valu-

able employment claim asserted by
the estate.® In other words, an em-
ployer can seemingly obtain a dis-
missal of the claim belonging to the
employee’s bankruptcy estate with-
out violating the stay.”

Who has standing to prosecute
the employment claim?

In a chapter 7 case, only the chap-
ter 7 trustee has standing to pros-
ecute the debtor’s prepetition em-
ployment claims.?

In a chapter 11 case, the debtor-
in-possession has standing to pros-
ecute the debtor’s prepetition and
post-petition employment claims.
If a chapter 11 trustee is appointed,
then the “debtor in possession” be-
comes a mere “debtor) and control
of the estate passes to the trustee.
The chapter 11 trustee would there-
after have standing to prosecute any
such claims.

With respect to a chapter 13 case,
while the law in the Ninth Circuit is
not entirely clear, the extant law sug-
gests that a chapter 13 debtor retains
standing to prosecute her prepeti-
tion and post-petition employment
claims.’



Judicial estoppel may bar a
debtor’s attempt to prosecute
an unscheduled claim

There is much case law involv-
ing a debtor suing on a prepetition
employment claim that she failed
to disclose in her schedule of assets.
Defendants who find themselves
subject to an employment claim
brought by a debtor, but which was
not disclosed in the debtor’s sched-
ule of assets, invariably assert a judi-
cial estoppel defense. The essence of
such a defense is that the debtor is
precluded from prosecuting a claim
in a non-bankruptcy forum that he
did not disclose to the bankruptcy
court. If a defendant finds himself in
federal court, the leading statement
of the bankruptcy judicial estoppel
defense in the Ninth Circuit is Ham-
tlton v. State Farm Fire & Cas. Co. If
the defendant finds himself in Idaho
state court, the leading bankruptcy
judicial estoppel case appears to be
McCallister v. Dixon."

Four factors typically seem to
control the analysis. A court will ex-
amine whether the claimant’s later
position (that she possesses an em-
ployment claim) is “clearly inconsis-
tent” with her earlier position (the
position taken in her bankruptcy
schedules that no claim exists). A
second factor is whether the party
has succeeded in persuading a court
to adopt the claimant’s earlier posi-
tion, so that a judicial acceptance of
an inconsistent position in the later
proceeding would create the percep-
tion that one of the courts was mis-
led. Third, courts will often look at
whether the party seeking to assert
an inconsistent position would de-
rive an unfair advantage or impose
an unfair detriment on the opposing
party if not estopped.’> Fourth, the
court might consider whether the
omission was mistaken or inadver-
tent.”

The most sensible result would
be to permit the prosecution of the
claim with conditions to ensure that
the claim is pursued in a way that en-
sures that the bankruptcy estate, and
not the debtor herself, realizes the
benefits of recovery. The bankruptcy
trustee would argue that an employ-
er who has committed an action-
able wrong should not be relieved
of responsibility merely because the
debtor tried to hide the claim from
his creditors. And indeed, it appears
that this may be what most often
happens.

The essence of a such a defense is
that the debtor is precluded from
prosecuting a claim in a non-
bankruptcy forum that he did not
disclose to the bankruptcy court.

The Idaho Supreme Court re-
cently affirmed a trial court’s forced
substitution of a chapter 13 trustee
for the debtor in a state court (non-
employment) tort lawsuit when it
came to light, quite late in the litiga-
tion, that the claim at issue should
have been scheduled but was not."
The bankruptcy case was reopened
so that the trustee could prosecute
the claim. This same result occurred
with respect to an employment
claim in In re Hall, a bankruptcy
case.”
result occurred in Donato v. Metro-
politan Life."s

Another route to the same

The debtor faces other
penalties for failing to disclose
an employment claim

Judicial estoppel is not the only
potential defense available when a
previously undisclosed employment
claim comes to light.

Dishonesty bankruptcy
proceeding is a federal criminal of
fense. Section 152 of title 18 of the
U.S. Code prohibits a debtor from
“knowingly and fraudulently” con-
cealing assets of the bankruptcy es-
tate or making a false oath in a bank-
ruptcy case,among other things. Sec-
tion 157 of title 18 of the U.S. Code
criminalizes, among other things,
fraudulent conduct in a bankruptcy
case. Both statutes provide for fines
and imprisonment not to exceed five
years for each prohibited offense.

Debtors can also face civil sanc-
tions in the bankruptcy case. Sec-
tion 727 of the Bankruptcy Code
provides that the debtor shall be
denied his discharge if he engages
in certain wrongful conduct, such as
transferring or concealing his prop-
erty in the year prior to the filing of
the petition, or concealing property
of the bankruptcy estate, in an at-
tempt to defraud creditors.

In re Couch-Russell*" concerned a
debtor’s apparently-purposeful fail-
ure to disclose a prepetition employ-
ment claim. The chapter 13 debtor
prosecuted a prepetition sexual ha-
rassment claim against her ex-em-
ployer during her bankruptcy case
but failed to disclose the existence of
the claim in her schedule of assets.
The defendant ultimately discovered
the failure to disclose. The debtor
ended up dismissing her chapter 13
bankruptcy case, without obtaining
a discharge, as a means to avoid shar-
ing the employment claim’s settle-
ment value with her creditors. She
settled the employment claim for

in a
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$30,000 almost contemporaneously
with the dismissal of her bankruptcy
case. She then promptly spent the
settlement funds, and filed a second
bankruptcy case seven months later.

The bankruptcy court denied
the debtor a discharge in her second
bankruptcy on the grounds that debt-
or had transferred her property — the
settlement proceeds — within a year
of the second petition date in an at-
tempt to defraud her creditors. In
finding fraudulent intent, the bank
ruptcy court relied in part on the
debtor’s culpable conduct in the first
bankruptcy case.

A second Idaho debtor who failed
to disclose his claim in his chapter
13 case nonetheless did manage to
escape with discharge intact. Jerry
Doherty was the non-disclosing
debtor in the Idaho Supreme Court
case McCallister v. Dixon.” Further
research in the bankruptcy docket
in Mr. Doherty’s bankruptcy case
reveals that the bankruptcy trustee
agreed not to prosecute her motion
to vacate the debtor’s already-grant-
ed discharge in his bankruptcy case
in exchange for Mr. Doherty’s agree-
ment to cooperate with the trustee’s
prosecution of his claim."

The claim is likely not exempt

Exempt assets are the assets that
the debtor need not make available
to his creditors even though they are
assets of the bankruptcy estate. In
Idaho, a debtor in bankruptcy can
utilize only those exemptions pro-
vided for by Idaho non-bankruptcy
law.”” Generally speaking, Idaho law
contains no exemptions for employ-
ment-related claims, except to the
extent certain claims may be exempt
under ERISA. Although claims for
wrongs such as sexual harassment
or discrimination would seem to be
“personal” in nature, such claims do
not appear to be exempt.
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The court must determine whether the settlement is
“fair and equitable” and “reasonable”
by applying these criteria:

Debtors, unsurprisingly, do on
occasion try to claim an exemption
in their employment claims so they
can keep the proceeds for them-
selves. In In re Lee,” for example, the
debtor claimed an exemption in the
proceeds of her lawsuit against her
employer for wrongful discharge
and sexual harassment. The debtor
claimed that the proceeds were ex-
empt under I.C. § 11-604(1)(c) as
“proceeds of .. .a settlement ... ac-
cruing as a result of bodily injury .

The bankruptcy court in Lee,
however, held that the wrongful dis-
charge claim was akin to a breach of
contract claim, and section 11-604(1)
(c) did not apply. The court likewise
rejected the contention that the
sexual harassment claim involved
“bodily injury” in light of the ab-
sence of evidence of an actual physi-
cal injury. The court concluded that
the debtor’s contention that she suf
fered emotional distress from the ha-
rassment was not sufficient.

Settlements involving the
bankruptcy estate must be
approved by the bankruptcy court

Regardless of whether the bank-
ruptcy case is pending under chapter
7, chapter 11, or chapter 13, settle-
ments involving the bankruptcy es-

tate must almost always be approved
by the bankruptcy court.”!

In the Ninth Circuit, the bank
ruptcy court must evaluate the settle-
ment under a test widely called the
“A & C Properties” test.> The court
must determine whether the settle-
ment is “fair and equitable” and “rea-
sonable” by applying these criteria:

> the probability of success in the
litigation.

> the difficulties to be encoun-
tered in the matter of collection;

> the complexity of the litigation
involved, and the expense, incon-
venience and delay necessarily
attending it; and

» the paramount interest of the
creditors and a proper deference
to their reasonable views in the
premises.?

The trustee (or the debtor in pos-
session) bears the burden of proving
that the settlement is reasonable,
but he need not prove the estate has
reached the best possible deal. In-
stead, he needs only to prove that
the settlement falls above the low-
est point in the range of reasonable-
ness.*

Settlements with the trustee
probably cannot be kept confidential

Employers who pay to settle em-



ploymentrelated claims typically
prefer to keep the terms of settle-
ment confidential. Employers do
not want their current litigation ad-
versaries, their current employees, or
the plaintiffs’ bar to know what the
employer is paying to settle claims.
However, it seems improbable
that an employer could successfully
shield the terms of its settlement
with a bankruptcy estate from public
disclosure. The Bankruptcy Code®
and the Bankruptcy Rules* do con-
tain provisions permitting the seal-
ing of court filings where necessary.
But, public disclosure and notice
in bankruptcy cases are highly val-
ued. Creditors would not be able to
evaluate a proposed settlement if key
details were not disclosed. Indeed,
recent case law from our district sug-
gests that an employer who wishes
to withhold the details of a proposed
settlement from the public record
faces a nearly-impossible task.”
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Protecting Employers: Common Pitfalls
When Drafting Severance Agreements

Shelly H. Cozakos

everance agreements are

a very useful tool for em-

ployers. If drafted properly,

they provide the employ-

er with security against
wrongful termination lawsuits and
the employee with added wages they
otherwise would not be paid. Many
employers have adopted mandatory
severance pay policies contingent
on the employee signing a general
release or have existing employment
agreements in place that require
severance pay at the end of employ-
ment.

However, several different laws
need to be considered when prepar-
ing or reviewing a severance agree-
ment for a client. Additionally,some
severance agreements which contain
payments over time may have tax
consequences to take into consider-
ation.

When should an employer
offer a severance pay?

Idaho is an at-will state, meaning
employers can terminate employees
at any time, for any reason that is not
unlawful. However, employment
litigation is common, and employ-
ees often bring claims for wrongful
termination. Even the “cleanest” of
terminations can pose a risk. If an
employer offers a severance package,
the employer can pay a set or negoti-
ated sum in exchange for a full re-
lease of all Idaho and federal claims
and reduce or eliminate potential
lawsuits. Therefore, anytime an em-
ployer wants to pay an employee
additional wages upon termination
the employee should sign a release
or severance agreement.

Also, whenever an employee falls
into a “risk” category, meaning they
fall within a protected category un-
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Whenever an employee falls into a “risk” category, meaning they fall
within a protected category under a discrimination law (such as race,
gender, age), it's a good idea to consider paying severance.

der a discrimination law (such as
race, gender, age), it’s a good idea to
consider paying severance. Risk cat-
egories include employees who fall
into a protected category because of
their age (40+), race, gender or sexual
orientation. Employees who are dis-
abled under the Americans with Dis-
abilities Act are also protected from
discrimination. Also, if an employ-
ee has recently taken leave under
the Family and Medical Leave Act
(FMLA), filed a worker’s compensa-
tion claim, organized employees for
a union, or blown the whistle on her
employer, severance pay should be
considered.

What should | be aware of when
drafting a severance agreement?

A severance agreement should
always advise an unrepresented em-
ployee to seek the advice of legal
counsel and provide them a reason-
able amount of time to do so if they
choose. It can be prepared like a set-
tlement agreement — a sum of mon-
ey is paid in exchange for a general
release and waiver of all claims. The
general release should specifically
reference all Idaho and federal em-
ployment laws the employee is waiv-
ing so the employee is clear on what
claims he or she is giving up. Also,

severance payments are considered
wages. The agreement should there-
fore make clear that the severance
payment is subject to regular payroll
tax withholdings so the employee is
not surprised when they receive the
check.

An employer can pay the sever-
ance payments over time, and may
want to pay them in the future on
the employee’s regularly scheduled
pay dates. This may make it more
affordable for the employer. Just be
wary of tax consequences discussed
below.

Special consideration
for “older” employees

In order to release and waive age
discrimination claims under the Age
Discrimination in Employment Act
(ADEA), which protects employees
age 40 or older, certain waiting and
revocation periods must be given to
the employee.! In general, employ-
ees age 40 or over must be given 21
days to consider the agreement and
7 days to revoke the agreement. The
employee need not use the full 21
days before signing, but the employ-
er should not pay the severance ben-
efits until after the full revocation
period has expired. If an employer



is laying off or terminating a group
of employees, the waiting period can
increase to 45 days. The waiting and
revocation periods must be in writ-
ing, in the severance agreement, and
the ADEA should be specifically ref
erenced. Also,a group incentive pro-
gram offered to employees as part of
a reduction in force can require that
certain age disclosures be provided
to employees in this protected class.

Release of EEOC complaints
and other thorny claims

When preparing a severance
agreement, keep in mind that not all
employee claims can be waived. The
most controversial of these as of late
is an employee’s right to file a com-
plaint with the Equal Employment
Opportunity Commission (EEOC),
which is also a prerequisite to filing
a lawsuit in many instances. Recent
opinions from federal circuit courts
have held that filing a complaint
with the EEOC is protected activity
and requiring an employee to waive
her right to file an EEOC complaint
or dismiss a pending complaint as a
prerequisite to payment of severance
benefits constitutes retaliatory con-
duct and the entire agreement can
be invalidated. The employer can
also be subjected to penalties. An
employer can require the employee
to waive any monetary recovery
from the EEOC, as long as the agree-
ment is clear that the employee is
only waiving his right to monetary
damages but not his ability to file
the EEOC complaint.

There are other types of claims
that, similarly, can’t be waived. These
include wage and hour claims with
the Fair Labor Standards Act and
worker’s compensation claims. If
these claims are of concern, an em-
ployer should consider obtaining
statements from the employee that

she has been fully compensated, or
similarly that she has not suffered an
injury.

Also, while not common in the at
will employment arena, a severance
agreement requiring non-disclosure
of funds paid is not applicable to
government employees. Their sala-
ries are a matter of public record
and any payments which are made
which fall under this category are
open to public review.

Section 409A: Be wary of
severe tax consequences

In general, Section 409A of the
Internal Revenue Code applies when
workers earn income or compensa-
tion in one year, but the income is
paid in a future year. This is referred
to as nonqualified deferred compen-
sation. Section 409A is implicated
when severance payments are made
more than 2 % months into the cal-
endar year following the employee’s
termination of employment. If the
agreement violates Section 409A,
then regardless of when actually
paid, the severance payments will
be immediately included in the em-
ployee’s gross income for the year of
termination. The employee will also
be subject to a 20% tax penalty plus
interest charges.

To ensure Section 409A is not
implicated, the payments must be
made on pre-set dates, which can-

not be changed, and for set amounts
which also cannot be changed.
Whenever payments are spread out
over time a specialist should be con-
sulted. When an employer has al-
ready agreed to pay severance as part
of an employment agreement, or has
adopted a severance pay plan, these
plans should be reviewed to ensure
they comply with Section 409A.

In conclusion...

Employment claims have been
on the rise for many years, especially
with the downturn in the economy.
If done properly, a severance agree-
ment is an excellent way for an em-
ployer to protect themselves from
being sued for wrongful termina-
tion. Whenever a client contacts you
about terminating or laying off an
employee, your discussion should
include whether severance pay is
feasible and even advisable. If the
employer already wants to pay sever-
ance make sure they require the em-
ployee to sign a release in exchange
for the additional wages. If done
right, a well drafted severance agree-
ment can draft around many of the
pitfalls employers face in terminat-
ing or laying off employees.

Endnotes

1. This is a requirement of the Older
Worker’s Benefit Protection Act (OWBPA)
of 1990, which is part of the ADEA.

Shelly H. Cozakos is a partner with Pickens Cozakos,

PA., and has practiced law in Idaho

many years, she focused her practice in the areas of em-

ployment law and general litigation.

dren lead her to also develop a small adoption practice
and she enjoys assisting parents through the adoption
process and bringing families together. Ms. Cozakos
obtained both her undergraduate and law degree from

the University of Idaho.

since 1996. For

Her love of chil-
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COURT INFORMATION

OFFICIAL NOTICE Idaho Supreme Court
SUPREME COURT OF IDAHO Oral Arguments for November and December
Chief Justice 2015
Jim Jones 1t Amended — 10/06/15
Justices
Daniel T. Fismann November 2,4, 5,6 and 10
Roger S. Burdick
Warren E. Jones Monday, November 2, 2015 - BOISE
Joel D. Horton 8:50 a.m. Chadwick v. Multi-State EIECtriC ...............eewererererrrsrrn. #42473
10:00 a.m. Severson v. State #42830
it bl ol 11:10 a.m. Easterling v. Kendall, M.D. #42158
5™ Amended — 09/23/15
_ Wednesday, November 4, 2015 - TWIN FALLS
Boise August 11 (Twin Falls County Courthouse)
Coeur d'Alene August 26 and 27 X0 UM (DN VBN csmscccommmsssnsosan sz #41897
10:00 a.m. Lepper v. Eastern Idaho Health Services ..................... #42004
Moscow August 28 11:10 a.m. Mitchell v. State #41882
Boise (Boise State University) September 2 Thursday. November 5. 2015 — TWIN FALLS
—)b—.—
Boise September 3 Twin Falls County Courthouse
Boi September 18 8:50 a.m. Samples v. Hanson #41869
Olse eptemboer 10:00 a.m. Bank of NY Mellon v. Evans #42633
Boise November 2 and 10 11:10 a.m. Houpt v. Wells Fargo Bank #41990
Twin Falls November 4, 5 and 6 Friday, November 6, 2015 - TWIN FALLS
i (Twin Falls County Courthouse)
Boise DSl el 8:50 a.m. State v. Razo-Chavez #42398
By Order of the Court ]??8 gm St eioss #nggé,(\)l

Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2015 Fall Term for the Tuesday, November 10, 2015 — BOISE

Supreme Court of the State of Idaho, and should be preserved. A 8:50 a.m. Countrywide Home LOANS V. SNEELS .....ccwcvvvvesivesnes #42063
formal notice of the setting of oral argument in each case will be sent 10:00 a.m. Rich v. State #42515
to counsel prior to each term. 11:10 a.m. Huber v. Lightforce USA #41887

December2,4,7,9and 11

OFFICIAL NOTICE Wednesday, December 2, 2015 — BOISE
COURT OF APPEALS OF IDAHO 8:50 a.m. Green v. Industrial Special Indemnity Fund ................... #42782
) 10:00 a.m. Erickson v. Erickson #41587
Chief Judge 11:10 a.m. State v. Pachosa #42950
John M. Melanson
Judges Friday, December 4, 2015 - BOISE
Sergio A. Gutierrez s T OPEN

David W. Gratton

Molly J. Huskey 10:00 a.m. McKay v. Walker #42434
11:10 a.m. Aikele v. City of Blackfoot #42742
Regular Fall Term for 2015
5t Amended - 09/23/15 Monday, December 7, 2015 - BOISE
; 8:50 a.m. Idaho Ground Water v. [DWR #42775
Boise August 11,18, 20 10:00 a.m. City of Pocatello v. Rangen #42836
Boise September 24 11:10 a.m. Rangen v. IDWR #42772
i October$5726-22, 27 Wednesday, December 9, 2015 - BOISE
Boise November 12,47, 19, 24 8:50 a.m. Morgan v. New Sweden Irrigation District .................... #42575
Boise December 15,17 10:00 a.m. PHH Mortgage v. Nickerson #42163
11:10 a.m. State v. Rawlings #42697
By Order of the Court
Stephen W. Kenyon, Clerk Friday, December 11, 2015 - BOISE
NOTE: The above is the official notice of the 2015 Fall Term for the Court 8:50 a.m. Cornellv. Johnson #42822
of Appeals of the State of Idaho, and should be preserved. A formal notice 10:00 a.m. Pandrea v. Barrett #42333
of the setting of oral argument in each case will be sent to counsel prior to 11:10 a.m. Brown v. State #42511
each term.
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COURT INFORMATION

Idaho Court of Appeals
Oral Arguments for November 2015

Thursday, November 12, 2015 — BOISE

9:00 @.M. StALE V. HAIDISON ..o #42689
Thursday, November 19, 2015 - BOISE

10:30 a.m. State v. Ostler #42335
Tuesday, November 24, 2015 - BOISE

9:00 @.N. SEAL V. BISCNOS ..o #42574
10:30 a.m. State v. Mercado #42436
1:30 p.m. Hern v. Idaho Transp. Dept. #42287

PROFESSIONAL LIABILITY INSURANCE

If standard insurance programs won't cover you due to
claims, state bar discipline, or area of practice, | can help.
As a surplus lines broker, | represent you, the insured,
not any insurer.

George E. Dias, AIC ASLI
P.O. Box 641723 San Francisco, CA 94164
C:(415) 505-9699
Idaho Insurance Producer # 475258
Surplus Lines License # 475259

Certified Business
Valuation Services

Over 1,000 Accredited Business
Valuations and Sales Completed

Eight Licensed Professionals with

Access to Comparable Sales Data

Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

ir ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

ear Call 208-336-8000

or visit www.arthurberry.com

MEDIATION IS PROCESS,

PATIENCE AND PERSEVERANCE.

» 25 years of litigation experience
» Yale University

» University of Michigan Law School
» AAA certified Arbitrator and Mediator

THOMAS, WILLIAMS
& PARK.-

DAN WILLIAMS

208 345-7¢&
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

Attorney fees and costs
1. Did the district court err by awarding at-
torney fees to respondents pursuant to I.C.
§12-120(3) after Agstar was not successful in
obtaining a deficiency judgment in post fore-

closure proceedings?

Agstar Financial v.
Northwest Sand & Gravel
S.Ct. No. 42932
Supreme Court

Family law
1. Whether the district court erred in revers-
ing the magistrate court’s Judgment of Qual-
ified Domestic Relations Order and in finding
it was not in compliance with ERISA.
Kesting v. Kesting
S.Ct. No. 42875
Supreme Court

Post-conviction relief
1. Did the court err in summarily dismissing
Gonzalez's petition for post-conviction relief
in which he argued his trial counsel coerced
his guilty plea?
State v. Gonzalez
S.Ct. No. 42463
Court of Appeals

2. Did the court err when it dismissed Mor-

rison’s petition for post-conviction relief as
untimely?

Morrison v. State

S.Ct. No. 42918

Court of Appeals

3. Whether the court used the wrong stan-

dard when it summarily dismissed all of Bias's
post-conviction claims.

Bias v. State

S.Ct. No. 42498

Court of Appeals

(Updated 9/1/15)

Procedure

1. Did the court err by dismissing the ac-
tion for declaratory judgment and in finding

there was no case or controversy?
Western Community Insurance v.
Pahrump Courtyard
S.Ct. No. 42871
Supreme Court

CRIMINAL APPEALS

Evidence
1. Was there sufficient evidence to support
Roberts’ conviction for first degree arson?
State v. Roberts
S.Ct. No. 42534
Court of Appeals

2.Did the court abuse its discretion by allow-

ing evidence of involvement in prison gangs
pursuant to I.R.E. 404(b)?

State v. Wilson

S.Ct. No. 42532

Court of Appeals

3. Did the district court err when it affirmed

the magistrate court’s ruling excluding evi-

dence on the credibility of BAC testing in
general?

State v. Nichols

S.Ct. No. 42641

Court of Appeals

Other
1. Did the court err in concluding the pros-
ecutions’decision to exclude juror 24 was not
substantially motivated by gender?
State v. Ornelas
S.Ct. No. 42799
Court of Appeals

Search and seizure -
suppression of evidence
1. Did the district court err when it concluded
that the independent source and inevitable
discovery doctrines apply only to remove
the taint of illegal searches and not illegal
seizures?
State v. Davis
S.Ct.No. 42749
Court of Appeals

2. Did the court err in denying Case’s motion

to suppress and in finding Case’s traffic stop

was supported by reasonable suspicion he
was committing a traffic violation?

Statev. Case

S.Ct.No. 42363

Court of Appeals

3. Did the court err in denying Floyd'’s motion

to suppress and in finding consent for police

to enter his home was not the product of co-
ercion?

State v. Floyd

S.Ct. No. 42636

Court of Appeals

Statutory interpretation
1. Whether the district court erred by allow-
ing, pursuant to I.C. §19-3023, the victim wit-
ness coordinator to sit with the eleven year
old victim on the witness stand while the

victim testified.

State v. Mercado
S.Ct. No. 42436
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3868

EtHics & LAwYER DisCIPLINARY INVESTIGATION & PROCEEDINGS

208.388.4990
ssmith@hawleytroxell.com

Stephen C. Smith, former Chairman of the
Washington State Bar Association Disciplinary
Board, is now accepting referrals for attorney
disciplinary investigations and proceedings in
Washington, Idaho, Hawaii, and Guam.

H

www.hawleytroxell.com - 208.344.6000

o~

)]

HAWLEY
TROXELL

ATTORNEYS AND COUNSELORS

223 N. 6th St, Ste. 325
Boise, ID 83702

Deborah A. Ferguson
Effective Mediation

« 29 years of Litigation and Mediation Experience Y
- Past President of Idaho State Bar, 2011
« On Federal and State Mediation Rosters

Ferguson Durham, PLLC

fergusonlawmediation.com
daf@fergusondurham.com
(208) 345-5183
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Brian Donesley
LIQUOR LAW

« Former Idaho Liquor Chief
« Former Idaho State Senator

« 30+ years experience in liquor law
« Retail/Wholesale
« Revocations/Suspensions/Criminal
« Hearings/Appeals/Trials
« Lobbying/Governmental Affairs
« State, Local, Federal, Multi-State

» National Association of Alcohol
Beverage Attorneys (NAABLA)

« Licensed in Idaho and Washington

Brian Donesley, Attorney at Law
ISB No. 2313
P.O.Box 419, - Boise, ID 83701
Telephone: (208) 343-3851
bdonesley @bdidlaw.com
www.ldaholiquorlaw.com

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701 Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com

Your legal staffing
resource for part-time
and full-time attorneys and
professional employees.

@ Ao
M EGAL
B STAFFING

We are accepting applications and resumes
from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838
info@idaholegalstaffing.com

IDAHO LeEGAL DRAFTING

PrROFESSIONAL RESEARCH & WRITING SERVICES
FOR IDAHO ATTORNEYS

SERVICES:

Legal Rescarch «+ Memorandums « Motions «Briefs
Pleadings + Discovery +Trial Prepatration » Appeals
Legal Forms « General Consulting » Contracts
Estate & Business Planning

RESEARCH TooLs:

Lexis Advance * Microsoft Office for Lexis
Restatements » Law Reviews + National Briefs

National Legal Forms « General Practice Library
University of Idaho Law Library Access

Call or Text:
BrR1IAN M. DEeFRIEZ
208-965-9734

brian@idaholegaldrafting.com
(LS.B*8113) » Independently Insured

ELLIS LAW, PLLC

Allen B. Ellis
(formerly with Ellis, Brown & Sheils)

Now available and accepting referrals for:
* Professional negligence
 Civil litigation
» ERISA litigation
» Appellate matters

Ellis Law, PLLC
12639 West Explorer Drive, Suite 140
Boise, Idaho 83713
(208) 345-7832
aellis@aellislaw.com
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§~ %< Federal Court Corner

Changes in Store for U.S. District Courts

Libby Smith, Clerk of Court

U.S. District Court news:
Change in Chief Magistrate Judge

The Chief Magistrate Judge
for the District of Idaho serves a
seven-year term. On October 1,
2015, Judge Ronald E. Bush be-
came Chief Magistrate Judge for
the U.S. District Court. Judge Bush
succeeds Judge Candy Wagahoft
Dale, who has served as Chief Mag-
istrate Judge since October 1, 2008.
Among other matters, the Chief
Magistrate Judge is responsible for
appointments of private counsel
under the federal Criminal Justice
Act for indigent defendants in
criminal appeals and habeas corpus
cases; works closely with Probation
and Pretrial Services regarding bail
reports, pretrial release conditions,
presentence reports for misdemean-
ors and other procedures and forms;
and interacts with the U.S. Attor-
ney’s Office regarding preliminary
criminal proceedings, search war-
rant procedures, and petty offenses
on federal lands. Although the
responsibilities of Chief Magistrate
Judge have changed, both Judges
Dale and Bush continue to carry out
a host of other administrative re-
sponsibilities for the District Court.
I think I can safely say on behalf of
all Clerk’s Office employees that it
was a delight working closely with
Judge Dale as Chief Magistrate
Judge and we all look forward to
working with Judge Bush in his
new capacity as Chief Magistrate
Judge.
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Prisoner electronic
filing pilot program

On September 1,2015, the Dis-
trict Court implemented a prisoner
e-filing pilot project to determine
the feasibility and cost-effectiveness
of having state prisoners file court
documents electronically into the
Court’s Electronic Case Filing
(ECF) system, through prison legal
resource center staff. The Idaho
State Correctional Institute (ISCI)
was selected to participate in the
pilot project. Kudos to Chief Mag-
istrate Judge Ronald Bush, who led
this effort, along with Pro Se Law
Clerk Janis Dotson and Clerk’s Of-
fice employees Kirsten Wilkinson,
Carrie Smith, Kelly Montgomery
and David McDonald. We also ap-
preciate the efforts of ISCI paralegal
Alan Stewart and Idaho Depart-
ment of Corrections (IDOC) Access
to Courts Coordinator and Chief

R A ML LR

fESfL Raden L

of Division of Prisons Jeff Zmuda
and Idaho Deputy Attorney General
Mark Kubinski. Similar programs
have been implemented by partner-
ships between federal district courts
and state prisons throughout the
country and have resulted in time
savings on behalf of court staff and
prison staff, as a result of the elec-
tronically filed documents.

Judicial emergency declared

The U.S. District Court for the
District of Idaho is among 19 fed-
eral district courts and four federal
appellate courts to have been de-
clared to be under a judicial emer-
gency. Our Court’s judicial emer-
gency is due to the fact that we have
more than one (two) authorized
judgeship(s) and only one active
judge. We are hopeful that the va-
cancy created by District Judge Ed-
ward Lodge will be filled very soon.
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Federal Court Corner

Upcoming Bankruptcy Rules and Forms Changes

Kirsten Wilkinson,
Chief Deputy of Operations

U.S. Bankruptcy Court news

As the close to 2015 rapidly
approaches, it is time to remind
ourselves of those important annual
fall events we look forward to each
year — pumpkin spice everything
lining grocery store shelves, setting
clocks back the first Sunday in
November, and preparing for rules
and forms updates. The Clerk’s
office would like to share a few
highlights of the upcoming changes
(sans pumpkin spice) practitioners
can expect to see before the end of
the year.

National rules/forms

The Supreme Court adopted
only one national rule amendment
as it has direct correlation to the
form updates. Rule 1007 is updated
to reflect references to Schedules
E and F that, on December 1, will
come to exist as a combined form.

The Official National
forms, on the other hand, are
substantially revised, reformatted
and renumbered for use on and
after December 1. The bulk of
the forms that had yet to undergo
the forms modernization process
are now brought into that format,
making them easier to read and
likely to generate more complete
and accurate responses from filers.
Forms have also been remunerated
to distinguish between individual
and non-individual debtors; forms
for individual debtors are now

Rule 1007 is updated to reflect references
to Schedules E and F that, on December 1,
will come to exist as a combined form.

in a 100 series numeration while
forms for non-individual debtors
will reside in a 200 series. If you
prepare documents via bankruptcy
form software, you are strongly
encouraged to contact your vendor
for information regarding upgrades
to address these changes.

Other key forms, including
the Notice of Commencement of
Case, Proof of Claim and Discharge
of Debtor will also receive face
lifts through the modernization
formatting.

The Commercial Law and
Bankruptcy Section will be
sponsoring a CLE training event,
to be hosted by the Clerk’s office,
at the Boise courthouse on Friday,
November 6" from 9:30 a.m. - 10:30
a.m. to provide an overview of the
national forms changes. The event
will also be broadcast district wide
via webcast, courtesy of the Idaho
State Bar.

For a complete list of the
pending official forms and forms

number conversion chart, or details
regarding the CLE, please visit the
Bankruptcy Court News section of
our website at www.idb.uscourts.
gov.

Local rules/forms

The Bankruptcy Local Rules
Committee will be posting
proposed updates to local rules and
forms for comment on the court’s
website in mid-November, with a
January 1,2016 implementation
date for approved items. Please
watch your emails for a message
from the Clerk regarding the
opening of the comment period.
Redline/strikeout versions of the
proposed changes will be available
under the Forms, Fees & Rules
section of our website. A public
notice will also be posted to the
Bankruptcy Court News section
at www.idb.uscourts.gov at the
commencement of the comment
period.
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Building Bridges: Understanding Islamic Legal
Principles for [daho's Transactional Attorneys

Angelo L. Rosa

hanges in Idaho’s ethnic

landscape have been em-

braced by some, resented

by some, and ignored by

others. Regardless, Ida-
ho’s Muslim population has grown
considerably in the past five years.
Given recent asylum placements and
a growing diversity in Idaho’s uni-
versity system, the Muslim popula-
tion not only contributes to Idaho’s
diversity, but is a diverse demogra-
phy within itself. As Idaho’s own
Muslim population grows and puts
down roots, so too must Idaho’s le-
gal community grow to competently
meet the needs of clients wishing to
conform their economic activity to
the requirements of their faith.

This article is not intended to
serve as a comprehensive practice
guide for Idaho attorneys wishing
to expand their practice to serve the
Muslim community, but is instead
an introduction to certain economic
principles of Islamic law, an illustra-
tion of their practical application
in transactions commonly encoun-
tered by Idaho attorneys, and an
identification of practical issues that
will likely arise in the course of ad-
vising on such transactions.

What is Shari'a?

In broad terms, Muslims and non-
Muslims living under the same legal
system have been bound by their
respective standards, guidelines, be-
liefs, and ethics. Reconciling these
differences — shown by history to
be distinct and complicated further
by portrayals in the media and by
prejudice — requires an answer to
the question: how can there be co-
operation, growth or mutual ben-
efit between these groups in spite of
such distinctions? The answer lies in
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While the concept of profit is not prohibited,
the prohibition on riba is more accurately
analogized as a prohibition on usury.

reaching a genuine and mutual un-
derstanding, one party to the other.

Islamic law, or Sharia (pro-
nounced: shah-ree-ah), governs how
Muslims conduct personal and busi-
ness affairs, adhering to a strict set
of rules governing commerce and
finance. Therefore, from a busi-
ness perspective, the answer to the
question posed above is aided by
an attorney’s understanding that
Shari‘a-compliant transactions are
intended to situate its participants in
the same legal position (risk, return,
control, and recourse) as more “con-
ventional” transactions. This isn’t a
novel concept. In the international
finance sector, Sharia-compliant fi-
nance methods have been success-
fully deployed by major banks and
finance groups in a variety of sce-
narios commonly occurring in Ida-
ho, from asset finance to real estate
development. Moreover, Islamic fi-
nance methods have increased in use
over the past two decades.'

As such, attorneys advising on
such transactions must create an un-
derstanding of the standards unique
to a Sharia-compliant transaction.
In building agreements in such
ways, advising parties to transac-
tions that comply with Islamic law
also becomes an exercise in building

bridges.

Understanding the basics of
Shari'a -compliant transactions

Understanding the fundamentals
of Islamic finance requires an ac-
knowledgement of three core prin-
ciples. First, the Shari'a dictates that
all property is within the exclusive
ownership of God. Human beings
are considered, from a doctrinal
perspective, mere trustees of God’s
property.? Accordingly, ‘money’ lacks
intrinsic value and is neither appre-
ciable nor depreciable in its own
right.

Second, because money has no
intrinsic value, concepts of inflation
and time value have no legitimacy
under an Islamic economic model.?
Accordingly, interest (rzba) is prohib-
ited.* While the concept of profit is
not prohibited, the prohibition on
riba is more accurately analogized
as a prohibition on usury, whether
charged in relation to the use of
money, or the exacting of excessive
profit in relation to the value of an
asset.’

Third, excessive speculation or
risk is considered gambling (or
“gharar”) and is likewise prohibited.
Modern interpretations of this pro-
hibition are more accommodating
of the speculative nature of business.



Even so, the application of the Sharia
imposes far greater limitations than
under Western economic principles.

While spiritually derived, the
application of the Sharia to com-
merce is not an academic exercise.
The United States Treasury Depart-
ment has provided a body of guid-
ance approving the use of Islamic
finance models.” Larger financial
institutions  (including Citibank,
HSBC, and others) offer large-scale
transaction financing tailored to the
demands of high net-worth indi-
viduals or investment groups seek-
ing to conform their investment ac-
tivities to the Shari'a.* Certain banks
provide Sharia-compliant financial
products in certain markets.” In the
United States, smaller boutique fi-
nance houses provide Muslims with
Shari’a-compliant products (notably
home mortgages and car loans)."
However, the number of parties with
access to such products and services
is a function of their availability and
access to professionals with compe-
tence to advise and structure transac-
tions accordingly. The largest sector
in which Shari’a-compliant transac-
tions are deployed is, and is likely
to remain, in private transactions in-
volving the sale, lease and/or option-
ing directly connected with an asset.
It is in this sector that legal counsel
to Muslim investors, business own-
ers, and consumers can provide prac-
tical assistance.

Shari'a-compliant variants
on conventional transactions

The following concepts reflect a
sample of economic relationships
that are most easily analogized to
conventional business transactions:

1. Mark-up contracts

A mark-up contract (murabaha)
involves a bank or other financial
intermediary purchasing an asset
on the buyer’s behalf before selling
it to the buyer at a profit."" This is

the most straightforward and eas-
ily structured transaction where
customary contract law principles
will govern. The ‘Islamic’ compo-
nents of such a transaction are re-
flected in the terms relating to the
flow of money under the contract
terms. Murabahah requires that the
total price of the property being pur-
chased is known at the outset of the
transaction.

EXAMPLE: Party A wishes to
purchase an automobile for $20,000.
Party B acquires the automobile on
behalf of Party A and then sells it
to Party A at an agreed-upon fixed

TheIslamic’ components of such
a transaction are reflected in the
terms relating to the flow of
money under the contract terms.

profit of $5,000, with the total pur-
chase price of $25,000 payable over a
period of five years. The markup of
$5,000 is fixed and Party B will retain
a security interest in the automobile
(i.e., a lender’s lien) until Party A
completes the purchase.

A murababa contract is, in eco-
nomic substance, most similar to a
loan with interest, with the ‘interest’
substituted by the replacement of a
defined amount of ‘mark-up’ which
is fixed (to avoid the prohibition on
gharar) and reasonable (to avoid the
prohibition on 7ba)."”* Accordingly,

to borrow the language of the Office
of the Comptroller of the Currency
when commenting on the use of
murabaha in the context of provid-
ing mortgages to adherent Muslims
(otherwise prohibited from obtain-
ing mortgages and remain compli-
ant with the Sharia): “when the
economic characteristics of a lease
are substantially similar to a loan,
the lease may be considered to be
functionally equivalent to the loan.
Therefore, the substance of the trans-
action, rather than its form, should
guide our analysis*3

2. Finance leases

In a finance lease (zjara), a financ-
ing party agrees to purchase an asset
and then lease it, either to a third-
party (common in equipment fi-
nance) or back to the seller (a “sale +
leaseback” model) with the financier
charging a fee for the rental of that
asset." An zjara can be combined
with a purchase facility (analogous
to a “buy-out provision”) at the end
of the lease terms that will allow the
underlying asset to be transferred in
a manner similar to a conventional
leveraged lease (known as gjara wa-
iqtina).

EXAMPLE: Party A agrees to pur-
chase a piece of industrial equipment
having a price of $1,000,000. Party
B agrees to lease the equipment from
Party A for a period of five years at a
rate of $200,000 per year along with a
fixed fee for the rental of $20,000 per
year. Party B pays Party A $220,000
per year for the use of the equipment.
The parties also agree that Party B shall
have the option of purchasing the
equipment at the end of the five-year
lease term for a nominal buy out of $1.
At the end of the transaction, Party A
has recouped the cost of its purchase,
plus a profit of 10 percent (unad-
justed for inflation) and both parties
have reaped the benefit of a fixed set
of terms giving Party A a return on its
capital outlay of $1,000,000 and giv-
ing Party B the benefit of both the use
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of the equipment and a means of ac-
quiring the equipment at the end of
the lease term.

Again, customary principles of
contract law apply to an gara lease.
The definition of the ‘rental fee’ is
analogous to the concept of a fixed-
rate lease. However, the fee for the
‘rental’ of the asset must be fixed to
avoid the prohibitions on riba and
gharar. The parties to an Zjara trans-
action, as with any other contract
governed by Idaho law, have wide
latitude to determine appropriate
variations of consequences of de-
layed performance. A lessor may
charge a higher price if payment is
delayed. The limitation imposed by
the Shari'a requires that any variation
on the ‘rental fee’ be fixed and ascer-
tained at the time the agreement
is entered into. As with murabaha
contracts, the 77ara economic form
has been permitted as an acceptable
form of finance methodology."

3. Conditional sales contracts

In conditional sales contracts
(‘arbun), an option is paid out of the
overall purchase price as consider-
ation for holding the right to pur-
chase open to only the option-hold-
er for a certain period of time."* The
distinction from a more convention-
al model of a purchase option lies
in the fact than an 4rbun contract
is predicated on an option being de-
ducted from the purchase price of an
asset rather than paid independently
of that purchase price. This is most
easily analogized as an earnest mon-
ey deposit that may be forfeit in the
event of non-performance.

EXAMPLE: Party A wishes to ob-
tain an exclusive right to purchase
real estate from Party B for a period
of one year. The Parties agree that
the purchase price of the property
will be $110,000, allocated $100,000
to the property and $10,000 to the
strike price of the option. The par-
ties further agree that the obligation
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The limitation imposed by the Shari‘a requires
that any variation on the ‘rental fee’ be fixed and ascertained
at the time the agreement is entered into.

to purchase the property is abro-
gated in the event the option is not
exercised within the option period
and the $10,000 option price is the
exclusive remedy for Party B keeping
the property off the market. Party A
pays Party B the $10,000 as an ear-
nest money deposit. At the end of
the one year option period, Party A
has paid a fixed price and has a fixed
downside in the event the property
is not purchased, and Party B has a
non-refundable sum to compensate
for any loss of marketability during
the option period.

While the distinction may appear
to be only a matter of integrating the
value of the option to the purchase
price and increasing the price ac-
cordingly, the distinction lies in fix-
ing the remedy for not exercising the
option instead of leaving open the
potential for other remedies which
reflect prohibited risk and specula-
tive loss(es). By limiting the remedy
to an ascertainable and (crucially)
fixed amount and excluding other
potential remedies available at law
(specific performance, claims for
consequential damages arising from
lost economic opportunity, etc.), the
aforementioned prohibitions of the
Shari'a are satisfied. This concept is
among the most similar to conven-
tional western finance notions, but
the deeper implications of limiting

remedies (or limiting risk) is where
potential distinctions lie.

The foregoing concepts are not
intended to be an exhaustive list of
Islamic finance models. Rather, the
transaction types discussed are se-
lected for their conceptual similarity
to conventional forms and, as such,
provide a basis for understanding
the similarities and the distinctions
between them.

Practice pointers &
ethical considerations

Any attorney wishing to under-
take such a task requires careful
study of these principles, conferring
with professionals who possess ex-
pertise regarding their application,
and the cautious communication
of that knowledge in both advising
clients and dealing with counter-
parties. The following points are in-
tended to illustrate important prac-
tice points when advising on trans-
actions structured around Sharia
principles. While not exhaustive, the
examples described below will pro-
vide the reader with examples that
can provide further insight into the
relevant ethics concerns.

1. For transactional attorneys, modu-
lating conventional terms to con-
form to the Shari'a requires a com-
prehensive understanding of how
the Shari'a works. The relevant ethi-
cal considerations begin with the



first Rule of Professional Conduct,
which mandates that “a lawyer shall
provide competent representation to
a client”” Rule 1.1 continues, elab-
orating that: “Competent represen-
tation requires the legal knowledge,
skill, thoroughness and preparation
reasonably necessary for the repre-
sentation?'® It therefore follows that
practitioners familiarize themselves
with the theory underlying the vari-
ous economic models under the
Shari’a. This is as much for the sake
of understanding the motivations to
comply with its requirement as it is
to take informed positions, explain
them, and intelligently draft agree-
ment language that accurately re-
flects them.

2. Owing to the increasing likeli-
hood of advising on a transaction
where one or more parties (and/
or their counsel) is unfamiliar with
the Shari’a, handling this ‘imbal-
ance’ in knowledge creates special
considerations. Convincing a coun-
terparty that the risks and remedies
are consistent with traditional con-
tract principles is an exercise requir-
ing caution. In this regard, Rule of
Professional Conduct 1.6(a), which
prohibits (among other scenarios)
acting in a manner contrary to the
interests of a client in the context of
that representation, merits careful
review.” Counsel advising clients
wishing to conform a transaction
to the Shari'a will be in a position
where familiar transaction princi-
ples must be reinterpreted in unique
terms. Rendering informal advice
or comment to a counterparty there-
fore requires — in addition to the
customary requirements of (a) dis-
closure and (b) informed consent
under LR.C.P. 1.6(b)*— careful
qualification that (a) counsel repre-
sents one (not both) parties to the
transaction®, (b) descriptions and
commentary on the applicability of
Shari’a principles is intended to be

mutually advantageous and given
upon the informed consent of the
client?, and (c) the commentary is
not, and shall not be construed as,
common representation.”

3.0n a less solemn note, it is critical
that the architecture of a Shari a-com-
pliant transaction be understood
and communicated as a means of
accomplishing the unique objectives
of the Muslim party(ies) while, at the
same time, providing mutual assur-
ances of accountability and recourse
through agreed-upon process(es) of
dispute resolution. It is through the
identification of common ground

It is through the identification
of common ground that rights
and remedies can be fashioned
to comply with the rule of law

and be in harmony with the
requirements of the Shari‘a.

that rights and remedies can be fash-
ioned to comply with the rule of law
and be in harmony with the require-
ments of the Sharia.

Closing thoughts

If common understanding is pos-
sible, there is a space in the evolution
of Idaho’s body of business law and
legal community for the application
of the Sharia to business transac-
tions between Muslims and non-
Muslim parties. Structuring transac-
tion that comply with the Sharia re-
quires a revision of familiar concepts

with unconventional rationales and
structuring, thereby tasking counsel
to build confidence through dem-
onstrating that a Sharia-compliant
transaction is enforceable as a matter
of law and accomplishes the same
objectives as one that is more con-
ventionally drawn. For counsel pos-
sessing the correct balance of com-
petence, creativity and respect for
distinct cultural and spiritual objec-
tives, the rewards of advising clients
on Sharia-compliant transactions
can be unique and satisfying.
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Lawyers in Small Firms Need to Verify Client’s Property and General Finances
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Mark Bassingthwaighte

continue to be surprised at the

number of times during a firm

visit, be it with a solo attorney

or in a small firm setting, I

learn that complete oversight
of client property has been turned
over to an employee. More often
than not, this individual has been
employed at the firm for years and
is always viewed as someone worthy
of a high level of trust.

While I do believe the develop-
ment of trusting work relation-
ships is a good thing, there can be
a downside if the trust is left un-
checked for an extended period of
time. One problem is that excessive
trust can easily lead to the deteriora-
tion, if not complete abandonment,
of accountability mechanisms and
sometimes trouble follows.

One story that has stayed with
me for years involved a trusted firm
administrator who eventually came
to be treated by her boss, a solo at-
torney, as a member of his family.
This individual even played a role
in helping to raise the attorney’s
children. Everything came crashing
down when the attorney eventually
discovered this trusted employee
had been embezzling him for years
managing to take well in excess of
$100,000. Suffice it to say the at-
torney never saw it coming and was
crushed by this individual’s deceit.

Before going further, allow me to
say that I do value the professional
and personal relationships that
can and do arise in a work setting.

I believe that placing trust in em-
ployees is not only appropriate but
a necessary practice. My purpose
here is not to advocate a modicum
of distrust. Rather it is to encourage
and underscore the importance of
creating and maintaining appropri-
ate mechanisms of accountability
for client property. Why? Because,
unfortunately, even long-term
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trusted employees sometimes make
really bad decisions. To add insult
to injury, should such an unfortu-
nate event ever occur in your firm
and adequate safeguards were not
in place, you might end up on the
wrong side of a disciplinary action
and/or malpractice claim. You can-
not and should not delegate total
and complete responsibility for all
accounting functions to non-lawyer
staff. Simply put, as an attorney you
have an ethical duty to oversee the
safekeeping of client property.
With all this in mind, here are
a few ideas to help you avoid such
problems and, if followed, can help
demonstrate that an appropriate
level of attorney oversight of client
property was in place should a theft
ever occur.

*Promptly identify items of value
received on a short-term or long-
term basis. Label them as client
property and place them in a
secure place as soon as possible.
For example, immediately deposit
client funds into the trust account.
Place valuable papers or other
small tangible items in a safety de-
posit box or a fireproof safe. Large
items may require safekeeping in
secure commercial storage space.
When maintaining client property
long-term keep an inventory of the
property, catalogue the property as
onsite or off-site, and update this
inventory as called for. Diamond
rings have disappeared and client
x-rays unintentionally destroyed
for want of this kind of basic safe-
keeping practice.

* When hiring administrative, ac-
counting, or bookkeeping staft

You cannot and should not
delegate total and complete
responsibility for all accounting
functions to non-lawyer staff.
Simply put, as an attorney
you have an ethical duty
to oversee the safekeeping
of client property.

verify reported employment his-
tory and personally speak with ref-
erences. You might also review the
publically available social media
presence of any prospective hire.

*Have your books reviewed by
an outside auditor once a year.
Typically this audit would occur
during a mandatory two week
vacation you should require any
long-term employee who is in a
position of trust, such as a book-
keeper, to take.

*Require two signatures on all
checks written in excess of $500 or
$1000. This can help assure an at-
torney personally sees and reviews
all checks being written for a sig-
nificant amount.

*Make certain that all checks and
cash received are kept in a locked



drawer, cabinet, or safe until it’s
time to take them to the bank. In
addition, all checks should be re-
strictively endorsed upon receipt
and either copied or recorded in a
log of checks received in order to
make identification and replace-
ment easier if a check is ever lost
or stolen.

eSeparate check preparation respon-
sibilities from account reconcilia-
tion responsibilities. Allowing one
person to sit in both roles is asking
for trouble. In a perfect world, the
account reconciler would also nev-
er have access to the trust account
check stock as those checks should
be kept in a locked drawer or safe.

e Trust account checks should be
physically different from the op-
erating account checks to lessen
the likelihood that a check will
be written on the wrong account.
Consider different sizes or colors
or perhaps even maintaining the
accounts at different banks. Peri-
odically take a look at both check
stocks to make certain that the
checks at the back are still there.
Sometimes forged checks turn out
to be checks taken from the back
of the check stock done with the
hope that the stolen checks will
not be missed.

*The use of signature stamps should
be forbidden as these things have
been misused too many times. If
you have any signature stamps ly-
ing around in your office, destroy
them. For similar reasons, never
leave signed blank checks lying
around.

* An attorney should regularly re-
view the bank statement for the
trust account and the correspond-
ing reconciliation report so that
any discrepancies can be addressed
immediately. Require the bank
statement to be delivered to the
reviewing attorney unopened or
consider having them sent directly
to the attorney’s home. Not only

does this attorney need to see and
understand all activity in the trust
account but he will also want the
opportunity to make certain no
forged checks were written. In
part, this is about trying to catch
small thefts before they become
something more.

Watch for the warning signs and
never ignore them once present.
Although not foolproof, there are
certain warning signs that should
warrant careful attention. These
would include your becoming
aware that the trusted staff person is
having financial problems, you wit-
ness the demonstration of addictive
behaviors, realize this person is liv-
ing beyond their apparent means, or
learn that the individual never takes
any extended amount of time off.

The use of signature stamps
should be forbidden as these
things have been misused too
many times. If you have any
signature stamps lying around
in your office, destroy them.
For similar reasons, never leave

signed blank checks lying around.

ALPS Risk Manager Mark Bassingthwaighte, Esq.
has conducted over 1,000 law firm risk management
assessment visits, presented numerous continuing legal
education seminars throughout the United States, and
written extensively on risk management and technology.
Check out Mark’s recent seminars to assist you with your
solo practice by visiting ALP’s on-demand CLE library at

alps.inreachce.com.

Mark can be contacted at: mbass@alpsnet.com.
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Odds and Ends: My Inbox Part ||

Tenielle Fordyce-Ruff

ne of the joys of writing
this column is hearing
from my readers. Every
month a loyal Advocate
reader contacts me.
Some just let me know about a
topic they particularly enjoyed.
Others, though, ask for advice or
answers to specific questions.

This month, I’ve decided to share
some of the tips, tricks, and answers
that have gone out to individuals. We
will look at when e-editing isn’t par-
ticularly helpful, combating verbosi-
ty, using numbers correctly, and how
to correctly identify a nickname.

E-editing isn't foolproof

In July 2014 I gave you all ad-
vice about saving time by using
your word processor to help proof
and edit your writing.! I also pro-
vided a word of caution about
common homonyms that the spell-
check function of a word processor
wouldn’t catch. Today, I'm going to
cover another time when your word
processor won’t be helpful.

Most grammar checks won’t cor-
rectly identify subject-verb agree-
ment errors if there is a phrase or
clause between the subject and the
verb. Take a look at this example.

Custom-made towels imprinted with
the hotel’s logo satisfies the requirement
that the goods be specifically manufac-
tured.

Looking at this as I type it, Word
hasn’t identified the error in this
sentence. Yet, the subject (towels)
and the verb (satisfies) don’t agree
in number. This is a basic grammar
error that has made it past grammar
check.?

So what to do? First, try to avoid
writing sentences with a long clause
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or phrase between the subject and
the verb. Second, make note of these
sentences when you’re writing them
and double or triple check the sub-
ject verb agreement.

Minimizing prepositional phrases

Many readers want quick tips
to help them shorten their writ
ing. There are a few quick ways to
minimize prepositional phrases: use
shorter replacements and use active
voice.

As a reminder, a preposition is
a word that relates its object to an-
other word in the sentence. The
relationships are commonly ones
of space (in, on, under), possession
(of, for, by), or circumstance (about,
against).

Prepositions can be simple (in,
of, for) or complex (in accordance
with, on behalf of). Much wordi-
ness comes from the use of complex
prepositions, so replacing a complex
preposition with a simple one or a
shorter word can cut down on ver-
bosity.

Compare the following sentenc-
es:

Most grammar checks won't
correctly identify subject-verb
agreement errors if there is a
phrase or clause between the
subject and the verb.

She asked that her attorney file the com-
plaint with all diligence.

She asked that her attorney file the com-
plaint quickly.

The CEQ of the company expects to end
the year with only minimal losses.

The company’s CEQ expects to end the

year with only minimal losses.




Likewise, using active voice will
help cut down on wordy sentences
clogged with by phrases.’

Compare these examples:

A duty of care to the plaintiff was
breached by the defendant when the

slippery floor was left unmopped by the
defendant.

When the defendant failed to mop the
slippery floor, he breached bis duty of
care to the plaintiff.

Notice how switching to active
voice eliminated the wordy preposi-
tional phrase “by the defendant” Not
only is the second sentence much
shorter, it is also easier to read and
understand. Never bad traits for le-
gal writing!

Using numbers correctly

Numbers seem to be a source of
consternation for both my students
and readers. To help clear up how to
use numbers correctly, here are a few
tips.

First, it is best to spell out num-
bers between zero and one hun-
dred.* It is also best to spell out even
hundreds, thousands, hundred thou-
sands, etc., if using those numbers as
approximations.

Stanley, Idaho, has only sixty-nine resi-
dents.

Idaho Falls, Idaho, bas a population of
58,292.

Idaho has over one million people.

Second, if the number begins a
sentence, it should always be spelled
out.

Two hundred fourteen thousand two
bundred thirty-seven people live in

Boise.

However, because that can make
the sentence awkward, it is best to
rewrite the sentence.

Boise has a population of 214,237.

When the sentence begins with a

year, you should also write the year
out.

Eighteen eighty-nine saw the creation
of the Idaho Constitution.

But, that can also make the sen-
tence awkward, so it’s best to re-
write it.

The people of Idaho ratified the state

constitution in 1889.

In 1889, the people of Idaho ratified the

state constitution.

Third, if your sentence has two
numbers of the same category, spell
out the first number and use numer-
als for the second.

Two  bhundred fourteen  thousand
two hundred thirty-seven of Idabo’s
1,634,464 residents ltve in Boise.

Or rewrite the sentence.

Of Idaho’s 1,634,464 residents, 214,236
live in Boise and 86,518 live in Nampa.

Finally, when spelling out num-
bers, use a hyphen for numbers
twenty-one through ninety-nine.
The rest are left open.

Identifying nicknames correctly

I have to admit, this was a read-
er’s question and I didn’t know the
answer. I’'ve never had a nickname!
But I know that many people go by
names other than their given names
and need to use both for profession-
al purposes or refer appropriately to
a client or other party.

If you are using the nickname in
addition to a person’s proper name,
put the nickname in quotation
marks, not parentheses. Capitalize it

as you would a proper name. Do not,
however, capitalize the if it is part of
the nickname (unless the is the be-
ginning of a sentence).

Abrabam Lincoln “the Great Emanci-
pator”

George Herman “Babe” Ruth
C.L. “Butch” Otter

Conclusion

I hope you enjoyed this month’s
hodgepodge of advice. Keep the
questions and suggestions coming!

Sources

e Bryan A. Garner, The Redbook: A
Manual on Legal Style, 176-177 (2d
ed. West 2006).

o The Chicago Manual of Style, 376,
464-466 (16th ed. 2010).

Endnotes

1. Tenielle Fordyce-Ruff, Time Savings:
E-Editing Tips & Tricks, 57-JUL Advocate
(Idaho) 62 (2014).

2. For a reminder on subject-verb agree-
ment, see Tenielle Fordyce-Ruff, Back to
the Basics: Subject and Verb Agreement,
55-DEC Advocate (Idaho) 52 (2012).

3. For a refresher on finding and fixing
passive voice, see my article, Attaching
People to Your Writing: Eliminating Pas-
sive Voice and Vague “ing” Words, 53-DEC
Advocate (Idaho) 68 (2010).

4. The Chicago Manual of Style, the
ALWD Guide to Legal Citation, and the
Bluebook all give this advice. In technical
contexts, however, it can be appropriate
to use numerals for all numbers over ten.

Tenielle Fordyce-Ruff is an Assistant Professor of
Law and the Director of the Legal Research and
Writing Program at Concordia University School
of Law in Boise. She is also Of Counsel at Fisher
Rainey Hudson. You can reach her at tfordyce@ cu-
portland.edu or http://cu-portland.fice.com.
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d’ Alene. Online client management and
compliance tools. 509-768-2249. http://www.
northwestregisteredagent.com

OFFICE SPACE FOR LEASE:
Located in the North End. One half block
to the Federal Courthouse; two blocks to
the Supreme Court; and three blocks to the
State Capitol. 2,400 square feet. $12 - $14 per
square foot. Contact Louie Uranga at (208)
342-8931 for further information.

PREMIUM EXECUTIVE OFFICE SUITES
LOCATE IN THE EIGHTH & MAIN
BUILDING

Fully furnished professional office spaces
with incredible views of the Boise skyline.
Offices are all inclusive of high speed WiFi,
Business Phone Line, Voicemail box, Mail ser-
vices, reception courtesies, 24/7 access to facil-
ity, access to our conference rooms and our
premium virtual receptionist packages. Ask
us about our Virtual Office Packages! We are
offering great promotional rates at this time!
208-401-9200, www.boise.intelligentoffice.
com, boise@intelligentoffice.com

ST. MARY’S CROSSING
27™ & STATE

Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative  assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

300 E. Mallard Drive, Suite 145
P.O.Box 1677
Boise, ID 83701

www.eidamlaw.com

Bradford S. Eidam

Representing Injured Workers
throughout Idaho

* Workers’ Compensation Specialist

certified by the . T.L.A.

* Past President,
Idaho Trial Lawyers Association

208-338-9000

PREEMINENT™ ﬁ' LexisMexis

PeerReviewRated

FOR ETHICAL STAMODARDS AWD LEGAL ABILITY™

Martindale-Hubbell”

2010
Bradford 5. Eidam
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PROUDLY ANNOUNCING THE CREATION OF:

SHAVER & SWANSON L.L.P.
INTELLECTUAL PROPERTY ATTORNEYS T
+ PATENTS e

+ TRADEMARKS
+ COPYRIGHT
+ |P LITIGATION

9,10 .WEST MAIN ST., SUITE 320
P.O. BOX 877 - BOISE, ID 83702

) \/ CONTACT US
e SHAVERSWANSON.COM

208-345-1122

CERTIFICATE FROM STRALIS INSTITUTE FOR DISPUTE RESOLUTION

SPINK MEDIATION

EFFICIENT & EFFECTIVE

COMMERCIAL DISPUTES MICHAEL T. SPINK

provides neutrality and flexibility in

REAL ESTATE | LAND USE

establishing the mediation format

most suitable for successhul

TITLE | CONSTRUCTION

resolution of vour matter.
EMPLOYMENT DISPUTES 2083881092

mspinki@spinkbutlercom

SPINKEHBUTLER?:

ATTORNEYS AT LAW

251 E FRONT ST + SUITE 200 + PO BOX 639 + BOISE, IDAHO 83701 + 208.388.1000 + SPINKBUTLER.GOM
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Barbara Jean ‘Bobbi’ Richart

1949-2015

Barbara Jean “Bobbi” Richart
passed away Sept. 23, at her home
after a year-long battle with cancer.
She was 66.

Bobbi was born July 29, 1949 in
Berkley, Calif. Being in a military
family Bobbi was educated in many
states. She studied and became a pia-
no concert pianist before she gradu-
ated from Aqua Clara High School
in 1967.

Bobbi went on to college in Texas.
She graduated “Magna Cum Laude”
with a degree in the Bachelor of Arts,
and continued on to the University
of Houston where she got her Doc-
tor of Jurisprudence.

She continued practicing law in
Texas as a private practice attorney
and a judge. She moved to Idaho and
continued her career. In 1988 she
was elected ElImore County prosecu-
tor and stayed there for eight years.

Bobbi went on to finish the rest
of her career as the Payette County
deputy prosecutor. Bobbi found her
“nitch” in working as the prosecutor
and deputy prosecutor where she
was able to help people. She became
the “pitbull” advocate to protect chil-
dren and other victims.

One of her greatest loves came
from when the Drug Court Program
started; where people could and did
change their lives for the better. See-
ing the people graduate that pro-
gram made her want to help others
that came into the program do the
same.

Her love and care continued on
while she worked as an EMT for a
few years.

Bobbi loved to travel, listen to
music, and spend time with her fam-
ily and friends.

Bobbi is survived by her mother,
Merna Jean Richart; a son, Kevin
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Warren (Michelle
Warren) of Texas;
a daughter, Brit-
tany Layher; two
step children, Joei
(Layher) Beaman
and John Layher;

a halfsister, Jo
Anne Dunn (Bob
Dunn); two step
sisters, Rhonda
Coonse (Wade Coonse) and Terri
Smith (Don Smith); numerous
grandchildren and several nieces
and nephews.

Barbara Jean ‘Bobbi’
Richart

Hon. Craig Charles Kosonen
1936 - 2015

Craig passed away peacefully
from natural causes while surround-
ed by close family and friends on Oc-
tober 1, at Kootenai Medical Center.

Craig was born in Wallace, Idaho
on October 5, 1936; the only child
of Unto “Whitey” and Edith (Torkel-
son) Kosonen. He attended schools
in Wallace, Spokane and Coeur
d’Alene, where he graduated from
High School in 1954 as student body
president.

Although he excelled in baseball,
he decided to pursue music and
went on to play the trumpet profes-
sionally. Craig attended North Idaho
Junior College and continued at the
University of Idaho; where he re-
ceived a B.A. in Political Science in
1959 and on to receive his Law de-
gree in 1961.

He was a proud member of the
Phi Gamma Delta (Fiji) fraternity
and treasured the lifelong friend-
ships he made there. Craig started
his private practice in Coeur d’Alene
and was appointed as Justice of the
Peace in 1966 until Idaho’s court re-
form in 1971, when he was appoint-
ed as a District Court Magistrate and

served for 15 years
until he retired in
1986.

He then spent
the next four years
in private practice
until 1990, when
he served as First
District Court
Judge from Sho-
shone County
until he retired in 2001. Craig was
known for his brilliant legal mind;
combined with a sense of fairness
and compassion for all persons who
came into his courtroom.

He authored landmark decisions,
as a District Judge and while serving
as a pro tem Idaho Supreme Court
Justice. In 2000, he received the Dis-
tinguished Jurist Award from the
Idaho Association of Criminal De-
fense Lawyers. Even after retirement
he helped people in need of his legal
representation.

Craig loved to laugh with friends
and family and his hilarious wit was
known to all who knew him. He was
a long-time member of the Gyros
club in Wallace. He was a passionate
man and knowledgeable on most
subjects, and yet enjoyed learning
from others.

In recent years he was able to va-
cation in Mexico and Hawaii with
his wife and closest friends. Craig
is survived by his loving wife of 38
years, Nancy, at home in Osburn,
Idaho; his son, Brian Kosonen of
Osburn; daughter, Tiffany (Peter)
Erbland of Coeur d’Alene; grand-
daughters Kayla (Matt) Womeldorft
of Salt Lake City, and Lauren Leitz-
ke of Moscow, Idaho and grandson,
Mitchell Leitzke of Moscow, Idaho.
He also leaves a twin daughter and
son: Karen Ylitalo Gill and her chil-
dren in Hillsboro, Ore.and Cameron
Ylitalo and his children of Colorado
Springs, Colo.

Hon. Craig Charles
Kosonen



Interested in juds

TAKE SOME
STUDENTS
T0 COURT.

)
% NOT
BECAUSE YOU
HAVE To.
BECAUSE YOU
WANT To,

WYYWIDAHOLAW FOUNDATION ORG

RETHINK

legal trust accounts

Your legal practice can benefit from a new way of thinking
about how you manage legal trust funds. An Interest on
Lawyers Trust Account (IOLTA) from Idaho Central gives you:

« An interest-bearing account « Net interest paid to support
for all pooled trust funds legal aid and legal service
« Competitive interest rates « Free online banking to
and no monthly service fee manage your account
//// CREDIT UNION Find out more at iccu.com.
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ldaho Law and Justice Learning Center Holds Grand Opening

Dan Black

ressed into service once

again, the former Ada

County Courthouse Build-

ing has a new name and a

new life. Its marble floors,
wood panels and mural-covered plas-
ter halls echo the crashing sounds of
those eager to practice law. Personal
greetings bounce off the walls fres-
coed with 1930s images of the West.
Natural light creates vivid shadows
and highlights virtually unseen to
generations of lawyers who trained
under florescent tubes.

The Idaho Law and Justice Learn-
ing Center held its Grand Opening
September 24 in high style. Guests
invaded every niche and cranny of
monumental Deco-style building,
inspecting the murals, polished
brass and deco symmetry. At least
200 people came to look the place
over and to celebrate the building’s
new purpose.

The building now supports the
legal profession with the University
of Idaho’s branch College of Law,
the Idaho State Legal Library, and
the Idaho Supreme Court’s Institute
for Advanced Judicial Education.
The celebration created a reunion of
sorts for Ul supporters, alumni, the
broader legal community, elected
officials, faculty members and stu-
dents.

The building was finished in
1939 as a Public Works Administra-
tion project as part of President Roo-
sevelt’s New Deal in response to the
Great Depression. It functioned as a
courthouse until 1999. It was sold to
the state for extra room for the leg-
islature, but was left vacant in 2002.
Later it served as a temporary Capi-
tol Building during the Statehouse
renovation. The original wood pan-
eled walls cast a warm glow through-
out the interior. Windows to the ul-
tra high ceilings in what were House
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Photos by Dan Black

Alumni, supporters, students, dignitaries, professors, lawyers, judges, politicians, elected officials,
and educators packed into the newly opened Idaho Land and Justice Learning Center Grand
Opening Celebration in September. The building’s thorough renovation carved another chapter

in the iconic downtown building.

and Senate Chambers now light
up class rooms, which serve double
duty for both UI College of Law and
the Institute for Advanced Judicial
Education.

Many of those attending the
Grand Opening had their own per-
sonal connection to the building, in-
cluding judges who had their cham-
bers there, attorneys who practiced
there, members of the Idaho Legisla-
ture who were housed in the build-
ing during the Idaho State Capitol
renovation, or members of the pub-
lic who have experienced the build-
ing as part of the downtown Boise
landscape.

Special recognition was given to
Don Burnett for his vision and lead-
ership to the ILJLC and to Lee Dil-
lion for overseeing the construction
project.

The celebration featured welcom-
ing remarks from Lieutenant Gov-
ernor Brad Little, Chief Justice Jim
Jones, UI President Chuck Staben,
and Professor Don Burnett. College
of Law Dean Mark Adams provided
remarks, especially thanking the Ida-
ho Supreme Court and Idaho State
Archives, which brought a traveling
exhibit of the Magna Carta, which
was on display during the event.

Dan Black is the Communications Director for the Ida-
ho State Bar and Managing Editor of The Advocate. He
is a former newspaper reporter, copy editor and man-
aging editor. Dan oversees the Lawyer Referral Service
and general announcements from the ISB. He has been
Managing Editor of The Advocate since 2009.




Notable key officials in repurposing the old Ada County Courthouse into its
new life include, from left Ul President Chuck Staben, Ul College of Law Dean
Mark Adams and former Ul Intern President and former College of Law Dean
Don Burnett, who initiated the project by pulling together state, university and
alumni in a shared vision for the building.

Ryan Hunter joins Naylor & Hales, P.C.

Naylor & Hales, P.C. announces
the addition of Associate Ryan S.
Hunter to the firm. Mr. Hunter’s
practice includes all aspects of gen-
eral litigation, with a focus on mu-
nicipality and public entity defense;
civil rights defense; governmental
liability; administrative law; and
employment law. Ryan graduated
from Idaho State University in 2008
with Bachelor of Arts degrees in
Political Science and International
Studies. He received his Juris Doc-
torate, summa cum laude, from the
University of Idaho College of Law
in 2013. While in
law school, Ryan
interned with Ida-
ho Legal Aid and
a Spokane general
litigation firm.

After  gradu-
ating from law
school, Ryan com-
pleted a two year

Ryan S. Hunter

clerkship for the Honorable John M.
Melanson, Chief Judge of the Idaho

Court of Appeals.

Winston & Cashatt hires
new associate attorney

Megan E. Marshall received her
undergraduate degree in English in
2008 and her law degree in 2011,
both from the University of Idaho.
She joins Winston & Cashatt after
working at the Kootenai County
Public Defender’s Office for more
than three years. While attending
law school, Megan worked at the
Whitman County Prosecutor’s office
and at the ACLU
of Idaho. Megan’s
practice primarily
focuses on crimi-
nal defense, civil
litigation and em-
ployment law. In
her personal time,
she enjoys skiing,
rafting, mountain

Megan E. Marshall

biking and camping.

Winston & Cashatt is a multidis-
ciplinary, regional law firm that has
been serving clients for more than
40 years. An experienced litigation
firm, it represents a roster of local
and national clients through its of
fices in Spokane and Coeur d’Alene.

Idaho Falls law firm
welcomes new partner

Aaron J. Tolson is pleased to an-
nounce that Andrew M. Wayment
has joined the firm, Tolson Law Of-
fices, as a partner. Attorney Andrew
M. Wayment pro-
vides a broad array
of legal services
including family
law, business, and
real estate practic-
es. The firm will
now be known
as Tolson & Way-
ment Law Offices.

Andrew M. Wayment
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Helping the profession serve the public

Legal Clinics Help Idahoans Access Justice

Kelli Ketlinski
Idaho Volunteer Lawyers Program,
Legal Director

ometimes as attorneys we

forget how intimidating

the process of contacting

an attorney can be. To the

layperson, the process and
world of lawyers can be mysterious
and entry into it can seem insur-
mountable. Many discover they will
need to pay hundreds or thousands
of dollars in retainer to talk to a
lawyer. What if someone doesn’t
have $100? Free legal clinics can be
an ideal solution.

Sometimes as attorneys we
struggle with wanting to provide
pro bono publico service, but are in-
timidated by the thought of taking
on full representation. Naturally, we
share the concern that the case will
take more hours than expected. For
the lawyer who has a couple of free
hours each month or quarter, volun-
teering for a legal clinic can be an
ideal solution.

The Idaho Volunteer Lawyers
Program coordinates legal clin-
ics throughout the state of Idaho
every month in conjunction with
the Idaho Military Legal Alliance,
senior centers, and Court Assistance
Offices. Several other organizations
hold free legal clinics in a variety
of locations as well. To support
attorneys’ service at the clinics co-
ordinated by IVLP, attorneys are
offered professional liability cover-
age and continuing legal education
opportunities. This allows attorneys
to come up to speed in areas of law
outside their usual practice. Clinic
participants are required to sign an
acknowledgment of the attorney’s
limited service in order to define
the attorney’s role to that partici-
pant.
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Below is a non-exhaustive list
of walk-in clinics currently held in
Idaho. If you have friends, family,
clients or other acquaintances that
could benefit from help at a clinic,
please send them to one. If you are
interested in helping at any of the
clinics, please contact IVLP or your
local contact person listed below.
A current Statewide Legal Clinics
Calendar can always be found on

the IVLP website at http://isb.idaho.

gov/ilf/ivlp/clinic_calendar.html.

15 District:

o St. Vincent DePaul North Idaho’s
Legal Link — Coeur d’Alene: Held
on Thursdays twice monthly, with
pre-registration required, address-
ing primarily landlord/tenant and
family law. Contact Keri Stark
(208) 416-4778.

e The law firm of Flammia & Solo-
mon, PC holds a monthly class
and workshop for veterans in
family law matters. To help, please
contact Anne Solomon at (208)
667-3561.

2" District:

e Veteran’s Legal Clinic — Lewiston:
A walk-in clinic for veterans on a
variety of legal issues, held the first
Wednesday of every month (6-8
p.m.) Contact Robert Wakefield
at (208) 882-5939.

3" District:
e College of Western Idaho Legal
Clinic for Students: 2™ Thursday

of each month (4-7 p.m.) Contact
IVLP.



eNampa Senior Clinic: 4" Thurs-
day of each month at the Nampa
Senior Center (10 a.m.-noon).
Contact IVLP.

eCanyon County Legal Clinic —
Held in conjunction with the
Court Assistance Office and Idaho
Military Legal Alliance on the 4*
Thursday of each month (1:30-
4 p.m.) addressing veterans and
other participants from Canyon
County in family law, wills, bene-
fits, consumer protection, housing
and other matters. Contact IVLP.

4t District:

eBoise Senior Clinic: 1* Monday
and 3™ Tuesday of each month (10
a.m.-noon). Contact IVLP.

e Veteran’s Legal Clinic — Boise: 2
Friday of each month (2-4 p.m.)
Contact IVLP.

eldaho Trial Lawyers Association’s
Boise Street Law Clinic: Held
at the Library! on the 2" and 4™
Monday of each month (4-6 p.m.)
Concordia law students screen
and talk to participants. Non-ITLA
members are welcome and encour-
aged to volunteer! Contact Quinn
Perry (208) 345-1890.

e Mountain Home Senior Clinic —
3" Wednesday of each month (10
a.m.-noon). Contact IVLP.

eCommunity Legal Services at
Corpus Christi — Boise: Address-
ing legal questions of primarily
homeless participants on the last
Saturday of each month (10:30
a.m.-noon). Contact IVLP.

e Women’s Business Center — Boise:
Pre-registration style clinic for new
and continuing small businesses
addressing a variety of legal ques-
tions (business formation, employ-
ment, IP, risk management). Held
the 4" Wednesday of each month
(11:30 a.m.-1 p.m.) Contact IVLP.

Helping the profession serve the public

5t District:

o Twin Falls Senior Clinic: 2"
Wednesday of each month (12:45-2
p.m.) Contact IVLP.

¢ College of Southern Idaho: 2™
and 4" Thursdays of each month.
Contact Laird Stone (208) 733-
2721

6" District:

ePocatello Senior Clinic: 3™ Tues-
day of each month (10 a.m.-noon).
Contact IVLP.

e Veteran’s Legal Clinic — Pocatello:
3" Wednesday of each month at
ISU (5:30-7 p.m.) Contact Katre
Nye, Court Assistance Officer
(208) 236-7067.

7t District:

eldaho Falls Senior Clinic: Pre-reg-
istration style clinic held on the 4"
Tuesday of each month. Contact
(208) 522-4357.

The University of Idaho School
of Law, and Concordia University
School of Law both hold legal clin-
ics for members of the public on
specific legal needs. Please contact
those universities directly for infor-
mation on opportunities to volun-
teer. If veterans issues are of particu-
lar interest to you, please contact
Captain Stephen A. Stokes of the

IVLP would like to acknowledge
and express gratitude
to the dozens of attorneys who
volunteer at these clinics
throughout the state.

Idaho Military Legal Alliance. He
can be reached at (208) 272-3573.

Do you organize or know of an-
other clinic to be featured in an up-
coming issue, please contact IVLP at
(208) 955-8872.

Finally, IVLP would like to
acknowledge and express gratitude
to the dozens of attorneys
who volunteer at these clinics
throughout the state. Some are
able to help once per year and
others nearly every month. These
attorneys are the reason for the
clinics’ success! We would love
to see you join them.

Kelli Ketlinski is the Idaho Volunteer Lawyers Program
Legal Director. Previously she worked in the Civil Division
of the Ada County Prosecutor’s Office. She also worked
on a contract basis for Bar Counsel. A graduate from the
University of Idaho with a B.A. in Political Science, she
earned her law degree from the Ul College of Law.
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You stream movies...

You stream TV shows...
It’s time to stream CLEs

Rent CLE Programs at
Stream them right to your computer or tablet
And all for the same price as the physical DVD rental

90 days to view the CLE once purchased.

Submit your MCLE Certificate of Completion automatically with
just one click.

Choose from over 170 CLE Programs recorded here in Idaho.

Accessible 24 hours a day from anywhere that has internet service.
Watch in your office, at home or even while traveling.

24/7/365 Technical Support.

No subscription required.

e IpAno Law FOUNDATION

AISBJ £
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UBS provides a powerful integration of siructured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management
firms, your clients can now receive unbiased advice and long-term planning to help secure
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements e Guardian and conservatorship accounts
Structured attorney fees Court controlled accounts

Traditional wealth planning Fiduciary bonding

Special needs trusts Trust and estate planning

Medicare set-aside trusts Life insurance and long-term care
Qualified settlement funds (468b trusts) Banking services

Revocable and irrevocable trusts

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Wealth Management

1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest UB S

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselor™™ and CRPC®
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member
FINRA/SIPC. 7.00_ad_7.25x0 25-cmyk_8B0314_VasW
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WE TURN PERSONAL INJURY CLAIMS
INTO WINNING CASES.
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WE TAKE ON COMPLEX CASES AND WIN.

We’'ve earned our reputation for winning the toughest medical malpractice cases. Did you
know that we're also experienced in prosecuting all types of complex personal injury and
product liability claims including auto and construction accidents and toxic torts?

With over 20 years of proven results, we can help you determine liability and build a solid
case for your clients that will hold up in court.

MAKE US PART OF YOUR TEAM.

CALL US NOW:

(801) 384-4599 or toll free: (855) 391-4711
www.injuryutah.com

Norman J. Younker, Esq. — Team Leader

215 South State Street, Suite 1200 | Salt Lake City, UT 84111-2323




