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BIG NEWS A

for the Boise
Real Estate
Market T

Tenant Realty Advisors

Tenant Realty Advisors is proud to introduce

GREG GADDIS

as the newest member of the TRA team!

Greg Gaddis joins forces with Bill Beck and Karen Warner, bringing over 10 years of experience representing
tenants and buyers in the Boise market. He has completed over 1,200,000 SF in transactions totaling nearly
$100 million in consideration. Greg’s clients are local, regional and national tenants seeking office and industrial
space in the Boise MSA.

T RA

Tenant Realty Advisors

Tenant Realty Advisors is the only Boise-area
commercial real estate firm totally focused on
the tenant’s best interests.

GREG GADDIS | PRINCIPAL KAREN WARNER | PRINCIPAL BILL BECK | FOUNDER
10 years experience 19 years experience 37 years experience
(208) 333.7052 Office (208) 333.7055 Office (208) 333.7050 Office
(208) 869.9294 Mobile (208) 871.6424 Mobile (208) 841.3530 Mobile
greg@TenantRealtyAdvisors.com karen@TenantRealtyAdvisors.com beck@TenantRealtyAdvisors.com

950 West Bannock Street, Suite 805 Boise, ID 83702 | www.TenantRealtyAdvisors.com
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BOISE
(208) 334-7000 (208) 667-1163

LET US EXCEED YOUR EXPECTATIONS

NAEGELI Deposition and Trial continues to set the bar by offering
the highest level of litigation support services for the legal community.
Since our company’s inception in 1980, we have been leading the
industry and pushing the boundaries of innovation. NAEGELI utilizes
only the most qualified professionals to assist you and your client at
every stage of the legal process.

LITIGATION // SUPPORT

COURT REPORTING
LEGAL VIDEOGRAPHY
VIDEOCONFERENCING
TRIAL PRESENTATION
MOCK JURY SERVICES

LEGAL TRANSCRIPTION
COPYING AND SCANNING

LANGUAGE INTERPRETERS

NAEGELIUSA.COM

SPOKANE NATIONAL
(509) 838-6000 (800) 528-3335

NAEGELI

DEPOSITION AND TRIAL




Visit zenergyboise.com to get started.
Indoor cycling studio now open!
Over 35 group training & indoor cycling
classes offered every week!

e - af < =il i L __-‘.E-‘E

Z E N E R Y
Health Club . Spa -+ Boutique

"Zenergy is easily one of the nicest health clubs I've ever been to.
Immaculate facilities, top of the line equipment. 2 thumbs way up!”

_ Tyler Shoemaker, Former BSU and NFL receiver.

HEALTH CLUB SPA & BOUTIQUE
State-of-the-art Cardio & \Weight Machines Massage . Facials . Body Wraps & Scrubs
Eucalyptus Steam Rooms Waxing . Reflexology . Fitness Clothing
5-Star Locker Room Amenities Skin & Hair Care Products

Located in Downtown Boise | 8T™H & Main ( Zions Building, 2ND Floor ] | zenergyboise.com | 208.789.0477



The Advocate
The Official Publication of the Idaho State Bar
58 (2), February 2015

Section Articles

19

20

22

24

26

32

35

44

50

54

58

66

Civility: The Fruit of Civic Education
Emily Kane

The Law is Nothing Without Civic Education:
Attorneys can Make a Difference
Lawrence Wasden

Attorneys for Civic Education: Connecting
the Legal Community with Opportunities
to Increase Civic Education

Merlyn Clark

For Government Lawyers: Civic Education is
an Avenue to Meaningful Pro Bono Service
Hon. Karen Lansing and Robert M. Adelson

Civic Education, the Rule of Law, and the
Judiciary: “A Repubilic... If You can Keep it”

Don Burnett

In Year 25, Idaho'’s Public Records Law Gets a

Checkup by Idaho's Public Records Ombudsman

Cally Younger

Idaho's Sunshine Laws and the Citizens United
Case: Promoting an Informed Electorate
Through Election Campaign Disclosure
Ben Ysursa

Following the Recipe: A Rules
Reminder for Motion Practice
Stephen Adams

The Motion in Limine: Probing the
Potential of this Powerful Tool
Kent A. Higgins

Beyond the Basics: Transitive, Intransitive,
Ditransitive and Ambitransitive Verbs
Tenielle Fordyce-Ruff

Ben Ysursa Looks Back Over
his Years as Secretary of State
Dan Black

Special Thanks to Freshly-Minted

Lawyer Nicholas Warden
Andrew Jenkins

n Join for news and discussion at Idaho-State-Bar.

14
18

13
17
41
43
56
61
65
68

Columns
President’s Message, Paul B. Rippel
Executive Director’s Report, Diane K. Minnich

News and Notices
Continuing Legal Education (CLE) Information
News Briefs
Idaho Court of Appeals and Idaho Supreme Court
Cases Pending
2014 ILF/ISB CLE Speakers
Of Interest
In Memoriam
Classifieds

70 Idaho State Bar 2015 Annual Meeting

On the Cover:

Molly O’Leary sent in this photo named “Hoarfrost Hosanna,’
which was taken at Bear Basin northwest of McCall during a
snowshoeing trip with her husband, Neil. This scene shows the
effect of several days of accumulating snowfall followed by sunny
skies. She took this photo with a iPhone 6 on December 30, 2014,
when “everything was encased in glittering hoarfrost. It truly was a
winter wonderland,” she said.

Section Sponsors:
This issue of The Advocate is sponsored by the Government and Public
Sector Lawyers Section.

Editors:
Special thanks to the February editorial team: Angela Schaer Kaufmann,
Tenielle Fordyce-Ruff, Brian P. Kane, A. Dean Bennett.

March/April issue sponsor:
Real Property Section.

Have news ‘Of Interest?’

The Advocate is pleased to present your announcement of honors,
awards, career moves, etc. in the “Of Interest” column. Simply send a short
announcement to the Managing Editor: dblack@isb.idaho.gov and include
a digital photo.

The Advocate makes occasional posts and takes comments
on a LinkedIn group called “Magazine for the Idaho State Bar”
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CPAs & BUSINESS ADVISORS

OUR PROFESSIONALS

DON'T JUST DELIVER RESULTS
THEY HELP

DELIVER TRUST

You've built a trustworthy relationship with your clients, and they
rely on you to fake care of them. Eide Bailly's experienced forensics
feam has the knowledge and technology to deliver accurate,

reliable results so you can help your clients feel confident.

Experience the Eide Bailly Difference

208.344.7150 | www.eidebailly.com
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Parsons Behle & Latimer is pleased to announce that Kennedy K. Luvai
has been elected shareholder in the firm’s Boise office.

Kennedy K. Luvai is a registered patent
attorney at Parsons Behle & Latimer who
concentrates his practice on intellectual
property litigation. In his litigation practice,
Mr. Luvai draws upon his extensive
experience representing local, regional,

and national clients in actions involving
KENNEDY K. LUVAI

kluvai@parsonsbehle.com
208.562.4892 patents, and right of publicity. Mr. Luvai

copyrights, trademark and trade dress,

currently serves as chair of the Intellectual
Property Law Section of the National Bar
Association.

PARSONS NATIONAL EXPERTISE.

BEHLE & REGIONAL LAW FIRM.
LATIMER

parsonsbehle.com

800 West Main Street, Suite 1300 | Boise, Idaho 83702 | 208.562.4900
BOISE | LAS VEGAS | RENO | SALT LAKE CITY | WASHINGTON, D.C.




IWL Invites You to Join Us!

Celebrating
Women

)
22 in the Law:

IDAHO  Inspiring Change £
I‘.II\-’\9VI¥IEER§ Featuring keynote address: —

Civil Rights Act “Putting the Sex in the Text”

Wednesday, March 4, 2015 * 6-9 p.m. - Boise Centre
To register, go to www.idahowomenlawyers2015.eventbrite.com

Diamond Sponsor: Stoel Rives LLP
Platinum Sponsors:
Duke Scanlan Hall - Gjording Fouser + Hawley Troxell * Parsons Behle & Latimer
Gold Sponsors: Holland & Hart - Perkins Coie * University of Idaho College of Law

STRUCTURED SETTLEMENTS

PROPRIETARY ATTORNEY FEE STRUCTURES
MEDICARE SET-ASIDES

TRUSTS

LIEN RESOLUTION

MILLENNIUM

SETTLEMENT CONSULTING

Audrey Kenney
208-631-7298
akenney@msettlements.com
www.msettlements.com
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Intelligeﬁt Office

YOUR STAFF. YOUR OFFICE. YOUR SUCCESS.™

Appearance is key in the legal profession. And sometimes small firms need
to operate like large ones. That’s where Intelligent Office® comes in. We
provide all the flexible office space, support staff and administrative services
you need at a fraction of the cost. So you can have a prestigious business
address that’ll leave clients with a favorable impression without leaving
you in a financial bind.

A la carte offices and conference rooms * 24-hour access to offices

Complete receptionist services Copy, scan, fax, Internet access

with Intelligent Assistant®

Package receipt

Mediation and deposition rooms

Notary and witnessing

Private locked mailbox Prestigious business address

For More Information Please Contact:

Joseph A. Eiguren
Intelligent Office
800 W. Main St. Suite 1460 * Boise, ID 83702
208-401-9200
jeiguren@intelligentoffice.com
www.boise.intelligentoffice.com
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| D A\ _LI_ |
' * More ldaho lawyers trust ALPS than

any other carrier

| o e

i n oo and risk management
AWYERS . IVIALERA T : @:‘ﬁlﬂﬁﬂ « From Sandpoint to Pocatello and all

points in between, we have Idaho
lawyers covered

ALPS is proud to be endorsed by more
State Bars than any other carrier,
including yours.

(800) 367-2577 | www.alpsnet.com

idahoTrust

BANK

Full Service Business and Professional Banking

Personal Banking and Wealth Management

4§ & www.IdahoTrust.com | Boise 208.373.6500 | Coeur d’Alene 208.664.6448 | info@idahotrust.com ¥ &  1&
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PAYMENT PROCESSIN
EXCLUSIVELY
FOR ATTORNEYS.

Proud Member
‘ lS B [ Benefit Provider

IDAHO STATE BAR

1.95% per transaction | No swipe required | No equipment needed

Helping law firms get paid.

It is crifical or otomeys to handle credit cord hansactions coneclly. ICLTA

guidelines and the ABA Rules of Prolessional Conduct require attameys o
sthically accept credit cards. lawPay guarantess complete separation of

earmed ond uneamed fees, giving you the confidence and peace of mind
that your transactions are abways handled the right way

0] Ml LawPav

www.lawPay.com/isb | 866.376.0950 CREDIT CARD PROCESSING



N THE AGE OF

015 Idaho Law Review Symposium _ I

University of Idaho College of Law Annual Idaho Law Review Symposium
Friday, April 3, 2015 - Idaho Water Center, Boise

Plan now to join keynote speaker, David Medine, Chairman of the White House Privacy and Civil Liberties

Oversight Board (PCLOB) and renowned privacy and security experts from academic disciplines, including
law, mass communications, and computer science, as they explore the nature and reach of contemporary

surveillance technologies and the challenges they pose for maintaining personal privacy and security.

Registration and details will be available soon Universityofldaho

www.uidaho.edu/law/law-review/symposium College of Law

PROLIABILITY LAWYERS PROGRAM

PROGRAM HIGHLIGHTS:

PROTECT

PROLIABILITY LAWYERS PROGRAM

GET YOUR QUOTE TODAY!

VISIT www.proliability.com/lawyers ( /\| | (303) 376-5860

AR Ins. Lic. #303439 | CAIns. Lic. #0G39709
In CA d/b/a Mercer Health & Benefits Insurance Services LLC " M E RC E R

70020, 70021, 70022, 70023, 70024 (2015) Copyright 2015 Mercer LLC. All rights reserved.
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February

February 12-14

33rd Annual Bankruptcy Seminar

Sponsored by the ISB Commercial Law & Bankruptcy Section
The Riverside Hotel, 2900 Chinden Blvd. - Boise

13.75 CLE Credits of which 1.25 is Ethics

February 20

Advanced Commercial Leasing

Sponsored by the ISB Real Property Section

Boise Centre, 850 W. Front St. — Boise

8:15 a.m. (MST)

7.0 CLE Credits (Pending Approval for 2.0 CE Credits)

February 26-27

Annual Workers Compensation Seminar

Sponsored by the ISB Workers Compensation Section
The Sun Valley Resort, 1 Sun Valley Road - Sun Valley
6.0 CLE Credits of which 0.5 is Ethics

March

March 6-7

Trial Skills Academy

Sponsored by the ISB Litigation Section

James A. McClure Federal Building and U.S. Courthouse, 550 W.
Fort St. - Boise

*Only open to attorneys who have practiced 10 years or less*
13.0 CLE credits of which 1.0 is Ethics - NAC

March 18

Handling Your First or Next Mechanics Lien

Sponsored by the Idaho Law Foundation, Inc.

Idaho Law Center, 525 W. Jefferson Street - Boise / Statewide
Webcast

9:00 a.m. (MDT)

2.0 CLE credits - NAC

*NAC — These programs are approved for New Admittee Credit

pursuant to Idaho Bar Commission Rule 402(f).

com.

Upcoming akriwaWas
Ll '
CLEs L S e

Live Seminars
Throughout the year, live seminars on a variety of ~ Many of our seminars are also available to view as
legal topics are sponsored by the Idaho State Bar  a live webcast. Pre-registration is required. Watch
Practice Sections and by the Continuing Legal the ISB website and other announcements for
Education Committee of the Idaho Law Foundation.  upcoming webcast seminars. To learn more contact
The seminars range from one hour to multi- Dayna Ferrero at (208) 334-4500 or dferrero@isb.
day events. Upcoming seminar information and idaho.gov. For information around the clock visit
registration forms are posted on the ISB website at: isb.fastcle.com.
isb.idaho.gov. To learn more contact Dayna Ferrero
at (208) 334-4500 or dferrero@isb.idaho.gov. For
information around the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on demand  Pre-recorded seminars are also available for rent in
through our online CLE program. You can view  DVD,VCR and audio CD formats. To visit a listing of
these seminars at your convenience. To check out  the programs available for rent, go to isb.idaho.gov,
the catalog or purchase a program go to isbfastcle.  or contact Josh Dages at (208) 334-4500 or jdages@

IDAHO LAW FOUNDATION

/
L7 ;
B Vo R sl

March (Continued)

March 23

Ethics for Transactional Lawyers

Sponsored by the Idaho Law Foundation, Inc. in partnership with
WebCredenza, Inc.

Teleseminar / Audio Stream

11:00 a.m. (MDT)

1.0 Ethics credit

April

April 16

Handling Your First or Next Tenant / Landlord Case

Sponsored by the Idaho Law Foundation, Inc.

Idaho Law Center, 525 W. Jefferson Street - Boise / Statewide
Webcast

9:00 a.m. (MDT)

2.0 CLE credits - NAC

April 17

Ethics & Digital Communications in the Law Firm

Sponsored by the Idaho Law Foundation, Inc. in partnership with
WebCredenza, Inc.

Teleseminar / Audio Stream

11:00 a.m. (MDT)

1.0 Ethics credit

Save the Date

July 2224

SUMN VALLEY RESQRT

**Dates, times, locations and CLE credits are subject to change. The ISB
website contains current information on CLEs.

Webcast Seminars

Recorded Program Rentals

isb.idaho.gov.
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President’s Message

How's Your Security?

Paul B. Rippel
President, Idaho State Bar
Board of Commissioners
0, this is not another tech
article on cybersecurity.
This column sounds an
alert about personal se-
curity and asks “what
measures do each of us have in place
to protect ourselves, staff and other
clients in our offices?” Recent events
in my town made me reexamine my
previous lack of concern for my per-
sonal safety in practicing law. An
angry party in a divorce case had
threatened and stalked opposing
counsel and then attempted to torch
her house in the night. In my case,
while representing a young man on
an extension of a civil protection or-
der, his 275 Ib., 6° 5” father raised a
ruckus in a narrow courthouse hall-
way. I found myself between them
wondering where his anger might
be re-directed.
Where is any particular person’s
point,
whether it is an

breaking

adverse party or
even your
client? We usually
think of violence

own

in litigation as
something brew-

ing in family law
cases between the parties.

But it
doesn’t have to be a family case, and

it can result in lawyers being killed
or injured.

An American Bar Association
survey conducted in the mid-1990s

14 The Advocate « February 2015

Where was that client’s breaking point, and would
different treatment of the client have avoided the attack?

concluded that “60 percent of family
lawyers had been threatened by op-
posing parties, and 17 percent have
been threatened by their own cli-

» 1

ents”' ( The survey noted that most
of the focus should be on preventing
violence, but also asked, “What is the
right ethical path to follow when an
attorney fears he or she is represent-
ing a dangerous client?””

In August, 2014, a Texas Bar blog
carried a post entitled, “Violence
and Attorneys - Time for a Wake-
up Call?” It stated that “since 2001,
Utah attorney Stephen D. Kelson has
closely studied the issue of violence
against lawyers in multiple states. His
2006 survey of Utah lawyers revealed
that 46 percent of the respondents
reported being threatened or physi-
cally assaulted at least once, with 42
percent of the incidents occurring
at the lawyer’s office. Reports from
other states point to similar levels
of threats or violent acts commit-
ted against lawyers, including Idaho
(41 percent), Nevada (40 percent),
Wyoming (46 percent), Oregon (37

percent), New Mexico (40 percent),
Kansas (41 percent), and Arizona
(42 percent).> With 42 percent of
the incidents occurring in the law-
yer’s office, we should think about
the safety of staff and other clients in
our offices. Are we doing enough, or
do we just think of security as having
to clear metal detectors at the court-
house?

Most of us don’t practice enough
criminal law to face the concerns
present when representing a person
who has allegedly engaged in ex-
treme violence. A few years ago, an
alleged felon captured in Idaho and
his public defender disagreed about
legal defenses to his extradition.
While explaining to the judge that
the client needed different coun-
sel, the client/defendant swung his
shackled hands into the side of the
lawyer’s head. What was that law-
yer’s warning, if any? All he antici-
pated was asking the judge to assign
someone else to the case.

Other examples exist across the
country and in various areas of law,



so it clearly is not just a family law or
criminal law issue. As reported in the
Idaho Statesman a number of years
ago, a mining dispute between two
brothers saw one brother and a min-
ing company officer killed, and the
company’s lawyer wounded shortly
before a deposition was to start.

In Phoenix, a lawyer and CEO
were killed when an opposing party
opened fire after
lawyer’s practice had focused on

mediation. The

business disputes, real estate litiga-
tion and malpractice defense - hard-
ly areas of law thought to result in
violence.

Two patent attorneys were killed
in Chicago when the client thought
the lawyer patented his idea for a
truck toilet for someone else. The
man’s calls had been hung up on
and he had been turned away from
the office.* Where was that client’s
breaking point, and would different

treatment of the client have avoided
the attack?

Another case featuring a person’s
breaking point and client treatment
involved a man who gunned down a
lawyer with whom he had consulted.
The shooter allegedly said the lawyer
told him he couldn’t help him and
had laughed about the issue when
the man shared it

I have no definite answers, but I
hope these examples cause us all to
pause and think about preventing
violence and protecting personal se-
curity.

Endnotes

1. See “Lawyers in Harm’s Way,” ABA
JOURNAL, March 1998 at p. 93.)

2. See http://www.callawyer.com/clstory.
cfm?eid=929081&wteid=929081_  The_
Dangerous_Client#sthash.MITQqTle.dpuf

3. Posted August 28,2014 by John G. Brown-
ing at http://blog.texasbar.com/2014/08/

articles/texas-bar-journal-1/violence-
and-attorneystime-for-a-wakeup-call/

4. http://blawgit.com/2006/12/11/two-patent-
attorneys-killed-in-chicago/ and http://
www.cbsnews.com/news/shooting-may-
be-over-truck-toilet-patent/

5.  http://www.nydailynews.com/news/crime/
kentucky-defense-lawyer-shot-killed-
office-gunman-arrested-cops-arti-
cle-1.1846708

About the Author

Paul B. Rippel is a member of
Hopkins Roden in Idaho Falls, and cur-
rent President of the Idaho State Bar
Board of Commissioners. Mr. Rippel re-
cetved a BS from the University of Ida-
ho in 1976, MS at NM State University
tn 1978, and his JD from the University
of Idaho in 1981. He has practiced in
Idabo Falls since clerking for the Hon.
Arnold T. Beebe for a year. His wife
Alexis is also a U of I graduate and they
have a son and daughter living in Port-
land, Oregon.

Two

Recognized nationally as a
Best Value law school

Diverse curriculum to prepare
students for a wide range of
practices

Full, three year program in
Moscow, Idaho

Second- and third-year option
in Boise, Idaho

State of the art distance
learning technology centers

www.uidaho.edu/law

Universityofldaho

Collegeof Law

The Advocate « February 2015 15



Democracy is not
d spectator sport.
Help today’s youth get involved.

Attorneys for CivicEducation .

A project of the Idaho State Bar
Government and Public Lawyers Section — Open to all
Nl

o ——

—

attdrneysfor civiceducation.org

ATTORNEYS

FOR )
CIVIC
EDUCATION




College of Law renovates new Idaho
Law and Justice Learning Center

MOSCOW - The University of
Idaho College of Law is happy to
announce that renovations are ex-
pected to begin this month on the
new Idaho Law and Justice Learning
Center, formerly the old Ada County
Courthouse, in Boise. The College
plans to move its Boise-based law
students to the new center in time
for fall semester 2015.

The UI College of Law is based
in Moscow, but offers a Boise op-
tion for second- and third-year law
students. Currently, these students
take classes in the Ul Water Center
on Front Street. The new Idaho Law
and Justice Learning Center will
house the College of Law, the Idaho
Supreme Court Library and other
Supreme Court offices, and it will
provide space for civic education for
the general public.

Mark L. Adams, dean of the Col-
lege of Law, said, “This new building
will give our students opportunities
to be in the center of government
and business and allow them to net-
work with judges and lawyers in a
state-of-the-art facility”

The Center’s first floor will have
two classrooms, a clinic and a stu-
dent study area. The third floor will
have faculty offices and two large
classrooms. Classrooms in the facil-
ity will include new high-definition
video communications equipment,
and each room will contain mul-
tiple high-definition displays. This
enhanced technology will greatly
improve distance learning and inter-
campus communication.

The Supreme Court Library will
occupy the second floor. The College
of Law manages the court’s library,
which currently is located at the Wa-
ter Center. The Supreme Court also
will have space on the fourth floor
for support staff. The new facility
will enable the Supreme Court to
expand its continuing education
program for judges, clerks, staff and
deputies. The College and Court will

Renovations on the new Idaho Law and Ju

County Courthouse, will begin this month. The University of Idaho College of Law plans
to move its Boise-based law students to the new center in time for fall semester 2015.

also start civil legal education pro-
grams for the public, especially high
school and college students.

Idaho Law Foundation
launches newsletter

The Idaho Law Foundation’s inau-
gural newsletter was launched in De-
cember, and will be sent three times
a year to inform members about the
Foundation’s programs, its volun-
teers and events. ILF operates the
Idaho Volunteer Lawyers Program,
the Law Related Education Program,
Mock Trial, Citizens Law Academy
and CLEs. The next newsletter will
be in March.

If you have any questions or com-
ments about the newsletter, contact
ILF Development Director, Carey
Shoufler at cshoufler@isb.idaho.gov

Darrington Lecture on Feb. 5 in Boise
will feature constitutional expert

BOISE - The second annual Den-
ton Darrington Lecture on Law and
Government will be held Thursday,
Feb. 5, at the Idaho Supreme Court
Main Courtroom from 4 to § p.m.
This year’s speaker is Jeffrey Rosen,
President and CEO of the National

Constitution Center in Philadel-
phia. The program also will be live
via webcast through Idaho Public
Television. The lecture series began
in 2013 to honor a former Idaho
state senator. The annual program
is sponsored by the College of Law,
Idaho Supreme Court and the Idaho
State Bar.

Upcoming events coming
up at U of | College of Law

* Native American Law Conference
— “Tribal Stewardship of Plant and
Food Sovereignty” March 30, Mos-
cow

* Idaho Law Review Symposium —
“Privacy in the Age of Pervasive Sur-
veillance” April 3, Boise

*  Sherman J. Bellwood Memo-
rial Lecture — Judge Juan Guzman
April 6, Boise, April 7-8, Moscow

* Northwest Institute for Dispute
Resolution Basic Family Mediation
May 18 - 22, Moscow

* Basic Civil Mediation May 18-22,
Boise

The Advocate « February 2015 17
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Executive Director’s Report

ldaho State Bar — 2014 Year in Review

Diane K. Minnich
Executive Director, Idaho State Bar

Admissions

Over the past several years, the
options for admission to the bar
have changed. In addition to recip-
rocal admission, the bar now admin-
isters the Unified Bar Exam (UBE),
which allows portability of a bar
exam score. At the end of 2014, 14
states had adopted the UBE. Since its
adoption in Idaho in 2012, we have
received 63 UBE applicantions.

Idaho allows reciprocal admis-
sion from 31 jurisdictions. Last year,
44% of the attorneys admitted in
Idaho were reciprocal or UBE appli-
cants.

Bar Exam/Reciprocal Admission

Year 2013 | 2014
Bar exam applicants 214 190
Pass Rate 785% | 67.8%
Reciprocal applicants admitted 63 71
UBE applicants admitted 10 34

Licensing/Membership

ISB Membership
12/13 12/14
5,966 6,080 2%

As of December 2014, the break-
down of bar members is;
® 4,935 active members
206 judges
30 house counsel members
851 inactive members,
® 56 senior members
* 2 emeritus members

Percent change

Bar Counsel

In 2014, 16 formal charge cases
were opened and 13 cases closed.
Of the 13 closed cases, one attorney
resigned in lieu of discipline, eight
were suspended, two received public
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reprimands, and two were placed on
disability inactive status.

Discipline/Ethics

2013 | 2014 Percent

change

Phone 1,235 | 1,135 -8%
Grievance opened 369 354 -4%
Grievances closed 396 392 -1%

Complaints opened 57 31 -4.5%

Compilaints closed 63 44 -30%

-3%

Ethics questions 1,642 | 1,591

Fee Arbitration

There was a slight decrease in fee
arbitration cases in 2014, as 43 cases
were opened in 2014 as compared to
47 cases opened in 2013.

Client Assistance Fund

Year Claims Total Paid
2013 2 $20,500
2014 7 $57,800

There were 17 client assistance
fund claims cases opened in 2014
and 17 claims cases closed.

Lawyer Referral Service (LRS)

2013 | 2014 Percent change

Calls 1,920 | 3,786 97%

Referrals 1,449 | 1,610 11%
The Lawyer Referral Service

Committee submitted a resolution
recommending changes to the LRS
to improve the quality of the service
for attorneys and the public. The
resolution was successful. The ap-
proved changes to the program will
be implemented later this year.

Annual Meeting

The 2014 Annual Meeting was
held at the Shoshone Bannock Ho-
tel in Fort Hall. The program fea-

tured constitutional scholar Jeffrey
Rosen. There were also 14 CLE pro-
grams, networking opportunities
and award presentations. 2014 was
the first Annual Meeting held in the
Pocatello area. The venue was excel-
lent, as was the attendance.

Annual Meeting

2013 | 2014 | Percent
CDA | Fort | change
Hall
Total Attendees 397 | 398 0%
Attorneys and Judges | 231 261 13%

Member Services and
Communications

In addition to our regulatory
responsibilities, we are committed
to providing quality services to bar
members. The services are offered to
enhance your practice and profes-
sional growth. The current list of
services offered to bar members can
be found on our website: www.isb.
idaho.gov. Services include Case-
maker legal research library, The Ad-
vocate, CLE programming, mentor
program, job announcements, publi-
cations, weekly E-bulletin, discounts
on services, and section programs
and activities.

The Appellate Practice Section
was established in 2014, which
brings the number of ISB practice
sections to 21. Sections continue to
offer many opportunities for learn-
ing, service and networking.

Each year, we are fortunate to have
the time, expertise and resources of
hundreds of volunteers, both lawyers
and non-lawyers, to support bar pro-
grams and services. The Idaho legal
community’s commitment to im-
proving the profession and serving
the public is exceptional — Thank
you for another successful year!



Civility: The Fruit of Civic Education

Emily Kane

he 1941 edition of Idaho

Civics, a book by Boise

High  School history

teacher Deborah Davis,

begins with this sentence:
“One of the primary objectives of
the public school is the prepara-
tion for the duties of citizenship
Though few would disagree with the
enduring relevance of the sentiment,
it has lost ground, nationwide and
here in Idaho. Educational systems
at all levels have de-emphasized civ-
ics, and resources for extracurricular
activities such as the We the People
competition, the National High
School Mock Trial Championship,
and Project Citizen, have decreased
as well.

A joint report of the Stanford
University and University of Wash-
ington schools of education, re-
leased in 2014, identified three di-
mensions of civic education: knowl-
edge (learning facts and concepts),
skills (learning how to participate in
government), and values (learning
about philosophies underlying our
system of governance).> The report
concludes that civics curricula now
tend to focus primarily on impart-
ing knowledge, without adequate
instruction in civic skills and values:
how - and why - to vote, provide
input on legislation, serve on a jury,
pay taxes, attend public meetings, or
request public documents.

One symptom of this imbalance

may be apparent in the tenor of
our political discourse: “The trend
in our society is for individuals to
avoid controversial encounters by
affiliating and interacting primarily
with those who share their political
perspectives. This is an unhealthy di-
rection for our democracy, causing a
decline in tolerance and civility?? In
other words, for those who lack an
understanding of our rich national
heritage of civil discourse and how
to engage in it, the alternative is to
accept a prepackaged set of political
principles without critical thought
or dialogue. Citizenship demands
more of us.

The similarity in the words “citi-
zenship,” “civics;” and “civility” is not
a coincidence; they share a common
Latin root. But these concepts are
intertwined far beyond their ety-
mology. If we are to be a civil soci-
ety, we must support the return of
a robust civics curriculum in our
schools. Attorneys for Civic Educa-
tion (ACE) is a group of dedicated
volunteers who work to do just that.
The Government and Public Sector
Lawyers Section has designated ACE
as the section’s public service focus,
and we are pleased to sponsor this
edition of The Advocate, with articles
highlighting a few of the rights, du-
ties, and facets of citizenship that the
next generation is exploring through
programs championed by ACE.

The Government and Public Sec-
tor Lawyers Section meets on the first
Thursday of every month, at noon, at

ATTORNEYS
FOR

CIvIiC
EDUCATION

the Law Center. We typically offer a
30-minute CLE course as part of our
meeting. [ invite you to join us, to
learn more about ACE, and to meet
those who are working throughout
our state in service of Idaho citizens,
both present and future.

Endnotes

1. Deborah Davis, Idaho Civics, p.v(1941).

2. Heather Malin, Parissa J. Ballard, Mary-
am Lucia Attai, Anne Colby, and Wil-
liam Damon, Youth Civic Development &
Education, Stanford University Center on
Adolescence and University of Washing-
ton Center for Multicultural Education 9
(2014).

3./d.at17.
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The Law is Nothing Without Civic Education:
Attorneys Can Make a Difference

Lawrence Wasden

Books and ideas are the most ef-
fective weapons against intoler-
ance and ignorance.

— Lyndon Baines Johnson

merica is at a crossroads
Idaho
stands right alongside

that Al-
though our news has

in her history.
crossroads.

recently been dominated with protests
arising out of Ferguson, Missouri, New
York City, New York, and Cleveland,
Ohio, voter turnout in our most recent
This
disconnect between the obvious pas-

election reached all-time lows.

sion of the electorate and actual voter
turnout is troubling. Unfortunately, it
is not an anomaly.

As Attorney General, I have spent
many hours discussing and explain-
ing our system of government to
citizens, elected officials, the press,
and even attorneys. The need for
civic education is most often found
within my office with the mixing of
law and policy. Many folks cannot
separate the question: “Is this a good
idea;” from “Is this legal?” Some-
times the answer to both questions is
the same — for example — “Should
I rob a bank?” Not a good idea, nor
is it legal. But many government
questions are much more subtle. As
the attorney for state government,
often I explain the legal ramifica-
tions to clients, but leave the policy
questions for those same clients to
determine. In this manner, the prin-
ciple of the separation of powers is
preserved.

But this crossover also demon-
strates the need for civic education
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This disconnect between the obvious passion
of the electorate and actual voter turnout
is troubling.

throughout Idaho and the nation.
Currently a group of Idaho attorneys
has taken on this challenge through
the formation of Attorneys for Civic
Education, (“ACE”), a public service
project of the Idaho State Bar Gov-
ernment and Public Sector Section.
This group has been in existence
for a little over a year and acts as a
“booster club” for two civic educa-
tion programs. The first is We The
People, the second is Idaho Mock Trial.
Additionally, ACE is helping to raise
funds and volunteers for the 2016
National Mock Trial Competition,
being held in Boise in May 2016.

A decent and manly examination
of the acts of government should
not only be tolerated, but encour-
aged.

— William Henry Harrison

Idaho We The People
curriculum and competition

The We the People curriculum
is designed to supplement upper
elementary and older students’ un-
derstanding of the American system
of constitutional democracy. After

the state competition, the crowning
event is a national competition in
Washington D.C.

Idaho has performed remarkably
well at the national event. In 2014,
Blackfoot High School, led by teach-
er Holly Kartchner, won the Best
Unit award, which recognizes the
best team effort among those teams
not finishing within the top 10. The
Blackfoot High School Team has
consistently finished in the top half
of the nation. Additionally, Orofino
High School, led by teacher Pamela
Danielson, also attended the 2014
national competition by qualifying
as a wild card.

Idaho High School Mock
Trial Competition

The second program that ACE
supports is the Idaho High School
Mock Trial Competition. Through
participation in the Idaho High School
Mock Trial Competition, students
from all parts of Idaho are given a
hands-on opportunity to examine
the legal process and current legal
issues, while they develop impor-
tant critical thinking, research, and
presentation skills. Students prepare



a hypothetical legal case. Then, in
real courtrooms, before real judges,
teams try their cases — from open-
ing statements, through direct and
cross examination, to closing argu-
ments. Each team has its own attor-
neys and witnesses and must be ready
to present either side of the case.
Teams compete in one of three re-
gional tournaments in late February
or early March. The top 12 qualify-
ing teams compete in the state tour-
nament in Boise in late March and
the state champion qualifies to com-
pete in the national tournament in
May.

Idaho has a tremendous oppor-
tunity to capitalize on the attention
given to civic education within the
coming year. In May 2016, Idaho
will host the National Mock Trial
Competition. More than 1,000 visi-
tors from across the nation will de-
scend on Boise to try their cases and
compete against one another. Idaho
has been a participant in the Nation-
al Competition for 16 years, placing
5% in 2012. This is an effort that re-
quires your help. Please volunteer
to ensure that this opportunity is a
meaningful one for the students in-
volved and represents the very best
of Idaho as a host.

Volunteers Needed for Mock Trial Event

If you are interested in judging,
please contact Mike Fica at Michael.
fica@usdoj.gov.

150 non-judge volunteers are
needed to make the event go smooth-
ly. These volunteers will do a variety of

Next in importance to freedom
and justice is popular education,
without which neither freedom
nor justice can be permanently
maintained.

— James A. Garfield

Among the most important
virtues of our society is a healthy
One of the

most distressing circumstances for

knowledge of civics.
me is when basic constitutional
principles such as separation of pow-
ers become partisan issues. If we are
to continue to flourish as a repub-
lic, then we must be able to discuss
these issues intelligently. To discuss
these issues intelligently, they must
find their way into the curriculum
at every level of learning. One of
the things I look forward to most as
Attorney General is greeting classes
on field trips to the capital, inviting

functions, and do not need to be at-
torneys. Please contact Celeste at ck@
mcdevitt-miller.com. Please spread
the word to others you may know who
might be willing to help for a shift or
two.

them into my office and helping
them to understand what the Attor-
ney General does and why it matters
to them. I only wish that there were
more classes and that I had more
time to talk with them.
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Attorneys for Civic Education: Connecting the Legal
Community with Opportunities to Increase Civic Education

Merlyn Clark

n November, we as a nation

enjoyed the opportunity to ex-

ercise one of the greatest privi-

leges of being a United States

citizen: the right to vote. As
Americans stood in their local poll-
ing places, ballots and black pens,
styluses or machines at the ready,
they had already faced the usual del-
uge of public and private discussions
and debates about issues and candi-
dates. Voters certainly may have un-
derstood the candidates’ stance on
particular issues. However, what if
the ballot contained the following
questions:

* Which of the following are among
the three branches of government?

v' Legislative

Law enforcement
Educational
Judicial

Executive

* True or false: The Bill of Rights
is found in the Declaration of Inde-
pendence.

NI

* True or false: Congress may veto
judicial decisions with which it dis-
agrees.

While Americans rarely shy away
from learning about and debating a
candidate and his or her stance on
issues of import, they might miss the
essential foundation of citizenship:
a solid understanding of our system
of government and the rights and re-
sponsibilities that are part of being a
United States citizen.

Unfortunately, with budget cuts
and focus in other educational areas,
civics education and related activi-
ties have received less emphasis than
other subject areas. In response, a
group of Idaho attorneys who rec-
ognized the importance of civics
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“[L]ess than one-third of eighth-graders can identify
the historical purpose of the Declaration of Independence,
and it's right there in the name.”

education founded the Attorneys for
Civic Education (ACE). The attor-
neys who are members of ACE have
a common vision: “to increase and
sustain the opportunities for civics
education in Idaho’s schools in or-
der to ensure that Idaho’s citizens
will have a solid understanding of
the Constitution, the rule of law, and
our form of government. Without
that knowledge, democracy cannot
succeed !

I am pleased to have the oppor-
tunity, through this article, to intro-
duce Idaho attorneys to ACE and its
fundraising endeavor, an Hour for
Civics.

Why ACE?

One need only perform a simple
Google search to uncover any num-
ber of articles and glaring statistics
documenting that many American
citizens are simply unfamiliar with
their own system of government.? As
former Justice Sandra Day O’Connor
said while in Boise in 2013, “[1]ess
than one-third of eighth-graders can
identify the historical purpose of the
Declaration of Independence, and
it’s right there in the name?® More
recently, a survey showed that one-
third of the 1,416 adults surveyed

— Former U. S. Supreme Court Justice
Sandra Day O’Connor, in Boise, 2013

could not name a single branch of
the U.S. government.

Twenty-one percent thought that
a 5-4 decision of the United States
Supreme Court is returned to Con-
gress for reconsideration.*

The attorneys who founded ACE
recognized that they have both an
opportunity and a responsibility to
share their knowledge about civ-
ics. Due to our education, experi-
ence, and role in society, lawyers
are uniquely situated to further the
cause of civics education. As attor-
neys, we enjoy the opportunity to
experience all branches and levels
of government to one degree or an-
other. Sharing the resulting insight
is rewarding.

We also have a responsibility to
share their civics knowledge. We are
all of aware of the pro bono obliga-
tion placed upon Idaho attorneys by
the Idaho Rules of Professional Con-
duct. In addition to legal represen-
tation, Rule 6.1 of the Idaho Rules
of Professional Conduct provides
that a lawyer’s pro bono work may
include “participation in activities
for improving the law, the legal sys-
tem or the legal profession” This is
particularly true of government and
public sector lawyers and judges — as
Comment 5 to Rule 6.1 recognizes:



[clonstitutional, statutory or
regulatory restrictions may pro-
hibit or impede government
and public sector lawyers and
judges from performing the
pro bono services outlined in
paragraphs (a)(1) and (2). Ac-
cordingly, where those restric-
tions apply, government and
public sector lawyers and judg-

es may fulfill their pro bono

responsibility by performing

services outlined in paragraph

(b).¢

As the comment acknowledges,
government and public sector law-
yers and judges face hurdles when
it comes to providing “traditional”
pro bono services. ACE has there-
fore partnered with the Idaho State
Bar’s Government and Public Sector
Lawyers Section, with ACE being
a service project of the Section. In
developing that relationship, ACE
and Section members recognized
that the structure and support of the
Section is integral to ACE’s success.
In turn, ACE will provide Section
members with additional opportu-
nities to fulfill their pro bono obli-
gations.

That said, it is important to re-
member that involvement with ACE
is not limited to Section members,
or to attorneys who are judges or
government/public sector lawyers.
Anyone with a desire to ensure that
Idaho’s students will have an oppor-
tunity for a robust civics education is
encouraged to join ACE.

ACE projects

To fulfill its goal of increasing civ-
ics education, ACE is supporting two
critical educational programs: We
the People and the Idaho Law Foun-
dation’s Mock Trial Competition.
Elsewhere in this issue, you can find
articles providing greater detail on
each of those programs. As you will

learn, attorneys may provide sup-
port for those programs in numer-
ous ways: by speaking in schools,
judging competitions, mentoring,
and providing any other number of
support services. That said, I am also
pleased to announce an opportunity
for attorneys to provide financial
support to those programs, through
a project described in the next sec-
tion.

An hour for civics

ACE’s goal is to strengthen Idaho
State Bar members’ commitment to
supporting civic education programs
in Idaho. To that end, ACE has creat-
ed a simple, quick, and easy way for
attorneys to do just that, called “An
Hour for Civics”” The campaign en-
courages attorneys to donate at least
the equivalent of a billable hour to
civic education programs that ben-
efit Idaho’s schoolchildren. Law
firms and government lawyers are
encouraged to pool their resources
and make donations in the name of
the firm or office. All donations are
tax deductible, and all donors will
receive recognition in an upcoming
edition of The Advocate (donation
amounts will be kept confidential).
To donate, you can visit ACE’s web-
site at http://www.attorneysforcivice-
ducation.org/, and click on “Donate
An Hour For Civics?

If a monetary donation is not
possible for you, consider donating
at least one hour of your time to
support a civic education program.
More information about how to
get involved is also available on the
ACE website. Both your time and
your money are valuable to Idaho’s
schoolchildren. Funding for these
programs has been drastically cut
over the least several years. Let’s all
follow ACE’s lead and show Idaho’s
children and educators that civics
matter — and that the legal commu-
nity is here to help.

Conclusion

As Justice O’Connor aptly stated
“the fundamental skills and knowl-
edge of citizenship are not handed
down through the gene pool. They
must be taught and learned anew by
each generation” The ACE Com-
mittee is dedicated to being engaged
in that teaching process, through
their involvement and support of We
The People, the Mock Trial Competi-
tion, and civics education in general.

Endnotes

1. www.attorneysforciviceducation.org
2. [Cite to September 2013 article]

3.http://www.mcclatchydc.
com/2013/09/06/201376_retired-jus-
tice-sandra-day-oconnor.html?rh=1

4. http://www.annenbergpublicpolicy-
center.org/americans-know-surprising-
ly-little-about-their-government-sur-
vey-finds/

5.1.R.PC. 6.1.(b)(3).

6.1.R.PC. 6.1, cmt. 5.

7. An Hour for Civics is modeled after the
Indiana Bar Foundation program of the
same name.

8. O’Connor, supra Note 1.
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For Government Lawyers: Civic Education
is an Avenue to Meaningful Pro Bono Service

Hon. Karen Lansing
Robert M. Adelson

overnment lawyers share
with their counterparts
in private practice and
corporate offices an ob-
ligation to provide pro
bono services. Rule 6.1 of the Idaho
Rules of Professional Conduct sug-
gests that every lawyer “should as-
pire to render at least fifty (50) hours
of pro bono publico legal services per
year”' The same rule suggests that
this responsibility ought to be met,
at least in part, by providing pro bono
legal services to persons of limited
means or to charitable, religious, civ-
ic, community, governmental, and
educational organizations.> Another
way this obligation may be fulfilled
is through “participation in activities
for improving the law, the legal sys-
tem or the legal profession” As ex-
plained in this article, assisting Ida-
ho civic education programs works
toward carrying out this aspiration.
Government lawyers may find it
challenging to identify ways to sat-
isty their professional responsibility
in a manner that will not conflict
with their employment. Lawyers
who are employed in the judicial
branch, for example, may not en-
gage in the practice of law nor do
other work that might require re-
cusal of the lawyer or that lawyer’s
supervising judge from their official
duties. Similarly, other government
lawyers must avoid conflicts of inter-
est between their pro bono activities
and their official duties or those of
their employing agency. They also
must not create an appearance that
they or the employing agency will
perform official services in a biased
manner or that the lawyer or agen-
cy endorses or opposes a particular
viewpoint in matters upon which
the agency has not taken an official
position. In addition, government
lawyers who have spent their careers
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focusing on a very specialized and
narrow area of the law may find it
difficult or even imprudent to rep-
resent clients whose needs for legal
services are outside the lawyers’ area
of expertise. These, and other con-
straints, may prevent government
lawyers from representing clients
pro bono in any form of litigation, or
even from providing pro bono legal
advice to clients.

These restrictions present no ob-
stacle, however, to government law-
yers volunteering service to a civic
education program. While Rule 6.1
places priority upon satisfying the
pro bono obligation through direct
legal services to appropriate persons
or organizations, for government
lawyers who are effectively barred
from such service, volunteer assis-
tance to cwic education programs
provides an alternative way to satisfy
the spirit of the obligation for pro
bono publico service.

Assisting civic education pro-
grams is especially critical now be-
cause previous funding sources have
greatly diminished recently. For ex-
ample, Interest on Lawyer Trust Ac-
counts (IOLTA) grants to Idaho civic
education programs have dropped
significantly in recent years because
account balances are down sharply.*
Additionally, in 2010, the U.S. De-
partment of Education eliminated
its funding to the Center for Civic
Education, which had provided text-
books and professional training to
teachers nationwide for the previous
25 years.’ Since then, schools have
been responsible for purchasing the
necessary textbooks and covering all
travel expenses for statewide and na-
tional student competitions.*

Civic education programs that
can benefit from the volunteer ser-
vice of lawyers abound. Attorneys
for Civic Education (ACE) the
committee that sponsors this issue of
The Advocate, has focused its support

Volunteer assistance to
civic education programs
provides an alternative way to
satisfy the spirit of the obligation
for pro bono publico service.

upon two programs that are dedicat-
ed to enhancing the civic education
of elementary and secondary school
students. These programs would
be delighted to put Idaho lawyers’
knowledge and talents to use.

The first program is the Idaho
High School Mock Trial Competition.®
Students in grades 9-12 learn about
the law and the legal system by par-
ticipating in a simulated trial. Stu-
dents from all over Idaho are given
a hands-on opportunity to examine
the legal process and current legal
issues while they develop important
critical thinking, research, and pre-
sentation skills. Students prepare a
hypothetical legal case and then in
real courtrooms, before real judges,
try their cases—from opening state-
ments, through direct and cross-
examination, to closing arguments.
Each team has its own attorneys and
witnesses and must be ready to pres-
ent either side of the case. There are
plenty of opportunities for lawyers
to volunteer with the Idaho High
School Mock Trial Competition, and
in May of 2016, the National State
Mock Trial Competition will be held
in Boise. Many volunteers are need-
ed for both the yearly state competi-
tion and the national competition in
2016.



The second program is We the
People: The Citizen and the Consti-
tution Program.’ In this program,
upper elementary and secondary
students participate by working in
cooperative teams, preparing and
presenting statements before a panel
of community representatives acting
as a congressional committee. Stu-
dents then answer follow-up ques-
tions posed by the committee mem-
bers. The format provides students
an opportunity to demonstrate their
knowledge and understanding of
constitutional principles. There are
also many opportunities for lawyers
to volunteer time in the We the People
program.

There are, of course, a multitude
of other ways lawyers can contribute
to educating the public about gov-
ernment, the justice system, and the
rule of law. Among these are service
to the Citizens Law Academies that
are coordinated by the Idaho Law
Foundation (ILF) in collaboration
with district bar associations and the
Idaho courts. Lawyers can also assist
the Treasure Valley YMCA'’s Youth in
Government program, which brings
high school students from around
the state to Boise for a mock legis-
lative session and mock supreme
court arguments, enabling students
to learn by role-playing as elected of-
ficials, lawyers, lobbyists, and report-
ers.

Making presentations in schools,
from elementary through high
school, is another excellent way to
enhance civic education. The ILF’s
Lawyers in the Classroom project
partners lawyers with teachers for
classroom presentations.  Many
organizations have developed cur-
ricula and classroom materials that
lawyers can use for presentations, in-
cluding these:

Idaho Law Foundation

e Lawyers in the Classroom lesson
plans and sign-up for lawyers to vol-
unteer:  http://www.isb.idaho.gov/
ilf/Ire/lre_ltc.html.

American Bar Association

e Resources for presenting an 8+
hour civics and law unit with sup-
porting lesson plans, activities, and
resources: http://www.americanbar.
org/groups/civics/civics_and_law_
academy.html

e A lesson plan bank for K-12 stu-
dents: http://www.americanbar.org/
groups/public_education/resources/
lesson-plans.html

Federal Courts

e Discussion starters, videos, and
other resources for classroom discus-
sions and role-playing:
http://www.uscourts.gov/education-
al-resources.aspx

Justice Sandra Day 0'Connor’s
civics nonprofit, iCivics

e Teaching resources including unit
and lesson plans: http://www.ameri-
canbar.org/groups/public_educa-
tion/resources/lesson-plans.html

» Games that teach civics to students
as they play: https://www.icivics.org/
games

Civic education programs in-
creasingly need support from mem-
bers of the Bar. Lawyers who are
constrained from participating in
more traditional pro bono opportu-
nities should rush to fill the gap by
donating time and money to these
worthy programs.
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Civic Education, the Rule of Law, and the Judiciary:
A Republic..If You can Keep it"

Don Burnett

his story never grows old.
On September 17, 1787,
in Philadelphia, citizens
gathered outside Inde-
pendence Hall as word
spread that the deliberations of the
Constitutional Convention had con-
cluded. Seeing Benjamin Franklin
emerge from the building, a woman
in the crowd asked him: “[W]hat
have we got — a republic or a mon-
archy?” Without hesitation, Franklin
responded, “A republic .. . if you can
keep it
The framers created a distinc-
tive republic — a constitutional re-
public — in which representative
government was combined with
the constraint of a written charter.
In a single document, the fram-
ers addressed two historical abuses
of power — the tyranny of the few
over the many, and the tyranny of
the many over the few. To prevent
concentrations of power leading
to the tyranny of the few over the
many, the charter dispersed power
horizontally among three separate
(but connected) branches of govern-
ment, and vertically between the na-
tion and the states. To protect the
few from tyranny by the many, the
charter, as amended during the rati-
fication process, set forth fundamen-
tal rights that could not be infringed
or extinguished by majorities of the
moment. The result — the Consti-
tution of the United States — was,
and still is, a stunning achievement.

The role of the judiciary

The framers entrusted the task of
safeguarding this achievement — of
maintaining the dispersion of power
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The independence of judges is predicated upon
their impartiality and their adherence
to the rule of law.

and preserving the enumeration of
rights — to an independent and im-
partial judiciary. This was the most
innovative and unique feature of the
Constitution. Alexander Hamilton
declared in the Federalist Papers that
the independence of judges was “one
of the most valuable of the modern
improvements in the practice of gov-
ernment.... [I]n a republic it is a[n]
... excellent barrier to the encroach-
ments and oppressions of the rep-
resentative body”*> “[Tlhe indepen-
dence of judges? Hamilton contin-
ued, “may be an essential safeguard
against the effects of occasional ill
humors in the society” and against
“injury of the private rights of par-
ticular classes of citizens, by unjust
and partial laws?® Hamilton also
explained that the courts would be
obliged to treat as void any statutes
contrary to the Constitution, there-
by laying the foundation of judicial
review.* To the question of whether
such a judiciary would become too
powerful, Hamilton replied that the
judges themselves would be subject
to the rule of law:

[A] voluminous code of laws is
one of the inconveniences nec-
essarily connected with the ad-

vantages of a free government.
To avoid an arbitrary discretion
in the courts, it is indispens-
able that they should be bound
down by strict rules and prec-
edents which serve to define
and point out their duty in ev-
ery particular case that comes
before them ....5

Thus, judicial independence, as
envisioned by Hamilton and the
framers of the Constitution, was not
a privilege to decide cases according
to a judge’s personal preferences. It
was instead a solemnly conferred
duty to decide cases impartially, to
avoid an “arbitrary discretion,” and
to abide by applicable “rules and
precedents” Judicial independence
in this sense carried an obligation,
echoed in today’s codes of judicial
conduct for Idaho’s federal and state
judges, to act “without fear or favor.
Although judges should be inde-
pendent, they must comply with the
law...”¢ The independence of judges
is predicated upon their impartiality
and their adherence to the rule of
law. These are the anchors that en-
able them, in the memorable words
of Justice Hugo Black, to “stand
against any winds that blow...””



Impartiality and public perception

For more than two centuries, the
constitutional imperative of an im-
partial, independent judiciary has
endured, although popular support
for it has waxed and waned. After
all, the concept is not intuitively
grasped by the ordinary citizen who
has heard since childhood that “the
majority rules” Nor is it easily ac-
cepted by the citizen who views
our courts as just another political
branch of government — shaped by
the same political forces and mak-
ing the same political decisions that
characterize the work of the other
two branches.

Exploiting this perception, pow-
erful political and economic interest
groups throughout American histo-
ry have sought to influence the selec-
tion of federal and state judges. To-
day, special interests overtly seek to
populate the courts with judges vet-
ted for their viewpoints rather than
for their capabilities. The acerbic
partisanship of recent federal judi-
cial appointments, coupled with the
rising tide of money flowing into the
judicial elections of many states, is
disturbing evidence that we have en-
tered a waning period of support for
judicial impartiality as a core value
of our constitutional republic.

If this circumstance were only a
phase in a long historical cycle, per-
haps we could simply wait for the
republican ship to right itself. But
there are reasons to doubt that the
problem will be self-correcting. Sur-
veys show that many Americans to-
day are ambivalent, even skeptical,
about the concept of impartiality.
In one illustrative poll, conducted
by Syracuse University’s Campbell
Public Affairs Institute, nearly 70%
of respondents said judges should
be shielded from outside pressure

and allowed to make decisions on
their own independent reading of
the law; but this leaves a very sub-
stantial fraction of respondents who
did not agree. Nor did most respon-
dents believe our judicial system is
living up to its goal of impartiality.
Almost 87% said partisanship has
at least some influence on judicial
decisions, and 429% said it has “a lot”
of influence. One commentator
opined that the Syracuse survey
shows “[e]veryone wants to have a
neutral and fair system of dispute
resolution and everyone also wants
to make sure that his or her own
side prevails”®

Public perceptions matter to the
health of our republic. Theodore
Roosevelt famously observed that
the long-term durability of a re-
public depends upon the “average
citizenship of the nation? If today’s
“average citizen” does not accept,
or does not understand, the impor-
tance of an impartial judiciary, the
perceived legitimacy of American
courts — and the respect accorded
to the courts’ judgments — will
(continue to) erode.

Social science literature shows,
unsurprisingly, that the greater a citi-
zen’s knowledge of the judicial sys-
tem (whether acquired through for-
mal education or actual experience
such as sitting on a jury), the more
favorable is that citizen’s opinion of
the courts and of the duty to decide

cases impartially.® Most people,
however, have limited experience
with the courts, and the knowledge
they acquire and retain from formal
education is — to use report card
terminology — “in need of improve-
ment?

In a survey cited several years ago
by the U.S. House of Representa-
tives, more teenagers could name the
Three Stooges and the three judges
of the “American Idol” television
program, than could name the three
branches of government." The Na-
tional Assessment of Educational
Progress has reported that only 27%
of high school seniors — many of
whom are old enough to vote — have
scored at the proficiency level or bet-
ter on recent national civics tests."?

A survey conducted by Xavier
University’s Center for the Study of
the American Dream" has revealed
that more than one-third of native-
born Americans would fail the basic
civic literacy test taken by foreign-
born persons seeking to become
naturalized citizens of the United
States. (97.5% of the immigrants re-
portedly pass the test; of course, they
have studied for it!) Notably, on
questions relating to the Constitu-
tion and to legal and political struc-
tures of the American constitutional
republic, the native-born Americans
did especially poorly:

If today’s “average citizen” does not accept, or does not understand,
the importance of an impartial judiciary, the perceived legitimacy
of American courts will (continue to) erode.
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* 85% did not know the meaning of
the “rule of law?

e 82% could not name “two rights
stated in the Declaration of Indepen-
dence?

e 77% could not identify even one
power of the states under the Con-
stitution.

e 75% could not answer correctly
the question, “What does the judi-
ciary branch do?”

e 71% were unable to identify the
Constitution as the “supreme law of

the land?

* 62% could not identify “what hap-
pened at the Constitutional Conven-
tion”

This, unfortunately, is the current
knowledge base of the “average citi-
zen” in our constitutional republic.

Civic education about the
judiciary and the rule of law

As lawyers and judges, we have
work to do. We cannot leave law-
related civic education entirely up to
the public school system. Our profes-
sion has a responsibility to advance
public understanding of the rule of
law. As former American Bar Associ-
ation President Jerome Shestack has
written, “The justice system is our
trust and our ministry.... [W]e bear
the brunt of public dissatisfaction
with the justice system’s flaws and
deficiencies...” To make that limp-
ing legal structure stride upright is
the obligation of every lawyer!*

Fortunately, Idaho has already
taken steps in a positive direction.
Our state requires high school stu-
dents to take five credits of civics
instruction including government
(two credits), U.S. history (two cred-
its), and economics (one credit).!s
School districts have authority to
augment these requirements, and
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some have done so. The mandated
instruction provides a valuable foun-
dation for future citizenship; it does
not, however, address in depth the

2.

“average citizen’s” deficit in under-
standing the role of the judiciary
and the rule of law.

To help address this deficit, the
Idaho federal courts, the Idaho Su-
preme Court, and the University of
Idaho College of Law are collabora-
tively planning an institute for Idaho

secondary schoolteachers, to be con-

It may also provide a
foundation for other law-related
civic education programs
developed and presented at the
forthcoming Idaho Law & Justice
Learning Center, a collaborative
undertaking of the Idaho
Supreme Court and the
University of Idaho.

ducted at the United States Court-
house in Boise, during the first week
of June, 2015. The institute, taught
with a hands-on, workshop-style
pedagogy, will utilize as instructors a
number of judges, lawyers, and mas-
ter teachers/facilitators from Idaho
high schools and postsecondary in-
stitutions. The institute is expected
to cover the meaning of the rule of
law; distinctive features of the Unit-
ed States Constitution, including the
independent and impartial judicia-
ry; the judge’s role as guardian of the

national and state constitutions; the
judge’s dual tasks of interpreting and
following the law; federal and state
appellate justice processes; methods
for enhancing public understand-
ing of the judiciary; and current
challenges in the administration of
justice. Participating schoolteachers
will develop lesson plans and materi-
als to take back to their classrooms.
If the institute is well received, it
may be offered periodically in the
future. It may also provide a foun-
dation for other law-related civic
education programs developed and
presented at the forthcoming Idaho
Law & Justice Learning Center, a col-
laborative undertaking of the Idaho
Supreme Court and the University
of Idaho. The Center, to be housed
in the historic old Ada County
Courthouse on the Capitol Mall in
Boise, is expected to begin operation
when renovation of the building is
complete in the fall of 2015. The
Center will put Idaho “on the map”
along with other states where law-re-
lated civics education programs are

offered.'®

The role of the media

The most powerful “teacher” of
lessons in civics, however, is mass
media. News stories — whether
in print or electronic form — pro-
foundly shape public perceptions of
the justice system. Journalists have
long shared, at least in spirit, the ju-
diciary’s goals of independence and
impartiality. Indeed, the vocabulary
used to express these goals is remark-
ably similar. In 1896, Adoph S. Ochs,
founder of the modern New York
Times, published a declaration of
principles including a commitment
“to give the news impartially, with-
out fear or favor, regardless of party,
sect, or interests involved”"”



Today, it is widely accepted that
“[t]he basic responsibility of report-
ers covering governmental institu-
tions is to inform the public of what
officials are doing and about official
policies and goals?'® Regrettably, in
reporting the work of the courts, the
media generally provide sparse and
selective coverage of what “officials
[judges] are doing” and even more
cursory coverage about “official poli-
cies and goals [i.e., court rules, sourc-
es of law, and the analytical content
of judicial decisions]” The problem
manifests itself in numerous ways,
a few of which will be briefly men-
tioned here.

First, news stories typically focus
on high-profile or unusual cases,
leaving the ordinary administration
of justice largely unreported. This
may be unavoidable. Journalism is
a fast-paced business, focusing on
the attention-grabbing events of
each day (that’s presumably why the
French term “jour” is rooted in “jour-
nalism”). Accordingly, the media do
not report the safe landings of air-
planes, but they do report air crashes.
Consumers of such news reports are
well aware, however, that nearly all
planes land safely, and that crashes
are uncommon. Consumers of news
about the courts, on the other hand,
are usually not so familiar with the
routine workings of justice. What
they learn from the media about the
justice system, in story after story, can
be characterized as crash ... crash ...
crash!

Second, public perception of
the judiciary can be distorted if a
high-profile case acquires a theme
or “story line” from which the me-
dia are reluctant to retreat, even in
the face of nonconforming facts. A
classic example is trial in the infa-
mous McDonald’s “hot coffee” case,
Liebeck v. McDonald’s, widely charac-

Accordingly, the media do not report
the safe landings of airplanes,
but they do report air crashes.

terized in the media as an alchemy
of a frivolous claim and a runaway
jury. The actual facts (third-degree
burns, pelvic scarring, substantial
hospital and medical costs, hundreds
of prior complaints about the scald-
ing temperature at which coffee was
handed to drive-in window custom-
ers, and the judge’s reduction of the
jury verdict) were under-reported;®
indeed, they were submerged in a
sea of sneering commentary. The
case was not without genuine con-
troversy, though. It could have pro-
vided a civics “teaching moment” on
the distinction between compensa-
tory and punitive damages; the legal
standards for making each type of
award, as set forth in the court’s in-
structions to the jury; and the scope
of a judge’s authority in modifying
a jury verdict. Each of these teach-
ing points would have illustrated
the rule of law. Instead, the lesson
conveyed to the public by mass me-
dia was that the civil justice system
resembles a lottery.

Third, the focus of media report-
ing can be misplaced when, as often
occurs in constitutional litigation,
the court’s task is not to determine
who should prevail in a controversy,
but rather to determine who should
decide. This task illustrates the ju-
diciary’s role in maintaining the
horizontal and vertical separation of
powers as set forth in the Constitu-

tion. In the well-known “medical
marijuana” case, Gonzales v. Maich,*®
the Supreme Court held, pursuant
to the Commerce Clause and the
Supremacy Clause of the United
States Constitution, that federal laws
governing marijuana as a controlled
substance displaced a conflicting
state statute (the California Com-
passionate Use Act). The Court was
not tasked with deciding whether
“medical marijuana” ought to be
compassionately allowed. That was
an issue for Congress to decide — or
would have been an issue for Cali-
fornia, and any other state, to decide
if Congress had not acted. Congress,
however, had chosen to act. The
case thus presented a “teaching mo-
ment” in federalism and the rule of
law; instead, the Supreme Court was
characterized in some media reports
as unsympathetic to the idea of com-
passionate use.!

Fourth, when a court is confront-
ed with a case involving a sensitive
public issue, some constituency or
advocacy group will almost invari-
ably decry the decision as a product
of “judicial activism? The assertion
ignores the fact that the judiciary is
the one branch of government that
usually cannot “decide not to de-
cide? In contrast to the legislative
branch which has vast leeway to de-
cide whether and when to address a
public issue, and in contrast to the
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executive branch which possesses
considerable discretion in promul-
gating and enforcing administrative
regulations, the judiciary must take
cases as they are presented and usu-
ally must render a public, written de-
cision.”?” A judge may wish he or she
had not been handed this task, and
at least one of the litigants might
wish he or she had not been forced
to appear and argue in court; but the
case will be decided. Although activ-
ism may lurk in some judicial minds,
the courts’ inability to “decide not to
decide” provides a more cogent rea-
son than activism as to why courts
are occasionally thrust into sensitive
public issues. In such cases, it is espe-
cially important that media reports
contain the rule of law identified in
the judge’s decision. Otherwise, the
public may be forgiven for assuming
that a judge reached out and took a
case in order to advance a personal
viewpoint.

This problem is exacerbated
by “result and reaction” reporting,
which describes the outcome of a
case and, rather than identifying the
rule of law underlying the decision,
constructs a narrative of conflict-
ing reactions by the parties or other
persons interested in the case. This
type of reporting is consistent with
a “story model” of journalism. Un-
fortunately, the narrative makes it
appear that the judge “favored” one
litigant over another, and the rule of
law is further obscured.

These issues in media coverage
of the judiciary highlight the impor-
tance of law-related civic education
focusing on the judiciary and the
rule of law. The issues are not prod-
ucts of ill will by the media against
the courts; as noted, the media and
the courts share a common heri-
tage of devotion to independence
and impartiality. Rather, the issues
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reflect structural and mission differ-
ences between these two venerable
institutions, as well as time and re-
source constraints preventing jour-
nalists from taking time to identify
and convey the rule of law in judicial
decisions, and preventing judges or
lawyers and court staff from assist-
ing reporters in this constitutionally
vital task.

A shared commitment

Judges, lawyers, teachers, and
journalists should search for ways
to collaborate on law-related civic
education. The great American in-
novation — the independent and
impartial judiciary — is being test-
ed. Much is at stake. The “average
citizen’s” understanding of the rule
of law, and of the judiciary’s distinc-
tive constitutional role, ultimately
will determine whether our courts
remain standing “against any winds
that blow?”

This is how we keep our republic.
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In Year 25, Idaho's Public Records Law Gets a Checkup
By Idaho’s Public Records Ombudsman

Cally Younger

he Idaho Public Records

Act celebrates its 25%

birthday this legislative

session! You may be

surprised that the Idaho
Public Records Act did not exist
until 1990. Though the Act was
amended a few times over the
years, it seems serendipitous that
Governor Otter would task me with
surveying and auditing the public
records law and request process this
year, with the hopes of significantly
improving these laws during this
legislative session. This article will
briefly discuss the history of the
Public Records Act, some suggested
improvements, and steps designed to
increase transparency under the Act.

Born from litigation

Following my appointment as
Public Records Ombudsman by
Governor Otter’s Executive Order!,
one of my first tasks was to research
the history and development
of the Idaho Public Records
Act over the last two-and-a-half
decades. According to the interim
committee tasked with creating the
law in 1989, the 1984 decision in
Dalton v. Idaho Dairy Commission®
prompted the need to tackle public
records and open government. The
Idaho Supreme Court held that
public records of a state or local
unit of government are open for
inspection and copying absent any
statutory closure or provision of
confidentiality to the contrary. At
the time, Idaho’s exemptions from
disclosure were spread throughout
the Idaho Code.

The
from June through November in

interim committee met
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The committee also discussed the idea of creating a
public records commission that would act as an arbiter
between a requester and an agency when
disagreements arose about production of records.

1989. Back then, there were at least
129 separate sections of Idaho Code
providing for confidentiality of
records held by state or local units
of government. The committee
heard testimony from a wide variety
of sources, including state and
local government representatives,
reporters, and private businesses.
The committee then drafted an 82-
page bill, which was introduced in
the 1990 legislative session. The bill
outlined what we now consider to be
the basics of Idaho Public Records
law — the definition of a public
record, the procedure for requesting
and responding to a public records
request, and the creation of a civil
penalty if a court determined that
records were unlawfully denied to a
requester.

The committee also discussed
the idea of creating a public records
commission that would act as an
arbiter between a requester and
an agency when disagreements
arose about production of records.
However, the committee ultimately
decided against a commission
because they felt it would slow
down the process of creating the
Idaho Public Records Act. They also
were concerned about the difficulty

for people from all around the state
driving to one location for a hearing,.

A seemingly “no-brainer” type of
law today, the Idaho Public Records
Act did not get through the 1990
session without controversy. The
original bill was amended countless
times, at one point even getting
split into two separate bills. Some
opponents about
the loss of certain confidentiality
provisions in then-existing Idaho

were ncervous

law.

However, other  opponents
didn’t think the proposed bills
went far enough, arguing that the
number of exemptions in the bill
would render the public records
act meaningless. Ultimately, the bill
passed both houses and the Idaho
Public Records Act was born. The
legislature amended the Public
Records Act in 1997,2000, 2004, and
2011. Notably, in 2011, the Idaho
Legislature passed an amendment
that balanced the ability of agencies
to charge reasonable fees for copies
and employee time to produce
responses with access to the first 100
pages and first two hours of labor
for free. Amendments such as this
reflect a trend toward more openness
within Idaho’s Public Records Act.



Evaluating the effectiveness of
the current public records act

Earlier this year, Governor Otter
recognized a major flaw in the
Idaho Public Records Act. The sole
remedy for a requester to contest
an agency’s decision to deny access
to records is to sue the agency.
The requester must then take the
chance that certain records actually
exist and that they do not fall
under the exemption cited by the
agency. In many cases, the cost and
risk outweigh the necessity of the
records. Unfortunately, this remedy
is effectively a bar to accessing
public records and an obstacle to
increased government transparency.
Governing units can deny records
with very little fear of recourse.
However, looking closely at the
statutes, the Governor determined
that an alternative remedy could
not be created through an executive
order. The statute clearly states,
“The sole remedy for a person
aggrieved by the denial of public
records request for disclosure is to
institute proceedings in the district
court..” (Emphasis added.) So, he
decided to take a step back and use
the ombudsman position to take
a broader look at the Idaho Public
Records Act.

The Governor first tasked
me with surveying all the
executive agency’s public records
request processes. I developed a
questionnaire to send to each agency
that would help me understand
the issues each agency faces when
responding to  public
requests. I gave the agencies several
months to complete the survey. I was
hoping to determine several things
from the survey results: the volume
of public records requests made in
Idaho, which agency received the
most and the least, whether agencies

records

had difficulty responding to requests,
whether the same information was
frequently requested, and whether
an agency had frequent requesters.
I wanted to get a full picture of the
state of Idaho’s public records request
process. I also wanted to know how
the agencies with the most requests
dealt with a large volume of requests
and why some agencies received few
to no requests.

By September 30, I received
responses  from every agency.
The results were not altogether
surprising. Some agencies received
thousands of requests per year, while
some agencies hadn’t received a
single request in two years. However,
every agency had one thing in
common: none of them had been
sued over a denial in 2013 or 2014.

The survey responses
showed that there are a lot of
differences in each agency’s public
records procedure, which creates
confusion for requesters. Some
agencies have clear policies that are
easy to access, while some agencies
don’t have a formal public records
request procedure at all. While I
was generally pleased with how
well all the state agencies handled
public records requests, I could
see there were a couple small areas
that could improve statewide. First,
the public records request process
needs to be modernized at all levels

also

of state government. This includes
relatively simple updates
as allowing requests to be made
through agency websites. Second,
agencies should develop
policies and fee schedules that are
easy to find and understand. At the
very least, the public should be able
to determine how to make a public
records request simply by visiting an
agency’s website.

such

clear

A committee to propose amendments

I next assembled a group,
modeled after the original effort in
1989, to begin discussing other areas
in which we could improve this law
during the 2015 legislative session.
At the time of completing this
article, the group is still determining
what our focus will be this session.
However, the group agrees that after
a series of piecemeal revisions over
the last 25 years, the Idaho Public
Records Act needs to be tackled
head on. Some changes will require
legislation.

One of the first changes to be
tackled is the assignment of Idaho’s
Public Records Act and Open
Meetings law within their own title
and chapter of the Idaho Code. If
you have ever used either of these
acts, you recall that they are wedged
into other sections of the Code. For
example, the Public Records Act is
placed within the Evidentiary Title

At the very least, the public should be able to determine
how to make a public records request simply by
visiting an agency’s website.
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of the Code. In order to assist users
and make the law more accessible,
the Committee has proposed the
creation of a new title of Idaho
Code called “Open and Transparent
Government” with  standalone
chapters for the Public Records and
Open Meetings laws.

More substantive changes under
discussion include clarifying statutes
and updating language to reflect
changes in technology and adding
an alternative remedy prior to filing
suit. Despite a thoroughly developed
Public Records Manual, many
public record statutes are unclear.
Further, it is not clear what agencies
can charge for electronic records.
Currently, agencies can charge
for copies even if the response is
provided on a disc, thumb drive or
email. This practice likely does not
reflect actual agency cost. One of
our primary goals is to make sure
these statutes are as clear as possible
so agencies and the public can fully
understand the policies, procedures,
and cost of making and responding
to public records requests.

Other changes can be made

by each agency. These include
modernizing the request and
response  process. Agencies are

encouraged to create online requests
forms that are easy to find on agency
websites. I would also like to see

agencies provide more responses
electronically. This would cut down
the printing and labor costs required
to produce public record responses.
Agencies should clearly post their
policies and fee schedules on their
websites. These fee schedules must
reflect actual costs which include the
use of modern technology.

Increasing transparency statewide

The responses to the survey
helped the group realize that if
our goal is transparency, we need
to figure out a way to make more
information  accessible  without
prompting a formal public records
request. For example, if an agency’s
board or commission meeting
minutes are almost always requested,
agencies should preemptively make
those minutes available to the public
on their website.

Looking to the future

This  process started  with
a singular goal of creating an
alternative  remedy
public record requests
However, under Governor Otter’s
leadership, it has evolved into a more
comprehensive undertaking. Taking
a step back to review state agency
policy allowed the committee to

contest
denials.

to

uncover other areas within Idaho
Public Records that need
improvement. I am optimistic that
we will meet our goal of increasing
transparency in Idaho during this
legislative session. Creating the
Idaho Public Records Act 25 years
ago was an important milestone in
Idaho history. This legislative session
I hope we can continue to build
that legacy by ensuring the Idaho
Public Records Act continues to be a
useful tool for the public to hold its
government accountable.

law
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ldaho’s Sunshine Laws and the Citizen’s United Case: Promoting
an Informed Electorate Through Election Campaign Disclosure

Ben Ysursa

ne of the most impor-

tant duties of the Idaho

Secretary of State is to

serve as chief election

officer of the State of
Idaho and to ensure that elections
and political campaigns are run cor-
rectly and fairly.! Another safeguard
for fair elections is for the Secretary
of State to create an informed elec-
torate.

Accurate reporting of both ex-
penditures and contributions by
those who participate in campaigns
helps the electorate stay informed.
Some groups who participate in
elections may be misinformed, how-
ever, as to their duties under Idaho’s
campaign disclosure laws, think-
ing that Idaho’s laws don’t apply to
nonprofit organizations or so-called
501(c)(4) “social welfare” organiza-
tions. This article will explain a little
about federal disclosure laws, as well
as Idaho’s “Sunshine” laws.

What Citizens United is,
and what it is not

Citizens United” has been exten-
sively covered in the media since the
Supreme Court of the United States
issued its decision in 2010. Unfor-
tunately, the case’s legal significance
has been frequently mischaracter-
ized in the media. As a result, there are
many misperceptions about the case
and its holdings. Because of the wide-
spread misunderstanding of the case, it
is important to review here what this
seminal case stands for — and what it
doesn’t stand for.

In Citizens United, the majority of
the Supreme Court held three main
things:

In the wake of Citizens United, outside groups were free
to spend unlimited amounts of money to influence elections
through independent communications.

(1) the government violates the First
Amendment when it restricts politi-
cal speech on the basis of the type
of corporation who is doing the
speech;

(2) the federal statute which prohib-
ited corporations from using their
treasury funds to endorse or call to
vote for or against specific candi-
dates in elections was improper; but

(3) the parts of the federal statute re-
lating to disclaimer and disclosure of
contributions and expenditures did
not violate the First Amendment.?

The Court held that laws that
prohibited corporations from spend-
ing money to support or oppose po-
litical candidates through indepen-
dent communications are unconsti-
tutional. But it explicitly let stand
the provisions of federal law that
required political committees who
received certain amounts of contri-
butions to file a disclosure statement
identifying “who made the expendi-
ture, the amount of the expenditure,
the election to which the communi-
cation was directed, and the names
of certain contributors*

The Supreme Court upheld this
disclosure requirement on prin-
cipled grounds. “The First Amend-

ment protects political speech and

disclosure permits citizens and
shareholders to react to the speech
of corporate entities in a proper way.
This transparency enables the elec-
torate to make informed decisions
and give proper weight to different
speakers and messages.”

In the wake of Citizens United,
outside groups were free to spend
unlimited amounts of money to in-
fluence elections through indepen-
dent communications. This was a
way for interested groups to spend
more money to influence elections
than they had in the past. Although
the holding of the case prohibited
spending limits, Citizens United held
that the groups still had to disclose

the identity of their contributors.

Enter 501(c)(4) “social welfare”
organizations, stage right

The Internal Revenue Code — un-
der section 501(c)(4) — contains a pro-
vision creating a tax-exemption status
for nonprofit organizations that oper-
ate “exclusively for the promotion of
social welfare?® These are the so-called
“social welfare organizations?

Under the Federal Election Com-
mission, such organizations do not
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meet the definition of “political
committees” and thus are not re-
quired to report the identities of
their donors in their FEC filings.
For contributors who wish to re-
main anonymous, this arrangement
is very attractive. Unfortunately for
the electorate, donor anonymity re-
sults in a diminished ability of the
people to know who seeks their vote
for a candidate or an issue.

In order to keep from having
to disclose their donors, the social
welfare organizations must oper-
ate “exclusively” for the promotion
of social welfare, as the U.S. Code
says. However, although the Code
states that social welfare organiza-
tions must operate “exclusively” for
the promotion of social welfare, the
IRS’s rules are not so limiting.

Treasury Regulation § 1.501(c)
(4)-1 states: “An organization is op-
erated exclusively for the promotion
of social welfare if it is primarily en-
gaged in promoting in some way the
common good and general welfare
of the people of the community’
In other words, the IRS construes
the word “exclusively” to mean “pri-
marily” Thus, many social welfare
organizations interpret this to mean
that they can spend up to 49% of
their money on activities related to
campaigns, all the while maintain-
ing anonymity for their donors.

After Citizens United, there has
been an increase of applications
for 501(c)(4) organizations, and the
subsequent influx of anonymous
campaign donations and expendi-
tures has been widely covered in the
media. It seems, then, that many
inaccurately conflate the holding in
Citizens United with the anonymity
allowed 501(c)(4) organizations un-
der federal campaign laws.
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Standing in the background —
The bright light of Idaho’s
“Sunshine” Laws

Forty years ago, the voters of Ida-
ho enacted a series of laws known as
the Sunshine Initiative.® “The pur-
pose of this act is: ... (b) to promote
openness in government and avoid-
ing secrecy by those giving financial
support to state election campaigns
and those promoting or opposing
legislation ... ” The Sunshine laws
provide that “[n]o contribution shall
be made and no expenditure shall
be incurred, directly or indirectly, in
a fictitious name, anonymously, or
by one (1) person through an agent,
relative or other person in such a
manner as to conceal the identity
of the source of the contribution*
Idaho law abhors anonymity when
it comes to campaign contributions.

To effectively avoid secrecy by
those giving financial support to leg-
islation, either by act of the Legisla-
ture or by initiative or referendum of
the people, the Sunshine Initiative’s
definitional section includes “mea-
sures;” which are defined as “any pro-
posal, to be voted statewide, submit-
ted to the people for their approval
or rejection at an election, including
any initiative, referendum, . . . or re-
vision of or amendment to the state

constitution”!!

Additonally, “political commit-
tee” is defined to take into account
measures. It means: “(1) Any person
specifically designated to support or
oppose any candidate or measure; or
(2) Any person who receives contri-
butions and makes expenditures in
an amount exceeding five hundred
dollars ($500) in any calendar year
for the purpose of supporting or op-
posing one (1) or more candidates or
measures."?

Importantly, the term “person”
is defined to cover almost any indi-
vidual or association of individual.
“Person” includes individuals, cor-
porations, associations, firms, part-
nerships, committees, political par-
ties, clubs and other organizations
or groups of persons.” There is one
exception in the definition of politi-
cal committee for entities that are
registered with the Federal Election
Commission; such entities “shall not
be considered a political committee
for purposes of this chapter”'*

Otherwise, the ambit of the Idaho
law is broad and covers almost every
individual or group of individuals.

Finally, a political committee is
required to appoint a political trea-
surer who must keep detailed ac-
counts and within strict deadlines
relative to contributions and expen-
ditures.” The contributions that
must be reported include all contri-

The Sunshine laws prohibit gamesmanship by which nested political
committees string together a daisy chain of contributions
and expenditures that hide the true contributors.



butions from a person that exceed
in aggregate $50 in a calendar year.'¢
Political treasurers must make addi-
tional reports in timeframes relative
to any election."”

The Sunshine prohibit
gamesmanship by which nested po-
litical committees string together a
daisy chain of contributions and ex-
penditures that hide the true contrib-
utors. It requires the identification of
the source of contributions and ex-
penditures: “No contribution shall
be made and no expenditure shall be
incurred, directly or indirectly, in a
fictitious name, anonymously, or by
one (1) person through an agent, rel-
ative or other person in such a man-
ner as to conceal the identity of the
source of the contribution'®

Political committees that comply
with the reporting requirements the
Sunshine laws vindicate the act’s pro-
motion of openness in government
and avoidance of “secrecy by those
giving financial support to state elec-
tion campaigns and those promot-
ing or opposing legislation”"

Political committees that refuse
to report as required do just the op-
posite. They promote secrecy by
those giving financial support to
state election campaigns and those
promoting or opposing legislation
and avoid openness in government.

When political committees flout
the Sunshine laws, the statute is not
toothless. The Secretary of State is
charged with enforcement of the
Sunshine laws. Among other things,
the Secretary of State is to “make
investigations with respect to state-
ments filed . . ., and with respect to
alleged failures to file any statement
...,and upon complaint by any per-
son with respect to alleged viola-
tions of any part of this act” and to
“report suspected violations of law
to the appropriate law enforcement

laws

authorities?® Moreover, any citizen
of Idaho and the Secretary of State
has the right to sue for injunctive re-
lief to enforce the provisions of the
Sunshine laws.*!

Stage left: Ysursav.
Education Voters of Idaho, Inc.

Some in Idaho may think that
their 501(c)(4) social welfare orga-
nization is exempt from the require-
ments of Idaho’s campaign disclo-
sure laws. Not true.

Moreover, any citizen of Idaho
and the Secretary of State has the
right to sue for injunctive relief
to enforce the provisions of
the Sunshine laws.”!

The loophole that 501(c)(4) or-
ganizations take advantage of in re-
lation to disclosure of their donors
in their federal election filings is
simply unavailable in Idaho. Idaho’s
Sunshine laws do 7ot exempt from
its definition of “political commit-
tee” those groups who are primarily
engaged in promoting the common
good and general welfare of the peo-
ple of the community, like the FEC
does.

Under Idaho’s Sunshine laws, a
“political committee” can be any
person specifically designated to
support or oppose any candidate or
measure, or any person who receives
contributions and makes expendi-

tures over $500 for the purpose of
supporting or opposing a candidate
or measure.”> And “person”is broad-
ly defined to include individuals
and groups of individuals, including
corporations and partnerships.” In
other words, in Idaho, when it comes
to campaign disclosure, there is no
blanket exception for nonprofit or
eleemosynary organizations.

In Ysursa v. Education Voters of
Idabo, Inc., Ada County Case No. CV-
0C-2012-19280, an Idaho district
court recognized the duty of disclo-
sure in Idaho’s Sunshine laws. In
late 2012, a non-profit corporation
by the name of “Education Voters of
Idaho, Inc?” (Education Voters) filed
its Articles of Incorporation with the
Office of the Idaho Secretary of State.
Its registered office’s post office box
and street address was identical to
that of another group called “Parents
for Education Reform/Debbie Field”
(Parents for Education), which both
supported and opposed elements in
the well-known education reform
propositions (commonly known as
Propositions 1, 2, and 3) that were
on the ballot for the November 2012
election.

Education Voters accepted con-
tributions and made expenditures in
excess of $200,000 (well beyond the
statutory limit of $500) from donors
supporting or opposing the ballot
measures. It did this by its donation
to Parents for Education, who in
turn paid nearly the entirety of the
contribution to an out-ofstate firm
to produce campaign materials in
the run-up to the election.

The statute requires disclosure
of contributions and expenditures
made “directly or indirectly”** But
Education Voters never filed any
campaign finance disclosure forms
as a political committee as required
by Idaho law, nor did it appoint a
political treasurer as required by the
law.
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After extensive discussions with
Education Voters regarding the ap-
plicability of Idaho’s Sunshine law
to 501(c)(4) entities, the Office of the
Idaho Secretary of State sued Educa-
tion Voters in district court seeking
injunctive relief to mandate pre-elec-
tion disclosure.

Education Voters asserted that
it was not a “political committee”
required to disclose the names and
contributions made by its contribu-
tors. It contended that it was pro-
tected by provisions of both the Ida-
ho and United States Constitutions.
Education Voters also specifically
requested that the district court de-
clare that it had no duty to disclose
under Idaho’s Sunshine laws because
of its status as a 501(c)(4) social wel-
fare organization.

In an Order Granting Injunctive
Relief, Fourth District Judge Mike
Wetherell determined that Idaho’s
Sunshine laws passed constitutional
scrutiny. The court determined that
the Sunshine laws were not void for
vagueness. Also, it determined that
Education Voters has constitutional
free speech and assembly rights, but
that those rights have never been
held to be absolute.

Moreover, the court noted that
Citizens United “did not hold report-
ing requirements as to disclosure of
contributions and spending were
unconstitutional. ~ The Supreme
Court has specifically held that re-
porting requirements and disclosure
of contributions and expenditures
by political organization do not vio-
late the First Amendment”*

Quoting Citizens United, the dis-
trict court noted that “[d]isclaimer
and disclosure requirements may
burden the ability to speak, but they
impose no ceiling on campaign-re-
lated activities, . . . and do not pre-
vent anyone from speaking, .. > In
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Fourth District Judge Mike Wetherell determined that
Idaho’s Sunshine laws passed constitutional scrutiny. The court
determined that the Sunshine laws were not void for vagueness.

short, Citizens United may have inval-
idated statutory language related to
campaign contributions, but it clear-
ly upheld the long line of cases that
hold that corporate speech could be
regulated through disclosure and
disclosure requirements.”

Finally, the court noted those Ida-
ho cases where the Idaho Supreme
Court held that Article 1, Section
9 of the Idaho Constitution does
not create an absolute right of free
speech — certain speech is not con-
stitutionally protected.® As Judge
Wetherell concluded, “the interest in
free, fair and honest elections free of
fraud and deception and the right of
the people to know who seeks their
vote for a candidate or an issue is at
the heart of the electoral process?””

The court issued its order grant-
ing the injunctive relief requested
and required Education Voters to
comply with Idaho’s reporting re-
quirements, including appointing
a political treasurer and certifying
the group to the Office of the Idaho
Secretary of State, as well as filing all
campaign finance disclosure reports
required by Idaho’s Sunshine laws.

Curtain call: The Secretary of State
vindicated the citizens’ interests in
an informed electorate

In the end, when the Office of

the Secretary of State sued for in-
junctive relief under the Sunshine

laws, it was vindicating not only this
Office’s interest that the law be fol-
lowed, but also the interests of every
citizen of the State. After all, it was
the citizenry itself that created the
Sunshine laws and gave the pow-
ers of injunctive relief to both citi-
zens and the Secretary of State. The
purpose of pre-election disclosure
requirements was met, in that the
people were informed — before they
voted — of the sources of the money
being spent for and against the mea-
sures. The public interest of “avoid-
ing secrecy by those giving financial
support to state election campaigns
and those promoting or opposing
legislation” under Idaho Code § 67-
6601(b) was met.

The lesson learned from both
Citizens United and Education Voters
as it pertains to 501(c)(4) organiza-
tions in Idaho is perhaps best stated
by Judge Wetherell:

The fact that the federal
disclosure laws, apparently by
omission, create a “loophole”
as to reporting requirements
for 501(c)(4) entities through
which it appears truckloads
of millions of dollars drive
through, does not bind either
the voters of Idaho or their leg-
islature. . . . Clearly under Citi-
zens United, no bar under the
United States Constitution to
reasonable reporting and dis-
claimer requirements exists as
to the Idaho law.*



Endnotes

1. 1.C. § 34-201. To help meet these du-
ties, the website for the Office of the Sec-
retary of State, for example, provides ex-
tensive information relating to elections,
lobbyists, campaign disclosure, as well
as student and teacher civic resources.

2. Citizens United v. Federal Election Com-
mission, 558 U.S. 310, 130 S. Ct. 876, 175
L. Ed. 2d 753 (2010).

3. See generally Citizens United, 558 U.S.
310.

4, Citizens United, 558 U.S. at 366.
5. Citizens United, 558 U.S. at 371.
6.26 U.S.C.§501(c)(4).

7. 26 CFR. § 1.501(c)(4)-1 (emphasis
added).

8.1.C. §§ 67-6601 through 67-6630.
9.1.C. § 67-6601.
10.1.C. § 67-6614.
11.1.C. § 67-6602(m).

12.1.C. § 67-6602(p).

13.1.C. § 67-6602(0).

14.1.C. § 67-6002(p).

15.1.C. § 67-6603(a); § 67-6604(a).

16.1.C. § 67-6610 and § 67-6612.
17.1.C. § 67-6607.

18.1.C. § 67-6614.

19.1.C. § 67-6601.

20.1.C. § 67-6623.

21.1.C. § 67-6626.

22.1.C. § 67-6602(p).

23.1.C. §67-6602(0).

24.1.C.§ 67-6614.

25. Order Granting Injunctive Relief (Oc-
tober 29, 2012), in Ysursa v. Education
Voters of Idaho, Inc,, et al, Ada County
Case No. CV-0OC-2012-19280, at 9.

26. Order at 13 (internal quotations and
citations omitted).

27.Order at 10-11.
28. Order at 13-15.
29. Order at 15.
30. Order at 12.

About the Author

Ben Ysursa served as Idabo 26th

Secretary of State from 2003 - 2015. from the City Club

He has been a member of the Idaho

It was the citizenry itself that
created the Sunshine laws
and gave the powers of
injunctive relief to both citizens
and the Secretary of State.

State Bar since 1974, and has been the
recipient of many
awards, including
most  recently the
2014 Dottie & Ed
Stimpson Award for
Civic  Engagement

of Bozse.

Office: (208) 287-8787
Fax: (208) 287-8788
gtb@idahojustice.com

ALTERNATIVE DISPUTE RESOLUTION
GRANT T. BURGOYNE

Certified Professional Mediator
AV Rated Civil Litigator

On State and Federal Court
Mediator Rosters

e Employment e Contract e Torts e Commercial
¢ Personal Injury e Construction ® Insurance

Mauk Miller & Burgoyne*

*Mr. Burgoyne is Of Counsel to the firm.
Boise, ID 83701-1743

www.maukburgoyne.com

P.O. Box 1743

Brian Donesley
LIQUOR LAW

« Former Idaho Liquor Chief
« Former Idaho State Senator

« 30+ years experience in liquor law
« Retail/Wholesale
« Revocations/Suspensions/Criminal
« Hearings/Appeals/Trials
« Lobbying/Governmental Affairs
« State, Local, Federal, Multi-State

« National Association of Alcohol
Beverage Attorneys (NAABLA)

« Licensed in Idaho and Washington

Brian Donesley, Attorney at Law
ISB No. 2313
P.O.Box 419, - Boise, ID 83701
Telephone: (208) 343-3851
bdonesley @bdidlaw.com
www.ldaholiquorlaw.com

The Advocate « February 2015 39



Certified Business
Valuation Services

Over 1,000 Accredited Business
Valuations and Sales Completed

Eight Licensed Professionals with

Access to Comparable Sales Data

Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

Ows ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000

or visit www.arthurberry.com

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

Il ACDL
STANDING TALL FOR THE ACCUSED
WORLD CLASS DEFENDERS

WOoORLD CLASS SKIING

SUN VALLEY SEMINAR
UNDERSTANING SCIENCE IN THE COURTROOM

FEBRUARY 27 - 28, 2015
SPEAKERS:

EpwARD IMWINKELRIED, DAVID MEYER,
AL StauBUS, TED Vosk, JOsH LEE,
GREG HAMPIKIAN, PETER WHITTAKER
AND SHASTA KILMINSTER-HADLEY.

For More Information:
Contact IACDL
Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

TRESCO { m'ﬁ

OFIDAHO Tt
Your Professional Estate Management Company

Tresco of Idaho, established in 2002 and located in
Boise, Idaho, is a professional fiduciary company.
We accept court appointments for Conservatorships
and Estate Administration. Our experienced staff
represents over one hundred years of banking and
trust administration. Our mission is to provide
quality service for families in our community.

Conservatorships Special Services
* Asset Management « Consulting
* Real Estate Management « Expert Witness
« Bill Paying « Forensic Audit

Estate Settlement
¢ Probate Administration
e Special Administrator
* Agent

Phone: (208) 866-4303 Fax: (208) 384-8526
5256 W. Fairview Ave. Boise, ID 83706
Website: trescoweb.com

40  The Advocate - February 2015

ﬁh@@ﬂ@&%m

CourtCall

We are currently providing service to the following Courts

4th Judicial District 6th Judicial District

Valley - Cascade Bannock - Pocatello
Judge McLaughlin Judge Brown - Bannock

Judge Neville Judge Pres! rlln"f“w ting - Bannock
Ada - Boise Bear L ake - Paris
Judge Owen Judge Brown - Bear Lake
Judge PresidingVisiting - Bear Lake

5th Judicial District Caribou - Soda Springs

) = Judge Brown - Caribow
Twin Falls & ']: - ATkt A
Judge Bevan gl
Judge Stoker Frankilin - Preston

Judge Brown - Franklin
Judge Hunn
Judge PresidingVisiting - Franklin

Save Txme ' Save MGHE‘J Use C-::rurtCall

BBB.B82 6878 wwwmurtcall com




COURT INFORMATION

OFFICIAL NOTICE OFFICIAL NOTICE
SUPREME COURT OF IDAHO COURT OF APPEALS OF IDAHO
Chief Judge

Chief Justice
Roger S. Burdick
Justices
Daniel T. Eismann

John M. Melanson
Judges
Karen L. Lansing
Sergio A. Gutierrez

Jim Jones :
David W. Gratton
Warren E. Jones
Joel D. Horton Regular Spring Term for 2015
. 3rd Amendment —01/20/15
Regular Spring Term for 2015 Boise January 13, 15 and 22
2nd Amendment - 01/09/15 Yo
_ Boise February 19, 24 and 26
Boise January 12,14, 16 and 20 Boise March3 and 5
BO'Se February ]3’ 17 amd ]8 IP\VAIUDLUVV I’\VAI(JIL_h 1U thl ] "O
Boise (Concordia University School of Law--501 W. Front Stree) ............. Boise April9, 16,21 and 23
' February 201 | poje May 12, 14,19 and 21
Bailse March2 | 1 poise June 9,11, 16and 18
Boise April 1and 14
Coeur dAlene April 7and 8 By Order of the Court
Lewiston April 9 Stephen W. Kenyon, Clerk
Boi Mav 4 q NOTE: The above is the official notice of the 2015 Spring Term for the Court
Clise dy4,6and8 of Appeals of the State of Idaho, and should be preserved. A formal notice
Idaho Falls May 12 of the setting of oral argument in each case will be sent to counsel prior to
Pocatello May 13 each term.
Boise June 1,3 and 5
Twin Falls June9and 10
By Order of the Court Idaho Supreme Court

Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2015 Spring Term for the Su- Oral Argume“t for February 2015

preme Court of the State of Idaho, and should be preserved. A formal notice Friday, February 13, 2015 - BOISE
of the setting of oral argument in each case will be sent to counsel prior to

each term 8:50 a.m. State v. Eliasen (Petition for ReVIEW) ....oocccecceeeceeee #42486
10:00 a.m. Idaho Trans Dept. v. ASCORP #42018
11:10 a.m. Arnold v. City of Stanle #41600
Idaho Court of Appeals / /
Tuesday, February 17,2015 - BOISE
Oral Argument for February 2015 ) )
8:50 a.m. Pfenniger v. City of Nampa #41797
Thursday, February 19, 2015 - BOISE 10:00 a.m. Mullinix v. Killgore's #41583
9:00 a.m. Open ; )
11:10 a.m. City of Challis v. Consent Governed Caucus ................ #41956
10:30 a.m. State v. Umphenour #41497
1:30 pm. Lytle v. Lytle #4178 Wednesday, February 18, 2015 - BOISE
Tuesdav. February 24, 2015 — BOISE ?sgsm State v. Struhs (Petition for ReVIEW) oo #4;357
9:00 a.m. State v. McClure #41571 » '] 0 am. Open
10:30 a.m. State v. Hopkins #41824 v aim. pen
1:30 p.m. Peterson v. State #41415 Frida Fe!)ruat: 20. 2015 - BOISE
e [T 26. 2015 - BOISE (Concordia University)
—Yx—y_,;
o O:rs aB € rsuar 441597 8:50 a.m. Nampa Ed. v. Nampa S.D. #41454
1'0 3Oam. ZHCZ V'// tasre / 4a68d 10:00 @.M. ENMAKEI V. TADOK ....coveeeeeesveesreessessssessseesssons #41846
: .m. OTBLIC s
&M BoswelTv. Steere 11:10 a.m. Dunlap v. State #41105

1:30 p.m. Nelson v. Dept. of Health & Welfare (Via Telephone) .. #41282
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Vial Fotheringham is your full-service homeowner association law center,

providing education, representation, and litigation on behalf of

associations. We are committed to proactive assistance by offering

comprehensive education, training, and answers to HOA questions, in

order to help associations navigate community | i f e. For more info visit:
www.vf-law.com

Now offering complimentary educational courses! Hosting informational
lunches for professional association managers and training
courses for HOA board members. Please join us!

12828 LaSalle St, Suite 101 Boise, ID 83713
Phone: 208.629.4567 Fax: 208.392.1400
Email: lawfirm@vf-law.com
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

Arbitration
1. Whether the district court erred in ruling
as a matter of law that Jackson Hop was not
entitled to an award of prejudgment interest
on its arbitration award on its insurance

claim.

Jackson Hop, LLC v.
Farm Bureau Mutual Insurance Co.
S.Ct. No. 42384
Supreme Court

Divorce, custody, and support
1. Did the district court err in affirming the
order requiring Father to pay child support
to the children’s guardians calculated on
Father’s gross annual income and the Social
Security Survivors benefits the children
receive as a consequence of their mother’s
death?
Doe Il v. Doe (2014-05)
S.Ct.No. 41817
Supreme Court

Immunity
1. Under section 9-604(a) of the Idaho Tort
Claims Act, does discretionary function
immunity shield operational decision makers
from liability for negligently or recklessly
failing to follow policies and procedures that
were developed in response to budget cuts
to mental health services?
Mitchell v. State
S.Ct. No. 41882
Supreme Court

Insurance
1. Did the Department err in reducing the
insurance reimbursement payment to

Cazier?

Cazier v.
Idaho Department of Health & Welfare
S.Ct.No. 42184
Court of Appeals

(Updated 1/1/15)

Medical indigency
1.Whether the application was untimely filed
under the Medical Indigency Act when it was
filed 32 days after the date of hospitalization
for emergency medical services, including
the date of admission to the hospital.
St. Alphonsus Regional Medical Ctr. v.
Gooding County
S.Ct. No. 42243
Supreme Court
New trail
1. Whether the trial court erred in denying
Stibal’s motion for directed verdict, JNOV
and new trial because there was insufficient
evidence to prove a valid, enforceable
contract.
Alexander v. Stibal
S.Ct. No. 41604
Supreme Court
Post-conviction relief
1. Whether the court erred in summarily
dismissing  Quedraogo’s  petition for
post-conviction relief when he provided
undisputed evidence that his trial counsel
affirmatively misadvised him as to the
immigration consequences of his guilty plea.
Quedraogo v. State
S.Ct. No. 41547
Court of Appeals
Summary judgment
1. Did the district court improperly weigh
the evidence and assess the credibility of the
witnesses?
Hilliard v. Murphy Land Company, LLC
S.Ct. No. 42093
Supreme Court
Termination of parental rights
1. Whether the trial court erred in finding it
had jurisdiction to hear this case in light of 25
US.CA.§1911 and I.C. § 67-5101, pertaining
to state jurisdiction in Indian Country.
Idaho Dept. of Health & Welfare v. John Doe
(2014-25)
S.Ct. No. 42675
Supreme Court

CRIMINAL APPEALS

Evidence
1. Whether Williams’ conviction
supported by sufficient evidence.
State v. Williams
S.Ct. No. 42102
Court of Appeals

was

2. Did the court abuse its discretion in

admitting the State’s I.R.E. 404(b) evidence

by concluding its probative value was not

substantially outweighed by the danger of
unfair prejudice?

State v. Patrick Rodriguez

S.Ct. No. 41303

Court of Appeals

3. Did the district court err in affirming the

denial of Morin’s motion to exclude evidence

of the presence of Carboxy-THC, a simple
metabolite of THC?

State v. Morin

S.Ct. No. 41832

Court of Appeals

Search and seizure -
suppression of evidence
1.Whether the district court erred by denying
Cabrera’s motion to suppress the evidence
found during the search incident to arrest
and in finding his arrest for obstructing an
officer was lawful.
State v. Cabrera
S.Ct.No. 41510
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3868

Mediator/Arbitrator
W. Anthony (Tony) Park

-36 years, civil litigator

-Former Idaho Attorney General
‘Practice limited exclusively to ADR

P.O. Box 1776
Boise, ID 83701

Phone: (208) 345-7800
Fax: (208) 345-7894
E-Mail: tpark@thomaswilliamslaw.com

@mpALoO
M EGAL

BSTAFFING
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from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838
info@idaholegalstaffing.com

Your legal staffing
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and full-time attorneys and
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Following the Recipe: A Rules Reminder for Motion Practice

Stephen Adams

hen you look at a

menu, it often tells

you what is in the

meal you are order-

ing, but rarely does
it tell you how it is being made. This
omission is understandable, as what
you are eating often is more impor-
tant to you than what the chef had
to do to make it. However, you can’t
make a pound cake only knowing
what the ingredients are — you also
have to know how to properly cream
the butter with the sugar. You have
to follow the recipe.

The same is true with civil mo-
tions. Not only do you have to be
able to effectively communicate the
substance of the information, you
also have to properly file and serve
the motion, or you can end up with
a motion that fails for not following
a basic procedural rule. This article
will remind you of some of the most
basic rules related to civil motion
practice, including timing and what
to put in affidavits, in Idaho state
courts.

Timelines for motion practice

Motion timeline rules are im-
portant because getting the timing
rules wrong can potentially be fatal
to your motion. That being said, mo-
tion timing rules are easy to overlook
or confuse as they are not uniform
for every motion. The attached chart
outlines three different timelines for
fairly common motions:'

Note that each of these timelines
contains deadlines based on the date
of hearing.’ Those familiar with fed-
eral practice are aware that the fed-
eral filing timelines are based on the
date of filing® and that it is the Court
who determines whether to set a
hearing.’
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Filing and Service General Motions Summary Judgment Fees and Costs

Timelines? (IRCP 7(b)3)) (R.C.P.56(c)) (IIR.CP.54(d) & (e))

Preliminary issues None None Memo of Costs filed no
later than 14 days af-
ter entry of judgment
IRCP 54(d)(5)
Requests for fees filed at
same time |R.CP. 54(e)
)

Motion ® Filed and served at | Filed and served at least | ® Objection/Motion to
least 14 days before | 28 days before hearing | Disallow filed within 14
hearing* |RCP7(b)(3) | LR.C.P 56(c) days of service of mem-
(A) orandum of fees/costs?
o |f no brief is filed with IRCP.54(b)(6)
motion, party must give ® Motion for Fees ei-
notice (in motion) of ther filed at same time
intent to submit brief or as memo of costs or
present oral argument included in memo of
within 14 days of filing costs .R.C.P. 54(e)(5)
motion I.R.C.P. 7(b)(3)(C
&D)

Supporting Affidavits Served with motion Filed and served at least | Filed at the same time
[[R.CP.7(b)(3)(B) 28 days before hearing | as the motion or includ-

|.R.C.P56(c) ed in the memoranda of
costs |.RCP. 54(d)(5) &
54(e)(5). Seealso LR.C.P.
7(b)(3)

Responsive/Objecting | Filed and served at least | Filed and served at least | Follow general motion

Memoranda 7 days before hearing 14 days before hearing | timeline
I.R.CP.7(b)(3)(E) I.R.CP.56(c)

Responsive/Objecting | Filed and served at least | Filed and served at least | Follow general motion

Affidavits 7 days before hearing 14 days before hearing | timeline
I.R.CP.7(b)(3)(B) I.R.C.P.56(c)

Reply Briefs Filed and served at least | Filed and served at least | Follow general motion
2 days before hearing 7 days before hearing timeline
I.R.CP.7(b)(3)(E) I.R.CP.56(c)

In Idaho State Court, either the
parties or the Court may set a hear-
ing.* Thus, the briefing schedule
is not usually set until a hearing is
scheduled. Remember, the timelines
for fees and costs are a bit different,
as the initial steps are based on the
date of the judgment. However, once
the motion to disallow costs/fees is
filed and a hearing is set, the general
motion timelines apply to responsive
and reply briefs. In particular regard
to fees and costs, failure to timely file
an objection constitutes a waiver of
the objection; thus the timeline for
objecting is essential.’

Following these rules will solve
a majority of the problems attorneys
have when it comes to civil motion
timing. However, these rules are not
the end, as there are other general
rules that overlay the specific time-
lines. The attached chart outlines
some of these issues:

Another overlay to timing issue
involves service. Rule 5 discusses all
the methods of allowed service, in-
cluding hand delivery, mailing, “fac-
simile machine process” (i.e. faxing),
etc.” If a party is represented, serving
their attorney is sufficient. Hand de-



livery is effective upon delivery, as is
serving by fax."

Serving motion documents by
mail, however, involves a confused
set of timing rules. Rule 5(b)(C)
says that service of motions can be
made by, “mailing it to the person’s
last known address in which event
service is complete upon mailing?
This language indicates that service
of a motion document by mail is
effective upon service. Rule 6(e)(1)
provides:

Whenever a party has the right
or is required to do some act or
take some proceedings within a
prescribed period after the ser-
vice of a notice or other paper
upon the party and the notice
or paper is served upon the par-
ty by mail, three (3) days shall
be added to the prescribed pe-

riod.

Based on a reasonable interpreta-
tion of these rules, if you have to do
something after notice of an event
(such as responding to discovery"
or objecting to a memorandum of
costs) the recipient may add three
extra days to the response deadline
calculation if the notice was mailed.
It would not seem to apply to mo-
tion deadlines, which are not based
on notice, but instead based on hear-
ings dates.

However, such interpretation has
been specifically rejected by the Ida-
ho Courts. In Ponderosa Paint Mfg.,
Inc. v. Yack, the Idaho Court of Ap-
peals stated

The Rule 56(c) time frames for
service are supplemented by
the provision of Rule 6(e)(1)
that a party who is served by
mail must be allowed an addi-
tional three days within which
to respond. Thus, when a mo-
tion for summary judgment
and supporting documenta-

1.C.§73-109 General timing rule for acts provided by law (exclude first day, include last
day unless a holiday, in which case exclude the holiday)™

1.C.§73-108 Holidays enumerated

1.C.§73-110 Computation of time for obligations maturing on holidays

1.C.§1-1607 Days on which court may be held

IRCP6(a) Time computation under the rules:

® Do not count the day the time period starts running.

® Do count the last day, unless it is a Saturday, Sunday or holiday. If last day is
a Saturday, Sunday, or holiday, the period runs until the end of the next day
which is not a Saturday, Sunday, or holiday. "

o |f the time period is less than 7 days, Saturdays, Sundays, holidays are ex-
cluded from the time calculation. '

tion are served by mail, they
must be mailed at least 31 days
in advance of the hearing.'s

Ponderosa Paint specifically holds
that if a motion is served by mail,
Rule 6(e)(1) requires that the serv-
ing party add three extra days to the
time by which the motion must be
served. Other cases have upheld this
interpretation of Rule 6(e)(1) with
regard to both motions for summary
judgment and other motions."”

These rules are significant be-
cause trial courts may strike or dis-
regard any untimely document.'® As
an example, in Arregui v. Gallegos-
Main (a medical malpractice case),
the defendant filed a motion for
summary judgment on October 26,
2010, and set the motion for hearing
on November 23, 2010."” The plain-
tiff filed and served a responsive
brief and affidavit on November 12,
2010, only 11 days before the hear-
ing.” The trial court rejected the af
fidavit as untimely?" and the Idaho
Supreme Court agreed.” In part be-
cause the affidavit was untimely, the
plaintiff lost her case.”

Does this mean that any late mo-
tion or brief is doomed to be disre-
garded or stricken by the Court? Not
necessarily.

There are competing interests in
addressing untimely motions. The
purpose of the timing rules, “is to
give the opposing party an adequate

and fair opportunity to support its
case”’* In contrast, courts generally
are unwilling to strike an untimely
document if it does not create prej-
udice to the other party.” Rule 61
specifically instructs courts to, “disre-
gard any error or defect in the pro-
ceeding which does not affect the
substantial rights of the parties” This
language is cited in a number of cases
related to refusing to strike late mo-
tion documents.?® Further, the rules
regarding timing contain clauses al-
lowing them to be modified by the
Court, which indicates that timing
rules are not set in stone.”

What should an attorney take
from these rules? Timing rules are
of significant importance. First, as
Arregui showed, cases can be lost if
the timing rules are ignored. Second,
the rules are not always clear. When
in doubt, pick the longest applica-
ble time line to work from. Third,
timing rules are not located in one
place. It is important to become fa-
miliar with the civil rules (and stat-
utes) as a whole in order to ensure
all rules are followed. Fourth, failure
to abide by the rules, while not wise,
is not always fatal. If an emergency
happens, the parties should ask for
the Court to utilize its discretion to
alter motion timelines, or (in a worst
case scenario), argue that an untime-
ly document is not prejudicial and is
at worst harmless error under Rule
61.%8
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What should and should not
be included in an affidavit

When an affidavit is filed, attor-
neys should endeavor to follow the
applicable civil and evidentiary rules.
Both Rule 7(b)(3) and 56 discuss af
fidavits accompanying motions.
However, Rule 56(e) contains special
standards for affidavits supporting or
opposing summary judgment. Such
affidavits, “shall be made on personal
knowledge, shall set forth such facts
as would be admissible in evidence,
and shall show affirmatively that the
affiant is competent to testify to the
matters stated therein”” Arguably,
this mandate could be seen as repeat-
ing various rules of evidence.** How-
ever, there is no similar mandate in
Rule 7(b)(3). Does this mean that
affidavits supporting non-summary
judgment motions may ignore evi-
dentiary rules? Probably not.

Generally, courts have broad dis-
cretion in determining whether to
consider evidence presented through
affidavits.' The evidentiary rules,
“govern all actions, cases and pro-
ceedings in the courts of the State of
Idaho and all actions, cases and pro-
ceedings to which rules of evidence
are applicable?® Therefore affidavits
should comply with the rules of evi-
dence even if they do not support a
motion for summary judgment. So
what does this mean for an attorney
preparing an afhidavit?

First, make sure that the person
for whom the affidavit is prepared
has personal knowledge about the
subject matter of the affidavit. Sec-
ond, if documents are attached to
the affidavit, make sure there is sufh-
cient foundation and authentication
for the documents.

Authentication or identifica-

tion of documentary evidence

is a condition precedent to

its admissibility. Pursuant to
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First, make sure that the person for whom the affidavit
is prepared has personal knowledge about the
subject matter of the affidavit.

I.LR.E. 901(a), authentication
or identification is satisfied by
evidence sufficient to support
a finding that the matter in
question is what its proponent
claims. One example of authen-
tication or identification con-
forming with the requirements
of this rule is testimony of a
witness with knowledge that a
matter is what it is claimed to
be.®

Third, ensure that all statements
of fact in an affidavit are either not
hearsay or are subject to a hearsay
exception. While an affidavit should
strive to follow all evidentiary rules,
these three basic rules will save most
affidavits.

Under these rules it will rarely be
necessary for attorneys to prepare an
affidavit for themselves. Attorneys
should never take discovery docu-
ments from their file and use them
as exhibits in their own affidavit. An
attorney is not the proper person to
testify to the authenticity of docu-
ments or facts from the case. Any in-
formation that an attorney has about
documents or facts usually comes
from their client or other parties,
and is likely inadmissible hearsay.

Often, the only time the attorney
is the right person to make an affida-
vit to support a motion is when the
affidavit has exhibits which were cre-
ated by or for the attorney (such as

letters to or from opposing counsel,
discovery requests and responses, de-
positions, etc.).

Finally, if an affidavit violates a
rule of evidence (or Rule 56(e)), does
that mean the affidavit is dead in the
water? Not necessarily. Though evi-
dence is important in motions (and
particularly in motions for summary
judgment®), evidentiary issues can
be waived.*® Thus, if an affidavit is
riddled with hearsay, the trial Court
is fully within its discretion to re-
view the hearsay (even on summary
judgment) if the other party does
not object.

I personally experienced this in a
private injury case I was defending.
When searching through the plain-
tift’s voluminous medical records, I
found a document which indicated
that the plaintiff had assigned her
claims to another entity. Ignoring
my own rules about affidavits, I
promptly attached the document to
an affidavit and filed a motion for
summary judgment to argue that
the defendant was not a real party
in interest. The case settled shortly
thereafter. Even though I wasn’t try-
ing to get away with anything, my
summary judgment motion could
have gone down in flames because
the affidavit was based on a hearsay
and unauthenticated document.

So should an attorney move to
strike an objectionable afhidavit?



That is based on a number of con-
siderations.

For example, if the affidavit con-
tains an evidentiary issue that can
easily be corrected, it might not be
worth the effort and expense of ob-
jecting now just to redo the motion
at a later date. However, if an applica-
ble scheduling deadline has passed,
moving to strike might have a tacti-
cal advantage.

Also, some judges will accept any
objection as a basis for reviewing
admissibility of evidence, whether
written or oral, while other judges
require a formal motion to strike
be filed in advance.** The Supreme
Court has stated, “There is no author-
ity in this state that requires a mo-
tion to strike or an objection before
a trial court may exclude or not con-
sider evidence offered by a party??”
Be that as it may, prudence would
indicate that best practice would be
to submit a written motion object-
ing to the aflidavit, in whatever form
the attorney deems best.*®

Following all the rules

When preparing a motion, attor-
neys should make sure to not only
follow the civil rules and applicable
statutes (including the basic format-
ting requirements of Rule 10), but
also to follow all local rules. Rule
1(c) allows judicial districts to set
their own local rules. These local
rules must be consistent with the
Idaho Rules of Civil Procedure,”
but otherwise the districts are free to
include whatever procedural rules
they desire.

Local rules vary from location to
location, and include things such as
hearing requirements,* page lim-
its, location requirements,* and
format requirements.® The local
rules may be found at the judicial
district websites, or at http://www.
isc.idaho.gov/district-courts.*

Conclusion

Learning the rules of civil proce-
dure is a career-long process. Rarely
does any attorney get everything
right the first time around. Hope-
fully this article will help ensure that
fewer deadlines are missed and afhi-
davits are stricken. Remember that
ingredients are important, but how
you put them together to make the
meal is equally, if not more, essential.

Endnotes

1.This chart is not comprehensive. Other
timelines apply to specialized motions.

2.As discussed below, add three days to
each of these deadlines if service is done
by mail.

3. Note that the rule specifically indicates
objections to proposed costs are filed as
motions to disallow part or all of the re-
quested costs. This indicates that once
an objection/motion to disallow is filed,
it follows general motion timeline rules.

4. Note that I.R.C.P. 7(b)(3)(C-D) and (E)
could be read to conflict. Rule 7(b)(3)
(C-D) require a party, when filing a mo-
tion, to request oral argument, or file a
memorandum within 14 days. 7(b)(3)(E)
requires any brief in support to be filed
and served at least 14 days prior to the
hearing. If the motion is filed more than
28 days before the hearing, a brief filed
14 days before the hearing could be
timely under 7(b)(3)(E), but untimely un-
der 7(b)(3)(C - D).

5. As mentioned above, the general
motion timelines only come into play
on fees and costs if the parties set it for
hearing. However, the preliminary steps
are based on the date of the judgment.

Idaho R. Civ. P. 54(d) and (e).

6. See Dist. ldaho Loc. Civ.R. 7.1(b)(3) and
()(1).
7. See Dist. Idaho Loc. Civ. R. 7.1(d)(1)(A).

8. Idaho R. Civ. P. 6(¢)(2) (Court may no-
tice any motion for hearing); Idaho R.
Civ. P. 7(b) (discussing that parties file
the notice of hearing). Also, local rules
affect how hearings are handled. See,
e.g. Fourth Jud. Dist. Loc. R. 2.1 (discuss-
ing that parties must contact the judge’s
clerk to schedule a hearing). Note that it
is fairly uncommon for the Court to set a
hearing if the parties do not do so.

9.Idaho R. Civ. P. 54(d)(6).

10. Idaho Code § 73-109 and Idaho R.
Civ. P. 6(a) are often read together, and
usually are not deemed in conflict. See,
e.g., Catherv.Kelso, 103 Idaho 684, 687-88,
652 P2d 188, 191-92 (1982); Young v. Ida-
ho Dep't of Law Enforcement (Alcohol Bev-
erage Control Div.), 123 Idaho 870, 873-74,
853P2d 615,618-19 (Ct. App. 1993). How-
ever, when the rules of civil procedure do
not apply, Idaho Code § 73-109 controls.
See Page v. McCain Foods, Inc., 145 Idaho
302,311,179 P.3d 265, 274 (2008).

11. This rule is clear when counting for-
ward to a deadline. However, it is less
clear about what to do when counting
backward. For example, if a response to
a motion (whose deadline is established
by counting backward from a hearing
date) falls on a Court holiday, is the re-
sponse due the day before or the day
after the holiday? Idaho law does not
specifically say what to do under these
circumstances. However, prudence dic-
tates that filing earlier would be the best
course of action.

12. As an example, if a reply is due two
days before a hearing and two days be-
fore a hearing is Saturday or Sunday, the
reply must be filed and served so that it
is received on Thursday or Friday, respec-

Some judges will accept any objection as a basis for reviewing
admissibility of evidence, whether written or oral, while other judges
require a formal motion to strike be filed in advance.?
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tively. This rule can result in unexpected
consequences. As a second example,
if a hearing is on Wednesday, but Tues-
day is a Court holiday, then a reply brief
is not due on the Monday the week of
the hearing, but is instead due the Friday
before.

13. Idaho R. Civ. P. 5(b). Note that any
other electronic means of service (such
as e-mail) is not allowed unless the re-
ceiving party has consented to such ser-
vice in writing. Idaho R. Civ. P. 5(b)(E).

14. |daho R. Civ. P. 5(b).

15. Discovery deadlines are generally
based on service of the discovery re-
quests. See Idaho R. Civ. P. 33(a)(2) (an-
swers to interrogatories due 30 days
after service); Idaho R. Civ. P. 34(b)(2)
(responses to requests for production
due 30 days after service); Idaho R. Civ.
P. 36(a) (requests for admission deemed
admitted unless denied within 30 days
of service).

16. Ponderosa Paint Mfg., Inc. v. Yack, 125
Idaho 310, 316, 870 P.2d 663, 669 (Ct.
App. 1994) (citations omitted).

17. Jarman v. Hale, 112 |daho 270, 271,
731 P2d 813, 814 (Ct. App. 1986) (add-
ing extra days when mailing a motion for
summary judgment); Matter of Estate of
Keeven, 126 Idaho 290, 296, 882 P.2d 457,
463 (Ct. App. 1994) (adding extra days
when serving a motion by mail); McClure
Eng’g, Inc,, v. Channel 5 KIDA, 143 Idaho
950, 955, 155 P.3d 1189, 1194 (Ct. App.
2006) (affirming the ruling in Ponderosa
Paint Mfg.).

18. See Cumis Ins. Soc'y, Inc. v. Massey, 155
Idaho 942, 946, 318 P.3d 932, 936 (2014)
(“This Court reviews a district court’s
decision to accept an untimely filed affi-
davit in connection with summary judg-
ment, and a court’s decision to relieve
a party from a stipulation, for an abuse
of discretion!); Arregui v. Gallegos-Main,
153 Idaho 801, 805, 291 P.3d 1000, 1004
(2012), reh’g denied (June 7, 2012) (hold-
ing that a decision on a motion to strike
an untimely document is made in the
trial court’s discretion).

19. Arregui at 803, 291 P.3d at 1002.
20. /d.

21.1d.

22.1d. at 805, 291 P.3d at 1004.

23. In addition to finding that the affi-
davit was untimely, the Supreme Court
found that the affidavit was inadmis-
sible. Id. at 806, 291 P.3d at 1005 (2012).

24. Sun Valley Potatoes, Inc. v. Rosholt,
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Robertson & Tucker, 133 ldaho 1, 5, 981
P.2d 236, 240 (1999). Arregui cited this
rule, but its application in that case is
ambiguous - the stricken affidavit was
the responsive affidavit, after which no
further affidavits are typically allowed
by rule. Therefore, it is unclear how the
moving party needed additional time
to support its case, when it was not al-
lowed to file any further affidavits.

25. See Ponderosa Paint Mfg., Inc., 125
Idaho at 317,870 P.2d at 670 (late mailed
summary judgment motion did not
cause prejudice); McClure Engyg, Inc,
v. Channel 5 KIDA, 143 Idaho 950, 955,
155 P3d 1189, 1194 (Ct. App. 2006)
(late mailed motion to withdraw did
not cause prejudice); Matter of Estate

Learning the rules of civil
procedure is a career-long
process. Rarely does any
attorney get everything right
the first time around.

of Keeven, 126 ldaho at 296, 882 P.2d at
463 (motion mailed less than eight days
before the hearing did not cause preju-
dice).

26. See, e.g., Ponderosa Paint Mfg., Inc,
125 Idaho at 317, 870 P.2d at 670; Matter
of Estate of Keeven, 126 ldaho at 296, 882
P.2d at 463.

27. Idaho R. Civ. P. 6(b) (allowing for en-
largement of time on motions based
upon excusable neglect); 56(c) (allowing
for modifications of the summary judg-
ment timeline by the Court for good
cause).

28.1tis not recommended that attorneys
rely on Idaho R.Civ.P. 61 to file late docu-
ments. This is akin to putting your head
in an alligator’s mouth on the reliance
that it won't find you tasty.

29.ldaho R. Civ. P. 56(e).

30. See, e.g. Idaho R. Evid. 602 (witnesses
must have personal knowledge), 402
(only relevant evidence is admissible),
702 (expert witness qualifications), and
other evidentiary rules such as hearsay.

31. Foster v. Traul, 145 Idaho 24, 27, 175
P.3d 186, 189 (2007) (fn. 1) (discretion to
strike an affidavit); Harris, Inc. v. Foxhol-
low Const. & Trucking, Inc., 151 Idaho 761,
770, 264 P.3d 400, 409 (2011) (discretion
to admit or exclude evidence).

32.ldaho R. Evid. 101(b). However, there
are proceedings where the Rules of Evi-
dence do not apply. See Idaho R. Evid.
101(d - e) and 104

33. Sheav. Kevic Corp., 156 Idaho 540, 328
P.3d 520, 526 (2014) (citations and quo-
tation marks omitted).

34. With motions for summary judg-
ment, courts have an extra role. “Sum-
mary judgment proceedings are decid-
ed on the basis of admissible evidence.”
Shea, 156 |ldaho at 328 P.3d at 524. “The
question of admissibility is a threshold
question to be answered before apply-
ing the liberal construction and reason-
able inferences rule to the admissible
evidence!” Hecla Min. Co. v. Star-Morning
Min. Co., 122 |daho 778, 784, 839 P2d
1192, 1198 (1992) (citations omitted).
In other words, the court is supposed
to look at whether affidavits are admis-
sible before it even starts applying the
inferences available to the non-moving
party.

35. Camp v. Jiminez, 107 Idaho 878, 881,
693 P.2d 1080, 1083 (Ct. App. 1984); Nac-
carato v. Vill. of Priest River, 68 ldaho 368,
372, 195 P.2d 370, 373 (1948) (“A party
who fails to object to the admission of
evidence waives an objection to the sub-
sequent admission of the same or similar
evidence!). Tolmie Farms, Inc. v. J.R. Sim-
plot Co., 124 1daho 613,617,862 P.2d 305,
309 (Ct. App. 1992) aff'd in part, rev'd in
part, 124 Idaho 607, 862 P.2d 299 (1993)
(“[UInless noncompliance of an affidavit
with Rule 56(e) is brought to the lower
court’s attention by a proper objection
and motion to strike, it is waived.).

36. Often, attorneys want a motion to
strike to be heard at the same time as
the underlying motion. If the motion to
strike is filed within the 14 day time limit
for general motions, attorneys often file
a “Motion to Shorten Time” when they
attempt to have Motion to Strike heard
the same day as the underlying motion.
There is no rule allowing for a“Motion to
Shorten Time” specifically. However, the



Court has discretion under Idaho R. Civ.
P. 6(b) to alter time limits, even if such
rule does not specifically identify such
motions as “Motions to Shorten Time.”

37. Hecla Min. Co.,, 122 Idaho at 782-83,
839 P.2d at 1196-97 (stating that “some
form of objection is ordinarily necessary,’
but such objection does not necessarily
need to be in the form of a motion to
strike).

38. If such motion is filed, it is encour-
aged that the moving party follow all
applicable rules, including local rules.
For example, if a party files a Motion
to Strike and Motion to Shorten in the
Fourth Judicial District, the party also
must file a notice of hearing on such
motions, or the Court could refrain from
hearing the motions. See Fourth Judicial
Dist. Loc. R. 2.2.

39.Ildaho R. Civ. P. 1(c).

40. See, e.g., Fourth Judicial Dist. Loc. R. 2
(on setting hearings); First Judicial Dist.
Loc. R. 2 and 3 (on scheduling); Second
Judicial Dist. Loc. R. 9 (hearings over 30
minutes must be set for a time certain).

41. See, e.g., Fourth Judicial Dist. Loc. R.

8.1 (setting page limits on motions, re-
sponses, and replies); Sixth Judicial Dist.

Loc. R. 3 (setting page limits on civil and
criminal motions).

42. See, e.g., Seventh Judicial Dist. Loc.
R. 3 (discussing serving documents on
non-resident judges).

43, See, e.g., Third Judicial Dist. Loc. R. 2
(discussing format for requests for trial
settings).

44, Last checked Oct. 2, 2014.
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The Motion in Limine: Probing the Potential of this Powerful Tool

Kent A. Higgins

he Latin phrase “in limine”

suggests the motion in li-

mine may have more uses,

perhaps even more ap-

propriate uses, than how
it is typically used in most Idaho
courts. The motion is familiar to
practitioners as a tool to keep a trial
from going awry with inappropriate
evidence. It calms the advocate’s and
the court’s fears of having to “un-
ring” the bell in front of the jurors.
But the motion, by its terms, suggests
it may have better uses to resolve dis-
putes, reduce litigation costs, and
engage the court’s assistance before
trial. This article will address these
other ways in which the motion may
economize litigation, particularly
with pretrial rulings on the law. The
article also highlights the history of
the growing use of the motion in li-
mine.

Eliminating uncertainty

In limine literally means “at the
threshold?” But just before trial,
when most motions in limine are
filed, is nowhere near the “threshold”
of litigation. Perhaps in the days of
Abraham Lincoln, when litigants
would be in trial within weeks of
first retaining counsel, such a mo-
tion would still be at the threshold.
But in these days, when it some-
times takes years to discovery a case
to death, an evidentiary motion just
weeks before trial is hardly a motion
at the threshold.

Cases go to trial either because
litigants disagree about what they
can prove or they disagree about
what they need to prove. While the
motion in limine is used frequently
to address what litigants will be al-
lowed to prove, it can be just as valu-
able to resolve, in the early stages
of litigation, what litigants need to
prove. As often as not, the conun-
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As any good litigator has been taught, or has learned the hard way,
a worthy advocate will outline jury instructions at the earliest stages
of litigation, to avoid wasting resources.

drum of the case is a disagreement
about what law applies or how it ap-
plies.

In the appropriate case, a prelimi-
nary ruling on how the jury will be
instructed on the law could curtail
an enormous waste of time and ex-
pense.

Just like the evidentiary motions
in limine, a pretrial decision on the
law:

 makes the trial more predictable;

e allows both sides the chance to
brief the important legal issues;

o allow for more careful analysis by
the court;

e reduces occasions for error;

e can flush out the opponent’s strat-
cgy;

e can eliminate substantive, but mis-
conceived claims; and,

o alerts the court to the key issues,
particularly those that may be ob-
structing out-of-court resolution.

In certain cases, decision of a
key legal question can eliminate the
need for trial altogether."

Focusing jury instructions

As any good litigator has been
taught, or has learned the hard way,
a worthy advocate will outline jury
instructions at the earliest stages of
litigation, to avoid wasting resources
on matters that he or she will not

have to prove. But what if there is
uncertainty as to what those jury in-
structions are likely to be? For exam-
ple, the Idaho precedent might be, at
best, inconclusive, but a Restatement
of the Law directly on point. The de-
terminative question is whether the
court will allow the particular Re-
statement to be embodied in a jury
instruction.

Under typical IRCP Rule 51 prac-
tice, the court would not decide on
the proposed jury instructions until
after the evidence is already before
the jury. Consider, if instead, a mo-
tion in limine was presented to the
court, “at the threshold” for a ruling
as to whether the Restatement would
be embodied in a jury instruction.
The parties and their attorneys could
avoid the needless preparation and
assemblage of evidence that may
end up as irrelevant, or would only
convolute the trial process. The ear-
ly motion in limine, could resolve,
early on, whether the evidence will
fit the jury instruction, thus avoiding
the potential fracas in the late night
jury instruction conference that oc-
curs after the evidence is in. The
wisdom to affirm, early-on, which
jury instructions will be given is self
evident.

Suggested by the Supreme Court

One Justice of the Idaho Supreme
Court has suggested this approach.



In Ramco v. H-K Contractors, Inc.?,
the Idaho Supreme Court reviewed
a contract dispute. The issue at hand
was whether or not the agreement
of the parties was contained within
the four corners of the written con-
tract. In his dissent, Justice Bistline
explained that the first matter that
should have been addressed was the
threshold issue of whether or not the
contract was ambiguous. He further
suggested that a party should have
filed a motion in limine requesting
the court to determine whether the
contract was ambiguous. Without
a preliminary ruling of whether the
contract was ambiguous, the parties
could spend an inordinate amount
of time preparing the case, gather-
ing evidence, exchanging demands,
when all might be irrelevant and in-
admissible if the four corners of the
contract were the sum and substance
of all the parties could turn to in sup-
porting their respective positions.

Federal precedent for in
limine motions on the law

The use of the motion in limine
in this fashion is not without prec-
edent. Although it is still somewhat
infrequent, its use as a prelimi-
nary resolution of jury instructions
is gaining traction in the federal
courts.® In the case of United States
v. Adair*, a notable case involving
a threat to kill the President of the
United States, the government filed
two motions in limine. The first af-
firmatively sought the admission of
evidence to show “willfulness; and
the second sought a jury instruction
concerning the required showing of
willfulness in a threat to assassinate
the President.

The court’s decision is not only
refreshing because of the court’s ap-
preciation of the “at the threshold”
approach to get to the heart of the
case, but it is also instructive in how
to handle the motion. The court
realized that it did not want to be

bound to any particular wording of
the proposed jury instruction until
it had heard the evidence. But, as-
tutely, the court recognized that the
pivotal issue of the case was the ap-
propriate definition of “willfully”
under 18 U.S.C. § 87(a). The court
said:
The government also asks the
court to determine the proper
instruction for the charge of
threatening the President or
Vice-President in violation of
18 US.C. § 871(a). However,
the court cannot predict what
particular jury instruction will
be appropriate until the parties
have presented their cases at
trial. Still, the court is mindful
that the issues raised in the gov-
ernment’s motion will affect all
phases of the trial from open-
ing statements to closing argu-
ments. Therefore, the court will
address the legal issues raised in
the government’s motion with-
out deciding on the specific
language to be contained in the
jury instructions. This opinion
does not violate the prohibi-
tion against advisory opinions
because the definition of an el-
ement of a criminal offense is
a crucial issue for the parties in
preparing for trial. According-
ly, the court grants the govern-
ment’s motion in limine as to
the legal issues raised and out-
lines the appropriate definition

of “willfully” under 18 U.S.C. §
871(a).>

The court’s willingness to give
the parties a straight-up ruling on the
court’s position on the law is a boon
to judicial economy that ought to be
heralded by all litigants.

Recently, the Honorable B. Lynn
Winmill, Chief Judge of the United
States District Court for Idaho ad-
dressed a motion in limine for cer-
tain jury instructions.® Although
the court deferred ruling conclu-
sively on any particular jury instruc-
tions, the court perceived the crux of
the case was a disagreement by the
litigants on a fundamental legal is-
sue. The court stated its position on
the legal issue, thus providing wel-
come direction and focus for coun-
sel in preparing for trial.

Several secondary sources pro-
pose or endorse a more expansive
use of the motion in limine. In 75
Am Jur. 2d. Trial § 43 the author
comments:

Because the motion in limine
may be utilized not only to preclude
prejudicial evidence from being in-
troduced at the trial, but also in oth-
er ways to narrow the issues, shorten
the trial, and save costs for the liti-
gants, many courts will encourage
the use of motions in limine when-
ever appropriate.

In 3 Pattern Discovery Motor Ve-
hicles § 27:6 the author explains:

1. The motion in limine is another
tool to be used creatively by counsel:

Without a preliminary ruling of whether the contract was ambiguous,
the parties could spend an inordinate amount of time
preparing the case, gathering evidence, exchanging demands,
when all might be irrelevant and inadmissible...
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(a) the potential subjects are limit-
less;
(d) common subject of the motion
include:
(5) establishment of trial proce-
dures for, for example, jury views,
courtroom demonstrations, or
preliminary jury instructions.
(emphasis added).

The other alternatives we litigants
often use to address the same objec-
tives are usually poor alternatives.
We may formulate a creative mo-
tion for summary judgment in an
attempt to get at the ultimate legal
issue. But likely as not, an equally
adroit legal opinion will dispose of
the summary judgment motion on
other grounds, and avoid addressing
the legal issue altogether. The liti-
gants remain at a loss to know what
law the court will apply. And the
costs continue to rise.

The winds of change are often stormy

The first litigants who attempt
motions in limine on jury instruc-
tion in the state courts should brace
themselves for resistance to change.
The same voices that remonstrate
for lowering the costs of litigation
might be the voices most resistant
to embracing unfamiliar methods
such as the motion in limine on
jury instructions. Historically, in-
stead of embracing the motion in li-
mine’s utility, many courts saw only
perceived problems. The following
quote from an Alabama Supreme
Court is typical of the disdain against
such novelty when first attempted
by pioneering advocates:

[A] trial court [will not] as-

sume the right, in advance of

the offering of any evidence,
to “instruct” an attorney what
evidence he may introduce

on the trial of a cause. Such a

procedure, in this jurisdiction,

finds no support in any of our
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adjudged cases. To give judicial
sanction to the procedure at-
tempted to be engrafted upon
our well understood and long
established practice in the trial
of cases would be wholly unjus-
tified by, and in violation of; all
precedent, and an unwarranted
usurpation of judicial power
and authority.””

The motion in limine on jury
instructions is likely to face similar
rough sledding in its inaugural at-
tempts. Fortunately, we have moved
beyond the reluctance to embrace
the motion in limine as to eviden-
tiary issues, and someday a motion
in limine to resolve the legal issues
through proposed jury instructions
may well be adopted as standard.
Judges who get the jitters at accept-
ing a motion in limine in this fash-
ion should keep in mind that a rul-
ing on a motion in limine is not the
final word. As with evidentiary mo-
tions in limine, the court can always
change its mind at trial and change
jury instructions at the jury instruc-
tion conference based on how the
trial proceeds.

Conclusion

The motion in limine to help
litigants decide how the law will
apply could serve an immeasurable
service to our current, expensive, and
overcrowded litigation process. Liti-
gation is costly. Unnecessary litiga-
tion is foolish. Controlling issues,
whether they be evidentiary or legal,
should be afforded a means of early
resolution. The best time to thwart
protracted litigation over a disagree-
ment on the law is — at the thresh-

old.
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Beyond the Basics: Transitive, Intransitive,
Ditransitive and Ambitransitive Verbs

Tenielle Fordyce-Ruff

ere’s a good laugh: Lori

walks into the kitchen

and says to Greg, “Make

me a sandwich? Greg

waives his hands wildly
and replies, “Poof! You’re a sand-
wich?

I know you all love a good gram-
mar joke as much as I do. That one’s
worth at least a chuckle, right?

But, don’t you wonder what
makes that funny? And don’t you
wonder if the correct phrasing
should be “Please make a sandwich
for me”?

The answer lies, of course, in
grammar. To understand whether
“Make me a sandwich” is a correct
way to ask someone to prepare a
sandwich, you need to understand a
little more about verbs, objects, and
object complements.

Transitive and intransitive verbs

Transitive verbs are verbs that have
a thing to receive the action — they
take a direct object.
I wrote a grammar article.
I baked a cake.
I told a joke.

Intransitive verbs take only a sub-
ject and lack a direct object.
The grammar guide fell.
I cried.
You laughed.

This seems simple enough. So
think about this sentence: I baked
for Valentine’s Day vyesterday. 1s baked
transitive or intransitive?

If you answered intransitive,
you’re correct. This sentence lacks
direct object; in other words for Val-
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entine’s Day aren’t receiving the ac-
tion of baked. In grammatical terms,
for Valentine’s Day is a prepositional
phrase and yesterday is an adverb.

So, what about the sandwich
joke? Is me a direct object? Is please
make a sandwich for me the only cor-
rect phrasing?

Wait — to answer that one you
need to know a little more about
verbs.

Ditransitive verbs

Like transitive verbs, ditransitive
verbs take a direct object, but they
also take an indirect object. This
indirect object always comes before
the direct object, and it usually refers
to someone who benefits from the
action

Lori gave Greg a break.
Send your wife a card.

My husband brought me some flowers.
Get your assistant to help.

Show grammar nerds some love!

Most English verbs are neither
purely transitive/ditranstive or in-

Instead, they are ambi-

transitive.

transitive. They can act as any of
these types of verbs depending on
context.

The little boy broke the lamp.

(transitive)

My oven broke yesterday.
(intransitive)

She opened a new shoe store.
(transitive)

The store opened early today.
(intransitive)

I paid the mechanic.
(transitive)

We already paid.
(intransitive)

Still, wondering if make me a
sandwich is correct? The answer is
coming, after a little more gram-
mar. ...

Resultative verbs

Resultative verbs (sometimes
called attributive ditransitive verbs)
take a direct object and an object

complement — a word or phrase



that describes how the direct object
ends up.

He painted the barn red.
The jury found the defendant guilty.
Grammar jokes drive me crazy.

Okay, so here’s where it gets in-
teresting. Make can be a resultative
verb.

Bad writing makes me mad.
My students make me proud.

But what does that do about
the joke? Let’s take a moment to
switch from verbs to adjectives and
nouns — then we will get to the
answer.

Noun phrases as adjectives

So far, the examples of resultative
verbs have all used an adjective as the
object complement: red, guilty, crazy,
mad, and proud.

But some resultative verbs can
take noun phrases or adjectives as
object complements.

Grammar jokes make me the happiest
girl in the world.

So, what does that do to our
question? If make can take me as an
object complement, did Lori, gram-
matically speaking, ask Greg to turn
her into a sandwich?

Now you’re ready to learn the an-
SWer.

The answer

Yes — make me a sandwich is a
grammatically correct way to ask
someone to prepare you a meal. It
is perfectly correct to use make as a
ditransitive verb.

The humor in the jokes comes
because make can function as a di-
transitive or a resultative verb.

In the serious version, make func-
tions as a ditransitive verb, sandwich
functions as a direct object, and me
functions as an indirect object.

In the funny version, make func-
tions as a resultative verb, sandwich
functions as an object complement,
and me functions as a direct object.

Conclusion

While make me a sandwich is as
grammatically correct as make a
sandwich for me, it still highlights a
potential problem. Because many
verbs have different functions, they
can create ambiguity in our writing.

Thus, check your sentence struc-
ture and word choices to make sure
your meaning is clear.

All this grammar has made me re-
ally hungry. I'm off to make myself
a sandwich.

Sources

o http://www.linguisticsgirl.com/eng-

The humor in the jokes comes
because make can function as a
ditransitive or a resultative verb.

lish-verbs-copular-intransitive-transi-
tive-ditransitive-and-mbitransitive/#W
V9UoCPIISVscDSH.99

o http://www.quickanddirtytips.com/
education/grammar/make-me-a-sand-
wich-a-joke-about-verbs

About the Author

Tenielle Fordyce-Ruff 7s an As-
sistant Professor of Law and the Di-
rector of the Legal Research and Writ-
ing Program at Concordia University
School of Law in Boise. She is also Of
Counsel at Fisher -
Rainey  Hudson.
You can reach her

at tfordyce@ cu-

portland.edu  or
http://cu-portland.
edu

Home of the best Child Support Program

PO Box 44930
Boise, ID 83711

www.idchildsupport.com

(208) 376-7728

More than 999 Mediations

Practice limited to alternative dispute resolution.

208-863-1965 jmmediations@cableone.net
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2014

Idaho Law Foundation & Idaho State Bar CLE Speakers

The Continuing Legal Education program of the ILF and ISB wants to acknowledge the many individuals who
contributed their time and expertise in 2014. Without the commitment of these individuals these programs would not be possible!

A

Ackerman, Terri
Andrews, Bradley
Arnold, James

Baker, Dwight

Barros-Bailey, Mary

Barton, Peter

Baskin, Thomas

Bassham, Ken

Bauer, Charles

Belodoff, Howard

Bennetts, Jan

Benson, Amy

Bevan, Honorable G. Richard
Bieter, Honorable Christopher
Birch, Erika

Bithell, Walter

Boardman, Richard
Borresen, Honorable Thomas
Boyle, Honorable Larry
Brandt, Elizabeth

Brudie, Honorable Jeff
Brumley, Jennifer

Brunson, Jeff

Buchanan, Mark

Burdick, Honorable Roger
Burgoyne, Grant

Burkhart, Ross

Burnett, Donald

Butler, Honorable John

C

Carnaroli, Honorable Rick
Cawthon, Honorable James
Christensen, Matthew
Christofferson, Peter
Comstock, Honorable Russell
Cook, James

Couture Gerwick, Wendy

D

Dale, Honorable Candy
Davis, Bart

DeAngeli, Darin
Dearing, Jeffrey

Dillion, Lee

Dougherty, Peg

Duke, Keely

Ellis, Honorable Andrew
Elsaesser, J. Ford

Epis, Honorable David
Evans, Jeremy

F

Ferguson, Deborah

Fox, Charles

Friedlander, Honorable Penny
Friend, Kristin

Fulgham, Mischelle
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G

Gardner, David
Gardunia, Honorable Theresa
Gaskill, Honorable Jay
Geile, Patrick

Gibson, Amanda

Gill, C. Clayton “Clay”
Gillis, Allison

Gingras, Scott

Goffe, Wendy
Goldberg, Gary
Goodman, Linda
Graziano, Kyme

Hancock, Helaman
Hancock, Nicole
Harrington, Kelli
Hickok, Suzanne
Hobson, Mary

Houston, Kirk

Hudson, Jeremiah
Husky, Honorable Molly

J

Janis, John

Jensen, David

Johns, Alexander

Jones, Honorable Warren
Juarez, Lucy

Judge, Honorable John

K

Kalbfleisch, Honorable Greg
Kane, Brian

Karp, Adam
Kilminster-Hadley, Shasta
Kunkel, Anne

L

Laggis, Honorable Paul
Lambert, Caralee
Lamer, Chad

LaRue, Donna

Lee, Franklin

Ludwig, Scot

Lyons, Lorraine

Malek, Luke

Mallard, Kelly

Marshall, Nicholas
McCabe, Thomas
McCallister, Kathleen
McCarthy Gabriel
McGown, John

McKay, Scott

Meadows, Craig

Minder, Honorable Carolyn
Minor, Sean

Mitchell, Honorable John
Moeller, Honorable Gregory

Monteleone, Jason
Moody, Honorable Melissa
Murray, Honorable Bryan
Myers, Honorable Terry

Naftz, Honorable Robert
Newman, David
Nicholas, Christine
Norton, Honorable Lynn

(o)

Ordorica, Guillermo
Owen, Honorable Patrick
Owen, Richard

P

Pall, Linda

Pappas, Honorable Jim
Pauloski, Thomas
Peterson, Charles
Peterson, Honorable Clark
Petrie, Gair

Petty, Gene

Pevar, Stephen

Phillips, Allie

Phillips, Robert

Powell, Honorable Molly
Price, Gale

Prince, Jason

Q

Querna, Donald “Kit”
R

Reeves, Reginald

Reuter, Dennis

Rice, Robert

Riddoch, Honorable L. Mark
Ritchie, Benjamin

Ritter, Jennifer

Robnett, Ausey

S

Sanders, Shaakirrah
Scranton, Steve

Seamon, Richard

Sheikh, Mahmood

Silak, Cathy

Smith, Deanna

Smith, Thomas

Spink, Michael

Stanford, Honorable Penny
Stern, Frances

Sullivan, Honorable Jayme

T

Taylor, Craig

Thompson, William
Thomsen, Honorable Steven
Toronto, Scott

T
Trott, Honorable Stephen
V)

Ulrich, Amanda
\"}

Veltman, Susan
Verdon, Jennifer

w

Walsh, Sean

Wayman, Honorable Scott
Wedoff, Honorable Eugene
Whatcott, Mackenzie
Wilson, Brent

Withers, Mark

Wyatt, Terrisa

Zahn, Colleen

Annual Meeting Speakers

Ballard, Ryan

Baker, Dwight
Bassingthwaighte, Mark
Benefield, Janelle

Boyle, Honorable Larry M.
Burnett, Donald

Bush, Honorable Ron E.
Dunn, Honorable Stephen S.
Frazer, Bradlee

Heikkila, Kara

Hoffman, Rick

Jorgensen, Kenneth

Kane, Brian

Kane, Julie
Kilminster-Hadley, Shasta
McCabe, Thomas

McCann, William

Moeller, Honorable Gregory W.
Olson, Susan

Pall, Linda

Pappas, Honorable Jim
Paternoster, Terrance
Rosen Jeffrey

Rosen, Denise

Ross Evans, Kimberly
Seamon, Richard

Sinclair, Cory

Smith, Honorable N. Randy
Whitworth, Brandelle
Williams, Brad

Winmill, Honorable B. Lynn
Wood, Honorable R. Barry
Zahn, Colleen

Zarian, John




2013
Idaho Law Foundation & Idaho State Bar CLE Speakers

Thanks to the following law offices, firms and businesses for supporting the ILF and ISB CLE programs.

A

Ada County Juvenile Court
Services

Ada County Magistrate Court

Ada County Prosecutor’s Office

AffiniPay

Ahrens DeAngeli Law Group LLP

Amendola Doty & Brumley PLLC

American Civil Liberties Union

American Funds

Anderson Palmer George &
Walsh PLLC

Angstman Johnson

Animal Law Offices of Adam P.
Karp

Attorney Liability Protection
Society, Inc.

Baker & Harris

Ballard Law, PLLC

Bannock County Magistrate
Court

Bauer & French

Beard St. Clair Gaffney, PA

Bernstein Global Wealth
Management Group

Boise State University

Bonneville County Magistrate
Court

Breen Veltman Wilson, PLLC

C

Canyon County Magistrate Court

Clark County Magistrate Court

Coeur d’Alene Tribe Office of
Legislative Affairs

Concordia University School of
Law

Cosho Humphrey, LLP

D

Denman & Reeves
Duke Scanlan & Hall, PLLC

Elmore County Magistrate Court
Elsaesser Jarzabek Anderson
Elliott & Macdonald, Chtd.

F

Fifth District Court

Fisher Rainey Hudson

Foley Freeman, PLLC

Fourth District Court

Fox Professional Development
LLC

G
Givens Pursley LLP
H

Hawkins Companies, LLC

Hawley Troxell Ennis & Hawley,
LLP

Hepworth, Janis & Kluksdal,
Chtd.

Holden, Kidwell, Hahn & Crapo,
PLLC

Holland & Hart, LLP

Huneycutt & Smith, PLLC

Idaho Commission on Human
Rights

Idaho Department of Agriculture

Idaho Industrial Commission

Idaho Industrial Commission
Rehabilitation

Idaho Legal Aid Services Inc.

Idaho Smart Growth

Idaho State Bar

Idaho Supreme Court

Idaho Volunteer Lawyers
Program

Intermountain Vocational
Services, Inc.

J

Jerome County Magistrate Court
Johnson & Monteleone, LLP

K

Kootenai County Magistrate
Court

L

Latah County Magistrate Court

Lone Peak Valuation Group

Ludwig Shoufler Miller Johnson,
LLP

Lukins & Annis, PS

Mallard Law Office, PC
Mauk Miller & Burgoyne
Mexican Consulate
Moffatt Thomas

National Center for Prosecution
of Animal Abuse

Nevin, Benjamin, McKay &
Bartlett, LLP

New York Life Insurance
Company

Nez Perce County Magistrate
Court

Nez Perce Tribe

Ninth Circuit Court of Appeals

(o)

Office of the Attorney General
Old Republic National Title
Insurance Co.

P

Paine Hamblen LLP

Parsons Behle & Latimer

Parsons, Smith, Stone, Loveland
& Shirley, LLP

Perkins Coie, LLP

Petersen, Parkinson & Arnold,
PLLC

Peterson Lawyers

Power County Magistrate Court

Providio MediSolutions

R
Randall/Danskin

S

Second District Court

Seventh District Court

Shoshone Bannock Tribes

Sixth District Court

Spink Butler, LLP

State of Idaho Department of
Commerce

Stewart Taylor & Morris, PLLC

Stoel Rives, LLP

Strindberg & Scholnick, LLC

T

The Law Office of Deborah A.
Ferguson, PLLC
Third District Court

U

U.S. Bankruptcy Court, District
of Idaho

U.S. Bankruptcy Court, District of
Montana

U.S. Bankruptcy Court, District of
Northern Illinois

U.S. Commercial Service

U.S. Court of Appeals

U.S. Department of Justice,
Office of the U.S. Trustee

U.S. District Court, District of
Idaho

United States Equal
Employment Opportunity
Commission

University of Idaho College of
Law

\'J

Varin Wardwell Thomas and
Kunkel, LLC
Vial Fotheringham, LLP

w

Washington Trust Bank

Westberg McCabe & Collins,
Chtd.

Westcor Land Title Insurance
Company

Winston & Cashatt Lawyers, PS

Wright Physical Therapy

Know a Lawyer that needs help with drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net 800.386.1695
CONFIDENTIAL Toll free Crisis Line

24 HOUR
HOTLINE

866.460.9014
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Ben Ysursa Looks Back Over his Years as Secretary of State

Dan Black

$ 2014 drew to a close,
Ben Ysursa pulled a
large plastic trash bin
alongside his desk to
discard files and notes
accumulated over his 40 years in
state government. Be assured -
Idaho’s official records, laws and
amendments remain secure. Their
new caretaker, Lawerence Denney,
assumed the position in January.
The Secretary of State oversees elec-
tions, voting district boundaries,
legislative and agency record keep-
ing, and has a vote on the powerful
Land Board.
“Looking back, it’s bittersweet,”
Mr. Ysursa said in late December
as he prepared to leave the stately
second-floor office in the Capitol
Building. Having served 12 years in
the position, Mr. Ysursa leaves a leg-
acy of open government, easy voter
registration and an agency known
for its customer service. The office
also kept pace with technology and
aggressively made public records
more accessible online. That might
have done more for open govern-
ment than any other accommoda-
tion. “The Internet has been a god-
send Mr. Ysursa said. Residents and
the press can access an enormous
amount of information without
asking staff to locate and duplicate
documents.
With his record of public service,
a long list of influential friends and
his seemingly boundless good hu-
mor, Mr. Ysursa could be expected
to stay at least partially involved in
public life. But before leaving the
job, he wouldn’t give any hints.
A week after the interview, the
Idaho Statesman reported Mr.
Ysursa would join its editorial
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Photo by Dan Black

Former Secretary of State Ben Ysursa talks about his 40-year-career at the Secretary of
State’s office. He went straight from law school to a job under former Secretary Pete

Cenarrusa.

board. And Gallatin Public Affairs
announced in mid-January he had
joined the lobbying and communi-
cations group.

His status as elder statesman
belies the fact that Mr. Ysursa has
had only one employer since he
graduated from law school - the
State of Idaho. He grew up in Boise,
attended Bishop Kelly High School,
went to Gonzaga University for un-
dergraduate work and received his
J.D. from St. Louis University Law
School in 1974. Then, straight out
of law school he took a position as

in-house legal counsel to longtime
Idaho political fixture and Secretary
of State Pete Cenarrusa, a man who
served for a half century in elected
office.

“Pete was great mentor; Mr.
Ysursa said. “He boiled down the
job into two basic rules. One, never
forget who you work for — the pub-
lic. Two, the Golden Rule really
works. No matter what walk of life
or background, people deserve re-
spect. Be reasonable and fair”

Mr. Cenarrusa, who died in 2013,
was elected Secretary of State seven



times, and instead of running in
2002, he backed chief deputy Ysursa
for the job. The office was already
well-run as Ysursa made the transi-
tion from Chief Deputy to Secretary
of State. “We have a blueprint;” he
said. “It’s called the law?”

Mr. Ysursa likes talking about
taking the high road: “It’s not rocket
science. Our guiding principle is to
be reasonable and fair. You have to
play it right down the middle. Be-
ing fair doesn’t happen by chance”

Deputy Attorney General Brian
Kane, who has served Mr. Ysursa
as legal counsel for the last decade
knows a lot about Mr. Ysursa’s style
of leadership.“He IS public service)
Mr. Kane said, “a true keeper of the
Republic”

Kane easily ticks off the numer-
ous attributes that have made Mr.
Ysursa’s term so successful. He said
the staff has longevity and under
the Chief Deputy Tim Hearst, “they
have the competence and intelli-
gence” to stay above the fray. He said
Mr. Ysursa goes beyond lip service
for open government. “We have a
saying around here that the best dis-
infectant is sunshine Mr. Kane said.
And, “when in doubt - disclose”

Things weren’t always so san-
guine in that office. Mr. Ysursa be-
gan his career during the Watergate
era, when people demanded more
accountability and transparency in
state and federal government. Idaho
voters passed its “Sunshine Law”
as an Initiative in 1970 and after
unsuccessful attempts by the Leg-
islature to reverse the law, it went
into effect the same year Mr. Ysursa
started, 1974.

“Looking back]” Mr. Ysursa said,
“it’s been a privilege to be a part of
that legacy of fairness. I'm proud of
that?

However, there remains one
major disappointment — low voter
turnout. “People are not participat-
ing,” he said. “No matter how easy
we make it, voter participation is
not what we would like”

Mr. Ysursa believes Idaho should
do a better job teaching civics to
young people. Beyond that, there is

little more that state officials can do.

“Ultimately, issues and candidates
drive turnout he said.

No longer in state office, Mr.
Ysursa no longer carries those re-
sponsibilities on his shoulders. “Un-
less things aren’t run right;” he said.

“It's been a privilege to be a part
of that legacy of fairness. I'm
proud of that.”

— Ben Ysursa

“Then you will be hearing from

2

me.

About the Author

Dan Black s the Communications
Director for the Ida-
ho State Bar and
Managing Editor of
The Advocate. He is
a former newspaper
reporter, copy editor
and managing edi-

tor.
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Nick Crawford

Helping the profession serve the public

The Idaho Law Foundation

has received a generous gift in honor of:

from Mahmood and Amity Sheikh.

Have a job opening?
Looking for a job?

The Idaho State Bar
has job postings on its web site.
Posting is free and easy.
Visit isb.idaho.gov.

.
[ISB!

IDAHO STATE BAR
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Procrastination,
file stagnation &
neglect, inability to
meet professional or,
personal obligations
or deadlines

Inability to open mail
or answer phones, .
“emotional paralysis”

«= alcohol
abuse

‘i confusion, loneliness,
: E‘ isolation, desolation
="'~ and being overwhelmed

ok,

l l /» Feelings of bafflement,

\—Changes

Persistent
apathy or in energy,
“empty” feeling - eating or
sleep habits

I_oss of interest
or pleasure,
dropping
- hobbies

——

Guilt, feelings of
hopelessness, _\
helplessness,

worthlessness, or
low self-esteem

Trouble
concentrating
or remembering
things

We Can Help.

The signs of depression aren’t easy to read. No one is completely immune.
If you or a colleague are experiencing signs of depression, please call.

Idaho Lawyers Assistance Program

24- Hour Hotline: (866) 460-9014
Absolutely 100% Confidential



Brian Hansen appointed
administrative partner of
Holland & Hart’s Boise office

BOISE - Brian Hansen has been ap-
pointed as the administrative part-
ner for Holland & Hart LLP’s Boise
office. In that role, he assumes re-
sponsibility for overseeing the man-
agement and strategic development
of the office. The Boise office is one
of 15 regional office locations within
the Denver-based law firm, has 45 at-
torneys who provide legal counsel to
businesses of all sizes on a full range
of legal services.

“I'm honored to take on this role
to further the relationships and con-
nections we have developed in this
community and beyond, and I look
forward to building on the growth
and success the Boise office has expe-
rienced under Nicole Snyder’s lead-
ership?

Hansen replaces Nicole Snyder,
who has managed the Boise office
for the past two years. Snyder has
been elected to the firm’s Manage-
ment Committee and will continue

her corporate law

practice in Boise.
“During  her

tenure in the Boise

office, Nicole com-

pleted and moved

into new office
space, grew the
office from 37 to
45 attorneys, and
made huge strides towards the goal

Brain Hansen

of increasing the firm’s prominence
in the Boise market. Her leadership
»

was crucial to each of those results;
said Liz Sharrer, the firm’s Chair.

Professor selected for
research in Australia

MOSCOW - University of Idaho
College of Law Professor Barbara
Cosens has been selected as a visit-
ing professor with the ANZSOG—
Goyder Institute Visiting Professors
Program in association with Flinders
University in Adelaide, South Aus-
tralia, for part of the 2015 spring se-
mester.

Firm celebrates 100 years

TWIN FALLS - The firm of Stephan, Kvanvig, Stone
& Trainor celebrated its 100 years in the Magic Val-
ley last fall with an ice cream social. Pictured at left
is Russell G. Kvanig and Jeremy C. Vaughn. The firm
has had 15 different names, but for most of the
1900s included a member of the Stephan family.
The firm was started in 1914 by Frank L. Stephan,
who was the Prosecuting Attorney for Twin Falls
County. In the early 1920s Frank prosecuted the
“Black Widow," Lydia Sweet Trueblood. He was later
the Idaho Attorney General. Frank Stephan was the
father of Robert Stephan, who was practiced there
from 1958-1991.

Photo courtsey of
Stephan, Kvanvig, Stone & Trainor

The competi-
tive selection pro-
cess required Co-
sens’ proposal for
research in Aus-
tralia to focus on
“addressing  the
public policy chal-
lenges of how fi-
nite resource use
can effectively be managed through
cooperation, with a priority focus on
water policy and management?

University of Idaho Vice Presi-
dent of Research, Jack Mclver, says
“Since it is rare for legal scholars to
achieve funding through a National
Science Foundation synthesis center,
this award signifies both the stature
of the investigator and the impor-
tance of her work?

Cosens’ proposal to the AN-
ZS0G-Goyder Institute built on
a project she co-chairs with Lance
Gunderson of Emory University,
Social-Ecological System Resilience,
Climate Change and Adaptive Wa-
ter Governance, part of a series of

Prof. Barbara Cosens
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workshops from the National Socio-
Environmental Synthesis Center at
the University of Maryland—an NSF-
funded synthesis center.

Follow Professor Cosens’ adven-
tures down under on her blog at
the Law Community Blog: “Water
Down Under” posts.

Moffatt Thomas welcomes its
newest partners, David K. Penrod
and Blake G. Swenson

POCATELLO - Idaho law firm
Moffatt Thomas welcomes its new-
est partners David K. Penrod and
Blake G. Swenson, to the firm’s Po-
catello office.

Mr. Penrod and Mr. Swenson,
who each have more than a decade
of experience practicing law in Ida-
ho, join Moffatt Thomas from their
Pocatello litigation and family law
firm, Penrod Swenson PLLC. They
will be working with the existing
Moffatt Thomas team on all aspects
of business law and litigation, in-
cluding bankruptcy and creditors’
rights, healthcare law, insurance de-
fense, real estate and land use, con-
struction law, water law and estate
planning.

David Penrod graduated from
Boise State University in 1999 and
earned his J. D. degree from the Uni-
versity of Idaho in 2001. He clerked
for the Honorable William H. Wood-
land, District Judge, Pocatello. Mr.
Penrod has been a resident of Po-
catello, Idaho, for
the majority of his

life. He takes great
pride in his com-
munity and has

made it his duty to

serve beyond his
role as a practicing
attorney.

David Penrod
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Blake Swenson
graduated  from
Utah State Uni-
versity ~ earning
degrees in both
Political ~ Science
and  Philosophy
in 1999. In 2002,
he earned his J. D.
degree from the
University of Idaho. Upon gradu-
ation from law school, he clerked
for the Honorable Charles Hosack
of Idaho’s First Judicial District in
Coeur d’Alene. Blake is a member
of numerous professional organiza-
tions, including the Idaho State Bar
Litigation and Family law sections,
Utah State Bar Association, the Port-
neuf Inns of Court and Sixth District
Bar Association.

Blake Swenson

Pro bono work inspires donation

BOISE - John Sincky and Abbie
Thomson  have
made a donation
to the Idaho Vol-
unteer  Lawyers
Program to benefit
special education
and disabled chil-
dren. They wrote
that the donation
was in apprecia-
tion of some pro
bono work done
by Char Quade, C.K. Quade Law.
Char helped a relative of the donors
who is disabled.

Char Quade

Migliuri honored in list

TWIN FALLS - Patricia Migliuri,
of Nicholson Migliuri Rodriguez,
PLLC in Twin Falls was recently
honored as one of “Idaho’s 40 Un-
der 40, a list of influencial young
professionals compiled by the Idaho
Business Review. Aside from her law

practice, Patricia is
a member of the
board of directors
for the local Inns
of Court, and pres-
ently serves as its
President.  Patri-
cia is also a mem-
ber of the Jerome
Chapter of Opti-
mist International.

Patricia Migliuri

University of Idaho hires law professor

MOSCOW - The University of
Idaho College of Law welcomes
Law Professor Katherine A. MacFar-
lane who will start in the next aca-
demic year. MacFarlane comes from
the Louisiana State University Paul
M. Hebert School of Law in Baton
Rouge, Louisiana.

MacFarlane earned her J.D. from
Loyola Law School Los Angeles and
her BA from Northwestern Univer-
sity. During law school, she served as
Chief Articles Editor of the Loyola
Law Review and received a Dean’s
Service Award for her community
service. She will teach Civil Proce-
dure and Constitutional Law I.

MacFarlane clerked for the Hon-
orable Frederick J. Martone of the
U.S. District Court for the District
of Arizona and for the Honorable
Arthur Alarcén of the United States
Court of Appeals for the Ninth Cir-
cuit. Professor MacFarlane practiced
commercial litigation with Quinn
Emanuel Urquhart & Sullivan. Im-
mediately preceding her appoint-
ment at LSU Law,
MacFarlane  was
an Assistant Cor-
poration Counsel
in the New York
City Law Depart-
ment’s  Special
Federal Litigation
Division.

Prof. Katherine A.
MacFarlane



Cece Gassner

Damaris G. Fisher

Attorneys honored as
Women of the Year

BOISE - Five Idaho attorneys were
recently named by the Idaho Busi-
ness Review as its 2015 Women of
the Year. The entire list of 50 wom-
en will be honored at a dinner and
awards gala 5:30 to 9 p.m. on Feb.
26 at the Riverside Hotel and their
stories will be told in a dedicated
magazine published with the Idaho
Business Review Feb. 27. For tickets
go to the IBR website: https://www.
regonline.com/WOY2015.

S.C. Danielle Quade

The attorneys are:

® Damaris G. Fisher, senior assistant
general counsel, Micron Technology
Inc., Boise

* Cece Gassner, counsel, Perkins
Coie LLP, Boise

* S.C.Danielle Quade, partner,
Hawley Troxell, Coeur d’Alene

* Nicole Snyder, attorney, admin-
istrative partner, Holland & Hart
LLP, Boise

* Erin J. Wynne, attorney, Wynne
Law PLLC, Boise.

Nicole Snyder

Erin J. Wynne

University of Idaho students honored

MOSCOW - The University of Ida-
ho recently recognized four students
with the 2014 Alumni Award for
Excellence. This award is presented
to students who have achieved out-
standing academic success, dem-
onstrated high levels of career and
professional preparation, as well as
campus and community leadership
and involvement. The honorees in-
cluded KC Harding, Shea Line, Jack
Relf and Alayne Randall.

25 YEARS OF EXPERIENCE.
AND WE'RE JUST GETTING STARTED.

i
1IAN
[ 1| [
L}
i lia

4 RaaANETR

After 25 years as a leading Idaho real estate, development, and land use law firm, we are adding more ways to help your
business succeed. In order to better serve your business, we are growing ours by welcoming Chad Lamer, a certified
land planner who focuses on real estate, land use, and development, and Tara Martens Miller, who specializes in

business and real estate transactions and employment and commercial litigation.

Welcome to the new Spink Butler—the same client-forward law firm, now five partners strong.

SPINKHBUTLER:

ATTORNEYS AT LAW

251E FRONT ST + SUITE 200 + PO BOX 639 + BOISE, IDAHO 83701 - 208.388.1000 + SPINKBUTLER.COM

MICHAEL T. SPINK

JOANN C. BUTLER

T. HETHE CLARK

CHAD W. LAMER

TARA MARTENS MILLER
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New 2014 Edition
Practice Manual by
Erven Lee Schlender, J.D.

NEGLIGENCE LAW 2014 2;“’ Edition. $25.00; Pape-rback.

Available at these fine retailers

AND PRACTICE (Discounts from some retailers.)

FOR THE
alibris
PATIENT'S LAWYER m . -

R This is the “go-to” source for Idaho lawyers involved in personal injury
and medical negligence work. Mr. Schlender has compiled and organized
substantive and procedural tips for the busy practitioner backed up by an
analysis of controlling Idaho appellate decisions. It should constantly be
in your briefcase or desk — not just on a bookshelf.

— Donald W. Lojek
rven Lee Schlender, J.D. Boise, ID

The book is splendidly written in a terse, down to earth style, scrupulously
documented, all designed to quickly eliminate hours of the practitioner’s

time in research. | am pleased to recommend this book as a “must have” for
the library of trial lawyers practicing in any of the fifty states in America.

— Hon. Robert C. Huntley
Idaho Supreme Court Justice (Ret.)

Boise, ID

Chapters Include
Evaluating the Medical Case Lost Chance Selecting Your Jury
The Locality Rule Third-Party Witness Depositions Rehabilitation of Jurors
Statute of Limitations The “Known Risk” Defense The Opening Statement
Emergency Treatment Immunity Proving Causation Authoritative Texts
Medical Research and Case Review Probability Versus Medical Certainty The Defendant Doctor as a Trial Witness
Finding a Medical Expert Inside the Mind of the Judge The Learned Intermediary Doctrine
Meeting the Requirements of HIPPA The Judge is a Gatekeeper, Not a Jury Jury Instructions
Peer Review Privilege The Summary Judgement Motion Medicare, ERISA and Subrogation
Informed Consent Motions in Limine Closing Your Argument

14

All profits from sale of “Negligence Law and Practice for the Plaintiff’s Lawyer
are donated to the Idaho Latino Scholarship Foundation.

E. Lee Schlender is a member of the Idaho and Washington Bars; certified
as a specialist in medical malpractice law by the American Board of
Professional Liability Attorneys and in civil law ; National Board of Trial

Advocacy. Publications include “ Medical Negligence for the Patient’s
Lawyer” isbn 0-9711450-0-8, 228 pages 2001. He presently serves on the
CLE board of the Washington State Bar Association.”




Hon. Watt Edmund Prather
1928-2014

Judge Prather died on Dec. 19,
2014 in Meridian. He was born Oct.
12,1925, in Gooding to Frances Fern
and Van Benton Prather. He grew up
on a farm and in 1941 was named
Idaho 4H State Champion in live-
stock production.

He graduated from Gooding
High School at age 16 and enrolled
at the University of Idaho. In Febru-
ary of 1943 he enlisted in the United
States Navy Air Corp.

He was sent to Shanghai and Chi-
na and was made a Communications
Officer. His unit transported Army
vehicles for Generalissimo Chiang
Kai-Shek down river as he retreated
before the forces of Mao Zedong.

After he returned to the United
States from World War II Watt en-
rolled at the University of Idaho
College of Law, graduating in 1949
fulfilling a lifelong dream to become
a lawyer. In December 1948 he mar-
ried Margaret McNamara of Great
Falls Montana and had four chil-
dren: Van, Ryan, Cory, and Marla.
After graduation he entered practice
with Hardy Lyons and later with Pe-
ter B. Wilson in Bonners Ferry. That
partnership lasted until he was ap-
pointed to District Judge in Coeur
d>Alene, Idaho. He also served as
City Attorney for Bonners Ferry
and County Attorney for Boundary
County.

In 1950 he purchased the control-
ling interest in Boundary Abstract
Company LTD which he honed
and managed until June of 1966.
In addition, he operated a cattle
ranch near the Canadian Border.
In 1960 Governor Robert E. Smy-
lie appointed him State Senator of
Boundary County. He was thereafter
elected to serve terms in 1961 and
1963.

In December of 1965 Governor
Smylie appointed him as District
Judge for the First Judicial District.
He served as Judge until he retired
in 1986. In many of those years he
served as Administrative Judge. He
was an active member of court re-
form and co-authored Civil Rules of
Procedures, Idaho Jury Instructions,
Idaho Trial Judges Manual and Sen-
tencing Manual for Idaho Judges.
After retirement he became an ar-
bitrator, helping parties come to
mutual decisions outside of the
court. He also enjoyed teaching
law classes at North Idaho Col-
lege. He loved giving back and
helping the new students discover
their passion for law and politics.
Watt is survived by his wife Jeannie
and his constant companion Beau,
three sons; Van of California, Ryan
of Oregon and Cory of Washing-
ton, and two daughters Marla (Stan)
Slutz of Nevada, and Leslie (Brad)
Thorne of Kuna, Idaho and his two
grandsons of which he was very
proud.

James B. Green
1926-2014

James B. Green, 88, of Pingree,
Idaho died on December 26, 2014
at Portneuf Medical Center in Po-
catello. Jim was born on October 22,
1926 in Ogden, Utah to Margaret and
George Norman Green. He grew up
in Pocatello during the Great De-
pression, graduated from Pocatello
High School in 1944, and immedi-
ately enlisted in the U.S. Army.

Jim served in the infantry in a
heavy fire-power platoon. After re-
ceiving an Honorable Discharge
from the Army, he enrolled at Idaho
State University. He graduated from
L.S.U. in 1949 with a B.S. degree in
Sociology, after just three years of
study. He attended the University of
Utah, S. J. Quinney College of Law,

graduated in 1952
and was admitted
to the Idaho State
Bar that same year.

Jim  practiced
law for over 60
years. He and life-
long friend Archie
Service began in
private  practice,
eventually grow-
ing their firm to include nearly a
dozen lawyers. In the 1980s Jim ob-
tained one of the first million-dollar
personal injury verdicts in the state
of Idaho. Later in his law practice
he was of counsel to his son, Bart, of
J. Bart Green, PLLC, dba Green &
Green Law Firm.

Jim served as Deputy Bannock
County Prosecutor for many years
in the 1960s, successfully handling
many serious felony prosecutions
and one murder.

When he was younger, Jim en-
joyed fishing and bird hunting in
spring-fed creeks, wetlands and
ponds on the Shoshone-Bannock
Indian Reservation. Jim was also an
accomplished wildlife and nature
photographer and loved to tell of the
time he came across Ansel Adams
as they were both photographing
spring flowers in the Idaho desert.

In 1991 he and his wife, Hil-
ary, fulfilled his life-long dream of
building a house on the banks of the
Snake River across from the pristine
and preserved land of the Shoshone-
Bannock Indian Reservation. Jim is
survived by his devoted and loving
wife of 34 years, Hilary H. Green. He
is also survived by his daughter from
a previous marriage, Nancy Green
Alford (Stewart) of Gulph Mills, PA;
his son from a previous marriage, J.
Bart Green (Mary Helen) of Merid-
ian, his grand son, Nicholas Ned
Green of Boise, and his grand daugh-
ters, Diana Marie Green and Sierra
Ashley Bush, both of Meridian.

James B. Green
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Helping the profession serve the public

Special Thanks to Freshly-Minted Lawyer Nicholas Warden

Andrew Jenkins many pro bono hours, he was able

to help achieve the client’s goal.

New law license in hand, Nick
took this case head on. “Practicing
in a new area of law is a little
intimidating” Nick said, but this
didn’t hold him back. Along with
other resources, IVLP was able to
provide a mentor attorney to assist
him, which, Nick said, “made the
case more approachable”

When asked why he originally
took the case, Nick said, “There
is a severe need for these services
in our community and attorneys
have skills they can utilize to have a
positive impact”

He felt that he could make a
difference even though he had only
been in Idaho a short period of
time.

Nick says that people who are
considering pro bono work should
not worry about getting in too
deep. Young attorneys have the
opportunity to work with mentors
who have experience in the specific

ust after being sworn in
as a new lawyer, Nicholas
Warden made a decision
that had an extraordinary
impact on someone’s
life. After passing the bar exam,
he immediately took a pro bono
case for the Idaho Volunteer
Lawyers Program (IVLP). It was
a divorce for a mother of two who
experienced domestic violence.
Nick previously volunteered
with IVLP where he saw many
different kinds of civil cases being
worked on. However, his new case
was a more intense, high-stakes
situation than Nick had ever
encountered. His
previous pro bono
experience helped
Nick see the
positive impact
he could make
by giving legal
assistance. With
dedication and

His previous pro bono experience
helped Nick see the positive
impact he could make by
giving legal assistance.

area of law, Nick said that these
cases can feel more rewarding than

those that are not pro bono. The
warm feeling of helping others
is something Nick believes all
attorneys would enjoy.

If you want to get involved with
IVLP call (208) 334-4510 and ask for

Nicholas Warden
Mary Hobson.

" \ " \
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Helping the profession serve the public

The Idaho Law Foundation

Hon. Watt Prather
from James F. Judd and Linda Judd.

has received a generous gift in memory of:

IDAHG Lﬁ.W FDUNMTIDN

Helping the profession serve the public

The Idaho Law Foundation
has received a generous gift in memory of:
Fred Hahn

from Pearl Hahn.
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YOUR PRACTICE § YOUR PROFESSIONAL

e Casemaker NETWORK
1o YABEICtice Sectlpkls
* ALPS — Professional Liability Coverage e District Bar Associations
e LawPay: Credit Card Processing Services & o E-Bulletin
* OfficeMax Discounts o The Advocate
* Ethics Advice * Desk Book Directory
* Fee Arbitration Program &  ° Idaho State Bar Annual Meeting
e Legal Links =
* Disability & Life Insurance
YOUR CAREER ',i-." YOUR COMMITMENT
* Job Announcements - TO THE PUBLIC
7 * Mentor Program g ¢ (Client Assistance Fund
y" * Continuing Legal Education (CLE) 2 o I'nw Related :Education
o ¢ ABA Retirement Funds Program ? * Citizens’ Law Academy
= * ABA Publications é * Idaho Volunteer Lawyers Program
% * Lawyer Assistance Program h
"' * Lawyer Referral Service |
E;&I’mm R 5 WU L‘.. T - Tl
YOUR EVERYDAY LIFESTYLE LEADERSHIP OPPORTUNITIES
* Hotel Discounts I * Volunteer Committees
i * Car Rental Discounts ¢ Idaho Academy of Leadership for Lawyers
* Brooks Brothers Discounts * Idaho State Bar Board of Commissioners
u Idaho Law Foundation Board of Directors

T

‘ For more information and links to these providers, go to isb.idaho.gov/member_services/memberservices.html .

|
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REGISTERED AGENT
AND CORPORATE FILINGS

MEDICAL/LEGAL CONSULTANT
INTERNAL MEDICINE
GASTROENTEROLOGY

Theodore W. Bohlman, M.D. Licensed, Board
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208)
888-6136, Cell: (208) 841-0035, or by Email:
tedbohlman@me.com.

FORENSIC DOCUMENT
EXAMINER

Retired document examiner for the Eugene
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State
and Federal courts. 24 years in the profession.
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

CERTIFIED LEGAL
NURSE CONSULTANT
Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre
of expert witnesses. You may contact me by
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal,
MSN, RN, CLNC, CCRP.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 years
experience in all Idaho courts. Telephone:
(208)336-8000. Website: www.arthurberry.
com

Northwest Registered Agent LLC. National
registered agent and business formation
services, headquartered in Spokane/Coeur
d’ Alene. Online client management and
compliance tools. 509-768-2249. http://www.
northwestregisteredagent.com

COEUR D’ALENE OFFICE SPACE
One large office available for rent on the first
floor of Beautiful Old Victorian House with-
in existing law firm in Coeur d’Alene, with
secretarial desk available. Access to recep-
tion area, conference room, copier and fax.
Cost is $525.00 per month which includes
telephone and internet. Courthouse is lo-
cated one block south from office. Call Rob-
ert at (208) 664-2191 or E-Mail brownjusth@
cdaattorneys.com.

WE LOVE LAWYERS!
STRAIGHT-ON VIEW
OF CAPITOL BUILDING!

Enjoy the all inclusive set-up of Key Business
Center. North-facing office now available!
484 SE. Included with monthly fee: park-
ing, mail distribution service, receptionist,
telephone answering, IP phone, phone line,
fiber-optic connection, 10 hours month con-
ference room time, building directory and
more. Other offices also available, cubicle
space. For more information: Call Karen 208-
947-5895.

BOISE OFFICE SPACE
Established Boise law firm seeking tenants
for office building. Reasonable rates, mini-
mal commitment. Multiple offices available
with access to meeting rooms. Contact Wil-
liam L. Smith at bill@smithhorras.com.

ST. MARY’S CROSSING
27™ & STATE

Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

PREMIUM EXECUTIVE OFFICE SUITES
LOCATE IN THE EIGHTH & MAIN
BUILDING
Fully furnished professional office spaces
with incredible views of the Boise skyline.
Offices are all inclusive of high speed WiFi,
Business Phone Line, Voicemail box, Mail ser-
vices, reception courtesies, 24/7 access to facil-
ity, access to our conference rooms and our
premium virtual receptionist packages. Ask
us about our Virtual Office Packages! We are
offering great promotional rates at this time!
208-401-9200, www.boise.intelligentoffice.

com, boise@intelligentoffice.com

+ 1,000+ people use the online LRS monthly

Let the Lawyer Referral Service
send clients your way.

Many people who need an attorney don’t know
what kind of attorney or where to look.
The LRS matches clients with participating attorneys.

Did You Know?
+ Over 4,000 people call the LRS service yearly

* Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS
contact Kyme Graziano at (208) 334-4500.
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They taught you all the
important stuff—eat your
vegetables, get good grades,
and always be your best self.
Now it's your turn.

Help your loved ones age with dignity. Make sure they get the care
they deserve and make the right decisions to protect what they've

worked a lifetime to build.

Ahrens DeAngeli Law Group is pleased to announce our merger
with Sisson & Sisson, The Elder Law Firm, to create the Elder Law
Group at Ahrens DeAngeli Law Group. Peter C. Sisson is a national
board-certified elder law attorney who advocates for families with
long-term care needs. He brings over two decades of Idaho
experience helping families protect their assets and make sound

health and legal decisions.

p. 208.639.7799
250 S. Fifth St., Ste 660
Boise, ID 83702

DEANDGELI www.adlawgroup.com

G R OWUP




IDAHO STATE BAR
2015 ANNUAL MEETING

—_— i — Q\
|

July 22-24
SUN VALLEY RESORT

* Obtain 10 CLE Credits

* Celebrate Idaho’s Distinguished Lawyers
* Honor Idaho’s 50/60 year attorneys

* Thank those who serve our Bar

* Socialize & network with fellow members

* Relax, enjoy and have fun

.
ISB

[DAHO STATE BAR

Reserve your room today by calling
1-800-786-8259 or visit www.sunvalley.com

A block of rooms is available under
“Idaho State Bar Annual Meeting”




UBS provides a powerful integration of siructured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management
firms, your clients can now receive unbiased advice and long-term planning to help secure
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Wealth Management

1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest % UB S

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselors™ and CRPC®
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_vasw




WE TURN MEDICAL MALPRACTICE,
& INJURIES INTO WINNING CASES. -

The medical expertise to handle even the most complex cases.

We understand the medicine. With a dedicated staff of medical experts at our fingertips, we
can build a winning case for your clients. We have the resources to handle the most complex
medical malpractice, personal injury and product liability cases that other law firms can’t

or won’t take on.

With sound legal counsel and expert representation, we help ensure your clients are justly
compensated for their losses.

Our team of experts is ready to partner with you.

Call us now: Fabian Clendeni
(801) 323-2200 or toll free: (888) 249-4711 abplanuienaenin

www.patientinjury.com 215 South State Street, Suite 1200
Norman J. Younker, Esq. — Team Leader Salt Lake City, UT 84111-2323




