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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark 
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and CRPC® 
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member 
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_VasW

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management 
firms, your clients can now receive unbiased advice and long-term planning to help secure 
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices 
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Wealth Management  
1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest
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JB Appraisals is located in Meridian, ID. We are committed to providing the highest quality residential 
appraisals with the quickest possible turn times.

Our Sr. Appraiser, Brian Urspringer, started in the mortgage industry in 1992 and has since completed 
thousands of residential appraisals in three different states and is considered one of the top appraisers in 
the Treasure Valley.

Although our company has completed thousands of mortgage related appraisals our passion is helping 
people who need appraisals for estate purposes, divorce, bankruptcy, and financial planning.

As an associate member of the American Bar Association Brian is dedicated to the appraisal needs of all 
attorneys in the Treasure Valley.

At JB Appraisals we value our clients and are focused on professionalism and integrity.

Give us a call today with any questions you might have and also check out our ‘Praise’ page and see what 
others are saying about Brian Urspringer and JB Appraisals, LLC.

208-908-3911 | http://jbappraisals.org

Diligence

Brian Urspringer, Sr. Appraiser, JB Appraisals LLC
Meridian, Idaho
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THE TRUTH CAN BE  
HARD TO FIND
WE CAN HELP YOU  
UNCOVER IT

Experience the Eide Bailly Difference 208.344.7150 | www.eidebai l ly.com

Our forensics team has access to the latest forensic accounting 
software and is made up of certified fraud examiners, licensed 
private investigators and former law enforcement officers who 
have the investigative skills needed to help you support your 
clients with the most powerful tool you can have—the truth. 
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Audrey Kenney
208-631-7298 

akenney@msettlements.com
www.msettlements.com

STRUCTURED SETTLEMENTS
PROPRIETARY ATTORNEY FEE STRUCTURES
MEDICARE SET-ASIDES
TRUSTS
LIEN RESOLUTION
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PROUDLY ANNOUNCING THE CREATION OF:

INTELLECTUAL PROPERTY ATTORNEYS

+ PATENTS
+ TRADEMARKS
+ COPYRIGHT
+ IP LITIGATION

SHAVER & SWANSON L.L.P.

CONTACT US
SHAVERSWANSON.COM

910 WEST MAIN ST., SUITE 320
P.O. BOX 877 - BOISE, ID 83702

208-345-1122
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25 Years of experience.
And we’re just getting started.

Michael T. Spink

JoAnn C. Butler

T. Hethe Clark

Chad W. Lamer

Tara Martens Miller

251 E FRONT ST • SUITE 200 • PO BOX 639 • BOISE, IDAHO 83701 • 208.388.1000 • SPINKBUTLER.COM

After 25 years as a leading Idaho real estate, development, and land use law firm, we are adding more ways to help your 
business succeed.  In order to better serve your business, we are growing ours by welcoming Chad Lamer, a certified

land planner who focuses on real estate, land use, and development, and Tara Martens Miller, who specializes in
business and real estate transactions and employment and commercial litigation.

Welcome to the new Spink Butler—the same client-forward law firm, now five partners strong.

legal trust accounts
Your legal practice can benefit from a new way of thinking 
about how you manage legal trust funds. An Interest on 
Lawyers Trust Account (IOLTA) from Idaho Central gives you:

• An interest-bearing account 
for all pooled trust funds

• Competitive interest rates 
and no monthly service fee

• Net interest paid to support 
legal aid and legal service

• Free online banking to 
manage your account

Find out more at iccu.com.



The Advocate • August 2015  13

Live Seminars
Throughout the year,  live seminars on a variety 
of legal topics are sponsored by the Idaho State 
Bar  Practice  Sections  and  by  the  Continuing 
Legal  Education  Committee  of  the  Idaho  Law 
Foundation.    The  seminars  range  from  one 
hour  to  multi-day  events.  Upcoming  seminar 
information  and  registration  forms  are  posted 
on  the  ISB  website  at:  isb.idaho.gov.  To  learn 
more contact Dayna Ferrero at (208) 334-4500 or 
dferrero@isb.idaho.gov.  For  information around 
the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded seminars are available on demand 
through our online CLE program.  You can view 
these  seminars  at  your  convenience.   To  check 
out the catalog or purchase a program go to isb.
fastcle.com.

Upcoming CLEs

*NAC — These programs are approved for New Admittee 
Credit pursuant to Idaho Bar Commission Rule 402(f ).

**Dates,  times,  locations  and  CLE  credits  are  subject  to 
change.  The  ISB  website  contains  current  information  on 
CLEs. 

August 
August 14
Ethical Issues in Buying, Selling or Transferring a Law 
Practice 
Sponsored by the Idaho Law Foundation, Inc. in 
partnership with WebCredenza, Inc. 
Teleseminar / Audio Stream
11:00 a.m. (MDT)
1.0 Ethics credit

September
September 8
Ethics and Pre-Trial Investigations
Sponsored by the Idaho Law Foundation, Inc. in 
partnership with WebCredenza, Inc. 
Teleseminar / Audio Stream
11:00 a.m. (MDT)
1.0 Ethics credit

September 17
Handling Your First or Next Criminal Domestic Violence 
Case
Sponsored by the Idaho Law Foundation, Inc.
The Law Center, 525 W. Jefferson – Boise / Statewide 
Webcast
9:00 a.m. (MDT) 
2.0 CLE credits –  NAC

September (Continued)
September 18 & 19
Annual Advanced Estate Planning Seminar
Sponsored by the Taxation, Probate & Trust Law Section
The Sun Valley Resort, 1 Sun Valley Road – Sun Valley 
For lodging accommodations please call (800) 786-8259 
and ask for the group discounted rate

October

October 1
New Attorney Program
Sponsored by the Idaho Law Foundation, Inc. 
Boise Centre, 805 W. Front Street – Boise 
8:00 a.m. (MDT)
4.0 CLE credits of which 1.5 is Ethics - NAC

Webcast Seminars
Many of our seminars are also available to view 
as  a  live  webcast.    Pre-registration  is  required.  
Watch the ISB website and other announcements 
for upcoming webcast seminars. To  learn more 
contact  Dayna  Ferrero  at  (208)  334-4500  or 
dferrero@isb.idaho.gov.  For  information  around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for rent 
in DVD and CD formats.   To visit a  listing of the 
programs available for rent, go to isb.idaho.gov, 
or  contact  Lindsey  Egner  at  (208)  334-4500  or 
legner@isb.idaho.gov.
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Confessions of a Recovering Bully

President’s Message

Tim Gresback
President, Idaho State Bar 
Board of Commissioners

I resented a few zealous prosecutors 
so much I mirrored their despotism. 

It made me miserable. I was trapped.

racticing law is difficult, 
but bullies can make it 
impossible.  Bullies drive 
good people from our 
profession and are a big 

reason many people dislike lawyers. 
I should know — I’m a recovering 
bully myself.

I have spent a lot of time thinking 
about bullies and why they act the 
way they do. I find that bullies are 
rigid and unwilling to compromise.  
It’s not that they can’t understand 
the needs of others.  In fact, bullies 
are often keenly aware of the needs 
of others but will go out of their way 
not to meet them. Bullies run over 
the top of people. Bullies engage in 
unnecessary but exasperating power 
struggles over routine matters. For a 
bully, compromise 
is a sign of weak-
ness. But why? 
What happens 
along the way to 
create a bully? Or, 
are some lawyers 
born bullies? Can 
bullies be tamed 
— or at least contained? To answer 
these questions I must first share my 
own story as a bully.

I started out as a criminal de-
fense lawyer. I often felt powerless. It 
seemed like the law, prosecutors, po-
lice officers, and judges were biased 
against my client. I took this person-
ally. I thought I was the only one who 

understood due process, freedom, 
and the voice of the powerless. When 
a prosecutor tried to unilaterally dic-
tate a plea bargain, I concluded that 
this lawyer was purposefully trying 
to humiliate my client — and me. I 
reacted as a bully. For example, when 
I had the next opportunity, I forced 
that same prosecutor to put in extra 
effort jumping through the proof 
hoops for something ultimately un-
important — even though it caused 
a police officer to miss a shift on the 
beat. I justified my conduct as being 
tough, but it was actually abusive.

I stewed and became self-righ-
teous. I thought my adversaries were 
institutionally dealt a superior litiga-
tion hand and I was impotent to do 
anything about it. I underestimated 
my own power. Occasionally I was 
dealt an ace in the hole. Unfortu-
nately, I lacked the insight to play 
the card any way differently than the 

adversaries I disliked the most. Emo-
tionally I knew it was wrong, but I 
was stuck: if I was doing God’s work, 
my opponent must be the Devil, 
right? I resented a few zealous pros-
ecutors so much I mirrored their 
despotism. It made me miserable. I 
was trapped.

So, as a backdrop to my own bul-
lying, a common thread was my own 
insecurity, anger and fear. I hated los-
ing — perhaps more than I enjoyed 
winning. I found I had a mean streak. 
I was doing all the wrong things to 
become the lawyer I wanted to be. 
Fear and anger did, however, have 
their upsides: they motivated me to 
work hard. I found myself winning 
cases.  Courtroom victories, however, 
did not often bring the joy I expect-
ed. They seemed shallow.

As my professional journey pro-
gressed, I concluded that sometimes 
the deck was indeed institutionally 
stacked against my clients. I slowly 

P
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let go of my anger at injustice so it 
would not consume me. I gradually 
learned to resist my first impulse to 
get even with those who I feel have 
wronged me or my client. I’ve con-
cluded you can never get even. It’s 
not worth trying. I vowed to not 
become what I disliked. Over time I 
found the practice of law with this 
approach infinitely more rewarding. 
This is why I decided to share my 
experience with you. I do not think 
my struggle with my inner bully is 
unique. I hope to help others find 
their voice for justice more quickly 
than I did. While age itself will often 
temper the zeal of youth, not all bul-
ly lawyers mellow with time. Over 
and over I witness (and read bar dis-
ciplinary reports about) tyrannical 
lawyers. They try to justify their self-
ishness by claiming they are just vig-
orously discharging legitimate ob-
ligations.  Instead, they are causing 
people to dislike them — and all of 
us.  We cannot allow bullies to hold 
our profession hostage: our work is 
too important.

As years went by I became a keen 
observer of other lawyers. The ones I 
respected the most — David Nevin, 
Pete Erbland, and Walt Bithell, for 
example — were, unlike me, not 
angry all the time. They went out 
of their way to treat people with re-
spect — just like the way I wanted to 
be treated. I came to conclude that 
not only can “nice” co-exist with “ef-
fective,” but they are indispensably 
interconnected. It’s called profes-
sionalism. For most of you, I state 
the obvious. For those of you who 
wake up and go to bed angry, I urge 
you to try a different path. Although 
my mean streak has not been fully 
exorcised, I sleep better now.

As I tried more cases I reevaluated 
what is important for litigation.  For 
example, needless discovery disputes 

exhaust me. Sure, at times we have a 
duty to object to discovery requests 
and seek protective orders, but most 
discovery objections are made with-
out any legitimate basis.  Discovery 
abuse may not seem like bullying be-
havior. I find no difference, however, 
between a leave-no-stone-unturned, 
scorched earth litigation strategy 
and someone yelling at me on the 
phone: neither moves the dispute to-
wards resolution and the proponent 
is 100% mistaken on the efficacy of 
the tactic. The discovery bullies — like 
the phone-yelling bullies — get away 
with what they can and blame others 
when called out. The adversaries I 
respect and fear the most bend over 
backwards to get me legitimate dis-
covery. I now try to do the same.  

Over the next several months 
as your president I hope to explore 
this bullying dynamic — and what 
we can do about it. Please send me 
strategies you have developed to deal 
with difficult colleagues, (tim@mos-
cowattorney.com). Your five Idaho 
State Bar Commissioners, along 
with Bar Counsel Bradley Andrews, 
all of whom have considerable liti-
gation experience, are dedicated to 
publicly addressing the challenges 
bullies present. This fall at our re-
gional roadshows we will be offer-
ing a free CLE on dealing with the 
difficult adversary.  

I am under no illusion: there al-
ways have been, and always will be, 
bullies. Litigation can be conten-
tious and exhausting; it can bring 
out the worst in us. Nevertheless, if 
we acquiesce to bullies we reward 
their behavior. If we emphasize the 
unacceptability of bullying — and 
then demonstrate professionalism to 
our new lawyers — we can make a 
lasting difference. Of this I am con-
vinced. Stay tuned.

About the Author 

Tim Gresback grew up in Min-
nesota with 11 brothers and sisters. 
After he graduated from law school in 
Washington, D.C., he clerked for Justice 
Stephen Bistline.  He now represents 
people injured in car crashes.  In 2012 
he was named ITLA Trial Lawyer of the 
Year.  He is certified as both a civil and 
criminal trial specialist.  He is a past 
president of the Idaho Trial Lawyers As-
sociation as well as the Idaho Associa-
tion of Criminal Defense Lawyers.  He 
serves on the Idaho Supreme Court Evi-
dence Committee and taught trial ad-
vocacy at the University of Idaho Col-
lege of Law for 10 years.  He is helping 
to raise funds for a full-size community 
ice rink in Moscow, where he lives with 
his wife Dr. Sarah Nelson and son Luke.

I find no difference, however, 
between a leave-no-stone-
unturned, scorched earth 

litigation strategy and someone 
yelling at me on the phone: 
neither moves the dispute 
towards resolution and the 

proponent is 100% mistaken on 
the efficacy of the tactic. 
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The Idaho State Bar is proud to offer Casemaker’s suite of 
premium services at no additional cost to our members.
Now, Idaho State Bar members have access to not only Casemaker’s broad and comprehensive 
libraries which cover all 50 states and Federal level materials - but members also have access to a suite 
of tools that make research faster and easier.

www.casemakerlegal.com

A negative citator system that lets you know instantly if the 
case you’re reading is still good law. CaseCheck+ returns 
treatments instantly as you research. Link to negative 
treatments and quickly review the citation history for both 
state and federal cases.

CasemakerDigest
Upload a brief or pleading and within 90 seconds Casemaker 
will provide a report stating whether your case citations 
continue to be good law.

Daily summary of appellate decisions for all state and all 
federal circuits, categorized by subject. Casemaker Digest 
will email or send you an RSS feed of the latest cases in your 
selected jurisdictions and subject areas of interest.

To learn more about Casemaker and the tools available to 
you as a Idaho State Bar member, call Customer Support at 
877.659.0801
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DISCIPLINE

STEPHEN J. OLSON
(Resignation in Lieu of Discipline)

On June 15, 2015, the Idaho 
Supreme Court entered an Order 
accepting the resignation in lieu of 
discipline of Boise lawyer Stephen 
J. Olson.  The Idaho Supreme 
Court’s Order followed a stipulated 
resolution of a disciplinary 
proceeding that related to the 
following conduct.

In response to a disciplinary 
grievance received from one of his 
clients, Mr. Olson acknowledged 
that he had essentially abandoned 
his practice.  Thereafter, the District 
Court appointed an Attorney 
Receiver for Mr. Olson’s practice.  
Mr. Olson cooperated with the 
Attorney Receiver.  The Attorney 
Receiver contacted and made 
arrangements for the representation 
of twelve of Mr. Olson’s current 
clients, including the client who 
had filed the grievance.  Orders were 
then entered relieving the Attorney 
Receiver of her obligations.

In addition, Mr. Olson was on 
criminal probation relating to two 
DUI convictions.  His criminal 
probation was revoked and he was 
sentenced to one year incarceration.  
Mr. Olson admitted that he 
intentionally did not follow or 
complete a number of the conditions 
of probation.

Mr. Olson admitted that these 
circumstances constituted violations 
of the I.R.P.C. 1.2(a) [Scope of 
Representation], 1.3 [Diligence], 
1.4(a) [Communication], 1.16(a) 
and (d) [Responsibilities Upon 
Termination of Representation], 
3.4(c) [Disobeying an Obligation 
Under the Rules of a Tribunal], 8.4(b) 
[Criminal Act] and 8.4(d) [Conduct 
Prejudicial to the Administration of 
Justice].

The Idaho Supreme Court 
accepted Mr. Olson’s resignation 
in lieu of discipline.  By the terms 
of the Order, Mr. Olson may not 
make application for admission to 
the Idaho State Bar sooner than five 
years from the date of his resignation.  
If he does make such application for 
admission, he will be required to 
comply with all of the bar admission 
requirements in Section II of the 
Idaho Bar Commission Rules and 
shall have the burden of overcoming 
the rebuttal presumption of the 
“unfitness to practice law”.

By the terms of the Idaho 
Supreme Court’s Order, Mr. Olson’s 
name was stricken from the records 
of the Idaho Supreme Court and 
his right to practice law before the 
courts in Idaho was terminated on 
June 15, 2015.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

NOTICE TO  
RICHARD A. HIMBERGER 
OF CLIENT ASSISTANCE 

FUND CLAIM
Pursuant to Idaho Bar Commission 

Rule 614(a), the Idaho State Bar 
hereby gives notice to Richard D. 
Himberger that a Client Assistance 
Fund claim has been filed against 
him by former clients Miriah 
Struthers and Joshua Poderick, in 
the amount of $2,300.  Please be 
advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of 
The Advocate.

Order to cancel license to  
practice law withdrawn

On June 4, 2015, the Idaho Su-
preme Court withdrew its March 
3, 2015 order canceling the license 
of attorney Scott Richard Staab for 
nonpayment of the 2015 license fees.  
Mr. Staab’s license was restored to ac-
tive status.

On June 8, 2015, the Idaho Su-
preme Court withdrew its March 
3, 2015 order canceling the licenses 
of attorneys Don Al Asay and Jared 
Bryant Stubbs for nonpayment of 
the 2015 license fees.  Mr. Asay’s and 
Mr. Stubbs’ licenses were reinstated 
to inactive status.

CLIENt aSSIStaNCE fuND

LICENSINg 
REINStatEmENtS

John Magel - Mediator
More than 999 Mediations

Practice limited to alternative dispute resolution.

208-863-1965  jmmediations@cableone.net

Stephen C. Smith, former Chairman of the 
Washington State Bar Association Disciplinary 
Board, is now accepting referrals for attorney 
disciplinary investigations and proceedings in 
Washington, Idaho, Hawaii, and Guam.

www.hawleytroxell.com  •  208.344.6000 

208.388.4990
ssmith@hawleytroxell.com

Ethics & LawyEr DiscipLinary invEstigation & procEEDings
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N e w s  B r i e f s

submissions sought for  
Gonzaga Law Review

The Gonzaga Law Review is 
seeking articles. Submissions for this 
edition will be due by Nov. 30. Please 
submit to gulr@lawschool.gonzaga.
edu, or visit our submissions page 
at http://www.law.gonzaga.edu/law-
review/submissions/.

2015 Citizens’ Law Academy  
starting soon in the fourth District

CLA is an adult education 
program offered free of charge to 
help non-attorneys appreciate the 
laws affecting their daily lives and 
understand how the judicial system 
works. In the Fourth District classes 
will be held in Boise at the Law Center 
on 5th and Jefferson as well as at 
area courthouses, and will meet one 
evening a week from September 15 
through December 1. More detailed 

information about the program as 
well as applications are available at 
the Idaho Law Foundation’s website. 
Completed applications will be 
accepted through Tuesday, Sept. 
1.  For more information, contact 
Carey Shoufler at 208.334.4500 or 
cshoufler@isb.idaho.gov.

Lawyer representative sought

The Judges of the United States 
District and Bankruptcy Court for the 
District of Idaho intend to appoint 
a Lawyer Representative to serve on 
the Ninth Circuit Conference of the 
United States Courts for a three-year 
term to replace Walter Sinclair. This 
year’s lawyer representative must 
come from the 4th District.

Typical duties include:  serving 
on court committees, making 
recommendations on the use of 
the Court’s non-appropriated 
fund, developing curriculum for 

the District conference, serving 
as the representative of the Bar to 
advance opinions and suggestions 
for improvement, and assisting the 
Court in the implementation of new 
programs or procedures.  Any persons 
interested in such an appointment 
should submit a letter setting forth 
their experience and qualifications, 
no later than August 28, to Idaho 
State Bar Executive Director Diane 
K. Minnich, dminnich@isb.idaho.
gov.

idaho gets new Chief Justice

Justice Jim Jones has been 
elected by his colleagues to serve as 
Chief Justice of the Idaho Supreme 
Court. Justice Jones will begin his 
four-year term as Chief Justice on 
August 1, 2015. He succeeds Justice 
Roger Burdick, who will continue to 
serve on the Court. The new Chief 
Justice will be formally sworn in at a 
ceremony in August.

ELLIS LAW, PLLC

Allen B. Ellis
(formerly with Ellis, Brown & Sheils)

Now available and accepting referrals for: 
•	 Professional negligence
•	 Civil litigation
•	 ERISA litigation
•	 Appellate matters

Ellis Law, PLLC
12639 West Explorer Drive, Suite 140

Boise, Idaho 83713
(208) 345-7832

aellis@aellislaw.com

Mediation & arbitration

Certified Professional 
Mediator 

with over 700 Cases

exPerienCed arbitrator 
with over 70 Cases

alternative disPute resolution

Merlyn w. Clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise • Coeur d’Alene • Pocatello • Reno
www.hawleytroxell.com • 208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
resume. 
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AlternAtive Dispute resolution

Grant t. Burgoyne

Certified Professional Mediator

AV Rated Civil Litigator

On State and Federal Court 
Mediator Rosters

l Employment l Contract l Torts l Commercial
l Personal Injury l Construction l Insurance

Mauk Miller & Burgoyne*
*Mr. Burgoyne is Of Counsel to the firm.

Office: (208) 287-8787 P.O. Box 1743
Fax: (208) 287-8788 Boise, ID 83701-1743

gtb@idahojustice.com
www.maukburgoyne.com
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Executive Director’s Report

2015 Resolution Process
Diane K. Minnich
Executive Director, Idaho State Bar

Proposed resolutions – 
Deadline September 25

Do you, your district bar associa-
tion, practice section or committee 
have an issue, proposed rule revision 
or legislative matter that that you 
think should be voted upon by the 
Idaho State Bar membership.  If so, 
the fall resolution process, or “road-
show” is the opportunity to propose 
issues for consideration by members 
of the bar. 

Unlike most state bars, the Idaho 
State Bar cannot take positions on 
legislative matters, or propose chang-
es to rules of the Court, or substan-
tive rules governing the bar itself, by 
act of its bar commissioners, or at its 
Annual Meeting.  Matters referenced 
above must be submitted to the 
membership for a vote through the 
resolution process. 

This year, resolutions may in-
clude proposed changes to the Bar 
Commission rules, generally to clar-
ify and update sections of the rules. 

Idaho Bar Commission Rule 
906 governs the resolution process.  
Resolutions for the 2015 resolution 
process must be submitted to the 

bar office by the close of business 
on September 25, 2015.  If you have 
questions about the process or how 
to submit a resolution, please con-
tact me at dminnich@isb.idaho.gov 
or (208) 334-4500.

Thank you

At the close of the Annual 
Meeting each year, Commissioners 
retire and new Commissioners take 
their place.  This year Commissioner, 
Paul Rippel, Idaho Falls, left 
the Commission.  Pocatello at-
torney Kent Higgins joined the 
Commission, representing the 6th 
and 7th Districts.

For the coming year, Tim 
Gresback, Moscow, and Trudy 
Fouser, Boise, will share the year 
as President.  Tim became the ISB 
President at the close of this year’s 
Annual Meeting.  Trudy will begin 
her time as President in January 
2016. 

I offer my thanks to Paul for his 
service and commitment to the bar.  
The eastern Idaho Commissioner is 
the only Commissioner that serves a 
full year as President, which requires 
many trips back and forth across the 
state.   

Paul is committed to service; 
prior to serving as a Commissioner 
he graded bar exams 25 times and 
served as the chair of the Reasonable 
Accommodations Committee for 
several years.  During his tenure, 
Paul kept the ship on course, which 
is not always easy.  I appreciate Paul’s 
time, expertise and leadership. 

Changing of the guard

At the end of July, Justice Burdick 
steps down as the Idaho Supreme 
Court Chief Justice.  Justice Jim 
Jones will serve as the new Chief 
Justice. 

Chief Justice Burdick is one of a 
kind. He is a pleasure to work with, 
always approachable, helpful, will-
ing to listen.  He regularly provided 
guidance and assistance to me. His 
perspective and expertise are valu-
able and I appreciate the many times 
he was there to help me and the bar. 

Justice Burdick works with the 
Court, the bar and lawyers to create a 
better legal profession.  We’ll contin-
ue to work with him as a member of 
the Idaho Supreme Court. I’ll miss 
his leadership as the “Chief.”

2015 District Bar Association Resolution Meetings

District Date/Time City

First Judicial District Thursday, November 5 at Noon Coeur d’Alene

Second Judicial District Thursday, November 5 at 6 p.m. Lewiston

Third Judicial District Thursday, November 19 at 6 p.m. Nampa

Fourth Judicial District Thursday, November 19 at Noon Boise

Fifth Judicial District Wednesday, November 18 at 6 p.m. Twin Falls

Sixth Judicial District Wednesday, November 18 at Noon Pocatello

Seventh Judicial District Tuesday, November 17 at Noon Idaho Falls
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The Idaho Appellate Practice Section:  Advancing Good Appellate 
Practice and Professionalism Before Idaho and Federal Appellate Courts
Christopher Pooser 

 

Appellate Practice Section

Chairperson
Christopher Pooser 
Stoel Rives, LLP 
101 S. Capitol Blvd., Ste. 1900 
Boise, ID 83702-7705
T:  (208) 387-4289
E: christopher.pooser@stoel.com

Vice Chairperson
Christine M. Salmi 
Perkins Coie, LLP
PO Box 737
Boise, ID  83701-0737
T: (208) 343-3434
E: csalmi@perkinscoie.com

Secretary/Treasurer
Rachel Anne Murphy
Andersen Banducci PLLC 
101 S. Capitol Blvd., Ste. 1600 
Boise, ID  83702
T:  (208) 342-4411
E: ram@andersenbanducci.com

he Idaho Appellate Prac-
tice Section (“IAPS”) was 
created in April 2014 and 
is the Idaho State Bar’s 
newest practice section.  

IAPS’s purpose, as stated in its by-
laws, is “to advance good appellate 
practice and professionalism before 
the state and federal appellate courts, 
to increase awareness of appellate 
practice in Idaho, and to enhance 
the skills of its members.”  

Over the past year, IAPS has 
worked to further those goals.  In 
addition to sponsoring this edition 
of The Advocate, IAPS will publish a 
new edition of the Idaho Appellate 
Handbook this fall.  

The Idaho Appellate Handbook 
was last published in 1996.  The 
new edition deals exclusively with 
practice before the Idaho appellate 
courts and will contain practice tips 
from Idaho appellate justices, judges, 
and staff.  It will also sport a new for-
mat that we hope is both easy to read 
and use as a guide to appellate prac-
tice in Idaho.      

The Idaho Appellate Handbook 
will include the following chapters:  
I. Introduction to the Idaho Ap-

pellate Courts 
II. Framing and Preserving Issues 

for Appeal 

III. Appealing from the Magistrate 
Court to District Court

IV. Appealing from the District 
Court and Settling the Record 

V. Administrative and Regulatory 
Agency Appeals 

VI. Appellate Settlement Confer-
ences

VII. Pre-Decision Motions 
VIII. Standards of Appellate Review
IX. Writing Effective Appellate 

Briefs 
X. Effective Oral Argument 
XI. Post-Decision Motions
XII. Attorney Fees on Appeal
XIII. Extraordinary Proceedings and 

Writs Before the Supreme Court
XIV. Petition for Certiorari with the 

U.S. Supreme Court 

A preview of the Idaho Appellate 
Handbook is included in this edition 
of the Advocate.  An excerpt from the 
chapter on Pre-Decision Motions 
starts at page 39.  

IAPS members can purchase the 
Idaho Appellate Handbook at the dis-
counted price of $100, while the cost 
to non-members is $150.  The price 
of the Idaho Appellate Handbook in-
cludes a subscription to any changes 
for the next two years.  IAPS expects 
to update the handbook periodical-
ly to address rule amendments, new 
case law, and other changes.    

In conjunction with the release of 
the Idaho Appellate Handbook, IAPS 
will host a full-day CLE on appellate 
practice on Friday, October 9, 2015.  
The CLE will be held at the new Ida-
ho Law and Justice Learning Center 
in Boise and also may be streamed 

T
  

In conjunction with the release of the Idaho Appellate Handbook, 
 IAPS will host a full-day CLE on appellate practice on Friday,  

October 9, 2015.  



22 The Advocate • August 2015

live to the University of Idaho Col-
lege of Law in Moscow.  IAPS mem-
bers will receive discounted pricing.  
IAPS will release details on the CLE 
in the coming months.  

We hope you enjoy this edition 
of The Advocate and take advantage 
of the new edition of the Idaho Ap-
pellate Handbook and the October 9 
appellate practice CLE.  

And if you have not already 
joined IAPS, we encourage you to 
do so.  Our members also benefit 
from a weekly email alert of recent 
opinions issued by Idaho state and 
federal appellate courts and quarter-
ly lunch CLEs devoted to appellate 
practice topics.  

Membership in IAPS is a bargain 
at $10 for attorneys admitted to the 
Idaho State Bar less than three years 
and $25 for attorneys admitted for 

more than three years.  It is free for 
law students.  Even those who do not 
specialize in appellate practice can 
benefit from membership in IAPS.  
A Section Membership Registra-
tion form is available from the Idaho 
State Bar website:  http://isb.idaho.
gov/pdf/sections/secreg.pdf. 

About the Author

Christopher Pooser is an attor-
ney in the Boise office of Stoel Rives 
LLP, where he represents clients in state 
and federal courts 
in appellate matters 
and complex com-
mercial litigation.  
He serves as the 
Chair of the Idaho 
Appellate Practice 
Section.  

  

Our members also benefit from 
a weekly email alert of recent 
opinions issued by Idaho state 

and federal appellate courts and 
quarterly lunch CLEs devoted to 

appellate practice topics. 
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To Appeal or Not Appeal:  That is the Question
Christine M. Salmi   

A good appellate lawyer knows that the applicable standard  
of review is a strong indicator of the likelihood  

of obtaining a successful result on appeal. 

our three-week jury 
trial is finally over 
and, although you are 
emotionally and men-
tally drained from the 

pressures of trial, you must decide 
quickly whether to appeal the jury 
verdict entered against your client.  
For some lawyers, filing an appeal in 
this situation will seem the only next 
logical step to take.  

However, filing an appeal is not 
always the best strategy for attempt-
ing to minimize the impact an ad-
verse decision can have on your 
client.  The filing of an appeal can 
bring many hidden risks, in addition 
to the obvious risk of not knowing 
how the appeal will turn out and the 
mounting costs associated with an 
appeal.

This article highlights some key 
factors every attorney should consid-
er in order to avoid being blindsided 
by these hidden risks.  These factors 
can be categorized into three main 
groups:  (1) procedural factors, (2) 
substantive factors, and (3) practical 
factors. 

Procedural factors 

Although every appellate venue 
has a host of unique procedural fac-
tors, some universal procedural fac-
tors include:  (1) is there a final ap-
pealable judgment, when filing an 
appeal as a matter of right, or is the 
criteria for filing a permissive appeal 
present; (2) has the deadline for fil-
ing an appeal expired; and (3) have 
the appellate issues been properly 
preserved below?  Depending on 
how these questions are answered, 
filing an appeal may not be an op-
tion.  For example, factors (1) and (2) 
are jurisdictional prerequisites to fil-
ing an appeal.  Thus, if there is no fi-
nal appealable judgment, the unique 
criteria for filing a permissive appeal 

is not present, or the deadline for 
filing an appeal has expired, the ap-
pellate court will not be able to hear 
the appeal and the appeal will be 
dismissed.1  Indeed, factors (1) and 
(2) are two of the first few factors the 
appellate court, or a member of its 
staff, will analyze to determine if an 
appeal is properly before the appel-
late court.  

Rule 54(a) of the Idaho and Fed-
eral Rules of Civil Procedure defines 
a final appealable judgment or order.  
Both judges and practitioners find 
the final judgment rule challeng-
ing to apply, so attorneys should pay 
close attention to this factor.  Like-
wise, the time to file an appeal is 
relatively short, so attorneys should 
pay close attention to this important 
factor as well.2

Even if it’s determined that a fi-
nal appealable judgment does exist 
and the time to file an appeal has not 
yet expired, before filing an appeal, 
an attorney should consider whether 
the issues he intends to raise on ap-
peal have been properly preserved in 
the record below.  Except for a few 
limited exceptions, the general rule 
is that issues cannot be raised for the 
first time on appeal.3  For a more in-
depth discussion on the issue of pres-
ervation, see on page 34 the article in 
this edition of the Advocate address-
ing how to properly preserve issues 
for appeal.

Substantive factors 

One of the most important 
substantive questions an attorney 
should ask when evaluating whether 
to appeal is, what is the applicable 
standard of review?  A good appel-
late lawyer knows that the applicable 
standard of review is a strong indica-
tor of the likelihood of obtaining 
a successful result on appeal.  Each 
issue raised on appeal will have its 
own applicable standard of review.  
Pure fact issues or findings will be re-
viewed for clear error, or affirmed if 
supported by substantial evidence.4  
Pure questions of law will be re-
viewed de novo.5  Questions reserved 
for the trial court’s discretion will 
be reviewed for abuse of discretion.6  
And, with regard to mixed questions 
of law and fact, appellate courts will 
give deferential review to the factual 
findings, but freely review the trial 
court’s statement of the law and ap-
plication of the law to the facts.7  

The procedural stance of the case 
just prior to filing an appeal will also 
dictate the applicable standard of 
review.  For example, a party is less 
likely to succeed on appeal after a 
full trial on the merits of the claims, 
unless the sole or primary issues on 
appeal involve legal questions of se-
rious debate.  This is true because 
significant deference is given to the 
fact finder at trial; whereas less defer-
ence may be given to the trial court’s 

Y
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decision if the case was subject to an 
early dismissal as a result of a Rule 
12(b)(6) motion or motion for sum-
mary judgment.8 

When evaluating whether to file 
an appeal, it’s also important to con-
sider how attractive the facts and law 
of the case will be to the appellate 
court.  In other words, ask yourself 
whether the facts and applicable law 
allow you to tell a sympathetic story 
that will help persuade the appellate 
court to rule in your client’s favor.  If 
there are a lot of bad facts for your 
client that are undisputed, or facts 
that make your client appear unsym-
pathetic, or there is a long, ingrained 
history of law that works against the 
result your client intends to seek on 
appeal, filing an appeal may not be a 
good idea.

Similarly, if the appeal involves le-
gal questions of first impression, the 
attorney should consider whether 
good policy arguments exist for urg-
ing the appellate court to rule in the 
client’s favor.  If, on the other hand, 
the legal issues involved in the ap-
peal are well-settled in the applica-
ble jurisdiction, and a fair argument 
can be made that the factual find-
ings made below are supported by 
sufficient evidence, filing an appeal 
under such circumstances poses the 
risk that your client may lose the ap-
peal and be required to pay both his 
and the prevailing party’s attorney’s 
fees and costs incurred on appeal.

Practical factors 

Numerous practical factors 
should also be considered when 
evaluating whether to file an appeal.  
The two most important of these 
factors are the time and costs associ-
ated with filing an appeal.  Appeals 
can be very time-consuming and ex-
pensive.  

A civil appeal pending in Idaho’s 
appellate courts, for example, can 
take anywhere from nine months to 
several years to be resolved, except 

for the rare circumstances reserved 
for expedited appeals.9  The lifes-
pan of an appeal will vary depend-
ing upon, among other things, how 
complex the appellate issues are, the 
number of appellate issues raised, 
whether a cross appeal is filed, 
whether any post-decision petitions 
for review or for rehearing are filed 
and the court’s workload.  Due to 
the significant amount of time in-
volved in prosecuting an appeal, the 
cost of an appeal, primarily consist-
ing of attorney’s fees incurred for the 
appellate representation, can be sig-

as Christopher Pooser explains in an-
other article in this edition of The Ad-
vocate, which discusses the benefits of 
engaging an appellate lawyer, (page 27), 
it’s generally a good idea to seek the 
opinion of an objective third party to 
help assess the likelihood of prevailing 
on appeal.  Preferably, this third party 
should be an attorney with appellate 
expertise who can offer a fresh perspec-
tive on the legal arguments that are 
likely to succeed on appeal and who is 
trained to spot the weaknesses in the 
case that a trial lawyer, who may be too 
close to the case, may not be able to see.  

As Mr. Pooser points out in his 
article, appellate practice is very dif-
ferent from trial practice.  Therefore, 
hiring an attorney as sole or primary 
counsel for appeal, who has special-
ized training and experience navi-
gating the appellate rules and who 
is familiar with the local appellate 
practice and appellate judges, can be 
very beneficial, both in terms of cost-
savings to the client and in obtain-
ing a favorable result on appeal.

Other appellate costs attorneys 
should consider when deciding 
whether to appeal include the costs 
associated with posting an appellate 
bond if appealing a money judg-
ment, and the statutory post-judg-
ment interest on a money judgment 
that will accrue during the pendency 
of the appeal.10  Additionally, should 
a client lose on appeal, the client 
may be required to pay the prevail-
ing party’s attorney’s fees and costs 
incurred on appeal, in addition to 
his own.  On the other hand, if the 
client prevails on appeal, the client 
may be entitled to an award of their 
appellate attorney’s fees and costs.

In addition to the cost concerns, 
there’s the unknown factor of how 
the appellate court will decide the 
issues on appeal.  When assessing 
whether to file an appeal, an attor-
ney should discuss with the client 
the possibility that, even if the client 
prevails on appeal by convincing the 

  

Should a client lose on appeal, 
the client may be required to pay 
the prevailing party’s attorney’s 

fees and costs incurred on appeal, 
in addition to his own. 

nificant, and in some rare cases can 
even surpass the cost of litigation at 
the trial level.  This is particularly 
true if, when considering appellate 
costs, you include the fees and costs 
that could be incurred if the client 
prevails on appeal and the relief ob-
tained is a directive from the appel-
late court that the case be re-tried or 
that a first trial on the merits be con-
ducted by the trial court below.

Attorney’s fees on appeal can 
also be multiplied if the legal rep-
resentation on appeal is handled by 
both trial counsel and an attorney 
with appellate expertise.  However, 



The Advocate • August 2015 25

appellate court to overturn or vacate 
the decision below, the client could 
obtain a worse outcome on remand.  
Filing an appeal could also cause the 
opposing party to file a cross appeal 
when the opposing may not other-
wise have considered filing an ap-
peal.

Another practical factor to con-
sider is what impact a lengthy appeal 
may have on the client’s personal or 
professional life.  Having to hold ev-
erything in abeyance until a client’s 
liability is determined on appeal can 
take an emotional and financial toll 
on the client and even the client’s 
family members.  Employee morale 
and business productivity can also 
be negatively affected by on-going 
litigation.  The stigma of being in 
litigation can also negatively affect a 
business’s reputation or goodwill, as 
well as a business’s ability to obtain 
insurance coverage or financial back-
ing.  Ultimately, the attorney and cli-
ent will need to decide if there is a 
strong likelihood of prevailing on 
appeal and, if so, whether that pros-
pect outweighs the negative conse-
quences that can come with pursu-
ing an appeal.

Alternatives to filing an appeal

Due to the significant risks and 
costs associated with filing an ap-
peal, a good attorney will consider 
and weigh the alternatives to appeal.  
Some questions to ask in this regard 
include, what does a judgment en-
tered against the client at the trial 
level mean for the client’s future, if 
not challenged on appeal?  Can the 
client satisfy the judgment immedi-
ately or under a negotiated payment 
plan, or will the judgment force the 
client into bankruptcy?  If the latter 
is true, filing an appeal may carry 
greater risks should the client lose 
on appeal and be unable to pay not 
only the judgment, but also his ap-
pellate attorney’s fees and costs and, 
in some cases, those of his opponent.  

Another question to ask is, how 
does an adverse decision affect the 
client’s future business endeavors?  
A court decision declaring that the 
client’s non-compete clauses in its 
employment agreements with its 
employees is unenforceable as a mat-
ter of law, for example, could have 
significant business and financial 
ramifications for the client, such that 
the client may feel that filing an ap-
peal is worth taking on the added 
risks and costs of challenging the 
decision. 

In considering the alternatives 
to an appeal, it is also important to 
keep in mind that the percentage of 
reversals following an appeal is low.  
For this reason, and the many others 
outlined here, the client and attor-
ney should think hard about wheth-
er it may be better to satisfy the judg-
ment outright, or at least attempt to 
make a post-trial settlement offer to 
reduce the amount of the judgment 
in exchange for offering some other 
favorable terms to the judgment 
debtor in lieu of filing an appeal.

A good appellate lawyer, in con-
sultation with the trial lawyer, will 
be best equipped to help weigh all 
of these factors when evaluating 
whether to file an appeal.  Therefore, 
consider consulting with an appel-
late lawyer the next time you and 
your client are confronted with the 
daunting question of:  To appeal or 
not to appeal. 

Endnotes

1. See I.A.R. 11 (governing appeals as 
a matter of right); I.A.R. 12 (governing 
permissive appeals); State v. Tucker, 103 
Idaho 885, 888, 655 P.2d 92, 95 (Ct. App. 
1982) (requirement of perfecting appeal 
within time period allowed by Idaho Ap-
pellate Rules is jurisdictional; appeal tak-
en after expiration of filing period will be 
dismissed).  While this article focuses on 
the factors an attorney should consider 
when evaluating whether to file an ap-
peal primarily in a civil case pending in 
Idaho state court, many of the factors 
discussed in this article equally apply in 
state criminal cases and federal civil and 
criminal cases, with the exception that 
a different set of procedural rules and 
statutes apply in those cases.  In federal 
court, for example, appeals from final 
judgments are governed by 28 U.S.C. § 
1291, and permissive appeals are gov-
erned by 28 U.S.C. § 1292.
2. In Idaho state court, a party has 42 
days following entry of a final judgment 
or order to file an appeal as a matter of 
right, I.A.R. 14, and 14 days from entry 
of an order or judgment appealed from 
to file a motion for permissive appeal.  
I.A.R. 12(b).  In federal court, a civil liti-
gant has 30 days following entry of the 
final judgment or order to file an appeal 
as a matter of right, Fed. R. App. P. 4(a)
(1)(A), unless one of the parties is the 
United States or a governmental agency 
or officer sued in certain capacities, in 
which case the party has 60 days to file 
the appeal following entry of the final 
judgment or order.  Fed. R. App. P. 4(a)
(1)(B).  A criminal defendant in federal 
court has only 14 days following entry 
of the appealable judgment or order to 
file an appeal.  Fed. R. App. P. 4(b)(1)(A).  

  

The stigma of being in litigation can also negatively affect  
a business’s reputation or goodwill, as well as a business’s  
ability to obtain insurance coverage or financial backing. 
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But if the government seeks to appeal in 
a federal criminal case, the government 
has 30 days following entry of the final 
judgment or order to file its appeal.  Fed. 
R. App. P. 4(b)(1)(B).
3. See McLean v. Cheyovich Family Trust, 
153 Idaho 425, 430, 283 P.3d 742, 747 
(2012) (recognizing general rule that 
appellate court will not consider argu-
ments raised for first time on appeal); 
Dodd v. Hood River Cnty., 59 F.3d 852, 863 
(9th Cir. 1995) (same).
4. Stibal v. Fano, 157 Idaho 428, 432, 337 
P.3d 587, 591 (2014); Husain v. Olympic 
Airways, 316 F.3d 829, 835 (9th Cir. 2002). 
5. Guzman v. Piercy, 155 Idaho 928, 934, 
318 P.3d 918, 924 (2013); Husain, 316 
F.3d at 835.
6. Hurtado v. Land O’Lakes, Inc., 153 
Idaho 13, 16-17, 278 P.3d 415, 418-19 
(2012).  See Chappel v. Laboratory Corp., 
232 F.3d 719, 725-26 (9th Cir. 2000) (de-
cision whether to allow amendment of 
pleadings rests in trial court’s discretion, 
which is reviewed on appeal for abuse of 
discretion).
7. Booth v. State, 151 Idaho 612, 617, 
262 P.3d 255, 260 (2011); Lim v. City of 

Long Beach, 217 F.3d 1050, 1054 (9th Cir. 
2000).
8. When reviewing a trial court’s grant 
of summary judgment, for example, the 
appellate court “exercises free review in 
determining whether a genuine issue 
of material fact exits and whether the 
moving party is entitled to judgment 
as a matter of law.”  Robinson v. Mueller, 
156 Idaho 237, 238, 322 P.3d 319, 320 (Ct. 
App. 2014); Szajer v. City of Los Angeles, 
632 F.3d 607, 610 (9th Cir. 2011).  Com-
pare Coghlan v. Beta Theta Pi Fraternity, 
133 Idaho 388, 398, 987 P.2d 300, 310 
(1999) (recognizing standard for review-
ing dismissal for failure to state a cause 
of action pursuant to Rule 12(b)(6) is 
same as standard for reviewing grant of 
summary judgment); Knievel v. ESPN, 393 
F.3d 1068, 1072 (9th Cir. 2005) (same).  
9. See, e.g., I.A.R. 12.2, which provides 
that an appeal from an order terminat-
ing parental rights or denying an adop-
tion bypasses the district court and goes 
directly to the Idaho Supreme Court, 
where the appeal will be processed on 
an expedited basis with oral argument 
occurring within 120 days from when 
the notice of appeal is filed with the dis-

trict court.

10. See I.A.R. 13(b)(15) (providing for stay 
of execution or enforcement of money 
judgment on appeal upon posting of 
cash deposit or supersedeas bond); I.C. § 
28-22-104(2) (governing post-judgment 
interest).
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The Benefits of Engaging an Experienced and Skilled Appellate Lawyer
Christopher Pooser   

While proceedings before the trial court are meant  
to determine the case on the merits, an appeal examines  

the trial court record for prejudicial error. 

s specialization of the 
law grows in Idaho, 
there is a greater empha-
sis on appellate advocacy 
as a distinct and unique 

practice area.  That is evident from 
the formation of the Idaho Appel-
late Practice Section in April 2014.  
There also is a growing number of 
Idaho attorneys who label them-
selves “appellate lawyers.”  

Many Idaho trial lawyers never-
theless continue to handle their own 
appeals alone without involving a 
lawyer experienced and skilled in ap-
pellate practice.  This article explores 
the risks of cradle-to-grave lawyering 
and the benefits of engaging an ex-
perienced appellate attorney.  

Certainly many trial lawyers 
are also excellent appellate lawyers, 
but there is no question that a trial 
and an appeal are fundamentally 
different and require different per-
spectives and strategies for success.  
Consider the findings from a recent 
study that examined civil appeals 
in the United States Court of Ap-
peals for the Ninth Circuit.1  One 
of the questions the authors asked 
was whether there is a connection 
between a lawyer’s appellate experi-
ence and success on appeal.  

To find the answer, the authors 
randomly selected and analyzed 
Ninth Circuit civil decisions issued 
between 2010 and 2013.2  They also 
considered the appellate experience 
of lead attorneys by measuring the 
number of their appearances in fed-
eral appeals in the prior 10 years.3  
The study found a direct connec-
tion:  greater experience in appellate 
work correlated to greater success on 
appeal.4   

An appeal is not a trial

Why is that?  Simply put, [a]ppel-
late advocacy is a different area of the 

law.5  While proceedings before the 
trial court are meant to determine 
the case on the merits, an appeal 
examines the trial court record for 
prejudicial error.  In other words, the 
trial level is an opportunity to devel-
op the facts and convince a judge or 
jury who should prevail based on the 
controlling law.  The focus on appeal 
is narrower:  were there mistakes in 
the trial court that changed the out-
come of the case?  

Because appellate advocacy is 
far different than advocacy at the 
trial level, there are advantages to 
involving an experienced appel-
late lawyer.  Working with the trial 
lawyer — whether to consult or 
prepare the appeal — an appellate 
lawyer will best position the cli-
ent’s case for success on appeal.  

The benefit of understanding 
the standard of review 

The benefits of working with an 
experienced appellate lawyer start 
with understanding the limited role 
of the appellate courts and the na-
ture of appellate decision-making.  
The change in orientation from trial 
to appeal means the appellate court, 
in searching for error, can only view 
the case through the lens and guide-
lines of the standard of review.  

The standard of review deter-
mines how much deference the ap-

pellate court will give the trial court.  
A trial court’s exercise of discretion 
must be upheld unless that discre-
tion was abused.  Its findings of fact 
must be accepted if supported by 
substantial evidence.  Only on ques-
tions of law can the appellate court 
exercise independent (or de novo) 
review.

Given the vital importance of the 
standard of review, an experienced 
appellate lawyer will focus on how 
the standard of review impacts the 
appellate court’s review and deci-
sion as to each issue.  More often 
than not, the standard of review is 
decisive to the issues on appeal.  

An experienced appellate law-
yer also knows that an error, even if 
egregious, will not result in reversal 
unless the appellate court finds the 
error was prejudicial — the error 
must have changed the outcome 
of the case such that it caused sub-
stantial harm to the appellant.  At 
times, prejudice is so inherent that 
it is easily identified.  More often, 
prejudice is not so clear and requires 
a thorough review of the entire trial 
record.

The benefit of objectivity

There also is value in a second, 
unbiased opinion.  Trial lawyers of-
ten live with a case for years.  They 
may review the case from the per-

A
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spective (and with the personal at-
tachment) of having lived it with 
the client.  Trial lawyers may also 
become convinced of their client’s 
position and unwittingly review the 
case with “tunnel vision.”6  

Involving an experienced appel-
late lawyer helps eliminate that risk.  
An appellate lawyer has the advan-
tage of reviewing the case just as the 
appellate court will — by reading 
and studying the filings and tran-
scripts that make up the trial record.  
Looking at the case in that way al-
lows an appellate lawyer to review 
the proceedings before the trial 
court objectively, without precon-
ceived notions or bias. 

The ability to view the case from 
the same position as the appel-
late court is a benefit that extends 
throughout the appellate process 
— one that ideally begins well be-
fore a notice of appeal is filed.  Once 
the trial court enters the judgment, 
whether the client was successful 
or not, the question must be asked:  
how strong is the client’s position 
considering the standard of review?  
An appeal can be time consuming 
and lengthy and inflates an already 
costly process.  Working with the 
trial lawyer, the appellate lawyer can 
fully and objectively advise the cli-
ent about the merits of appealing or 
cross-appealing. 

A client who lost at trial must de-
cide whether to appeal and evaluate 
the merits of the underlying judg-
ment, the practical and financial bur-
dens of an appeal, and the chances 
of success on appeal.  Conversely, if 
successful at trial, the client must 
ask the same questions and decide 
whether to stand fast and defend 
the appeal or seek a settlement.  And 
once a notice of appeal is filed, as a 
respondent, the client must quickly 
consider the consequences of filing 
or not filing a cross-appeal.7  

The benefit of knowing the  
technicalities of appellate procedure

An experienced appellate lawyer 
will also have a detailed understand-
ing of the rules that govern appel-
late procedure.  The rules vary by 
appellate court, and many courts 
have adopted internal guides or have 
unwritten rules and customs that 

task.  Nevertheless, it is critical to un-
derstand the basis of the trial court’s 
or jury’s decisions and the impact of 
those decisions. 

Understanding the trial record is 
also necessary to select and shape the 
strongest arguments on appeal in 
light of the standards of review.  The 
parties have limited opportunities 
to present those arguments and con-
vince the appellate court that preju-
dicial error did or did not occur dur-
ing briefing and oral argument.9    

The briefs are the appellate 
court’s first impression (and some-
times only impression) of the case 
and carry most of the load on appeal.  
An appellate lawyer appreciates that 
appellate briefs “receive greater judi-
cial scrutiny than trial level points 
and authority.”10  The audience is 
a panel of justices or judges, sup-
ported by a team of law clerks and 
sometimes staff attorneys.  Each per-
son will study the briefs closely and 
without the time pressure imposed 
on the trial judge.  

The close scrutiny means the ap-
pellate court will uncover mischar-
acterizations of the facts, misstate-
ments of law, and errors in reason-
ing.11  The appellate court’s research 
could also reveal legal authority that 
counsel missed or dangerously chose 
not to bring to the court’s attention.  

The benefit of framing and  
arguing the issues in a  
persuasive and compelling way

It is also important to note what 
appellate briefing and oral argument 
should and should not be.  An ap-
pellate brief is not a trial brief and 
cannot simply rehash the same argu-
ments presented to the trial court.  
And what may be effective oral ad-
vocacy before a jury may be off-put-
ting, if not counterproductive, to an 
appellate court.  

An experienced appellate law-
yer will focus on showing the pres-
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are known only to experienced at-
torneys, former law clerks, and court 
staff.    

Ensuring compliance with the 
technicalities of appellate procedure 
is important because preserving the 
right to appeal does not end with 
trial.  Key issues — and perhaps even 
the right to appeal — can be lost if 
the record before the trial court is 
not properly prepared or the legal 
arguments in the briefs are not prop-
erly presented.8  

The benefit of a thorough and 
focused review of the case

Because the trial record tells the 
story on appeal, an experienced ap-
pellate lawyer will thoroughly re-
view the record — often a laborious 
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ence or absence of prejudicial error.  
The appellate brief must accurately 
describe the trial record, frame the 
issues based on the standards of re-
view, and organize and structure the 
argument in a persuasive and com-
pelling way — and do so in writing 
that is clear, succinct, and readable.  
Because the appellate courts not 
only apply the law but interpret it, 
there is also an expectation on ap-
peal that counsel will perform addi-
tional research to fully develop the 
controlling law.12  The briefs give the 
parties that opportunity.  

The legal analysis required is nec-
essarily broader and must consider 
the implications of the parties’ legal 
positions, the interrelationship be-
tween different legal concepts, and 
how the ruling the party seeks fits 
with existing case precedent.13  It is 
also important to recognize the limi-
tations of your case and to play the 
devil’s advocate and assume the po-
sition of the other side.  In doing so, 
an experienced appellate lawyer will 
closely analyze and anticipate the 
hard questions the appellate court 
may ask — all while understand-
ing the inclinations of the appellate 
court who will decide the appeal.  
That familiarity is useful, whether 
preparing the appellate brief or pre-
senting oral argument.      

The benefits of an appellate  
perspective at the trial level  

The benefits of engaging an ex-
perienced appellate lawyer are not 
limited to the appeal itself.  Actions 
taken (or not taken) at the trial level 
can make or break a later appeal.  

Involving an appellate lawyer ear-
ly on in a trial helps ensure the rel-
evant facts and legal issues are care-
fully developed and presented and a 
complete trial record is preserved for 
appeal.  Working closely with trial 
lawyers, appellate lawyers consult on 
litigation strategy and prepare pre-

trial motions, jury instructions, and 
post-trial motions — all with an eye 
on the trial record and applicable 
standards of review to successfully 
develop or defend an appeal.  

But an appellate lawyer’s goal at 
the trial level is not just preserving 
issues for appeal.  Equally important 
is prevailing on key issues before the 
trial court and ultimately obtaining a 
favorable judgment.  A respondent’s 
chances of successfully defending an 
appeal are far greater than an appel-
lant’s chances of showing prejudi-
cial error.  Experience indicates that 
an appellate perspective at the trial 
level increases the chance of success 
before the trial court and on appeal 
and, in some cases, positions the case 
in such a way that no appeal is filed.    

All in all, it is not surprising that 
trial and appeal require different 
perspectives and strategies for suc-
cess.  As the United States Supreme 
Court has recognized, “[t]here can 
hardly be any question about the 
importance of having the appellate 
advocate examine the record with a 
view to selecting the most promising 
issues for review.”14  

Engaging an experienced and 
skilled appellate lawyer — simply 
to consult with or to prepare the ap-
peal — can improve the chances of 
success on appeal or perhaps prevent 
a client from throwing good money 
after bad where the odds of success 
are long.  
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What to Bring to an Appellate Oral Argument, and Why
Syrena C. Hargrove   

I begin developing the most difficult questions  
and answers by reviewing my notes  

from the brief-writing process. 

udges schedule oral argu-
ment because they have 
questions.  Difficult ques-
tions.  And they want our 
help answering those ques-

tions before they decide the case.  It 
sounds simple, doesn’t it?  And in 
some ways, it is simple.  As an observ-
er of the Ninth Circuit for the last 
18 years, however, I’ve seen a good 
many very intelligent people make 
it very complicated, and sometimes 
painful.  Here are my suggestions 
about what to bring to oral argu-
ment.  As I discuss what to bring and 
why, I will offer some suggestions on 
how to prepare and how to keep the 
focus on the difficult and interesting 
questions at hand.  Although I focus 
on what I know – the Ninth Circuit 
– many of these suggestions should 
apply more broadly.   

What to bring:  
1.  The record on appeal (the 

Excerpts and Supplemental Ex-
cerpts in the Ninth Circuit), in a 
readily accessible form, and the 
briefs.  Judges often want help find-
ing important facts in the record, 
either because they want those facts 
themselves or because they want to 
highlight certain facts for their col-
leagues.  Thus, you need the record 
on appeal available to you, either 
in electronic or paper form, during 
argument.  You also want to have a 
good sense of where things are in 
the record.  I have seen judges excuse 
people from continuing to search 
for a certain fact in a record after a 
search has gone on for some time.  
But I have never seen judges excuse 
someone who did not bring the re-
cord or who did not begin to look 
for a cite when asked.  I also always 
bring the briefs, though I seldom re-
fer to them during argument.  I place 
both the briefs and the record on 
counsel table, so I can retrieve them 

if necessary.  I also make a point of 
memorizing particularly important 
record citations.  

2.  A bench book.  Many of the 
judges will have their own bench 
books with all the important author-
ity in them.  I thus come prepared 
with my own.  It includes the major 
cases, rules, statutes, and regulations 
that control the arguments in the 
case.  If a judge wants to discuss a cer-
tain section or quotation, I find that 
I am able to have a more engaging 
conversation if I can read the section 
myself.  I have moved from a paper 
format to an electronic one, using 
my iPad, recently.  I find that I must 
practice using the electronic bench 
book a bit more in order to feel com-
fortable.  

Note that you only need to con-
cern yourself with authorities that 
you or the opposing party cited in 
the briefs or, in the federal system, 
in a Federal Rule of Appellate Pro-
cedure 28(j) letter.  You may not dis-
cuss previously un-raised authority 
at oral argument.  If you find new 
relevant authority before argument, 
you must let the court and the op-
posing party know in advance of 
the argument, and ideally well in 
advance.  

3.  Three or four points to make 
before you sit down.  I write three 
or four points randomly around the 
one piece of paper I bring up to the 

podium with me.  I purposefully do 
not list the points in any particular 
order.  This reminds me that they 
can come up at any time and that I 
am not giving a linear presentation; 
I am answering questions and work-
ing in my points as I can.  I also use 
my points as transitions.  If there 
is a break in the conversation, I get 
things going again by making one of 
my points.  (Note that these points 
may overlap with the best answers 
to the most difficult questions, listed 
below).  

4.  Any conceptual tools or visu-
al aids included in the brief or that 
you want for your own reference.  
If a chart, graph, map, or timeline 
helped you understand the case, you 
may have included it in your brief.  
If you did, you will want it at your 
fingertips to help you answer ques-
tions.  Sometimes, I also make notes 
for myself in a graph or timeline 
form.  This helps me recall facts and 
arguments without lengthy written 
explanations.   

5.  A good idea of how to an-
swer the most difficult questions 
in your case.  I begin developing 
the most difficult questions and an-
swers by reviewing my notes from 
the brief-writing process.  I particu-
larly look at what concerned me the 
very first time I read my opponent’s 
brief – initial impressions I made a 
point of recording at the time, with 

J
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oral argument in mind.  I write 
down the concerns I had, try to ex-
trapolate upon them, and then come 
up with short, written answers, using 
my brief.  Then, I plan a moot court.  

A moot court does two primary 
things for me.  First, it spurs me to 
prepare my thoughts and my materi-
als, and to practice with what I have 
prepared.  A bench book is only use-
ful during a real argument, for exam-
ple, if you know how to find things 
in it quickly.  And that requires prac-
tice.  Second, a moot court makes me 
get out of my own head and engage.  
I have found no better aid to prepa-
ration.  

I ask three people to act as judg-
es, to read the briefs critically, to try 
and be convinced by the other side’s 
brief, and to ask me as many tough 
questions as they can for as long as 
they are willing (or at least 30 min-
utes).  I try to recruit one or two 
people who are not familiar with the 
case or the area of law, as well as one 
who is.  I have found that it’s easier 
for someone who is not involved to 
start fresh, to see anything that is not 
clear from the briefs, and to play the 
role of devil’s advocate.  I like having 
someone who is familiar with the 
area of law as well, however, so I have 
a partner in formulating the best an-
swers to the difficult questions when 
I get feedback at the end.    

Finding or convincing people to 
challenge the way you are thinking 
and to put you on the spot is some-
times difficult, particularly for those 
who are very senior and for those in 
an office in which everyone practices 
within a specialized area of law.  I 
have seen brilliant, very senior at-
torneys who seemed unprepared 
for — and unused to  —  real chal-
lenges to their reasoning when con-
fronted by such challenges at oral 
argument.  And I have participated 
in moot courts where everyone in 
my office is, no surprise, thinking 

like a prosecutor.  People need some 
prodding to step out of their usual 
ways of thinking.  So it is worth tak-
ing the time to explain to colleagues 
what you need from them:  real chal-
lenges to your thinking.  It’s even 
worth explaining why you need this 
from them:  You do not want to be 
the emperor with no clothes.  

6.  An understanding of what 
you can concede.   As you identify 
the most difficult questions in your 
case and figure out the best way to 
phrase your answers to them, you 

answering any other questions the 
judges may have, including cordial 
“softballs.”  Convention requires that 
you begin as though you are making 
a linear presentation, but make no 
mistake:  You are not making a lin-
ear presentation.  When you begin, 
you are merely helping to remind 
the judges what the case is about 
so they may ask the questions they 
need answered.  Thus, when a judge 
asks a question, you need to be quiet, 
listen closely, and do your very best 
to answer.  Likewise, if a judge asks a 
questions that calls for a “yes” or “no” 
response, provide one.  You can ex-
plain your answer afterwards.  And, 
if you have practiced your points 
enough, you can easily link from an 
answer to a point you want to make.    
After you have made your three or 
four points and answered all the 
questions, you have done your job 
and it is time to sit down.  

I remind myself of the two things 
that are most difficult for me with 
two notes on the top of the page I 
bring up to the podium with me.  I 
write “zip it” to remind myself to be 
quiet, to go with whatever the judge 
is asking, and not to overlap my 
words with a judge’s.  And I write 
YES/NO in large letters at the top 
of the paper.  It confounds me how 
difficult it is to this day to answer a 
“yes” or “no” question with a “yes” or 
a “no.”  I like having a reminder.   

8.  Knowledge of the standards 
of review, especially if they are 
deferential.  The standard by which 
the appellate court reviews the dis-
trict court’s decisions may well de-
termine the outcome of an appeal.  
And regardless, the standard frames 
the court’s inquiry.  Thus, standards 
of review are a common subject of 
questions.  Indeed, if you are argu-
ing against a deferential standard, 
the question of how you overcome 
it will likely be one of your most dif-
ficult to answer.  You’ll need to ac-
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explain to colleagues what you 

need from them:  real challenges 
to your thinking. You do  

not want to be the  
emperor with no clothes.  

will naturally identify what facts and 
legal propositions are vital to your 
argument.  If you go one step further 
and identify what is not vital to your 
argument, you will be in an excel-
lent position to concede points that 
do not matter.  If you can do this, 
you will gain credibility and save 
precious time for what does matter. 

7.  The right attitude.  You are 
present at an oral argument in order 
to be supremely helpful to the judg-
es and to your client, by answering 
the most difficult questions about 
your case as well as you can, and by 
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knowledge the deference due, and 
then explain why your argument 
nonetheless overcomes that defer-
ence and satisfies the standard.  

When there are four or more is-
sues, I generally bring a list of all the 
issues, their accompanying standards 
of review, the most important record 
citations, and the best case in sup-
port of my argument for each issue.  
Among the most common questions 
at oral argument, after standards of 
review, are where record support 
may be found for a point and which 
case best supports an argument.  I 
like having those things at my fin-
gertips.  

9.  The beginning and end of 
the argument, and some stock an-
swers for tricky questions in the 
middle.  I find it helpful to know 
how I will begin and end, and to 
have some responses for awkward 
situations.  

When the presiding judge indi-
cates that you may begin, say: “May 
it please the Court,” introduce your-
self, and identify the party you repre-
sent.  This is simply what’s expected.  

If you can’t find something in the 
record, and you’ve tried, or if you 
just don’t know an answer to a ques-
tion, you may say: “I do not know, 
your honor, but I can find out and 
submit the answer to the Court.”  

If the record does not contain an 
answer to a question, you may say: 
“The record is silent on that ques-

tion, your honor.”  (And then, if you 
know the extra-record answer and 
wish to share it:  “I do know the 
answer, however, and am happy to 
share it if the Court wishes. . .” )

When there are no more ques-
tions from the bench and you have 
made the three or four points you 
want to make, sit down and submit!  
I generally say:  “If there are no fur-
ther questions, I will rest my case 
and request affirmance [or whatever 
relief we’re seeking].”  

Appellate argument is one of my 
favorite parts of practicing law.  I pre-
pare for it as I would an oral exami-
nation — by identifying the most 
important and difficult questions, 
developing and vetting answers to 
those questions, brushing up on the 
record and memorizing the most 
important record citations, under-
standing the authority that supports 
my arguments, and by preparing and 
bringing materials that will help me 
engage with the court and provide 
responsive answers.  Once present 
in the courtroom, however, I think 
of oral argument as a special kind 
of conversation.  There are some 
odd — and one-sided — rules:  for 
example, the court may interrupt at 
any time; the attorney, in contrast, 
should strive not even to overlap a 
word with the court.  But the goal 
of the argument is to participate in a 
give and take that is conversational, 
guided both by the judges’ questions 

and the advocate’s ability to respond 
to them in a way that places the most 
important points squarely before 
the court.  By coming to argument 
prepared with the things described 
above, you should be ready to en-
gage the judges in an interesting, fo-
cused, and productive conversation.  

About the Author 

Syrena C. Hargrove is an Assis-
tant U.S. Attorney for the District of 
Idaho.  She has overseen appeals in that 
office since 2008.  
She clerked for two 
appellate judges:  
the Honorable Ste-
phen S. Trott and 
the Honorable T.G. 
Nelson.

• 29 years of Litigation and Mediation Experience

• Past President of Idaho State Bar, 2011

• On Federal and State Mediation Rosters

Ferguson Durham, PLLC
223 N. 6th St., Ste. 325 fergusonlawmediation.com
Boise, ID 83702 daf@fergusondurham.com

(208) 345-5183

Deborah A. Ferguson 
Effective mediation 

  
 
 
 
Teressa Zywicki, J.D.   
Legal Research Specialist – 25+ years of experience 
Expert at online searching  
Access to national database 

Phone: 208.724.8817 Email: tzywicki@cableone.net 

  

The goal of the argument is to 
participate in a give and take that 
is conversational, guided both by 

the judges’ questions and the  
advocate’s ability to respond.



34  The Advocate • August 2015

Preserving Issues for Appeal: Leaving Breadcrumbs for the Way Home
Stephen Adams
Brian Dickson 

  

If an objection or discussion of an issue occurs off the record,  
in chambers, or is otherwise not adequately recorded, the appellate 

court cannot properly review any potential errors in the ruling. 

ome of the most horrify-
ing words an attorney can 
read are that an issue “will 
not be considered on ap-
peal.” These words can ap-

pear in both civil and criminal ap-
pellate opinions, and can result from 
failing to comply with appellate 
rules or to adequately preserve an is-
sue for appellate review. This article 
provides guidance on how attorneys 
can avoid those words and, instead, 
properly preserve appellate issues in 
both the civil and criminal contexts, 
primarily in Idaho state courts.1  

Rules applicable to both  
civil and criminal cases

Following the rules to bring 
an appeal.  The simplest method 
for bringing an issue to the atten-
tion of an appellate court is also the 
most common: follow the path out-
lined in the rules. This starts with 
the pleadings. Idaho Rule of Civil 
Procedure 8 does not require much 
from parties in the way of pleading, 
but it does at least require, “a short 
and plain statement of the claim 
showing that the pleader is entitled 
to relief,” or a statement “in short 
and plain terms [of] the defenses to 
each claim asserted.”2 As the Idaho 
Supreme Court stated, “we will only 
consider the causes of action alleged 
in the complaint, not causes of ac-
tion that could have been alleged 
under the facts presented, but were 
not.”3 Thus, if you want a claim or 
defense considered on appeal, put it 
in the pleadings.

The next step to preserve an issue 
is to at least present it to the lower 
court.4 As the Idaho Supreme Court 
has said repeatedly, it “will not con-
sider arguments raised for the first 
time on appeal.”5 Some issues, such 
as the correctness of an evidentiary 

objection, require not just mere pre-
sentation to the lower court but an 
actual adverse ruling before the ap-
pellate courts will address them.6 

Trial counsel should also strive to 
make an adequate appellate record.  
The appellate courts can only review 
the cold record, and so if an objec-
tion or discussion of an issue occurs 
off the record, in chambers, or is 
otherwise not adequately recorded, 
the appellate court cannot properly 
review any potential errors in the 
ruling. For example, in Bach v. Miller, 
the Idaho Supreme Court refused to 
address issues because the appellant 
had failed to include those issues in 
the record.7 “On appeal, the party 
challenging the decision below has 
the burden of showing error in the 
record.”8 The best way to ensure this 
is to make sure the relevant docu-
ments get into the trial court’s file.9 
If a document is not in the file, it is 
difficult (if not impossible) to get it 
in front of the appellate court later.10 

Likewise, in W. Cmty. Ins. Co. v. 
Kickers, Inc., the relevant documents 
were not included in the appellate 
record, and the Court noted spe-
cifically it would not consider the 
documents unless they were part of 
the record, or later added in by mo-
tion.11 When the appellant tried to 
get the documents in front of the Su-
preme Court’s eyes by attaching the 
documents to the appellate brief,12 

the Supreme Court refused to con-
sider the documents.13 Trial counsel 
should also make a record when the 
trial court refuses to admit evidence 
at trial.  Failure to make a record of 
what that evidence would have been 
will negatively impact the client’s 
chances on appeal.14

 After the issues have been pre-
sented to the lower court, the next 
step is to obtain an appealable order 
or judgment. Idaho Appellate Rule 
11(a) sets forth the types of appeal-
able orders. The primary method of 
appeal is to obtain a final judgment. 
“Only final judgments are appeal-
able as a matter of right.”15 Other 
methods of obtaining an appeal 
include obtaining a Rule 54(b) cer-
tificate from the district court,16 or 
obtaining a permissive appeal under 
Idaho Appellate Rule 12.

 Once a party has an appealable 
judgment, or is otherwise permitted 
to appeal, the party must file a notice 
of appeal or cross appeal.17 Although 
the notice of appeal must contain a 
preliminary statement of issues on 
appeal, “any such list of issues on ap-
peal shall not prevent the appellant 
from asserting other issues on ap-
peal.”18 

 Finally, a party should ensure 
the record contains everything upon 
which the party will rely. Idaho Ap-
pellate Rule 28 specifies what is au-
tomatically included in the record.  

S
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Parties can, however, request the 
inclusion of additional documents, 
either in their notice of appeal19 or 
by filing a subsequent request or mo-
tion.20 Appellate courts may not con-
sider issues for which there are no 
supporting documents in the record.  
It is worth noting that the rules for 
creating a record in the 9th Circuit 
are significantly different from Ida-
ho state rules, and those rules should 
be examined before practice in the 
9th Circuit.21 

Other methods to  
obtain appellate review 

 Although the best practice is to 
first raise an issue in the lower court, 
certain issues, such as mootness, 
standing, or subject matter jurisdic-
tion, can be raised for the first time 
on appeal.22

 Additionally, a respondent may 
be able to raise its own issues with-
out filing a cross appeal by request-
ing affirmance on different grounds 
or asking the appellate court to ad-
dress issues not decided by the lower 
court.23 When attempting to raise 
issues without filing a cross appeal, 
however, the respondent should take 
care to properly brief the issue, as 
outlined below. “Merely referring 
this Court to the party’s brief filed in 
the trial court does not comply with 
Rule 35(a)(6).”24 That being said, not 
filing a cross appeal may result in an 
issue not being addressed.25  A party 
should thus analyze whether a cross-
appeal is necessary to preserve an is-
sue. Even if it seems excessive for a 
respondent to file a notice of appeal 
(or cross-appeal) on minor issues, 
discretion is the better part of valor; 
taking that step could ensure preser-
vation of the issue and save you from 
those words you don’t want to hear.  

Rules for briefing

 To adequately preserve an issue, 
parties also must carefully follow 

the briefing rules addressing length, 
content, and arrangement of briefs, 
among other things, set forth in 
Idaho Appellate Rules 34 and 35. 
Failure to comply with the rules con-
tained therein can be disastrous. For 
example, in a string of cases brought 
by the same pro se litigant, the Su-
preme Court repeatedly knocked 
out issues on appeal purely because 
of failure to comply with Rule 35.26 
However, it’s not just pro se litigants 
who suffer the effects of this rule; it 
can happen to represented parties 
just as easily.27

address an issue raised only in the 
reply brief.”30 Thus, if you want the 
Supreme Court to consider an issue, 
put it in the opening brief and sup-
port your position with citations to 
the record and authority. Raising it 
in a reply brief or at oral argument 
will be too late.31

Preservation issues unique 
to the criminal appeal

The fundamental error stan-
dard.  In the criminal context, pre-
serving error in the lower court is 
critical because if an error is unpre-
served, it may only be reviewed on 
appeal under the plain error stan-
dard in federal courts or the funda-
mental error standard in Idaho state 
courts.  The federal plain error stan-
dard requires the appellant to show 
that there was “(1) error, (2) that is 
plain, and (3) that affects substantial 
rights.  If all three conditions are met, 
an appellate court may then exercise 
its discretion to notice a forfeited 
error, but only if (4) the error seri-
ously affects the fairness, integrity, 
or public reputation of the judicial 
proceedings.32  

Idaho’s fundamental error test is 
similar to the federal plain error test, 
but it is distinct because, as the Ida-
ho Supreme Court has pointed out, 
Idaho’s criminal rules do not have 
an equivalent to Fed. R. Crim. Pro. 
52(b), which is the basis for the plain 
error review.33  This portion of the 
article is going to focus on Idaho’s 
fundamental error test under State v. 
Perry.34

Under Perry, the appellant must 
show three things:  (1) that one or 
more of his unwaived constitutional 
rights was violated; (2) that the error 
is clear or obvious from the face of 
the record; and (3) that the error af-
fected the outcome of the proceed-
ings.35

The first prong of the Perry test 
has two elements.  First, the error has 
to impact a constitutional right.  This 

  

It is worth noting that the rules 
for creating a record in the 9th 

Circuit are significantly different 
from Idaho state rules, and those 
rules should be examined before 

practice in the 9th Circuit.21 

All appellate opening briefs, of 
whatever nature: 
l must contain certain headings and 
subsections; 
l cannot exceed 50 pages; and
l must cite “to the authorities, stat-
utes and parts of the transcript and 
record relied upon” or risk the Court 
choosing not to consider the argu-
ment.28

Similarly, parties must raise is-
sues on appeal at the proper time. “A 
reviewing court looks to the initial 
brief on appeal for the issues pre-
sented on appeal,”29 and, “will not 
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means that violations of statutes or 
other rules, such as the rules of evi-
dence, will not be reviewed unless 
they are preserved, no matter how 
clear the violation might be.36  Sec-
ond, the constitutional right has to 
be unwaived.  Thus, an invited error 
argument can derail a claim of fun-
damental error.37  However, it may 
still be possible to raise the violation 
of a right that was “forfeited” (i.e., 
the right was not timely invoked) as 
fundamental error.38 

Under the second prong of the 
Perry test, the appellant must be 
able to show that the error is “clear 
and obvious” from the record.  This 
means that the appellant cannot base 
his claim of error on evidence that is 
not in the appellate record.39 There 
also cannot be an open question of 
whether the decision not to pursue 
the issue was a strategic decision by 
trial counsel, or an open question of 
law on the issue.40

Although the first two prongs are 
challenging to establish, the third 
prong of the Perry test is, perhaps, 
the most difficult hurdle for an ap-
pellant to overcome.  Ordinarily, 
for a preserved issue, when the de-
fendant shows error, the State bears 
the burden of proving that the er-
ror is harmless beyond a reasonable 
doubt.41  For an unpreserved error 
raised under Perry, however, that bur-
den shifts.  The appellant must show 
there was a reasonable possibility 
that the error contributed to the ver-
dict in the case.42  

The impact Perry can have 

Two recent decisions from the 
Idaho Court of Appeals demonstrate 
the enormous impact this shift in 
the burden of proof can have: State 
v. Moffat43 and State v. Moad.44  In 
both cases, the defendant alleged a 
violation of his right to be free from 
double jeopardy because he had 
been convicted for two separate of-
fenses arising from the same course 

of criminal conduct.  In Moffat, the 
appellant had preserved the issue 
with a motion to dismiss, and the 
Court of Appeals ultimately found a 
double jeopardy violation.  In Moad, 
however, the defendant raised his 
claim for the first time on appeal 
through fundamental error.  The 
Court of Appeals held, “Even if we 
assume that this claim of error satis-
fies the first two prongs of the Perry 
test in that Moad alleges a violation 
of an unwaived constitutional right 
and that error is clear or obvious 
from the record, he has not met his 
burden to show that the error affect-
ed the outcome of the trial proceed-
ings.”   As such, the Court of Appeals 
affirmed both of his convictions.

Perry by the numbers

The two contrasting results in 
Moffat and Moad show that obtain-
ing relief on a claim of fundamental 
error under the Perry test is extreme-
ly difficult.  Since Perry was issued in 
2010, there have been 130 cases in 
which 231 claims of fundamental 
error have been addressed under the 
Perry test.45  The appellate courts have 
found error or assumed error existed 
in only 65 of those claims.  There 
were also six claims where error was 
conceded.  These statistics mean that 
appellants only surmounted the first 
prong of the Perry analysis in 30.7% 
of fundamental error claims.46  Re-
lief was only granted on 11 of the 65 

claims where error was found, and 
relief was granted in only one of the 
six cases where error was conceded.  
This means that, in 84.5% of claims 
where error was found, the courts 
found that the appellant had not 
shown the error was clear from the 
record or had not shown that the er-
ror prejudiced him.  The bottom line 
is this:  only 4.8% of claims of unpre-
served error have actually satisfied all 
three prongs of the Perry analysis.  

Therefore, trial attorneys in the 
criminal arena should be aware that, 
by not preserving claims of error, 
their clients are unlikely to get relief 
for errors that occurred during the 
trial process.  To protect their clients’ 
interests, trial attorneys should be 
looking for ways to preserve issues.  

Methods to preserve issues

One of the best ways to preserve 
an issue for appeal is by engaging in 
pretrial motion practice.  By filing 
motions in limine to address poten-
tial issues that may arise, attorneys 
can fully argue, and thus, preserve, 
an issue.  

Unfortunately, not all issues can 
be effectively addressed in a pretrial 
motion.  In some cases, the district 
court defers a ruling to see how the 
evidence develops at trial.  Trial at-
torneys should be alert to such rul-
ings because if the attorney does 
not renew her objection at trial, the 
appellate court may hold that there 

  

The two contrasting results in Moffat and Moad  
show that obtaining relief on a claim of fundamental  

error under the Perry test is extremely difficult. 
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was no adverse ruling, and therefore, 
decide that the issue was not pre-
served.47  In such cases, even though 
the issue was partially addressed by 
the trial court, the appellate court 
still will require the defendant-ap-
pellant to show fundamental error 
under Perry.48  

In other instances, the issue will 
not arise until trial.  In those cases, 
the trial attorney needs to make a 
contemporaneous objection to the 
error.  Such objections should be 
specific as to the basis for the claim; 
broad “continuing objections” are 
disfavored.49 

There may be times, such as 
when the issue is an allegation of 
misconduct in closing argument, 
when trial counsel might be loath 
to make a contemporaneous objec-
tion because of the effect the objec-
tion may have on the jury.  Even in 
those scenarios, a contemporaneous 
objection is still the best course.  If 
trial counsel decides not to make 
that contemporaneous objection, 
he/she should consider making the 
objection at the end of the closing 
arguments.  While there appears to 
be an open question as to whether 
this is sufficiently contemporaneous 
to preserve the issue for appeal, such 
an objection at least makes the argu-
ment to the district court and gives 
the client an opportunity to raise the 
issue without having to satisfy Perry’s 
stringent standards.

Finally, trial counsel should not 
shy away from post-trial motion 
practice.  Motions for mistrial or 
judgments not withstanding a ver-
dict allow trial counsel to present 
issues to the district court.  Such mo-
tions also allow trial counsel the op-
portunity to explain that there was 
no strategic reason for not objecting 
to a particular issue, but rather, for 
example, the objection was missed 
amid dealing with all the other as-
pects of trial.  Such admissions ul-
timately benefit the client because, 

even if he/she has to raise the issue 
as fundamental error, that admission 
removes one potential roadblock un-
der the Perry analysis.  And, because 
trial counsel and appellate counsel 
both are trying to serve the best in-
terests of the client, having this sort 
of discussion in the record allows for 
a better, more appropriate resolution 
of potential errors.

Arguing Perry on appeal

Even with best efforts, however, 
there still will be issues that have to 
be raised via fundamental error.  In 
those cases, it will be appellate coun-

most claims are not likely to get past 
the first prong of the test, because 
the standards on all three prongs 
favor respondents, it is worth mak-
ing quality arguments on all three 
prongs.  

Ultimately, the best course is to 
preserve the issue below because 
appellate courts prefer to resolve is-
sues on their merits.50  Perry makes 
it clear that, in the criminal law 
context, the district court should be 
given the first opportunity to resolve 
those issues, and when that does not 
happen, the appellate courts will not 
review the issue except in the most 
stringent circumstances.

Conclusion

In conclusion, preserving an issue 
on appeal starts long before the ap-
peal begins and continues until the 
last brief is filed.  In other words, pre-
serve early and often!  Although this 
may seem like a daunting task, we 
hope this article will serve as a useful 
roadmap when you begin your next 
case so you never have to read those 
dreaded words again.
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Idaho 495, 508, 95 P.3d 977, 990 (2004). 
30. See, e.g., Telford v. Smith Cnty., Texas, 
155 Idaho 497, 502, 314 P.3d 179, 184 
(2013). See also Nunes v. Ashcroft, 375 
F.3d 805, 810 (9th Cir. 2004).
31. Paloukos v. Intermountain Chevrolet 
Co., 99 Idaho 740, 744, 588 P.2d 939, 943 
(1978). 
32. United States v. Cotton, 535 U.S. 625, 
631-32 (2002) (internal quotations omit-
ted).
33. State v. Perry, 150 Idaho 209, 225-26, 
245 P.3d 961, 977-78 (2010).

34. Id.  
35. Id. at 225, 245 P.3d at 977.
36. State v. Parker, 157 Idaho 132, 149, 
334 P.3d 806, 823 (2014).
37. See, e.g., State v. Norton, 151 Idaho 
176, 187, 254 P.3d 77, 88 (Ct. App. 2011).
38. See United States v. Olano, 507 U.S. 
725, 733 (1993).
39. Perry, 150 Idaho at 226, 245 P.3d at 
978.
40. State v. Hadden, 152 Idaho 371, 375, 
271 P.3d 1227, 1231 (Ct. App. 2012).
41. Chapman v. California, 386 U.S. 18, 24 
(1967).
42. Perry, 150 Idaho at 226, 245 P.3d at 
978.
43. 154 Idaho 529, 530-34, 300 P.3d 61, 
62-66 (2013).
44. 156 Idaho 654, 659, 330 P.3d 400, 405 
(2014).
45. These statistics were compiled by the 
author and account for only those cases 
which actually cite to Perry and which 
actually address a claim under the fun-
damental error framework through May 
4, 2015.
46. In assessing 21 other claims, the 
Court analyzed the second or third 
prong of the Perry test without provid-
ing analysis on the first prong.  
47. See, e.g., State v. Manzanares, 152 
Idaho 410, 419-21, 272 P.3d 382, 391-93 
(2012).
48. See, e.g., State v. Everhart, No. 41180, 
2015 WL 161901, at *5 (Ct. App. Jan. 14, 
2015). 
49. Hansen v. Roberts, 154 Idaho 469, 
474, 299 P.3d 781, 786 (2013). 
50. See, e.g., Golay v. 
Loomis, 118 Idaho 
387, 397, 797 P.2d 
95, 105 (1990).
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Excerpts From Idaho Appellate Handbook Show its Usefulness
Stephen Adams
Christopher Pooser 

  

It discusses, among other things, the courts’ structure  
and decision-making process, as well as how cases are set 

for and prepared for hearing. 

his fall, the Idaho Appel-
late Practice Section will 
publish a new edition 
of the Idaho Appellate 
Handbook.  In 14 chap-

ters, the new edition outlines the ba-
sics of practice before Idaho’s appel-
late courts.  Authored by a mix of ap-
pellate practitioners, law professors, 
appellate court staff, and appellate 
and district court judges, the Hand-
book speaks to the practical, everyday 
issues confronting Idaho’s appellate 
attorneys.  Below is a preview of the 
Handbook’s content, introduced by 
some of these very issues.    

Have you ever wondered how 
Idaho appellate courts set their hear-
ing schedule? Chapter 1 of the Hand-
book (authored by Judge David W. 
Gratton of the Idaho Court of Ap-
peals) is an introduction to the Ida-
ho Supreme Court and Idaho Court 
of Appeals, and it discusses, among 
other things, the courts’ structure 
and decision-making process, as well 
as how cases are set for and prepared 
for hearing.  The following selection 
discusses how hearings are set:   

* * *

Hearings

1. Setting cases for hearing 
a. Supreme Court.  Cases are ordi-
narily set for argument in the or-
der of the dates they came at issue, 
unless the Court for either good 
cause shown or on its own mo-
tion, expedites the hearing.  Ap-
proximately four months before 
a term of Court, the Clerk’s office 
prepares a proposed calendar of 
cases then at issue and ready for 
argument.  After the schedule is 
determined and cases selected, the 
Clerk’s office notifies counsel of 
the date and time set. 

b. Court of Appeals.  Approxi-
mately two months before a term 
of Court, the Court will choose 
the number of cases necessary to 
fill the hearing calendar for that 
term and will notify counsel, by 
telephone or email, of the available 
dates and times.  Each case sched-
uled for oral argument is assigned 
to a three-judge panel based on a 
pre-set rotation schedule, taking 
into account cases upon which in-
dividual judges must be recused.  
c. Accommodation.  In schedul-
ing arguments before both Courts, 
an effort is made to accommodate 
counsels’ schedules if practicable.  
If the Courts are traveling to a 
particular geographical area of the 
state, they will hear the cases from 
that region.  

* * *

Though they do not occur in 
every case, occasionally a party will 
need to know how to file a pre-de-
cision motion. These can include 
anything from a request to augment 
the record to a petition for leave to 
file an amicus curiae brief. Chapter 7 
(authored by Cathy Derden, Staff At-
torney for the Idaho Supreme Court) 
addresses the most common pre-de-
cision motions filed with the Idaho 
Supreme Court and addressed by 
the Idaho Appellate Rules (“I.A.R.”).  
The chapter also addresses the most 
common motions that are filed with 
a trial court or administrative agency 
after the notice of appeal has been 

filed, but before any decision has 
been made by the appellate court.  
Here are selections from the chapter 
discussing filing amicus briefs, mo-
tions to stay, and motions to consoli-
date:

* * *

Amicus  curiae  – I.A.R. 8

Any attorney may apply for leave 
of the Supreme Court to appear as 
an amicus curiae in a proceeding, 
generally on behalf of a specific in-
terested client. 

The application must set forth 
the particular employment of the at-
torney making the application, the 
specific interest of the applicant in 
the proceeding, the name of the par-
ty in whose support the amicus cur-
iae would appear, and whether leave 
is sought to appear for the purpose 
of filing an amicus curiae brief only 
or to participate in oral argument as 
well.  No filing fee is required.  The 
application is processed as a motion, 
so all of the provisions for the filing 

T

PRACTICE TIP:  
This application should be made as 
soon as possible after the filing of the 
notice of appeal so any brief can be 
scheduled in the briefing process.  If 
the application is not filed until after 
the normal briefing has been com-
pleted, it is more likely to be denied 
because it will delay the appeal.
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of briefs, statements, and affidavits 
and the standard fourteen-day peri-
od for the filing of opposition apply.  
The rule does not appear to permit 
the filing of a pro se application to 
appear as amicus curiae.  The ruling 
of the Supreme Court on an appli-
cation to appear as amicus curiae is 
in the form of an order that specifies 
the time limit for the filing of any 
amicus curiae brief and also states 
whether leave is granted to partici-
pate in oral argument.

PRACTICE TIP:  
There are no specific criteria set forth 
in the rule, but the applicant should 
state how the applicant will be indi-
rectly affected or have an interest in 
the outcome of the appeal or pro-
ceeding.  In particular, the Court is 
looking for a demonstration that the 
applicant has a different or unique 
perspective or will present the Court 
with information that otherwise is not 
likely to be presented by the parties.  
If a brief is permitted, it should not 
simply reiterate the same arguments 
made by the parties.

Stay by Supreme Court  
during an appeal – I.A.R. 13(g)

The Supreme Court has broad 
authority to determine whether 
there should be a stay of a proposed 
act, a pending action or proceed-
ing, or the enforcement of any judg-
ment, order, or decree during an 
appeal, but I.A.R. 13(g) contains an 
absolute requirement that the party 
first apply to the district court or ad-
ministrative agency for a stay before 
making application to the Supreme 
Court.  If the district court or ad-
ministrative agency denies the appli-
cation for stay, or fails to rule upon 
it for fourteen days, the party may 
then make application to the Su-
preme Court.  The application to the 
Supreme Court may be in the form 
of a request for stay during appeal 
after a stay has been denied by the 
district court or agency, or it may be 

in the form of a request to dissolve a 
stay that was granted by the district 
court or administrative agency.  The 
standard procedure for processing a 
motion, including the fourteen-day 
period for objection, applies to this 
application.

PRACTICE TIP:  
If the motion is urgent—for example, 
a motion to stay a sale—advise the 
Clerk when the motion is filed so that 
the motion is not held for fourteen 
days waiting for a possible objection.

Motion to consolidate

Consolidation of cases can be 
done by the Court on its own initia-
tive or upon a motion of any party.  
A party may request by motion the 
consolidation of various appeals in-
volving the same proceeding below, 
or occasionally separate appeals will 
be consolidated because they involve 
the same legal issue.  A party filing 
a motion for consolidation should 
specify the purposes for which the 
cases are requested to be consoli-
dated.  Separate appeals regarding 
the same proceeding below can be 
consolidated for the purpose of pre-
paring the transcript and record, as 
well as for the filing of briefs and 
oral argument.  If separate cases are 
consolidated, generally they are con-
solidated only for the purpose of 
presenting oral argument.  A simi-
lar motion can be made asking that 
similar cases involving common 
questions of law be set for consecu-
tive oral argument on the same day 
before the Court.

* * *

Sometimes it seems that myste-
rious and magical things happen 
behind the Idaho Supreme Court’s 
closed doors. Most often, it is a very 
simple process that appears strange 
only because the procedure is not 
widely understood. For example, 
how appellate judges are assigned 

cases may seem mysterious because 
the public is not invited to watch. 
But a display case in the lobby of the 
Supreme Court building shows how 
the process works: cases are assigned 
numbers which are written on slips 
of paper, the papers are placed in a 
hopper, and the slips are then drawn 
out of the hopper by law clerks. In 
other words, case assignment is done 
almost literally by pulling numbers 
from a hat. This process is men-
tioned in Chapter 1 of the Handbook. 

But what about another seeming-
ly-mysterious protocol: which court 
will hear the appeal? The following 
selections from Chapter 10 (written 
by Justice Daniel Eismann) address 
this question, in addition to provid-
ing explanations related to oral argu-
ments and post-argument issues.

* * *

Logistics

1. Which court will hear my ap-
peal? All appeals from the district 
court and from the magistrate court 
pursuant to Idaho Appellate Rules 
11.1 and 12.1 go initially to the Su-
preme Court.  The majority of those 
appeals are then assigned to the 
Court of Appeals.  The basis for de-
termining which court will hear the 
appeal is set forth in Idaho Appel-
late Rule 108.  Once the assignment 
is made, the Clerk of the Supreme 
Court will notify you of which court 
will hear your appeal.  If your appeal 
is assigned to the Court of Appeals, 
you can request retransfer to the 
Supreme Court pursuant to Idaho 
Appellate Rule 114.  Appeals to the 
Supreme Court from the imposition 
of a sentence in a capital case and 
from the Industrial Commission or 
the Public Utilities Commission will 
not be assigned to the Court of Ap-
peals.
2. Will my case be set for oral ar-
gument? All appeals retained by the 
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Supreme Court will be set for oral 
argument unless:  (1) all parties stip-
ulate to submission on the briefs and 
the Court approves the stipulation, 
or (2) the Court orders submission 
on the briefs without oral argument.  
If the Court orders that the appeal 
will be submitted on the briefs, any 
party may file a written objection 
within twenty-one days of the order, 
setting forth the reasons why the 
party desires oral argument.  That 
motion will be decided without oral 
argument.  I.A.R. 37(a).

The Court of Appeals may, in its 
discretion, likewise order submis-
sion on the briefs without oral argu-
ment.  If it does so, any party may file 
a written objection within twenty-
one days of the order, setting forth 
the reasons why the party desires 
oral argument.  That motion will 
be decided without oral argument.  
I.A.R. 109.

The day of oral argument

1. Before argument
a. Be in the courtroom before 
your hearing will start.  Be in the 
courtroom at least ten minutes be-
fore oral argument in your case is 
scheduled to begin.  If argument 
on another case is ongoing when 
you arrive, you can enter the court-
room and sit down.  There will be 
a break of about ten minutes be-
tween arguments.  
b. Allocate your time.  Before 
your argument begins, tell the 
court Clerk in the courtroom 
who you are and, if applicable, the 
party you represent.  If you are co-
counsel, tell the Clerk who will be 
presenting the argument.  Each 
side will have 30 minutes for oral 
argument.  The appellant may di-
vide that time between the open-
ing argument and the rebuttal 
argument.  Before the argument 

begins, the appellant must tell the 
Clerk how that time should be di-
vided.
Make sure that your cell phone or 
other electronic device is silenced.

2. After argument
a. What if I misstated some-
thing during my argument?  You 
should file a letter with the court 
correcting your misstatement as 
soon as possible.

Often, one of the most impor-
tant issues in a case is attorney 
fees. The following is a selection 
from Chapter 12 (edited by Brett 
DeLange of the Idaho Attorney 
General’s Office)1 discussing how 
attorney fees must be raised on ap-
peal.

Procedure for claiming attorney fees

1. A claim for attorney fees on 
appeal must be made in the first 
appellate brief. Idaho Appellate 
Rule 41 establishes the procedure 
for requesting attorney fees on 
appeal.  It does not create a right to 
attorney fees.  Any party claiming 
attorney fees on appeal must assert 
the claim for attorney fees as an issue 
on appeal in the first appellate brief 
filed and state the legal basis for 
that claim in the argument section 
of the brief, although the appellate 
court may allow a later claim for 
attorney fees under conditions it 
deems appropriate.  I.A.R. 35(a)(5), 
(b)(5).  At oral argument, the parties 
may argue the legal entitlement to 
attorney fees.  
2. The failure to timely claim 
attorney fees constitutes waiver.
If a party does not request attorney 
fees in its first appellate brief or 
does not brief or provide support 
for a claim to attorney fees, it will be 
deemed to have waived any attorney 
fee claims.  Ball v. City of Blackfoot, 
152 Idaho 673, 678, 273 P.3d 1266, 
1271 (2012) (prevailing party waived 
any claim to attorney fees as a result 
of failing to present any argument 
in support of its request); Bingham v. 
Montane Res. Assocs., 133 Idaho 420, 
427, 987 P.2d 1035, 1042 (1999) (be-
cause party did not raise the issue of 
attorney fees in first appellate brief 
as required by I.A.R. 41, the request 
would not be considered on appeal).  
Where an incorrect statutory basis 

  

If a party does not request 
attorney fees in its first  

appellate brief or does not 
brief or provide support for a 

claim to attorney fees, it will be 
deemed to have waived any 

attorney fee claims. 

b. What if I discover additional 
authority or want to present ad-
ditional argument?  At any time 
before the issuance of the opinion, 
you may supplement your brief 
with additional authority in accor-
dance with Idaho Appellate Rule 
34(f)(1).  You do not need leave of 
court to do so.  At any time before 
the issuance of the opinion, you 
may also augment the authority 
and argument presented in your 
brief in accordance with Idaho 
Appellate Rule 34(f)(2).  How-
ever, such augmentation requires 
permission from the court, which 
will only be granted upon a mo-
tion showing good cause why the 
material was not included in your 
brief.
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for an attorney fee claim is cited ini-
tially, but attorney fees are later re-
quested on correct statutory grounds 
and the opposing party has adequate 
notice of the claim to defend against 
it, it is not error to award fees.  BECO 
Constr. Co. v. J-U-B Eng’rs, Inc., 145 
Idaho 719, 725-26, 184 P.3d 844, 850-
51 (2008).

Statutory authority  
for awards of attorney fees

1. Various statutes authorize attor-
ney fees. There are various statutes 
authorizing the award of attorney 
fees for specific causes of action, 
such as Idaho Code § 6-918A (the 
Idaho Tort Claims Act), Idaho Code 
§ 12-117 (awards for and against 
certain state or local government 
agencies), and Idaho Code § 12-120 
(civil actions for open accounts, cer-
tain commercial actions and cases 
where damages of less than $35,000 

are pled).  In those cases where more 
than one statute authorizes or man-
dates the award of attorney fees, the 
more specific statute applies.  Tomich 
v. City of Pocatello, 127 Idaho 394, 
400, 901 P.2d 501, 507 (1995).  How-
ever, where no specific statute ap-
plies, the statute most often relied on 
by litigants for authorizing an award 
is Idaho Code § 12-121, because it al-
lows the court to award attorney fees 
to the prevailing party in any civil 
action.

* * *

The Handbook represents many 
hours of hard work by authors, edi-
tors, and various subcommittees of 
the Appellate Practice Section. We 
hope the Handbook will be a useful 
resource to the Idaho legal commu-
nity. Available in the fall of this year, 
it may be purchased through the 
Idaho State Bar.

Endnotes
1. The views and analysis expressed in 
this chapter are solely the authors’ and 
should not be considered an expression 
of a legal position, either formal or infor-
mal, of the Office of Attorney General or 
the Attorney General.
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Court information

offiCiaL notiCE
SuPrEmE Court of iDaHo 

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

Regular Fall Term for 2015
3rd Amended – 06/22/15

Boise ..................................................................................................................... August 11

Coeur d’Alene ........................................................................ August 25, 26, and 27
Moscow ............................................................................................................. August 28

Boise (Boise State University) ............................................................ September 2

Boise .............................................................................................................. September 3 

Boise ...................................................................................... November 2, 4, 9 and 10

Twin Falls .................................................................................... November 4, 5 and 6

Boise ................................................................................. December 2, 4, 7, 9 and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2015 Fall Term for the 
Supreme Court of  the State of  Idaho, and should be preserved.   A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

offiCiaL notiCE
Court of aPPEaLS of iDaHo

Chief Judge
John M. Melanson

Judges
Karen L. Lansing
Sergio A. Gutierrez
David W. Gratton

Regular Fall Term for 2015

4th Amended 07/13/15

Boise ............................................................................................. August 11, 13, 18, 20

Boise ..................................................................................... September 10, 15, 17, 24

Boise ............................................................................................ October 15, 20, 22, 27

Boise ...................................................................................... November 12, 17, 19, 24

Boise ...................................................................................................... December 15, 17

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above  is  the official notice of  the 2015 Fall Term for  the Court 
of Appeals of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.

idaho Court of appeals
oral argument for august 2015

2nd Amended 06/29/15

Tuesday, August 11, 2015 – BOISE

9:00 a.m. ..........................................................................................................Vacated

10:30 a.m. ...................................................................................................... Vacated

1:30 p.m. State v. Rozajewski ................................................................... #42447

Tuesday, August 18, 2015 – BOISE

9:00 a.m. Pentico v. State ......................................................................... #42242

10:30 a.m. State v. Villavicencio ............................................................. #42198

1:30 p.m. Sweet v. Foreman .................................................................... #42226

Thursday, August 20, 2015 – BOISE

9:00 a.m. ......................................................................................................... Vacated

10:30 a.m. State v. Anderson .................................................................. #42027

1:30 p.m. ......................................................................................................... Vacated

idaho Supreme Court
oral argument for august 2015

2nd Amended – 07/16/15 

Tuesday, August 11, 2015 – BOISE

8:50 a.m. ......................................................................................................... *OPEN*

10:00 a.m. CDA Tribe v. Denney .............................................................. #43169

11:10 a.m. ...................................................................................................... *OPEN*

Wednesday, August 26, 2015 – COEUR d’ALENE
8:50 a.m. Sky Canyon Prop v. The Club at Black Rock ..................... #42216
10:00 a.m. Hayes v. Plummer ................................................................... #42125
11:10 a.m. Federal Home Mrtg. Corp v. Anderson ............................ #42598

2:00 p.m. Kelly v. Blue Ribbon .................................................................. #42658

Thursday, August 27, 2015 – COEUR d’ALENE

8:50 a.m. Fairchild v. KFC ........................................................................... #42237

10:00 a.m. Kennedy v. Hagadone Hospitality .................................... #41951

11:10 a.m. Liberty Bankers Life v. Witherspoon ................................. #41993

Friday, August 28, 2015 – MOSCOW

8:50 a.m. Walco, Inc. v. Idaho County ................................................... #42296

10:00 a.m. Krinitt v. Dept of Fish & Game .............................................#42417

11:10 a.m. Skinner v. USB Home Mrtg. ................................................. #42065
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P.O. Box 641723 San Francisco, CA 94164

c: (415) 505-9699
Idaho Insurance Producer # 475258

Surplus Lines License # 475259

Home of the best Child Support Program

PO Box 44930
Boise, ID 83711

(208) 376-7728
www.idchildsupport.com

MOONLIGHTINGMOONLIGHTING
SOFTWARESOFTWARE
Innovative Custom SoftwareInnovative Custom Software
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Phone: (208)319-2600 | Fax: (208)319-2601

Email: rgreener@greenerlaw.com | Web: www.greenerlaw.com 
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Lexis Advance   Microsoft Office for Lexis  
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Jeffery Mandell
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We provide advice, solve problems, maximize 
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 6/1/15 )

civil appeals
attorney discipline,  
sanctions, and malpractice
1. Whether the court erred in granting sum-
mary judgment to the defendant and in 
finding the alleged tort of legal malpractice 
failed due to an absence of a breach of duty 
as a matter of law.

McKay v. Walker
S.Ct. No. 42434
Supreme Court

attorney fees and costs
1. Did the court err by ruling that Lightforce 
USA, Inc., was the prevailing party in the liti-
gation and awarding it attorneys’ fees under 
Idaho Code Section 12-120(3) and I.R.C.P. 
54(d)(1)(C)?

Huber v. Lightforce USA
S.Ct. No. 41887
Supreme Court

license suspension
1. Whether the hearing officer erred by find-
ing there was legal cause to arrest Bezdicek 
and to request him to submit to evidentiary 
testing.

Bezdicek v. Idaho Dept. of Transportation
S.Ct. No. 42608

Court of Appeals

2. Whether the district court erred in finding 
there was substantial evidence to support 
the hearing officer’s determination that Bo-
beck was informed of the consequences of 
submitting to evidentiary testing.

Bobeck v. Idaho Transportation Department
S.Ct. No. 42682

Court of Appeals
Post-conviction relief

3. Whether Brown may raise for the first time 
on appeal from the dismissal of his petition 
for post-conviction relief that the district 
court in the underlying criminal case did 
not have subject matter jurisdiction over the 
charge to which Brown pled guilty?

Brown v. State
S.Ct. No. 42511
Supreme Court

4. Did the court err by summarily dismissing 
Sims’ claim that his trial attorney failed to 
consult with him and file a motion to sup-
press his warrantless nonconsensual blood 
draw?

Sims v. State
S.Ct. No. 41942

Court of Appeals

procedure
1. Did the court err in granting the defen-
dant’s I.R.C.P. 12(b)(2) and 12(b)(5) motions 
to dismiss?

Salamina v. Estate of Jacquelyn Mauzey
S.Ct. No. 42670

Court of Appeals

summary judgment
1. Did the court err by dismissing Houpt’s 
claims for declaratory relief and wrongful 
non-judicial foreclosure on summary judg-
ment?

Houpt v. Wells Fargo Bank, N.A.
S.Ct. No. 41990
Supreme Court

2. Did the court err in granting summary 
judgment to St. Luke’s Regional Medical Cen-
ter on the basis the statute of limitation had 
expired for Baker’s claim?

Baker v. St. Luke’s Regional Medical Center
S.Ct. No. 42519

Court of Appeals

Trusts
1. Did the court err in its legal and factual 
treatment of Althea’s deed as a trust?

Erickson v. Erickson
S.Ct. No. 41587
Supreme Court

criminal appeals

evidence
1. Was there substantial and competent evi-
dence admitted at trial from which the jury 
could conclude beyond a reasonable doubt 
that Smith was guilty of forcible sexual pen-
etration?

State v. Smith
S.Ct. No. 40767

Court of Appeals

2. Did the district court err when it allowed 
the State to introduce on cross-examination 
Burgess’s inculpatory un-Mirandized state-
ments made to police?

State v. Burgess
S.Ct. No. 41902

Court of Appeals

3. Did the district court abuse its discretion 
when it admitted testimony from the offi-
cer regarding the likelihood of intoxication 
based on HGN results?

State v. Duff
S.Ct. No. 42230

Court of Appeals

4. Did the State present sufficient evidence 
from which the jury could conclude beyond 
a reasonable doubt that Smith was guilty of 
aiding and abetting the delivery of a con-
trolled substance?

State v. Smith
S.Ct. No. 42090

Court of Appeals

instructions
1. Did the court err when it failed to instruct 
the jury on the law of justifiable homicide 
pursuant to Idaho Code Section 18-4009(1)?

State v. Hall
S.Ct. No. 40916

Court of Appeals

pleas
1. Did the court abuse its discretion when 
it denied Williston’s motion to withdraw his 
guilty plea?

State v. Williston
S.Ct. No. 42115

Court of Appeals

search and seizure –  
suppression of evidence
1. Did the court err by concluding the ob-
servation of an open container of alcohol in 
plain view did not provide probable cause 
to search the vehicle under the automobile 
exception?

State v. Fridley
S.Ct. No. 42468

Court of Appeals

2. Did the court err in denying Bowman’s mo-
tion to suppress evidence found in his car 
and in finding his detention was not unlaw-
fully prolonged to allow for a drug dog to 
sniff his car?

State v. Bowman
S.Ct. No. 41813

Court of Appeals

3. Did the district court err when it held that 
Christensen’s statements were not obtained 
in violation of his Miranda rights and denied 
his motion to suppress his statements?

State v. Christensen
S.Ct. No. 41671

Court of Appeals

4. Did the court err in concluding that police 
had probable cause to arrest Knight for fre-
quenting a house where drugs are sold?

State v. Knight
S.Ct. No. 42377

Court of Appeals

5. Did the court err by finding the traffic stop 
was justified by reasonable suspicion that 
Meyer’s exhaust system was not in good 
working order because it was emitting exces-
sive noise?

State v. Meyer
S.Ct. No. 42699

Court of Appeals

6. Did the court err when it denied Rozajew-
ski’s motion to suppress and found that the 
search warrant was supported by probable 
cause?

State v. Rozajewski
S.Ct. No. 42447

Court of Appeals
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7. Did the court err in denying Coulston’s mo-
tion to suppress his statements in a police 
interview and in finding that he did not 
make an unequivocal request for an at-
torney?

State v. Coulston
S.Ct. No. 41396

Court of Appeals

8. Did the court err in denying Howell’s 
motion to suppress and in finding his 
detention was not illegal?

State v. Howell
S.Ct. No. 42277

Court of Appeals

9. Did the court err in finding Huffaker 
was in custody for purposes of Miranda 
when he was taken to the county jail for 
an interview by an officer?

State v. Huffaker
S.Ct. No. 42691

Court of Appeals

sentence review
1. Did the court abuse its discretion when 
it considered Bird’s refusal to participate 
in the psychosexual examination as an 
aggravating factor at sentencing?

State v. Bird
S.Ct. No. 41111

Court of Appeals

2. Did the district court err by using 
Jimenez’s decision to exercise his right 
not to participate in the psychosexual 
evaluation against him at sentencing?

State v. Jimenez
S.Ct. No. 42098

Court of Appeals

3. By considering Komen’s refusal to take 
a polygraph test, did the court violate 
Komen’s Fifth Amendment rights when 
it relinquished jurisdiction?

State v. Komen
S.Ct. No. 41916

Court of Appeals

4. Whether Hall’s claims of unconstitu-
tional conditions of pre-sentencing con-
finement should have been addressed 
and considered as a factor at his sen-
tencing hearing on his burglary convic-
tion.

State v. Hall
S.Ct. No. 42847

Court of Appeals
summarized by:

cathy Derden
supreme court staff attorney

(208) 334-3868
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•	Former	Idaho	Liquor	Chief
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Brian Donesley, Attorney at Law
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Telephone: (208) 343-3851
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Legal Community Embraces Civics Education with Program, New Space
workshop for second-
ary school teachers held 
recently at the James A. 
McClure Federal Court-
house in Boise is an ex-

ample of the kind of event that will 
typically be held at the new Idaho 
Law and Justice Learning Center 
(ILJLC), which will open this fall.

The workshop for secondary 
school teachers was held at the Unit-
ed States Courthouse in Boise on 
June 4-5, 2015. The workshop, titled 
“The Rule of Law and the Role of 
an Independent, Impartial Judicia-
ry,” was a collaborative effort of the 
United States Courts for the District 
of Idaho, Idaho Supreme Court and 
the College of Law, and was designed 
to enhance knowledge of the judi-
cial process by teachers of govern-
ment, history and social studies in 
Idaho secondary schools.   Funding 
for the Institute was provided by the 
District of Idaho.

The workshop featured presenta-
tions by 16 federal and state judges, 
lawyers, academics and journalists, 
together with sessions in which 
teachers, master teachers and facili-
tators shared strategies for elevat-
ing student understanding of the 
distinctive role of the judiciary in 
America’s constitutional system.  
Evaluating the workshop, teachers 
remarked on the “amazing expertise” 
of “top-notch speakers” as well as the 
“competing perspectives presented.”  
The teachers praised the speakers’ 
“openness to questions,” the teach-
ers’ “access to working experts in the 
field,” and the judges’ “stellar char-
acter.”  One teacher summed up the 
workshop as “truly a collaboration 
of genius.” 

Speakers included past Chief Jus-
tices Linda Copple Trout and Dan-
iel Eismann of the Idaho Supreme 
Court; Chief U.S. District Judge 
B. Lynn Winmill, Chief U.S. Mag-
istrate Judge Candy W. Dale, U.S. 
Bankruptcy Judge Jim D. Pappas, 
and U.S. Magistrate Judge Ronald 

E. Bush; Judge Karen Lansing from 
the Idaho Court of Appeals; Idaho 
State District Judges John Stegner 
and Jon Shindurling; United States 
Attorney Wendy Olson; Idaho Feder-
al Public Defender Richard Rubin; 
Boise attorney Walt Sinclair (Hol-
land & Hart); Kenton Bird, head of 
the School of Journalism and Mass 
Media at the University of Idaho; 
journalist Betsy Russell and histo-
rian, blogger and retired journalist 
Marc Johnson; and University of 
Idaho law professor Don Burnett.    
Outreach to Idaho schoolteachers 
was provided by Russ Heller, retired 
Educational Services Supervisor for 
the Boise School District.

Such an enthusiastic showing 
reflects strong support for civics 
education.  Similar programs will 
take place in a new venue for legal 
education, the Idaho Law and Justice 
Learning Center. The University of 
Idaho College of Law in Boise will 
soon open the ILJLC in the historic 
and newly renovated Ada County 
Courthouse, adjacent to the Idaho 
State Capitol and Idaho Supreme 
Court. 

In addition to a second- and 
third-year option for law students, 

the fully renovated space will house 
the Idaho State Law Library and of-
fer law-related civic education pro-
grams to students, educators and the 
public. The ILJLC is a collaborative 
undertaking between the University 
of Idaho and Idaho Supreme Court. 

“With the ILJLC being in the 
center of Boise, the College of Law 
can build collaborations like never 
before,” said Mark L. Adams, dean 
of the College of Law. “Our students 
gain access to a state-of-the-art facil-
ity and network with experienced 
professionals.” 

Construction continues at the 
facility this summer. The State Law 
Library, operated by University of 
Idaho, is in the process of moving 
into its new home in the historic 
building. Students will begin taking 
classes in the new space on Aug. 24, 
2015.  A grand opening celebration 
is planned for Sept. 24. Other up-
coming programming at the center 
includes Constitution Day activities 
and a meeting of the Idaho Business 
Review Leaders in Law. 

_____________ 

Sources: U.S. Courts District of Idaho 
and Don Burnett, University of Idaho.

A

Civics  teachers  listen to the presentation at “The Rule of Law and the Role of an  Independent,  Impartial 
Judiciary,” event, which was sponsored by the United States Courts for the District of Idaho, Idaho Supreme 
Court and the College of Law.



The Advocate • August 2015 49

Lawyer Representatives of the District of Idaho — 
Your Access to the Federal Bench

daho attorneys should be aware 
that they have a very useful 
(yet sometimes overlooked) re-
source readily at hand – namely, 
the three federal lawyer repre-

sentatives of the District of Idaho.
Appointed by the members of 

Idaho’s federal bench to serve stag-
gered three-year terms, the lawyer 
representatives hail from various 
geographical areas of Idaho and rep-
resent a variety of federal court prac-
tices.  They serve as liaisons to fos-
ter open communications between 
Idaho’s attorneys and our resident 
federal judges.  The lawyer represen-
tatives serve as a conduit for advanc-
ing opinions and suggestions for the 
improvement of the administration 
of justice in our federal courts.  The 
three currently-serving lawyer repre-
sentatives for the District of Idaho 
are J. Walter Sinclair of Boise (3rd 
year – civil litigation practice), How-
ard D. Burnett of Pocatello (2nd year 
– civil litigation practice), and Lori 
A. Nakaoka of Ketchum (1st year – 
criminal defense practice).

Throughout each calendar year, 
the lawyer representatives attend 
meetings of the Board of Judges of 
the District of Idaho, participate 
extensively with U.S. Magistrate 
Judge Ronald E. Bush in the plan-
ning and presentation of Idaho’s an-
nual federal Bench Bar Conferences, 
serve as members of various federal 

court committees (including the 
Local Rules Committee), and, start-
ing with its recent successful debut 
in 2015, participate in the planning 
and presentation of the Idaho Teach-
ers’ Institute (a civic education pro-
gram for Idaho’s secondary school-
teachers of government, history and 
social studies focusing on the rule of 
law and the role of an independent, 
impartial judiciary).  

The lawyer representatives also 
make recommendations for the use 
of, and participate with the Board of 
Judges in the review and approval 
of requested expenditures from the 
Non-Appropriated Fund (generated 
by the District of Idaho’s receipt of 
attorney admission fees and pro hac 
vice admission fees) for the benefit of 
the bench and the bar in the admin-
istration of justice. 

In addition, the lawyer repre-
sentatives participate with their 
counterparts in all of the districts 
throughout the Ninth Circuit in the 
planning and related activities of the 
Ninth Circuit’s lawyer representa-
tive Coordinating Committee.  Fi-
nally, the lawyer representatives have 
the privilege of serving as delegates 
from the District of Idaho to the an-
nual Conference of Chief District 
Judges and the annual Ninth Circuit 
Judicial Conference. 

Service as a lawyer representative 
provides a unique opportunity to 

observe the inner workings of the 
federal court system and to work 
closely with federal judges, court 
personnel and other lawyers to pro-
mote the efficient administration of 
justice.  It’s a challenging role, and 
it can be time-consuming – but it’s 
always very rewarding.

Idaho attorneys are invited and 
strongly encouraged to contact the 
lawyer representatives with inqui-
ries, concerns and suggestions:  J. 
Walter Sinclair, jwsinclair@holland-
hart.com, (208) 383-3928; Howard 
D. Burnett, hburnett@hawleytroxell.
com, (208) 233-0845; Lori A. Naka-
oka, lnak@mindspring.com, (208) 
726-1010.

_____________ 
Sources: Current Lawyer Representa-
tives J. Walter Sinclair, Howard D. Bur-
nett and Lori A. Nakaoka.

I
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The lawyer representatives 
serve as a conduit for advanc-
ing opinions and suggestions 

for the improvement of the 
administration of justice in our 

federal courts. 
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Concordia University School of Law Earns ABA Provisional Status
veryone knew that ABA 
approval was going to be a 
multi-year process for Con-
cordia University School of 
Law, which had been plan-

ning a Boise campus for many years. 
Concordia Law opened its doors to 
students in the fall of 2012.  Concor-
dia Law followed the ABA’s required 
two-year waiting period before it ap-
plied for provisional approval. 

Concordia University School of 
Law earned provisional approval 
this spring from the American Bar 
Association (ABA), making Con-
cordia graduates eligible to take the 
Idaho State Bar exam. The ABA is 
the national accrediting agency au-
thorized by the U.S. Department of 
Education.

“I’m delighted the ABA has rec-
ognized Concordia Law’s commit-
ment to offering the highest qual-
ity legal education,” said Concordia 
Law’s Dean Cathy Silak. “In our 
third year of operation, we continue 
to achieve the key milestones we set 
out to accomplish for our students 
and for the greater community.”

 “We are very excited about Con-
cordia’s success and what it means 
for higher education in Boise,” said 
Boise Mayor David H. Bieter. “Boise’s 
role as our state’s legal focal point 
becomes even stronger with Concor-
dia’s accreditation and the school is a 
fantastic presence in our central dis-
trict. Congratulations to Dean Silak 

and everyone at the School of Law 
on this milestone accomplishment.”

“Congratulations to Concor-
dia on receiving its provisional ac-
creditation,” said Attorney General 
Lawrence Wasden.  “I appreciate the 
positive impact Concordia has made 
in Idaho’s legal community thus far 
and look forward to great things 
from its faculty and graduates in the 
future.”

Several elements distinguish 
Concordia Law’s program. 
l Concordia Law is the only three-
year law program to be offered 
entirely in Boise, Idaho, in close 
proximity to the State Capitol, Ada 
County Courthouse, and the Idaho 
State Supreme Court. 

l The school emphasizes first-hand 
legal experiences, in which students 
are paired with practicing attorney 
mentors and take practicum courses 
taught by members of the legal com-
munity.
l Another important cornerstone 
of the program is community ser-
vice. For example, Concordia Law’s 
collaboration with Idaho Legal Aid 
helps students provide legal support 
for underserved populations, while 
gaining valuable skills.

Concordia Law’s inaugural grad-
uates will take the state bar exam in 
July and will celebrate Commence-
ment Ceremonies on Aug. 8.

_____________ 
Source: Concordia University 
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Octo. 26, 2009); Stinker Stores, Inc., 2010 
WL 1976882, *6 n.2 (D. Idaho May 17, 
2010).
7. See Hardenbrook, 2009 WL 3530735, at 
*7.
8. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6 (“When the moving party’s claims 
are reasonably disputed and there is 
substantial evidence that supports the 
non-moving party’s claims, a motion to 
amend to assert punitive damages will 
not be allowed.” (citing Strong, 393 F. 
Supp. 2d at 1026)).
9. Hardenbrook, 2009 WL 3530735, at *7.
10. See Hansen-Rice, Inc. v. Celotex Corp., 
414 F. Supp. 2d 970, 979-80 (D. Idaho 
2006) (“Certainly a jury might conclude, 
as Celotex asserts, that Barrow was just 
letting off steam . . . .  However, . . . [t]
hat evidence at least raises a reasonable 
inference that Celotex was not acting in 
good faith . . . .”).  In the interest of full 
disclosure, the author was involved as 
counsel in Hansen-Rice.
11. Hansen-Rice, Inc. v. Celotex Corp., No. 
CV-04-101-S-BLW, slip op. at 2 (D. Idaho 
June 22, 2006).
12. Id.

13. Stinker, 2010 WL 1976882, at *6 (cit-
ing Manning v. Twin Falls Clinic & Hosp., 
Inc., 122 Idaho 47, 830 P.2d 1185 (1992); 
Jones v. Panhandle Distribs., Inc., 117 Ida-
ho 750, 792 P.2d 315 (1990); Soria v. Si-
erra Pac. Airlines, Inc., 111 Idaho 594, 726 
P.2d 706 (1986); Cheney v. Palos Verdes 
Inv. Corp., 104 Idaho 897, 665 P.2d 661 
(1983); Linscott v. Rainier Nat’l Life Ins. Co., 
100 Idaho 854, 606 P.2d 958 (1980)); see 
also O’Neil, 118 Idaho 257, 796 P.2d 134.  

14. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6.

15. Hardenbrook, 2009 WL 3530735, at *6 
n.3; see also Stinker, 2010 WL 1976882, at 
*6 n.2.
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proper application of the  
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claims are reasonably disputed 

and there is substantial evidence 
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party’s claims, the moving party 
has not met its burden,”
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ISB Lawyer Referral Service Gets a Tune-up to Improve Quality
he Idaho State Bar Lawyer 
Referral Service, (LRS), 
will provide improved 
service next year for both 
attorneys and the public. 

For those attorneys who enroll in the 
program, cloud-based software will 
streamline registration, make record-
keeping easier, and will improve re-
ferrals over time. 

“These and other changes will 
also improve the quality of our pro-
gram, both in creating more refer-
rals, and improving the quality of 
referrals with a higher likelihood of 
generating cases,” said Dan Black, the 
Idaho State Bar Lawyer Communi-
cations Director and Lawyer Refer-
ral Service Supervisor. 

The ISB LRS Advisory Commit-
tee explored best practices for LRS 
programs in other states and con-
sulted with a committee of advisors 
from the American Bar Association. 
The LRS committee also asked LRS 
members what they thought would 
benefit the program. In the fall of 
2014 the ISB committee suggested 
changes to the Board of Commis-
sioners, who put those changes on 
the ballot during the Resolution 
Roadshow.  The LRS ballot passed 
overwhelmingly.

Perhaps the most notable change 
involves timing and collection of 
the $35 consultation fee. Instead of 
paying the LRS attorney after an 
initial half-hour consultation, a $35 
fee will be collected by the ISB be-
fore the referral. The committee’s 
research showed that callers who 
have already paid for the referral are 
more likely to go through with the 
consultation. Too often, callers get a 
referral and make an appointment, 
only to change their minds, leaving 
the attorney waiting. “We expect that 
callers willing to pay $35 up front 

are more serious about seeking legal 
services,” Black said. The ISB will use 
the revenue to defray its costs of run-
ning the LRS program. Many other 
states operate their programs in a 
similar way. 

The ISB referral fee will also apply 
to those who get a referral online. It 
goes into effect on Feb. 1, 2016.

Another change in rules asks that 
participating attorneys attest they 
are qualified to take cases in the areas 
of law for which they are registered. 
Specifically, the rules ask for mini-
mum qualifications for those ac-
cepting referrals in felony criminal, 
bankruptcy, and high-conflict family 
law cases.

For those who don’t know about 
the Idaho LRS program, it essential-
ly offers the public a telephone ser-
vice that directs them to either local 
agencies or an attorney in the appro-
priate location and area of law for 
their issue. Referrals don’t go to just 
any attorneys. They must be “panel 
members” or participants in the LRS 
program. An attorney can register as 
a panel member in the late fall dur-
ing licensing.

The program takes hundreds of 
phone calls each month from peo-
ple who don’t know what kind of at-
torney they need. It is not a reduced 
rate or pro bono program. Rather, 
it matches those who can afford a 
regular-price attorney with one who 
practices in the correct area of law in 
the right location.

Questions about the Idaho LRS 
program can be directed to LRS Co-
ordinator Kyme Graziano at kgrazia-
no@isb.idaho.gov, or calling (208) 
334-4500.  

T

 

These and other changes will 
also improve the quality of our 
program, both in creating more 

referrals, and improving the 
quality of referrals,” 

— Dan Black
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Fairness, Clarity, Precision, and Reaction:  
Gender-free and Bias-free Word Choice
Tenielle Fordyce-Ruff 

very legal problem involves 
people.  You cannot practice 
law without writing about 
people.  But writing about 
people in a way that is clear 

and won’t cause a negative reac-
tion by the reader takes some effort.  
The language of the law is moving 
toward gender- and bias-free word 
choices, but not as fast as other dis-
ciplines. Yet, a few simple and easy 
changes can help move your writing 
toward being more precise, fair and 
clear, and help you avoid any nega-
tive reaction from the reader.

Gender-neutral word choice

The use of language in this arena 
has shifted rather quickly.  Many 
terms previously meant to be inclu-
sive are now recognized as exclusive.  

Think about it — the last time 
you flew did you have a female flight 
attendant?  Not so long ago she 
would have been called a stewardess.  
And many terms that include the 
root man to refer to all of humanity 
are also going the way of steward-
ess.  Simply replacing terms can help 
make your writing gender neutral. It 
can also help your writing be more 
precise by not using a male expres-
sion to refer to a female.  Here is a 
handy list to help when you’re writ-
ing or editing.1 

•	Businessman à Business Execu-
tive
•	Chairman à Presiding Officer, 

Chair, Head, Manager 
•	Coed à Student
•	Common Man/Average Man à 

Common Individual, Average Citi-
zen, Ordinary Person
•	Congressman à Representative, 

Member of Congress
•	Councilman à Council Member

•	Fireman à Firefighter
•	Forefathers à Ancestors, Fore-

runners, Forebears
•	Foreman (head of a group of work-

ers) à Supervisor, Head Worker, 
Section Chief
•	Foreman (of a jury) à Foreper-

son
•	Man/Mankind à People, Hu-

manity, Human Race, Human Be-
ings, Human Population
•	Man (as a verb) à Staff, Operate, 

Run, Work
•	Man-Made  à Hand-crafted, 

Handmade
•	Manpower à Human Energy, 

Human Resources, Workforce, Per-
sonnel, Staff
•	Man and Wife à Man and Wom-

an, Husband and Wife
•	Middleman à Negotiator, Liai-

son, Intermediary
•	Old Wives’ Tale à Superstitious 

belief
Pronouns can present a similar 

problem — creating confusion.  Last 
year Sweden added a gender-free 
pronoun, hen, to its language.  We 
English speakers don’t yet have that 
option.2 Instead, we must avoid us-

ing the pronoun he as a generic pro-
noun.  While it used to be standard 
practice to use he to refer to an ante-
cedent that could be either male or 
female, we must now use some cre-
ativity to avoid doing so.3 

First, consider revising the sen-
tence so that both the antecedent 
and the pronoun are plural.
A defendant’s tortious conduct can 
serve as a source of specific personal ju-

  

Last year Sweden added  
a gender-free pronoun, hen,  
to its language.  We English 

speakers don’t yet have  
that option.2

E



The Advocate • August 2015 53

risdiction when he  (1) committed an 
intentional act, (2) the act was express-
ly aimed at the forum state, and (3) 
he knew that his actions were causing 
harm.  
Defendants’ tortious conduct can serve 
as a source of specific personal jurisdic-
tion when they (1) committed an in-
tentional act, (2) the act was expressly 
aimed at the forum state, and (3) they 
knew that their actions were causing 
harm.  

Next, consider revising the sen-
tence so that you don’t need a pro-
noun.
The defendant’s intent refers to his in-
tent to perform an actual, physical act 
in the real world, rather than intent to 
accomplish a result or consequence of 
that act.  
The defendant’s intent refers to the in-
tent to perform an actual, physical act 
in the real world, rather than intent to 
accomplish a result or consequence of 
that act.  

Third, try replacing he with an-
other pronoun.
Every man has the right to defend his 
home.
One has the right to defend one’s home.
You have the right to defend your home.
Everyone has the right to defend his or 
her home.4

Finally, you can repeat the noun 
rather than use an inappropriate he.
The defendant asserted that the officer 
violated his right to be free from unrea-
sonable searches.
The defendant asserted that the officer 
violated the defendant’s right to be free 
from unreasonable searches.

Using a combination of these ap-
proaches can help make your writing 
gender-neutral and still flow well.5 

Bias-free word choice

Naming and labeling has power 
and can create an almost instant re-
action in the reader.  Write with care 
when describing people.  

First, unless a person’s race is le-
gally necessary — such as racially 
motivated crimes — avoid referring 
to that person’s race at all.  Use a de-
scription of a person’s race only if it 
is necessary to the legal analysis.  

This advice applies as well to 
other descriptions of people.  Using 
language to describe a person’s reli-
gion, sexual orientation, age, socio-
economic status, or differing abili-
ties can shape the reader’s percep-
tion of both the writer and the issue 
at hand. 

Generally, use the term that a 
group of people prefers for their de-
scription.  This bit of advice can be 
difficult to follow, however, because 
language shifts over time.  To use the 
preferred term for a group of people 
requires that you stay abreast of cur-
rent trends and preferences in lan-
guage.  Below is a list of older terms 
with the newer, preferred terms.
•	Colored person, Negro, Black, 

Black American à African 
American
•	Elderly  à Senior Citizen
•	Handicapped, Disabled à Physi-

cally Challenged, Person with Dif-
fering Abilities
•	Homosexual à Gay/Lesbian
•	Indian, American Indian à Na-

tive American
•	Mexican American, Chicano/Chi-

cana, Hispanic à Latino/Latina
•	Oriental à Asian American

Additionally, if you know of a spe-
cific person’s preferred term, use that 
if you are describing that person.  If 
your client describes herself as a gay 
woman instead of a lesbian, honor 
that choice if you must describe her 
sexual orientation in writing.

Likewise, be careful with words 
that describe ethnicity, race, and reli-
gion; terms are not interchangeable.  
For instance, Arab and Muslim are 
not synonyms.  Neither are Spanish 
and Latina.  If you are going to use a 
description for a person, make sure 
to pick one that is accurate and pre-
cise.

Finally, use the most specific term 
possible.  For instance, if you must 
describe a person with Japanese 
ancestry, choose to write Japanese 
American rather than Asian Ameri-
can.

Conclusion

Language has power, and the 
word-choices we make in writing can 
serve to avoid negative reactions in 
our readers.  It can also serve to avoid 
insidious forms of prejudice.  Taking 
the extra time to make thoughtful 
word choices can help your writing 
be credible and help avoid a negative 
reaction in the reader.

Endnotes

1. Anne Enquist & Laurel Currie Oates, 
Just Writing: Grammar, Punctuation, and 
Style for the Legal Writer, 137-40 (3d ed. 
Aspen 2009).
2. Using they as a singular pronoun is 
becoming commonplace and accepted. 
Many legal readers, however, are still 
jarred by its usage.  Bryan Garner, Gar-
ner on Language and Writing, 244 (ABA 
2009).
3. You can find additional tips on avoid-
ing gender-linked pronouns in my pre-
vious article: Tenielle Fordyce-Ruff, Prob-
lems with Pronouns III: Gender-Linked Pro-
nouns, June/July, 2013 56-JUL Advocate 
(Idaho) 48.
4. Just Writing at 138.
5. In some less formal contexts, writers 
are substituting the plural pronoun for 
the singular pronoun.  This substitution, 
however, creates grammar errors.

About the Author

Tenielle Fordyce-Ruff is an As-
sistant Professor of Law and the Di-
rector of the Legal Research and Writ-
ing Program at Concordia University 
School of Law in 
Boise. She is also 
Of Counsel at Fish-
er Rainey Hudson. 
You can reach her 
at tfordyce@ cu-
portland.edu or 
http://cu-portland.
fice.com.
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cl assifieds

Northwest Registered Agent LLC. National 
registered agent and business formation 
services, headquartered in Spokane/Coeur 
d’ Alene. Online client management and 
compliance tools. 509-768-2249. http://www.
northwestregisteredagent.com

Office Space
Well established Boise law Firm has 3 office 
suites available with Secretarial space at great 
bench location. (Roosevelt & Kootenai) with 
ample free parking. Receptionist-phones and 
basic office equipment available as well as 
conference room and kitchen/break room. 
Terms  negotiable.  Overflow court cases 
available. Contact Denny at Sallaz-Schild 
law, PLLC. (208) 336-1145, 1000 S. Roosevelt, 
Boise, ID 83705 or email: Sallaz@sallaz.com

_____________ 

We LOVe LaWYeRS!  
StRaight-On VieW  

Of capitOL BuiLding! 
Enjoy the all inclusive set-up of Key Business 
Center. North-facing office now available! 
484 SF. Included with monthly fee: park-
ing, mail distribution service, receptionist, 
telephone answering, IP phone, phone line, 
fiber-optic connection, 10 hours month con-
ference room time, building directory and 
more. Other offices also available, cubicle 
space. For more information: Call Karen 208-
947-5895.

_____________ 

Office ShaRing OppORtunitY 
Office sharing opportunity or possible part 
time paid associate position. Call Wes Wil-
hite 703-6410.

fORenSic dOcument  
examineR

Retired document examiner for the Eugene 
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State 
and Federal courts. 24 years in the profession. 
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

_____________

ceRtified LegaL
nuRSe cOnSuLtant

Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

_____________ 

inSuRance and  
cLaimS handLing

Consultation, testimony, mediation and 
arbitration in cases involving insurance or 
bad faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in cases 
for and against insurance companies; devel-
oped claims procedures for major insurance 
carriers. Irving “Buddy” Paul, Telephone: 
(208) 667-7990 or Email: bpaul@ewingan-
derson.com.

aRthuR BeRRY & cOmpanY
Certified business appraiser with 30 years 
experience in all Idaho courts. Telephone: 
(208)336-8000. Website: www.arthurberry.
com 

eXPeRT WiTNesses Office sPace

pRime LOcatiOn fOR LaW Office 
With apaRtment

1 block to the Federal Courthouse in Boise 
Idaho; this historic, classic, property has been 
set up as an Office (1100 sq ft) and a private 
Apartment (1100 sq ft) with separate en-
trance. Well-maintained property offers high 
visibility on 8th Street, unique multi-use with 
desirable street presence, charming historical 
character, beautiful hardwood floors, and 9’ 
coved ceilings. An excellent alternative to 
paying professional office rent, plus rental in-
come potential. 814 No 8th St. Boise, Id. Call 
(208) 859-4828 John May Group One. price 
$339,900.     

_____________

pRemium executiVe Office SuiteS 
LOcate in the eighth & main 

BuiLding 
Fully furnished professional office spaces 
with incredible views of the Boise skyline.  
Offices are all inclusive of high speed WiFi, 
Business Phone Line, Voicemail box, Mail ser-
vices, reception courtesies, 24/7 access to facil-
ity, access to our conference rooms  and our 
premium virtual receptionist packages.  Ask 
us about our Virtual Office Packages! We are 
offering great promotional rates at this time!  
208-401-9200, www.boise.intelligentoffice.
com, boise@intelligentoffice.com

 _____________ 

St. maRY’S cROSSing  
27th  & State

Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

seRvices

Office sPace

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

 

Know a Lawyer that needs help with drugs/alcohol or mental health problems?
Please contact the Lawyer Assistance Program for help.

www.SouthworthAssociates.net  800.386.1695
CONFIDENTIAL Toll free Crisis Line

866.460.9014

24 HOUR
HOTLINE
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richard “Dick” John Whittemore 
1956 - 2015

Richard “Dick” John Whittemore 
passed away unexpectedly Sunday, 
July 5, 2015. He was 59 years old. 
Dick had just completed a weekend 
of racing his BMW 325 in Auburn, 
Wash., when he developed breathing 
problems at the conclusion of the 
race. He later suffered cardiac arrest. 
Dick was born 
and raised in Port-
land. He was the 
son of Dr. James 
P. and Mary Mar-
garet Whittemore, 
both of whom 
preceded him in 
death. 

He graduated 
cum laude with a 
B.A. in Philosophy from Colorado 
College in 1978. He attended North-
western School of Law and Lewis 
& Clark College, working nights at 
Abernethy’s restaurant so he could 
serve a clerkship for the Honorable 
Charles Crookham in Multnomah 
County Circuit Court. He remained 
close to Judge Crookham until the 
judge’s death in 2004.

Dick joined the firm of Bullivant 
Houser Bailey in 1984 and was a 
senior shareholder. He was a mem-
ber of the Oregon, Washington and 
Idaho bar associations and practiced 
law for more than 30 years litigating 
cases in both state and federal court. 
He was an expert in product liability 
defense, clergy malpractice, medical 
malpractice and commercial litiga-
tion. 

Loren Podwill, president of Bul-
livant Houser Bailey said, “Dick was 
the consummate professional and 
partner and a tremendous legal ad-
vocate equally respected by his cli-
ents, adversaries and judges hearing 
his cases. He was a devoted teacher, 

spending endless hours working 
with newer lawyers teaching them 
the tools of the trade and profes-
sionalism, and volunteering his time 
to judge local and national legal 
competitions. Dick carried himself 
through the world with confidence, 
grace and dignity, and will forever 
be remembered and honored by his 
friends and colleagues.” 

Dick had a deep respect for the 
law but his personal passion was 
motor racing. He traveled the Pacific 
Northwest participating in SCCA 
(Sports Car Club of America) races. 
For all who knew him, he stood tall, 
spoke softly, listened intently and 
thought logically. 

Dick was a member of numerous 
professional organizations includ-
ing the American Board of Trial Ad-
vocates where he served as national 
board representative president elect 
among other board positions. He 
was a member of the Oregon Associ-
ation of Defense Counsel and served 
as a regional judge for the 2015 Na-
tional Trial Competition of the Texas 
Young Lawyers Association. He was 
also serving on the board of trustees 
of the Leukemia & Lymphoma So-
ciety. 

Dick is survived by his loving wife 
of 10 years, Carolyn; sisters, Kathy 
(Kirk) Johnson and Susan (Craig) 
Honeyman; brother, James (Laurie) 
Whittemore. 

mack andy redford 
1937 - 2015

Mack A. Redford died on June 
30, 2015 surrounded by his family. 
His life was a cinematic adventure 
full of rich experiences and accom-
plishments. He grew up in Weiser, 
Caldwell, Portland and Malad, Ida-
ho where he worked on the family’s 
Big Bend Ranch. His work ethic was 

fostered early on in life by his hard 
working parents and his grandfather 
who ran the ranch with stern, but 
loving guidance. He broke horses 
in high school and his love for the 
ranch continued into his 70’s when 
he looked forward to helping his be-
loved cousin Tom Palmer with the 
round-up every year. 

A die-hard Vandal, Mack spoke 
of his time at the University of Ida-
ho often and with 
great fondness. He 
obtained both his 
B.S. in Agriculture 
Economics and 
his Juris Doctor-
ate Degree in Law 
from UI. During 
his senior year of 
Law School he 
served as the Police 
Judge for the City of Moscow. After 
undergraduate school, he was draft-
ed into the U.S. Army and served his 
country honorably. 

On June 25, 1966, Mack married 
Nancy Tefft Redford. They met on 
a blind date in 1964, set up by a Pi 
Beta Phi sorority sister. 

He was employed by the Attor-
ney General’s Office in Boise. As 
a young attorney at the age of 29, 
he was asked by Governor Samu-
elson to replace the Warden of the 
Old Idaho State Penitentiary. A job 
most would happily refuse, Mack ac-
cepted the job and loved it. He was 
a man who saw people for who they 
were, regardless of social status, pro-
fession or if they had made mistakes 
and ended up in his care. His time 
as Warden positively influenced him 
for the rest of his life. He always gave 
people the benefit of the doubt.

After spending years in private 
practice, Mack began his global ad-
ventures that went on for over 30 
years. In 1977, he became the Deputy 

Richard “Dick” John 
Whittemore

Mack Andy Redford
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Attorney General for the Trust Terri-
tory of the Pacific Islands. The Terri-
tory consisted of 2,000 islands from 
Hawaii to the Philippines. Mack, 
Nancy and daughter Holly moved 
from Boise to Saipan. The time spent 
in Saipan was very memorable for 
Mack and Nancy. They had their sec-
ond child Andy, learned to sail and 
fell in love with scuba diving. 

In early December of 1978, Mack 
flew to Taiwan to crew the maiden 
voyage of a 42-foot sailboat “Lema-
tau.” After a storm destroyed their 
sails, radios and other equipment, 
the crew finally arrived at their des-
tination.

The next Journey of Mack’s life 
began in 1981 with Boise based 
international construction com-
pany Morrison Knudsen as General 
Counsel. Most notably he was an 
integral part of the building of King 
Khalid Military City in Saudi Arabia.  
After leaving MK, he worked as Le-
gal Counsel for The Channel Tunnel 
Contractors who built the 31-mile 
Channel Tunnel connecting Eng-
land to France. In 1992, he joined the 
Boise Firm Park & Burkett. Later he 
was hired by the World Bank of the 
Government of Nepal as contract 
and claims counsel for a hydroelec-
tric project. In 1996, he became Gen-
eral Counsel for Micron Construc-
tion, which later turned into Kaiser 
Engineers. He joined Elam & Burke 
in 2001. 

In 2007, he was appointed by 
Governor Butch Otter to Public 
Utilities Commissioner where he 
served and was reappointed in 2013. 
He was still in office at the time of 
his death. Mack loved his job greatly 
and enjoyed his co-workers. He was 
able to travel many times stateside 
to regulatory meetings and inter-
nationally for good will missions 
to help underdeveloped countries.  

He is survived by his wife, Nancy; 
daughter, Holly; sons, Andy, Chris 
Murphy; and grandson, Jordan.

Kenneth L. anderson 
1938 - 2015

Ken Anderson was born to Hom-
er and Ethel Anderson on May 14, 
1938, in Borger, Texas. He joined 
the United States Air Force in June 
1956. During his 
four-year military 
tenure, he became 
a fluent speaker of 
the Russian lan-
guage and was sta-
tioned for one year 
in Turkey. 

He then be-
gan to pursue his 
education and ul-
timately graduated from the Univer-
sity of Texas with a Bachelor of Arts 
in history in 1963 and then obtained 
his Master of Arts in history in 1965. 
After passing doctoral exams at Uni-
versity of California Los Angeles in 
1968, he became an assistant pro-
fessor of history (Ancient, medieval 
and Byzantine) at Washington State 
University in Pullman.

He later decided to embark on his 
next educational endeavor, where he 
would discover his passion for help-
ing people. He enrolled in the Uni-
versity of Idaho College of Law in 
1975, and was admitted to the Idaho 
State Bar in 1978.

Ken was the prosecuting attor-
ney for Nez Perce County for a short 
time and then decided to open his 
own practice in 1978. Helping oth-
ers has always been the cornerstone 
of Ken’s essence, which is why in 
1990 he restricted his practice to 
bankruptcy. He maintained offices 
in Lewiston and Grangeville, and 
helped countless families and busi-
nesses in reorganizing their lives to-

ward a debt-free future. Ken was very 
proud of that.

He was a member of the Com-
mercial Law and Bankruptcy Sec-
tion of the Idaho State Bar as well as 
president of North Idaho Debtors’ 
Counsel in Coeur d’Alene. He was 
an accomplished classical pianist, 
played classical guitar and partici-
pated in Summer Palace Theater at 
WSU. He also belonged to the Out-
look Club for more than 30 years 
and was an active member of the 
Lewis-Clark Valley Train Club.

Ken was also an enthusiastic ham 
radio operator, with call sign KB7I-
AW. Ken was instrumental in estab-
lishing the first repeater tower above 
Grangeville. Ken not only utilized 
ham radio for communications with 
his family and people all over the 
world, but used his skills to set up 
and become the area’s Skywarn co-
ordinator for the National Weather 
Service offices in Spokane and Mis-
soula. He and his fellow amateur 
radio operators were very proud to 
provide storm spotting and early 
warning of severe weather.

Ken leaves behind his wife, Janet 
Anderson, who is a retired Grang-
eville Elementary School teacher; 
two daughters, Stephanie Lathrop 
(Earl) and Wendy Anderson; two 
stepsons, David Swisher (Sara Stolz) 
and Gary Yamamoto (Patty Harris); 
and seven grandchildren and nine 
great-grandchildren.

Larry Francis Weeks 
1943 - 2015

Larry Francis Weeks, 72, of Boise, 
Idaho, passed away on Saturday, June 
6, 2015. Arrangements are under the 
direction of the Cremation Society 
of Idaho. 

Kenneth L. Anderson
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Attorneys Philip McKay and  
stephen C. smith promoted

BOISE - Hawley Troxell is pleased to 
announce attor-
neys Philip McK-
ay and Stephen C. 
Smith have been 
elected to the 
firm’s partnership. 
McKay is chair 
of the firm’s pat-
ent and intellec-
tual property and 
internet groups. 
Smith is a member of the firm’s liti-
gation group

Prior to joining Hawley Troxell, 
McKay was a founding member of 
McKay & Hodgson, LLP, a patent 
firm in Monterey, California (2000 
to 2013) and was senior patent coun-
sel for a Fortune 100 Corporation. 

He has developed and maintained 
some of the largest patent portfolios 
and patent programs in Silicon Val-
ley, and has personally prepared and 
prosecuted hundreds of domestic 
and foreign patent applications. As 
corporate counsel, McKay helped es-
tablish the patent program, policies, 
and procedures used by a Fortune 
100 Corporation to create one of the 
largest patent portfolios in the Sili-
con Valley. McKay is licensed to prac-
tice law in California, The District of 
Columbia, and before the USPTO.

_____________ 

Smith is an experienced trial law-
yer and third-generation native of 
Boise. He has sub-
stantial trial expe-
rience, including 
cases involving 
natural resources 
disasters, wildland 
fire litigation, and 
other resource is-
sues. His trial ex-
perience in the 

courts of Idaho, Washington, Alaska, 
Hawaii, the territories of American 
Samoa and Guam, and the Federat-
ed States of Micronesia include com-
plex casualty, construction, aviation, 
maritime, professional and medical 
malpractice, products liability, and 
general commercial cases. In addi-
tion to commercial interests, Smith 
has represented ship owners, airline 
pilots, airlines, lawyers, doctors, and 
other professionals in a wide variety 
of cases. 

Prior to joining Hawley Trox-
ell, he was a trial specialist with the 
Oceania’s largest law firm, Carlsmith 
Ball LLP in Honolulu and practiced 
with and was chairman of the Trans-
portation Litigation Group of a large 
Seattle law firm.

“Phil and Steve are a great addi-
tion to our partnership. Their exper-
tise and vast wealth of knowledge 
are an invaluable asset to the firm 
and to our clients,” said managing 
partner Nick Miller.

ItLA honors Dennis Voorhees,  
timothy C. Walton

KETCHUM - Timothy C. Walton 
and Dennis Voorhees received top 
honors at the Idaho Trial Lawyers 
Association’s annual convention 
May 5 in Sun Valley. Walton, from 
Boise, was named James J. May Trial 
Lawyer of the Year, while Voorhees, 
from Twin Falls, received the associa-
tion’s Professionalism Award.

Walton was honored for his dedi-
cation to the practice of law, his ac-
tive community involvement, and 
his commitment to the preservation 
of the civil justice system. In recent 
years Walton has primarily focused 
on obtaining justice for victims of 
childhood sexual abuse. He and 
his longtime law partner, Andrew 
Chasan, have represented 130 such 

survivors in a case against a Ro-
man Catholic religious order in the 
Northwest. 

Walton has also served as a me-
diator in over 
700 personal in-
jury cases and is 
a past president 
of the Idaho Trial 
Lawyers Associa-
tion. The award 
is named after 
ITLA’s founding 
member and first 
president, retired 
5th District Judge James J. May.

 _____________ 

The Professionalism Award given 
to Voorhees is named after renowned 
Idaho plaintiff’s lawyer Walter H. 
Bithell of Boise. It recognizes com-
mitment to integrity, excellence and 
professionalism as a lawyer for all 
clients, colleagues, judges and legal 
staff members.

Voorhees, a New Jersey native, 
has been practicing law in Idaho 
since 1978 and is a sole practitioner. 
He is certified as an elder law attor-
ney and as a certified estate law plan-
ning specialist. He also serves as the 
Idaho representative for the Special 
Needs Alliance, a group of attorneys 
who specialize in the establishment 
of trusts for people with disabilities.

He also serves on the Idaho 
Supreme Court Committee on 
G u a r d i a n s h i p s 
and Conservator-
ship and is a cur-
rently serving as 
a commissioner 
of the Idaho State 
Bar. He and his 
wife, LeNee, have 
seven children. 

Philip McKay

Stephen C. Smith

Timothy C. Walton

Dennis Voorhees
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Linda Pike appointed  
for another term

COEUR d’ALENE - Linda Pike, 
based in North Idaho, was first ap-
pointed to the Board of Tax Appeals 
in 1996 and has served since with the 
exception of a four-year hiatus. Ms. 
Pike has a varied background in ag-
riculture and business, earning her 
law degree from the University of 
Idaho in 1990. Ms. Pike and her hus-
band maintained 
a law practice fo-
cusing on estate 
planning, probate, 
taxes, property, 
and business until 
their retirement. 
Ms. Pike remains 
a member of the 
Idaho Bar on inac-
tive status.

James Dale elected a fellow  
of the College of Labor and  
employment Lawyers

BOISE - Stoel Rives LLP is pleased to 
announce that partner James C. Dale 
has been elected a Fellow of The 
College of Labor and Employment 
Lawyers. The College views election 
as a Fellow as the “highest recogni-
tion by ones’ colleagues of sustained 
outstanding performance in the pro-
fession, exemplifying integrity, dedi-
cation and excellence.” Installation 
of this year’s newly elected Fellows 
will be held on November 7 in Phil-
adelphia, PA.

The College 
of Labor and Em-
ployment Lawyers 
was established in 
1995 through an 
initiative of the 
Council of The 
Section of Labor 
and Employment 

Law of the American Bar Associa-
tion. Mr. Dale will be the only Idaho-
based attorney in the College. Dale, 
a member of Stoel Rives’ litigation 
practice group, has served as lead de-
fense counsel on class and collective 
actions seeking recovery of unpaid 
wages, represented management in 
traditional labor disputes and pro-
vided counsel on union avoidance. 

Moffatt thomas welcomes  
new attorneys and paralegal  
in all three Idaho offices

Idaho law firm Moffatt Thomas 
welcomes new members to each of 
its three Idaho offices.  Cynthia A. 
Melillo joins the firm’s Boise office 
as a partner in the firm’s business 
and real estate practice; attorney 
Jerry Stenquist provides a broad ar-
ray of legal services from the firm’s 
Idaho Falls office; and the Pocatello 
office welcomes paralegal Kayleen 
Shaw.  

_____________ 

Cynthia A. Melillo, who has 
more than 15 years of experience 
practicing law in Idaho, joins Mof-
fatt Thomas from private practice in 
which she provided legal assistance 
to real estate developers, businesses, 
and telecommunication providers. 
The addition of an experienced busi-
ness/corporate and real estate trans-
action attorney underlines Moffatt 
Thomas’s continuing commitment 
to expand its pres-
ence throughout 
Idaho.  

Cynthia at-
tended the Uni-
versity of Arizona 
School of Law, the 
University of Kent 
at Canterbury, 
England, and the 

University of Southern California.  
Cynthia was a 2013 Leaders in Law 
award recipient, a 2010 Idaho Busi-
ness Review Idaho Women of the 
Year honoree, and a 2007 recipient 
of the Tribute to Women in Industry 
Award by the Women’s & Children’s 
Alliance. 

_____________ 

Jerry T. Stenquist has a broad 
practice that includes banking and 
creditors’ rights, commercial litiga-
tion, property law, and health law.  
He has experience in Congressional 
internships, student leadership, and 
leading domestic 
and international 
volunteer groups.  
Jerry graduated 
from George 
W a s h i n g t o n 
University Law 
School and earned 
his undergradu-
ate degree at Utah 
Valley University.  
He is licensed to 
practice law in Idaho, Montana, and 
Utah.

_____________ 

Kayleen Shaw joins the Pocatello 
office as a paralegal assisting with 
family law matters, insurance de-
fense, general litigation, and work-
ers’ compensation matters.  Kayleen 
attended Lewis-Clark State College 
in Lewiston, Idaho, and received her 
associate’s and bachelor’s degrees 
in paralegal stud-
ies, minoring in 
pre-law.  She was 
a member of the 
Ambassador Hon-
or Society and was 
Co-President of 
the Legal Support 
Student Associa-
tion.

Linda Pike

James C, Dale Cynthia A. Melillo

Jerry T. Stenquist

Kayleen Shaw
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Amy Holm joins elam & Burke

BOISE - Elam & Burke welcomes 
Amy Holm as an associate attorney. 
Ms. Holm practices labor and em-
ployment law, medical and profes-
sional malpractice defense, and gen-
eral civil litigation. Ms. Holm’s labor 
and employment specialty includes 
experience in claims involving 
breach of contract, wrongful termi-
nation, sexual harassment, disability 
discrimination, age discrimination, 
pregnancy dis-
crimination, whis-
tleblower cases, 
and wage claims. 
Before joining 
Elam & Burke, 
Ms. Holm prac-
ticed litigation in 
private practice at 
a firm in Boise and 

of Interest

served as a staff attorney for the Hon-
orable Thomas J. Ryan in the Third 
Judicial District. While in law school, 
Ms. Holm participated in Elam & 
Burke’s summer clerkship program.  
Ms. Holm is a University of Idaho 
alumn and was born and raised in 
Idaho. Her interests include skiing, 
hiking, and spending time with her 
husband and young daughter.

InL attorney gains recognition 
 in National Law Journal

IDAHO FALLS - Linda Guinn Mont-
gomery, the General Counsel for 
the Idaho National Laboratory, was 
recently named one of 50 national 
Trailblazers in Energy and Environ-
ment. A profile of her and her work 
appears in the April Supplement to 
the National Law Journal.  The article 
highlights Ms. Montgomery’s in-

volvement in the 
legal issues sur-
rounding the nu-
clear industry over 
recent decades. 
She works for the 
Battelle Energy 
Alliance, LLC, a 
contractor for the 
U.S. Department 
of Energy and the INL.

Dotters-Katz joins Boise firm

BOISE - Jones 
Gledhill Fuhrman 
Gourley, P.A. in 
Boise  is pleased to 
announce Samuel 
Dotters-Katz has 
joined the firm as 
an Associate.

Amy Holm

Linda Guinn

Samuel Dotters-Katz
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Kenneth L. Pedersen Thrives on Challenging the Powerful
2015 Idaho State Bar Distinguished Lawyer

Dan Black

fter 42 years practicing 
law, Ken said numerous 
infl uences have led to 
a satisfying career.  Of 
course, no simple list 

can sum up his decades of work. 
What remains for Ken are high 
points, low points and a general 
feeling of appreciation for the 
profession and those who have 
helped along the way. “I met some 
of the greatest lawyers, and the 
greatest clients,” he said, “real salt of 
the earth people.”

Ken’s law partner Jerom A. 
W hitehead wrote in his nomination 
that Ken “truly epitomizes the 
great strength of character that 
all attorneys should aspire to. I 
have never seen him waiver in the 
slightest on an issue of honesty, 
loyalty or trust. He has been an 
amazing mentor.” 

Ken distinguished his practice by 
helping people who have suff ered at 
the hands of 
carelessness. 
And he made 
a good living 
at it, securing 
several large 
settlements. 
But how did 
Ken fi nd his 
niche doing 
general 
negligence, 
medical 
malpractice, 
product liability, and insurance bad 
faith? 

In 1979 Ken decided to represent 
a Burley family aft er their child 
became paralyzed aft er receiving the 
Pertussis vaccine. Ken challenged 
the drug company, which was a 
huge gamble. 

“I had a theory,” he said, that 
came from an enormous stack 
of company documents. Along 
the evidentiary trail he found 

“something of a hot document,” he 
said, showing that the company’s 
doctor pointed out that while there 
had been persistent complaints 
about the vaccine’s serious side 
eff ects, the company continued to 
produce and distribute the inferior 
product, despite the fact that there 
was a safer alternative.   He won 
the case at trial in 1984 and pressed 
on through appeals. Finally, aft er 
eight years total, the Ninth Circuit 
affi  rmed and the U.S. Supreme 
Court passed on the defendant’s 
cert. “It was my fi rst large verdict,” 
Ken said. It led to other similar 
cases. “An important part of that 
verdict,” he said, was that the 
company made the vaccine safer. 
“That was truly satisfying.”

He has represented several 
plaintiff s in mass tort cases that 
took him all over the country, 
which was a strain. He learned that 
the verdict “is only half way there.” 
Of course the defendants have little 
to lose with an appeal. Persistence 
and patience have been helpful 
allies along the way. 

Ken admits he’s made a good 
income. “Your economic interests 
are perfectly aligned with your 
clients’,” he said. His litigation 
skills, Ken said, were infl uenced by 
luminaries in the profession such 
as Gerry Spence and Harry Philo, 
especially those he’s worked with in 
the Idaho Trial Lawyers Association. 
He serves on its board of governors 
and served as president in 1983-84. 
He also served on the American 
Association for Justice, formerly 
known as the ATLA, where he was 
on its board of governors. “ITLA has 
been very helpful to my practice,” 
Ken said.

There have been many other 
infl uences that have made him 
the attorney he wanted to be. 
“My Mormon upbringing gave 
me respect for the truth,” he said. 
And even though he doesn’t 

now follow the faith, he said he 
respects its guiding values. As a 
new lawyer he developed his own 
guiding principles at the Firm of 
Parsons, Smith in Burley: Never 
misrepresent a case, respect legal 
reasoning and precedent. 

Nothing has been terribly easy. 
He recalled ITLA’s eff orts to guide 
the Idaho Legislature, which has 
been working to impose restrictions 
on personal injury damages since 
before 2000. “We put up a fi ght, year 
aft er year, but eventually Idaho has 
adopted almost every limitation 
imaginable,” he said. “I know this 
is political, but that is where I live,” 
he said. His advocacy successfully 
expanded workers’ compensation 
protections for injured workers 
in the agricultural area. “We 
successfully had the ag exemption 
removed,” because of a case in which 
an Idaho worker lost both arms and 
a leg in a farming accident.

Ken credits those around him 
for his successes. He and his partner, 
Jerom, have practiced together for 
15 years. “He’s like a son to me,” 

His litigation skills, Ken said, were 
infl uenced by luminaries in the 

profession such as Gerry Spence 
and Harry Philo, especially those 

he’s worked with in the Idaho 
Trial Lawyers Association. 

A

Kenneth L. Pedersen, 
Twin Falls

2015 Distinguished Lawyer Awards
The Idaho State Bar presented the 
Distinguished Lawyer Awards at its 
Annual Meeting, July 22-24 in Sun 
Valley.
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adding that another longtime 
associate, Lloyd Web, Ken said,  
taught him a great deal about the 
law and how to try a case.  He also 
said that William Parsons and 
Richard Smith of Burley gave him 
“the best start any lawyer could 
have.” 

Ken has other interests. A big 
fan of travel, for many years he kept 
a sailboat in Hawaii. Now he has a 
tug boat in Anacortes, Wash. He’s 
a musician and played for many 
years with the Eddie Haskell Band. 
He reads a great deal, especially 
literature and philosophy. And, 
of course, he likes spending time 
with family.  He has been married 
for 47 years to Trudy, who he met 
on a blind date when he was 19. 
She was 18 and they were married 
nine months later. Now they have 
three adult children and eight 
grandchildren.

Jerom added in his nomination: 
“He is unwavering in his dedication 
to the best principles of lawyering.”

Fast Facts - Kenneth L. Pedersen
Firm
Partner, Pedersen & Whitehead, Twin Falls

Practice Areas:
General negligence
Medical malpractice
Product liability
Insurance bad faith

Mass tort experience:
L-Tryptophan
Breast Implant
Fen-Phen
DTP
Sulzer Hip

Education:
Bachelor of Arts, Brigham Young University, 1969
Juris Doctorate, University of Idaho, 1972

Professional Activities:
Fifth District Bar Association (President 1977-78)
Idaho Trial Lawyers Association (Member, Board of Governors 1979 – present;  

President 1982-83)
ITLA Seminar Planning, 1980-81; ITLA Certifi cation of Specialization 
Committee (member 1995-97, ITLA Lawyer of the Year 2007)
Association of Trial Lawyers of America (Sustaining Member; Board of 

Governors 1986-93 and 2008-2012)
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John Rumel, Legal Scholar with Courtroom Experience
2015 Idaho State Bar Distinguished Lawyer

Dan Black

ohn Rumel, Associate 
Professor at the University 
of Idaho College of Law, 
always knew he wanted 
to be an educator. But the 

route took him through part-time 
teaching jobs, complex civil and 
commercial litigation and about 
16 years traveling the back roads 
of Idaho, where he represented the 
Idaho Education Association and its 
members. 

From that work he collected a 
wealth of experience he can now 
pass on to Idaho law students. John 
joined the U of I College of Law 
full time in 2011 and now teaches 
at the Boise campus, which this 
summer is being moved from the 
Water Center on Front Street to 
the Old Ada 
County 
Courthouse 
across the 
street from 
the Law 
Center (Idaho 
State Bar 
offi  ces), and 
sandwiched 
between 
the Capitol 
Building and 
the Supreme 
Court Building.

“Teaching really gets me up in 
the morning,” John enthused during 
an interview in his downtown 
Boise offi  ce. “It’s like I was always 
meant to do this. You work with 
ideas, bright students. There is no 
‘us and them.’”   John’s students 
apparently agree, twice selecting 
him as their Inspirational Mentor, 
thereby causing him to receive the 
University of Idaho’s Alumni Award 
for Excellence in 2012 and 2014.

Raised in California, John 
attended the University of 

California at Santa Cruz and earned 
a BA double major in History and 
Politics. While considering graduate 
school, he saw few prospects for 
a career as a historian, and no 
scholarship assistance. However, 
for aspiring lawyers both were 
plentiful. He decided a career in 
law naturally involves three of his 
most passionate interests — history, 
politics and Constitutional law. “I 
wanted to tap into those interests.”

While attending Hastings 
College of Law in the Bay Area, 
John distinguished himself as Note 
Editor of the Constitutional Law 
Quarterly, and served as a judicial 
extern to Justice Jerome Smith, of 
the California Court of Appeals. 
Aft er law school, he served for 
two years as a law clerk for Judges 
William T. Sweigert and Robert P. 
Aguilar, at the United States District 
Court for the Northern District of 
California.

In the 1980s, John worked in 
private practice doing civil litigation 
in San Jose and San Francisco. And, 
in the early 1990s, he spent three 
years as a visiting professor at Santa 
Clara University School of Law. He 
noted that even 30 years ago, the 
cost of living was high in the Bay 

Area, his salary didn’t go far. So he 
and his wife, Kathe Alters, decided 
to return to their roots in Idaho. 
He met Kathe while working in 
California, but she and her family 
were from Boise.

John’s paternal grandfather was 
born in Ketchum and his maternal 
grandmother was born in Pocatello. 
John spent his childhood vacations 
in the Wood River Valley, where he 
liked to fi sh and hike. The couple 
decided on Boise, and soon John 
was working at what was then 
Stoel Rives Boley Jones & Grey. 
His emphasis was on education, 
employment, professional liability 
and product liability. 

“Legal practice and education are 
both oriented toward service,” John 
says, and he easily saw how assisting 
students and assisting clients “comes 
out of the same ethos.” But whether 
helping a student or client, John 
passionately does his best.

“I’ve always been inclined to 
represent clients with the greatest 
need – the underdog,” he said. With 
the downturn in union strength 
through Idaho’s Right to Work laws, 
John said the public sector unions 
were the last vestiges for protecting 
the legal rights of Idaho workers. In 

John Rumel, 
Boise

“Teaching really gets me up in the morning,” John enthused during an 
interview in his downtown Boise offi  ce. “It’s like I was always meant to do 

this. You work with ideas, bright students. There is no ‘us and them.’” 

— John Rumel

J
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1995, he became general counsel for 
the Idaho Education Association, 
representing teachers and other 
educators throughout Idaho.

John especially liked dealing 
with all the important issues facing 
the teachers’ union and workplace 
issues such as job security and the 
ability to practice one’s livelihood. 
Those things are priorities for 
people everywhere, but especially 
in an education setting. He said 
while that work was interesting 
and important, it occasionally 
became highly emotional and very 
contentious. “It takes a toll.”

“I loved representing the IEA,” 
he said, adding that in rural Idaho 
school districts are oft en the largest 
employer in town. “A town has 
much of its identity wrapped up 
around the school,” he said, making 
some issues a little more volatile. 
Hot topics in recent years have 
included the four-day school week, 
the Luna Laws, their repeal, and 
some of their return.

He said much of his work for 
the IEA involved establishing due 
process for employment actions. 
“Both sides need to suspend 
judgement until we get the facts 
and review the law,” he said. His IEA 
cases helped to develop case law 
that ensures the rights of individual 
teachers to get a fair hearing 
before discipline or termination. 
But it wasn’t just the lawyer’s job 
at the IEA. “We had some very 
dedicated people who were good at 
marshalling a team. We’d all work 
together,” including mobilizing 
local leaders and bargaining unit 
members.

John’s predecessors were the 
late Byron Johnson and Kathy 
Brooks, who helped establish 
the requirements of good faith 
bargaining, and other teacher rights.

Experience from those 17 years 
helped John to teach workplace 
law issues with vivid examples. And 
it helped his scholarly research, as 
well, he said.

“All of my papers have some 
genesis in my own law practice,” he 
said. “I have written about cases I 
have won and that I have lost,” he 
said, “only now I have time to really 
hash out the issues by probing 
deeper and more broadly into 
them.”

He joined the UI College of Law 
in Moscow as a full-time faculty 
member in fall 2011 aft er teaching 
on a part-time basis in Boise. 
Now he teaches courses in Civil 
Procedure, Evidence, Workplace 
Law, Education Law, Remedies, and 
Lawyering Process. 

Once moved into the newly 
remodeled Idaho Law Education 
Center, “I will continue doing what 
I do: provide both the theoretical 
knowledge; and, with Idaho-specifi c 
examples, I want to illustrate how 
students will be able to go out and 
practice with practical legal skills.”

Professor Rumel has served 
the legal community as a 
member of the Idaho Supreme 
Court’s Evidence Rules Advisory 
Committee and on the Idaho State 
Bar CLE advisory committee, which 
made recommendations concerning 
State Bar rules pertaining to 

continuing legal education 
compliance. He also served on the 
Idaho Volunteer Lawyers Program 
Policy Council in the 1990s. He has 
served on a variety of committees at 
the College of Law and as coach for 
the Jerome Prince Evidence Moot 
Court team. 

Beyond the rewards from 
teaching and from his fruitful career 
with the IEA, John is especially 
grateful to the Idaho State Bar 
this summer. “To be honored with 
this award; it just seemed to come 
so out of the blue,” he said. “The 
people who have gotten this award 
– these are the people I have always 
respected; like  Don Burnett, Linda 
Copple Trout and others. These are 
the luminaries. I’m truly fl attered.” 

Fast Facts - John Rumel
Employer:
Professor, University of Idaho, College of Law - Boise

New digs: 
• John will be teaching in the very same rooms where he argued cases early 

in his career, in the remodeled building which served as the Ada County 
Courthouse, but is now the Idaho Law and Justice Learning Center.

Family:
• Two children: Daughter Ellen, 24, Seattle; Son, Sam, 23, Denver.
• John’s wife, Kathe, works as the business development director for Idaho 

Public Television.

Well traveled: 
• His work for IEA included travel to every one of Idaho’s 44 counties. The IEA 

was able to mobilize Idahoans to quickly repeal the Luna Laws by referendum.

Education:
• University of California Hastings College of Law

Experience from those 17 years 
helped John to teach workplace 
law issues with vivid examples. 

And it helped his scholarly 
research, as well, he said.
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ewal Squyres knows 
his job.  “You take care 
of your client. You do 
what’s right,” he said. 
“And what’s right is the 

law. Your responsibility is to be a 
problem solver.” 

“Sometimes the only way to 
solve a problem is to actually go to 
trial, which is always the best part of 
practicing law for a trial lawyer.  But 
going to trial is not necessarily in 
the best interest of solving a client’s 
problem,” he said.

Interviewed at Holland & Hart’s 
new offi  ces on the 17th Floor of 
Eighth & Main, Newal speaks hum-
bly about his accomplishments, 
infl uences, work schedule, his 
community 
involvement, 
and his time 
with the De-
partment of 
Justice imple-
menting the 
Foreign Intel-
ligence and 
Surveillance 
Act (FISA).

In his 
home state of 
Texas, Newal’s family had high ex-
pectations for all the children. New-
al’s father was a small town family 
practitioner and leader in the medi-
cal community, selected as the Texas 
Family Practice Physician of the 
Year in 1983, and who helped estab-
lish the Family Practice Department 
at the Texas Tech Medical School.  
Newal said his family might have 
been slightly disappointed he didn’t 
go into medicine. But he was not 
very good with math and science 
and law was his fi rst choice.

Newal Squyres — Great Expectations Turned into Hard Work
2015 Idaho State Bar Distinguished Lawyer

Dan Black

“I did as well as you could in law 
school,” Newal said, having graduat-
ed at the top of his class and served 
as editor of the Law Review. “I was 
shocked because all I wanted to do 
was not fl unk out,” he said. “I just 
worked really hard.” 

His parents led by example, “liv-
ing hard-working, tolerant and non-
judgmental lives,” Newal said.  And 
the value system they passed on was 
simply to “do unto others as you 
would have them do unto you.” 

Aft er law school, Newal clerked 
for Judge Joe Ingraham on the U.S. 
Court of Appeals for the Fift h Cir-
cuit, which handled major racial 
discrimination cases in the South.  
In 1974, aft er the clerkship, Newal, 
his wife Linda, and four-month-
old son, Isaac, moved to Boise “to 
be a real lawyer,” Newal said.  They 
wanted to live where they could ski, 
and in those days Texans weren’t all 
that welcome in Colorado, much 
like Californians to Idaho.

His time in Boise was interrupt-
ed by a stint in Washington, D.C., 
at the Department of Justice. One 
of his early mentors was Fift h Cir-

cuit Judge Griffi  n B. Bell, who was 
appointed U.S. Attorney General 
by President Jimmy Carter. From 
1977 to late ’79, Newal worked for 
Judge Bell in the Offi  ce of Legal 
Counsel and was among a group of 
six to eight lawyers from across the 
Department that met every morn-
ing for breakfast with the Attorney 
General. 

Newal was part of a small team 
dealing almost exclusively with 
national security and counterintel-
ligence matters.  “As Judge Bell put 
it, our job was to bring the intel-
ligence community under the rule 
of law.” We helped implement the 
recommendations of the “Church 
Committee” (the Senate Select 
Committee on Intelligence chaired 
by U.S. Senator Frank Church), 
including the Foreign Intelligence 
Security Court, (also known as 
FISA), which was a main focus of 
his responsibilities.  

“Judge Bell had a great sense of 
humor, did not take himself too 
seriously, worked very hard, and 
loved the practice of law and being 
a lawyer.  He taught us and made 

Newal Squyres, 
Boise

N Newal was part of a small team dealing almost 
exclusively with national security and 

counterintelligence matters.
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the tough daily decisions by being 
a problem solver with the rule of 
law as the bedrock principle from 
which to act.”  Newal says not only 
were these years a great experience, 
but they provided a wonderful 
foundation to try and be a good 
lawyer and member of society.  “We 
always planned to come back to 
Idaho and reality.”

So Newal and his family re-
turned to Idaho, and he resumed a 
general litigation practice. He also 
put down roots, getting involved 
with the Idaho State Bar as a speak-
er, teacher, mentor, and lecturer for 
the Citizens’ Law Academy, and as 
a founding member of the Idaho 
Pro Bono Commission. Newal was 
an Idaho State Bar Commissioner 
in 2007-10. He has been a Trainer in 
the Trial Advocacy Clinic at the U 
of I Law School for many years. He 
also served on the executive com-
mittee of the Idaho Partners Against 
Domestic Violence. Aside from the 
law, Newal delved into the world 
of soccer and coached for the Boise 
Nationals Soccer Club for 20 years.

Newal has represented individu-
als and businesses large and small. 
He has been a plaintiff ’s lawyer 
(doing contingent fee work for in-
dividuals who have been harmed 
or injured) and defense counsel, de-
fending companies against all sorts 
of allegations of wrongful conduct. 
“I take all types of cases. That means 
I get to learn about new areas of the 
law, but also learn about the client’s 
or opponent’s business. Sometimes 
you have to learn a whole new 
industry. You want to view things 
with an open mind, to work with 
judgment without being judgmen-
tal.  You try to respect other people, 
particularly the lawyers on the other 
side.”

Of all the work, he said, some of 
the most meaningful and satisfying 

cases have been on a pro bono basis 
for the ACLU and Planned Parent-
hood. He continues to take pro 
bono cases and said he’s proud his 
law fi rm, Holland & Hart, supports 
pro bono work.

Newal said that aft er seeing so 
many disputes over the years he 
still believes people to be genuinely 
good. “I’m not a cynic,” he said, add-
ing that “I believe that most of the 
time people are trying to do the 
right thing as they see it. Still, they 
can have honest disputes. That’s 
what the law is for.”

And before trial or going to 
court, does he still get butterfl ies?  
Newal laughs answering in the af-
fi rmative. “The older you get, the 

more you realize how things can 
go wrong. So rather than a level of 
comfort, you better not be compla-
cent or take things for granted.”

Newal said he’s been lucky to 
have had important mentors and 
role models, like R.B. Kading, Jr., 
John Hepworth, Mike McNichols, 
Jess Hawley, Bob Alexander, Lou 
Racine, Bill Olson, Fred Hoopes, 
Chuck McDevitt, Lou Cosho, Al-
lyn Dingel, Allen Derr, Walt Bithell, 
Craig Meadows, Dick Greener, and 
others. 

When asked about the downside 
of modern legal practice, Newal 
responded about how litigation has 
become an increasingly expensive 
option and process. Access to justice 

Fast Facts - Newal Squyres
Firm
Partner, Holland and Hart LLP, Boise offi  ce

Practice areas: 
Commercial Litigation/Business Torts
Labor and Employment
Appellate
Products Liability
False Claims Act

Awards & Honors
Fellow, American College of Trial Lawyers
ACLU of Idaho Liberty Award (1994)
Plaque of Appreciation, Intelligence Division of the Federal Bureau of Investi-

gations, 
October 1979.

Memberships/Affi  liations
Idaho State Bar Board of Commissioners (2007-2010), President (2009)
Faculty, University of Idaho School of Law, Trial Advocacy Clinic
Idaho Bar Foundation, Citizens’ Law Academy
Idaho Pro Bono Commission Founder, Executive Committee (2008-2014)
Member, Executive Committee, Idaho Partners Against Domestic Violence 

(2008-2014)
Board Member, John William Jackson Fund (2012-present)
Board Member, Boise Nationals Soccer Club (2006-2008), and Coach (1986-

2008)

Education:
Texas Tech University School of Law, with High Honors (J.D. 1972)

oOrder of the Coif, Editor-in-Chief, Law Review
Texas Tech University (B.A. 1968)
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for normal people and many busi-
nesses continues to be a problem. 
“I believe that the judicial system is 
a pretty good way to resolve a dis-
pute,” he said. “But for cases involv-
ing under $50K - $100K, the cost of 
trying that case can be prohibitively 
expensive.” 

One of the problems driving 
the cost of litigation is the sheer 
number of emails lawyers have to 
sift  through in discovery. “We used 
to read all the documents. Now we 
need a system just to manage, sort, 
and scan all the emails for the im-
portant information,” he said.

But scan, sift , sort or problem-
solve, Newal still loves litigation 
and is happy to be a lawyer. “At this 
stage in my career,” he said, “things 
are no diff erent. I still work hard. 
The last 9 or 10 months I’ve been 
working at a pace almost as intense 
as any time in my career.” “I will 

keep doing this as long as someone 
will hire me.”

The most positive infl uence in 
Newal’s life has been his wife of 47 
years, Linda, and his children Isaac 
and Ruby.  Isaac was adventuresome 
enough not to become a lawyer, 
entering the world of strategic com-
munications and public relations.  
Ruby practices law in Salt Lake City 

“We used to read all the documents. Now we need a system 
just to manage, sort, and scan all the emails 

for the important information.”

— Newal Squyres
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where her husband, Jeff  Redshaw, is 
completing a residency in urology 
at the University of Utah.  Grand-
daughter Sophie Squyres (10 and a 
half) is amazing and, along with her 
cousin Elise, Ruby and Jeff ’s daugh-
ter born a month ago, reminds 
Newal daily of what’s really impor-
tant in life.
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Access to Justice Idaho Holds Kick-Off  Event and Fund Run
to Support Crucial Legal Services for Vulnerable Idahoans
Anna Almerico, IVLP Director

he Access to Justice Idaho 
Campaign has combined 
the separate fundraising 
eff orts of DisAbility Rights 
Idaho (DRI), Idaho Legal 

Aid Services (ILAS), and the Idaho 
Volunteer Lawyers Program (IVLP) 
to raise money to serve the critical 
legal needs of low income Idahoans 
and persons with disabilities.  

The need for the Access to Jus-
tice campaign is great. More than 
255,000 Idahoans live in poverty. Ida-
ho Supreme Court data indicate that 
approximately three out of fi ve civil 
law cases proceeded pro se in 2012. 
According to the 
Justice Index, Ida-
ho has .71 legal 
aid attorneys per 
10,000 people in 
poverty, the 38th 
worst ratio among 
the 50 states.1 
In 2013, aft er 15 
years, the Department of Justice dis-
continued a statewide grant to ILAS 
and IVLP, resulting in a cut of over 
$137,000 to serve victims of domes-
tic violence and sexual assault. Pro-
longed reductions in interest rates 
have caused IOLTA grants to drop by 
over 85% over the last 8 years, consti-
tuting a loss of over $306,430 in legal 
services. 

To celebrate the launch of the sec-
ond year of the Access to Justice Ida-
ho Campaign, a Kick Off  celebration 
was held on April 29 at the Basque 
Center in Boise. Many distinguished 
members of Idaho’s legal communi-
ty attended. Walter Sinclair, Chair of 

the campaign’s Leadership Commit-
tee, announced that fundraising was 
off  to a tremendous start, with lead 
gift s totaling approximately $80,000. 
Sinclair addressed the attendees, 
highlighting the importance of giv-
ing back: “The legal profession has 
been very good to many of us, and 
this is an opportunity for each of 
us to give back to our profession 
by donating to this campaign. Your 
support helps ensure that the justice 
system is available and working for 
everyone in Idaho, and a well-func-
tioning justice system benefi ts us all.” 

Sinclair encouraged all Idaho at-
torneys to do their part to help the 
campaign reach its $300,000 fund-
raising goal. 

Top lead gift  donors were hon-
ored at the event. Donors giving at 
the $5,000 “Visionaries” level in-
cluded the American Board of Trial 
Advocates, the Fourth District Bar 
Association, Gjording Fouser, Haw-
ley Troxell, Holland & Hart, Parsons 
Behle & Latimer, and Stoel Rives. 
These lead gift s are invaluable for 
providing the momentum the Ac-
cess to Justice campaign needs as we 

move into our second fundraising 
year.  

We also want to thank all of the 
participants in Access to Justice 
Idaho’s second annual FUND Run/
Walk, which was held on May 16. 
Approximately 120 runners partici-
pated and over $3,500 was raised. 
The top runners were Michael Bow-
ers, Ian Ashby, John Ashby, Esther 
Ceja, Jackie Elo, and Julia LaMar. 
Special thank you to Maureen Bral-
ey for coordinating this event, if you 
would like to help coordinate the 
Fund Run in 2016, please contact 
Maureen at mryanbraley@isb.idaho.
gov.

The Access to Justice Idaho cam-
paign’s goal is to provide civil legal 
services by raising funds from Idaho’s 
legal community, businesses, and 
others who understand the essential 
role of the judicial system in the lives 
of so many. Benefi ciaries will be the 
low income and vulnerable Idahoans 
who would otherwise have no access 
to legal help. Contributions will en-
able these organizations to serve Ida-
hoans in domestic violence, custody 
and divorce cases, guardianships for 
incapacitated adults and abused/ne-

T “The legal profession has been very good to many of us, 
and this is an opportunity for each of us to give back 

to our profession by donating to this campaign.”

— J. Walter Sinclair
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glected children, foreclosure preven-
tion, protection of seniors who have 
been fi nancially exploited, and other 
critical legal needs.  

Each Idaho attorney is invited to 
support this critical and rewarding 
campaign. For more information or 
to make a donation, please visit Ac-
cess to Justice Idaho’s website: http://
www.isb.idaho.gov/ilf/aji_cam-
paign/aji.html   

Finally, we would like to thank all 
of the donors, especially the lead do-
nors for this year’s campaign, listed 
below.”   
Visionaries: $5,000 and up
Hawley Troxell
Stoel Rives
Gjording & Fouser
Parsons Behle Latimer
Holland & Hart
ABOTA

Benefactors: $1,000-$4,999
Diane Minnich and Michael 
Stoddard
Strindberg & Scholnick
Walt and Kristen Sinclair
Mary and Don Hobson
Williams Meservy & Lothspeich
ISB Litigation Section
Champions: $500-$999
Susie and Paul Headlee
Bank of Commerce
The Cook-Scholnick Fund
ISB Young Lawyers Section
Advocates: $250-$499
Hon. James and Linda Judd
Erika Birch
Powers Tolman Farley
Sustainers/Supporters: up to $249
Jeff ery Neumyer
Mike McBride
Larry Larson

Michael Hinman
Royce Lee
Terrel Transtrum
ISB Appellate Practice Section

Endnotes

1. www.justiceindex.org

Each Idaho attorney is invited 
to support this critical and 

rewarding campaign. 
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ent Gauchay exemplifi es 
what a meaningful and 
positive impact an attor-
ney can have on his or 
her community. He has 

practiced law in Southeast Idaho 
since 1981 and has given back to his 
community by consistently provid-
ing pro bono services to those in 
need. IVLP records show that Kent 
has volunteered to help with 23 
guardianship cases since 1992. 

Kent’s most recent pro bono case 
involved serving as 
guardian ad litem 
for three children 
who came from a 
particularly unfor-
tunate living situ-
ation. Their father 
abandoned them 
and their mother 
was addicted to 
drugs. The chil-
dren were living in Texas with their 
mother until CPS removed them. 
Kent described their living situation 
in Texas as deplorable. The children 
were severely neglected. For example, 
one of the children told Kent that 

he received a can of peas as a birth-
day present one year. Kent said the 
children were also exposed to things 
that children should not be exposed 
to and they had essentially been de-
prived of their childhood. 

The children’s living situation 
improved dramatically once CPS 
removed them from their mother’s 
home and sent them to Idaho to 
live with their aunt and uncle. With 
Kent’s help, the aunt and uncle were 
able to establish guardianships over 
the three children through an un-
contested court decision. Kent felt 
that the aunt and uncle were able to 
provide them with a good home and 
were committed to giving the chil-
dren a better life. The children were 
excited to have meals on a regular 
basis. The aunt told Kent that one of 
the children did not understand that 
he could ask for seconds at meals be-

IVLP Thanks to Kent Gauchay
Molly Mitchell

K

Kent Gauchay

cause that had never been an option 
for the children. Kent said it was very 
rewarding for him to see the chil-
dren have stability in their life.  

Kent said that he would encour-
age other attorneys to volunteer 
with guardianship cases because 
it is a great opportunity to make a 
positive impact and the experience is 
very rewarding. 

If you are encouraged by Kent’s 
choice to help with the Idaho Vol-
unteer Lawyer’s Program, please call 
(208)334-4510 to contact Kelli Ket-
linski. 

About the Author

Molly Mitchell is an intern at 
IVLP and Bar Counsel’s Offi  ce this 
summer. She is a third –year law stu-
dent at the University of Idaho Col-
lege of Law.

Kent felt that the aunt and uncle were able
 to provide them with a good home and were 
committed to giving the children a better life. 

Have a job opening?
 Looking for a job?

The Idaho State Bar 
has job postings on its web site. 

Posting is free and easy. 
Visit isb.idaho.gov.
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n a chilly and breezy 
Saturday in May of this 
year, over 100 people 
met at Fort Boise Park 
to participate in the Ac-

cess to Justice FUND Run/Walk, sup-
porting the Access to Justice Idaho 
Campaign.  The Access to Justice 
FUND Run/Walk is the legacy proj-
ect I created while participating in 
the Idaho Academy of Leadership 
for Lawyers (IALL).  IALL is a great 
program teaching valuable leader-
ship skills and giving lawyers the 
opportunity to develop positive rela-
tionships with future leaders of the 
Idaho Bar. 

IALL tasked us to use those fresh-
ly honed leadership skills to create 
a legacy project benefi tting our lo-
cal community.  The Access to Jus-
tice FUND Run/
Walk idea evolved 
throughout my 
8-month partici-
pation in IALL.  
In one of the fi rst 
IALL sessions, 
during an exer-
cise on reciprocity, 
we were asked to 
present the other IALL participants 
with two requests for assistance, one 
business and one personal.  My busi-
ness request related to my des ire to 
keep up my lawyering skills.  I have 
worked as the Director of Admis-
sions at the Idaho State Bar for over 
four years and no longer practice 
law in the traditional sense.  I want 
to keep the legal skills I developed 
in law school and 7 years of private 

practice fresh.  Initially, I asked the 
IALL participants for input on start-
ing a contract legal work business.  
Molly O’Leary, one of the IALL 
steering committee members at the 
time, suggested I do pro bono work.  
Her suggestion was like a light bulb 
being lit in my head and struck me 
as the perfect balance of keeping 
up my lawyering skills, working to-
wards meeting my professional pro 
bono obligations (which, admitted-
ly, had not been met for a number 
of years), and doing something good 
for a person in need.

I contacted Mary Hobson, then 
Director of the Idaho Volunteer 
Lawyers Program and volunteered 
to take a family law case.  I had never 
worked on a family law case in my 
life.   But with Mary’s help and guid-
ance, the advice I received from Sean 
Breen, a family law attorney I knew 
through his volunteer work with the 

ISB (thank you, Sean), and a smart, 
talented, respectful and patient op-
posing counsel (thank you, Patrick 
Geile), I managed to negotiate a 
settlement of a custody dispute that 
satisfi ed my client.

In talking with Mary about my 
pro bono work, I learned more about 
the Idaho Volunteer Lawyers Pro-
gram and the Access to Justice Idaho 
Campaign.  That Campaign was or-
ganized in 2013 to raise funds to sup-

The Access to Justice FUND Run/Walk:  
Creating a Legacy to Benefi t the Access to Justice Idaho Campaign
Maureen Ryan Braley

I contacted Mary Hobson, 
then Director of the Idaho 

Volunteer Lawyers Program 
and volunteered to take a 

family law case. 

O

Photos by Kyme Graziano  

Everyone gets into the spirit during the second annual Fund Run in Boise this spring. The event publicizes 
eff orts to raise money through the Access for Justice Idaho Campaign. 
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port the three main providers of free 
civil legal services for poor and vul-
nerable Idahoans:  DisAbility Rights 
Idaho, Idaho Legal Aid Services, 
and the Idaho Volunteer Lawyers 
Program.  These organizations have 
seen cuts to their funding in recent 
years, all while the demand for their 
services has increased.  The fact that 
these organizations banded together 
to jointly raise funds appealed to my 
sense of fairness and being a team 
player, and to my renewed commit-
ment to using my legal skills to help 
people who cannot aff ord to hire a 
lawyer.

At another IALL session, we 
were asked to draw a picture (law-
yers drawing!) of something that in-
spired us.  I immediately envisioned 
mountains, and drew a picture of 
mountains with a stream running 
below.  The outdoors is my escape, 
my refuge, my peaceful place.  It is 
why I live in Idaho.  I posted that 
drawing in my offi  ce and looked at 
it for inspiration.  I knew that my 
IALL legacy project had to be some-
thing that got people outside.   

The Access to Justice Idaho Steer-
ing Committee planned a kickoff  
event for spring 2014 to formally 
announce the Campaign and ac-
knowledge the major donors up to 
that point.  I had been toying with 
the idea of planning a 5K as my 
legacy project.  The Access to Justice 
Idaho Campaign seemed like a great 
cause, and the timing of the kickoff  
event worked perfectly to announce 
an early summer outdoors event.  I 
approached the Access to Justice Steer-
ing Committee with my idea – the 
Access to Justice FUND Run/Walk 5K.  
Thankfully, they were supportive 
and enthusiastic about the event.

In 2014, over 100 people regis-
tered for the event and we raised 
over $2,500.  With generous dona-
tions from our sponsors to cover the 
costs, 100% of everyone’s $25 entry 
fee went directly to the Access to Jus-
tice Idaho Campaign.  People got out-

side, got in some good exercise, met 
great people, and supported a great 
cause.  I achieved my goals for my 
legacy project.

This year, 119 people registered 
for the event and we raised over 
$3,700 for the Access to Justice Idaho 
Campaign.  I am thrilled about the 
success of the event in its second 
year.  Thank you to Concordia Uni-
versity School of Law, the ISB Real 
Property Section, the 4th District Bar 
Association, the ISB Young Law-
yers Section, the ISB Environment 
and Natural Resource Law Section, 
M&M Court Reporting and the Uni-
versity of Idaho College of Law for 
your generous sponsorships.  Thank 
you to the amazing volunteers, with-
out whom the event would not be 
possible:  Stephanie Stoddard, Kyme 
Graziano, Cassandra Cooper, Nelda 
Adolf, Kayla Adolf, Mimi Faller, Kelli 
Ketlinski, Clay Gill, Olivia Gill, Jim 
Cook, Anna Almerico, Iris Almerico, 
Opal Almerico, Belinda Brown and 
Lindsey Peterson.

I am excited about the potential 
for the Access to Justice FUND Run/
Walk in years to come.  Food trucks, 
live bands, giant checks for big dona-
tions, just like on The Price is Right…  
But I cannot do it alone.  Another 

goal of the IALL legacy project was 
to leave a legacy beyond the person 
who created it.  In other words, one 
should be able to hand off  their leg-
acy project to someone else or some 
other group.  The Campaign is so 
critically important, and it aff ects all 
of us – both as lawyers with a pro-
fessional obligation to help the less 
fortunate, and as members of this 
community.  So consider this a call 
for help!  Contact me at mryanbral-
ey@isb.idaho.gov or 208-334-4500 if 
you want to leave your own legacy 
by making the 2016 Access to Justice 
FUND Run/Walk event great.  To-
gether, we can raise even more money 
and even more awareness for the Access 
to Justice Idaho Campaign.  

People got outside, got in some 
good exercise, met great people, 

and supported a great cause. 
 I achieved my goals for 

my legacy project.

Runners pull out all the stops in 
the fi nishing stretch. The event 
raised money for agencies that 
provide legal services. 
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