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Morrow & Fischer, PLLC is pleased to announce that Laura Burri and George 
Breitsameter have joined the firm. 

Laura Burri’s practice includes business transactions, collections, mortgage 
banking, estate planning and water law.  Laura also has a successful practice 
assisting both debtors and creditors in bankruptcy proceedings.  Prior to joining 
Morrow & Fischer, PLLC, Laura was a shareholder at Ringert Law Chartered in 
Boise, Idaho, for twenty-eight years.  

George Breitsameter joins the firm after thirty years of litigation experience in the 
public sector with the U.S. Department of Justice and Canyon County Prosecutor’s 
Office.  George is a Certified Public Accountant, and his law practice is focused on 
business transactions, tax matters, estate planning and litigation.  

MORROW & FISCHER, PLLC is a unique Nampa law firm centrally located in the 
Treasure Valley.  Despite its intentionally small size, Morrow & Fischer, PLLC is a 
full-service firm providing personalized service in the areas of business, real estate, 
wills, trusts and probates, agriculture, bankruptcy and general civil litigation.  The 
attorneys at Morrow & Fischer take time to know their clients and endeavor to 
create lasting relationships so they can provide the best legal services available. 

MORROW & FISCHER,  PLLC
332 N. Broadmore Way, Ste. 102 | Nampa, ID 83687 

(208) 475-2200 | www.morrowfischer.com

George W. Breitsameter

Laura E. Burri

A REAL SOLUTION 
FOR REAL PROPERTY

Gorilla Capital can purchase your client’s real property 
before they incur significant costs. We are experienced, 
cash buyers making transactions with us fast and easy.

208.904.3633 |  gorillacapital.com  |  8 years in business  |  operations in 12 states
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www.IntermountainBank.com 

208-415-5705

PERSONAL AND 
PhiLANthROPic LEgAcY

FiNANciAL MANAgEMENt 
FOR EvERY SEASON OF LiFE 

cONFLict MANAgEMENt

FiNANciAL PROtEctiON

offIces LocATeD In: spokAne, 

sAnDpoInT, coeUR D’ALene, 

nAMpA AnD TWIn fALLs

Seek excellence,  Take The Journey,  embrace SucceSS

PROFESSiONAL 
FiDUciARY SERvicES

Let us earn Yours.
Great Teams are

Built on Trust
Andersen Banducci is pleased to introduce its newest attorney, Alyson Foster. She is the latest 
in a lineup of talented lawyers to join our firm, which has one of the strongest commercial 
litigation practices in the Northwest. She shares our core belief that the only thing worse than 
being in a business dispute is losing one. And she’s not about to let that happen. 

Andersen Banducci PLLC  •  101 S. Capitol Blvd., Suite 1600  •  Boise, Idaho 83702
(208) 342-4411  •  andersenbanducci.com

The firm you choose when  
you can’t afford to lose.

COMPLEX CASES? HIGH-STAKES? SHE SAID 

Alyson Foster
University of Michigan Law School

IWL Announces New Board Members

Amber Ellis Jane Gordon Edith Pacillo

Officers:  Michelle Points (President), Amy Lombardo (Vice President), Jenifer Marcus (Secretary), 
Erin Wynne (Treasurer)

Board of Directors:  Wendy Couture, Jennifer Schrack Dempsey, Keely Duke, Amber Ellis, Jane 
Gordon, Demi Fisher, Nicole Hancock, Edith Pacillo, Kathleen McRoberts, Sarah Simmons, Joy Vega

Local Chapter Board Liaisons:  Kimberly Evans Ross, Vicki Olds

Advancing diversity in Idaho through the promotion of equal rights and 
opportunities for women in the legal profession.

www.idahowomenlawyers.com
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Audrey Kenney
208-631-7298 

akenney@msettlements.com
www.msettlements.com

STRUCTURED SETTLEMENTS
PROPRIETARY ATTORNEY FEE STRUCTURES
MEDICARE SET-ASIDES
TRUSTS
LIEN RESOLUTION

25 Years of experience.
And we’re just getting started.

Michael T. Spink

JoAnn C. Butler

T. Hethe Clark

Chad W. Lamer

Tara Martens Miller

251 E FRONT ST • SUITE 200 • PO BOX 639 • BOISE, IDAHO 83701 • 208.388.1000 • SPINKBUTLER.COM

After 25 years as a leading Idaho real estate, development, and land use law firm, we are adding more ways to help your 
business succeed.  In order to better serve your business, we are growing ours by welcoming Chad Lamer, a certified

land planner who focuses on real estate, land use, and development, and Tara Martens Miller, who specializes in
business and real estate transactions and employment and commercial litigation.

Welcome to the new Spink Butler—the same client-forward law firm, now five partners strong.

ISB/ILF Upcoming CLEs



Live Seminars
Throughout  the  year,  live  seminars  on  a  variety 
of  legal  topics  are  sponsored  by  the  Idaho  State 
Bar  Practice  Sections  and by  the Continuing  Legal 
Education Committee of the Idaho Law Foundation.  
The  seminars  range  from  one  hour  to  multi-
day  events.  Upcoming  seminar  information  and 
registration forms are posted on the ISB website at: 
isb.idaho.gov. To  learn more contact Dayna Ferrero 
at  (208)  334-4500  or  dferrero@isb.idaho.gov.  For 
information around the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded  seminars  are  available  on  demand 
through  our  online  CLE  program.    You  can  view 
these seminars at your convenience.   To check out 
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars
Many  of  our  one-to  three-hour  seminars  are  also 
available to view as a live webcast.  Pre-registration 
is  required.    Watch  the  ISB  website  and  other 
announcements for upcoming webcast seminars. To 
learn more contact Dayna Ferrero at (208) 334-4500 
or  dferrero@isb.idaho.gov.  For  information  around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available  for  rent  in 
DVD, VCR and audio CD formats.  To visit a listing of 
the programs available for rent, go to isb.idaho.gov, 
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.

Attend a CLE right in your backyard

ISB/ILF Upcoming CLEs

*NAC — These programs are approved for New Admittee Credit pursuant 
to Idaho Bar Commission Rule 402(f ).

**Dates,  times,  locations  and CLE  credits  are  subject  to  change. The  ISB 
website contains current information on CLEs. If you don’t have access to 
the Internet please call (208) 334-4500 for current information.

September 
September 12 – 13
2014 Annual Advanced Estate Planning Seminar 
Sponsored by the Taxation, Probate and Trust Law Section
The Sun Valley Resort, 1 Sun Valley Road – Sun Valley 
10.5 CLE credits of which 1.0 is Ethics 

September 17
Handling Your First or Next Child Support Case – Establishment and 
Enforcement
Sponsored by the Idaho Law Foundation, Inc.
The Law Center, 525 W. Jefferson – Boise / Statewide Webcast
9:00 a.m. (MDT)
2.0 CLE credits NAC

September 19
Attorney Ethics When Starting a New Firm
Sponsored by the Idaho Law Foundation, Inc. in Partnership with 
Peach New Media and WebCredenza Inc.
Audio Stream / Teleseminar
11:00 a.m. (MDT)
1.0 CLE credits of which 1.0 is Ethics

September 26
Representing Your Child Client: Child Proctection and Child Custody
Sponsored by the Family Law Section
Hampton Inn & Suites,1500 Riverstone Drive – Coeur d’Alene
8:30 a.m. (PDT)
6.0 CLE credits

October
October 2
New Attorney Program
Sponsored by the Idaho Law Foundation, Inc.
Boise Centre, 850 W. Front – Boise
8:00 a.m. (MDT)
4.0 CLE credits of which 1.5 is Ethics NAC

October 17
Representing Your Child Client: Child Protection and Child Custody
Sponsored by the Family Law Section
Hilton Garden Inn, 700 Lindsay Blvd. – Idaho Falls  
8:30 a.m. (MST)
6.0 CLE credits 

October 24
Representing Your Child Client: Child Protection and Child Custody
Sponsored by the Family Law Section
The Riverside Hotel, 2900 W. Chinden Blvd. – Boise  
8:30 a.m. (MST)
6.0 CLE credits 

November
The Idaho Law Foundation, Inc. proudly announces their lineup 
for the 2014 Mobile Monday CLE Series. Make plans now to 
join the teleseminars from 12:30 – 1:30 p.m. (MST). Check next 
month’s CLE Calendar for more information. 
•	November 3 – Cathy R. Silak, Concordia University School of 

Law
•	November 10 – Hon. Roger S. Burdick, Idaho Supreme Court
•	November 17 – James A. Cook, Idaho Legal Aid Services
•	November 24 – William W. “Bill” Thompson, Latah County 

Prosecutor’s Office 
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Fred Hoopes: Lawyers Are Guardians of the Constitution

President’s Message

Paul B. Rippel
President, Idaho State Bar 
Board of Commissioners

y former colleague 
Fred Hoopes received 
the Distinguished 
Lawyer Award at this 
year’s annual meet-

ing.  Except for additions to update a 
few references, the following words 
came from his pen and appeared in 
The Advocate when he was President 
of the Idaho State Bar.

  
wenty-four of 56 signers 
of the Declaration of In-
dependence were lawyers.  
Twenty-nine of the 40 
delegates to the Consti-

tutional Convention were lawyers.  
At the Idaho Constitutional Con-
vention, as Dennis C. Colson in his 
book entitled Idaho’s Constitution: 
The Tie That Binds observed, “[t]here 
were merchants, 
bankers, doctors, 
ranchers, farmers, 
miners and labor-
ers.  But most of 
all, there were law-
yers.  Forty percent 
of the delegates 
were trained at-
torneys.” America 
was founded and formed by lawyers, 
more so than by any country on 
earth.  I believe it is no coincidence 
that we are the most free.  

Lawyers authored the Constitu-
tion and they must be the guard-
ians.  Lawyers act as the Constitu-
tion’s guardians when they appear as 
a representative of a client in court, 
whether it is defending the lowest 
petty criminal in magistrate court 

or arguing matters of great national 
importance before the United States 
Supreme Court.  But there is another 
role when acting as guardians of the 
Constitution and that is the political 
role. 

In November Idaho and Ameri-
can citizens exercise their sacred fran-
chise and elect leaders to steer the 
ship of state.  Leaders in the execu-
tive and judicial branches of the gov-
ernment in a democracy only earn 
the opportunity to serve through the 
political process.  Everybody is quali-
fied and has a civil responsibility to 
participate in the political process.  

Lawyers have a special obliga-
tion to contribute to the process 
because of their unique education 
and experience.  Not every lawyer 
should run for political office.  For 
some, it is just not their calling.  But 
they should participate in that politi-
cal process.  The political process is 
much like making sausage and mak-
ing law.  While it may seem menial 
and undistinguished, its dignity can 
best be found in the highest purpos-
es it serves.  

Lawyers supporting candidates of 
their choice with letters to the edi-
tor, stuffing envelopes or providing 
financial assistance help serve those 
high purposes.  Lawyers who pro-
vide advice to a candidate, guidance 
to a legislator or warnings to an of-
ficer of the executive branch serve 
those high purposes in the best tra-
dition, especially when offered for 
the civic good rather than the gain 
of it.  Sadly to say, in Idaho the num-
ber of lawyers in the state legislature 
is currently only 8 out of 105.  Since 
Governor Robert Smylie in 1955 
only Jim Risch has had a legal edu-
cation to be prepared for that high 
office.

At a commencement address at 
the George Washington Law School, 
former Senator George Mitchell 
said the following: “Real fulfillment 
in your life will come from striving 
with all of your physical and spiritu-
al might for a worthwhile objective 
that helps others and is larger than 
your self interest.  I hope that each of 
you is fortunate enough to find such 
an objective in your life.”

Good lawyers have skills of com-
munication, skills of civility and 
a sense of an enhanced civic duty 
borne of the human dramas they 
deal with in everyday practice.  Cam-
paigns need effective communica-
tors.  The political process needs the 
civility good lawyers practice even in 
the heat of the adversary system.  The 
application of those skills will give 
the kind of fulfillment in life from 
striving for a worthwhile objective.

I am proud to repeat Fred’s 
thoughts in this column because 
they still ring true today.  The law is 
not an ordinary job, it is a profession, 
so kudos to each of you for using 
your lawyering skills and civility in 
striving to help others whether it is 
in your law practice, your public life 
or your personal life.

About the Author

Paul B. Rippel is a member of 
Hopkins Roden in Idaho Falls, and cur-
rent President of the Idaho State Bar 
Board of Commissioners.  Mr. Rippel re-
ceived a BS from the University of Ida-
ho in 1976, MS at NM State University 
in 1978, and his JD from the University 
of Idaho in 1981.  

M

T
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L i c e n s i n g c a n c e L L at i o n s

order to cancel license to practice law for 
non-compliance with McLe requirements 
pursuant to idaho Bar commission Rule 
406(d)

WHEREAS, The Commission-
ers of the Idaho State Bar by and 
through their Executive Director 
have filed with the Clerk of this 
Court evidence that the following 
named attorneys are not in compli-
ance with the Mandatory Continu-
ing Legal Education Requirements 
(MCLE), pursuant to Idaho Bar 
Commission Rule 406(d) and Rule 
305;

NOW, THEREFORE, IT HERE-
BY IS ORDERED that the licenses to 
practice law in the State of Idaho of 
the following named attorneys shall 
be CANCELED  for failure to com-
ply with the Mandatory Continu-
ing Legal Education Requirements 
(MCLE):

SUSAN DIAN CENTENO
 LOIS WESTON HART

 MICHAEL CRAIG HUMPHREY
 JULIANNE MEEHAN

 WALLACE WILSON MILLS 
 MATTHEW J. HOLDEN

IT FURTHER IS ORDERED 
AND NOTICE IS HEREBY GIVEN 
that the attorneys listed above shall 
be no longer be licensed to practice 
law in the State of Idaho, unless 
otherwise provided by an Order of 
this Court.

IT FURTHER IS ORDERED that 
Bar Counsel of the Idaho State Bar 
is hereby directed to distribute, serve 
or publish this Order as provided by 
the Idaho Bar Commission Rules:

Dated this 11 day of Agust, 2014.
By Order of the Supreme Court
Roger S. Burdick, Chief Justice

2014 District Bar Association Resolution Meetings

District Date/Time City

First Judicial District Thursday, November 6 at Noon Coeur d’Alene

Second Judicial District Thursday, November 6 at 6 p.m. Moscow

Third Judicial District Thursday, November 20 at 6 p.m. Nampa

Fourth Judicial District Thursday, November 20 at Noon Boise

Fifth Judicial District Wednesday, November 19 at 6 p.m. Twin Falls

Sixth Judicial District Wednesday, November 19 at Noon Pocatello

Seventh Judicial District Tuesday, November 18 at Noon Idaho Falls

n e w s  B R i e f s

Holland & Hart named among 
“50 Best Law firms for women” by 
working Mother & flex-time Lawyers

BOISE – Working Mother and 
Flex-Time Lawyers today an-
nounced the 2014 Working Mother 
and Flex-Time Lawyers “50 Best 
Law Firms for Women.” The list 
lauds firms for their family friendly 
policies and business development 
and career development initiatives 
that are helping to retain women 

attorneys and advance them into 
the leadership pipeline. Holland & 
Hart has been selected for the pres-
tigious list.

The survey found that 20 percent 
of lawyers at the winning firms use 
full-time flex-time work arrange-
ments, and the percentage of law-
yers who work reduced hours grew 
to 10 percent from 9 percent last 
year. The law firms are featured in 
the August/September issue of the 
magazine, and on workingmother.

com and flextimelawyers.com.
 “Holland & Hart is very proud 

to be included once again among 
the 50 Best Law Firms for Wom-
en,” said Liz Sharrer, Firm Chair. 
“We have always taken our com-
mitment to advancing women with-
in the firm very seriously and have 
worked hard to develop policies 
that have allowed women here not 
just to survive — but to thrive — in 
their practices, in their lives outside 
of work, and as leaders in the firm.” 

2014 R e s o Lu t i o n M e e t i n g s c H e d u L e
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Typical SellersTypical Sellers (age 65+) will increase 73%

while Typical BuyersTypical Buyers (ages 45 to 54)

will decrease by 4%!*

Be the first of millions of Baby BoomersBe the first of millions of Baby Boomers
preparing to Exit the Marketpreparing to Exit the Market

ARTHUR BERRY & COMPANY
9095 S. Federal Way, Suite 204, Boise, ID 83716

208-336-8000
www.arthurberry.com

*US Dept of Commerce, Bureau of Census Data for period 2005 through 2025

Contact the Business Brokerage Authority of Over 31 Years
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Octo. 26, 2009); Stinker Stores, Inc., 2010 
WL 1976882, *6 n.2 (D. Idaho May 17, 
2010).
7. See Hardenbrook, 2009 WL 3530735, at 
*7.
8. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6 (“When the moving party’s claims 
are reasonably disputed and there is 
substantial evidence that supports the 
non-moving party’s claims, a motion to 
amend to assert punitive damages will 
not be allowed.” (citing Strong, 393 F. 
Supp. 2d at 1026)).
9. Hardenbrook, 2009 WL 3530735, at *7.
10. See Hansen-Rice, Inc. v. Celotex Corp., 
414 F. Supp. 2d 970, 979-80 (D. Idaho 
2006) (“Certainly a jury might conclude, 
as Celotex asserts, that Barrow was just 
letting off steam . . . .  However, . . . [t]
hat evidence at least raises a reasonable 
inference that Celotex was not acting in 
good faith . . . .”).  In the interest of full 
disclosure, the author was involved as 
counsel in Hansen-Rice.
11. Hansen-Rice, Inc. v. Celotex Corp., No. 
CV-04-101-S-BLW, slip op. at 2 (D. Idaho 
June 22, 2006).
12. Id.

13. Stinker, 2010 WL 1976882, at *6 (cit-
ing Manning v. Twin Falls Clinic & Hosp., 
Inc., 122 Idaho 47, 830 P.2d 1185 (1992); 
Jones v. Panhandle Distribs., Inc., 117 Ida-
ho 750, 792 P.2d 315 (1990); Soria v. Si-
erra Pac. Airlines, Inc., 111 Idaho 594, 726 
P.2d 706 (1986); Cheney v. Palos Verdes 
Inv. Corp., 104 Idaho 897, 665 P.2d 661 
(1983); Linscott v. Rainier Nat’l Life Ins. Co., 
100 Idaho 854, 606 P.2d 958 (1980)); see 
also O’Neil, 118 Idaho 257, 796 P.2d 134.  

14. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6.

15. Hardenbrook, 2009 WL 3530735, at *6 
n.3; see also Stinker, 2010 WL 1976882, at 
*6 n.2.

About the Author 

J. Walter Sinclair is a partner in 
the law firm of Stoel Rives in Boise, 
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agricultural prod-
uct liability, anti-
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As Hardenbrook instructs, the 
proper application of the  

punitive damages standard 
should be: “if the moving party’s 
claims are reasonably disputed 

and there is substantial evidence 
that supports the non-moving 

party’s claims, the moving party 
has not met its burden,”
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Executive Director’s Report

2014 Idaho State Bar Service Award Recipients
Diane K. Minnich
Executive Director, Idaho State Bar

  

The Street Law Clinic was quickly adopted and supported by the  
leadership of ITLA, which garnered additional support from  

Concordia University School of Law, University of Idaho Law School,  
and Idaho Volunteer Lawyers Program.

t the ISB Annual Meeting 
in Fort Hall, the 2014 
Service Award recipi-
ents were honored.  Five 
of the recipients were 

at the meeting, Erika Birch, Kari 
Campos, Judge Russ Comstock, Peg 
Dougherty, and Judge Mick Hodges.  
The remaining five will be honored 
at their local resolution meeting.  As 
I have often noted 
in this column, the 
Idaho State Bar and 
Law Foundation 
are fortunate to 
have so many won-
derful volunteers 
to serve the legal 
profession and the 
public.  Following is information on 
the award recipients from the 2014 
Award brochure.

Erika Birch  
Strindberg & Scholnick, Boise 

Erika has the ambition to see 
what is possible, a talent she put into 
action with the Idaho Trial Lawyers 
Association in creating Street Law 
Clinics. She said the scarcity of free 
legal representation in Boise moti-
vated her to address the problem. “I 
thought I might 
be able to model 
something on a 
clinic I had vol-
unteered at while 
practicing in 
Utah,” she said.

The Street 
Law Clinic was 
quickly adopted 

and supported by the leadership of 
ITLA, which garnered additional 
support from Concordia University 
School of Law, University of Idaho 
Law School, and Idaho Volunteer 
Lawyers Program. “We worked to-
gether for about nine months plan-
ning the clinic,” Erika said. The first 
clinic was in October of 2012 and 
the City of Boise hosted it at the li-
brary. 

Erika gave special thanks to the 
following who helped create the clin-
ic: Barbara Jorden (ITLA Executive 
Director), Quinn Perry (ITLA Street 
Law Coordinator), Jodi Nafzger 
(Concordia Director of Experiential 
Learning), Jane Gordon (University 
of Idaho law student) Kira Pfisterer 
(ITLA Board Member), and Mary 
Hobson (IVLP Director). 

The clinics have served 173 peo-
ple in 2013 and have already served 
over 180 people in 2014. Sometimes 
a good idea can go a long ways. 

Kari M. Campos 
Idaho Falls

During the past five years Kari 
served as president and other officer 

positions for the Seventh District 
Bar Association.  She is also a mem-
ber of the governing council of 
the Idaho State Bar Business and 
Corporate Law Section.  Notably, 
Kari has served as a CASA pro bono 
attorney for many years and recently 
became a CASA guardian ad litem 
volunteer. She was also appointed to 
the CASA board of directors.  Kari 
is active in other legal and commu-
nity associations including service as 
president of the Eastern Idaho Estate 
Planning Council and a member of 
the Southeastern Idaho Big Brother 
Big Sisters Board of Directors.

 “I have always been drawn to vol-
unteer in my community,” she said, 
“and since becoming an attorney, 
also do service work for the bar.  I 
want to be a part 
of something big-
ger than myself 
and am inspired 
by others who gra-
ciously and tire-
lessly give their 
time and efforts 
to a cause that in-
spires them.”

Kari M. Campos

A

Erika Birch
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Kari said she also wants to be a 
role model to her three daughters 
and instill the importance of help-
ing others and contributing to the 
community.   

Doing service and volunteer 
work “has allowed me to stay con-
nected to my community and build 
relationships with my colleagues,” 
Kari said. “It has afforded me the 
opportunity to see great people do 
great things and to be a part of those 
great things.  I have learned that as 
diverse as we all are, we all have just 
as much in common.”

Jamie R. Champion 
Veterans Affairs Medical Center, 
Boise (Non-lawyer)

Jamie has worked with the ISB 
Reasonable Accommodations 
Committee, which ensures the bar 
exam is administered fairly to all, in-
cluding those who have disabilities.

Jamie said, “my 
ability to help 
them has been 
enhanced by the 
thoughtful com-
m e n t s / l e s s o n s 
provided by my 
colleagues on the 
committee.”  

“This was a 
wonderful experience for me,” Jamie 
said. “It allowed me to share my ex-
pertise in neuropsychology with the 
committee and also helped me to 
have greater understanding of the 
law surrounding reasonable accom-
modations.  Thank you so much for 
this opportunity! ”

Hon. Russ Comstock 
Ada County Magistrate, Boise 

Judge Comstock has always been 
willing to participate in CLE pro-
grams of interest to family law prac-
titioners.  Some of those programs 

have included presentations and/or 
articles on family law practice, ethics, 
pro bono service and recent develop-
ments in Idaho law (e.g., “Headline 
News”, etc.).

More recently, he helped devel-
op the Idaho Rules of Family Law 
Procedure in the Fourth Judicial 
District, which were adopted by 
the Idaho Supreme Court. Judge 
Comstock has spoken frequently 
lately about those rules as the state 
prepares for their implementation of 
these rules next year.  

The judge also serves on the Idaho 
Volunteer Lawyers Policy Council 
and Fourth Judicial District Pro 
Bono Committee. Judge Comstock 
also mentors a law student at 
Concordia Law School.

“I have been inspired by many 
judges, lawyers and other profession-
als who have dedicated their careers 
to the improvement of the justice 
system in family law cases,” Judge 
Comstock said.  While too numer-
ous to list, he said he especially ap-
preciated serving with those on the 
Children and Families in the Court 
Committee.  “Thanks to their efforts, 
family law justice system in Idaho 
has come a long way in the last 20 
years.”

Judge Comstock said his involve-
ment in these activities has taught 
him humility and a bigger picture of 
family law. 

“Although I sometimes think I 
know a lot about family law, I am 
constantly reminded each time I 
participate in these various CLE 
programs that, 
indeed, I do not 
know as much I 
think I do,” he said.  
“Family law – and 
child custody in 
particular – is 
constantly evolv-
ing.  Questions 
from thoughtful 

attorneys keep me rethinking and 
reevaluating what I do and how I do 
it.  Hopefully, it makes me a better 
judge.”

“Finally, with few exceptions, I 
have learned that family law practi-
tioners continue to be committed, 
caring and generous profession-
als who provide valuable services 
to their clients.  Hourly rates have 
soared since I last practiced law and 
I think that the public and judicial 
system have a right to set high ex-
pectations of competence and skill 
from lawyers who are charging near-
ly $200 per hour or more.  Judges, I 
think, have a responsibility to partic-
ipate in continuing legal education 
to maintain and improve that level 
of competence.   I also see more and 
more attorneys donating legal servic-
es to the indigent.  Overall, I am very 
proud of the integrity and quality of 
the family law bar and the services 
they provide.”

Peg Dougherty  
Office of the Attorney General, 
Boise 

As Past President of Idaho 
Women Lawyers (IWL), and having 
served on its board since 2003, Peg 
has seen the organization’s mem-
bership grow from 80 to more than 
150. There are also new chapters in 
the eastern and northern regions of 
the state.  The IWL’s mission is to ad-
vance diversity through the promo-
tion of equal rights and opportuni-
ties for women in 
the legal profes-
sion.  

Peg chaired 
the IWL Judicial 
R e c r u i t m e n t 
Committee and 
worked to de-mys-
tify the process of 
the judicial selec-

Jamie R. Champion

Hon. Ross Comstock Peg Dougherty
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tion process and encourage women 
to apply for open seats.  “The gender 
inequity on the bench continues 
but we have seen an increase in the 
number of women applying for po-
sitions.”  

She has also been a passionate 
volunteer for mentoring and lead-
ership. Peg was a mentor through 
IWL’s mentorship program. And for 
the past three years she served on the 
steering committee for the Idaho 
State Bar Academy of Leadership for 
Lawyers (IALL). 

“ I was lucky enough to be part of 
the start-up of IALL and have con-
tributed time, experience and ability 
to the development of the curricu-
lum along with the other steering 
committee members,” she said.  

Since 2012 Peg served on the 
University of Idaho College of Law 
Advisory Council, just as the law 
school developed plans for its Boise 
campus including second-year stu-
dents.

Peg also served on the Idaho 
Supreme Court Judicial Recruitment 
Committee, participated as a men-
tor in the U of I College of Law 
Women’s Law Caucus program, and 
participated as a mentor in the U 
of I College of Law Orientation on 
Professionalism for first-year law stu-
dents.

 “My primary motivation is to do 
all I can to make it easier for women 
who enter the legal profession after 
me,” Peg said.   

The newly admitted are enthusi-
astic about learning and participat-
ing in Idaho’s legal system, Peg said.  
“There is also a growing enthusiasm 
on the part of women and men alike 
in Idaho’s legal profession to ad-
dress the inequities and stereotypes 
that tend to hold women back,” she 
said. “Diligence and vigilance are re-
quired to implement changes aimed 
at retaining and promoting women 
into leadership roles.”

Hon. Mick Hodges 
Cassia County Magistrate, Burley 

In his community, Judge Hodges 
serves as a lay min-
ister and volun-
teers as a chaplain 
at the hospital. He 
also volunteers 
with a pet therapy 
group that visits 
nursing homes 
and the local hos-
pital. He is a mem-
ber of Kiwanis, 
serves on the District Health and 
Welfare Behavior Health Board 
and on the Fifth District Pro Bono 
Committee. 

For the Bar, he helped the initial 
organization of the Idaho Academy 
of Leadership for Lawyers as a 
member of the original Steering 
Committee. He serves on the 
Child Protection Advisory 
Committee, the Access to 
Language Committee and on 
Idaho’s Pro Bono Commission. 

“Volunteer service seems to 
have been a family tradition,” Judge 
Hodges said, adding, “My mom and 
dad always were involved in com-
munity service and the kids tagged 
along - mine too.”

“I feel better when I am able to 
help someone,” Judge Hodges said. “I 
am also regularly reminded what a 
wonderful place the state of Idaho is 
to live and to practice law.”

Deb McCormick 
McCormick Law Offices, Moscow 

Deb is well 
known for her 
longtime in-
volvement in the 
Second District Bar 
Association — hav-
ing served as an of-
ficer for the past 5 
years (3 terms as 
President, 2 terms 

as Vice President).  She is currently 
the Second District representative 
to the State Pro Bono Commission 
and serves on her local pro bono 
committee.  She helped organize the 
Citizens’ Law Academy and served 
on the Palouse Ice Rink Board of di-
rectors (having stepped down earlier 
this year).  

She said of her current role, “As 
a public defender, I am often in the 
position of providing additional, 
non-contracted, legal services to my 
clients who have no other means of 
obtaining legal advice.” 

Hon. Mick Hodges

Deb McCormick

Committee Service 
Thanks

Special thanks to the follow-
ing attorneys and non-lawyers 
who recently concluded their 
committee service:

Idaho State Bar
Hethe Clark  
Advocate Editorial Advisory Board
Shannon Harris* 
Client Assistance Fund
Janell Burke,  
Hon. Robert Caldwell,  
Sue Flammia, Kathleen Simko* 
Professional Conduct Board
Peg Dougherty,  
Hon. Mick Hodges 
Idaho Academy of Leadership for 
Lawyers
Hon. Daniel Eismann,  
Angela Schaer Kaufmann,
Thomas Lopez
Lawyer Assistance Program

Idaho Law Foundation
Fonda Jovick, Viki Howard*  
Idaho Volunteer Lawyers Program 
Policy Council
Glenda Talbutt, Russ Heller*  
Law Related Education 
Committee

*non-lawyers
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At the University of Idaho 
College of Law she has judged me-
diation competition, sat with a panel 
of attorneys at new admittee day, and 
spoken to law clinic classes.  She has 
also volunteered to grade bar exams.

“I’ve always had a soft spot for the 
underdog and those struggling with 
difficult circumstances in their lives,” 
Deb said. “The most rewarding parts 
of my job are the social work aspects.  
In addition to providing good legal 
counsel, my goal is for each of my 
clients to know that someone does 
care about what happens to them. I 
love practicing criminal defense, and 
I especially love being a public de-
fender.”

Deb said her experiences helped 
her not judge others too harshly.  
“I’ve been very fortunate and am 
very thankful that I did not end up 
where my clients have,” she said. 
“Some of that is due to good judg-
ment, but some is also due to luck.”

Kerry Michaelson 
Michaelson Mediation and Law, 
PLLC, Nampa 

Most Canyon County attorneys 
know Kerry from her work with the 
Third District Bar 
Association.  But 
she also serves on 
the Idaho State 
Bar Pro Bono 
C o m m i s s i o n 
and is a cur-
rent member of 
Access to Justice 
Idaho Campaign 
Committee. She 
is a member of 
Nampa Rotary and the Women’s 
Business Center Advisory Council. 

Kerry credits the example of oth-
er attorneys who donate their skills 
and time to help people who need 
it, including her father, Nampa attor-
ney Terry Michaelson. 

Kerry put it succinctly: “The need 
for pro bono legal services can seem 
overwhelming here in Idaho, where 

so many people live in poverty and 
cannot afford access to attorneys. It 
seems like such an uphill battle at 
times. What I admire about so many 
members of the State Bar is that, 
when asked, they step up to address 
the problem.” 

Susan Moss 
Lukins & Annis, Coeur d’Alene 

Since 2012 Susan has served as a 
member of The Advocate’s Editorial 
Advisory Board, whose members 
are tasked with working with au-
thors on revisions. Earlier this year 
Susan dedicated many hours to a 
series of complex articles about the 
Affordable Care Act that the Idaho 
State Bar made available on its web-
site. The requirements of the ACA 
were changing almost daily, which 
posed a special challenge. “I ended 
up learning a lot about the Act,” 
Susan said, and subsequently has 
taken a strong interest in increasing 
the number of Idaho residents who 
are insured.

“When I learned of the existence 
of the Editorial Advisory Board a few 
years ago, I eagerly applied and have 
very much enjoyed serving on the 
Board since then,” she said.

“The members of the Idaho State 
Bar have such var-
ied interests and 
expertise,” Susan 
said. “In working 
closely with many 
Idaho attorneys 
through my work 
on the Editorial 
Advisory Board, I 
have also come to 
appreciate their 
collegiality and 
dedication to ad-
vancing the understanding of the 
practice of law in Idaho.”

Tonya Westenskow 
Bank of the Cascades, Meridian 
(non-lawyer)

Giving back to the community is 
important to Tonya, and she found 

several volunteer opportunities to do 
just that. She works with the Boise 
Public Library Foundation and the 
Library Board as a trustee.  A non-
lawyer award recipient, Tonya works 
with the Idaho Law Foundation’s 
Law Related Education Committee 
and the Interest Rate Comparability 
Committee.  “While I have worked 
with IOLTA accounts in my banking 
career,” she said, “I have enjoyed see-
ing where the funds are distributed 
and how they impact our commu-
nity for the better.” 

Tonya served as a loaned execu-
tive for the United Way of Treasure 
Valley, and volunteers in several 
capacities at the Idaho Botanical 
Garden. Most recently she served 
as the Co-Ambassador Chair at the 
Meridian Chamber.  

“I believe strongly that we should 
give back more to our community 
than we take, and I am proud to say 
my employer, Bank of the Cascades, 
supports this philosophy,” Tonya said.  

The bank hosts a nonprofit edu-
cation breakfast event twice a year 
for the nonprofit community, and 
Tonya said, “I am always touched 
by the amazing and truly unself-
ish work that oc-
curs within these 
organizations.  I 
am continuously 
inspired by the 
people and the 
services provided 
by the nonprofit 
organizations.  It 
is important to me 
to support their 
inspirational work.”

Tonya said her work with non-
profit organizations taught her that 
for a vibrant community, “we each 
have to realize that we are the stew-
ards that are tasked with propelling 
our community and strengthening 
our vision.  It begins and ends with 
each and every one of us.”

Kerry Michaelson Susan Moss Tonya Westenskow
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We have seen success in our annual Attorneys’ Against Hunger events, 
which have raised thousands of dollars for the Idaho Food Bank and, 

this year, will be located at Boise Brewing on September 4 at 4:00  p.m. 

he Young Lawyers Section 
is pleased to be sponsoring 
the September edition of 
The Advocate.  The Young 
Lawyers Section acts as 

a platform for introducing newer 
attorneys to the legal community and 
helping them successfully transition 
into the practice of law.  With 
such mission, the Young Lawyers 
Section’s membership consists of 
attorneys that practice in a variety of 
areas of law.  We put on a variety of 
CLEs throughout the year that reflect 
our mission, as well as educating our 
members about a variety of practice 
areas and issues.

Over the past years, the Young 
Lawyers Section has maintained 
an active presence in Idaho’s legal 
community.  We have seen success in 
our annual Attorneys’ Against Hunger 
events, which have raised thousands 
of dollars for the Idaho Food Bank 
and, this year, will be held at Boise 
Brewing, located at 521 West Broad 
Street in Boise on September 4 at 
4:00  p.m.  

Twice a year we welcome all of 
Idaho’s newly admitted attorneys to 
the profession by having our New 
Admittees’ Reception sponsored by 
Idaho Trust Bank.  And we frequently 
gather with fellow attorneys and 
judges to socialize over beverages 
and appetizers at our regularly held 
Barristers and Beers event.

T

The articles published in this 
edition of The Advocate represent a 
cross-section of the variety of areas 
of law that our members practice.  
Michael Ferrigno’s article discusses 
the basics of Eminent Domain and 
why it is an increasingly important 
issue for attorneys and citizens alike.  
Jessica Harrison’s article discusses 
the rules for Attorney Advertising, 
and some of the ethical concerns 
that have arisen in the age of the 
internet and advancing technology.  
Nicholas Warden, along with myself, 
co-wrote an article analyzing the 
constitutionality of Idaho’s newest 
drone legislation.  Finally, Ben 
McGreevy discusses Idaho’s Criminal 
Rule 12.2 and the rule’s benefits 
and burdens for indigent defendants 
seeking additional resources for their 
defense.  

We’d like to welcome you all to 
participate in our events, including 
our Attorneys’ Against Hunger event 
at Boise Brewing on September 4 

at 4:00 p.m.  We’d also encourage 
you to attend our monthly section 
meetings which are held at the 
Idaho State Bar at Noon on the third 
Tuesday of every month.

About the Authors

Jeremiah Hudson is a partner at 
Fisher Rainey Hudson, in Boise, Idaho.  
His legal practice is focused on repre-
senting plaintiffs in complex employ-
ment and personal 
injury litigation, as 
well as civil rights 
litigation. In 2013, 
Jeremiah was recog-
nized by Idaho Busi-
ness Review’s “Lead-
ers In Law” program.  
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Narrowing the Drone Zone: The Constitutionality of Idaho Code § 21-213
Jeremiah Hudson
Nicholas Warden

There is growing concern over the interplay between the Fourth 
Amendment’s prohibition against unlawful searches by the government 

and its ability to use drones to get up close and personal.

rones are beginning to 
occupy the skies across 
the United States by 
both citizens and federal, 
state, and local govern-

ments. The concept of drone law is 
even more novel than the technol-
ogy itself.   

While we have all heard about the 
United States using drones as part of 
its foreign policy, attention over the 
past few years has started to focus 
on the use of drones by citizens and 
governmental entities alike.  Drones 
are not only becoming increasingly 
aff ordable, but are becoming high-
ly popularized both domestically 
and abroad.  While the potential 
beneficial uses of drones are nu-
merous, their technological capa-
bilities — including the ease and 
clarity by which they can produce 
audio and visual recordings — have 
increasingly given rise to public 
concern regarding their unfettered 
use by both governments and pri-
vate citizens.  

 State legislatures are now be-
ing confronted with how to ad-
equately protect the privacy rights 
of citizens in an age where virtually 
anyone with little more than $300 
and a smart phone can purchase a 
drone that can, with stealth-like abil-
ity, observe and record unsuspect-
ing people as they go about their 
daily routine.  Additionally, there is 
growing concern over the interplay 
between the Fourth Amendment’s 
prohibition against unlawful search-
es by the government and its ability 
to use drones to get up close and 
personal when it comes to observ-
ing and recording people and their 
property.  This concern is amplifi ed 
by a lack of interpretive case law re-
garding small-fl ying objects that can 

go places and record things in ways 
unimaginable to the Founding Fa-
thers when they draft ed the Fourth 
Amendment,1 and only minimally 
analyzed by the U.S. Supreme Court 
when considering issues involving 
the government’s use of helicopters 
and vision-amplifying equipment to 
search for contraband. 

While much of the public debate 
involves the government using drones 
to invade the privacy of citizens, the 
Idaho Legislature recently addressed 
the ability of citizens to invade the 
privacy of others.  This brings up 
tough questions about what role 
government should play in control-
ling the actions of its drone-owning 
citizens, and how much protection 
citizens (non-drone-owning or oth-
erwise) and certain industries should 
be aff orded from this evolving tech-
nology.

This article discusses some of the 
constitutional principles and poten-
tial pitfalls implicated by Idaho’s 
new drone law, while analyzing the 
basis for potential constitutional 
challenges under First Amendment 
jurisprudence.

Idaho’s new drone law

The Idaho state Legislature 
addressed privacy issues related to 
drones during the last legislative 
session when it approved passage of 

SB 1134 which, aft er being signed by 
Governor Otter, amended Chapter 2, 
Title 21 of the Idaho Code, to include 
section 21-213, imposing restrictions 
on the use of drones.  A review of 
the legislative history reveals that the 
law’s stated purpose is to ensure the 
safety and privacy of Idaho citizens.  
However, a closer examination 
of the language and prohibitions 
contained therein reveals that its 
listed prohibitions are overbroad 
relative to its intended purpose. 

Idaho Code § 21-213 states, in 
relevant part:

(2)(a) Absent a warrant . . . no 
person, entity or state agency 
shall use an unmanned air-
craft  system to intentionally 
conduct surveillance of, gather 
evidence or collect information 
about, or photographically or 
electronically record specifi cal-
ly targeted persons or specifi -
cally targeted private property 
including, but not limited to:
 (i) An individual or a 
dwelling owned by an individ-
ual and such dwelling’s curti-
lage, without such individual’s 
written consent;
 (ii) A farm, dairy, ranch 
or other agricultural industry 
without the written consent of 
the owner of such farm, dairy, 
ranch or other agricultural in-
dustry.   

D
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this brings up tough questions about what role government should play 
in controlling the actions of its drone-owning citizens, and how much 

protection citizens (non-drone-owning or otherwise) and certain 
 industries should be afforded from this evolving technology.

(b) No person, entity or state 
agency shall use an unmanned 
aircraft system to photograph 
or otherwise record an indi-
vidual, without such individ-
ual’s written consent, for the 
purpose of publishing or oth-
erwise publicly disseminating 
such photograph or recording.
Further, Idaho Code § 21-213 

imposes a civil penalty for using a 
drone to photograph, record, gath-
er evidence or gather information 
about any person, private property, 
farm, dairy, ranch or other agricul-
tural facility  even when the indi-
vidual controlling the drone is in a 
place where they are unquestionably 
permitted to be.  

The imposition of civil penalties 
for using drones to record constitu-
tionally- protected speech activities 
implicates First Amendment con-
cerns, as much as a law imposing 
a civil penalty for engaging in the 
protected speech itself.  Moreover, 
Idaho Code § 21-213 may be subject 
to constitutional challenge for be-
ing content-discriminatory, based on 
the specific prohibition it contains 
against using drones to record the 
“agricultural industry.”  Even if the 
law is found to be content-neutral, 
the scope of its prohibition is so 
broad that it is susceptible to a First 
Amendment challenge on that basis 
alone.  Simply put, Idaho Code § 21-
213 is poorly designed to achieve 
its stated purpose and implicates 
numerous core constitutional con-
cerns that should render it invalid.      

The first amendment and drones

The First Amendment of the 
United States Constitution, being 
incorporated to the states by the Due 
Process clause of the Fourteenth 
Amendment, provides that neither 
Congress nor the states shall make 
any law “. . . abridging the freedom 

of speech, or of the press . . . .”  The 
First Amendment has never been in-
terpreted as an absolute prohibition.  
The U.S. Supreme Court has permit-
ted different types of speech regula-
tions (including content-based regu-
lations and content-neutral regula-
tions affecting the time, place, and 
manner of protected speech), setting 
forth different standards depending 
on the type of speech being regu-
lated.2

The U.S. Supreme Court has held 
that the First Amendment extends to 
conduct that is necessary for devel-
oping and communicating protect-
ed speech.3  This protection prohib-
its the passage of laws suppressing 
otherwise protected speech simply 
by discouraging the activities early 
in the speech process necessary to 
achieve the end result of the speech 
itself.  For example, a state could not 
discourage political speech by pass-
ing a law prohibiting the use of cam-
eras, video recorders, or phones to re-
cord a political demonstration; nor 
could a state discourage media cov-
erage of a particular event or issue by 
passing a law prohibiting the use of 
printing presses for a period of time.  
The bottom line is a law prohibiting 
audiovisual capture of public speech 
is regulating a predicate of speech 
that is otherwise afforded constitu-
tional protection.  Arguably, this is 
precisely what Idaho Code § 21-213 
does and it is just as problematic as 

a law prohibiting protected speech 
itself — it prohibits the act of us-
ing a drone to create an audiovisual 
recording in a variety of contexts 
where such a recording might be 
made preparatory to constitutional-
ly-protected speech.    

Content-based vs.  
content-neutral regulation?

When the government overtly at-
tempts to restrict speech based upon 
the content of the speech, the statute 
or regulation “must … be subject-
ed to ‘the most exacting scrutiny’” 
(“strict scrutiny”).4  Strict scrutiny 
also applies when a statute burdens 
speech because of its content, even 
if the statute appears to be content-
neutral on its face.5 Consistent with 
the application of the strict scrutiny 
standard, a statute regulating speech 
based on content “must be narrowly 
tailored to promote a compelling 
Government interest.”6  If there is a 
less restrictive alternative measure, 
the legislature must use it.7  

However, where a statute does 
not attempt to restrict the con-
tent of speech, but rather restricts 
speech based upon the reason-
able, time, place, or manner of the 
speech, the statute is subjected to a 
lower standard.  In such cases, the 
statute must be “justified without 
reference to the content of the reg-
ulated speech, … narrowly tailored 
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(The law). . . is targeted 
at preventing people 

or organizations from publishing 
recordings of animal abuse 

at Idaho’s agricultural facilities.  
That same prohibition 

is currently being challenged 
on First Amendment grounds 

in federal District Court 
for the District of Idaho.  

to serve a signifi cant governmental 
interest, and … leave open ample 
alternative channels for communi-
cation of the information.”8  The 
Supreme Court focuses on the gov-
ernment’s justifi cation for the stat-
ute to determine whether a statute is 
content-neutral.9  

While, on its face, Idaho Code 
§ 21-213 appears to regulate the 
manner and place of the speech, 
thus appearing to be content-neu-
tral, one does not need to dig too 
deeply to determine that the Idaho 
Legislature aff orded questionable,10 
yet very similar protections for the 
agricultural industry via the enact-
ment of Idaho Code § 18-7042 (“In-
terference With Agricultural Produc-
tion,” ubiquitously referred to as the 
“Ag-Gag Law”) in February of 2014.  
Among other things, Idaho Code § 
18-7042 criminalizes the act of mak-
ing “audio or video recordings of the 
conduct of an agricultural produc-
tion facility’s operations” without 
the facility owner’s consent.11  As 
indicated above, Idaho Code § 21-
213 imposes a comparable civil 
penalty for “gather[ing] evidence or 
collect[ing] information about, or 
photographically or electronically 
record[ing] specifi cally targeted per-
sons or specifi cally targeted private 
property including, but not limited 
to . . . [a] farm, dairy, ranch or other 
agricultural industry without the 
written consent of the owner . . . .”

The similarity of protections af-
forded to the agricultural industry 
in Idaho Code §§ 21-213 and 18-
7042 creates a basis for the inference 
that the rationale for protections in 
both laws is the same.  Both stat-
utes impose a penalty to prevent 
the recording and/or publishing of 
activities that occur at agricultural 
facilities.  Therefore, both laws are 
potentially subject to challenge for 
being content-discriminatory, to the 

extent they treat speech containing 
agricultural content diff erently from 
speech not containing agricultural 
content.  

The offi  cial legislative Statement 
of Purpose for the Idaho Code § 18-
7042 is “to protect agricultural pro-
duction facilities from interference 
by wrongful conduct by providing 
penalties for such conduct and res-
titution to an injured agricultural 
producer.”12  Although Idaho Code 
§ 21-213 appears to be content-neu-
tral when considered in isolation, 
given its striking similarities to Ida-
ho Code § 18-7042, it begins to ap-

facilities from wrongful conduct…” 
is compelling enough to restrict the 
First Amendment rights of people 
using drones to record animal abuse 
at agricultural facilities.  Further, 
even if courts found the state’s intent 
behind Idaho Code § 21-213 com-
pelling enough, it seems unlikely 
that the broad prohibitions against 
recording any specifi cally-targeted 
person or private property without 
the required consent is narrowly tai-
lored enough to survive strict scru-
tiny.  

Overbreadth of Idaho code § 21-213

An overbreadth challenge to 
the constitutionality of a statute “is 
an exception to the traditional rule 
that a person to whom a statute may 
constitutionally be applied may not 
challenge that statute on the ground 
that it may conceivably be applied 
unconstitutionally to others in situ-
ations not before the Court.”13

The scope of the prohibition con-
tained in Idaho Code § 21-213 is vast, 
to the extent that it is susceptible to 
challenge for being unconstitution-
ally overbroad in violation of the 
First Amendment.  Even though 
Idaho Code § 21-213 may have some 
constitutional applications, its broad 
sweep includes protected speech ac-
tivities and has the eff ect of chilling 
speech.14  The law imposes a civil 
penalty for using a drone to pho-
tograph, record, gather evidence or 
gather information about any per-
son, any privately-owned property, 
or any farm, dairy, ranch or other 
agricultural facility absent con-
sent, even when the drone or the 
individual controlling the drone is 
otherwise lawfully permitted to be 
there.   By virtue of its scope, the law 
prohibits the audiovisual capture of 
a signifi cant amount of what could 
be constitutionally-protected speech 
activity, such as protests, speeches, or 
rallies, just to name a few.

pear that its intent, at least in part, is 
targeted at preventing people or or-
ganizations from publishing record-
ings of animal abuse at Idaho’s agri-
cultural facilities.  That same prohi-
bition is currently being challenged 
on First Amendment grounds in fed-
eral District Court for the District of 
Idaho.  

If the Statement of Purpose of the 
Ag-Gag Law is used to defend spe-
cial protections aff orded the agricul-
tural industry under Idaho Code § 
21-213, it seems unlikely that courts 
would fi nd that the state’s interest in 
“protecting agricultural production 
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Idaho Code § 21-213 as drafted unjustifi ably engulfs a signifi cant 
amount of speech-related activity that is otherwise protected 

by the First Amendment.15 

Idaho Code § 21-213 is broad to 
the extent that its practical eff ect 
could be to burden otherwise pro-
tected speech activities in a variety of 
circumstances.  A ban on audiovisual 
recordings using drones is not sub-
stantially diff erent than the use of 
any other mediums that can be used 
to create audio or visual recordings 
such as cameras, microphones, smart 
phones, or even a pencil and paper 
for hand-drawn sketches.  As stated 
above, the legislature has articulated 
some legitimate interests in regu-
lating drone-based speech activity 
when it comes to protecting the pri-
vacy of the citizens of Idaho, and the 
widespread use of this technology 
does have signifi cant implications 
for individual privacy, i.e. preventing 
people from fl ying drones outside, 
say, a tenth fl oor hotel room window, 
or preventing potential burglars 
from using drones to determine the 
daily routine of a homeowner.  

However, Idaho Code § 21-213, 
as draft ed, is inadequately tailored 
to those legitimate concerns and it 
unjustifi ably engulfs a signifi cant 
amount of speech-related activity 
that is otherwise protected by the 
First Amendment.15  The current lan-
guage of Idaho Code § 21-213 chills 
the ability of people to use drones 
to record or observe “specifi cally tar-
geted” persons or property in pub-
lic spaces by anyone.  This includes 
members of the media who may fl y 
their drones to record the next big 
groundbreaking story rather than 
risk running into traffi  c delays.  It 
also includes anyone else who may 
use his or her drone to publish vid-
eos of various events or activities that 
they intend to publish via various so-
cial media outlets or otherwise.  

As stated above, in what appears 
to be an interesting extension of the 
legislative protections for the agri-
cultural industry, Idaho Code § 21-
213 also prohibits an individual or 

a state entity from using a drone to 
observe agricultural facilities and/or 
activities occurring on private prop-
erty from a public space.  This law 
goes well beyond protecting indi-
vidual privacy by prohibiting record-
ings by law enforcement without a 
warrant.  It extends the prohibition 
to all individual persons (absent ex-
press permission of the individual, 
private property owner, or agricul-
tural facility being recorded) in a 
manner that needlessly and imper-
missibly burdens constitutionally-
protected speech activities. 

Conclusion

The timing of the Idaho Code § 
21-213’s passage, combined with the 
singling out of the agricultural in-
dustry for additional protection, sug-
gests that the legislature had a con-
tent-based objective when passing 
this law and contradicts the notion 
that the primary legislative objective 
is the protection of individual priva-
cy and safety.  As stated above, even 
assuming this law produces merely 
incidental, content-neutral burdens 
on expressive conduct, the govern-
ment will bear the burden of estab-
lishing that the law “furthers an im-
portant or substantial governmental 
interest . . . unrelate d to the suppres-
sion of free expression, and . . . [im-
poses a burden] no greater than is 
essential to the furtherance of that 
interest.”16  The stated rationale of 

promoting privacy and safety of Ida-
ho’s citizens is simply not consistent 
with the list of entities aff orded pro-
tection under this law.  It is possible 
to envision a much narrower, revised 
version of this law, better designed to 
achieve the stated legislative purpose 
and less likely to run afoul of con-
stitutional protections.  However, as 
written, Idaho Code § 21-213 repre-
sents a poor attempt at doing so.   
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How to Ask For Expert Testimony: Idaho Criminal Rule 12.2 
and Requesting Assistance for Indigent Defendants
Ben Patrick McGreevy

While “[t]he constitution does not require a state to provide expert or 
investigative assistance merely because a defendant requests it . . . a 
defendant’s request for expert or investigative services should be . . . 
measured against the standard of ‘fundamental fairness’ embodied 

in the due process clause.”10 

— Idaho Supreme Court State v. Olin

e are all familiar with 
a criminal defen-
dant’s right to coun-
sel.  But the right to 
counsel may also 

include the right to investigative, ex-
pert and other defense services guar-
anteed by the United States Consti-
tution and Idaho statute.  However, 
Idaho has never had a procedure to 
request those additional defense ser-
vices, evaluate requests, or appoint 
service providers.  As a result, addi-
tional defense services may be unde-
rutilized by indigent defendants.  A 
recent assessment of Idaho’s public 
defender system indicated that indi-
gent defendants have limited access 
to investigators, experts, and other 
defense services, even though such 
additional defense services may be 
crucial to an adequate defense.1  

The Idaho Supreme Court has 
now clarifi ed how indigent defen-
dants may request additional defense 
services in new Idaho Criminal Rule 
12.2, eff ective as of August 1, 2014.2 
This article discusses the provision 
of investigative, expert, and other 
defense services to indigent defen-
dants, Rule 12.2, the rule’s benefi ts 
and burdens for indigent defendants 
seeking to present their defense with 
the help of additional defense servic-
es, and some practical recommenda-
tions to improve Rule 12.2.

A meaningful opportunity 
to present a complete defense

All criminal defendants must be 
given “a meaningful opportunity 
to present a complete defense.”3  In 
1923, the Idaho Supreme Court 
held, “It is the public policy of this 

state, disclosed by constitutional 
guarantees as well as by numerous 
provisions of the statutes, to accord 
to every person accused of crime, 
not only a fair and impartial trial, 
but every reasonable opportunity to 
prepare his defense and to vindicate 
his innocence upon a trial.”4  

In the following decades, the 
United States Supreme Court “rec-
ognized that when a State brings 
its judicial power to bear on an in-
digent defendant in a criminal pro-
ceeding, it must take steps to assure 
that the defendant has a fair oppor-
tunity to present his defense.”5  “This 
elementary principle, grounded in 
signifi cant part on the Fourteenth 
Amendment’s due process guaran-
tee of fundamental fairness, derives 
from the belief that justice cannot 
be equal where, simply as a result 
of his poverty, a defendant is denied 
the opportunity to participate mean-
ingfully in a judicial proceeding in 
which his liberty is at stake.”6  In 
recognition of this right, the United 
States Supreme Court has held that 
indigent defendants are entitled to 
the assistance of counsel at trial and 
on their fi rst appeal as of right, to the 
eff ective assistance of counsel, and to 
trial transcripts if they are necessary 
to a decision on the merits of their 

appeal.7  The United States Supreme 
Court also held that States may not 
require indigent defendants to pay a 
fee before fi ling a notice of appeal of 
their conviction.8

Providing additional defense services 
to indigent defendants: Olin and Ake

As Justice (then Chief Judge) 
Benjamin Cardozo once observed, a 
defendant is “at an unfair disadvan-
tage if he is unable because of pov-
erty to parry by his own witnesses 
the thrusts of those against him.”9  
Thus, the guarantee of a meaningful 
opportunity to present a complete 
defense may extend to providing in-
vestigative, expert, and other defense 
services to indigent defendants.  

The Idaho Supreme Court held 
in State v. Olin that, while “[t]he con-
stitution does not require a state to 
provide expert or investigative assis-
tance merely because a defendant 
requests it . . . a defendant’s request 
for expert or investigative services 
should be reviewed in light of all 
the circumstances and be measured 
against the standard of ‘fundamental 
fairness’ embodied in the due process 
clause.”10  A trial court, exercising its 
sound discretion, must “inquire into 
the needs of the defendant and the 

W
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If the court grants the motion 
requesting additional defense services, 

the court may order additional conditions 
to control costs and expenses.  

circumstances of the case, and then 
make a determination of whether an 
adequate defense will be available to 
the defendant without the requested 
expert or investigative aid.  If the an-
swer is in the negative, then the ser-
vices are necessary and must be pro-
vided by the state.”11  

Three years aft er Olin, the Unit-
ed States Supreme Court reached a 
similar holding in Ake v. Oklahoma.12  
In Ake, the Court held that “when a 
defendant has made a preliminary 
showing that his sanity at the time 
of the off ense is likely to be a signifi -
cant factor at trial, the Constitution 
requires that a State provide access 
to a psychiatrist’s assistance on this 
issue if the defendant cannot other-
wise aff ord one.”13  Applying a pro-
cedural due process analysis, the Ake 
Court concluded that both individ-
ual defendants and the State have a 
compelling interest in the accuracy 
of criminal dispositions, while the 
interest of the State in denying ac-
cess to a psychiatrist is not substan-
tial.14  

As for the probable value of the 
requested psychiatric assistance, the 
Court recognized that “when the 
State has made the defendant’s men-
tal condition relevant to his criminal 
culpability and to the punishment 
he might suff er, the assistance of a 
psychiatrist may well be crucial to 
the defendant’s ability to marshal 
his defense.”15  However, the United 
States Supreme Court did not hold 
that defendants have a constitution-
al right to choose a psychiatrist of 
their personal liking or receive funds 
to hire their own.16  Further, the Ake 
decision on its face only governed re-
quests for psychiatric assistance, not 
other types of defense services.

Like courts in other jurisdic-
tions,17 the Idaho Court of Appeals 
has interpreted Ake as also permit-
ting indigent defendants to request 

assistance from non-psychiatric ex-
perts or other defense services.  In 
State v. Martin, the Court of Appeals 
saw “little to no substantive diff er-
ence between the Ake standards and 
the Idaho Supreme Court’s state-
ments in Olin.”18  Those cases all re-
quired “the provision of assistance at 
public expense where it is necessary 
for a fair trial and a meaningful op-
portunity to present a defense, while 
sift ing out requests for services that 
are not shown to be reasonably nec-
essary for those purposes.”19

If anything, expert assistance and 
other defense services have become 
more important since Olin and Ake 
were decided in the 1980s, con-
sidering the proliferation of DNA 
analysis and the increased reliance 
on social science research and mo-
dus operandi testimony.20 As Justice 
Cardozo warned, without additional 
defense services to parry the use of 
those and other types of investigative 
and expert evidence by the prosecu-
tion, indigent defendants may be left  
without a meaningful opportunity 
to present a complete defense.

Requesting additional
defense services

Before Rule 12.2, the way to re-
quest additional defense services 
was to fi le a motion under the Idaho 
Constitution and Idaho Code § 19-

852.21  Section 19-852 provides that 
an indigent defendant in Idaho is 
entitled “[t]o be provided with the 
necessary services and facilities of 
representation including investiga-
tion and other preparation. The at-
torney, services, and facilities and 
the court costs shall be provided at 
public expense to the extent that the 
person is, at the time the court de-
termines indigency pursuant to sec-
tion 19-854, Idaho Code, unable to 
provide for their payment.”22  How-
ever, Idaho law provided no process 
by which a request for additional de-
fense services could be made or con-
ducted, or how those services would 
be administered.

Idaho Criminal Rule 12.2

Rule 12.2 establishes the process 
for requesting additional defense 
services.  Under the rule, defendants 
may submit a motion for public 
funds to pay for defense services 
they believe are necessary for their 
defense, provided they submit the 
motion before the costs are incurred 
and the court grants prior approv-
al.23  The motion must include the 
following:
1. The scope and details of the ser-
vices requested.
2. The reasons the requested services 
are relevant and necessary to the de-
fense based upon the specifi c facts of 
the case.
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Rule 12.2 in most instances  
provides for ex parte submission 

of motions for additional services.  
This is important because it  
protects defense counsel’s 

thought process and strategy 
from disclosure. 

3. The name and location of the pro-
posed providers of the services.
4. The qualifications of the proposed 
providers of the services.
5. An estimate of the total cost of the 
services being requested, including 
the hourly rate or other charges of 
the providers of the services, and any 
additional expense, such as travel 
costs, that will be incurred.
6. If the proposed providers of the 
services are located outside of the ju-
dicial district or the state of Idaho, 
an explanation of why the proposed 
providers should be utilized and 
what efforts have been made to lo-
cate providers of the requested ser-
vices in the judicial district or in the 
state of Idaho.24

The court will decide each mo-
tion based on the record in the case 
and the information submitted by 
the defendant.25  A court may not 
grant a request for public funds to 
obtain additional defense services 
without finding the defendant is in-
digent under Idaho Code § 19-854.  
A defendant having retained private 
counsel or having not been found to 
be indigent for purposes of appoint-
ing a public defender will not neces-
sarily preclude the court from find-
ing that the defendant is indigent for 
purposes of the request for addition-
al defense services.26  The court may 
request that the Administrative Dis-
trict Judge appoint another judge to 
decide the motion.27

Motions for additional defense 
services will generally be submitted 
to the court ex parte, but if private 
counsel files the motion and the ad-
ditional defense services are to be 
paid for with funds allocated to the 
public defender, the public defender 
will be served with copies of the mo-
tion, notice of any hearing on the 
motion, and the order granting the 
motion.28  

If the court grants the motion re-
questing additional defense services, 
the court may order additional con-
ditions to control costs and expenses.  
The order granting the motion must 
specifically state the amount autho-
rized.  If expenditures go beyond 
that amount, they will not be ap-
proved for payment unless the court 
gives prior authorization under the 
rule.  Payment will only happen if 
the defendant submits a detailed 
billing outlining each of the services 
provided and their costs.29

the motion, allowing for a disinter-
ested “money judge” to determine 
if the requested assistance is neces-
sary.  The money judge option helps 
ensure fairness.  The rule also clearly 
lists what information must be in-
cluded in a motion for additional 
defense services, which should be 
helpful to practitioners and may fos-
ter consistency.

But those information require-
ments also place extra burdens on in-
digent defendants seeking expert or 
other defense services.  The Ameri-
can Bar Association (ABA) standards 
for professional independence rec-
ommend that lawyers for indigent 
defendants “be subject to judicial su-
pervision only in the same manner 
and to the same extent as are lawyers 
in private practice.”31  Further, the 
ABA has recommended “parity be-
tween defense counsel and the pros-
ecution with respect to resources,” 
including “access to forensic services 
and experts.”32  By imposing extra 
burdens, Rule 12.2 subjects lawyers 
for indigent defendants to additional 
judicial supervision and contributes 
to a lack of parity between defense 
counsel and the prosecution.  

One of Rule 12.2’s extra burdens 
is the requirement that a motion re-
questing additional defense services 
must include, “[i]f the proposed 
providers of the services are located 
outside of the judicial district or the 
State of Idaho, an explanation of 
why the proposed providers should 
be utilized and what efforts have 
been made to locate providers of the 
requested services in the judicial dis-
trict or in Idaho.”33  The fact that a 
service provider comes from outside 
the district or state does not help 
answer the key question from Olin 
and Ake: whether the requested assis-
tance is necessary for a fair trial and 
a meaningful opportunity to present 
a complete defense.  

Rule 12.2: benefits and burdens

Rule 12.2 offers some new ben-
efits to indigent defendants.  While 
the Idaho Supreme Court held that 
Idaho Code § 19-852 did not guaran-
tee an ex parte procedure for request-
ing assistance without notice to the 
prosecution,30 Rule 12.2 in most 
instances provides for ex parte sub-
mission of motions for additional 
services.  This is important because 
it protects defense counsel’s thought 
process and strategy from disclo-
sure.  Additionally, the court may 
request that another judge decide 
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By amending Rule 12.2 to remove the extra burdens
 imposed on indigent defendants, the Idaho Supreme Court 

could return the process for requesting 
additional defense services to the standard set in 

Olin and Ake. 

Additionally, individual judicial 
districts (or the State itself) may not 
harbor experts capable of addressing 
the signifi cant factors in a given case.  
The prosecution would still be able 
to bring in out-of-state experts,34 but 
this requirement might have a chill-
ing eff ect on defense counsel who 
would otherwise seek out-of-district 
or out-of-state experts to assist indi-
gent defendants. 

The rule also requires defendants 
to include “[t]he qualifi cations of 
the proposed providers of the servic-
es.”35  It is true that Ake requires that 
when defendants make the thresh-
old showing that their sanity at the 
time of the off ense is to be a signifi -
cant factor at trial, the State must 
assure access to a “competent” psy-
chiatrist.36  However, experts for the 
prosecution, before they are hired, 
are not subject to such vetting by the 
court to determine their qualifi ca-
tions or competency.  

Recommendations: 
A return to Olin and Ake

The Idaho Supreme Court should 
consider amending Rule 12.2 to return 
to the standard from Olin and Ake, by 
removing the extra burdens imposed 
on indigent defendants.  Approving a 
request for additional defense services 
should hinge solely on whether the 
requested services are necessary for 
a meaningful opportunity to present a 
complete defense, not on whether the 
proposed service providers are from 
out-of-state. Thus, defense counsel 
should not have to automatically pro-
vide argument to justify requests for 
out-of-state or out-of-district service 
providers as opposed to local ones.  
Those other parts of the rule that also 
place extra burdens on indigent defen-
dants should likewise be removed.

Another fi x would tweak Rule 
12.2’s requirement of prior approval 

by the court before the defense may 
incur the costs of additional defense 
services. There may be situations 
where assistance is necessary for an 
adequate defense and the defendant is 
unable to secure prior approval.  For 
example, Minnesota provides that 
courts may, “in the interests of justice, 
and upon a fi nding that timely pro-
curement of necessary services could 
not await prior authorization, ratify” 
necessary investigative, expert or 
other services for indigent defendants 
“after they have been obtained, but 
such ratifi cation shall be given only in 
unusual situations.”37  The Idaho Su-
preme Court should consider adding a 
similar provision allowing trial courts 
to ratify defense services in the rare 
instances where it would serve the in-
terests of justice.

Conclusion

By amending Rule 12.2 to re-
move the extra burdens imposed 
on indigent defendants, the Idaho 
Supreme Court could return the 
process for requesting additional 
defense services to the standard set 
in Olin and Ake.  In the meantime, 
defense counsel representing indi-
gent defendants should familiarize 
themselves with Rule 12.2, especial-
ly its requirements for what must be 
included in a motion for additional 
defense services.  As Idaho works to 
improve its public defense system, 

continued improvement of Rule 
12.2 will ensure indigent defendants 
a meaningful opportunity to defend 
themselves.
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Attorney Advertising Rules: Ethical Guidelines to Remember
Jessica Harrison 

ttorneys must always 
take their ethical obliga-
tions seriously. While ad-
vertising rule violations 
may not seem like the 

most harmful violations of profes-
sional conduct, state bar authorities 
enforce advertising rules through 
disciplinary actions. The State Bar 
of Texas disciplined an attorney who 
advertised his legal services by falsely 
indicating he was certified in civil 
trial law.1 Additionally, in 1995, a 
professional responsibility commit-
tee publicly admonished a Minneso-
ta attorney for failing to include the 
word “advertising” on solicitation 
letters he mailed out.2 And in 2004, 
Florida publically reprimanded a 
firm for featuring the image of a pit 
bull in a spiked collar on the firm’s 
logo because it degraded the reputa-
tion of the legal profession.3 More 
recently, in 2013, a Virginia court 
publicly admonished an attorney for 
failing to include disclaimers on his 
advertisements.4  The Virginia court 
found that the attorney, under Vir-
ginia’s rules of professional conduct, 
was required to disclaim the fact that 
he could not guarantee results simi-
lar to those of the successful cases he 
advertised.5 Given such disciplinary 
actions, it is important to keep up to 
date on Idaho’s attorney advertising 
rules.6

For most of the 1900’s, attorneys 
could not advertise their services.7 
The American Bar Association 
banned attorney advertising in 1908 
because it was thought to under-
mine the dignity of the legal pro-
fession.8 But in 1977, in the case of 
Bates v. State Bar of Arizona, the Unit-
ed States Supreme Court found that 
the First Amendment protects com-
mercial speech, which encompasses 

advertising, and thus struck down 
the prohibition on attorney adver-
tising.9 In that case, the Court deter-
mined that “public access to the legal 
system outweighed the state’s inter-
est” in safeguarding the dignity and 
reputation of the legal profession.10 
However, the Court maintained that 
attorney advertising was still subject 
to restraint.11 For instance, while at-
torney advertising rules vary by state, 
most states prohibit false or mislead-
ing advertising.12

Brief overview of Idaho’s  
advertising rules

Generally speaking, the adver-
tising rules embodied in the Idaho 
Rules of Professional Conduct 
(IRPC) apply to most forms of com-
munication – written, recorded, and 
electronic.13 The advertising rules, 
listed under IRPC 7.1–7.5, were 
recently amended effective July 1, 
2014.14 This article summarizes the 
advertising rules and discusses how 
they apply to the internet and other 
electronic communication. 

Copies and recordings

Unlike the American Bar Asso-
ciation (ABA) model rules, the IRPC 
7.2 requires attorneys to keep either 
copies or recordings of all advertise-
ments for at least two years after cir-
culation.15 Further, attorneys must 
keep a record of where and when 
each advertisement was used.16 To 
comply with Rule 7.2, attorneys and 

law firms should carefully track and 
store copies and recordings of each 
and every advertisement. Compli-
ance with this rule is made efficient 
and affordable through online data-
bases.

Referrals through  
reciprocal agreements

One way for attorneys to save 
money on advertising is to rely on 
referrals for new clients. Referrals 
essentially serve as face-to-face adver-
tising. In conformity with the ABA 
model rule, IRPC 7.2 was recently 
amended to require that attorneys 
meet two conditions before entering 
into reciprocal agreements relating 
to client referrals.17 First, the recipro-
cal referral agreement must not be 

Playing close to the edge: In Florida this 2004 pit bull ad brought a state bar public reprimand, which was 
appealed, and the attorneys prevailed. The ad was ultimately found to not violate the rules of professional 
conduct in Florida.
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 . . . IRPC 7.2 was recently amended  to require that attorneys 
meet two conditions before entering into reciprocal agreements 

relating to client referrals.17 First, the reciprocal referral agreement 
must not be exclusive.18 Second, the client must be informed 

of the existence and nature of the agreement.19

exclusive.18 Second, the client must 
be informed of the existence and na-
ture of the agreement.19 Thus, while 
attorneys typically may not pay for 
someone to recommend services, an 
attorney may enter into a reciprocal 
agreement for referrals if the recipro-
cal agreement is not exclusive and so 
long as the client knows of the recip-
rocal agreement.

Pay-per-lead advertising

On a related note, amended Rule 
7.2 contains a “pay-per-lead” provi-
sion in Comment 6 that is also em-
bodied in the ABA Model Rules.20 
Pay-per-lead advertising refers to 
the payment for generating client 
leads, such as advertising on Internet 
search engines that leads to a new 
client.21 In an Internet dominated 
world, pay-per-lead advertising is a 
highly eff ective method of reeling in 
new clients.22 It saves money because 
attorneys are only charged a fee by 
the generator when a potential cli-
ent clicks on the advertisement, 
whereas billboards and newspaper 
clippings cost regardless of results. 
Such advertising is permissible so 
long as the lead generator does not 
recommend the attorney, but merely 
lists the attorney’s website when cer-
tain searches are run.23 

A lead generator makes an im-
permissible recommendation if it 
endorses or vouches for an attorney’s 
credentials, abilities, competence, 
character, or other professional qual-
ities.24 Linking a potential client to 
an attorney’s website upon a general 
search, such as “employment attor-
neys in Boise,” is permissible. But 
if the potential client typed in “the 
best employment attorney in Boise” 
and Attorney Bob’s website popped 
up, the Internet search engine would 
essentially be recommending Attor-
ney Bob because displaying Attorney 

Bob as the best employment attor-
ney in Boise constitutes an endorse-
ment of Attorney Bob’s credentials 
and abilities. In such an instance, At-
torney Bob could not pay for the rec-
ommendation because under Rule 
7.2 the lead generator may not rec-
ommend the attorney who is paying 
for generating client leads.25

Blog posts

Attorney blogs are also growing 
in popularity because the Internet 
creates exposure to a broad audi-
ence. Attorneys should be cautious 
of posting blogs, however, because 
they may inadvertently violate the 
IRPC. In 2011, Virginia became the 
fi rst state to discipline an attorney 
for advertising through a blog.26 The 
attorney posted a blog about his 
criminal defense success stories, and 
the Virginia Bar disciplined him be-
cause he failed to include a disclaim-
er indicating that his blog was an ad-
vertisement.27  Such a broad reading 
of “advertisement” is unfavorable to 
attorneys, but it is unclear whether 
other states will follow Virginia’s 
lead on the issue.

Idaho attorneys are not currently 
required to label all advertisements 
as “advertisements,” but are required 
to label “solicitation” as “advertising 
material.”28 Blog posts may consti-
tute solicitation, which is defi ned 
as “a targeted communication initi-

ated by the lawyer that is directed 
to a specifi c person and that off ers 
to provide, or can reasonably be un-
derstood as off ering to provide, legal 
services.”29 Advertising, on the other 
hand, targets the general public.30 If 
a blog post has the potential to serve 
as a form of solicitation, attorneys are 
well advised to include a disclaimer 
on the bottom or top of the blog 
that reads “advertising material.”

Additionally, under IRPC 7.1, 
blog posts, and other forms of com-
munication, cannot create an unjus-
tifi ed expectation about results an 
attorney can achieve.31 Rule 7.1 ap-
plies to all forms of communication 
about an attorney or an attorney’s 
services.32 So if a blog post contains 
information about an attorney’s 
success stories, it constitutes a form 
of communication about an attor-
ney’s services and thus falls under 
the scope of Rule 7.1. To avoid be-
ing misleading or creating an un-
justifi ed expectation about results, a 
simple disclaimer on the bottom of 
a blog that reads “similar results not 
guaranteed” would suffi  ce to comply 
with Rule 7.1.

Lastly, under IRCP 7.2, when an 
attorney advertises through written, 
recorded, or electronic communica-
tion, including blogs, the communi-
cation must include the name and 
offi  ce address of at least one attorney 
or law fi rm responsible for its con-



The Advocate • September 2014 35

Some states that have suff ered 
an onslaught of such violations 

have created and required 
pre-approval processes 

through which advertisements 
are reviewed prior 
to dissemination.42 

tent.33 This could be as simple as in-
cluding the author attorney’s name 
on the blog post and, if applicable, 
attaching the fi rm’s name and ad-
dress next to or underneath the at-
torney’s name.

Fields of practice and specialization

In an eff ort to attract new clients, 
an attorney may be tempted to boast 
successful experience in a particular 
fi eld of law and claim to be a certi-
fi ed specialist in that fi eld. Such 
boasting may be a line in an e-mail 
signature or a letterhead that reads 
“certifi ed specialist in bankruptcy 
law” or “certifi ed family law special-
ist.” However, it is not enough to be 
experienced or even certifi ed.34 Rule 
7.4 prohibits an attorney from stat-
ing, or even implying, that he or she 
is certifi ed as a specialist unless two 
conditions are fi rst met: (1) the attor-
ney is certifi ed by an Idaho State Bar 
approved organization, and (2) the 
attorney clearly identifi es the name 
of the certifying organization.35

The Idaho State Bar website in-
cludes a list of certifying organiza-
tions which encompass a variety 
of legal fi elds – bankruptcy, estate 
planning, workers’ compensation, 
and more.36 These organizations 
review attorney applicants to deter-
mine whether the applicants meet 
the organization’s certifi cation re-
quirements.37 If an attorney meets 
the requirements, the organization 
will certify the applicant as a special-
ist within the organization’s area of 
law.38 The Idaho State Bar website 
also includes the contact informa-
tion for each certifying organization, 
along with instructions for organiza-
tions who wish to apply to become 
certifying organizations.39

Although most Idaho attorneys 
are not certifi ed as specialists in 
any particular area of law,40 a client 

may be more prone to hiring an at-
torney who is certifi ed as a special-
ist. In fact, an ABA survey revealed 
that 93.5% of people believed that a 
specialist would better handle mat-
ters than a non-specialist.41 Special-
ist attorneys may be seen as the “ex-
perts” in a fi eld of law. Additionally, 
obtaining a specialist certifi cation 
sets attorneys apart from their peers 
because the certifying organization 
has recognized that the attorney is 
more skilled and experienced in an 
area of law than the average attorney. 
Whether this perception is valid, it 

technology and the transition from 
paper to electronic advertising will 
likely pose future dilemmas. Idaho 
does not have a pre-approval pro-
cess, so attorneys must analyze their 
own advertisements to ensure con-
formity with the IRPC. But such 
a process may be helpful for Idaho 
attorneys sometime down the road 
as the world of attorney advertising 
expands and grows more complex.

A pre-approval process may 
include the issuance of advisory 
opinions or the requirement that 
attorneys submit proposed adver-
tisements to a committee that un-
dertakes pre-screening procedures. 
Pre-approval would decrease the 
number of attorney advertising vio-
lations. Moreover, a pre-screening 
process would relieve the stress that 
tends to arise from individually en-
suring compliance with the IRPC.

Conclusion

Before creating and paying for ad-
vertisements, attorneys in Idaho are 
well advised to review the IRPC to 
confi rm their compliance with those 
standards. Additionally, internet ad-
vertisements should be carefully re-
viewed under the amended rules.

For any questions regarding at-
torney advertising rules or any other 
rules of professional conduct, please 
contact the Idaho State Bar at (208) 
334-4500.
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Eminent Domain: The Essentials
Michael J. Ferrigno

Attorneys should have a basic understanding
 of eminent domain and the process 

by which the state acquires property through condemnation.  

daho is growing.  According 
to recent reports, the Treasure 
Valley along with other re-
gions throughout Idaho will 
nearly double in population in 

the next 40 years.1  In fact, another 
400,000 residents are projected to 
move into Ada and Canyon County 
alone.2  This projected growth is not 
limited to just population, but Idaho 
is projected to be one of the top 10 
states for job growth in 2014.3   There-
fore, as more people move to Idaho 
for jobs and begin to call the Gem 
State home, the need for more local 
infrastructure (i.e., roads, schools, 
hospitals, emergency response, etc.) 
to support this growth is inevitable.  
One of the tools for government 
to respond to rapid growth is the 
right of eminent domain.  As Idaho 
continues to grow, local attorneys 
should have a basic understanding 
of eminent domain and the process 
by which the state acquires property 
through condemnation.  

This article looks to provide the 
basics one should remember when 
talking to a prospective client who 
has a condemnation matter.  First, it 
examines the legal authority provid-
ed to the state or local municipalities 
to condemn.  Next, it provides a brief 
overview of the phases and proceed-
ings in a condemnation acquisition.  
Lastly, it discusses emerging areas 
as well as some helpful tips to have 
when representing a party in a con-
demnation matter. 

Foundation for the right
of eminent domain 

The right of eminent domain is 
granted by Idaho’s Constitution.4  
The Idaho Constitution states, in rel-
evant part, that “[p]rivate property 

may be taken for public use, but not 
until a just compensation, to be as-
certained in the manner prescribed 
by law, shall be paid therefor.”5  The 
Idaho Constitution also enumer-
ates certain spheres that are deemed 
“public use,” including, but not lim-
ited to, irrigation and the conveyance 
of water, mining and its “complete 
development,” the complete devel-
opment of other material resources 
of the state, as well as for the general 
preservation of health.6  The Idaho 
Constitution also makes clear that 
the right of eminent domain “shall 
never be abridged, nor so construed 
as to prevent the legislature from 
taking the property and franchises 
of incorporated companies, and 
subjecting them to public use, the 
same as the property of individuals.7  
Thus, as the Idaho Supreme Court 
has long held, the Idaho Constitu-
tion grants much broader powers 
than most states, since it allows pri-
vate interest such as irrigation and 
mining business the ability to ben-
efi t from this power.8 

However, even with these broad 
enumerated powers, the Due Process 
provision within the Idaho and U.S. 
Constitutions tempers the reach of 
the state’s power.  It is a deprivation 
of one’s constitutional rights if the 
state takes property unless the tak-
ing is for public use and the property 

owner receives his or her just com-
pensation. 9  While the concept of 
public use may seem clear-cut, defi n-
ing exactly what public use entails is 
at the center of many condemnation 
controversies that have brought na-
tional attention and even public out-
rage in some cases.10  However, for 
the purpose of this article, the cat-
egories of public use subject to the 
right of eminent domain are listed 
in Section 7-701 of the Idaho Code.  

Just compensation is an essential 
component that requires the con-
demnor to fully indemnify the prop-
erty owner for the loss of his or her 
property interest.  Although this may 
seem relatively straightforward, what 
“fully indemnify” actually means is 
a case-by-case inquiry.  For instance, 
if the condemning authority takes a 
temporary easement from a property 
owner to allow heavy equipment ac-
cess to the project, the just compen-
sation would be substantially diff er-
ent than if the condemnor acquired 
a permanent easement to build a 
20-foot-high sound wall.  As most at-
torneys learned in law school, prop-
erty rights are a bundle of sticks, so, 
in the context just compensation, 
determining what fully indemni-
fi es a property owner is a fact inten-
sive question about how much the 
“stick” is worth.11  And some sticks 
are worth more than others.  

I
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As you go through each phase you can see 
how the Legislature is trying to bridle 

the overwhelming power of eminent domain 
in order to protect property owners.     

Therefore, before discussing the 
process of acquisition, it is impor-
tant to remember that the right of 
eminent domain is an age old neces-
sity of government but the breadth 
and reach are constantly shift ing. 
With this quick refresher complete, 
we can now move to brief summary 
of how property rights are acquired.  

Basic overview of 
phases and proceedings 

Condemnation acquisitions can 
be separated into three distinct 
phases:  Planning, Negotiation, and 
the Condemnation Proceeding.  A 
majority of these phases are codifi ed 
in Chapter 7 of Title 7 of the Idaho 
Code, §§ 7-701, et seq. Before dis-
cussing each phase, there are four 
requirements that the condemning 
authority must complete before it 
may proceed to the Condemnation 
Proceeding:  use, necessity, survey, 
and good faith negotiations.  Each 
of the four requirements should be 
satisfi ed in the Planning and Ne-
gotiation phases.  And as you go 
through each phase you can see how 
the Legislature is trying to bridle the 
overwhelming power of eminent 
domain in order to protect property 
owners.     

Planning phase

In the planning phase, the con-
demning authority determines 
whether or not a certain project is 
for the public use, whether the prop-
erty right to be acquired is necessary, 
and surveying land to determine 
that the proposed take is “compat-
ible with the greatest good and the 
least private injury.” The statutory au-
thority for this phase is found in Ida-
ho Code, §§ 7-701, 7-704, and 7-705. 

Public use requirement (I.C. § 7-701) 

The State may not condemn 
property unless the use is a public 

use.12  However, a closer review of the 
list of public uses reveals a broad list, 
including, but not limited to, con-
struction and maintenance of public 
buildings, telephone lines, mining 
and irrigation, and even snow fences 
to protect highways or fl oating logs 
and lumber on streams.  According 
to some experts, Idaho law provides 
poor protections to landowners be-
cause Idaho’s defi nition of public 
use is so expansive.13  Regardless, the 
public use, however vague, must be 
present.  Thus, while it is a prerequi-
site, the condemning authority gen-
erally can clear this low hurdle in the 
Planning phase. 

Necessity prerequisites (I.C. § 7-704)

Prior to a taking, certain facts 
must be present including that the 
public use is authorized by law and 
that the acquisition is either neces-
sary for the intended use or a need 
for a more necessary public use if 
the use is already appropriated.  The 
current necessity requirement is a 
restraint, but the legislature seeks to 
amend § 7-704 to require even more 
factual prerequisites.”14  The neces-
sity requirement, like the public use 
requirement, is generally a low bar 
to clear, but as with all cases, it is a 
case-by-case inquiry.  For example, 
demonstrating the necessity require-
ment could be challenging if the 
condemning authority took land for 

a library or some other public build-
ing.  Conversely, demonstrating the 
necessity for acquiring land adjacent 
to a road widening project would 
likely be less diffi  cult than for a li-
brary. That being said, the necessity 
requirement is a prerequisite and 
a vital component of the Planning 
phase. 

Survey/location 
requirement (I.C. § 7-705)

For all acquisitions of land, the 
land must be “compatible with the 
greatest good and the least private 
injury.”  To eff ect this task, section 
7-705 grants an authority the right 
to enter private property for the pur-
pose of surveying and locating suit-
able property.   Thus, unless proper 
planning fi nds an acquisition that 
is both for the greatest good and 
also the least private injury, this re-
quirement is not achieved and nego-
tiations to acquire the land cannot 
progress.  

While the Planning phase may 
seem tedious, it is absolutely essen-
tial to ensure that the right of emi-
nent domain is not used capriciously.   

Restrictions eff ecting 
the planning phase

In the wake of the landmark U.S. 
Supreme Court decision in Kelo, et 
al. v. City of New London, 545 U.S. 
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It is in the condemning  
authority’s best interest to settle 
with the landowner rather than 

proceed to condemnation.

469 (2005), Idaho enacted § 7-701A 
to limit takings for certain types of 
economic development.15  Idaho 
was one of eight states that reformed 
its laws to “couple a ban on eco-
nomic development condemnations 
with restrictions on the definition 
of blight that . . . restrict[s] blight 
condemnations to areas that fit the 
intuitive definition of the term.”16  
Section 7-701A curbs the taking of 
private property for “public use” that 
is actually a pre-textual transfer of 
private property from one private 
party to a different private party. This 
restriction likely only applies to the 
planning of economic development 
of blighted areas, not a myriad of 
other uses such as roads or power 
lines.  However, despite the Legisla-
tures’ best efforts, scholars opine that 
§ 7-701A provides sufficient wiggle 
room to navigate around its purpos-
es as the law allows “the possibility 
that property could be condemned 
merely for posing an “actual risk of 
harm” to public “morals” or “wel-
fare,” which are concepts that could 
be defined broadly enough to in-
clude most economic development 
takings.17

The Negotiation phase

After the condemning authority 
has completed its due diligence in 
the Planning phase, which included 
surveying the land, determining that 
a certain property acquisition was 
necessary for a public use through 
utilizing various design profession-
als, engineers and appraisers, the 
condemning authority must con-
duct good faith negotiations.  Idaho 
Code § 7-707(7) expressly requires 
that the authority undertake good 
faith negotiations before proceeding 
to condemnation.  However, to clar-
ify and assist the authority in nego-
tiating in good faith, the Legislature 

encourages the condemning author-
ity to provide an Advice of Rights 
Form to the property owner.18 

Advice of Rights Form and  
other rights (I.C. §7-711A)

The Advice of Rights Form sup-
plies the property owner with the 
vital information concerning the 
declared public use, why the taking 
is necessary, and how the property 
owner’s parcel allows for the great-
est good and the least private injury 
(survey/local requirement), all of 
which are prerequisites to condemn-

be impractical for the negotiator 
since merely handing the form to 
the property owner was insufficient 
delivery.     

One of the hallmarks of good 
faith negotiations is providing suf-
ficient information to allow a party 
with less bargaining power the op-
portunity to consult an appraiser 
and an attorney to make an in-
formed decision.22  The Code also 
requires that the property owner is 
provided a copy of the acquisition 
appraisal upon request to allow the 
property owner to comprehend not 
only what the project entails, but 
what the condemning authority as-
serts is just compensation.23 Lastly, 
the Code requires that the author-
ity provide at least a 30-day deadline 
to allow the property owner time to 
review and consider the initial of-
fer.24  Therefore, any deadline to re-
spond to the initial offer cannot be 
less than 30 days or the acquisition is 
deemed “null and void.”25 

Although the Advice of Rights 
Form is not required per se, the con-
demning authority could expose 
itself to unnecessary risks since if it 
neglects to supply the form, there is 
a presumption that any sale or con-
tract between the property owner 
and the condemning authority was 
not voluntary.26  Therefore, it seems 
highly unlikely the condemning au-
thority would elect to withhold this 
form since it provides three of the 
four prerequisites and may negate 
the presumption that the acquisition 
was involuntary.  

Generally the Negotiation phase 
is a back and forth between the land-
owner and the negotiator.  It is in the 
condemning authority’s best interest 
to settle with the landowner rather 
than proceed to condemnation, but 
sometimes, despite good faith nego-
tiations, the property owner and the 
authority cannot settle and the prop-

ing the property.19  The Code also 
gives the property owner notice of a 
right to a jury trial and attempts to 
explain the difficult concepts associ-
ated with condemnation appraisals, 
including the highest and best use 
and severance damages.20  

The means by which the con-
demning authority can deliver the 
Advice of Rights Form has slightly 
expanded, effective July 1, 2014. 
Now the Code allows the condem-
nor to deliver the form to the prop-
erty owner by hand.21  Before this 
change, the form was required to be 
sent by certified mail, which could 
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Trials quickly turn into a battle of experts 
as they usually involve 

appraisers, zoning experts, 
engineers and construction experts. 

erty is acquired by condemnation, 
not settlement. 

Condemnation phases 

The condemnation phases only 
occur once negotiations between 
the property owner and condemnor 
fall apart.  Aft er negotiations break 
down, the condemning authority 
must commence an action through 
fi ling a complaint and summons.27 
Only the District Court in the coun-
ty where the property is located has 
jurisdiction to adjudicate a condem-
nation proceeding.28  

Aft er the correct parties are sued 
by the condemning authority a con-
demnation trial commences.  Trials 
quickly turn into a battle of experts 
as they usually involve appraisers, 
zoning experts, engineers and con-
struction experts. Once the evidence 
is received, the trial court determines 
whether all the procedural and con-
stitutional protections discussed in 
Part I and II are present, and if so, the 
court allows the jury to determine 
the just compensation owed to the 
property owner.  

To underscore the peculiarity of 
condemnation actions, at the end 
of the trial, one judgment is entered 
against the condemning author-
ity and another judgment is entered 
against the property owner.29  The 
condemning authority is liable for 
the just compensation award, which 
must be paid within 30 days and 
the property owners lose his or her 
property interest.30 

Quick-take 

One important procedure tool 
of the condemnor is the quick-take.  
The quick-take allows the state to 
take possession and use of desired 
property prior to trial.  However, 
the quick-take is only available if 
the condemning authority deposits 

the initial off er into the Court reg-
istry and the Court holds a hearing 
concerning whether the plaintiff  has 
the right of eminent domain, and 
whether the use, necessity and good 
faith negotiation requirements were 
fulfi lled.31  Once, the initial off er is 
deposited and the Court fi nds that 
the necessary requirements were 
fulfi lled, the quick-take is granted.  
The quick-take greatly assists the 
condemning authority as it allows 
project construction to commence 
without being delayed by protracted 
litigation.  

S.B. No. 1309 - A new wrinkle 

On occasion, a project may need 
to amend the project, but as of July 
1, 2014, if the condemning authority 
amends the project aft er fi ling the 
condemnation complaint and serv-
ing the summons, the condemning 
authority may need to reimburse 
the property owner.32  On March 
26, 2014, Governor Otter signed S.B. 
No. 1309 into law, which allows a 
defendant property owner the abil-
ity to seek reimbursement for cer-
tain costs that are “rendered moot 
by such amendment.”  As with just 
compensation awards, the Code re-
quires prompt payment for costs 
(i.e., 60 days) upon the court’s deter-
mination.33  Although it is unclear 
how S.B. 1309 will be applied by 
the courts, this new law did garner 

national attention, and will certain-
ly give the condemning authority 
pause before fi ling a condemnation 
complaint if any plans to amend the 
project are likely.34

Emerging areas

In the ever changing energy re-
naissance that Western States are 
currently enjoying, a strong argu-
ment can be made that the Idaho 
Constitution bestows the state the 
right of eminent domain for the 
“complete development” of natural 
gas or any other “material resources 
of the state.”35 As was said in McKen-
ney v. Anselmo, 

“The timber of this state is a 
material resource and where 
that resource cannot be com-
pletely developed without the 
exercise of the power of emi-
nent domain that power may 
be lawfully exercised. The fact 
that the use may be for private 
benefi t is immaterial since the 
controlling question is wheth-
er the use is for the complete 
development of the material 
resources of the state.”36  
Therefore, as innovation drives 

to new untapped material resources, 
Idaho’s broad allowance of the right 
of eminent domain for the complete 
development of resources will allow 
the State more avenues to condemn 
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If you treat a condemnation case as simple litigation and forget either 
the planning or negotiation aspect, you could forget the necessary 

requirements to properly condemn.

property for the benefit of develop-
ing more resources for Idaho.  

Helpful tips 

First, before you can assist a prop-
erty owner or condemning author-
ity, you must identify what phase 
your client is in.  If you treat a con-
demnation case as simple litigation 
and forget either the planning or 
negotiation aspect, you could forget 
the necessary requirements to prop-
erly condemn if you are representing 
the state or cost your client money 
by forcing the parties into litigation 
instead of settling.    

Second, most property owners do 
not hire an attorney until negotia-
tions break down so a lawyer’s role is 
generally limited to the third phase. 
However, a wealth of knowledge is 
available to counsel early on in the 
Advice of Rights Form (if provid-
ed), so a lawyer can get up to speed 
quickly. 

Third, encourage your client to 
be creative during the negotiation 
phase and even while trial is pend-
ing.  As we all know, settling parties 
can make deals that courts are not 
equipped to do.  For example, if the 
property owner is willing to sell if 
the condemnor builds a new retain-
ing wall or different type of sign or 
sidewalk, encourage such dialogue.  
At trial, courts can only award dam-
ages and creative solutions are off 
the table.  

Fourth, remind your clients that 
condemnation acquisitions are much 
different than most typical real estate 
transactions.  It is advisable to heed 
the Idaho Supreme Court’s advice 
because the condemnor “must fairly 
and openly deal with the landowner. 
In that manner most condemnation 
actions should not be thrown into 
litigation.”37  Thus, the typical low 
offers and haggling are not present 
since the Constitution commands 
that just compensation be offered. 38 
To prove the State wrong, your client 

will likely need to hire experts and 
these costs/risks should be explained 
early on.39

Conclusion

Given the expected growth in 
Idaho, the use of eminent domain 
may be on the rise.  It is important 
that practitioners are aware of the 
power of eminent domain and how 
due process tries to bridle it as well 
as the basic phases of how a property 
is acquired.  With some important 
proposed and enacted changes in the 
Code and the potential for new en-
ergy resources emerging in our State, 
lawyers need to refresh the basic pro-
cedures involved in eminent domain 
so that both the constitutional right 
to condemn and the private right of 
due process are upheld.  
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are not equipped to do.  For example, if the property owner 

is willing to sell if the condemnor builds a new retaining wall 
or diff erent type of sign or sidewalk, 

encourage such dialogue.  
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11:10 a.m. Terri L. Boyd-Davis v. Timothy Baker ................... #40438-2012

Friday, October 3, 2014 - BOISE
8:50 a.m. Samuel J. Zylstra v. State of Idaho & Boise State University  ......
.................................................................................................................. #41421-2013
10:00 a.m. Federal Home Loan Mortgage Corp. v. Margaret A. Butcher  ..
.............................................................................................................. #41188-2013
11:10 a.m. HFLP, LLC v. City of Twin Falls  ................................ #41277-2013

idaho Court of appeals
oral argument for September 2014

Tuesday, September 9, 2014 - BOISE
9:00 a.m. Severson v. State ........................................................... #40769-2013
10:30 a.m. State v. Brooks ............................................................. #41046-2013
1:30 p.m. State v. Lemmons .......................................... #41278/41279-2013

Thursday, September 11, 2014 – BOISE
9:00 a.m. State v. Bennett .............................................................. #40770-2013
10:30 a.m. State v. Big Dawg Bail Bonds ................................. #41489-2013
1:30 p.m. State v. Young ................................................................ #41541-2013

Tuesday, September 16, 2014 – BOISE
10:30 a.m. State v. Howell ............................................................. #41417-2013
1:30 p.m. State v. Beck .................................................................... #41241-2013

Thursday, September 18, 2014 – BOISE
10:30 a.m. State v. Rocha .............................................................. #41535-2013
1:30 p.m. State v. Cunningham, Jr. ........................................... #41167-2013
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Vial Fotheringham is your full-service homeowner association law center, 
providing education, representation, and litigation on behalf of 
associations. We are committed to proactive assistance by offering 
comprehensive education, training, and answers to HOA questions, in 
order to help associations navigate community l i f e. For more info visit: 

www.vf-law.com 

Now offering complimentary educational courses! Hosting informational 
lunches for professional association managers and training 

courses for HOA board members. Please join us!
 

12828 LaSalle St, Suite 101 Boise, ID 83713 
Phone: 208.629.4567 Fax: 208.392.1400 

Email: lawfirm@vf-law.com

LAWYERS
VIALFOTHERINGHAM LLP

  

Jeffery Mandell
John C. Hughes 

Advising Employers on 401(k),  
Retirement, Executive Compensation  

and Other Benefit Plans/Programs

We provide advice, solve problems, maximize 
opportunities, and minimize significant IRS, 

Department of Labor and other risks

205 North 10th Street, Suite 300, Boise, Idaho 83702 l 208.342.5522
www.erisalawgroup.com

Uniquely Experienced. Practical Advice. Results.

Mediation & arbitration

Certified Professional 
Mediator 

with over 700 Cases

exPerienCed arbitrator 
with over 70 Cases

alternative disPute resolution

Merlyn w. Clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise • Coeur d’Alene • Pocatello • Reno
www.hawleytroxell.com • 208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
resume. 
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 8/1/14 )

civil appeals
arbitration
1. Whether the district court erred in denying 
the motion to modify and/or correct the ar-
bitration award due to an evident miscalcula-
tion of prejudgment interest.

Cedillo v. Farmers Insurance Co.
S.Ct. No. 41683
Supreme Court

eviction
1. Whether the district court erred in affirm-
ing the magistrate court’s grant of summary 
judgment in favor of Deutsche Bank in its 
eviction action against Breinholt.

Deutsche Bank National Trust Co. v. Breinholt
S.Ct. No. 40748

Court of Appeals

Fees
1. Did the court err in ruling the Idaho Rev-
enue Bond Act, I.C. § 50-1207 et seq., autho-
rizes municipalities to collect sewer system 
“connection fees”, which are to be solely used 
to pay for future expansion?

North Idaho Building Contractors v.  
City of Hayden

S.Ct. No. 41316
Supreme Court

2. Whether the court correctly found the 
charging of user fees related to commissary 
purchases, telephone use and other services 
does not invade the province of the legisla-
ture.

Searcy v. Idaho State Board of Corrections
S.Ct. No. 41216

Court of Appeals

liens
1. Did the district court err in requiring that a 
trustee be named in a lien or in a suit to fore-
close a lien under the Trust Deed statute, I.C. 
§ 45-1502, et. seq.?

ACI Northwest, Inc. v. Jacobson
S.Ct. No. 41269
Supreme Court

Other
1. Did Global establish by clear and convinc-
ing evidence that each element of the doc-
trine of boundary by agreement applied to 
the lease agreement?
Sherman Storage v. Global Signal Acquisitions

S.Ct. No. 41077
Supreme Court

post-conviction relief
1. Did the trial court err in finding trial and ap-
pellate counsels’ performances were not de-
ficient because there was sufficient evidence 
in the trial record to support the conviction?

Crawford v. State
S.Ct. No. 41669

Court of Appeals

statute of limitation
1. Whether plaintiffs’ legal malpractice suit 
accrued within two years of when it was filed 
on June 7, 2012, or is barred by I.C. § 5-219(4).

Minnick v. Hawley Troxell Ennis & Hawley, LLP
S.Ct. No. 41663
Supreme Court

summary judgment 
1. Did the district court err in granting Port-
neuf Medical Center’s motion for summary 
judgment?

Pocatello Hospital v.  
Quail Ridge Medical Investors

S.Ct. No. 41589
Supreme Court

Tax
1. Whether Jayo Development, Inc., quali-
fied for the “site improvement” property tax 
exemption as based upon the unambiguous 
language of I.C. § 63-604W(2).

Jayo Development v. Board of Equalization
S.Ct. No. 41668
Supreme Court

Termination of parental rights
1. Was the finding that the children were ne-
glected supported by clear and convincing 
evidence?

Dept. of Health & Welfare v. Doe (2014-15)
S.Ct. No. 42234
Supreme Court

2. Whether the court erred in terminating 
Doe’s parental rights by failing to consider 
Doe’s disabilities and DHW’s failure to pro-
vide meaningful supportive services 

Dept. of Health & Welfare v. Doe (2014-17)
S.Ct. No. 42291
Supreme Court

criminal appeals

evidence
1. Whether the court erred in ruling that 
Houser’s drug use before the incident was 
relevant as to whether he committed battery 
and more probative than prejudicial.

State v. Houser
S.Ct. No. 41540

Court of Appeals

2. Did the court err in excluding expert tes-
timony concerning the reliability of breath 
testing devices in Roach’s trial for DUI?

State v. Roach
S.Ct. No. 41221

Court of Appeals

3. Did the court err in the admission of ex-
pert testimony on the subject of domestic 
violence, including the reasons domestic vio-
lence victims recant?

State v. Ibarra
S.Ct. No. 41120

Court of Appeals

4. Did the court abuse its discretion when it 
allowed a police officer, over Barber’s founda-
tion objection, to testify as to the weight of 
the marijuana he obtained by using a digital 
scale?

State v. Barber
S.Ct. No. 41015

Court of Appeals

5. Did the district court err by concluding 
that AM-2201 was a controlled substance as 
a matter of law?

State v. McKean
S.Ct. No. 41004
Supreme Court

6. Was there sufficient evidence from which 
a jury could find beyond a reasonable doubt 
that Hildreth was guilty of unlawfully killing 
a black bear?

State v. Hildreth
S.Ct. No. 40936

Court of Appeals

pleas
1. Did the court abuse its discretion by de-
nying McCabe’s post-sentencing motion to 
withdraw his guilty plea?

State v. McCabe
S.Ct. No. 41357

Court of Appeals

search and seizure –  
suppression of evidence
1. Whether the district court erred in revers-
ing the magistrate’s ruling on Neal’s motion 
to suppress and in finding his traffic stop was 
justified by reasonable suspicion Neal had 
violated traffic laws.

State v. Neal
S.Ct. No. 41534

Court of Appeals

substantive law
1. Is Idaho’s sexual abuse of a vulnerable 
adult statute unconstitutional because it is 
overbroad?

State v. Knutsen
S.Ct. No. 40803
Supreme Court

summarized by:
cathy Derden

supreme court staff attorney
(208) 334-3868
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Home of the best Child Support Program

PO Box 44930
Boise, ID 83711

(208) 376-7728
www.idchildsupport.com

MOONLIGHTINGMOONLIGHTING
SOFTWARESOFTWARE
Innovative Custom SoftwareInnovative Custom Software

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED
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Criminal Defense Seriously. 

2014 Coeur d’Alene Seminar
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at the Kroc Center
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•  Jay Logsdon
• Tom McCabe
• Ian Th omson
• Shane Evans

• Sarah Tompkins

For More Information:
Contact IACDL 

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Accepting referrals 
for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY
P.O. Box 171391

Boise, Idaho 83717
Telephone: (208) 866-0186

Email: georgedcarey@gmail.com

Brian Donesley
LIQUOR LAW

• Former Idaho Liquor Chief
• Former Idaho State Senator

Mr. Donesley is also available for referral 
and consultation involving:

• 30+ years experience in liquor law • DUI

• Retail/Wholesale • Injuries

• Revocations/Suspensions/Criminal • Family/Divorce

• Hearings/Appeals/Trials • Employment

• Lobbying/Governmental Aff airs • Discrimination

• State, Local, Federal, Multi-State • Immigration

• National Association of Alcohol 
Beverage Attorneys (NAABLA)

• Licensed in Idaho and Washington

• For more information see: Idaholiquorlaw.com
                    BrianDonesley.com

Brian Donesley, Attorney at Law
ISB No. 2313

P.O. Box 419, – Boise, ID 83701
Telephone: (208) 343-3851

Email: bdonesley @bdidlaw.com
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Speaker at Women’s Conference Breaks Down the Generation Gap
Nicole Pantera 

ne of the primary issues 
facing attorneys today 
is the generational dif-
ferences between  se-
nior decision makers 

and younger attorneys entering the 
workforce — “millennials.”  How do 
we resolve the differences in work-
place behaviors and philosophies to 
create a viable business model for 
the future?  

When I look around my peers, I 
see a number of two income house-
holds, two people with demanding 
jobs, children, and many other obli-
gations.  Women and men alike value 
life outside of work, and a balanced 
lifestyle is a priority to the millennial 

generation — and that means work 
competes with, and can be subordi-
nate to other priorities.  To senior 
generations, this is often perceived as 
lack of commitment to a particular 
job and treated as a weakness, and 
may even be viewed as a sense of en-
titlement.  However, perhaps being a 
good lawyer and having a balanced 
lifestyle do not have to be mutually 
exclusive.

Lauren Stiller Rikleen came to 
Boise July 2012 to speak about gen-
der in the workplace, and specifically 
about unconscious bias.  These is-
sues are closely entwined with gen-
erational barriers in the workplace 
and are often indistinguishable.  In 
fact, what piqued the most interest 
in July 2012 was the intergeneration-
al aspect of her presentation.  

Ms. Rikleen has responded in a 
new book, You Raised Us – Now Work 
With Us: Millennials, Career Success, 
and Building Strong Workplace Teams.  
Her book has received widespread 
praise and is a must-read for millen-
nials, but even more so for managers.  
By exploring these issues together 
with open minds, senior genera-
tions, together with millennials, can 
try to create a sustainable business 
model for future generations.

What follows is an article that pre-
ceded publication of Ms. Rikleen’s 
new book.  I hope this will draw 
your interest enough to pick up a 
copy of the book and consider ap-
plying Ms. Rikleen’s practical advice 
to your workplace.  Happy reading.

Millennials Bring Their Own Special Skills to the Workplace
Lauren Stiller Rikleen 

O

oday’s multi-generational 
workplace poses many 
interesting communica-
tion and technology chal-
lenges. For senior genera-

tions, key among these challenges is 
the way Millennials use technology. 
What Baby Boomers and Gen Xers 
generally do not see, however, is the 
set of unique challenges Millenni-
als encounter as they bring their ex-
ceptional technology skills into the 
workplace. 

Millennials have been exposed 
to technology of 
various sorts since 
birth and have 
grown up within 
the digital world, 
adapting constant-
ly to change. They 
do not view ad-
vances in technol-
ogy as something 
they would choose not to learn, as 
their more senior colleagues some-
times do. 

No prior generation has had to 
face the odd assortment of commu-
nication and technology transitions 
that Millennials confront daily. At 
home, social networking and text 
messages are their preferred forms of 
communication. At work, however, 
they are expected to communicate 
via email, telephone, and face-to-
face interactions. This means that 
Millennials continually adapt to the 
communication styles of those with 
whom they work, even though they 
communicate more efficiently and 
effectively on a personal level. This is 
not an adjustment that prior genera-
tions had to make as their commu-
nication options at home and work 
were the same. 

As a result of this significant vari-
ance, Millennials demonstrate a qui-
et sophistication and ability to adapt 
that often goes unnoticed. In assess-
ing technology capabilities of their 
colleagues, they determine whether 
they must adapt to a less efficient 
style of communicating, whether 

they will be expected to assume the 
role of teacher, or whether they will 
face co-workers whose in willingness 
to learn to use technology or maxi-
mize its efficiency impedes work-
place effectiveness. 

As technology has guided how 
Millennials communicate with one 
another, it has also shaped their so-
cial norms. The internet provides a 
forum for lives to be lived publicly 
and for every experience to be re-
corded and distributed widely. Pri-
vacy boundaries, compared to those 
of previous generations, have crum-
bled. Prior generations chronicled 
their lives but shared the tangible as-
pects of those experiences selectively 
within a close geographical circle of 
friends and family. 

Today’s opportunities for the 
public display of every aspect of 
one’s life may profoundly affect how 
Millennials view privacy consider-
ations. Privacy and confidentiality 
issues that Boomers and Gen Xers 
take for granted seem very different 

T
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to people whose daily life experienc-
es are shared online. Moreover, Mil-
lennials’ comfort with sharing infor-
mation about themselves and each 
other has profound implications for 
how they will manage privacy in the 
workplace. 

A 2013 study of Millennials’ use 
of technology in the workplace 
found that: 

The majority of Millennials say 
they carry out personal tasks 
during work hours.  Though 
keen to perform well at work, it 
is virtually impossible for them 
to leave their personal lives be-
hind, as they typically check 
Facebook, conduct IM chats 
and send and receive text mes-
sages on their devices through-
out the day. This is seen as a 
right rather than a benefi t.1

While some might read this state-
ment as fueling the “entitlement” 
reputation, it also refl ects an expecta-
tion of their ability to communicate 
with friends the way they have for 
much of their lives. 

Of particular signifi cance to em-
ployers, the study identifi ed how 
vast the divide can be with respect 
to the eff ort to maintain workplace 
norms and policies in a vastly chang-
ing technology climate. A stunning 
66% of Millennials reported that 
they do not abide by IT policies gen-
erally, and “45% of employed Mille-
nials globally use social networking 
sites at work, whether prohibited or 
not.” Nearly 30% said they do not 
even know if their company has a 
corporate IT policy.2

Millennials’ comfort with and 
recognition of the speed and ease of 
technology was evident in the survey 
of Millennials I conducted while re-
searching my new book, You Raised 
us- Now Work with Us: Millennials, Ca-
reer Success, and Building Strong Work-
place Teams,3 which separates the 
myths from reality about the newest 

generation in the workplace. Survey 
respondents generally indicated that 
they have an expectation that they 
can interact freely with others dur-
ing the day, including communicat-
ing with friends via text and social 
media. The question we haven’t yet 
answered, however, is whether these 
interactions hinder their ability to 
do the job or serve as only momen-
tary distractions. 

Responses to my survey also dem-
onstrated the diff erences between 
how Millennials communicate per-
sonally and how they communicate 
professionally. Respondents commu-
nicated with their friends most fre-
quently via text (more that 86%) and 
social networks (more than 75%). In 
the workplace, however, respondents 
were more likely to face restrictions 
on their use of text messaging and 
social networks. 

Respondents expressed frustra-
tion with having limitations im-
posed on their ability to use tech-
nology to its optimum benfi ts. They 
described having to adapt to the in-
effi  cient expectations of others, even 
where the failure to take advantage 
of simple technologies resulted in a 
lower quality work product. Some 
redpondents were similarly puzzled 
by missed opportunities to use tech-
nology to make tasks easier. They 
recognized that it is harder for older 
generations to learn technology, but 
they resented the missed opportuni-

ties for greater effi  ciency and were 
frustrated when their suggestions for 
improving effi  ciencies were ignored.  

At the same time, the expecta-
tion that Millennials will serve as 
unpaid tech support can have nega-
tive eff ects for both the Millennials 
and their senior colleagues. Respon-
dents repeatedly described being 
diverted from assigned legal tasks to 
troubleshooting their own technol-
ogy problems or to help others solve 
theirs. Many reported feeling like 
they had two jobs: the one for which 
they were hired and that of unpaid 
technology teacher. 

When Millennials spend their 
time assisting more senior colleagues 
on tech issues, their own job respon-
sibilities suff er and their colleagues 
can continue to ignore even the easi-
est paths to self-suffi  ciency. Millen-
nials noted a particular inequity in 
the reluctance of older generations 
to learn a new technology that could 
signifi cantly improve workplace 
functions, knowing that they them-
selves lack the luxury of ever refus-
ing to do a task they fi nd diffi  cult or 
unnecessary. 

Thinking diff erently about 
millennials and technology

Senior generations in the work-
place need to think diff erently about 
how younger workers are trained 
on issues of technology, privacy, and 
confi dentiality. The data demonstrat-

A stunning 66% of Millennials 
reported that they do not abide by IT policies generally, 

and “45% of employed Millenials globally use social networking sites 
at work, whether prohibited or not.”
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ing that IT restrictions in the work-
place are widely ignored pose daunt-
ing challenges for employers. At the 
same time, it is important to pay 
greater attention to the dynamics 
that occur around technology issues. 
The following are tips that should 
help individuals responsible for pro-
fessional development and other 
senior leaders as they seek to meet 
these challenges. 
1. Expertise can come in all age 
groups; consider establishing pro-
cedures to encourage employees 
to share ideas and suggestions. 
Workplaces that ignore ideas offered 
by younger employees about ways 
to use technology to take advantage 
of marketing trends or to improve 
workplace efficiencies do so at their 
peril. Millennials have a tremendous 
vantage point, and their observa-
tions and suggestions can provide an 
important perspective often missed 
by senior workers less facile with 
social media’s role in marketing and 
branding or with ways technology 
can benefit clients more efficiently. 
Such steps can include the develop-
ment of a forum to discuss the pros 
and cons of ideas presented, the ap-
pointment of a task force to further 
investigate suggested technological 
improvements, or other programs 
that demonstrate attention to and 
an interest in new ideas. These inter-
active discussions offer an additional 
opportunity for more experienced 
workers to provide communication 
advice to their younger colleagues.    

By being proactive, you are send-
ing an important signal that new 
ways of solving problems are always 
welcome. People who offer sugges-
tions are invested in the organiza-
tion. Accordingly, all ideas should 
be encouraged. Having been en-
couraged to speak up throughout 
their lives, Millennials expect their 
ideas to be taken seriously when 

they speak up at work. This does not 
mean that every recommendation 
warrants implementation. It does, 
however, warrant a response. Failure 
to do so can result in lost opportu-
nities to implement improvements 
and can harm moral. 
2. Understand the challenges in 
your own workplace. To begin the 
process of traversing the technol-
ogy divide, employers should assess 
the capacities of both senior and ju-
nior professionals and identify areas 
where the divide is impeding effi-
ciency. It is important to understand 

nities for enterprising Millennials 
to make useful suggestions and as-
sist with a more constructive role in 
implementing change? 
3. Bridge the technology divide in 
ways that provide an opportunity 
for Millennials to shine and for 
senior workers to learn and grow. 
Millennials may be uniquely situ-
ated to translate technological com-
plexities and to help demonstrate 
how pushing past discomfort can 
result in greater ease and efficiency. 
Reverse mentoring programs are a 
growing trend in the corporate sec-
tor and offer great opportunities in 
professional services as well. Such 
programs can be implemented and 
structured to help Millennials de-
velop stronger relationships with the 
more senior colleagues they mentor. 
An effective reverse mentoring pro-
gram will also recognize Millenials 
for their specific contributions and 
help them benefit from the efficien-
cies they can create. 

When workplaces do not moni-
tor the extra time spent by Millenni-
als in providing additional tech sup-
port responsibilities, the result can 
be unfinished assignments and in-
creased attribution. The older gener-
ations’ discomfort with technology; 
overreliance on technical support 
of younger workers; and, in some 
cases, outright refusal to incorporate 
available efficiencies into workplace 
interactions can drive Millennials 
to distraction (literally). Effective 
strategies can facilitate stronger in-
tergenerational communications 
and more effective use of technology. 
Workplaces should consider imple-
menting ways to provide Millenials 
with some form of internal credit 
for their role as technology teacher. 
The assumption that younger work-
ers will be available throughout the 
day to teach their less proficient col-
leagues imposes an unfair burden 

  

Workplaces should consider 
 implementing ways to provide 

Millenials with some form of 
 internal credit for their role as 

technology teacher. 

and bridge these differences to avoid 
unnecessary inefficiencies and the 
impacts of conflicting messages.              

For Millennials, often impatient 
with the pace of change at their 
workplace, it is important that the 
assessment be transparent and pro-
vides information explaining any 
constraints on progress. For exam-
ple, does the workplace have limited 
financial resources, impacting the 
purchase of newer technology and 
training programs? Are fellow work-
ers uncomfortable with or resistant 
to learning new technologies? If the 
latter is the case, are there opportu-
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and impedes workplace productiv-
ity. If technology tutoring is more 
than an incidental part of younger 
professional’s day greater structure 
needs to be created around the role. 
4. Do not make assumptions that 
privacy and confidentiality means 
the same thing to a millennial as to 
other generations.  Recently, an in-
house lawyer told me about seeing a 
younger colleague happily recount-
ing on Facebook the company’s ex-
cellent result in a recent negotiation. 
The senior lawyer was horrified. To 
the younger lawyer, it was the logical 
extension of what one always does 
with good news — share it with 
friends. Boomers and Gen Xers 
need to be more explicit in develop-
ing and communicating the bound-
aries around what can and cannot be 
shared. And, even if the answer is a 

blanket prohibition, that needs to 
be clarified — and not in a way that 
calls into question that judgment of 
a younger colleague.  All generations 
in the workplace are traversing new 
ground when it comes to communi-
cating on-line. We need well-crafted 
policies that everyone can under-
stand as essential to their effective 
job performance and responsibili-
ties. 

Both Millennials and senior gen-
erations have a role to play in ad-
dressing the challenges posed when 
technology allows for continuing 
intrusions in the workplace. The op-
portunities for distraction will only 
increase. Determining where and 
how to erect boundaries are ques-
tions for all generations. Moreover, 
finding those opportunities to help 
Millenials channel their significant 
technological expertise in a way that 

improves workplace effectiveness 
can result in improved relationships 
and added value. Meeting each of 
these challenges and opportunities 
openly and creatively is in everyone’s 
best interest. 

Endnotes

1. Consumerlab, “Young Professionals at 
Work,” Ericson Consumer Insight, April 
2013, 5. www.slideshare.net/Ericsson-
Slides/young-professionals-at-work.

2. Accenture Management Consulting, 
Technology and Outsourcing , Jumping 
the boundaries of Corporate IT: Accen-
ture Global Research on Millennials’ Use 
of technology (Web: Accenture,2010) 
6-7.  nstore.accenture.com/technology/
millennials/global_millennial_genera-
tions_research.pdf.

3. Forthcomming from the American 
Bar Association. apps.americanbar.org/
abastore/index.cfm?pid=1620615&secti
on=main&fm+Product.AddToCart
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Back to the Basics III: Subordinate Word Groups
Tenielle Fordyce-Ruff 

’ve spent a lot of time writing 
about how to create better sen-
tences.  I’ve covered everything 
from parts of a sentence, to cut-

ting clutter from sentences, to add-
ing eloquence to sentences.

But I’ve never covered those word 
groups that simply cannot function 
as a sentence.  These groups of words, 
instead, function as other parts of 
speech, usually as adjectives, adverbs, 
or nouns.1  This time, we will cover 
prepositional phrases, verbal phras-
es, and absolute phrases.  And I’ll 
give you some handy advice on us-
ing these word groups correctly.

Prepositional phrases

A prepositional phrase begins 
with a preposition 
and ends with a 
noun (or a noun 
equivalent).  The 
noun, or noun 
equivalent, is the 
object of the prep-
osition.  Prepo-
sitional phrases may also contain 
words that modify the noun.
The road to hell is paved with good in-
tentions.

In this example, to and with are 
the prepositions.  Good modifies in-
tentions and is part of the preposi-
tional phrase.

Okay — that was grammar heavy, 
so let’s unpack things a little before 
we get to some more examples.  

Prepositions are the words we 
place before nouns to turn those 
nouns into modifiers.  There aren’t 
many prepositions in English.  Here 
are the most common ones:

I
Preposition words
about
above
across
after
against
along
among
around
as 
at 
before
behind
below
beneath
beside
besides

between
beyond
but
by
concerning
considering
despite
down
during
except
for
from
in
inside
into
like

near
next
of
off
on
onto
opposite
out
outside
over
past
plus
regarding
respecting
round
since

than
through
throughout
till
to 
toward
under
underneath
unlike
until
unto
up
upon
with
within
without

Some prepositions, though, are 
multiple words: along with, as well as, 
in addition to, instead of, next to, and 
up to.  

Prepositional phrases can func-
tion as nouns:
For the judge to change his mind would 
be a miracle.
or adverbs:
The shoplifter strolled through the store.
or adjectives:
Variety is the spice of life.

When using a prepositional 
phrase as an adjective or an adverb, 
place it as close as possible to the 
word it modifies to avoid ambigu-
ity, awkwardness, or unintentional 
humor.
One morning I shot an elephant in my 
pajamas.2

That is either a very small ele-
phant or I wear really large pajamas!
Is the man with black hair named 
Thom here?

Which is named Thom, the man 
or the hair?
Two sisters were reunited after eighteen 
years in a checkout line.3

Whew!  I get annoyed after wait-
ing for five minutes in a checkout 
line!

Verbal phrases

A verbal is a verb form that 
doesn’t function as the main verb in 
a clause or sentence.  Verbals include 
infinitives (to plus the base form of 
a verb:  to write), present participles 
(the - ing  form of a verb: writing), 
and past participles (the form of a 
verb that usually ends in –d, -ed, -n, 
-en, or –t:  written).

Verbals can take objects, comple-
ments, and modifiers to form verbal 
phrases.  We classify these phrases 
into three types:  participial phrases, 
gerund phrases, and infinitive phras-
es.

Participial phrases

Participial phrases always func-
tion as adjectives in a sentence.  
These verbals include either present 
participles or past participles.  They 
can also include nouns, pronouns, 
and prepositions.  Participial phrases 
modify the noun in the sentence.
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Beating you over the head with exam-
ples, I hope to make identifying subor-
dinate word groups easier.
He sometimes felt like writing was an 
enigma wrapped in a conundrum.

Participial phrases can dangle, 
creating illogical, ambiguous, or 
even incoherent sentences.
Wishing she could write, comma rules 
always gave her fi ts.

Here, comma rules is the subject 
of the sentence.  Thus this sentence 
means that the comma rules wish 
she could write.

To fi x a dangler, give the sentence 
a clear subject.
Wishing she could write, she felt taunt-
ed by the comma rules.

Gerund phrases

Gerund phrases always function 
as nouns — usually as subject com-
plements, direct objects, or objects of 
a preposition.  A gerund’s verbal is 
always a present participle.
Complaining about writing poorly 
won’t help. 
Beating you over the head with exam-
ples might help!

To distinguish between a parti-
cipial phrase and a gerund, you will 
need to fi gure out how the verbal is 
functioning in the sentence.  If it is 
modifying a noun, you have a parti-
cipial phrase; if it is acting as a noun, 
you have a gerund.

Like participial phrases, gerunds 
can also dangle.
While driving to Paul, my map was lost.
How, exactly, was my map driving?
Aft er fi nishing the research, writing the 
brief was easy.

Who did the research, and who 
wrote the brief?  To fi x a dangling 
gerund, give the sentence a proper 
noun.
While driving to Paul, I lost my map.

Aft er fi nishing her research, the associ-
ate found writing the brief was easy.

Infi nitive phrases

Infi nitive phrases can function as 
adjectives, adverbs, or nouns.  Infi ni-
tive phrases are always formed with 
to and the base form of a verb.
To write well is a loft y goal.

Like other verbal phrases, infi ni-
tive phrases can create confusion 
when they dangle.
To edit your writing properly, it must be 
sent to another writer.

Here, to edit doesn’t have a logical 
subject, so it is left  dangling.  Rewrite 
sentences with dangling infi nitive 
phrases to include a logical subject.
To edit your writing properly, you must 
send it to another writer.

Absolute phrases

Unlike prepositional phrases 
and verbal phrases, absolute phrases 
don’t modify a single word.  Instead, 
these phrases modify the whole sen-
tence.  Absolute phrases are made up 
of a noun or pronoun, a participle, 
and their modifi ers.
His words dipped in honey, the attorney 
mesmerized the jury.

Conclusion

Using subordinate word groups 
can add spice and variety to your 
writing.  Just be careful to use them 
correctly.

Sources

Diana Hacker, A Writer’s Reference, 
348-350 (3d ed. Bedford 1995).
 The Chicago Manual of Style, 232-
34, 247-48 (16th ed. The University 
of Chicago Press 2010).
 Anne Enquist &Laurel Currie 
Oates, Just Writing: Grammar, Punc-
tuation, and Style for the Legal Writer, 
169-71 (3d ed. Aspen 2009).

Endnotes

1. For a refresher on the parts of speech, 
see Back to the Basics II: Parts of Speech, 
The Advocate (August 2013).

2. This is the beginning of a joke by 
Groucho Marx:  “One day I shot an ele-
phant in my pajamas.  How he got in my 
pajamas I’ll never know.”  John Bartlett 
and Justin Kaplan, ed., Bartlett’s Familiar 
Quotations, 693 (16th ed. Little, Brown & 
Company 1992). 

3. Modifi ed from a headline quoted in 
Barbara Walraff , Word Court, 291-94 (Har-
court, 2000). 
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sistant Professor of Law and the Di-
rector of the Legal Research and Writ-
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School of Law in Boise. She is also Of 
Counsel at Fisher Rainey Hudson. 
You can reach her at tfordyce@ cu-
portland.edu or http://cu-portland.
edu

Infi nitive phrases can function as adjectives, adverbs, or nouns. 
 Infi nitive phrases are always formed with to and the base form of a verb.
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The Basics of File Retention and Destruction
Mark Bassingthwaighte

When you originally closed any given fi le, you should have 
separated out all of the original documents that belonged 

to the client and saw that they were returned.

he question most fre-
quently asked of ALPS 
risk managers is, “What do 
I need to do with all these 
old fi les?” This article 

shares a little advice to help those 
with similar questions or concerns 
regarding the destruction of client 
fi les.

The fi rst step in fi le destruction 
is in determining which fi les can 
be destroyed. While we recom-
mend that you keep your fi les for a 
minimum of seven to 10 years, you 
should check to see if your jurisdic-
tion has specifi c fi le retention rules 
or guidelines as jurisdictions do dif-
fer on this point. If the recommend-
ed storage time has not passed, keep 
the fi le. 

Even if the recommended stor-
age time has passed, you cannot 
simply get rid of all the fi les that fall 
into that category because there are 
going to be exceptions that would 
call for an additional amount of 
sto rage time. The exceptions should 
include but are not necessarily lim-
ited to the following:
 Files on which the malpractice 
statute of limitation has not yet run 
(and don’t forget about the doctrine 
of continuous representation which 
can toll these statutes); 
 Files involving a client who was 
and still will be a minor when the 
end of recommended fi le retention 
period is reached; 
 Estate plans for clients who still 
are alive; 
 Files that contain agreements that 
have yet to be executed or have not 
been fully paid off  when the end of 
the recommended retention period 
has been reached; 

 Files that establish the tax basis of 
one or more client assets; 
 Adoption fi les; 
 Support or custody fi les with con-
tinuing support obligations; 
 Files with renewable judgments
 Corporate books and records of 
active client entities;
 Files of clients convicted of a capi-
tal crime; and
 Files of certain “problem clients.”

Because there are so many excep-
tions, every fi le should be reviewed 
before being okayed for destruction.

When you originally closed any 
given fi le, you should have separated 
out all of the original documents 
that belonged to the client and saw 
that they were returned. If this was 
never done, be certain to do so prior 
to having the fi le destroyed. As fi les 
are reviewed one fi nal time keep 
in mind the following list of docu-
ments, which are the documents 
that should never be destroyed or 
discarded. They are documents that 
clearly or probably belong to the 
client; original documents; any oth-
er documents that the client may 
need or reasonably might expect 
his lawyer to preserve, and every 
fi le’s letter of closure. The letter of 
closure is an important document 
to retain because it can help clarify 

whether or not a confl ict of interest 
is in play later on. If closure letters 
are destroyed, you take away your 
ability to provide documentation 
that an inactive client is actually a 
past client. The ramifi cation of this 
is you now may be prevented from 
benefi ting from Rule 1.9 of the 
Rules of Professional Conduct, also 
known as the “Former Client” Rule. 

To varying degrees, in most ju-
risdictions the fi le is viewed as cli-
ent property. This means that you 
should follow any client’s given in-
structions as to the fi nal disposition 
of their fi le. If you did not obtain 
those instructions when their fi le 
was closed, you should try to do so 
prior to having their fi le destroyed. 
You could simply try sending a 
letter to the client’s last known ad-
dress although on older fi les this 
may prove problematic. Due to the 
problem of locating clients on fi les 
closed years ago, more and more 
fi rms place in their engagement 
and/or closure letters a short para-
graph that discusses the fi rm’s fi le 
retention policy so as to avoid this 
problem on a going forward basis. 

Sample fi le retention language 
might read as follows. 

This matter now is closed. 
We are returning your original 
[records, documents] related to 
your case and we are closing 
our fi le. As we discussed dur-

T
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ing our initial interview with 
you, your file will be kept for 
a period of [number of] years. 
The file will then be destroyed 
unless you request that we 
store it longer or return it to 
you at that time. If you wish 
to have us to store the file for 
a longer period or return it to 
you when our normal reten-
tion period expires, you must 
give us written notice of that 
desire within seven days after 
receiving this letter. Please note 
that if it is your wish to not 
have your file destroyed, you 
will need to be responsible for 
keeping us informed as to how 
to reach you should your con-
tact information ever change.
If you need to send the client 

such a letter years after closing the 
file, you might consider designing 
a letter based upon this sample lan-
guage.

Our law firm destroys files 
[number of] years after they are 
closed. We have retained your 
file for that period of time and 
are now preparing to have it 
destroyed. If your desire is to 
have us continue to store it or 
see that it is returned to you, 
you must send us a letter tell-
ing us of your desire and this 
must be done no later than 
seven days after the date you 
receive this letter.
Once you learn your client’s 

wishes, carry them out. If you are 
going to destroy a file, make sure 
you follow through with the notion 
of destruction. “Destruction” does 
not mean tossing all the old files in 
a dumpster out back and, yes, this 
does need to be said. Take the neces-
sary steps to have old files incinerat-
ed or shredded. You cannot compro-

mise your client’s confidences, even 
during the file destruction process. 

Finally, keep an inventory of the 
final disposition of all files. Make 
sure that you track the client name, 
file matter, method of disposition 
(destroyed, returned), and date of 
disposition.

About the Author

Mark Bassingthwaighte is the 
Risk Manager with Attorneys Liability 
Protection Society, Inc., a Risk Reten-
tion Group, in Missoula, Montana. 
ALPS has conducted over 1,000 law 
firm risk management assessment visits, 
presented numer-
ous continuing le-
gal education semi-
nars throughout the 
United States, and 
written extensively 
on risk manage-
ment and technol-
ogy. 

ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000
or visi t www.arthurberry.com

 Over 1,000 Accredited Business
Valuations and Sales Completed

 Eight Licensed Professionals with
Access to Comparable Sales Data

 Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

CIVIL LITIGATION MEDIATION
Steven J. Millemann

Millemann Pittenger McMahan & Pemberton LLP
Office: (208) 634-7641 P.O. Box 1066

Fax: (208) 634-4516 McCall, ID 83638

sjm@mpmplaw.com

www.mpmplaw.com

*No charge for travel within Second, Third and Fourth Judicial Districts.

Thirty-five years of State 
and Federal Court litigation 
experience.
Emphasis on:
•	Real Property
•	Public Right-of-Way
•	Construction
•	Commercial and  

Land-Use related disputes
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cl assifieds

Downtown Boise
13th anD state street

Class A office.  Elegant historic building.  In-
dividual front and back entrances.  Parking.  
1570 sq. ft. DSL and excellent technology.  2 
lawyer/2 staff potential, plus reception.  Wet 
bar and conference room.  Fully built-out 
and ready for immediate occupancy.  Con-
tact Mike Burkett (208) 344-2424 or email 
mburkett@MikeBurkettLaw.com

_____________

Boise oFFiCe sPaCe 
Established Boise law firm seeking tenants 
for office building.  Reasonable rates, mini-
mal commitment.  Multiple offices available 
with access to meeting rooms.  Contact Wil-
liam L. Smith at bill@smithhorras.com. 

_____________

st. Mary’s Crossing  
27th  & state

Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

_____________ 

Downtown Boise  
oFFiCe sPaCe 

Historic McCarty Building at 202 N. 9th,  
corner of 9th and Idaho.  Up to 9,000 sq. ft. 
available for sale or lease. High ceilings, an-
tique wood finish, windows that open, geo-
thermal heating, within walking distance 
to parking garages, restaurants, state offices.   
$18.50 sq. ft. full service including janitorial 
and security. Contact Sue: 385-9325.

____________

Coeur D’alene oFFiCe sPaCe
One large office available for rent on the first 
floor of Beautiful Old Victorian House with-
in existing law firm in Coeur d’Alene, with 
secretarial desk available.  Access to recep-
tion area, conference room, copier and fax.  
Cost is $525.00 per month which includes 
telephone and internet.  Courthouse is lo-
cated one block south from office. Call Rob-
ert at (208) 664-2191 or E-Mail brownjusth@
cdaattorneys.com.

insuranCe anD  
ClaiMs hanDling

Consultation, testimony, mediation and 
arbitration in cases involving insurance or 
bad faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in cases 
for and against insurance companies; devel-
oped claims procedures for major insurance 
carriers. Irving “Buddy” Paul, Telephone: 
(208) 667-7990 or Email: bpaul@ewingan-
derson.com.

_____________ 

MeDiCal/legal Consultant  
internal MeDiCine
gastroenterology 

Theodore W.  Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208) 
888-6136, Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

_____________ 

ForensiC DoCuMent  
exaMiner

Retired document examiner for the Eugene 
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State 
and Federal courts. 24 years in the profession. 
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

_____________

CertiFieD legal
nurse Consultant

Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

arthur Berry & CoMPany
Certified business appraiser with 30 years 
experience in all Idaho courts. Telephone: 
(208)336-8000. Website: www.arthurberry.
com 

eXPeRT WiTNesses Office sPace

exeCutive oFFiCe suites at  
Class a-Full serviCe

Downtown Boise
ALL inclusive — full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative ser-
vices and concierge services. Parking is in-
cluded! On site health club and showers also 
available. References from current tenant 
attorneys available upon request. Month-to-
month lease. Join us on the 11th floor of the 
Key Financial Building in the heart of down-
town Boise! Key Business Center. karen@
keybusinesscenter.com; www.keybusiness-
center. com, (208) 947-5895. (Virtual offices 
also available).

_____________ 

Downtown Boise
Class A office, edge of downtown.  Elegant 
historic building.  Parking.  590 sq. ft.  DSL.  
Share reception space and conference room.   
Furniture optional.  Contact Lorena at (208) 
344-2424.  

_____________ 

oFFiCe suite
Downtown Boise

Fully furnished office suite in downtown 
Boise is available on the 8th floor of the 9th 
and Idaho Center.  This Class A suite with 
beautiful views is 1,051 rentable sq. ft., which 
includes 2 private offices, a conference room, 
secretarial space, and a kitchenette.  Full-ser-
vice building includes janitorial services and 
on-site showers.  Monthly rent and lease term 
are negotiable.  If desired, additional services 
can be negotiated as part of the lease, such as 
use of a receptionist, office equipment, and 
conference rooms.  Please contact Julie Feely 
at (208) 331-1170. 

Northwest Registered Agent LLC. National 
registered agent and business formation ser-
vices, headquartered in Spokane/Coeur d’ 
Alene. Online client management and com-
pliance tools. 509-768-2249.
http://www.northwestregisteredagent.com

Office sPace

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

seRvices
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Three Generations of Practicing Attorneys — A Rare Occasion
Hon. Paul Laggis 

ay 1, 2014, I was 
sitting in the Boise 
Centre.  About 50 
new attorneys were 
waiting to be sworn 

in by the Idaho Supreme Court and 
the delegation of 9th Circuit Judges.  
I sat there with my dad, Stratton, 
who reflected on his memory of 
going through the same ceremony 
in 1968 with the likes of Judge Peter 
D. McDermott, Tom Dial, Walt 
Bithell, Jim Risch, Lyle Eliasen and 
others.  That was 46 years ago.  I, 
too, remember the ceremony, as I 
was sworn in 22 years ago.  Now 
my son, Stratton Paul, sat amongst 
the roughly 50 new admittees.  The 
Laggis family has three generations 
of actively practicing attorneys.  To 
some, it may not seem all that 
interesting until you consider what 
it takes to become an attorney and 
readers of The Advocate will surely 
have an immediate recognition of 
the rarity of this occurrence.

In today’s world of technology 
the third generation of anything 
takes about six months.  In the 
world of lawyers it takes much, 
much more.  While it is clearly 
mathematically possible, the 
random nature of life and the paths 
we choose to walk makes this fact 
pretty remarkable.  My dad has 
practiced in Ketchum, Idaho since 
1968 when he was the second 
attorney.  Flash forward 46 years and 
there are now 96 attorneys in the 
greater Ketchum area.  That’s more 
attorneys than there are ski runs 
on world famous Bald Mountain.  
My dad’s arrival in Ketchum was 
not by chance but by a long set 
plan originating from his days of 

travel and work while serving in 
the United States Marine Corps.  
Ketchum was just too perfect of 
a place to work and raise a family 
and so it became home to dad and 
my mother Marilyn, and their four 
children.

I landed in law school in 1989 
after a five-year stint in Alaska 
following my graduation from 
undergraduate at the University 
of Idaho.  My wife, Paula, and 
I spent our every waking hour 
hiking, hunting, fishing and living 
in the vast lands of Alaska.  I had 
applied to law school in 1985 
but was denied admission so it 
was off to the north where the 
real accomplishment for me was 
growing up, finally.    In 1988, our 
first son, Stratton Paul was born in 
Anchorage.  After a summer of him 
hanging over my shoulder in my 
backpack while drooling a thick 
mixture of graham crackers, gummy 
bears and fruit juice down my neck 
and his constant chatter of “fishy 
dada” while I fished for salmon in 
rivers such as the Kenai, the Kasilof, 
and Peter’s Creek, we packed up 

our worldly belongings and headed 
back to Idaho to attend law school 
at the University of Idaho.  

Time went on with me serving 
the community of American Falls 
as their prosecuting attorney 
and in the fall of 2007 my son, 

M

From left are Paul Laggis, Stratton Laggis and Stratton Paul Laggis. 

  

There are now 96 attorneys in 
the greater Ketchum area.  That’s 
more attorneys than there are ski 

runs on world famous  
Bald Mountain.  



58 The Advocate • September 2014

  

He graduated from law school at the University of Idaho in December of 
2013 and with his successful completion of the Bar Exam and swearing in 

May, the rest as they say, is history.

Stratton, enrolled at Idaho State 
University with plans of becoming 
a pharmacist.  That didn’t last long 
and by spring he announced to my 
wife and me that he was going to 
Moscow to attend school.  Three 
short years later he graduated from 
the University of Idaho with a B.S. 
in Environmental Science and 
applied to law school where he was 
accepted.  He graduated from law 
school at the University of Idaho 
in December of 2013 and with his 
successful completion of the Bar 
Exam and swearing-in in May, the 
rest as they say, is history.

As proud as my dad felt 
watching his grandson take the 
Oath, I have to say it was equaled 
by my own appreciation for that 
moment as I sat next to him, in his 
46th year of active practice, while 
he waved and talked to the justices 

of our Supreme Court and judges 
from the 9th Circuit, many of whom 
he had encountered at some time in 
his 46 years of practice.  

My family probably isn’t the first 
and won’t be the last to accomplish 
this feat but that doesn’t make it 
any less remarkable.  I hope this 
article sparks some interest amongst 
my peers who might report to the 

State Bar any others out there with 
the same accomplishment.  For me, 
it has been an honor to be a lawyer 
and to serve the people of our state.  
I hope that my son is able to look 
back in 20 years and have the same 
thought.  I know that my dad feels 
the same way as he continues doing 
the job he started almost a half 
century ago.  

Tax Problem Resolution  
Offers in Compromise – Installment Plans – Tax Court 

Representation – Innocent Spouse Relief  
Penalty Abatement – Tax Return Preparation 

Bankruptcy 
Bankruptcy/Tax Discharge – Chapter 13 Bankruptcy 

Chapter 7 Bankruptcy – Chapter 11 Bankruptcy 

Mortgage Loan Modification 
Foreclosure Alternatives – Mortgage Modifications 
Forbearance Agreements  – HAMP Modifications 

873 E. State Street ~ Eagle, ID 83616 | (208) 938-8500 | www.martellelaw.com martelle 
bratton 

& associates, p.a. 
TAX DISPUTES | BANKRUPTCY 

Martelle, Bratton & Associates is 
experienced in finding innovative 

solutions for its client’s tax, 
bankruptcy, and mortgage loan 

modification needs.  
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of Interest

Bower joins Givens Pursley LLP

BOISE – Givens Pursley LLP is 
pleased to announce the addition of 
Jeff W. Bower as an associate attorney 
with the firm.  He 
received his J.D. 
magna cum laude 
from the Univer-
sity of Idaho Col-
lege of Law in 
2012 and his B.A. 
in Biological Sci-
ence magna cum 
laude from the 
University of Ida-
ho in 2009.  Prior to joining the firm, 
he clerked for the Honorable Jus-
tices Joel D. Horton and Jim Jones of 
the Idaho Supreme Court.  

Clive J. strong receives the  
ABA environment, energy, and 
resources Government Attorney 
of the Year Award 

WASHINGTON – The American 
Bar Association 
Section of Envi-
ronment, Energy, 
and Resources 
honored Clive J. 
Strong, deputy 
attorney general 
of Idaho, with 
its 2014 Environ-
ment, Energy, and 
Resources Gov-
ernment Attorney 
of the Year Award on Aug. 10 at the 
ABA Annual Meeting in Boston.

As section chief in the Natural 
Resources Division of the Idaho At-
torney General’s Office, Strong is 
one of the leading experts in water 
rights, state endowment lands, the 
Endangered Species Act and nuclear 
waste storage issues in the nation. He 
has resolved numerous seemingly in-
tractable environmental and natural 

resources disputes affecting Idaho, 
other states and the federal govern-
ment.

Strong, with more than 30 years 
of experience, has numerous achieve-
ments in the fields of environmental, 
energy, and natural resources law.  
Among other accomplishments, 
Strong has been recognized with 
numerous awards including the 
National Association of Attorneys 
General Marvin Award, the Western 
Conference of Attorneys General 
Jim Jones Public Service award and 
the National Association of Attor-
neys General Best Brief Award for 
his work before the U.S. Supreme 
Court. 

The Idaho State Bar awarded 
Strong with its Professionalism 
Award in 2010. He also has been rec-
ognized with the Idaho Water Users 
Distinguished Service Award and 
the Idaho Statesman’s Distinguished 
Citizen recognition.

Hammerquist opens solo firm

BOISE – David Hammerquist proud-
ly announces that 
he has formed his 
own law firm, Da-
vid Hammerquist 
Law Chartered, 
emphasizing busi-
ness law, crimi-
nal defense and 
personal injury.  
Hammer formerly 
was Vice President 
with Ringert Law Chartered and is 
a former prosecutor. He has over 30 
years of experience.  He received his 
law degree from University of Idaho.

David Hammerquist Law Char-
tered is located at 401 West Front 
Street, Suite 302, Boise, Idaho 83702; 
phone: (208) 322-9090; email: ham-
mer@davidhammerquist.com.  The 
firm’s website is www.DavidHam-
merquist.com.

Busacker joins red Cross  
Board of Directors

BOISE – Dane Watkins, chairman 
of the Board of Directors for the 
American Red 
Cross of Greater 
Idaho, announced 
a new board mem-
ber - Bret Busacker 
of Holland & Hart. 
Busacker is an ex-
perienced employ-
ee benefits attor-
ney whose clients 
include public 
and private busi-
nesses, governmental entities, non-
profit organizations, human resourc-
es executives and compensation and 
benefits committees.  

Knox McMillan joins Perkins 
Coie as senior Counsel

BOISE – Perkins Coie is pleased to 
announce the addition of Knox Mc-
Millan to the firm’s Boise office as 
a Senior Counsel 
working with the 
Labor & Employ-
ment practice. 

Knox’s back-
ground in han-
dling labor and 
employment dis-
putes as well as 
managing com-
pliance and busi-
ness ethics issues 
at global corporations will enhance 
the firm’s practice.  His focus areas 
include arbitration, administrative 
agency proceedings, internal investi-
gations, and guiding retail, manufac-
turing/industrial, distribution and e-
commerce clients through employ-
ment law compliance issues. Prior to 
joining Perkins Coie, he worked as 
vice president and associate general 
counsel for OfficeMax Incorporated.  

Jeff W. Bower Bret Busacker

Knox McMillanClive J. Strong David Hammerquist
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Deborah A. Ferguson

•   27 years of complex civil litigation, 
     mediation and trial experience
   Past President of the Idaho State Bar, 2011
•   Member of Idaho Supreme Court Mediator Roster and 

  Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

  Insightful  Prepared

  ce of Deborah A. Ferguson, PLLC
202 N. 9th Street, Suite 401 C
Boise, ID  83702

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

FERGUSON 
LAW & MEDIATION
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Amanda Breen Law, PLLC 
opens new Ketchum office

KETCHUM – Amanda Breen an-
nounced the new Ketchum location 
of Amanda Breen 
Law, PLLC. The 
office is located at 
371 Walnut Ave-
nue North in Ket-
chum. After work-
ing from home 
over the past two 
years while her 
son was a baby, 
Amanda is now 
welcoming clients and colleagues to 
visit her at her new office location in 
the center of Ketchum. Amanda has 
practiced law in Idaho since 2005. 
She received her B.A. from Stanford 
University, her J.D. from the Univer-
sity of Utah, and her LL.M. in Inter-

national Law from University Col-
lege London. Her general practice 
will continue to include immigra-
tion, family law, employment, real 
estate, and civil litigation. Visit the 
firm’s website at www.amandabreen-
law.com for more details.

trudy fouser recognized as a  
top female trial lawyer in the U.s.

BOISE – Trudy Hanson Fouser, a 
trial lawyer at the Boise law firm 
Gjording Fouser PLLC, and a cur-
rent Idaho State Bar Commissioner, 
was recognized as one of the Top 250 
Women in Litigation in the U.S. by 
the national legal directory Bench-
mark Litigation. Fouser is the only 
lawyer in Idaho included on this 
list.  Benchmark Litigation reported 
that “she [Trudy] is hailed by peers as 

‘the leading female litigator in Ida-
ho.”  Clients echo this praise, offer-
ing that Fouser’s 20 years of experi-
ence in defense litigation makes her 
the top choice for 
‘very difficult and 
technical matters’ 
particularly in cat-
astrophic injury 
claims.”  Top 250 
Women in Litiga-
tion is dedicated 
to honoring the 
accomplishments 
of America’s leading female trial 
lawyers and features female litigators 
from all 50 states.  Inclusion on this 
list is based on interviews of clients, 
lawyers, and a review of the lawyer’s 
cases and overall depth of their liti-
gation career. 

Amanda Breen Trudy Hanson Fouser
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in memoriam

The Idaho Law Foundation  
has received generous gifts in memory of:

Thomas Allen Miller
from Hawley Troxell Ennis & Hawley,  

Ernie Hoidal and John and Karen Rosholt.

Thomas Allen Miller

Stanley Gordon Cole 
1944 - 2014 

Stanley Gordon Cole, 70, passed 
away on Thursday, 
Aug. 7, 2014, from 
complications of 
Alzheimer’s dis-
ease at his home 
in Paul, Idaho, 
surrounded by his 
loving wife and 
daughters who 
were his caregiv-
ers.

Stanley was born on July 3, 1944, 
in Rupert, Idaho, to Noble and Pau-
line Wageman Cole. He was the third 
oldest of six children to be raised on 
the family farm west of Paul. Stanley 
learned to work hard planting, irri-
gating, and milking cows.  

Stanley graduated from Minico 
High School in 1962. He then at-

tended electronic school for two 
years before enlisting in the United 
States Army. He was assigned to the 
renowned 101st Airborne Division, 
became a platoon leader and served 
in South Vietnam.  

He earned his bachelor’s degree 
at the University of Central Florida 
in 1975 and his law degree from Ole 
Miss in 1978.

Stan moved back to Idaho and set 
up his practice in Rupert. His pas-
sion continued for the military as he 
was affiliated with the Idaho Nation-
al Guard, flew helicopters, complet-
ed Army Fixed Wing Flight School, 
flew multi-fixed wing aircraft, and 
eventually retired from the National 
Guard as a Lieutenant Colonel after 
30 years of service.

Living in Paul, Stanley married 
Carol Lynn Schmidt in 1994, and 
they raised three daughters. He was a 

member of the Cassia County Sher-
iff’s Posse for many years and an ac-
tive member of the Central Church 
of Christ in Rupert.  

Stanley is survived by his wife, 
Carol Cole; his daughters, Staci 
Cole (Preston Arthur), Amber (Jer-
emy) Smith, and Stephanie Eads 
all of Paul, Brandi (Dustin) Moore 
of Boise, and Sheila Franks of Twin 
Falls; one son, Rick (Kim) Cole of 
Kimberly as well as two sisters, two 
brothers, 22 grandchildren; and six 
great-grandchildren.

Stanley was preceded in death by 
his parents, Noble and Pauline Cole; 
his brother, Ronald Cole; his daugh-
ter, Constance Noel Lynn Cole; a 
niece, Christy Ann Catmull; his fa-
ther-in-law, Bill G. Schmidt; as well 
as many aunts and uncles.

Stanley Gordon Cole



The Advocate • September 2014 63

Thanks to All Those Who Made 4th District 2014 Law Day a Great Success

School Outreach Volunteers

Mike Lojek 
Michael Orr 
Jonathan Medema 
Bryce Ellsworth 
Robbie Bleazard

Ask-A-Lawyer Volunteers

Kira Pfisterer
Brenda Bauges
Catie Freeman
Mark Cecchini-Beaver
Denise Penton
Gene Ritti
Jeff Neumeyer
Jennifer Dempsey
Jenny Grunke
Jessica Lorello
Jodi Nafzger
John McGown
Katie Ball
Kevin Rogers

Marisa Crecelius
Mark Freeman
Mark Geston
Matt Haynes
Melissa Starry
Michael Crawford
Michael Orr
Michael Oswald
Mike Howell
Robert Vail
Sam Hoagland
Sean Breen
Tracy Oneale
Tracy Vance

6.1 Challenge Judges

Mayor Dave Bieter
Hon. Roger Burdick
Hon. Candy Dale
Brian Kane
Hon. Melissa Moody

Law Day Committee Members

Sean Beaver
Justin Cafferty
Amber Ellis
Hon. Laurie Fortier
Daniel Gordon
Mary Hobson
David Hunt
Elizabeth Koeckeritz
Heather McCarthy
Jason Prince
Claire Rosston

•	 Over	30	years	judicial	experience

•	 Over	900	settlement	conferences,	mediations,	and	arbitrations	conducted

•	 U.S.	District	Court	of	Idaho,	Federal	Court	Mediation	Roster

•	 Idaho	Supreme	Court	Roster	of	Civil	Case	Mediators

•	 Extensive	dispute	resolution	training	including:

m Harvard	Law	School	Program	of	Instruction	for	Lawyers

m Pepperdine	School	of	Law	Advanced	Mediation

m Northwest	Institute	Advanced	Mediator’s	Forum

m Annual	ABA	Dispute	Resolution	Section	Conferences	2004,	2006,	2008	&	2011

m ABA	Section	of	Dispute	Resolution	Arbitration	Training	Institute	2009	

m Northwest	Institute	for	Dispute	Resolution	2010	

m Arbitration	Law	and	Practice	Training	2012	Presented	by	U.S.	Courts	and	Northwest	Institute

Ron	Schilling
P.O.	Box	1251
Meridian,	ID	83680-1251
Phone:	208.898.0338
Fax:	208.898.9051

Ron Schilling
Alternative Dispute Resolution Services

Email: adresolutions@cableone.net

Arbitration v Mediation v Other ADR Services
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Stars Shine in Annual Meeting Held at Fort Hall

timulating	CLEs,	awards	
for	good	works	and	
warm-hearted	camarade-
rie	dominated	the	Idaho	
State	Bar	Annual	Meet-

ing	July	16	–	18	at	the	Shoshone-
Bannock	Hotel	&	Events	Center	
near	Pocatello.	With	261	attorneys	
and	judges	attending,	this	was	the	
fifth	most	attended	Annual	Meet-
ing	since	1986.	Attendees	repeated	
their	praise	for	the	first-class	fa-
cility,	its	amenities	and	for	the	
event’s	programming.

The	keynote	presentation	was	giv-
en	by	legal	journalist	and	scholar	Jef-
frey	Rosen,	President	and	CEO	of	the	
National	Constitution	Center.	Rosen	
spoke	about	the	Roberts	Court	and	
its	commitment	to	reach	unanimous	
decisions	and	to	be	mindful	of	how	
the	High	Court’s	rulings	compare	with	
public		sentiment.

Aside	from	the	Distinguished	
Lawyer	Award	Dinner,	various	awards	
were	given	at	the	luncheons	and	re-
ceptions.	During	an	afternoon	break,	
representatives	from	the	Fort	Hall	
Recreation	Program	were	on	hand	to	

thank	attendees	for	donating	youth	
sports	equipment.	

A	bingo	pizza	party	and	hospital-
ity	headquarters	were	offered	in	the	
evening	hours.	The	flagship	CLE	
“Members	of	the	Federal	Judiciary:	
Eastern	Idaho	Roots	to	the	United	
States’	Courts”	was	presented	Friday	
afternoon	and	featured	Judges	N.	
Randy	Smith,	B.	Lynn	Winmill,	Larry	
M.	Boyle,	Ron	E.	Bush	and	Jim	D.	
Pappas	and	was	moderated	by	former	
University	of	Idaho	President	Don	L.	
Burnett.

Joined by Idaho State Bar Board of Commissioners, staff and students from the Fort Hall Recreation Program accept youth sports equipment from Idaho State Bar 
Annual Meeting attendees, who donated a huge box full of new or slightly used items. 

Photo by John Glen Hall

S
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A packed room during the Annual Meeting listened as “Lessons from the Masters” were presented by 
Dwight E. Baker of Blackfoot, Tom McCabe of Boise and William A. Parsons of Burley. 

ISB photo by Dan Black

ISB photo by Dan Black

The Chairman of the Shoshone – Bannock Tribes, 
Nathan Small, welcomes Idaho’s lawyers to Indian 
Country, and briefly explained that the Tribes are 
always looking for commerce and understanding 
that help native and non-native residents of Idaho. 

Noting the end of their three-year terms on the Board of Commissioners, William H.  Wellman (center, left) and Robert T. Wetherell (center, right) pose with their 
spouses Debbie and Debbie along with their plaques honoring them for their service.

ISB photo by Dan Black



66 The Advocate • September 2014

ISB photo by Dan Black

Randy El Teton, the marketing director for the Sho-
shone-Bannock Tribes speaks briefly to welcome at-
tendees. She was the model for the Sacajawea Dol-
lar, which has been minted every year since 2000.Lawyers listen closely during a CLE at the Annual Meeting.

ISB photo by Dan Black

Attorneys and spouses visit at the President’s Reception prior to the Distinguished Lawyer Awards dinner.
ISB photo by Dan Black



The Advocate • September 2014 67

2014 Annual Meeting corporate sponsors

•	 President’s Reception - Idaho Trust Bank

•	Distinguished Lawyer Dinner - ALPS

•	Hospitality HQ - Clio

•	 Thursday Continental Breakfast - BizPrint

•	 Plenary Session - LawPay Credit Card Processing 

•	 Service Awards Luncheon - Moreton & Company and Attorney Pro

•	Community Service Project - Racine Nye Budge & Baily, Chtd. 

•	Celebrating 50/60/65 Years of Admission Reception - Sixth District Bar Association

•	 Bingo and Pizza Party - Fort Hall Casino

•	 ILF Donor Appreciation Breakfast - Eide Bailly, LLP

•	 Friday Continental Breakfast - Seventh District Bar Association 

•	 Social Networking BBQ - University of Idaho College of Law

•	Course Materials - Casemaker 

•	 Trinket Giveaway - ABA Retirement Fund Program

Relaxing before the final afternoon of classes are, from left: Ernie Hoidal, Carol Hoidal, David Kerrick, Annie Kerrick and Judge Juneal Kerrick.
ISB photo by Dan Black

ISB photo by Dan Black

Sidney Hoopes looks on as her husband, Fred, ac-
cepts the 2014 Distinguished Lawyer Award.



68 The Advocate • September 2014

Bradford S. Eidam
Representing Injured Workers  

throughout Idaho

•	Workers’	Compensation	Specialist		
certified	by	the	I.T.L.A.

•	Past	President,		
Idaho	Trial	Lawyers	Association

208-338-9000
300	E.	Mallard	Drive,	Suite	145
P.O.	Box	1677	
Boise,	ID		83701
www.eidamlaw.com
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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark 
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and CRPC® 
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member 
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_VasW

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management 
firms, your clients can now receive unbiased advice and long-term planning to help secure 
their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices 
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Wealth Management  
1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest


