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We like landlords.
We just don't represent them.

P —

Tenant Realty Advisors is the only Boise-area commercial
real estate firm totally focused on the tenant’s best interests.

We are commited to finding the best solution for your business.
At TRA, we will:

Evaluate your real estate needs

Provide detailed market research and information

Conduct a systematic search for space that fits your requirements
Negotiate the best deal for you

Strategically evaluate your real estate portfolio

Bill Beck, 37 years experience  Karen Warner, 19 years experience

H R A “Tenant Realty Advisors works
950 West Bannock Street, Ste. 805 exclusively on your client's behalf,

Boise, D 83702 representing their interests only,

www.TenantRealtyAdvisors.com ”

Tenant Realty AdViSOrS g\ e (208)333.7050 KarenWarner: (2083337055 without compromise.




They taught you all the
important stuff—eat your
vegetables, get good grades,
and always be your best self.
Now it's your turn.

Help your loved ones age with dignity. Make sure they get the care
they deserve and make the right decisions to protect what they've

worked a lifetime to build.

Ahrens DeAngeli Law Group is pleased to announce our merger
with Sisson & Sisson, The Elder Law Firm, to create the Elder Law
Group at Ahrens DeAngeli Law Group. Peter C. Sisson is a national
board-certified elder law attorney who advocates for families with
long-term care needs. He brings over two decades of Idaho
experience helping families protect their assets and make sound

health and legal decisions.

p. 208.639.7799
250 S. Fifth St., Ste 660
Boise, ID 83702

AHRENS DEANGEL.I www.adlawgroup.com




LAWPAY

CREDIT CARD PROCESSI_HE;-

ACCERT
VISA &

GREAT CLIENT
PAID ON TIME. INC.

Trust your credit card transactions to the only
merchant account provider recommended by

34 state and 48 local bar associations!

v/ Separate earned and unearned fees

v 100% protection of your Trust or IOLTA account
v/ Complies with ABA & State Bar Guidelines

v Safe, simple, and secure!

Reduce processing fees and avoid commingling
funds through LawPay.

Process all major card brands through LawPay

LAWPAY
MName:
Card #:

o Exp Date:
Amount:

Acct Code:
NAME:

CREDIT CARD:

Secure Mobile Swiper
web payments iPhone, iPad, Android

866.376.0950
LawPay.com/isb

TRUST YOUR TRANSACTIONS TO LAWPAY

THE PREMIER PROCESSOR
FOR THE LEGAL INDUSTRY
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Former ISB President Molly O’Leary took this photo last year in her
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This issue of The Advocate is sponsored by the Business & Corporate Law
Section.

Editors:
Special thanks to the June/July editorial team A. Denise Penton, Tenielle
Fordyce-Ruff, Anna E. Eberlin and Brian P. Kane.

August issue sponsor:
Litigation Section
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Forensic Accounting | Valuation Services | Llitigation Support | Computer Forensics

What IS the
Difference?

“Sharing my knowledge with attorneys
to assist them with complex forensic
accounting matters.”

~ Jeremy Bendewald, Director of Forensic Accounting

EideBailly.

CPAs & BUSINESS ADVISORS

Experience the Eide Bailly Difference.
Professional services with a personal touch.

208.424.3510 |

eidebailly
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NATIONAL EXPERTISE. REGIONAL LAW FIRM.

Parsons Behle & Latimer, one of the most established and respected law firms in

the Intermountain West, combines the personal service and competitive rates of a PARSONS

regional firm with the expertise, credentials and qualifications of a national practice. BEHLE &
i . LATIMER

To retain the legal experience you need, look no further than your own backyard.

800 West Main Street, Suite 1300 | Boise, ID 83702 | 208.562.4900 | parsonsbehle.com

BOISE | LAS VEGAS | RENO | SALT LAKE CITY | SPOKANE | WASHINGTON, D.C.



IWL Announces Newly Elected Officers

Congratulations to IWL’s New Officers!

‘ Erin Wynne, Incumbent Treasurer

7

H O Save the date!

WO M E N Celebrating Women in the Law Gala! March 4, 2015
LAWYERS

Michelle Points, President
%
Amy Lombardo, Vice President
‘}} > Jenifer Marcus, Secretary

To become a member, renew your membership or to sponsor
our gala, go to www.idahowomenlawyers.com

Advancing diversity in Idaho through the promotion of equal rights and
opportunities for women in the legal profession.

Great Teams are

Buﬂt on Tru_st LET US EARN YOURS.

FINANCIAL MANAGEMENT
FOR EVERY SEASON OF LIFE

PROFESSIONAL
FIDUCIARY SERVICES

CONFLICT MANAGEMENT

FINANCIAL PROTECTION

PERSONAL AND
PHILANTHROPIC LEGACY

Panhandle State Bank OFFICES LOCATED IN: SPOKANE,
Trust & Wealth R ,
Intermountain Communlty Bank SANDPOINT, COEUR D’ALENE,

Management Maglc Valley Bank NAMPA AND TWIN FALLS

www.IntermountainBa

E, TAKE THE JOURNEY, EMBRACE SUCCESS
208-415-5705
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From the beginning, ALPS connected with the Main Street lawyer during a real time of need.
For partner and longtime policyholder, Eldon Shields, that connection has remained strong
over the past 25 years. Gates, Shields & Ferguson selected ALPS because it was founded by
attorneys for attorneys. They have stayed with ALPS because of the ease of doing business
and excellent customer service. Since 1988, ALPS has continued to fulfill its promise to its
policyholders and the legal community as a whole.

Hear more from ALPS policyholder Eldon Shields at 25.alpsnet.com

A Family of Professional Service Companies
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@® @® Retirement

WE'VE SPENT THE PAST 50 YEARS ® 0 ® Funds’
PLANNING FOR RETIREMENT. ¢

WHEN DID YOU START PLANNING?

Planning for retirement requires forethought,
perception, and a little patience. That's why
the American Bar Association created the
ABA RETIREMENT FUNDS PROGRAM - a
comprehensive and affordable retirement
plan built exclusively to address the unique
needs of the legal community.

Call an ABA Retirement Funds Program
Regional Representative today!

(866) 812-1510 | www.abaretirement.com
joinus@abaretirement.com

EISB@ /m The Program is available through the Alabama State Bar as a member benefit. This
communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a

Defending Liberty
Pursuing Justice request of the recipient to indicate an interest in, and is not a recommendation of any security.

IDAHO STATE BAR Securities offered through ING Financial Advisers, LLC (Member SIPC).
The ABA Retirement Funds Program and ING Financial Advisers, LLC, are separate, unaffiliated
Please visit the ABA Retirement Funds Booth at the upcoming |daho State companies and are not responsible for one another’s products and services.
Bar Annual Meeting for a free cost comparison and plan evaluation.
July 16-18, 2014 ® Shoshone-Bannock Hotel & Event Center  Fort Hall, Idaho CN0311-8585-0415

- ———————

[ALL rsB]

IpAHO ACADEMY OF LEADERSHIP FOR LAWYERS

Leaders are made, they are not born. They are made by hard effort, which is the price which all of us must pay to
achieve any goal that is worthwhile.
— Vince Lombardi

2014 - 2015 Idaho Academy of Leadership for Lawyers:
* Interactive leadership training program designed specifically for lawyers.
*  Avenue for professional and personal growth.
*  Opportunity to enhance necessary leadership skills and attributes.
Applications available June 20, at www. isb.idaho.gov or at the Law Center, 525 W. Jefferson St., Boise, ID
Deadline to apply is August 1, 2014

For more information

please contact Mahmood Sheikh at (208) 334-4500
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ISB/ILF Upcoming CLEs

June
June 11
Idaho Legislative Review
Sponsored by the Idaho Law Foundation
The Law Center, 525 W. Jefferson (Boise) / Statewide Webcast
9:00 a.m. (MDT)
2.0 CLE credits - NAC

June 26

Addressing Veteran’s Legal Needs: Family and Financial
Sponsored by the Idaho Volunteer Lawyers Program
Concordia University School of Law — 501 W. Front, Boise
Noon (MDT)

1.5 CLE credits

June 27

Between a Rock and a Hard Place: Attorney Ethics

and Disputes with Clients

Sponsored by the Idaho Law Foundation in partnership
with Peach New Media and WebCredenza

Teleseminar / Audio Stream

11:00 a.m. (MDT)

1.0 Ethics credit

July
July16-18
Idaho State Bar Annual Meeting
Shoshone Bannock Hotel and Event Center - Fort Hall, ID
Opportunity to earn 10.0 CLE credits of which more than 2.0
is Ethics

August

*NAC — These programs are approved for New Admittee Credit pursuant
to Idaho Bar Commission Rule 402(f).

August 20

Handling Your First or Next Matter Involving the

Sale or Acquisition of a Small Business

Sponsored by the Idaho Law Foundation

The Law Center — 525 W. Jefferson, Boise / Statewide Webcast
9:00 a.m. (MDT)

2.0 CLE credits NAC

September
September12-13
Annual Advanced Estate Planning Seminar
Sun Valley Resort, 1 Sun Valley Road - Sun Valley
For lodging reservation please call (800) 786-8259

September 17

Handling Your First or Next Child Support Case —

Establishment and Enforcement

Sponsored by the Idaho Law Foundation

The Law Center — 525 W. Jefferson, Boise / Statewide Webcast
9:00 a.m. (MDT)

2.0 CLE credits NAC

IDAHO STATE BAR

2014 ANNUAL MEETI

PocaTeL el

**Dates, times, locations and CLE credits are subject to change. The ISB
website contains current information on CLEs. If you don't have access to
the Internet please call (208) 334-4500 for current information.

Attend a CLE right in your backyard

Live Seminars

Throughout the year, live seminars on a variety
of legal topics are sponsored by the Idaho State
Bar Practice Sections and by the Continuing Legal
Education Committee of the Idaho Law Foundation.
The seminars range from one hour to multi-
day events. Upcoming seminar information and
registration forms are posted on the ISB website at:
isb.idaho.gov. To learn more contact Dayna Ferrero
at (208) 334-4500 or dferrero@isb.idaho.gov. For
information around the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on demand
through our online CLE program. You can view
these seminars at your convenience. To check out
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars

Many of our one-to three-hour seminars are also
available to view as a live webcast. Pre-registration
is required. Watch the ISB website and other
announcements for upcoming webcast seminars. To
learn more contact Dayna Ferrero at (208) 334-4500
or dferrero@ish.idaho.gov. For information around
the clock visit isb.fastcle.com.

Recorded Program Rentals
Pre-recorded seminars are also available for rent in
DVD, VCR and audio CD formats. To visit a listing of
the programs available for rent, go to isb.idaho.gov,
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.




=
[ISB

IDAHO STATE BAR

President’s Message

Keep Calm and Lawyer On

Robert T. Wetherell
President, Idaho State Bar
Board of Commissioners

s my final President’s
Message to the mem-
bers of the Idaho State
Bar, I wanted to begin
by thanking the staff at
the Idaho State Bar and the fellow
Commissioners with whom I served
over the last three years. It has truly
been an honor to serve the Bar and
being a Bar Commissioner is a very
rewarding experience.

I would encourage members of
the Bar who have the time to run for
Commissioner and serve on the Ida-
ho State Bar Commission. While it
Is a commitment
of time, it is well
worth the effort.
I should say that
most months only
require  approxi-
mately 15 hours of
your time. How-
ever, during the
month of Novem-
ber (ISB Annual Road Show), you
should plan a solid two weeks out of
the office.

If such a time commitment is not
available to you, I would suggest you
volunteer for the various Bar com-
mittees and your local district Bar
association. We, as members of the
Idaho State Bar, can only be as strong
as the commitment from the volun-
teer lawyers who assist the Bar in its
governance. Applications for various
Bar committees and local district
Bar volunteer opportunities are now
being requested. The deadline to vol-

12 The Advocate - June/July 2014

It is the commitment to the Bar, to community service
and pro-bono service that makes the experience of being
a lawyer in Idaho worthwhile.

unteer for various committees of the
Bar ends on July 1,2014.

I cannot thank enough the law-
yers who have assisted the Bar over
the last many years for making the
Idaho State Bar a quality organiza-
tion and resource for the lawyers in
the state of Idaho. It is through our
commitment to the Idaho State Bar
that the image of lawyers increases
and our professionalism rises to the
level that we all seek in our profes-
sion.

I recently had the opportunity to
speak to the new lawyers admitted
to the Idaho State Bar. I impressed
upon them, as I always do when I
speak to any Bar group, that this is
our organization and it is only as
strong as we make it. I know attend-
ing the Idaho State Bar Convention
and other functions put on by the
Bar is not inexpensive. There is both
a time commitment and an out-of
pocket expense that must be con-
sidered any time a lawyer makes the
decision to volunteer. However, for
most individuals who practice law,
it is the commitment to the Bar, to
community service and pro-bono
service that makes the experience of

being a lawyer in Idaho worthwhile.
Anyone can get up in the morning,
go to work and then go home. I do
not believe this is what successful
or satisfied lawyers do. The most
successful and satisfied lawyers, of
whom I am aware, are those lawyers
who dedicate their time to things
other than simply practicing law, as
if we were a trade and not a profes-
sion.

I truly believe that as civility in
our political life, and interactions
between individuals continues to
deteriorate in this country, it is the
legal profession, more than any oth-
er, that must step up to the plate and
show that people can disagree on
very important and bed rock issues
without accusing your opponent of
being un-American, un-patriotic, a
Nazi or Communist. Citizens of the
United States will increasingly look
to the legal profession to provide
the civility and the means to resolve
disputes without a total disruption
and disintegration of civil life. I re-
member taking a course in college
about the United States Supreme
Court and that its primary duty was
to resolve differences between citi-



zens and attempt to keep them, basi-
cally, from going at each other with
torches and pitchforks. We may not
agree with all of the decisions that
any of our Courts make, but Courts
are trying to resolve disputes in such
a way that we can live together in a
civil society. Whether it is abortion,
civil rights, prayer in school or the
Ten Commandments at the local
park, the Court system does its very
best to allow people to live in free-
dom and exercise their individual
liberties without infringing on the
individual liberties of others.

The fact that lawyers can resolve
disputes in such a way that allows
people to continue living in this
country without the strife we see
around the world, makes all of us
very proud of our profession. I have
always believed that lawyers and our
legal system are the backbone of our
democracy. It is interesting to read
foreign commentators say the same

thing when discussing the Ameri-
can system of constitutional govern-
ment. We can all be proud of our
part in the legal process that makes
our Republic possible.

Thank you for this opportunity.
I look forward to seeing you at the
State Bar Convention this year.

2014 Idaho State Bar Annual
Meeting Community Service Project

The 2014 Idaho State Bar Annual
Meeting Community Service Project
has been confirmed! Annual Meet-
ing attendees are requested to bring
brand new or barely used youth
sports equipment (for 5-14 years of
age). The equipment will be donated
to the Fort Hall Recreation Program
which hosts year-long activities,
tournaments and sporting events
designed to promote physical fitness
and wellness in the Fort Hall com-
munity. Thank you to Racine, Olson,
Nye, Budge & Bailey, Chtd. for their

generous sponsorship of the project.
If you are unable to attend, please
send items to Shoshone-Bannock
Tribes - Attn: Fort Hall Rec Center,
PO Box 306, Fort Hall, ID 83203 or
contact your local Bar Commission-
er.

About the Author

Robert T. Wetherell s a 1982
graduate of the University of Idaho Law
School and clerked for the United States
District Court for the District of Idaho
tmmediately upon his graduation. Since
that time be has been in private prac-
tice in the city of Boise and is currently
a principal and partner at Capitol Law
Group. Mr. Wetherell began serving as
Bar President in January of 2014. He
has been married to his wife, Deborabh,
for 29 years and they have two adult
children; Marie Ellen, a recent graduate
of the University of Idabo College of
Law and R. Jobn, a senior at the Uni-
versity of Idaho. GO VANDALS!

Universityoridaho

TO THE FOLLOWIN UNIVERSITY OF IDAHO COLLEGE OF LAW GRADUATES WHO PASSED THE BAR

August Heil Cahill
Brian Vernon Church
Alicia M. Derry
Jessica Gudmundsen Eby
Abigail Rose Germaine

Andrew William Martin Goshgarian

Monica Gray
Joshua Kyle Hickey
Stratton Paul Laggis

Kelly Susan Marie O’Neill

Kristen Claire Pearson
Lacey Bree Rammell-O’Brien
Sara Catherine Simmers
Travis Daniel Spears
William James Young
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Idaho State Bar
Distinguished Lawyer Award Dinner

Wednesday, July 16 at Juniper Hills Country Club — 6600 Bannock Hwy., Pocatello
President’s Reception begins at 6:00 p.m. with the dinner following at 7:00 p.m.

The Distinguished Lawyer Award is presented each year at the Idaho State Bar Annual Meeting to attorneys who have exhibited
exemplary conduct, professionalism, and many years of dedicated service to the legal profession and the citizens of Idaho. In
2014 the Idaho State Bar honors three renowned Idaho lawyers:

D. Fredrick Hbopes, John S. McGoWn, Hon. Linda'CoppIe
Idaho Falls Boise Trout, Boise

Idaho State Bar / Idaho Law Foundation

Service Awards Luncheon
Thursday, July 17 at Shoshone-Bannock Hotel & Events Center — I-15 Exit 80 Simplot Road, Fort Hall
Service Awards Luncheon begins at Noon.

The Service Awards are presented to individuals from around Idaho who have contributed their time and talent to serving the
public and improving the legal profession.

Kari M. Campos, Jamie R. Champion,* Hon. Russell A. Margaret “Peg” M.
Idaho Falls Boise Comstock, Boise Dougherty, Boise

+ 1! |
Hon. Mick Hodges, Deborah L. Kerry E. Michaelson, Susan M. Moss, Tonya Westenskow,*
Burley McCormick, Moscow Nampa Coeur d’Alene Boise

* Denotes Non-Lawyer recipient

For more information about attending these events, please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.
2014 Idaho State Bar Annual Meeting  Pocatello/Fort Hall ® Shoshone-Bannock Hotel & Event Center e July 16-18,2014
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Idaho State Bar
Celebrating 50, 60 and 65 Years of Admission

Thursday, July 17 at Shoshone-Bannock Hotel & Events Center — 1-15 Exit 80 Simplot Road, Fort Hall.
Celebrating 50, 60 and 65 Years of Admission Reception begins at 5:30 p.m.

Join friends and colleagues as we honor those members of the Bar
who have given decades of service to their clients and the public.

65-Year Attorneys
Admitted to the Idaho State Bar in 1949

Richard B. Eismann— Nampa
University of Oregon School of Law

60-Year Attorneys
Admitted to the Idaho State Bar in 1954
Richard J.T. Anderson— Boise Thomas J. Jones lll — Boise
University of Idaho College of Law University of Idaho College of Law
William T. Goodman — Rupert Harry B. Turner — Twin Falls
University of Idaho College of Law University of Idaho College of Law
50-Year Attorneys
Admitted to the Idaho State Bar in 1964
J. Robert Alexander — Twin Falls Roger D. Ling — Rupert
University of Idaho College of Law Willamette University College of Law
Robert P. Brown — Lewiston Hon. D. Duff McKee — Boise
University of Idaho College of Law University of Idaho College of Law
Merlyn W. Clark — Boise Ronald P. Rainey — Caldwell
University of Idaho College of Law University of Idaho College of Law
John A. Doerr — Twin Falls Gary C. Randall — Spokane, WA
University of North Dakota School of Law University of Idaho College of Law
J. Kent Jolley — Rexburg John A. Rosholt — Twin Falls
The George Washington University Law School University of Idaho College of Law
Hon. Wayne L. Kidwell — Boise Glen G. Utzman — Moscow
University of Idaho College of Law University of Idaho College of Law
S.A. Kolman — Green Valley, AZ Weldon S. Wood — Redwood, CA
University of Idaho College of Law Willamette University College of Law

For more information about attending this event, please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.
2014 Idaho State Bar Annual Meeting e Pocatello/Fort Hall ® Shoshone-Bannock Hotel & Event Center o July 16-18, 2014

The Advocate « June/July 2014

15




CERTIFICATE FROM STRAUS INSTITUTE FOR DISPUTE RESOLUTION

SPINK MEDIATION

Commercial Disputes | Real Estate | Land Use
Title | Construction | Employment Disputes

EFFICIENT+ EFFECTIVE
{159?2%3318“39120{}1 MICHAEL T. SPINK
g TkEhuiyl%rﬂ?ﬂer'EET pravidhr.?_s ;ﬂuuﬁtw ar::l ﬁexnbfﬂ;ly in
Boise, Idaho 83702 S a CLtE (o A cean)
mspink@spinkbutler.com

resolution of your case

STRUCTURED SETTLEMENTS

PROPRIETARY ATTORNEY FEE STRUCTURES
MEDICARE SET-ASIDES

TRUSTS

LIEN RESOLUTION

MILLENNIUM

SETTLEMENT CONSULTING

Audrey Kenney
208-631-7298
akenney@msettlements.com
www.msettlements.com
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Jolene C. Maloney
(Withheld Suspension
and Probation)

On May 8, 2014, the Idaho Su-
preme Court issued a Disciplinary
Order suspending Boise attorney
Jolene C. Maloney from the practice
of law for a period of one year with
the entire one year withheld and
placing her on a disciplinary proba-
tion.

The Idaho Supreme Court found
that Ms. Maloney violated Idaho
Rule of Professional Conduct 8.4(b)
[“Commission of a criminal act
that reflects adversely on a lawyer’s
honesty, trustworthiness, or fitness
as a lawyer in other respects”]. The
Idaho Supreme Court’s Disciplinary
Order followed a stipulated resolu-
tion of an Idaho State Bar disciplin-
ary proceeding and related to the fol-
lowing circumstances.

In October 2012, Ms. Maloney
was charged with misdemeanor driv-
ing under the influence (DUI). Ms.
Maloney pled guilty to that charge
and was sentenced in December
2012. In May 2013, Ms. Maloney was
charged in Ada County with misde-
meanor charges of DUI (excessive)
and driving without privileges. In
June 2013, Ms. Maloney pled guilty
to the misdemeanor DUI (exces-
sive) charge and the driving without
privileges charge was dismissed. Ms.
Maloney was sentenced and ordered
to serve a two-year supervised proba-

tion with treatment as ordered by
her probation officer. Ms. Maloney’s
guilty plea to the misdemeanor DUI
(excessive) charge resulted in proba-
tion violations in previous misde-
meanor cases, and she was sentenced
to sixty days of work release with
house arrest on those charges.

In May 2013, Ms. Maloney ob-
tained the appropriate substance
abuse evaluation and began treat-
ment. Since May 2013, Ms. Maloney
has been tested for alcohol and con-
trolled substances and has not tested
positive.

The Disciplinary Order provides
that Ms. Maloney’s one-year suspen-
sion is withheld subject to the terms
and conditions of her probation,
which runs through June 14, 2015.
The terms and conditions of proba-
tion include: avoidance of any alco-
hol or drug-related trafhic violations;
a program of random urinalysis,
with provision that if Ms. Maloney
tests positive for alcohol or other
tested substances or misses a random
urinalysis test, without prior approv-
al, the entire withheld suspension
shall be immediately imposed and
served; and if Ms. Maloney admits
or is found to have violated any of
the Idaho Rules of Professional Con-
duct for which a public sanction is
imposed for any conduct during
her period of probation, regardless
whether that admission or determi-
nation occurs after the expiration of
the probationary period, the entire

withheld suspension shall be im-
posed.

The withheld suspension does
not limit Ms. Maloney’s eligibility to
practice law.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.

Karl W. Kime

(Suspension)

On May 8, 2014, the Idaho Su-
preme Court issued a Disciplinary
Order suspending Coeur d’Alene at-
torney Karl W. Kime from the prac-
tice of law for one year, retroactively
to January 1,2014.

The Idaho Supreme Court found
that Mr. Kime violated the terms
of his disciplinary probation, as set
forth in the Court’s July 19, 2013
Disciplinary Order relating to Mr.
Kime’s felony conviction for driving
under the influence. Those proba-
tion terms provided that if Mr. Kime
tested positive for alcohol at any
time while on disciplinary proba-
tion, a one-year period of suspension
would be imposed. Mr. Kime tested
positive for alcohol in September
and October 2013, resulting in pro-
bation violations in his underlying
criminal case and the disciplinary
case.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.

2014 Idaho State Bar Annual Meeting Community Service Project!
Sponsored by Racine, Olson, Nye, Budge & Bailey, Chid.

"= Annual Meeting attendees are requested to bring brand new or barely used youth v A 4

f i sports equipment (for 5-14 years of age). The equipment will be donated to the Fort ,: Wl ,"
:[ l S B:l Hall Recreation Program which hosts year-long activities, tournaments and sporting i Ay 8 Hf‘;'; I
=————— =, events designed to promote physical fitness and wellness in the Fort Hall community. e <

Unable to attend? Please send items to Shoshone-Bannock Tribes - Attn: Fort Hall Rec Center, PO Box 306, Fort Hall, ID 83203

or contact your local Bar Commissioner.
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H_D THE ERISA Law Group, P.A.

IbaAvno Legar DRAFTING

ResearcH & WRITING ATTORNEY

On Your Next Case: Advising Employers on 401(k),
Retirement, Executive Compensation
and Other Benefit Plans/Programs

* SAvE TIME AND MoONEY
= MaANAGE Your WoOrRKLOAD

« Lex1s Aovamce & Access 1O
MaTIONAL BRIEFS

« $75 per voOuRr; FREE ESTIMATES

Brian M DEFRIEZ
208-965-9734
BRIANEIDAHOLEGALDRAFTING.COM

IDAHOLEGALDEAFT ING.COM

Uniquely Experienced. Practical Advice. Results.

205 North 10t Street, Suite 300, Boise, Idaho 83702 « 208.342.5522

RESEARCH = BrRIEFS « MEMORANDUMS
5 = MoTions - DHSCOVERY « APPEALS
ATE & Busivess PLAMNMING .

1IO0NS « ATTORNEY MNEGOTIATIONS

MEDIATION IS PROCESS,
PATIENCE AND PERSEVERANCE.

» 25 years of litigation experience

» Yale University

» University of Michigan Law School

» AAA certified Arbitrator and Mediator

THOMAS, WILLIAMS
& PARK.
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4th District Law Day honors
pro bono and Liberty Bell winner

BOISE - This year’s 4™ District Lib-
erty Bell Award recipient is Idaho
Secretary of State Ben Ysursa who ac-
cepted the award at a May 1 Law Day
celebration in downtown Boise. Mr.
Ysursa has worked in the Secretary of
State’s Office since 1974 and is cur-
rently serving his third term as the
state’s chief elections officer. Earlier
this year he announced his retire-
ment.

He was lauded for his impartial
and fair handling of Idaho elections
by Idaho Supreme Court Chief Jus-
tice Roger Burdick, who served as
emcee for the Law Day Celebration.
Ysursa said that the right to vote is
under attack around the world and
that he is proud that Idaho is one of
the least restrictive states for voting,
noting that residents can register
and vote on Election Day.

The Law Day Celebration also
included awards for the “6.1 Chal-

ISB photo by Dan Black
Idaho Chief Justice Roger Burdick, left, congratulates Idaho Secretary of State Ben Ysursa, who was award-
ed the Fourth District’s prestigious Liberty Bell Award. This year the theme is “American Democracy and
the Rule of Law: Why Every Vote Matters.’

lenge” a friendly competition be-
tween lawyers to log the most pro
bono service helping those who can-
not afford an attorney. Overall, law-
yers reported approximately 5,000
hours of free legal services and 2,000
hours of public service. The catego-
ries and award winners are as fol-
lows:

Large Firm: Holland & Hart, LLP,
which had 100 percent participation
rate from the firm’s attorneys.

Corporate Law Office: Office De-
pot, which had both high participa-
tion and high hours.

Small Firm: Finch O’Neil Law Of-
fice, which gave tremendous amount
of time especially in family law and
guardianship cases.

Solo Practitioner: Kathy Rails-
back, an immigration attorney,
trained several other volunteer at-
torneys and law students to assist
refugees study and apply for natural-
ization. She also helped individuals
apply for immigration benefits and
disability waivers.

ISB photo by Dan Black
Kathy Railsback, winner of the Fourth District’s 6.1
Challenge in the Solo Practitioner category accepts
her award at the Law Day Celebration.

Ul names Adams as new
Dean of its College of Law

MOSCOW - The University of Idaho
has appointed Mark Adams as dean
of the College of Law, following a
national search. Adams will begin
his new role effective June 22.

“Mark Adams brings consider-
able administrative experience to
the University of Idaho and is well
prepared to lead the College of Law
as it adds the second year program in
Boise and continues to provide out-
standing legal education opportuni-
ties on the Moscow Campus, said
Katherine Aiken, interim provost
and executive vice president.

Adams is thrilled to be joining
the University of Idaho community
and is honored to be selected as the
new dean of the College of law.

“The law school is widely rec-
ognized for providing an excellent
education and value to effectively

The Advocate - June/July 2014 19



prepare students for professional ca-
reers and positions of leadership, fac-
ulty dedicated to personal teaching
and influential scholarship, as well
as its long-standing commitment to
service, said Adams. “I look forward
to working with the distinguished
members of the law school and uni-
versity to guide the law school in
continuing to make a difference in
Idaho and the lives of its students
and alumni”

Adams brings a wide breadth
of experience to the University of
Idaho having served as vice dean at
Valparaiso University Law School.
His teaching and scholarship have
focused on contracts, labor law and
employment law.

He also served Valparaiso Uni-
versity Law School as associate dean
for Academic Affairs, director of In-
ternational Programs and a profes-
sor. During his tenure, Adams was
responsible for the creation and
of

programmatic ini-

development

tiatives including
a revised curricu-
lum, joint Juris
Doctor/Masters
and a

programs 4
Master of Laws for  Mark Adams
Foreign Lawyers.

In addition, he developed plans
that significantly increased the en-
rollment and academic success of
under-represented minorities, estab-
lished agreements with law schools
in Latin America and Europe for
student and faculty exchange, and
implemented improved student ser-
vices.

Prior to joining the faculty at
Valparaiso, Adams was an attorney
at the Seattle firm of Davis Wright
Tremaine. Adams graduated in 1983
with a Bachelors of Arts from Wil-
liams College. He then went on to
earn his Juris Doctorate in 1988
from the University of Chicago.

Adam
Michael Satz who was appointed
after former dean Don Burnett was
named interim president of the Uni-
versity of Idaho in May 2013.

succeeds interim dean

/fme&f_ o Igﬁfz}é@

Access to Justice FUND run/walk

BOISE - The Access to Justice Idaho
campaign is raising funds to provide
support for the three main provid-
ers of free civil legal services to poor
and vulnerable Idahoans: DisAbil-
ity Rights Idaho, Idaho Legal Aid
Services, and Idaho Volunteer Law-

yers Program. A fun ancillary effort
will get people moving on Saturday,
June 14, at 10 a.m., when a FUND
run/walk will benefit the Access to
Justice Idaho campaign.

Run, walk, stroll, skip, jump,
or crawl the 5K course. The event
will start at Fort Boise park in the
Military Reserve area (near the cor-
ner of Reserve Street and Mountain
Cove Road). The course will be an
out-and-back route along Mountain
Cove Road. Prizes will be awarded
to the first three finishers. Food and
beverages will be available for par-
ticipants at the finish line.

Bring your friends and family
(small children included!) with you
to participate.

Registration is $25. Event num-
ber and tshirt pickup will be held
on Friday, June 13,2014, from 11:00
am. — 2:00 p.m. at the Law Center
(525 W. Jefferson).

If you have questions about the
event, or if you would like to help
with organization
and race day logis-
tics, please contact
Maureen  Ryan
Braley, Director of
Admissions of the
Idaho State Bar, at
208-334-4500 or

mryanbraley@isb.  Maureen Ryan Braley
idaho.gov.

Accepting referrals

P.O. Box 171391

for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY

Boise, Idaho 83717
Telephone: (208) 866-0186
Email: georgedcarey@gmail.com

IDALS provides awesome networking opportunities
and offers CLE Credits at Educational Seminars, along
with the opportunity to gain professional experience in

leadership and excellence in the legal profession!

Come join the fun! Ty

To Join: Contact Allison Alger Py )
at (208) 743-5517 \

or allisonalger@hotmail.com |*|' =
www.idals.org |

*Ad Funded by NALS Foundation

‘l/
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Certified Business
Valuation Services

Over 1,000 Accredited Business
Valuations and Sales Completed

Eight Licensed Professionals with

Access to Comparable Sales Data

Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000

or visit www.arthurberry.com

Our

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

120 E Mallard Dr Ste 309 Telephone: (208) 381-0060
Boise, Idaho 83706 Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com

KEEPING UP WITH CASE LAW?

% Case summaries every other week to your Inbox or mailbox
3 Complete opinions and online research tools
% Timely, affordable, reliable, authorized advance reports

ISCR/ICAR — Idaho Supreme Court Report /
Idaho Court of Appeals Report

IBCR — Idaho Bankruptcy Court Report

GOLLER PUBLISHING CORPORATION
208-336-4715
info@gollerpublishing.com
www.gollerpublishing.com

What if coverage benefits

exceeded your expectations?

G0 DQ

Beyond what

We offer free services to
supplement your lawyers’
malpractice coverage.

With lawyers' professional liability coverage
from Zurich, you gain greater peace of mind
with free access to VersusLaw™ for online
research, a loss prevention hotline manned by
Hinshaw & Culbertson for free consultation
and the ability to report claims 24/7, toll-free.
It all adds convenience and cost savings to
your coverage benefits. For greater value.

Because change happenz v

Z,

ZURICH®
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IDAHO STATE BAR

Executive Director’s Report

2014 Annual Meeting — Join Us in Fort Hall/Pocatello

Diane K. Minnich
Executive Director, Idaho State Bar

ost of you probably
haven’t had the op-
portunity to visit the
new Shoshone-Ban-
nock Hotel and Event
Center in Fort Hall. This summer is
your chance. Several years ago we
committed to rotating the Annual
Meeting to more locations in Idaho.
We selected Pocatello for 2014. After
researching the area, we determined
that the best site in the Pocatello area
to accommodate the ISB Annual
Meeting was the Shoshone-Bannock
Hotel on the Fort Hall Indian res-
ervation. The hotel, which opened
in 2012, owned by the Shoshone-
Bannock Tribes, is Southern Idaho’s
newest destination. It is located off
Interstate 15, 10 miles North of Po-

catello
This will be the first Annual
Meeting in the

Pocatello area. We
are looking for-
ward to the par-
ticipation  from
the 6™ and 7™ Dis-
trict Bar members
as well as lawyers
from around the
state.

The Annual Meeting includes 14
CLE programs, social events, award
presentations honoring lawyers and
non-lawyers, and, for the second
year, a community service project.

The keynote speaker is Jeffrey
Rosen, President and Chief Execu-
tive Officer of the National Consti-
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tution Center. A professor at George
Washington University Law School,
Mr. Rosen is an influential legal
commentator and leading expert on
the United State Supreme Court.

This year’s CLE program topics
are:

1. Negotiating and Litigating Over In-
tellectual Property: What is This Stuff
Really Worth and Can We Really Place
a Value on It? sponsored by the Intel-
lectual Property Section.

2. Criminal Case Law Updates: Idaho
Appellate Decisions from the Past 365
Days sponsored by the Appellate
Practice Section.

3. Client Counseling: Setting the Attor-
ney Client Relationship Up for Success
sponsored by the Government and
Public Sector Lawyers.

4. Burden of Proof: Not Just a Catch
Phrase sponsored by the Idaho Vol-
unteer Lawyers Program.

S. Practical and Ethical Considerations
on the Use of Cloud Computing spon-
sored by the Idaho Law Foundation.

A professor at George
Washington University Law
School, Mr. Rosen is an influential
legal commentator and leading
expert on the United State
Supreme Court.

6. Do We Have A Living Constitution,
A Dead Constitution, or A Zombie
Constitution? sponsored by the Uni-
versity of Idaho College of Law.

7.Simple is the New Black: Legal Writ-
ing’s New Look and How to Make It
Work For You sponsored by Concor-
dia University School of Law.

8. Merchant Accounts: Managing Cli-
ents’ Funds Effectively and Ethically
sponsored by the Idaho Law Foun-
dation.



9. Advancing Justice: Model Time Stan-
dards sponsored by the Litigation
Section.

10. Employment and Labor Law Up-
date sponsored by the Employment
and Labor Law Section.

11. At the Intersection of the Indian
Child Welfare Act and Idaho State Law
sponsored by the Family Law Sec-
tion.

12. A Fate Worse than Death: What
Happens When a Lawyer Becomes
Disabled or Dies Without a Plan spon-
sored by the Diversity Section.

13. Lessons from the Masters sponsored
by the Idaho Law Foundation.

14. Members of the Federal Judiciary:
Eastern Idaho Roots to the United
States’ Courts sponsored by the Idaho
Law Foundation.

Special thanks to our sponsors for
their support of the Annual Meet-
ing. Their contributions allow us to
offer the conference at a reasonable
cost, while maintaining the quality
of the programs and events:

e 6™ District Bar Association

o 7% District Bar Association

» ABA Retirement Fund Program

¢ ALPS

e Attorney Pro

¢ BizPrint

» Casemaker

* Clio

e Eide Bailly LLP

e Fort Hall Casino

e Idaho Trust Bank

e LawPay

* Moreton and Company

* Racine Olson Nye Budge & Bailey

* University of Idaho College of
Law

The Annual Meeting includes
14 CLE programs, social events,
award presentations honoring
lawyers and non-lawyers, and,
for the second year, a community
service project.

The Annual Meeting program
brochure was posted on the ISB
website and mailed to ISB members
in May. For more information about
the conference, see pages 84 - 85 of
this issue of The Advocate, visit the
ISB website; www.idaho.gov/isb or
call (208)334-4500.

We hope you to see you in Fort
Hall this summer.

CONSTRUCTION DISPUTE
RESOLUTION

WAYNE MEULEMAN,

MEDIATOR

42 years of
experience in
construction law

MR| YTURRI ROSE LLP

ATTORNEYS

We welcome the Lawyers who joined us recently!

Ryan H. Holden

AT LAW

Shawna D. Peterson

Ms. Peterson started with Yeurri Rose in 2004 and has
rejoined the firm after a three year sabbatical during
which she worked in the Saint Alphonsus Health System.
Ms. Peterson’s practice includes estate and business
succession planning and business litigation. She is a
graduate of Gonzaga University and the Northwestern
School of Law at Lewis & Clark College.

Best Lawyers

2013 “SIR” Award,
Associated General
Contractors of
America

Super Lawyers

Meuleman Mollerup LLP
755 W. Front Street, #200
Boise, Idaho 83702

208.342.6066

meuleman@lawidaho.com  www.lawidaho.com

Prior to joining Yturri Rose LLP, Mr. Holden practiced law

in Boise, Idaho. He works with clients in the firm’s business
department, with a focus on estate planning and administration,
business transactions and tax related matters. He received his
JD from Gonzaga University in 2007 and his LLM in federal
taxation from the University of Washington in 2008.

R. Jeremy Hindman

Mr. Hindman was born and raised in Baker City,
Oregon. He graduated from Brigham Young University
in 2010 and The ] Ruben Clark Law School at BYU

in 2013. His practice is focused on civil litigation.

89 SW 3rd Avenue ¢ Ontario Oregon 97914
541.889.5368 e yturrirose.com
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Welcome from the Business & Corporate Law Section

D. Michelle Gustavson

he Business & Corporate

Law Section is pleased to

sponsor this edition of The

Advocate. Before jumping

into the articles, I wanted
to take this opportunity to tell you
about the Section. For the second
year in a row, we are the largest
practice section of the Idaho State
Bar. Our focus this year has been
on membership outreach and add-
ing value to our members through
monthly CLEs, a drafting series, pro-
fessional development training, and
the Annual CLE.

During monthly meetings, local
experts presented on topics identi-
fied by our members, including the
proposed Idaho Uniform Business
Organizations Code, current trends
in early-stage financing, legal opin-
ions, government contracts, asset
purchases, and bankruptcy matters.

Based on our members’ request
for practical, hands-on contract
drafting courses, we developed a
new three-part drafting series. The
inaugural series, entitled Life of
a Deal — Asset Purchases, was held
each month from January through
March. The presenters walked our
members through an asset purchase
from inception to closing, focusing
on due diligence, options for struc-

Business and

Corporate Law

turing M&A transactions, and im-
portant provisions in an asset pur-
chase agreement. Participants left
with a comprehensive form of asset
purchase agreement annotated by
Brian Buckham of IDACORP and
Ryan Poulson of Micron, for refer-
ence in future deals. At its height,
the inaugural series brought in 84
in-person participants. The informa-
tive and engaging presentations giv-
en by James Alderman, Brian Buck-
ham, Bret Busacker, Brian Hansen,
Vid Moham-Ram, Ryan Poulson,
and Claire Rossten made the series
a success.

In addition, the Section launched
a Professional Development Series,
with the goal of assisting junior to
mid-level transactional
hone their practical and substan-
tive skills in a collegial environment.
The inaugural class of 14 partici-
pants consists of solo practitioners,
law firm associates, and in-house at-
torneys, each selected through a for-

attorneys

The Section launched a
Professional Development Series,
with the goal of assisting junior
to mid-level transactional
attorneys hone their practical
and substantive skillsin a
collegial environment.

mal application process. The partici-
pants attend quarterly roundtable
sessions led by local attorneys who
have excelled in certain areas of pro-
fessional development. The round-
table topics to date have been inno-
vative methods in transactional prac-
tice and marketing do’s and don’ts,
and the remaining two roundtables
will focus on substantive areas of

Chairperson

D. Michelle Gustavson

J.R. Simplot Company

P.O. Box 27

Boise, ID 83707

Telephone: (208) 389-7465

Email: michelle.gustavson@simplot.com

Business & Corporate Law Section

Vice Chairperson

Brian T. Hansen

Holland & Hart, LLP

P.O. Box 2527

Boise, ID 83701

Telephone: (208) 342-5000

Email: bthansen@hollandhart.com

Secretary/Treasurer

Brian R. Buckham

Idaho Power Company

P.O.Box 70

Boise, ID 83707

Telephone: (208) 388-2390

Email: bbuckham@idahopower.com
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law selected by the participants. The
Section thanks Will Wardwell, Matt
Purcell, and Brian Buckham for their
presentations, and Wendy Gerwick
Couture for her strong leadership in
developing and organizing the Pro-
fessional Development Series.

Finally, the Section was pleased
to present Charles Fox, a former
partner with Skadden Arps and a
leading provider of practical, hands-
on, interactive trainings for trans-
actional attorneys, as the keynote
speaker during its Annual CLE in
May. Mr. Fox presented on complex
deal drafting, best practices in draft-
ing financial provisions, contracting
war stories, and deal ethics. Mr. Fox
also led a separate advanced negotia-
tion training, which was offered to
all members of the ISB. The Annual
CLE once again brought in over 100
participants. A special thanks to Bri-
an Hansen, Brittany Pfister, Denise
Penton, and Ryan Poulson for their
outstanding efforts in organizing the
Annual CLE.

As a result of these efforts and the
hard work and dedication of our of
ficers, Governing Council, member-
ship, and ISB staff, the Section will
be presented the 2014 Practice Sec-
tion of the Year Award during the
ISB’s Annual Meeting in July. The
Section is truly honored to be only
the fourth recipient of this award.

In this issue of The Advocate, the
authors address a number of rel-
evant topics for business and cor-
porate law attorneys. First, Paul
McFarlane provides a checklist of
key issues to discuss when advising
a client on starting a new business.
Second, Brandon Crane discusses
the benefits and traps of equity com-
pensation. Third, Matt Christensen
reviews recent bankruptcy decisions
that hold the Chapter 7 Trustee can
act as a new business partner (or

even the owner of the business) in
certain situations when a debtor files
Chapter 7 bankruptcy. Fourth, John
Hughes highlights hot topics and
important considerations for retire-
ment plan fiduciaries. Fifth, Jason
Prince discusses global anti-corrup-
tion compliance programs and the
challenge of facilitating payments.
We hope that you find this issue of
The Advocate as interesting and infor-
mative as we do.

If business or corporate law mat-
ters are part of your practice or of
interest to you, then I encourage you
to attend one of our monthly Sec-
tion meetings. They are held in Boi-
se (with satellite locations in Coeur
d’Alene and Idaho Falls) on the sec-
ond Wednesday of each month from
September through April, and we
always offer at least a ¥2 hour CLE.
The Section offers the Annual CLE
each May and takes a break from
June through August to enjoy the
summer — we hope you enjoy yours
too!

About the Author

D. Michelle Gustavson com-
pleted her term as Chair of the Bust-

If business or corporate law
matters are part of your practice
or of interest to you, then |
encourage you to attend one of
our monthly Section meetings.

ness & Corporate Law Section in
May, and continues to serve on the
Section’s Governing Council. Mi-
chelle is Assistant General Coun-
sel for J. R. Simplot Company, a
global  agribusiness  corporation,
and provides primary legal support
to the Treasury Department. Prior
to joining  J. R. Simplot Company,
Machelle was an as-
sociate at Hawley
Troxell Ennis &
Hawley LLP, where
her practice was fo-
cused on banking
and real estate.
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Helping a New Small Business Fly

Paul D. McFarlane

ow many times have you

picked up the phone and

listened as a prospective

client proudly and excit-

edly bursts out “I’m start-
ing my own small business!” Starting
a new business is an exciting venture
for your client, often the culmination
of a lifelong dream. The decision to
start a business requires many impor-
tant decisions that can have lasting
impact on the success or failure of the
business.

Your client may need advice on a
number of issues — the naming the
business, assuming a certain type of
business entity, clarifying the rights
and responsibilities of any co-found-
ers, complying with employment laws
and policies, drafting or revising form
contracts, and protecting intellectual
property.

It is our job to keep the client’s feet
firmly on the earth and help the client
make sound decisions that ensure the
business will be a success. This prac-
tical article is a checklist of some of
the specific issues you should be pre-
pared to discuss if and when your new
client calls with the big news — and
wants your advice on starting that new
business.

Naming the business

One of the first decisions the client
must make is what to name the busi-
ness. While your client’s heart may
be set on “Apple” or “Microsoft,” it is
important that you advise the client to
choose a name that will avoid trade-
mark or domain name problems. De-
pending on the type of entity chosen,
advise them to search business entity
names with the Secretary of State.!

Clients can perform domain name
searches at GoDaddy.com or other
domain name registrars. While other
domain name extensions are becom-
ing available, a .com extension that
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It is our job to keep the client’s feet firmly on the earth
and help the client make sound decisions that ensure
the business will be a success.

is already taken could be a red flag.
Also have clients conduct a trademark
search at the United States Patent and
Trademark Office.?

Choice of entity

Clients must also decide what type
of entity to form. Each client must
consider different factors when choos-
ing a business entity, including per-
sonal liability, tax implications, needs
for a particular management structure,
ease of transferring ownership, ease of
withdrawing investment, and ability
to conduct business in more than one
state or out of the country. In order to
properly evaluate the tax implications
of each choice, your client should also
consult their accountant.

Here are highlights of the charac-
teristics of the more common choices
for business entity.

Sole Proprietorship: Sole propri-
etorships do not require legal docu-
ments or filings other than state or lo-
cal business permits, but also do not
protect your client from personal li-
ability to creditors or adverse parties.
Also, if your client needs additional
capital, it may be necessary to form
a partnership or an entity such as an
LLC or a corporation.

Partnership: In a general part-
nership, each partner is liable for the
debts of the business.  Partnerships
are taxed to the partners pro rata.
Your client and her partners will need

a partnership agreement or the ldaho
Uniform Partnership Act will apply.?
A Limited Partnership may have one
or more general partnerships and one
or more limited partners, and the lim-
ited partner’s liability is generally lim-
ited to what they have invested in the
partnership.

Limited Liability Partnership:
LLP’s protect general partners from
personal liability. A partner will be
shielded from the acts of the partner-
ship or other partners in the absence of
the partner’s own negligence, miscon-
duct or wrongful act.*

Limited  Liability =~ Company:
LLC’s offer the protection of personal
liability but can be taxed in a variety
of ways. LLC’s require an initial filing
with the Secretary of State and annual
reports. An Employer Identification
Number is also required to organize
an LLC. Certain professional service
providers may form Professional Lim-
ited Liability Companies.®

Management can be by a manager
or by members, under an operating
agreement. It may be extremely im-
portant for your client to have an op-
erating agreement, even though one is
not required for organizing the LLC.
An operating agreement can set forth
important terms including the per-
centage of ownership, share of profits
and losses, rules of management, and
rights and responsibilities of the own-
ers. Moreover, an operating agree-



ment for a sole owner can protect
against personal liability by showing
that the business was properly oper-
ated as an LLC, rather than a sole pro-
prietorship.

Corporation: Corporations must
have a board of directors, must main-
tain specific records, and must hold
annual meetings. Corporations are
subject to double taxation unless they
are S Corporations, which are subject
to specific IRS regulations.

Co-founders

If your client is founding the busi-
ness with others, a written agreement
between the founders can be impor-
tant and can have lasting consequenc-
es. While many of the same issues
resolved in a “co-founder agreement”
may be resolved in a partnership or
operating agreement, in some cases
preparing a preliminary agreement
before forming a business entity is
warranted.

A co-founder agreement may ad-
dress such issues as who gets what
percentage of the company; the roles/
responsibilities of the founders, in-
cluding time commitment to the busi-
ness; salaries; authority for day to day
decisions; removal from management;
eventual sale of the business; and the
goal and vision of the business. Re-
member, though, if you represent
your client in negotiating an agree-
ment with a co-founder, you may not
be able to represent the entity due to a
conflict of interest.

Employment issues

If your client’s new business will
employ others — either employees or
independent contractors — your client
will need employment advice. Your
client may not intend to have employ-
ees, but independent contractors may
be considered employees depending
on the facts.

Misclassifying an employee as an
independent contractor can expose

your client to liabilities and penalties,
including penalties for unemployment
taxes. Factors to consider when clas-
sifying workers include the right to
control the work, the method of pay-
ment, the equipment provided, and the
right to terminate the relationship.¢

In Idaho, unless the employer
and employee enter into a contract
that specifies a term of employment,
all employees are employees at will.
As such, an employee may be termi-
nated at any time for any reason, or
no reason, as long as the discharge is
not otherwise unlawful. If your cli-
ent intends that any employees are to
be employees at will, it is important to
specify that in any written communi-
cation to the employees, such as job
offers.

Your client’s business may also
need employment policies and an em-
ployee manual, setting forth company
policies and expectations.  Unless
employees are bound by employment
contracts, remember to include a dis-
claimer that neither employment poli-
cies nor the employee manual create
or are intended to create a promise or
representation of continued employ-
ment that would carve out an excep-
tion to the employment at will doc-
trine.

Finally, your client may need ini-
tial and continuing advice concern-
ing a myriad of employment laws,
including 1-9 compliance (verification
of identify); the Fair Labor Standards
Act (FLSA); the Family and Medical

Leave Act (FMLA); discrimination
laws including Title VII of the Civil
Rights Act of 1964, the Age Discrimi-
nation in Employment Act (ADEA),
and the Americans with Disabilities
Act (ADA).

While an employment lawyer may
be better suited to advise your client
in depth as to the effect of these laws
on the new business, you should to be
able to recognize how these laws may
impact your client.

Contracts

Your client’s new business may
need basic or more complex agree-
ments to conduct business with its
customers and suppliers. You cannot
always rely on simple form contracts.
You will only be able to see the need
(or lack of need) for the agreements
and terms your client truly needs by
having an understanding of your cli-
ent’s business.

It cannot be overstated: In order
to prepare necessary and appropriate
agreements you must understand not
only what your client will be doing,
but how your client will be doing it.

Intellectual property

In the event your client has de-
veloped a product or service that is
unique, you may need to refer your
client to a patent attorney to take ap-
propriate steps to protect your client’s
intellectual property. Likewise, it is
important to ensure that your client’s

If your client intends that any employees are to be employees
at will, it is important to specify that in any written communication
to the employees, such as job offers.
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new product or service does not in-
fringe on another party’s intellectual

property.

Conclusion

Starting a new business can be an
exciting and stressful time for clients.
As attorneys who provide legal advice
to businesses, we must keep the cli-
ent’s feet firmly on the earth and help
the client make sound decisions that
ensure the business will be a success.
We must listen to our client and un-
derstand not only what functions the
business will perform, but how our
client will accomplish those func-
tions. Only then can we provide the
best advice possible to help our new
client’s business soar.

Endnotes

1. http://www.accessidaho.org/public/sos/
corp/search.html?ScriptForm.startstep=crit
2. http://www.uspto.gov/trademarks/pro-
cess/search/

In order to prepare necessary and appropriate agreements
you must understand not only what your client will be doing,
but how your client will be doing it.

3.ldaho Code § 53-3-101 et seq.
4.ldaho Code § 53-3-1001, et seq.
5.1daho Code § 30-6-Part 1, et seq.

6. See, e.g., ldaho Code §& 72-102(17);
Excell Constr., Inc., v. Idaho Dep’t of Com-
merce and Labor, 145 Idaho 783, 186 P.3d
639 (2008).
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Equity Compensation: Know Your Options

Brandon P.Crane

o paraphrase the Wu-Tang

Clan: cash rules every-

thing around us.! This

is especially true in the

context of a start-up com-
pany. A start-up company will often
find itself in the unenviable position
of requiring a lot of money to prog-
ress to the next level and having very
little money to do so. The formula
for success of a start-up is simply ex-
pressed as: idea + funding + talent
= success. In practice, however, this
equation proves difficult to balance
and requires further calculations be-
fore one can “solve for success?”

One of the biggest questions a
start-up will face is how to attract
talented employees and service pro-
viders when the company is cash-
strapped. One potential solution:
equity compensation. Most start-ups
and lawyers are aware of the concept
of equity compensation, but few ful-
ly understand the implications. It’s
an area of corporate law that touches
upon governance, tax, securities, and
employment among other legal is-
sues. The purpose of this article is
to aid counsel in navigating this very
common but highly complex busi-
ness tool.

Equity compensation is non-cash
compensation that represents an
ownership stake in a company. Most
early-stage companies do not have
enough cash on hand to pay salaries
to their employees, so equity com-
pensation serves as a place-holder for
future monetary value. Take Face-
book, for example. Facebook’s ear-
liest employees were paid in shares
of stock (and six-packs of beer). As
Facebook’s increased over
time, these shares became worth mil-
lions. So while at the time these em-

value

As with many issues facing a start-up, you'll need to walk that fine,
cost-effective line between over-lawyering and
minimizing the company’s risk.

ployees could not pay their rent in
shares, the value of their shares now
more than covers their mortgages.
Equity compensation not only saves
the company money on salaries, it
aligns the employees’ interests with
the company’s: to grow the compa-
ny and increase its value.

Setting the stage

By its very nature, equity is an ab-
stract concept. To avoid further con-
fusion, I will put the theories into
practice using a hypothetical sce-
nario. Your client, John, has started
a company: JohnCo, an Idaho cor-
poration with the goal of building
software that will replace corporate
lawyers. John wants to compensate
his employees with stock and needs
your help. Despite this dreadful
prospect, you have agreed to doom
your entire profession and help John
with JohnCo’s equity compensation.

Curbing the enthusiasm -
knowing the risks

Equity compensation is a mine
field - you will have no idea an is-
sue exists until you step on it, and
by then it is too late. At this point,
many issues cannot be fixed and
those that can be are expensive and
time-consuming. Thus, equity plans

require a great deal of forward think-
ing and educated guessing about the
direction of the company.

Most founders don’t want to
waste the time or the money on a
lawyer to do this right, but they will
thank you in the end. As with many
issues facing a start-up, you’ll need to
walk that fine, cost-effective line be-
tween over-lawyering and minimiz-
ing the company’s risk. Start-ups are
lovingly referred to as “young com-
panies;” and they can certainly act
that way. They will test your bound-
aries and will hate to hear the word
“no” For many lawyers, the most
difficult challenge in establishing
equity compensation is getting the
client to understand the formalities
and the risks associated with not fol-
lowing the generally accepted course
of conduct. But it is your duty to
balance the excitement and impro-
visation of start-up culture with the
long-term goal of creating a clean,
issue-free company. Your client will
love you when you sign off on their
granting stock options without the
“hassle” of getting board approval.
But they will later question your
judgment when an acquirer comes
along and asks why the option grant
was not properly approved.

So, John wants to know why he
can’t just grant stock or stock op-
tions to people. JohnCo has 1 mil-
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lion authorized shares, and John is
currently the sole shareholder with
1,000 shares of JohnCo stock issued
and outstanding. John also happens
to be the sole director, so why can’t
he pass out stock like candy to these
loyal early-stage employees? After
all, there’s enough to go around.
Too often we see founders taking
this approach to equity compensa-
Admittedly, it’s admirable.
John values loyalty and appreciates
that his employees are sacrificing
higher wages with other jobs be-
cause they believe in John’s idea (a
world without corporate lawyers).
But while you may sympathize with
John’s intentions, this is your chance
to explain to John the typical issues
and risks that arise with equity com-
pensation. Of course, in this situa-
tion, pointing out all the problems
will likely further motivate John to
make corporate lawyers obsolete.

tion.

Risk #1: Devaluing JohnCo stock

The economic value of a share
of stock is primarily a function of
(a) the total value of the company,
and (b) the total number of shares
of stock that are outstanding. The
greater the value of JohnCo and the
fewer outstanding JohnCo shares,
the greater value of each individual
share. So let’s say JohnCo is worth
$100,000 and has 1,000 outstanding
shares. Each JohnCo share is worth
$100. Now, let’s say JohnCo has giv-
en out an additional 1,000 shares to
its employees (so the total issued and
outstanding is now 200,000 shares).
Each JohnCo share is then worth
$50. This decrease in value is not
necessarily a bad thing. But if John-
Co later issues stock to raise capital,
the per share value will determine
how many shares of JohnCo stock
will need to be issued in exchange
for the capital. So let’s say JohnCo
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has found an investor (Sam) willing
to put in $100,000.00. In scenario
1 ($100/share), JohnCo will have to
issue Sam 1,000 shares. In scenario
2 ($50/share), JohnCo will have to
issue Sam 2,000 shares. In scenario
2, Sam would now own more of
JohnCo than John. So it’s important
to remember that share value could
affect John’s ownership percentage
in JohnCo.

The more shares that JohnCo is-
sues, the lower the per share value.
The lower the per share value, the
higher the percentage dilution for
each shareholder during a financing
event. Now, the risk of percentage
dilution should not cause JohnCo to
act miserly with its employees. You
don’t want to advocate a Dickensian
compensation structure. Instead,
the best practice is to set aside an
“equity pool” An equity pool is a
certain percentage of JohnCo stock
that is used for employee compensa-
tion only. So, for example, if JohnCo
has 1,000,000 authorized shares of
common stock, JohnCo might set
aside 150,000 shares as its equity
pool. This means that JohnCo will
not issue more than 150,000 shares
to employees. Not only does this
curb percentage dilution, but it is
also something most venture capi-
talists will require during a funding
round. As a general rule of thumb,
roughly 15% to 20% of JohnCo com-

mon stock should be set aside for
the equity pool. As explained below,
this is one of the few times in which
percentages should be used when
discussing equity compensation.

Risk #2: The promise of a percentage

Unfortunately, many founders
treat equity compensation less like
salary and more like an ownership
stake. To be fair, it does represent
ownership. However, this should
not be the driving force behind the
equity grant. Each share has some
inherent value that the employee or
service provider is receiving in lieu
of cash,and each equity grant should
be treated as such.

Let’s reluctantly assume that
John comes to you and says, “I prom-
ised Jane 2% of the company as part
of her compensation package?” Pre-
pare yourself to yet again add fire
to John’s crusade against corporate
lawyers by asking a bunch of “an-
noying” questions. It is nice of John
to make Jane a 2% owner of JohnCo.
But what does this mean for Jane
over time? If JohnCo issues more
shares to raise capital, every current
shareholder’s ownership percent-
age, including Jane’s, will decrease.
Is JohnCo required to provide her
more shares in order to maintain
her 2% ownership? Must JohnCo do
this upon every issuance of stock?

Equity compensation not only saves the company money on salaries,
it aligns the employees’ interests with the company’s:
to grow the company and increase its value.



Percentages are 100% uncertain.
The problem is that the parties often
fail to clearly state (a) when the per-
centage is measured, and (b) whether
the parties intend for the percentage
to remain fixed over time. The best
way to avoid this is to always have
JohnCo discuss company ownership
in terms of the number of shares and
not as a percentage.

If John brings you an offer let-
ter with a percentage rather than a
fixed number, you should arrange
a conference between John, Jane,
and yourself as soon as possible to
nail down the intent of the parties.
It might make for an awkward few
weeks between John and Jane, but it
is better than explaining to investors
that Jane will be issued stock in ex-
change for nothing so as to keep her
2% ownership.

Practice Tips: Hooray for
409A, yippee for 83(b)

Like most non-tax lawyers, my
eyes glaze over at the mention of tax
law and my comprehension skills be-
come borderline incompetent. I've
learned to survive this mental lapse
with the auto-generated response:
“You should consult a tax attorney?
However, there are two important
tax issues uniquely tied to equity
compensation that any lawyer rep-
resenting a start-up must learn to
embrace: 409A valuation and 83(b)
elections. If you can explain these
two issues, you are doing JohnCo a
huge favor.

409A: Everything is worth something

Section 409A of the Internal Rev-
enue Code requires all equity awards
to be issued at fair market value®
This does not mean each employee
needs to pay for his equity, it sim-
ply requires that both parties to the

transaction recognize that the shares
have an objective inherent value. In
the pre-409A days, a company could
make its own determination as to
the fair market value of the com-
pany’s stock. These days, companies
are liable for excessive penalties if
their fair market valuation is wrong.

Section 409A provides a safe har-
bor to a company by assuming its
valuation is correct if the company
uses a professional valuation firm to
determine the fair market value. If
the company does not use a profes-
sional valuation firm and the IRS

Your best practice is to make sure
that each equity award
notice contains a blank for the
fair market value per share as of
the grant date. There is always a
fair market value per share, even
if it'’s a fraction of a penny.

comes calling, the company will
bear the burden of proving the ac-
curacy of its valuation. This does
not mean that every company has to
shell out thousands of dollars to hire
a professional valuation firm. But
it is important that each company
fairly and accurately value its stock.

Bear in mind that an equity grant
It is typically
taxed at ordinary income tax rates

is taxable income.

to the extent the value of the stock
when received exceeds the amount
paid for the stock. “But;’ John might
reason, “when we first started I gave
Jane a bunch of stock for free, so the

value was $0” In reality, this is the
equivalent of unreported income
and puts both Jane and JohnCo at
risk. Your best practice is to make
sure that each equity award notice
contains a blank for the fair market
value per share as of the grant date.
There is always a fair market value
per share, even if it’s a fraction of a
penny. If “$0” is written next to this
blank, you are potentially looking at
serious 409A issues.

83(b) Elections: Pay taxes
today for equity tomorrow

As stated above, the receipt of
stock is considered income and nor-
mally taxed at ordinary income tax
rates. The operative word in that
previous sentence is “receipt;’ which
can be an amorphous concept when
it comes to equity compensation. If
an equity award is subject to a sub-
stantial risk of forfeiture and set to
vest at a later date, the taxable event
is delayed until the risk of forfeiture
lapses (z.e., when full rights over the
stock are received). In these cases,
the shareholder will recognize tax-
able income on each vesting date
equal to the amount the fair market
value of the stock as of the vesting
date exceeds the purchase price paid.

So if JohnCo grants a restricted
stock award to Jane for a purchase
price of $0 that is subject to time-
based vesting over a period of four
years, Jane will recognize taxable
income upon each vest equal to the
fair market value of the portion of
fully vested shares. To further illus-
trate, if after 100 shares fully vest to
Jane after a year, and the fair market
value per share is $1, Jane has taxable
income of $100 (Jane’s purchase
price was $0). If JohnCo’s value goes
up each year (and with an idea like
eliminating corporate lawyers, why
wouldn’t it?), then Jane’s taxable in-
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come will increase upon each vest-
ing. Jane might find herself actu-
ally rooting for JohnCo’s value to go
down so as to avoid the increased tax
liability.

As a way of avoiding any in-
creased tax liability, Jane has the
option of timely filing an 83(b)
election with the IRS®. An 83(b)
election means that Jane is electing
to pay tax at the time the stock is
granted in an amount equal to the
amount by which fair market value
of the stock at the time of the grant
(rather than at the time of vesting)
exceeds the purchase price. So, rath-
er than watching her tax liability go
up each year as the company grows,
Jane will pay taxes on the fair market
value per share at the time of grant.
JohnCo will also prefer the 83(b)
election, as this eliminates the risk
of JohnCo owing withholding and
payroll taxes in the future of an un-
known amount as the shares vest.

The 83(b) election must be made
within 30 days of the grant (or, in the
case of an option, within 30 days of
the exercise date). It is good practice
to always make sure your client in-
cludes an 83(b) election form with
each equity award subject to forfei-
ture. This way, there won’t be a mad
scramble a month later to file the
83(b) election.

Risk #4: Losing security
over JohnCo’s securities

Always, always keep in mind that
equity for services is still a security,
and as such it must either be regis-
tered or exempt from registration.
For a start-up, anything that poten-
tially requires the registration of its
stock will effectively bankrupt the
company. It’s important for a start-
up to not only ensure its grant of eq-
uity compensation is exempt from
registration, but that the employee
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When working with a client’s equity compensation, formality is king.
The plan must be approved by the board and adopted by the
shareholders, each award must be in writing and approved by the plan
administrator (typically the board) prior to the grant date, etc,, etc...

is not doing anything with the stock
that could cause the company to lose
out on its safe harbor exemptions.

Most start-ups rely on Rule 701
of the Code of Federal Regulations
under the Securities Act of 1933 as
their principal exemption when of
fering equity compensation. Rule
701 allows a company to offer eg-
uity to its employees under a written
benefits plan if, during any consecu-
tive 12-month period, the aggregate
sales price or amount of equity sold
does not exceed the greater of: (i) $1
million; (ii) 15% of the total assets of
the company measured at the most
recent balance sheet; or (ii1) 15% of
the outstanding amount of the class
of equity being offered measures at
the most recent balance sheet.

While you are not required to be
a securities lawyer to handle equity
compensation issues, it is important
that you (and your client) under-
stand that you are dealing in secu-
rities and these securities must be
treated with care. This is why most
equity incentive plans include rights
of first refusal and repurchase rights
that restrict the employee-sharehold-
er from transferring shares.

Equity compensation
is a black tie affair
When working with a client’s eq-

uity compensation, formality is king.
The plan must be approved by the

board and adopted by the sharehold-
ers, each award must be in writing
and approved by the plan adminis-
trator (typically the board) prior to
the grant date, etc., etc... In most
start-ups, no one cries foul over in-
formally approved grants during
operation of the company. Instead,
any failure to abide by these formali-
ties will rear its ugly head during a
financing or acquisition event. No
lawyer wants to explain to her cli-
ent that the purchase price for the
company has been reduced because
of potential 409A issues or because
a grant wasn’t properly approved.
And no founder wants to go back
to her board to ask them to retroac-
tively approve various stock grants
or even an equity plan itself. Not
only does this look unprofessional,
the board may question whom you
really represent: the founder of the
company (spoiler: you represent the
company). You reduce these risks by
having a plan and sticking to it.
When I raise these equity com-
pensation issues with start-ups, most
look at me as if I'm trying to scare
them into paying for unnecessary le-
gal work. Start-ups are reluctant to
pay the costs associated with creat-
ing and maintaining a solid equity
compensation plan. But what you
don’t handle at the beginning will
come back to haunt you in the end.



When Google wants to buy JohnCo
for millions and Jane, the ex-employ-
ee of JohnCo, comes back 4 years af-
ter she left JohnCo seeking her 2%
ownership, the company will wish
they had handled these issues at the
beginning. It is not uncommon for
equity compensation issues to cost a
company millions of dollars in a sale
(and thousands in legal fees).

As the lawyer for the start-up, your
best plan is to have a standard equity
compensation packet complete with
a plan, form board consents to award
grants, form award notices, and an
83(b) election form. This will allow
you to maintain the formalities that
will reduce your client’s risk and to
be more cost-effective by reducing
work associated with equity awards
to simply filling out the necessary
forms. Start-ups need a legal guide,
not a legal yessman. They will ap-
preciate your professional approach

and the fact you make them conduct
themselves “like a real company?
And who knows, maybe your value-
add to JohnCo’s equity compensa-
tion plan will be enough to convince
John that corporate lawyers aren’t

such a bad thing.
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“Is the Trustee Really my New Business Partner?!”
Chapter 7 Bankruptcy Trustees and Membership/Shareholder Interests

Matthew T. Christensen

ho has the authority
to direct the activi-
ties of a company or
corporation after a
Chapter 7 bankrupt-
cy estate is created? The member/
debtor might believe that he retains
the right to continue to operate or
wind-up the business and make dis-
tributions. The Chapter 7 Trustee,
however, has significant rights to “in-
terfere” This article examines how
the bankruptcy court in Idaho is
dealing with these issues by analyz-
ing a line of court cases to determine
that the Chapter 7 Trustee could act
as a new business partner (or even
the owner of the business) when a
debtor files a Chapter 7 bankruptcy.

The history of Guginov.
NELMAP, LLC (In re Wallace)

Leonard Wallace wanted own-
ership of a cattle-product patent.
He knew of a company, owned by
Norman and Rodney Hayes, which
owned the patent, and Wallace in-
vested a significant sum of money
in a membership interest in that
company. Later, Wallace alleged that
Hayes had embezzled money from
the company, and Wallace decided
to sue Hayes to try and recover some
of the funds. Hayes counterclaimed
by arguing that Wallace himself had
infringed on the patent. An arbitra-
tor awarded Hayes damages in excess
of $2.5 million.

Wallace appealed this arbitra-
tion award, and spent the next few
years in various Montana and Ida-
ho courts litigating the ownership
of the patent and the arbitration
award against him. While the litiga-

34 The Advocate - June/July 2014

As a significant portion of the Wallaces' valuable assets were
transferred into this web of companies, Gugino asserted
the bankruptcy estate’s interest in those companies.

tion progressed, Wallace decided to
protect his other assets and created
a complicated web of corporations,
limited liability companies, and re-
vocable trusts to own his other real
estate and valuable assets.

Ultimately, Wallace (together
with his wife) filed bankruptcy in
the District of Idaho, and their case
ended up in a Chapter 7 proceeding,
with Jeremy J. Gugino appointed as
their Chapter 7 Bankruptcy Trustee.!
As a significant portion of the Wal-
laces’ valuable assets were transferred
into this web of companies, Gugino
asserted the bankruptcy estate’s in-
terest in those companies. Wallace
questioned, however, the actual
interest that the estate held in the
companies. To determine the es-
tate’s interest in the companies, the
bankruptcy court turned to a line of
bankruptcy cases, largely from other
districts, which had previously de-
termined the extent of a bankruptcy
estate’s interest in companies owned
by debtors when they file bankrupt-
cy petitions.

Background cases

In re Albright*

Ashley Albright was the sole
member and manager of Western

Blue Sky, LLC, on the day she filed
a Chapter 7 bankruptcy petition
in the District of Colorado. Under
Colorado law, a membership inter-
est in a limited liability company is
personal property, and therefore her
Western Blue Sky interest became
property of her bankruptcy estate.?
Western Blue Sky owned certain
unencumbered real property. The
Chapter 7 Trustee sought to manage
Albright’s interest in Western Blue
Sky by selling the real property and
dissolving the company.

Albright argued that as a repre-
sentative of her creditors, the Chap-
ter 7 Trustee had only the same tools
a creditor would have — a charging
order against distributions made
from the company but not manage-
ment of the company itself. The
bankruptcy court ruled, however,
that, because the Western Blue Sky
interest was personal property, own-
ership of that interest transferred to
the bankruptcy estate automatically
upon the filing of the bankruptcy
petition.

Further, the court ruled that a
charging order was to protect other
members of a limited liability com-
pany from being forced to deal with
new members. Because there were



no other members of Western Blue
Sky, a charging order would serve no
purpose. As the sole member of the
company, the bankruptcy trustee was
the only individual with the author-
ity to liquidate assets and dissolve
the company and had full authority
to take those steps.

In re A-Z Electronics, LLC*

Ron Ryan and his wife were
100% owners of A-Z Electronics,
LLC, when they filed a Chapter 7
bankruptcy petition on November
21, 2003. While their individual
Chapter 7 case was still open, Ryan
caused A-Z Electronics, LLC, to file
its own Chapter 11 bankruptcy pe-
tition. Ryan signed all documents
related to the Chapter 11 petition.
The United States Trustee moved to
dismiss the Chapter 11 case, argu-
ing that the only individual with the
ability to authorize the filing of the
Chapter 11 petition was the Chapter
7 Trustee, Lois Murphy, and that she
had not authorized the filing.* Cit-
ing Albright, Judge Terry L. Myers,
Chief Bankruptcy Judge for the Dis-
trict of Idaho, agreed and dismissed
the Chapter 11 petition.

Fursman v. Ulrich
(In re First Protection)®

On the same day that David and
Laura Fursman filed a Chapter 11
petition, they caused their 100%
owned company, First Protection,
Inc., to file its own Chapter 11 peti-
tion. The two cases were later con-
solidated. At the time of their filing,
the Fursmans were also the 100%
owners of Redux Development, LLC
(“Redux”). Redux, in turn, owned
certain real property and a 2002 Ca-
dillac Escalade: these assets had a to-
tal asserted value of $340,000.

During the Chapter 11 portion
of the cases, the Fursmans trans-
ferred 50% of their interest in Redux

to Mrs. Fursman’s mother, Gale
Thompson. In return, Thompson
agreed to “loan” Redux funds as
agreed upon by her and the Furs-
mans, so Redux could develop the
real property it owned. Thompson
ultimately loaned Redux approxi-
mately $70,000, the vast bulk of
which was used to pay the Fursmans’
personal expenses, not any develop-
ment of the Redux property.

The cases were later converted to
Chapter 7 proceedings, and a Chap-
ter 7 Trustee was appointed. The
Chapter 7 Trustee sought to recover
the 50% interested in Redux that the
Fursmans had transferred to Thomp-
son.” The bankruptcy court ordered
that the Trustee could recover the
interest. The Fursmans appealed the
bankruptcy court’s decision to the
Ninth Circuit Bankruptcy Appellate
Panel.?

The Fursmans argued on appeal
that the only thing of value held by
the estate was the economic rights in
Redux, not the management rights
they had previously held. The Fur-
smans’ argument was based on Ari-
zona state law and the language in
Redux’s operating agreement which
stated that after the transfer of the
interest from the Fursmans to the
bankruptcy estate, the bankruptcy
estate’s interest was simply as an as-
signee.

The Ninth Circuit BAP disagreed
with the Fursmans’ position.” The
BAP stated that certain portions of
the Bankruptcy Code made those
provisions of the operating agree-
ment and Arizona state law ineffec-
tive against the bankruptcy estate.
Specifically, the BAP cited section
541(c)(1)(A)" of the Bankruptcy
Code and found that this section

overrides both contract and
state law restrictions on the
transfers or assignment of
Debtors’ interest in Redux in
order to sweep all their inter-
ests into their estate ... As a
result, the trustee was not a
mere assignee, but stepped into
Debtors’ shoes, succeeding to
all of their rights, including the
right to control Redux.

As a result, the bankruptcy trust-
ee was able to recover the entire in-
terest, and liquidate and dissolve the
company."

Mouwitz v. Fiesta Investments, LLC
(In re Ehmann)"

Movitz presents a new wrin-
kle — a multi-member limited
liability company. At the time
of his bankruptcy filing, Gregory
Ehmann owned a minority interest
in Fiesta Investments, LLC (“Fiesta”).
Ehmann’s parents had created Fiesta
as a tax-shelter and “to accumulate
investments for the benefit of [their]
children after [the parents’] deaths?”

Fiesta moved to dismiss the Complaint, arguing that the Trustee
simply held economic rights in the company and did not have
the authority to seek judicial dissolution of the company.
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All of the members of Fiesta were
related to Ehmann. Shortly after
Ehmann’s bankruptcy case was filed,
Fiesta received an influx of $837,000
in cash when one of its assets was
sold. Additionally, it had regular
quarterly income from its other as-
set,a 25% interest in a different com-
pany. Fiesta would regularly “lend”
the other members of the company
funds (in excess of $374,000), gifted
$42,500 to one member, and re-
deemed another member’s interest
for $124,000."

The bankruptcy trustee filed a
complaint against Fiesta, seeking a
declaration that the Trustee had the
status of a member in Fiesta, a de-
termination that the assets of Fiesta
were being wasted, misapplied or
diverted for improper purposes, and
an order for dissolution and liquida-
tion of Fiesta or the appointment of
a receiver for Fiesta. Fiesta moved to
dismiss the Complaint, arguing that
the Trustee simply held economic
rights in the company and did not
have the authority to seek judicial
dissolution of the company. Fiesta
based its position on the argument
that the Fiesta operating agreement
was an “executory contract, and
therefore the restrictions in the op-
erating agreement on transferring
one’s interest were enforceable.'

The bankruptcy court disagreed
with Fiesta’s argument, stating that
the operating agreement in this case
was not an executory contract, and
therefore the membership interest
became property of the estate pur-
suant to Section 541." Because the
Trustee could prove facts to support
his Complaint, the motion to dis-
miss was denied. The court went on
to recite the various remedies that
would be available to the Trustee
(and included all of those originally
sought by the Trustee). The parties
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later settled the case, which resulted
in a 100% payment to Ehmann’s
creditors.

Idaho’s decisions

In re Hoyle'®

Richard Hoyle owned a myriad
of properties, many in his own name.
Two significant parcels of real prop-
erty, however, were owned through
limited liability companies in which
he was the sole member — Brund-
age Inn, LLC, and Hoyle Investment,
LLC. After his Chapter 11 bankrupt-

The concepts in these cases
could still be used to argue that
the Chapter 7 Trustee has the
same rights the debtor held
pre-petition (i.e., the Trustee
could attend meetings and
even vote on issues presented
for votes).

cy was converted to Chapter 7, the
Chapter 7 Trustee sought confirma-
tion from Judge Myers that she had
100% authority over the two LLCs.

Citing the various decisions dis-
cussed herein, Judge Myers issued an
oral opinion, specifically ruling that
“Hoyle’s 100% membership interest
in the two single member LLC’s ... 1s
property of the estate and the Trust-
ee is entitled to both the economic
interest and the right to control and
management of those entities”"” The
Trustee then took over the entities,
and liquidated the property owned
by Hoyle Investment, LLC."

Gugino v. NELMAP, LLC
(In re Wallace)"’

Reviewing each of these cases,
Judge Myers ruled that Gugino had
full authority to liquidate assets of
the Wallace’s entities and make dis-
tributions to the bankruptcy estate
through winding-up the business of
the entities. Gugino has done just
that: he has replaced the Wallaces as
managers or officers of the various
entities and sold the assets of the en-
tities. Gugino is now in the process
of winding up and dissolving the
entities and making distributions to
the bankruptcy estate.

Conclusion

As to single-member companies
or single-shareholder corporations,
the Chapter 7 Trustee becomes the
sole person with authority to direct
the activities of those companies af
ter a Chapter 7 bankruptcy estate
is created. Of course, the Chapter
7 Trustee must still comply with
all relevant state law and operating
agreement® procedures for winding
up the business of the company and
making distributions.

What remains less clear is the
Chapter 7 Trustee’s authority over
multi-member companies or corpo-
rations. The concepts in these cases
could still be used to argue that the
Chapter 7 Trustee has the same rights
the debtor held pre-petition (i.e., the
Trustee could attend meetings and
even vote on issues presented for
votes). However, the executory con-
tract or charging order analysis may
hold much greater sway in a multi-
member situation.

In any case, if a soon-to-be chap-
ter 7 debtor holds any membership
or shareholder interests at all, that
debtor (and any attorneys involved
for the debtor or the companies)
should take a hard look at the com-



panies, and evaluate whether they
are at risk of “interference” by their
new partner and/or owner — the
Chapter 7 Trustee.

Endnotes

1. When a debtor files bankruptcy, a
bankruptcy estate is created. In a Chap-
ter 7 bankruptcy case, a Trustee is ap-
pointed as the representative of the
bankruptcy estate.

2. In re Albright, 291 B.R. 538 (Bankr. D.
Col. 2003).

3. Colo. Rev. Stat. §7-80-702; 11 US.C.
§541(a)(1).

4. In re A-Z Electronics, LLC, 350 B.R. 886
(Bankr. D. Idaho 2006).

5. A-Z Electronics also suffered from a
lack of briefing from either party, and
the Debtor did not even file a written re-
sponse to the Motion. Additionally, nei-
ther party produced any documentary
or testimonial evidence at the hearing
on the Motion to Dismiss, instead simply
relying on what had actually been filed
in the case. A substantial issue may have
arisen if Ryan had argued that he was
the manager of the LLC; had never been
replaced as manager; and had author-
ity, pursuant to the company Operating
Agreement and as the manager, to au-
thorize a bankruptcy petition.

6.440 B.R. 821 (9th Cir. BAP 2010).

7. See 11 US.C. §549, which allows a
Chapter 7 Trustee to recover property
that was transferred during the penden-
cy of a Chapter 11 case, if it was trans-
ferred without proper authorization.

8. The Ninth Circuit Bankruptcy Appel-
late Panel is an alternative court for ap-
peals from bankruptcy court decisions.
In the Ninth Circuit, all appeals from
bankruptcy court decisions are automat-
ically referred to the BAP, unless a party
opts out of having the BAP hear the ap-
peal, in which case the appeal reverts
back to the District Court. A large por-
tion of bankruptcy appeals are handled
by the BAP, who hear cases in panels of
three judges. All six BAP judges are also
sitting bankruptcy judges throughout
the Ninth Circuit, and are appointed for a
seven-year term as a BAP judge (subject
to a three-year extension).

9. Judge Jim D. Pappas, Idaho’s other
bankruptcy judge, sat on the BAP panel
that decided Fursman v. Ulrich.

10. 11 U.S.C. §541(c)(1)(A) provides that
“an interest of the debtor in property
becomes property of the estate ... not-
withstanding any provision in an agree-
ment, transfer instrument, or applicable
nonbankruptcy law that restricts or con-
ditions transfer of such interest by the
debtor”

11. It appears that, notwithstanding the
asserted value, the real property owned
by Redux was actually valued at less
than $40,000.00.

12. 319 B.R. 200 (Bankr. D. Ariz. 2005).
This opinion was later withdrawn at the
request of the parties. See Movitz v. Fi-
esta Investments, LLC (In re Ehmann), 337
B.R. 228 (Bankr. D. Ariz. 2006).

13.Inthe original factual recitation in the
opinion, after citing these various pay-
ments, the bankruptcy judge foreshad-
ows his coming opinion: “[The] outflow
of over half a million dollars does not
seem to be consistent with the original
goal to accumulate investments for the

benefit of our children after our deaths!
319 B.R. at 202.

14. Compare 11 US.C. 365(e) with 11
U.S.C. §541(c)(1)(A). In the Ninth Circuit,
a contract is executory if the obligations
of both parties are so far unperformed
that the failure of either party to com-
plete performance would constitute a
material breach and thus excuse the
performance of the other. See Unse-
cured Creditors’ Comm v. Southmark Corp
(In re Robert Helms Constr. And Dev. Co.,
Inc.), 139 F.3d 702 (9th Cir. 1998) (citing
Vern Countryman, Executory Contracts
in Bankruptcy, Part 1, 57 MiNN L. Rev. 439,
460 (1973)).

15.The court’s decision was largely based
on a review of the operating agreement
atissue, and the fact that the Debtor was
not a manager of the company and had
virtually no obligations under the oper-
ating agreement - just rights. See 319
B.R. at 204-05.

16. District of Idaho Bankruptcy Case No.
10-01484-TLM.

17. As Judge Myers’ decision was an
oral ruling, no written decision on the
initial motion exists. However, Hoyle

The Ninth Circuit Bankruptcy
Appellate Panel is an alternative
court for appeals from
bankruptcy court decisions.

!

later sought clarification of Judge Myers
opinion, which resulted in a written or-
der confirming the previous oral ruling.
See Case No. 10-01484-TLM, Summary
Order dated April 4, 2013.

18.The Trustee later determined that the
assets held by Brundage Inn, LLC, did not
exceed the liabilities of the company,
and she abandoned the bankruptcy es-
tate’s interest in that company.

19.13.2 IBCR 61 (Bankr. D. Idaho 2013).

20. Although, as the sole member, the
Trustee has the sole ability to amend the
Operating Agreement if necessary.
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Hot Topics and Important Considerations for Retirement Plan Fiduciaries

John C. Hughes

here is a tremendous

amount of activity affect-

ing retirement plan fidu-

ciaries. Existing fiduciary

rules and recent develop-
ments profoundly impact any com-
pany that maintains an ERISA-cov-
ered retirement plan (big or small),
such as a “401(k)” plan, as well as
many of the individual employees
who work with those plans.!

It is critical that plan fiduciaries
recognize their fiduciary status and
duties, comply with the existing and
developing laws, and take appropri-
ate action in order to avoid potential-
ly significant liabilities. This article
will define fiduciaries, discuss how
fiduciaries should act, and analyze
new regulations affecting fiduciaries
and plans, as well as provide an over-
view of litigation, plan contribution
deposit, and target date fund issues.
Finally, the article will summarize
some recent government activities
and other issues affecting the retire-
ment planning industry.

Who is a fiduciary?

A fiduciary for ERISA purposes
includes anyone who:
» Exercises any discretionary author-
ity or control with respect to the
management of a plan or the dispo-
sition of plan assets;
 Has any discretionary authority or
responsibility with respect to the ad-
ministration of a plan;?
o Is named as a fiduciary in the plan
document;* or
* Renders investment advice for a fee
or other compensation, directly or
indirectly, with respect to any mon-
ies or property of a plan, or who has
any authority or responsibility in
that regard.’
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Most fiduciaries will not be able to satisfy the prudent expert rule
without the advice and involvement of those with the requisite
knowledge and experience.

Fiduciaries typically include a com-
pany’s owner(s), President, Chief
Executive Officer, Chief Financial
Officer, General Counsel, Human
Resources Director, Controller, the
company itself, and anyone serving
on a plan committee.

How must fiduciaries act?

Fiduciaries must discharge their
duties solely in the interest of plan
participants and beneficiaries for the
exclusive purpose of providing ben-
efits, and defraying the reasonable
expenses of administering a plan.*

Fiduciaries must follow the “pru-
dent expert” rule. This means that
they must act with the care, skill,
prudence, and diligence under the
circumstances that a prudent person
“acting in a like capacity and famil-
tar with such matters would use in
the conduct of an enterprise of like
character and with like aims?”” Most
fiduciaries will not be able to satisfy
the prudent expert rule without the
advice and involvement of those
with the requisite knowledge and
experience. Accordingly, the reten-
tion of investment, administrative,
and legal experts is vital.

Fiduciaries must also act in accor-
dance with the documents and in-
struments governing a plan.® Finally,
fiduciaries are charged with diversi-
fying investments so as to minimize
the risk of large losses.’

What consequences could result
from fiduciary breaches? Why do
| or my clients care?

Fiduciaries are personally liable
for losses to a plan that results from
breaches of their fiduciary duties."
There is also the possibility of gov-
ernment imposed monetary sanc-
tions, removal from fiduciary status,
criminal charges, excise taxes, and li-
ability for attorney fees." Fiduciaries
may be held liable for the breaches
of their co-fiduciaries."

Hot topics affecting plan fiduciaries

There is an unprecedented level
of activity impacting fiduciaries.
There are many new rules, increased
civil litigation by plan participants
against fiduciaries, and increased
and substantial enforcement efforts
being undertaken by the U.S. De-
partment of Labor (“DOL”). Some
of those topics and issues are sum-
marized below.

Fee disclosure regulations
and initiatives

Plan assets are used to pay many
fees and expenses; primarily, fees and
expenses related to plan administra-
tion and plan investments. Over
the last several years, the DOL has



placed great emphasis on fee disclo-
sure. The main objective is to edu-
cate and inform plan fiduciaries and
plan participants about the fees and
expenses that are paid by a plan. The
following three initiatives fall under
this topic of Fee Disclosure Regula-
tions and Initiatives:

The New 404a-5 Regulations. In
mid-2012, the “404a-5” regulations
became effective. The 404a-5 regula-
tions require plan sponsors (i.e., the
companies maintaining retirement
plans) to provide annual and quar-
terly written disclosures to plan par-
ticipants.” The 404a-5 disclosures
generally require explanations rela-
tive to plan administration, expens-
es, and investments." The aim is to
assist plan participants in making
informed decisions about how they
invest their plan accounts.

In order to fulfill their responsi-
bilities, it is important that fiducia-
ries ensure that the regulatory man-
dated topics are properly covered
in the written disclosures, and that
those disclosures are timely distrib-
uted to participants by permissible
means. In general, the disclosures
must be delivered by First Class U.S.
Mail or in accordance with DOL
guidance regarding electronic deliv-
eries. Delivering required commu-
nications to plan participants elec-
tronically is not as simple as post-
ing to a website or shooting out an
email. There are specified rules that
must be followed."

The 404a-5 regulations are only
applicable to plans that allow par-
ticipants to direct their own invest-
ments (which includes the vast ma-
jority of your common 401(k) and/
or “profit sharing” plans).

The New 408(b)(2) Regulations.
Also in mid-2012, the “408(b)(2)”
regulations became effective. The

408(b)(2) regulations require certain
entities hired to provide services to
a plan to provide specified written
disclosures and explanations to plan
fiduciaries.'®

The 408(b)(2) disclosures must
generally explain the services that
providers furnish to a plan and the
compensation they receive from all
sources relative to those services."”
This might seem odd; however, the
arrangements entered into by fidu-
ciaries and those entities and per-
sons providing services to a plan are
often very complicated and are not
understood by the fiduciaries, thus
prompting the need for these regula-
tions.

Plan fiduciaries are charged with
analyzing and understanding the
408(b)(2) disclosures and explana-
tions so they may make an assess-
ment that the arrangement is reason-
able. Failure to do so will constitute
a fiduciary breach (and also give rise
to a “prohibited transaction”).

The types of service providers
that must make 408(b)(2) disclo-
sures are generally investment pro-
viders, recordkeepers, consultants,
and third party administrators. The
service providers are required to ad-
vise of all sources of compensation,
directly from the plan or indirectly
from others.”® Indirect compensa-
tion is common and is perhaps the

crux of these regulations because the
relationships and amounts at issue
are often not apparent.

In March 2014, the DOL issued
proposed changes to the 408(b)
(2) regulations in an effort to fur-
ther simplify the information that
the service providers are furnish-
ing to plan fiduciaries.”” This was
prompted in part by the perception
that many service providers were
continuing to hide the ball relative
to the actual services they are provid-
ing and the compensation they are
receiving, which in turn prevented
plan fiduciaries from understanding
the arrangements and fulfilling their
responsibilities.

The DOL has been requesting
the 408(b)(2) disclosures during au-
dits and investigations. Accordingly,
fiduciaries should be sure to keep
copies of the disclosures on hand,
and should be ready to assert that
they have reviewed and understand
the disclosures.

Revisions to Schedule C of Form
5500. Most ERISA-covered plans are
required to complete and file an IRS
form every year known as the Form
5500. It is like an annual tax return
for a benefit plan. The filing is re-
viewed by the IRS and the DOL.

In the past few years, there have
been substantial revisions to Sched-
ule C of Form 5500. The revisions

Delivering required communications to plan
participants electronically is not as simple as posting
to a website or shooting out an email.
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require plan sponsors to report to
the DOL and IRS much information
about the fees and expenses paid
with plan assets.

Caution should be exercised
in completing Schedule C. Often,
employers are under the mistaken
impression that it is their service
providers attesting to the accuracy
of this information when in fact it
is the plan sponsor who signs the
Form 5500 under penalty of perjury
and submits it to the government.
Consequently, it is critical that the
information on Schedule C, and the
rest of the Form 5500, be reviewed
and understood by plan fiduciaries
prior to signature and filing.

Civil litigation relative
to plan expenses

Over approximately the past de-
cade, many class action lawsuits have
been filed against plan fiduciaries on
behalf of plan participants alleging
losses to a plan in the form of exces-
sive fees. There have been varying re-
sults in favor of both sides,and many
questions remain.

Suffice it to say that these cases
(and new filings) are ongoing and
could result in substantial liabilities
to plan fiduciaries. Most notably, the
Eighth Circuit Court of Appeals re-
cently affirmed a multi-million dol-
lar award against plan fiduciaries
for breaches relating to the failure
to monitor service fees (specifically,
a type of administrative fee/service
commonly referred to as “record-
keeping”).?  Several cases have
also recently settled for significant
amounts.

It seems likely that future law-
suits will use a failure to comply
with the new fee disclosure regula-
tions discussed above as a roadmap
in attempting to establish liability
against fiduciaries.
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Late deposit of
employee contributions

DOL regulations require that em-
ployee contributions; for example,
401(k) contributions, be deposited
with the plan as soon as reasonably
practicable following the applica-
ble pay date.* This is a subjective
rule that will vary from employer
to employer depending on their es-
tablished processes and abilities. In
general, it will be difficult for most
employers to justify deposits taking
more than a few business days.

Properly correcting the matter
and reporting such correction on
the required separate statement

to the Form 5500 that must
accompany a “yes” response
(which separate statement is
often overlooked by employers
and their providers) will often
avert governmental inquiry.

The issue of late deposits is typi-
cally an issue of focus in every in-
vestigation conducted by the DOL.
Additionally, there is a question on
Form 5500 that asks whether contri-
butions were not timely transmitted
during the applicable year. When an
employer answers that question with
a “yes, there is a very good chance
of follow up by the DOL. Properly
correcting the matter and report-
ing such correction on the required
separate statement to the Form 5500
that must accompany a “yes” re-
sponse (which separate statement is
often overlooked by employers and
their providers) will often avert gov-
ernmental inquiry.

The correction relative to late de-
posits generally involves the deposit
of lost earnings. The correction also
requires preparing and filing Form
5330 and paying an excise tax. It is
important to understand the rule
and avoid violations in the first place,
but it is equally important to iden-
tify violations and take appropriate
corrective action sooner rather than
later because correcting discrete in-
stances of late deposits will involve
much less work (and cost much less)
than correcting several years of late
deposits.

The rule is often misunderstood
as providing a “safe harbor” allowing
deposits anytime before the 15* day
of the month following the pay date.
There is no such safe harbor; the
funds must simply be deposited as
soon as reasonably practicable under
the circumstances. There is a 7-day
safe harbor rule for plans with fewer
than 100 participants.?

Target Date Funds (and Default Funds)

Target Date Funds (“TDFs”), also
sometimes referred to as “lifecycle
funds, are investment products that
generally contain a mix of fixed in-
come and equity investments. The
mix in a given TDF will change over
time, becoming more conservative
as time goes on; specifically, as the
participants invested in the particu-
lar fund get closer to a targeted re-
tirement age, such as age 65.

The use of TDFs by defined
contribution retirement plans, like
401(k) plans, has become very pop-
ular. In February 2013, the DOL
issued “Target Date Retirement
Funds — Tips for ERISA Plan Fidu-
ciaries”® Fiduciaries would be well
advised to review this guidance. In
general, fiduciaries choosing to uti-
lize TDFs should ensure they under-
stand the characteristics of the par-



ticular TDFs (including the atten-
dant fees and expenses) and establish
a process for ongoing review.

Contributions to a plan must
sometimes be invested in a “default
fund” when a participant has the op-
portunity to direct the investment
of the contributions made on their
behalf, but fails to do so. TDFs are
often used as a plan’s default fund.

Use of TDFs for this purpose is on
the rise given the increased popular-
ity of automatic enrollment and also
the DOLs issues of “QDIA” regula-
tions. The QDIA regulations provide
optional protection to fiduciaries
when they must invest a participant’s
contributions in a default fund.* In
designating a TDF as a plan’s default
fund, fiduciaries should be careful
to ensure that the TDF is in fact a
“qualified default investment alter-
native” as defined under the regula-
tions, and that the other conditions
of the QDIA regulations are satisfied.
If the regulatory conditions are not
fulfilled (which consist of more than
designating a TDF as the QDIA), the
protections may not be attained.

With regard to plan investments
overall, there is discussion about
how to treat nonstandardized invest-
ments under plans, and the DOL is
considering the overall propriety of
“brokerage windows” as an invest-
ment option under plans.

Increased government enforcement
initiatives and focus on process

It is important for plan fiducia-
ries to engage in a “process” in car-
rying out their duties, and to ap-
propriately document that process.
The particular decisions made by
fiduciaries will be more defensible
if the fiduciaries engage in a process
(and document such process). This
can be accomplished by conducting

The increased incidence of investigations has been very noticeable.
In conducting examinations, the DOL routinely requests
copies of meeting minutes.

regular meetings where issues such
as those discussed in this article are
addressed, decisions made, and the
deliberation, compliance efforts,
and decisions documented in an un-
derstandable written form (e.g., in
meeting minutes).

In addition to increased litiga-
tion by plan participants, the DOL
has increased its enforcement ac-
tivities and also its outreach efforts.
The increased incidence of investiga-
tions has been very noticeable. In
conducting examinations, the DOL
routinely requests copies of meet-
ing minutes. While it is not a vio-
lation of law or fiduciary breach to
not keep meeting minutes, it is the
type of item that will demonstrate to
an agent that an appropriate level of
attention is afforded to plan mainte-
nance. The DOL has also recently
requested information about fidu-
ciary training and education.

The current Assistant Secretary
for the Employee Benefits Security
Administration of the DOL, Phyllis
Borzi, has been very proactive in her
outreach efforts in terms of frequent
newsletters, blogs, webinars (and
other speaking engagements), and
even social media aimed at the ben-
efits community including employ-
ers, fiduciaries, and participants.”

Similarly, while focused more on
the favorable tax status afforded to

qualified plans under Section 401(a)
of the Internal Revenue Code, as op-
posed to fiduciary breaches and com-
pliance with ERISA, there has been a
noticeable increase in IRS outreach
and enforcement efforts, as is evident
by its newsletters,* “phone forums,’
and several recent initiatives includ-
ing its 401(k) questionnaire project,
other “compliance check” programs,
and the “EPTA” program. In these re-
gards, the IRS refers frequently to the
concept of “internal controls” Inter-
nal controls are similar to engaging
in process. It generally involves an
affirmative and ongoing reviewing
and assessment of a plan’s compli-
ance with the law. This will include
ensuring that plan documents are
timely updated to comply with the
law, that appropriate policies are in
place (and followed), and that plan
operations are consistent with the
plan documents and the law.

Conclusion

There have long existed compli-
cated laws and regulations govern-
ing plan fiduciaries. It is more im-
portant than ever to recognize those
responsibilities in order to ensure
compliance with the law and avoid
participant
penalties, and other unwanted gov-
ernment involvement. The
affecting plan fiduciaries and retire-

lawsuits, government

issues
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ment plans overall are too numerous
to include in this article, but care-
fully reviewing the issues addressed
in this article will provide practitio-
ners with a good starting point from
which to advise their clients.

Endnotes

1. “ERISA"is the Employee Retirement In-
come Security Act of 1974, as amended.
Various fiduciary rules may also affect
other types of plans including ERISA-
covered welfare plans and non-ERISA
governmental plans. This article focuses
on the rules applicable to ERISA-covered
retirement plans.

2. ERISA Section 3(21).

3.1d.

4. ERISA Section 405(c)(1)(B).
5. ERISA Section 3(21).

6. ERISA Section 404(a)(1)(A).

7. ERISA Section 404(a)(1)(B) (emphasis
added).

8. ERISA Section 404(a)(1)(D).

9. ERISA Section 404(a)(1)(C).
10. ERISA Section 409(a).

11. See generally, ERISA Sections 501 and
502.

12. ERISA Section 405(a).
13.29 CFR § 2550.404a-5(b)(1).
14.29 CFR § 2550.404a-5(c) and (d).

15. See, e.g., DOL Technical Release 2011-
03R.

16.29 CFR § 2550.408b-2(c).
17.1d.
18.1d.

19. See 79 Federal Register 13949 (March
12,2014).

20. Tussy v. ABB, Inc., No. 12-2056 (8th Cir.
Mar. 19, 2014).

21.5ee 29 CFR § 2510.102(a)(1).
22.5ee 29 CFR § 2510.102(a)(2).

23. The publication may be found here
-- http://www.dol.gov/ebsa/pdf/fsTDF.pdf.

24. See 29 CFR § 2550.404c-5.

25. See, e.g., http://social.dol.gov/blog/
getting-it-right/ (a March 21, 2014 blog

discussing a program to assist employ-
ers with their compliance efforts).

26. See, e.g., Retirement News for Employ-
ers, which may be accessed here - http://
www.irs.gov/Retirement-Plans/Retire-
ment-News-for-Employers.
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Global Anti-Corruption Compliance Programs
and the Challenge of Facilitating Payments

Jason E. Prince

Although the U.S. Foreign Corrupt Practices Act (“FCPA”") prohibits

companies and individuals from paying bribes to foreign officials to

obtain or retain a business advantage, it also expressly allows payments

intended to facilitate or expedite a foreign official’s performance of

such “routine governmental actions” as issuing permits and providing

police protection. This article explores the treatment of “facilitating

payments” under U.S. and foreign law, and suggests best practices

for addressing these payments in a company’s global anti-corruption

compliance program.

s U.S.-based Universal

Export Cols (UnivEx)

trade compliance of-

ficer, you have become

accustomed to receiving
phone calls from anxious co-workers
in search of guidance on various
compliance issues. But this particu-
lar call has thrown you for a loop.
Setting down your phone, you look
back over the notes you scribbled
while a sales manager relayed to you
the details of UnivEx’s most recent
dilemma.

Apparently, UnivEx contracted to
ship $1.3 million worth of widgets
to a new customer in the Republic
of Zubrowka by no later than July
28. The shipping containers arrived
at a Zubrowkan port without inci-
dent on July 12, but the goods have
now been stuck in customs for two
weeks. When UnivEx’s third-party
customs broker in Zubrowka visited
the customs office to inquire about
the delay, the lower-level customs of-
ficial on duty yawned and responded
that he still needed to inspect the
goods for compliance with Zubrow-
ka’s customs regulations. Asked how

soon this inspection would occur,
the customs official stated: “That
depends. Right now, I estimate at
least another two weeks. But if you
slip me 10,000 klubecks, I could be
persuaded to conduct the inspection
today” Following this conversation,
the broker immediately contacted
the sales manager, who in turn called
you to ask the following question:
Can UnivEx legally authorize its bro-
ker to make the 10,000 klabeck (i.e.,
$200 U.S. dollars) payment to the
Zubrowkan official and, if so, should
it do so?

The answer to this question is
complicated. On the one hand, the
U.S. Foreign Corrupt Practices Act
(“FCPA”) prohibits companies like
UnivEx from directly or indirectly
paying bribes to foreign officials
to obtain or retain a business ad-
vantage.! At first blush, the 10,000
klibeck payment sounds like a
bribe. On the other hand, the FCPA
contains an express exception for
“facilitating,” “facilitation;” “expedit-
ing” or “grease” payments made to
facilitate or expedite a foreign offi-
cial’s performance of such “routine

governmental actions” as scheduling
inspections related to the transit of
goods.? This exclusion seems to cov-
er the Zubrowkan official’s demand-
ed payment. To further complicate
matters, however, many foreign
countries have laws that prohibit
government officials from receiving,
and private parties from offering,
payments to government officials to
secure their performance of official
duties. Thus, the requested payment
might run afoul of Zubrowkan law.
Even setting aside these legal con-
cerns, UnivEx must still address the
issue of whether, as a matter of com-
pany policy, it wants to oblige the
Zubrowkan official’s extortionate
demand.

Companies that engage in glob-
al business — even those that steer
clear of the infamous Zubrowkan
market — are bound to encounter
similar issues related to facilitat-
ing payments. Indeed, especially in
developing markets, some low- to
mid-level officials automatically ex-
pect such payments in exchange for
performing their non-discretionary
jobs. Accordingly, this article seeks
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to provide a brief overview of the key
U.S. and foreign laws that govern fa-
cilitating payments, as well as best
practices for companies that, like
UnivEx, need to develop an anti-cor-
ruption compliance program that
reduces the risk of running afoul of
those laws.

Overview of the FCPA's
anti-bribery provisions

Enacted in 1977, the FCPA con-
tains two distinct sets of provisions:
(1) the anti-bribery provisions,’
which prohibit companies and in-
dividuals from bribing foreign of
ficials; and (2) the accounting pro-
visions,* which require publicly
traded companies to keep accurate
books and records and to establish
and maintain internal accounting
controls aimed at preventing and
detecting bribery. The Department
of Justice (DQJ) and the Securities
and Exchange Commission (SEC)
share responsibility for enforcing
the FCPA.

The anti-bribery  provisions,
which contain the facilitating pay-
ment exception, sweepingly prohibit
companies (both public and private)
and individuals® from paying, offer-
ing or promising — either directly
or through a third-party intermedi-
ary — anything of value to a foreign
official with the corrupt intent of
obtaining or retaining an improper
business advantage.® To place fa-
cilitating payments in their proper
context, I will address in more detail
three key aspects of the anti-bribery
provisions’ prohibition.

First, the anti-bribery provisions
do not make an exception for de
minimis payments to a foreign offi-
cial. Even a payment of seemingly
minimal value can qualify as a bribe
under the FCPA. For example, in
its 2013 enforcement action against
Helmerich & Payne, Inc. (“H&P”),
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the SEC alleged that H&P made im-
proper payments to Venezuelan cus-
toms officials in the total amount of
only $7,000 over a five-year period.
Yet, the SEC determined those pay-
ments were illegal bribes because
they were allegedly made to avoid
customs inspections and compli-
ance with Venezuelan import/export
regulations.’

Second, the term “foreign official”
includes not only actual government
officials, but also the employees of
government instrumentalities (e.g.,
state-owned or state-controlled com-
panies), public international organi-
zations (e.g., the United Nations),
political parties, political party ofh-
cials, and candidates for political of-
fice.® The term “foreign official” also
is not limited to high-ranking offi-
cials; rather, a bribe paid to a low- to
mid-level foreign bureaucrat consti-
tutes a violation of the anti-bribery
provisions to the same extent as a
bribe paid to a foreign head of state.

Third, the FCPA’s bribery prohi-
bition is zot limited to bribes paid to
foreign officials to obtain or renew a
contract. The U.S. Court of Appeals
for the Fifth Circuit’s 2004 decision
in United States v. Kay rejected such
a limited application of the FCPA,
holding that the FCPA also prohib-
its bribes paid to a foreign official to
secure such improper business ad-
vantages as avoiding the payment of
lawful duties and taxes.’

With these three concepts in
mind, I will now turn to explaining
how the facilitating payments excep-
tion came into existence and why it
has posed a challenge for compli-
ance-minded companies ever since.

The FCPA's facilitating
payments exception

When Congress enacted the
FCPA in 1977, the FCPA’s anti-brib-
ery provisions did not expressly ex-
clude any category of payments to
foreign officials. The FCPA’s legisla-
tive history, however, reflected Con-
gress’s intent to exempt “so-called
grease or facilitating payments;'°
such as “a gratuity paid to a customs
official to speed the processing of a
customs document” or other pay-
ments made to secure “the expedi-
tious performance of similar duties
of an essentially ministerial or cleri-
cal nature”"

In United States v. Kay, the Fifth
Circuit summarized this legislative
history, explaining that “[i]nstead of
making an express textual exception
for these types of non-covered pay-
ments, the respective committees of
the two chambers sought to distin-
guish permissible grease payments
from prohibited bribery by only
prohibiting payments that induce
an official to act ‘corruptly”? In
other words, Congress intended to
probibit payments made to influence

Congress intended to prohibit payments made to influence a
foreign official “ to misuse his official position’and his discretionary
authority,"® but to permit payments that“ merely move a particular

matter toward an eventual act or decision or which do not
involve any discretionary action.”™



a foreign official “to misuse his of
ficial position” and his discretionary
authority,”® but to permit payments
that “merely move a particular mat-
ter toward an eventual act or deci-
sion or which do not involve any
discretionary action'*

During the next decade or so,
companies and individuals who
were subject to the FCPA “experi-
enced difficulty in discerning a clear
line between prohibited bribes and
permissible facilitating payments?'s
Consequently, Congress amended
the FCPA in 1988 to “reflect current
law and Congressional intent more
clearly;*¢ especially with regard to fa-
cilitating payments.

As a result of these 1988 amend-
ments, the FCPA’s anti-bribery pro-
visions expressly “shall not apply to
any facilitating or expediting pay-
ment to a foreign official, political
party, or party official the purpose
of which is to expedite or secure the
performance of a routine govern-
mental action by a foreign official,
political party, or party official?”
The term “routine governmental ac-
tion” includes only actions ordinar-
ily and commonly performed by
foreign officials in connection with:
(1) obtaining permits, licenses, or
other official documents to qualify
to do business in a foreign country;
(ii) processing governmental papers,
such as visas or work orders; (iii)
providing police protection, mail
pick-up and delivery, or scheduling
inspections associated with contract
performance or inspections related
to transit of goods across country;
(iv) providing phone service, power
and water supply, loading and un-
loading cargo, or protecting perish-
able products or commodities from
deterioration; or (v) actions of a
similar nature.'®* Moreover, the term
“routine governmental action” ex-
pressly does not include any decision
by a foreign official to award new
business or to continue business."

Treatment of facilitating
payments by other countries

On November 21,1997, the mem-
bers of the Organisation of Econom-
ic Co-operation and Development
(OECD) and five non-members ad-
opted the OECD Convention on
Combating Bribery of Foreign Pub-
lic Officials in International Business
Transactions (OECD Convention).?
To date, the OECD’s 34 member
countries, as well as six non-member
countries, have adopted the OECD
Convention and implemented leg-

The OECD Convention does not
include an exception for
facilitating payments or,

as referred to in many other
OECD signatory countries,
“facilitation payments.”

islation prohibiting the bribery of
foreign officials.?!

The United States played a cen-
tral role in negotiating the OECD
Convention, ensuring that the con-
vention’s prohibitions are funda-
mentally in accord with the FCPA’s
anti-bribery provisions. That said,
the OECD Convention does not in-
clude an exception for facilitating
payments or, as referred to in many
other OECD signatory countries,
“facilitation payments? Although
the OECD Convention’s official
commentary states that “small ‘facili-
tation’ payments do not constitute

payments made to ‘maintain or re-
tain business or other improper ad-
vantage’ within the meaning of the
OECD Convention,” signatory states
are free to choose whether to permit
or prohibit facilitating payments.

Following the OECD Conven-
tion’s adoption, only ten signatory
states have joined the United States
in enacting anti-bribery legislation
that expressly permits facilitating
payments: Australia, Austria, Cana-
da, Greece, Korea, New Zealand, Slo-
vak Republic, South Africa, Spain,
and Switzerland.”? Twenty-nine sig-
natory states have declined to adopt
such an exception.?

On November 26, 2009, the
OECD issued a report that decried
the “corrosive effect of small facili-
tation payments” and called on the
OECD Convention’s signatories to
“encourage companies to prohibit
or discourage the use of small facili-
tation payments’*  Subsequently,
the United Kingdom rejected the fa-
cilitating payments exception when
it enacted the U.K. Bribery Act of
2010,% Australia called for public
comment in November 2011 on
whether or not to abolish facilitat-
ing payments as a defense to foreign
bribery under the Criminal Code
of 1995, and Canada amended its
Corruption of Foreign Public Offi-
cials Act in June 2013 to repeal the
facilitating payments exception.”

The challenge of
facilitating payments

Despite the global debate about
the permissibility of facilitating pay-
ments, such payments remain legal
under the FCPA. Nevertheless, fa-
cilitating payments still pose a sig-
nificant challenge for U.S. compa-
nies and individuals for at least three
reasons.

First, despite Congress’s attempt
in 1988 to clarify the FCPA’s distinc-
tion between prohibited bribes and
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permissible facilitating payments,
this distinction generally remains
murky. Depending on the circum-
stances, a low- to mid-level foreign
official might be merely performing
a routine governmental action or
she might be exercising discretion-
ary decision-making authority. For
example, there is often a fine line
between paying a foreign customs
official to expedite an inspection of
permissible goods (which is likely
a facilitating payment), and pay-
ing a foreign official to determine
that the goods are permissible for
customs clearance purposes in the
first place (which is likely a bribe).
Furthermore, unlike DOJ and SEC
prosecutors who have the benefit of
analyzing the situation after the fact,
a company’s on-the-ground employ-
ees and third-party intermediaries
often must respond to a foreign of-
ficial’s request for a facilitating pay-
ment on the spot and without the
ability to make a fully informed de-
cision.

Second, even if a company’s pay-
ment to a foreign official indisput-
ably qualifies as a facilitating pay-
ment under the FCPA, that payment
still might violate the anti-bribery
laws of other jurisdictions to which
the company is subject, includ-
ing the laws of the foreign official’s
home country. Thus, a payment to
a foreign official that is perfectly le-
gal under U.S. law could still lead
to criminal or civil penalties for
the company, its employees, and its
third-party intermediaries under for-
eign law. And the only way truly to
get to the bottom of this issue is to
engage foreign country counsel to
opine on whether or not the pay-
ments in question are permissible
under the applicable foreign coun-
try’s law.

Third, the DOJ and the SEC
strongly discourage facilitating pay-
ments. In their November 2012
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Even if a company’s payment to a foreign official indisputably qualifies
as a facilitating payment under the FCPA, that payment still might
violate the anti-bribery laws of other jurisdictions to which the company
is subject, including the laws of the foreign official’s home country.

publication A Resource Guide to the
U.S. Foreign Corrupt Practices Act
(the “FCPA Resource Guide”), the
DOQOJ and the SEC stress the perils
of making facilitating payments and
expressly refer to the OECD’s 2009
report, which urged companies to
prohibit or discourage the use of fa-
cilitating payments.”® Additionally,
in United States v. Westinghouse Air
Brake Technologies, the defendant’s
non-prosecution agreement with the
DQJ characterized as illegal certain
payments that arguably qualified
as facilitating payments under the
FCPA — i.., payments to Indian
government officials to schedule
pre-shipping inspections of prod-
ucts.” In short, the DOJ and the
SEC appear to be attempting to nar-
row the facilitating payment excep-
tion’s scope and will likely afford less
prosecutorial leniency to companies
that fail to prohibit or discourage
such payments.

Anti-corruption compliance
program best practices

In the FCPA Resource Guide, the
DOJ and the SEC state that a com-
pany’s “code of conduct is often the
foundation upon which an effec-
tive compliance program is built)
and that “effective policies and pro-
cedures require an in-depth under-
standing of the company’s business

model, including its products and

services, third-party agents, custom-
ers, government interactions, and in-
dustry and geographic risks”*® Facil-
itating payments are among the risks
that the DOJ and the SEC expressly
advise companies to address when
drafting their anti-corruption com-
pliance policies and procedures.’!
Thus, companies like UnivEx should
adopt, implement, and adhere to an
anti-corruption policy and related
procedures (including training of
appropriate employees and third-
party intermediaries) that address
facilitating payments.

Given the risks associated with
facilitating payments, a company
would be extremely ill-advised to
adopt an anti-corruption compli-
ance policy that provides employees
and third-party intermediaries with
unfettered discretion over whether
and when to make facilitating pay-
ments. Instead, companies should
consider adopting one of the follow-
ing two options:

Option #1: Probibit facilitating pay-
ments under any and all circumstances.
According to a survey conducted by
Trace International in 2009, 34.7%
of the companies surveyed had out-
right banned facilitating payments,*
and anecdotal reports suggest that
this percentage has likely grown
during the past five years. This ap-
proach has the benefits of simplicity
and ease of administration. Rather
than trying to educate employees



and third-party intermediaries about
the subtle distinctions between per-
missible facilitating payments and
prohibited bribes, companies that
select this option can simply ban any
and all payments to foreign officials
that could reasonably be regarded as
bribes. Additionally, this approach
eliminates the need to engage local
counsel in multiple foreign jurisdic-
tions to confirm that each facilitat-
ing payment complies with appli-
cable foreign country laws.

Option #2: Strongly discourage fa-
cilitating payments, permitting them
only under narrow and clearly articu-
lated circumstances. This approach
takes into account the facts that the
FCPA expressly permits companies
and individuals to make facilitating
payments, and that, in certain situa-
tions, a company’s refusal to make a
small facilitating payment can have
significant negative financial conse-
quences. If a company selects this
second option, it should generally
impose at least the following condi-
tions: (1) the company’s compliance
officer must provide advance written
approval of the facilitating payment
based on as much relevant informa-
tion as reasonably possible under
the circumstances; (2) the facilitat-
ing payment must be lawful for
the company, its employees, and its
third-party intermediaries to make
under all applicable anti-corruption
laws, including those of the foreign
country in which the facilitating
payment is made; and (3) the com-
pany must promptly and accurately
record the payment in its books and
records.

Depending on the company’s
anti-corruption risk profile, some
companies may opt for additional
limitations on facilitating payments
(e.g., strict dollar limits), while oth-
ers may adopt a more flexible, case-
by-case approach with appropriate
checks and balances. The key is that

each company must develop policies
and procedures that it can effectively
administer in a real-world setting
and confidently defend if a U.S. or
foreign government enforcement
agency inquires into the company’s
business practices abroad. If com-
panies like UnivEx put such policies
and procedures in place, they should
be ready and able to respond deci-
sively the next time a foreign official
in Zubrowka or some other far-flung
place asks to have his or her palms
greased.
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann
Jim Jones
Warren E. Jones
Joel D. Horton

4t AMENDED - Regular Spring Term for 2014

Boise January 13,15,17,22 and 24
Boise February 12, 14, 18 and 19
Boise (Concordia University School of Law - 501 W. Front Stree) ........ February 21
Boise April4and 14
Coeur d'Alene April 8and 9
Lewiston April 10
Boise May 2
Idaho Falls May 13, 14and 15
Pocatello May 16
Boise June 2,4and 6
Twin Falls June 10and 11

By Order of the Court
Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2014 Spring Term for the Supreme
Court of the State of Idaho, and should be preserved. A formal notice of the
setting of oral argument in each case will be sent to counsel prior to each term.

OFFICIAL NOTICE

COURT OF APPEALS OF IDAHO
Chief Judge
Sergio A. Gutierrez
Judges
Karen L. Lansing
David W. Gratton
John M. Melanson

7" AMENDED - Regular Spring Term for 2014
Boise January 9, 14,16 and 21
Boise February 6, 11,13 and 20
Coeur d’Alene March 4 and 5*
*United States Federal Courthouse - Coeur d’Alene, located at 6450
N. Mineral Drive

Boise March 18 and 20
Boise April 8,10, 15,17 and 24
Boise May 1 (Law Day)*

*QOral Argument held at Capital High School, 8055 W. Goddard Road
in Boise

Boise May 5,6.and 8

Boise June 10,12

Boise July 22 and 24
By Order of the Court

Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2014 Spring Term for the Court of
Appeals of the State of Idaho, and should be preserved. A formal notice of the
setting of oral argument in each case will be sent to counsel prior to each term.

Idaho Supreme Court
Scheduled for June 2014

Monday, June 2, 2014 - BOISE
10:00 a.m. Reed J. Taylor v. Richard A. Riley .......
11:10 a.m. Reed J. Taylor v. Sharon Cummings

Wednesday, June 4, 2014 - BOISE

8:50 a.m. State v. Charlynda Lynn GOGGin ..............cccvveevee. #40554-2012
11:10 a.m. U.S. Bank National Assoc. v. CitiMortgage, INc. ...,
.............................................................................................................. #41252-2013
1:30 p.m. State v. Michael Rowe Russo (Petition for Review) ..................
#41395-2013

#40595-2012
#40599-2013

Friday, June 6, 2014 - BOISE

8:50 a.m. State v. Matthew Steven Taylor .................... #40553-2012
10:00 a.m. State v. Jesse Elias (Petition for Review) ....... #41477-2013
11:10 a.m. 917 Lusk, LLC v. City of Boise (Judicial ReVieW) .........cccccovvvi.
#41214-2013

Tuesday, June 10, 2014 — TWIN FALLS

8:50 a.m. Gregory Hull v. Richard B. Giesler ...................... #41306-2013
10:30 a.m. Lynn Urrutia v. Ty (Cliff) HGrrison ... #41100-2013
11:10 a.m. J & M Cattle Co. v. Farmers National Bank ...
#41023-2013

Wednesday, June 11,2014 - TWIN FALLS

8:50 a.m. ABC Agra, LLC v. Critical Access Group ................ #40573-2012
10:00 a.m. Mark Van v. Portneuf Medical Center ................. #38793-2011
11:10 a.m. Gary R. Corgatelli v. Steel West, Inc. (Industrial Commission)
#41012-2013

Idaho Court of Appeals
Oral Argument for June 2014

Tuesday, June 10, 2014 — BOISE
10:30 a.m. Klein v. State

1:30 p.m. State v. Swenson
Thursday, June 12, 2014 - BOISE

10:30 a.m. Hymas v. Meridian Police Dept. ......................... #41156-2013
1:30 p.m. Reece v. State #41369-2013

#40924-2013
#41325-2013

Idaho Court of Appeals
Oral Argument for July 2014

Tuesday, July 22, 2014 - BOISE
10:30 a.m. IDHW v. Jane Doe (EXPEDITED)..........cooovvevce..... #41978-2014
#41147-2013

1:30 p.m. State v. Spies
Thursday, June 24, 2014 - BOISE

10:30 a.m. State v. Larson #40091-2012
1:30 PN SEALE V. FIIETAS v #41378-2013
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

Damages
1. Did the trial court err in refusing to ap-
ply the special relationship exception to
the economic loss rule where a profes-
sional engineering firm held itself out as
an expert in the specialized field of land
use planning and negligently provided
personal services related to land use
planning and entitlements that resulted
in substantial economic harm?
BRN Development v. Taylor Engineering
S.Ct. No. 40625
Supreme Court

Eviction

1. Whether Freddie Mac’s claim of pos-
session fails as a matter of law because
it did not comply with 1.C. § 45-1505(1)

prior to the foreclosure sale.
Federal Home Loan Mortgage Corp. v.
Butcher
S.Ct.No. 41188
Supreme Court

Post-conviction relief
1. Did the court err in denying Parvin
post-conviction relief after an eviden-
tiary hearing?
Parvin v. State
S.Ct. No. 40824
Court of Appeals

2.Did the court err in summarily dismiss-

ing Green'’s petition for post-conviction
relief as untimely?

Greenv. State

S.Ct. No. 41235

Court of Appeals

3. Did the court err in denying, after an

evidentiary hearing, Dixon’s claim that

trial counsel was ineffective for failing to

object to the location of the jury trial in a

courtroom at the Kootenai County Pub-

lic Safety Building, in which there is also
a county jail?

Dixon v. State

S.Ct. No. 39745

Court of Appeals

50 The Advocate - June/July 2014

(Updated 5/1/14)

4. Did the court err by summarily dis-

missing Cadue’s successive petition for
post-conviction relief?

Cadue v. State

S.Ct. No. 41001

Court of Appeals

5. Did the court err by summarily dis-
missing Mahler’s petition as untimely?

Mabhler v. State

S.Ct. No. 40963

Court of Appeals

Quiet title
1.1s the court’s finding that the Clarks in-
tended to convey to Coleman the prop-
erty up to the fence line clearly errone-
ous where the court also concluded that
the fence line did not exist at the time of
the conveyance?
Boyd-Davis v. Baker
S.Ct. No. 40438
Supreme Court

Summary judgment
1. Did the court err in granting summary
judgment to Franklin Building Supply
based on the affidavit offered in support
of the motion?
Franklin Building Supply v. Hymas
S.Ct. No. 41041
Supreme Court

2. Did the court err in granting summary

judgment to Micron to enforce Gold-

man’s personal guaranty in the principal
amount of $1 million?

Micron Semiconductor Products v.

Goldman

S.Ct. No. 41554

Court of Appeals

CRIMINAL APPEALS

Double jeopardy
1. Under the plain language of § 37-
2732B and principles of double jeop-
ardy, can a defendant be convicted and
sentenced for both a conspiracy under
subsection (b) and the completed act
under subsection (a) when both charges
arise out of the same course of conduct?
State v. Sanchez-Castro
S.Ct. No. 40603
Supreme Court

Evidence

1. Did the court abuse its discretion in al-
lowing the opinion testimony of Detec-
tive Johnston as an expert witness in the

science of ballistics?
Statev. Larson
S.Ct. No. 40091
Court of Appeals

2. Did the district court err in allowing

the State to present evidence of prior
bad acts pursuant to |.R.E. 404(b)?

State v. Ortega

S.Ct. No. 40682

Court of Appeals

3. Did the court abuse its discretion

when it admitted Trujillo’s recorded ad-

mission of guilt made in a recorded jail
telephone call?

State v. Trujillo

S.Ct.No. 41135

Court of Appeals

4. Whether the conclusion that Van Tas-

sel refused to submit to evidentiary test-

ing by conduct was supported by sub-
stantial and competent evidence.

State v. Van Tassel

S.Ct.No.41210

Court of Appeals

Other

1. Did the court err when it denied Orel-
lana-Castro’s motion to sever and mo-
tion for relief from prejudicial joinder
because the charges were not properly

joined?
State v. Orellana-Castro
S.C.No. 41358
Court of Appeals

Restitution
1. Did the court abuse its discretion by
ordering Struhs to pay as restitution the
cost of medical insurance premiums
purchased by the victim's wife between
the date of the offense and date of sen-

tencing?

State v. Struhs
S.Ct. No. 40941
Court of Appeals



Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION
(Updated 5/1/14)

Search and seizure —

suppression of evidence
1. Did the district court err in reversing
the magistrate court’s order suppressing
evidence and in finding the traffic stop
of Spies’ car was objectively reasonable?
State v. Spies
S.Ct. No. 41147
Court of Appeals

2. Did the court err in denying Perez-

Jungo’s motion to suppress because his

detention was unduly prolonged and

therefore the subsequent search of his

person and vehicle violated the Fourth
Amendment?

State v. Perez-Jungo

S.Ct. No. 41158

Court of Appeals

3. Did the district court err in concluding

that under Idaho’s implied consent law

an officer may not request a blood test if

the suspect is apparently willing to take
a breath test?

State v. Burrill

S.Ct. No. 41151

Court of Appeals

4. Did the court err in denying Tracy’s

motion to suppress and in finding the

warrantless entry into his apartment was
justified by exigent circumstances?

State v. Tracy

S.Ct. No. 40783

Court of Appeals

5. Did the court err by finding the stop

of McPeak’s vehicle was justified by rea-

sonable suspicion and by denying his

motion to suppress evidence found in
his vehicle?

State v. McPeak

S.Ct. No. 40892

Court of Appeals

Sentence review
1. Did the court err in denying Owens’
motion for credit for time served or in
its application of State v. Hoch, 102 Idaho

351(1981)?

State v. Owens
S.Ct.No. 41174
Supreme Court
Summarized by:
Cathy Derden
Supreme Court Staff Attorney
(208) 334-3868
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Stephen C. Smith, former Chairman of the
Washington State Bar Association Disciplinary
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Highlights of Rule Amendments Effective July 1, 2014

Catherine Derden

he following is a list of
rule amendments that
will go into effect on July
1, 2014, unless otherwise
noted. The orders amend-
ing these rules can be found on
the Idaho Judiciary’s home page at
http://www.isc.idaho.gov/recent-
amendments. Please note that sever-
al other proposed amendments were
not yet finalized as of the date this
article was prepared. Orders amend-
ing the rules can always be found on
the Supreme Court website. Be sure
to check the Idaho State Bar e-bulle-
tin for your chance to comment on
proposed amendments before adop-
tion.

Idaho Appellate Rules

The Idaho Appellate Rules Advi-
sory Committee is chaired by Chief
Justice Roger Burdick.

Rule 30. Augmentation or dele-
tions from transcript or record. This
rule has been amended to allow the
Supreme Court Clerk to collect a $2
per page fee for preparation of the
augmentation of the record. The fee
is set out in the order granting the
motion to augment, and failure to
pay within 14 days results in denial
of the motion.

Rule 35. Content and arrange-
ment of briefs. A new subsection
has been added that states in_cases
involving easements or other types
of boundary or real property dis-
putes, the brief shall include a map,
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diagram, illustrative drawing, or
other document depicting (i) the
lay of the land, (ii) the location of
the parcels or pieces of property in
dispute, and (iii) the location of any
features of or on the land that are
pertinent to identify the matters in
dispute, including but not limited to
easements, roads, trails, boundaries,
markers, fences, and structures. The
parcels, pieces and features depicted
shall be labeled so as to adequately
identify them. The document shall
be based upon testimony or evi-
dence in the record with citations to
such supporting evidence.

Idaho Criminal Rules

The Criminal Rules Advisory
Committee is chaired by Justice
The Bail Bonds
Guidelines Committee is chaired by

Daniel Eismann.

Senior Judge Barry Wood.

Rule 16. Discovery and inspec-
tion. On January 1, 2014, a new
rule took effect that is similar to 18
U.S.C. § 3509 and addresses sexually
exploitative material. The rule pro-
vides that any property or material
that constitutes or is alleged to con-
stitute sexually exploitative material
as defined in I.C. § 18-1505B or I.C. §
18-1507 shall remain in the care, cus-
tody, and control of either the court
or a law enforcement agency, and
the court is to deny any request by
the defendant to duplicate it so long
as the State makes the property or
material reasonably available to the
defendant.

Rule 46. Bail or release on own
recognizance. The amendment ad-
dresses an inconsistency between
the bail statutes and Rule 46. A pro-
vision has been added to the rule
concerning notice when a bond is
forfeited or a forfeiture is set aside,
stating that, if the bail consists of



a surety bond, such notice shall be
sent to the surety, or to the agent des-
ignated by the surety to receive such
notice as reflected in the records of
the Department of Insurance, and
shall constitute notice to both the
surety and the person posting bond,
if they are different persons. This
new provision enables clerks to send
a single notice of forfeiture or the
setting aside of forfeiture in cases of
a surety bond.

Idaho Rules of Family Law Procedure

The Children and Families in
the Courts Committee is chaired by
Judge Russell Comstock.

In January 2013, at the recom-
mendation of the CFCC, a pilot
project was started in the Fourth
Judicial District implementing this
new set of family law rules. The
rules have now been adopted state-
wide but implementation has been
delayed until July 1,2015. However,
any Judicial District may implement
the rules sooner by Administrative
Order. These rules govern the proce-
dure in all family law cases, includ-
ing divorce, child support, child cus-
tody, paternity, proceedings related
to the Domestic Violence Crime
Prevention Act and all proceedings,
judgments or decrees related to the
establishment, modification or en-
forcement of such orders, excepting
contempt. The rules do not apply
to cases involving the Child Protec-
tion Act, Adoption, Termination or
Guardianship.

Idaho Rules of Civil Procedure

The Civil Rules Advisory Com-
mittee is chaired by Justice Warren
Jones.

Rule 3(a). Commencement of
action. When a family law case is
commenced, this rule requires that
a family case information sheet be

filed. Effective January 1, 2014, this
rule was amended to require that
an information cover sheet also be
filed in all guardianship and conser-
vatorship cases, as well as involun-
tary commitment cases. The sheet
is used as an administrative tool to
coordinate cases involving the same
individual.

Rule 11(b)(3). Leave to with-
draw - Notice to client. The amend-
ment places the responsibility on
the clerk to serve the order of with-
drawal on the client in accord with
Rule 77(d) in the same manner that
other orders are served, and clarifies
that the 20 day period for the client
to respond begins after service of the
order.

Rule 16(a). Scheduling confer-

ences and scheduling orders. New
Rules 16(a) and (b) replace the for-

mer Rules 16(a) though (g) and were
proposed by the Advancing Justice
Committee, chaired by Senior Judge
Barry Wood. The current rules were
reorganized and multiple sections
combined to eliminate duplica-
tion. Scheduling conferences are to
be held within 30 days after an an-
swer or notice of appearance is filed.
When one or more defendants have
been served, but no appearance has
been made, a scheduling conference
or status conference shall be set no
later than three months after a com-
plaint is filed and a scheduling order
entered that addresses dates for dis-
covery, other pre-trial conferences
and a trial date.

Rule 16(b). Final pre-trial proce-
dure. A final pre-trial conference is
to be held at least 30 days before trial
and a list of subjects to be discussed
is set out. No later than three (3)
days prior to the date set for the final
pre-trial conference all parties to an
action may file a written stipulation
regarding any matter to be discussed

at the conference. The court shall
enter a written pre-trial order which
recites the action taken at the confer-
ence. Written objections to a pre-
trial order may be filed within 14
days from date of service, and shall
be heard prior to trial in the same
manner as a motion.

Rule 26(b)(4)(A). Trial Prepara-
tion — Experts. The amendments
create two categories of expert wit-
nesses: (1) those retained or specially
employed to provide expert testimo-
ny in the case or who are employees
of the party and (2) individuals with
knowledge of relevant facts not ac-
quired in preparation for trial and
who have not been retained or spe-
cially employed to provide expert
testimony in the case. There is no
change in the current rule as to what
must be disclosed upon interrogato-
ry or court order as to witnesses that
fall in the first category as specifi-
cally retained experts or employees.
However, if an expert witness falls
into the second category, then what
must be disclosed is a statement of
the subject matter on which the wit-
ness is expected to present evidence
under Idaho Rule of Evidence 702,
703 or 705, and a summary of the
facts and opinions to which the wit-
ness is expected to testify. The rule
makes it clear that a party may de-
pose any person who has been dis-
closed pursuant to this rule. In addi-
tion, a new provision similar to the
federal rule has been added, which
provides that any draft disclosure or
draft report prepared in anticipation
of litigation by any witness disclosed
under this 26(b)(4)(A)(1)(i) as a re-
tained expert or expert employee of
a party is protected from disclosure.

Rule 33(a). Interrogatories to

parties - Availability - Procedures for
use. The amendment is in response

to difficulty finding a person to sign
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answers to interrogatories when the
answers come from an agency or
company and not just one person.

Rule 40(e). Change of venue.
The amendment provides that a
change of venue may only be made
upon motion of a party.

Rule 54(a). Judgments - Defini-

tion — Form. The rule, as amended,
provides specific language for a final
judgment. A judgment shall begin
with the words “JUDGMENT IS EN-
TERED AS FOLLOWS: .. and it
shall not contain any other wording
between those words and the cap-
tion.

Rule 56(a) and (b). Summary

judgment- For claimant; Summary
judgmentFor defending party. The

time for filing a motion for sum-
mary judgment has been changed
so that it must be filed at least 90
days before trial date or filed within
7 days from the date of the order
setting the case for trial, whichever
is later, unless otherwise ordered by
the court. The primary purpose of
this rule change is to ensure efficient
use of court time and parties’ time
and costs in preparing for trial and is
in line with the goal of LR.C.P. 1 to
secure an inexpensive determination
of every action and proceeding. Un-
der the current rule, if motions for
summary judgment are filed 60 days
before trial, it is likely that the court
will be unable to make a ruling in
advance of the trial and/or the pre-
trial deadlines. Thus, the parties and
the court will be preparing for trial
unnecessarily should summary judg-
ment be granted thereby increasing
the time and costs incurred by the
parties. By moving the deadline to
90 days prior to trial, a ruling is like-
ly to be made 30 days prior to trial,
giving the parties, in most cases, suf-
ficient time to prepare for trial and
comply with pretrial deadlines.
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Rule §7. Declaratory judgment.
The amendment provides that a par-

ty having a claim against the insured
subject to a declaratory judgment
be given notice of the action rather
than be joined in the action.

Rule 59(c). Form and time for
serving affidavits on motion for new
trial. The amendment requires that
affidavits in support of a new trial
comply with the form for affidavits
provided in Rule 56 (e).

Rule 77(d). Notice of orders or
judgments. The word “proposed”

has been inserted in front of the
word “order” to clarify that a party
who drafts an order should serve a
copy of the proposed order on the
other party.

New filing fee schedule

At the 2014 legislative session
HB509 was passed and signed into
law effective July 1, 2014. This law
increases civil filing fees to provide
necessary support for the imple-
mentation of the new Odyssey sys-
tem that will replace the current
“ISTARS” and will modernize case
management and improve access to
the courts and court records through
the use of electronic filing, elec-
tronic storage of records, and video-
conferencing. For cases filed in the
district court, there is an increase of
$125; for cases filed in the magistrate
division, an increase of $70; and for
appearances filed by defendants in
either the district court or the mag-
istrate division, an increase of $70.
A $20 fee was also added for a few
types of filings for which no technol-
ogy fee is currently charged. Thus,
most cases that are filed in district
court will have a total filing fee of
$221.00, while most cases filed in the
magistrate division will have a total
filing fee of $166.00.

Idaho Misdemeanor Criminal Rules

The Misdemeanor/Infraction Rules
Advisory Committee is chaired by
Judge Michael Oths.

Rule 2.2. Declarations. This new
rule was adopted effective January
1, 2014, similar to a rule found in
the Criminal Rules and Civil Rules
of Procedure noting that whenever
the rules require or permit a written
statement to be made under oath
or affirmation, such statement may
be made as provided in Idaho Code
Section 9-1406. An affidavit includes
a written certification or declaration
made as provided in Idaho Code
Section 9-1406.

Rule 5. Uniform citation. A line
has been added to the uniform cita-
tion advising that payments may be
made over the Internet by going to
http://courtpay.idaho.gov.

Rule 10(d). Form of withheld
judgment. This subsection was de-
leted as the form was outdated and
was not being used.

Idaho Court Administrative Rules

Rule 32. Records of the judi-
cial department - Examination
and copying- Exemptions from and
limitations on disclosure. Effective
January 1, 2014, subsection (d), Ac-
cess to Court Records, Examination
and Copying, was amended and
some restrictions placed on access
to exhibits. Before final disposition
of the action, access to any exhibit
shall be allowed only with permis-
sion of the custodian judge subject
to any conditions set by the custodi-
an judge and shall take place under
the supervision of the office of the
court clerk. It also adds a provision
that the public shall not have access
at any time to items of contraband
or items that pose a health or safety
hazard; for example, drugs, weapons,




child pornography, toxic substances,
bodily fluids, without permission of
the custodian judge.

Effective July 1, 2014, subsec-
tion (b) of Rule 32, Definitions, was
amended to expand the definition of
court record from those relating to
judicial proceedings to other types
of records, such as records of the
Administrative Office of the Courts,
the Judicial Council, the Idaho State
Bar, the Idaho Bar Commission, and
the District Magistrates Commis-
sions. In addition subsection (c) (6)
of Rule 32 was amended to provide
access to court information sheets by
guardian ad litems and court visitors
unless restricted by the court.

Rule 54.2. Guardianship Re-
ports. This new rule is the result
of the 2014 legislative sessions and
deletions that were made from vari-
ous statutes. The rule requires all
guardians to file a report within 30

days following the anniversary of
the appointment and at least annu-
ally thereafter. It also specifies the
information that must be set out in
the report.

Rule 54.3. Conservator Reports.
This new rule is also the result of the

2014 legislative sessions and dele-
tions that were made from various
statutes. The rule requires all con-
servators to file an inventory within
90 days of appointment and an ac-
counting within 30 days of the anni-
versary date of the appointment and
at least annually thereafter. It also
states with information should be in
an inventory and in an accounting,.

Rule 71. Exhibits. Effective Janu-
ary 1, 2014, this rule was repealed
and replaced with a new rule ad-
dressing the handling and storing
of exhibits to ensure all exhibits are
properly accounted for both during
and after trial.
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Decades of Research Shows Adolescents Do Better
With Community Service Rather than Incarceration

Gary L. Hopkins, MD, DrPH

With contributing authors:
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he purpose of this article

is to share with the le-

gal community some of

what we as social science

researchers have learned
from our research and the research
of others, regarding the health and
education benefits of community
service among adolescents. In other
words, we will attempt to answer
the question of whether there are
benefits of performing community
service to the individuals perform-
ing the service, and to describe what
these benefits are.

Sentencing individuals to com-
munity service in the modern legal
environment began in 1966 in Alam-
eda County, California. Judges there
began imposing work assignments
as an alternative to jail for offenders
who could not pay traffic fines.!

Eventually courts extended use of
the sanction to other low-level non-
violent offenders.! The work assign-
ments grew increasingly diverse.

Sentencing offenders to unpaid
labor inspired some judges’
creativity as they combined
community service with jail or
a fine or both. Offenders did
low-level maintenance work
for public agencies-—-clearing
litter from playgrounds, sweep-
ing up around public buildings
or housing projects, cutting
grass and raking leaves in parks,
washing cars in an agency mo-
tor pool. Others did clerical
work or answered phones.
Thousands more were sent off
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to help out at hospitals, nursing
homes, social service centers,
and other nonprofit organiza-
tions.!

The practice spread across the
United States by the late 1970s, as
the federal Law Enforcement Assis-
tance Administration (LEAA) pro-
vided funding to encourage it. LEAA
concluded that incarceration for
many non-violent offenders may in-
crease recidivism by placing low-lev-
el offenders in prisons with violent
career criminals, and further, that
formal conviction and incarceration
severely limited future economic ac-
tivities.> Experimental studies have
shown that community service as a
part of a restitution approach rather
than an incarceration approach re-
lates to lower rates of recidivism.?

Organized community service
in the primary and secondary edu-
cational system began in the early
1970s with the introduction of what
is referred today as service-learning.
Much earlier, in around 19004, edu-
cator Arthur Dunn promoted service
in the community as a part of his civ-

LEAA concluded that
incarceration for many
non-violent offenders may
increase recidivism by placing
low-level offenders in prisons
with violent career criminals, and
further, that formal conviction
and incarceration severely limited
future economic activities.

ics class in Indianapolis and eventu-
ally the act of service was combined
with a curriculum to form “service-
learning?”

Service-learning “is a process of
involving students in community
service activities combined with
facilitated means for applying the
experience to their academic and

personal development. It is a form



of experiential education aimed at
enhancing and enriching student
learning in course material. When
compared to other forms of experi-
ential learning like internships and
cooperative education, it is similar
in that it is student-centered, hands-
on, and directly applicable to the
curriculum” An example of ser-
vice-learning is taking grade school
students to a nursing home to visit
elderly people. During the visit,
students might find that residents
of the nursing home were born in
the 1920s. In order to make this a
service-learning experience and not
simply community service (which in
itself is valuable), the student would
go back to school and learn who the
United States Presidents were in the
1920s and what cars looked like in
the 1920s in order to link the visita-
tion experience with the elderly to
their school curriculum.

Social scientists have also learned
over the past two decades that en-
gagement In community service
among adolescents often yields valu-
able outcomes for the adolescents’
health. In other words, the persons
being served are not the only ones
benefiting from the experience—the
providers of the service benefit as
well.

Benefits of community service
to the provider of the service

Community Service Reduces Risky Sex-
ual Behavior and Teen Pregnancy
Researchers  have
evaluated teen pregnancy programs
and reported what they refer to as
“best practices” Comparing individ-
ual researcher’s “best practices” often
reveals very similar findings. One
item repeatedly emerges: youngsters
who engage in service-learning or
community service are less likely
to be involved in a teen pregnancy.®

exhaustively

“Service-learning connects meaning-
ful community service with academ-
ic learning, civic responsibility, and
personal growth. It enables young
people to study community issues
in-depth, plan and initiate commu-
nity action, and make a difference in
their community”¢

The issues related to sexual be-
havior among the young are exten-
sive. Risky sexual behaviors primar-
ily include unprotected sex, mul-
tiple partners, and unfamiliarity
with partners.” The United States
has one of the highest rates of teen
pregnancy among developed coun-
tries.® There are 41.5 births per 1,000
women in the 15- to 19-year-old
age group, according to a Centers
for Disease Control and Prevention
(CDC) report from 2009.° It has
been estimated that the cost of teen
pregnancy is $9 billion per year in
the United States.” In addition to the
huge societal cost of teen pregnancy,
teen pregnancy may also be a marker
of sexual behavior that increases the
risk of contracting sexually transmit-
ted infections, such as human im-
munodeficiency virus (HIV)."> The
CDC reported that the total number
of new HIV cases reported each year
decreased from 2001 to 2005; how-
ever, there was an increase in those
years of new cases of HIV in people
aged 15 to 29 years."

In 1997, an article was published
which described the impact of the
Teen Outreach program, which fo-
cused on reducing both teen preg-
nancy and academic failure.” The
study investigated the impact of the
program on 342 students in grades 9
to 12 and compared the participants
to a control group who did not par-
ticipate in the program. Teen Out-
reach consisted of three elements:
20 hours of supervised community
service, classroom-based discussions
of the students’ service experiences,
and
and activities that were related to the
social-developmental tasks of adoles-
cents.' The community service com-
ponent allowed for the students to
select their own supervised site with-
in the community, and the students
worked in hospitals and nursing
homes, worked as tutors, participat-
ed in walk-a-thons, and participated
in many other types of activities. The
classroom component included dis-
cussions, role-plays and guest speak-
ers, and engaged the students regard-
ing their experiences. Topics and
themes were self-confidence, social
skills, and self-discipline, values, how
to deal with family stress, develop-
ment, and the transition from ado-
lescence to adulthood.

In the Teen Outreach study, par-
ticipants in the program had less
than half the risk (42%) of school

classroom-based  discussions

Social scientists have also learned over the past two decades that
engagement in community service among adolescents often yields
valuable outcomes for the adolescents’ health.
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suspension compared to the control
group, and course failure was only
39% as large as the control group.'
Teen pregnancy was only 41% as
large in the Teen Outreach group.
Each of these results was statistically
significant, even after adjusting for
sociodemographics, baseline levels
of these behaviors, and potential bi-
ases in self-reporting. '

Another important study regard-
ing service-learning as a preventive
method for risky sexual behavior
was a retrospective study of over
9,000 adult women in the San Di-
ego area that was conducted in the
early 1990s.”? This study analyzed
the Adverse Childhood Experiences
(ACE) score (emotional, physical,
or sexual abuse; exposure to do-
mestic violence, substance abusing,
mentally ill or criminal household
member; or separated/divorced par-
ent) among patients and sought to
explain characteristics in individu-
als who were once pregnant as teens.
The study suggested that engage-
ment in early, unprotected sex lead-
ing to adolescent pregnancy may be
indicative of an attempt for interper-
sonal connectedness and support
that may have been missing in child-
hood among these women.”? The
investigators suggested that youth
development programs focused on
building competence and confi-
dence through relationships with
peers and mentors, promoting edu-
cation, enhancing decision-making
and autonomy, and offering commu-
nity service opportunities for at-risk
youth who may be exposed to these
“ACE” characteristics.'

Doug Kirby'*'¢ (who, until his
sudden death in 2012, was a Ph.D.
and scholar at ETR and Associates,
an organization whose work focuses
on improving the lives of young peo-
ple) produced work that remains at
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the forefront of reviewing programs
for effectiveness in delaying the ini-
tiation of sexual activity and iden-
tifying features related to success-
ful and unsuccessful interventions.
He reported that service-learning
programs among young people are
effective in reducing adolescent un-
protected sex, pregnancy, and child-
bearing.

Other researchers confirm Kir-
by’s findings. Melchior evaluated the
Learn and Serve programs through-
out the United States."” Students in
these programs spent an average of

Scales and Benson, in their
manuscript on social capital
and pro-social orientation among
youth, reported that pro-social
orientation was inversely
correlated with all
risk behavior patterns.

77 hours providing various commu-
nity services. Pregnancy rates among
participants during the year in
which they participated were lower
than among non-participants.

O’Donnell and colleagues evalu-
ated the Reach for Health commu-
nity youth service-learning program.
Student participants in this service-
learning program delayed initiation
of sexual intercourse, reduced the
frequency of sexual intercourse, and
increased condom use. Additionally,
those with suicidal thoughts were
more likely to talk to an adult than
were nonparticipants.'®

Although it is not clear why
service-learning has such positive
effects, Kirby speculates that it may
be because participants develop sus-
tained relationships with program
facilitators, which may encourage
resilience or enhanced feelings of
competency and greater autonomy,
along with the positive feeling that
they are making a difference in the
lives of others. Participating in ser-
vice activities also reduces the op-
portunity to engage in problem be-
havior, especially during after-school
hours."

Preventing teen pregnancy is an
important part of delinquency and
crime prevention. In summating a
wide variety of research, Sigle-Rush-
ton and McLanahan" noted that
the children of teen mothers and
absent fathers had significant higher
odds of using illicit drugs, engaging
in delinquent and criminal activity,
and being in prison. Anything that
strengthens the family and reduces
teen pregnancy is important for the
criminal justice system.

Community service reduces criminal
behavior, substance abuse, and
other health risk behaviors

Scales and Benson, in their man-
uscript on social capital and pro-
social orientation among youth,
reported that pro-social orientation
was inversely correlated with all
risk behavior patterns measured in
their research, including delinquen-
cy (that is, as the adolescents per-
formed more pro-social behaviors,
their engagement in atrisk behav-
iors decrease).”® Coeflicients ranged
from low to moderate (-.14 to -.25)
between helping others and prob-
lem alcohol use, use of illicit drugs,
use of tobacco, gambling, anti-social
behavior, violence, school problems,
and sexual behavior risk.



Eccles and colleagues® reported
similar findings describing that pro-
social activities in their study con-
sisted of community service involve-
ment, school clubs and programs,
performing arts, and team sports.
Their results indicated that participa-
tion in community service in partic-
ular was associated with lower rates
of underage drinking and illicit drug
use. Another study by Klein and col-
leagues concluded that adolescents
involved in community service are
likely to show an increase in basic so-
cial and decision-making skills and
a decrease in violent criminal behav-
ior and risky sexual behavior.”

In our analysis of data from Alas-
ka high school students between the
ages of 12 and 18 from the CDC’s
2009 Youth Risk Behavior Survey
(YRBS), we found that students who
engaged in volunteer activities for
at least one hour per week were less
likely to have had sexual experiences,
to have been involved in binge drink-
ing, to have ever used marijuana, or
to have ever used prescription drugs
that were not prescribed for them by
a physician.”

Community Service Improves Academ-
1c Performance

One of the benefits of engaging
in service by youth is improved aca-
demic performance. Children and
teens who engage in community ser-
vice tend to earn better grades, have
better cognitive skills, and have bet-
ter decision-making and problem-
solving skills.** There appears to be
a reciprocal relationship between
academic performance and service
in that those with better grades tend
to also be more involved in service
activities.

In a nationally representative
study involving more than 4,000 high
school students, Schmidt and col-
leagues found that those participat-

Another study by Klein and colleagues concluded that adolescents
involved in community service are likely to show an increase
in basic social and decision-making skills and a decrease in violent
criminal behavior and risky sexual behavior.?2

ing in any type of service improved
their academic performance.* Stu-
dents’ grades increased by 12% and
their civic knowledge increased by
16%. Although 27% of the students
performed service as a requirement
and the number of hours spent in
service varied, the results remained
significant. Furthermore, students
working directly with individuals in
need had higher grades compared to
those who performed other types of
services.

A report from the National Ser-
vice Knowledge Network cites many
examples of how service engagement
by youth has been related to benefits
including higher grades in school.”
Two of these examples include re-
ports from alternative schools. In
Michigan, Laird and Black reported
that students who participated in
Literacy Corps, a service-learning op-
tion in one alternative school, scored
higher than their nonparticipating
peers on the Michigan state assess-
ment.? In Kansas, Kraft and Wheel-
er found that alternative school stu-
dents who participated in service-
learning showed strong gains over
time on measures of attitude toward
school, writing scores on a six-trait
writing assessment, and grade point
averages.” In our analysis of the pre-
viously noted YRBS Alaska data, we
found that those who engaged in
one hour or more of community ser-

vice per week were 5090 less likely to
earn D’s and F’s in school.

Academic performance is of high
interest to the justice system. In a
classic meta-analysis, Maguin and
Loeber found consistent inverse rela-
tionships across studies between aca-
demic performance and delinquent
behavior.”® That is, the higher the ac-
ademic performance, the lower the
delinquent behavior. These relation-
ships were stronger for males and
whites, but they tended to hold in all
groups regardless of socio-economic
status. Academic performance is
strongly related to future opportu-
nities and a stake in conformity that
reduces decisions to violate the law.
To the extent they improve academic
performance, community service
programs may reduce community
criminal behavior.

Discussion and recommendations

The information presented here
demonstrates that the benefits of
serving others accrue not only to
those being served, but also to those
providing the service. Research data
shows that community service can
be an effective part of recidivism pre-
vention and a part of broader com-
munity delinquency prevention pro-
grams. Importantly, Doug Kirby rec-
ommends that adults who perform
these service activities with youth
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provide structured time for prepara-
tion and reflection before, during,
and after the service.”

We suggest that when the courts
Impose community service activities
on young people, that they engage
high quality, caring adults to work
with the courts and to be involved in
the service with the youth. The liter-
ature on adolescent and high-risk be-
haviors is clear that there are poten-
tial benefits of engaging youngsters
with adults, even with non-family
adults. Although parents are clearly
among the most important and in-
fluential adults in the lives of young
people, adolescents do develop rela-
tionships with adults besides their
parents. These relationships may
include teachers, coaches, friends’
parents, neighbors, counselors, and
religious leaders. The relationships
may develop through existing social
networks or as part of formal men-
toring programs. Research clearly
shows that relationships with pro-
social non-parental adults can have a
strong positive effect on adolescent
development.”? We would urge the
courts to consider engaging well-
screened adults to work with adoles-
cents in providing helpful services to
others.

In the process of designing these
community service projects for
youth, we suggest a three-step pro-
cess. First, meet with the youth and
talk about the planned activity. Sec-
ond, accompany them to perform
the service. Third, reflect with them
and talk about what they did and
their feelings about these activities.

We would discourage the courts
from sending young people out to
do service without the engagement
of an adult. We suggest that the
courts order that the community
service be performed between the
hours of 3 and 6 p.m., which are the
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hours when the highest rates of drug
use, sexual behavior and delinquen-
cy occur.*
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Time Savings: E-editing Tricks and Tips

Tenielle Fordyce-Ruff

omorrow I’ll teach this

batch of 1Ls their final

proofing and editing class

of the year. (I'm writing

this in April, admiring
the lovely blossoming trees around
Boise.)

This final editing class fills me
with excitement and it gave me the
idea for this month’s column. My
students have tired of paper editing
tricks like reading backwards (so you
can concentrate on the words in-
stead of the flow) or out loud. This
time, I'm going to work with them
on e-editing.

I thought many of The Advocate’s
readers might also enjoy these tips.
So here goes. This month, we will
cover ways to prevent mistakes, ways
to fix mistakes, and why e-edit isn’t
a cure-all.

Fix citation mistakes
before they happen

Yes, this is possible. Word-pro-
cessing programs
come with default
settings that create
chaotic legal cita-
tions.! But you can
set your word pro-
cessing  program
to avoid pesky ci-
tation errors.

First, change the default setting to
eliminate the single or double space
after a period. This will prevent cit-
ing to P. 2d instead of P.2d or U. S.
instead of U.S. While this may seem
like a simple trick, it saves space as
well as time.

Next, get rid of the auto-format-
ting that puts ordinals in super-
script.  You may remember from
pre-Algebra that an ordinal number
denotes a series: first, second, third.
Reporter abbreviations are done in
“legal ordinals” like 2d and 3d, and
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word processing programs don’t
recognize these as ordinals. Circuit
abbreviations, however, can create
problems. Instead of having to fix
every citation to the 9” Circuit, you
can simply type 9th correctly.

Finally, turn off auto-replacement
for symbols. This will save you from
citing to subsection © or ® of a stat-
ute.

Taking the time now to change a
few settings can save you time and
effort when cite checking every doc-
ument.

Finding errors: Grammar
and spell check

How many times have you seen
those pesky squiggly lines under
words as you are typing, but just ig-
nored them? Time to stop. Those
lines indicate that your word pro-
cessing program has picked up on a
spelling or grammar error. Running
each and every document through
both spell and grammar check can
help you find and correct errors.?

To make this process even more
efficient, take some time to add com-
mon legal words to your dictionary.
This will prevent your computer
from identifying common legal
words, like tortious, as errors.

Adding clients’ names to the dic-
tionary can also help you avoid the
embarrassment of misspelling their
names. For instance, if your client is
named Kukuchka, your spell check
will flag it every time. If you put the
correct spelling in the dictionary, it
will flag only the misspellings: Ku-
kuckha.

Spell-Czech: Some notes of caution

Of coarse, spell check can’t replace
an old-fashioned proof read. Spell
check won’t identify words that are
spelled correctly, but used incorrect-
ly. (Like my use of coarse two sen-
tences ago.)

Remember back to your elemen-
tary school days when you learned
about homophones? Words that
sound the same but are spelled dif
ferently? Well, when we are working
away furiously, we sometimes use a
homophone for the word we here in
our heads.

Taxi drivers charge a different fair de-
pending on whether it is peek season.

It’s more likely the writer meant
Taxi drivers charge a different fare
depending on whether it is peak sea-
son.



Here is a list of common homo-
phones.

aisle—isle
brake—break
cell—sell

cent—scent
cereal—serial
coarse—course
for—four
hair—hare
heal—heel
hole—whole
idle—idol
know—no
made—maid
meat—meet
pair—pear
peace—piece
plain—plane
real—reel
sight—site
seam—seem
stair—stare
steal—steel
tail—tale
waist—waste
weak—week?

Of course, my favorite set of ho-
mophones involves a grammar nerd
joke!

How do you comfort a grammar
nerd?

By saying there, their, they’re!

Spell check won’t pick up on
the use of a homophone instead of
the word you intended, but my next
tip can help you find and fix them
quickly.

Finding errors: The find function

You can use the find function* to
help you edit and proof read. Pic-
ture this: It’s late, you're tired, and
you’re proofing a wonderful work of
advocacy. The titillating topic? The
legislative history of a statue.

Did you catch the error? That’s
right. It should be statute not statue.
Here are a few other common mis-
takes that spell check wont catch.

anew instead of a new
defiant instead of definite
desperate instead of disparate
fro instead of for

pubic instead of public

tot he instead of to the
tortuous instead of tortious
wonton instead of wanton
wont instead of won’t

Keep a list of your common mis-
takes handy, and pretty soon this ed-
iting step will be second nature.

Conclusion

No single editing method is fool-
proof. But using these tips should
make your job of editing go more
quickly.

I’'m off to enjoy a lovely April af-
ternoon by working on my lesson
plans at the park. Maybe using these
tricks will give you enough extra
time to enjoy a lovely June day!

Sources

» Darby Dickerson, ALWD Citation
Manual: A Professional System of Ci-
tation, 9-13 (4th ed., Wolters Kluwer
2010).

e Megan McAlpin, Beyond the First
Draft: Editing Strategies for Powerful
Legal Writing, 118-119 (Carolina Aca-
demic Press 2014).

e Suzanne E. Rowe, Spell Czech:
Amazing Mistakes Your Computer
Won’t Catch, available at:

https://www.osbar.org/publications/
bulletin/11nov/legalwriter.html.

» Suzanne E. Rowe, Perfect Proofing:
10 Steps Towards Error-free Documents,
available at: https://www.osbar.org/
publications/bulletin/06dec/writer.
html.

Endnotes

1. For specific directions on how to
change these settings, see Darby Dick-
erson, ALWD Citation Manual: A Profes-
sional System of Citation, 9-13 (4th ed,,
Wolters Kluwer 2010).

No single editing method
is foolproof. But using these tips
should make your job of editing
go more quickly.

2. Grammar check can be very helpful
for identifying minor points like subject-
verb agreement errors. Be cautious,
though. Grammar check isn't perfect
and will often identify perfectly good
sentences as needing revision. Instead
of blindly accepting every suggested
change, use grammar check as a way to
identify sentences you might want to re-
vise after considering the grammar rules.

3. Megan McAlpin, Beyond the First Draft:
Editing Strategies for Powerful Legal Writ-
ing, 118 (Carolina Academic Press 2014).
This book contains many wonderful ed-
iting tips, including a much more inclu-
sive list of homophones.

4.You can simply hit“Ctrl+F”or“Apple+F”
to quickly access the find feature in
Word.

About the Author

Tenielle Fordyce-Ruff is an As-
sistant Professor of Law and the Di-
rector of the Legal Research and Writ-
ing Program at Concordia University
School of Law in Boise. She is also
Of Counsel at Rainey Law Office, a
boutique firm focusing on civil ap-
peals. You can reach ber at tfordyce@
cu-portland.edu or tfr@raineylawof-
fice.com.
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| Know You're Out There; | Hear Your Pleadings

Fourth District Pro Bono Committee

Take care not to perform righteous
deeds in order that people see them:;...
When you give alms, do not blow a
trumpet before you as the hypocrites do
in the synagogues and in the streets to
win the praise of others. ... When you
give alms, do not let your left hand know
what your right hand is doing, so that
your almsgiving may be secret...

— Matthew 6 1-6, 16-18

odesty, religious be-
liefs laziness — what-
ever the cause, a ma-
jority of 4% district
lawyers do not want
a record of their generosity. In De-
cember, 2013, the 4" District Bar
Commission conducted a survey
of attorneys to learn how much pro
bono work lawyers were performing
and to investigate issues regarding
the reporting of those hours. In an-
swering this question: Do you want
to report your pro bono hours?
52.4% of those responding (63 total
responses) answered that they did
not want to report their hours.

The December survey was part of
the 4* District Pro Bono Committee’s
effort to help a growing population
for whom legal service has become
all but impossible to afford. The
Committee’s goals include encour-
aging solo practitioners and small
law firms to report their pro bono
hours and coordinating the report-
ing with Idaho State Bar. While the
Idaho Volunteer Lawyers Program
provides an excellent means to con-
nect lawyers with those in need of
service, there has been a sense that
many lawyers were reluctant to par-
ticipate in the program. The sur-
vey confirmed that impression and
provided other information that all
of us in the legal profession should
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How many of those pro bono hours did
you report to any entity that keeps track of
them, such as the Idaho Volunteer Lawyers

Program?

none

sSo0me

most

all

0%  10% 20% 30% 40%

consider in fulfilling our profession-
al and moral obligation to our com-
munity.

The survey propounded these ba-
sic questions:

1. How many pro bono hours have
you provided in the last 12 months?

2. How many of those pro bono
hours did you report to any entity
that keeps track of them, such as the
Idaho Volunteer Lawyers Program?

3. Do you feel that there are barriers
to reporting your pro bono hours to
the Idaho Volunteer Lawyers Pro-
gram or other entities? And

4. Do you want to report your pro
bono hours and, if so, how would
you prefer to do so?

The survey defined pro bono as
professional legal services provided
at no charge for low-income people
and for organizations in matters that
primarily help low-income people
or that protect or secure civil rights,
civil liberties, or public rights. The
survey asked participants to exclude

50% 60% T0% 0% 90% 100%

52.4% of those responding
(63 total responses) answered
that they did not want to
report their hours.

from pro bono hours non-legal volun-
teer service for charitable, nonprofit,
religious, and other organizations;
writing off debt owed by paying
clients who did not pay; and legal
services for relatives or friends who
could afford to pay if they had to.



Participants reported perform-
ing between zero and 150 hours of
pro bono work during 2013. Fifty
percent of the respondents did not
think there are any barriers to report-
ing pro bono hours, but another 39%
felt no need or desire to report pro
bono hours or receive any recogni-
tion for their work. The remaining
respondents felt that it is either too
complicated to report pro bono hours
or there is little to no incentive to re-
port those hours. As the following
charts demonstrate, most of the re-
spondents have not,and do not want
to, report pro bono hours, and those
who do want to report hours suggest
more than one method for doing so.

In addition to the raw respons-
es, many lawyers provided detailed
comments.

* “My reward is my own satisfaction
at helping someone in need. The
amount of my pro bono work will
not be affected by public disclosure.
If a lawyer thinks it is a ‘neat’ thing to
get credit for pro bono work, he needs
to consult a mirror. The last time I
checked, one definition of ‘character’
is undertaking a good deed when
no one is looking. What is the drill
here? Are we seeking to shame attor-
neys into pro bono work by requiring
annual disclosure of hours?”

o “I personally think it is important
for all attorneys to report their pro
bono hours so that we have an ac-
curate picture of how much we do
as a profession to help low income
people. I think it would be good if
the bar required us to report because
then more would take the time to do
it. We are all very busy and it does
take time but I imagine if we all re-
ported we would be astonished at
how many hours of pro bono work
actually happens?

Do you want to report your pro bono
hours and, if so, how would you prefer to

do so?
100%
B80%
60% 50.77%
40% 26.15%
20%
0%
I do not want I want to

to report my pro
bono hours.

report to the
Idaho Volunteer

Lawyer's Program.

e “Idon’t know if it matters to whom
it is reported or how. I like to report
just because I want lawyers who
don’t volunteer to know and see
that other lawyers with equally busy
schedules are devoting time to pro
bono and there is really no excuse to
decline to volunteer to help people
who need lawyers but have no mon-
ey. We are privileged to be lawyers
and part of this profession but we are
not entitled. We are obligated to re-
turn to those less fortunate the ben-
efits we have reaped as lawyers, even
those of us working in the govern-
ment sector for less pay than 95% of
our similarly situated and qualified
colleagues”

* “I represent young women seeking
judicial bypass for abortion. I do not
report these hours as abortion is a
rather emotional topic. I don’t want
crazy people picketing my law firm
or publicly identifying me. This is
unfortunately a security issue””

The conclusions to be drawn
from the survey results are as elusive
and diverse as the answers them-
selves. We may say with some con-
fidence, however, that the typical 4

20.00%
7.69%
I want to I want to
report directly report to
to the Idaho another entity.
State Bar.

“I personally think it is important
for all attorneys to report their
pro bono hours so that we have
an accurate picture of how much
we do as a profession to help
low income people.”

district lawyer is generous, modest
and conscientious. During a dis-
cussion of the survey with an Ada
County magistrate, he suggested
that the state bar have a method of
anonymous reporting so that there
is some, overall account of pro bono
service. Such a blind reporting pro-
cess may accomplish the goal of as-
sessing the amount of volunteer le-
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gal work being performed and pro-
vide a subtle challenge to our sisters
and brothers who need motivation
to do their part.

The creation of a clearinghouse
where all pro bono hours may be re-
ported would also provide a public
counterweight to the cynical dis-
missal of lawyers as greedy merce-
naries. Encouraging, if not requir-
ing, reporting of hours would re-
mind us lawyers that we are part of a
system of societal justice larger than
the cases for which we are paid.

Helping the public obtain the
benefits and protections of the law
is one the fundamental missions of
our profession. As the survey results
make clear, the bar and bench must
continue to be creative in providing
opportunity, motivation, recogni-
tion (or anonymity) and administra-
tion to get legal service to those in
need. Life will provide the caseload.

Encouraging, if not requiring, reporting of hours would remind us
lawyers that we are part of a system of societal justice larger
than the cases for which we are paid.

It ain't the heat, it's the humility.

—Yogi Berra

About the Authors

The 4% District Pro Bono Com-
mittee members are: Ritchie Eppink,
American Civil Liberties Union of
Idaho, Chair, Hon. Melissa Moody,
Hon. Lynn Norton, Hon. Russell
Comstock, Hon. Carolyn Minder,
Hon. Christopher Bieter, Sunrise
Ayers, Idaho Legal Aid Services,

Jody Nafzger, Concordia University
School of Law, Katie Ball, University
of Idaho College of Law, and Mary
Hobson, Idaho Volunteer Lawyers
Program.

The Committee’s essential goal is
to increase pro bono service to deserv-
ing people of the 4" district. Here is
a link to the many opportunities to
help: http://www.isb.idaho.gov/pdf/
ivlp/ppo_bono_commission_menu.

pdf

« Former Idaho Liquor Chief
« Former Idaho State Senator

Brian Donesley

Attorney at Law

LIQUOR LAW

« 30+ years experience in liquor law
« Retail/Wholesale
« Revocations/Suspensions/Criminal
« Hearings/Appeals/Trials
+ Lobbying/Governmental Affairs
« State, Local, Federal, Multi-State
» National Association of Alcohol Beverage Attorneys (NAABLA)
« Licensed in Idaho and Washington
« For more information see: Idaholiquorlaw.com
BrianDonesley.com

Brian Donesley, Attorney at Law
ISB No. 2313
P.O.Box 419, — Boise, ID 83701
Telephone: (208) 343-3851
Email: bdonesley @bdidlaw.com

Mr. Donesley is available for
referrals and consultation.
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July 2013 Idaho State Bar Examination Applicants

(as of May 1, 2014)

Jay Matthew Alley
Rexurg, ID
Brigham Young University

Shane Leo Andrews

Lewiston, ID

University of South Dakota School
of Law

Sara Catherine Archibald
Moscow, ID
University of Idaho College of Law

Brendan Lee Ash
Moscow, ID
University of Idaho College of Law

Zachary Alexander Battles
Lewiston, ID
University of Idaho College of Law

Tyler William Beck
Eagle, ID
University of Idaho College of Law

Matthew George Bennett
Meridian, ID
University of Idaho College of Law

Romeo Kade Beorchia
Nampa, ID
University of Idaho College of Law

Jordan Dean Blackburn
Boise, ID
University of Idaho College of Law

Jason J. Blakley
South Bend, IN
Notre Dame Law School

Kaleena Marlys Bluemer
Mountain Home, ID
University of Idaho College of Law

Jacob Dulilio Bottari
Moscow, ID
University of Idaho College of Law

Dale Francis Braunger
Colfax, WA
University of Idaho College of Law

Katharine B. Brereton
aka Katharine B. Jordan
Spokane, WA

Gonzaga University

Austin Roan Buttars

Idaho Falls, ID

Case Western Reserve University
School of Law

Tracey Rae Calderon

aka Tracey Rae Steffler-Knapp
aka Tracey Rae Steffler

Moscow, ID

University of Idaho College of Law

Stephanie Christensen
Provo, UT
Brigham Young University

Auriana Lee Clapp-Younggren
Auriana Lee Clapp

Moscow, ID

University of Idaho College of Law

Dallas Anthony Clinger
Spokane, WA
Gonzaga University

Peter Elias Cook
Boise, ID
University of Idaho College of Law

Jeremy Daniel Curtis
Meridian, ID

Texas Tech University School of
Law

Robert Whiting Curtis
Ammon, ID

University of Nevada, Las Vegas,
Wm S Boyd School of Law

Tricia J'nean Daigle
Boise, ID
University of Idaho College of Law

Danielle Irene Davidson
Boise, ID
University of Idaho College of Law

Christopher John Davis
Santa Rosa, CA
University of Miami School of Law

Emily Ann DeFord
Tallhassee, FL

Florida State University College
of Law

Bryan Alan Dooley
Meridian, ID

University of Minnesota Law
School

Joseph Allen Dragon
Boise, ID
University of Idaho College of Law

Lindsay Ellen Dressler
Boise, ID

Catholic University of America,
Columbus School of Law

Casey Elizabeth Drews
Osburn, ID
University of Idaho College of Law

Jessica Lyn DuBose

Jessica Lyn Bruton

Lubbock, TX

Texas Tech University School of
Law

John William Durman
Pocatello, ID
University of Idaho College of Law

Carlos Elizondo
Nampa, ID
Brigham Young University

Erik W. Ellis
Spokane, WA
Gonzaga University

Catherine Olivia Erickson

aka Catherine Olivia Woodbury
Helena, MT

University of Idaho College of Law

Olga Maria Faller
Denver, CO

University of Denver Sturm
College of Law

Rodger Paul Fisher
Boise, ID
University of Idaho College of Law

Taylor Hanson McNees Fouser
Boise, ID
University of Idaho College of Law

Adrien Lindsay Fox

aka Adrienne Lindsay Fox

Twin Falls, ID

University of Idaho College of Law

Brandon C. Gardner
Springville, UT

Brigham Young University
John Jacob Gochnour
Eagle, ID

Duke University School of Law

Valerie Horton Gragg

aka Valerie Ann Horton

Boise, ID

Florida State University College
of Law

Alexandra Shantel Grande
Boise, ID
University of Idaho College of Law

Bud Reed Hafer

Las Vegas, NV

University of Nevada, Las Vegas,
Wm S Boyd School of Law

Joseph Randy Hayes
Moscow, ID
University of Idaho College of Law

Paul Stephens Hendrickson
Moscow, ID
University of Idaho College of Law

Lucas William Henry
Sandpoint, ID
Tulane University Law School

James Alden Herring
Boise, ID
University of Idaho College of Law

Walter Angus Holliday Il
Moscow, ID
University of Idaho College of Law

Reginald K. Holmquist
Kuna, ID
University of Idaho College of Law

Lindy Maxine Hornberger

aka Lindy Maxine Lauder
Lewiston, ID

University of Idaho College of Law

Benjamin M. Hostetter
Jacksonwville, FL

Florida Coastal School of Law
Andrea Shannon Hunter
Moscow, ID

University of Idaho College of Law

Lambert Jackson
Moscow, ID
University of Idaho College of Law

Ryan Albert Jacobsen
Moscow, ID
University of Idaho College of Law

Ryan Cody Janis
Boise, ID
University of Idaho College of Law

Daniel Ellsworth Jenkins
Moscow, ID
University of Idaho College of Law

JustinT. Jeppesen
Meridian, ID
University of Idaho College of Law

Matthew Laurence Jessup
Grangeville, ID
University of Idaho College of Law

Anne M. Kelleher

aka Anne M. Steen

Genesee, ID

University of Idaho College of Law

Daniel Jacob Key

Moscow, ID

University of Idaho College of Law
Daniel Matthew Keyes
Moscow, ID

University of Idaho College of Law
Keith Braden Klahr

aka Brad Klahr

Boise, ID

University of Idaho College of Law
Caitlin D. Kling

Boise, ID

University of Idaho College of Law

The Advocate « June/July 2014 67



July 2013 Idaho State Bar Examination Applicants

(as of May 1, 2014)

Abby Laurel Kosteca
Spokane, WA
Gonzaga University

Jona Ann Lagerstrom
Hamilton, MT

University of Montana School of
Law

Jason Dean Lambert
Coeur d’Alene, ID
Gonzaga University

Ashley Margaret Lane
Boise, ID
Gonzaga University

Amy J. Lavin

aka Amy Jo Cooley

West Jordan, UT

University of Utah S.J. Quinney
College of Law

Zachary David Lords
Boise, ID
University of Idaho College of Law

Rebecca Arleen Mares
Sandpoint, ID
University of Idaho College of Law

Andrew Sutherland Masser
Boise, ID

University of California-Davis
School of Law (King Hall)

Lorin Shay McArthur

Boise, ID

University of Oregon School of
Law

Brianne Harrison McCoy

aka Brianne Peggy Harrison
Coeur d’Alene, ID

University of Idaho College of Law

Philip John McKay

aka Philip Bruce Large

aka Philip John Large

Boise, ID

University of Southern California,
Gould School of Law

Challis Allen McNally

aka Challis Sherian Allen

Idaho Falls, ID

Suffolk University Law School
Katherine Anne Meier

Boise, ID

Gonzaga University

Matthew L. Montgomery
Boise, ID

University of Idaho College of Law
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Jamie Kerr Moon

Baker City, OR

Willamette University College of
Law

Owen Hugh Moroney
Moscow, ID
University of Idaho College of Law

Michael Brion Morriss
Boise, ID
University of Idaho College of Law

Scott Walter Newbould
Redwood City, CA

Golden Gate University School
of Law

Eric Bradford Nielson
Moscow, ID
University of Idaho College of Law

Shayne Thirman Nope
Bellevue, WA
University of Idaho College of Law

Jay Edward Northam

Moscow, ID

University of Idaho College of Law
Eugenia Ojeda

aka Eugenia Ojeda-Martinez
Mesa, AZ

University of Idaho College of Law

Deborah Lynn Parent
Lewiston, ID
University of Idaho College of Law

Allison Elizabeth Parks
Salt Lake City, UT
Tulane University Law School

Katrina M. Parra
Boise, ID
Whittier Law School

Andrew Joseph Phillips
Boise, ID
University of Idaho College of Law

Dallin J. Phillips
North Logan, UT
University of Idaho College of Law

Michael Jon Plank

Las Vegas, NV

University of Nevada, Las Vegas,
Wm S Boyd School of Law

Chelsea Mae Porter
Spokane, WA

Gonzaga University
Cambria Desiree Queen
aka Cambria Desiree Bratton
Boise, ID

Arizona Summit Law School

D. Andrew Rawlings
Moscow, ID
University of Idaho College of Law

Bobby L. Reynolds
Gulfport, FL
Stetson University College of Law

Peter Daniel Richins
Moscow, ID
University of Idaho College of Law

Brad L. Rigby

Idaho Falls, ID

Indiana University School of Law-
Bloomington

Bradley Johnathon Rudley
Moscow, ID

University of Idaho College of Law
Tadayoshi L. Sakota

Meridian, ID

University of Idaho College of Law

Elana Olitsky Salzman

aka Elana Paige Olitsky

West Lafayette, IN

New York University School of Law

Anthony Martin Shallat
Boise, ID
University of Idaho College of Law

Marc Alan Shumaker
St. Petersburg, FL
Stetson University College of Law

Corey Jordan Smith
Boise, ID
University of Idaho College of Law

Elizabeth DeLayne Sonnichsen
Boise, ID
University of Idaho College of Law

Joseph Fredrick Southers
Boise, ID
University of Idaho College of Law

JerryT. Stenquist
Arlington, VA

The George Washington
University Law School

Shelly Jean Stirrat

aka Shelly Jean Kohler

Palm Beach Gardens, FL
University of Florida, Frederic G.
Levin College of Law

Scott Alexander Stuckey

Savannah, TX
SMU Dedman School of Law

Holly E. Sutherland

aka Holly E. Humphries

Boise, ID

University of Idaho College of Law

Amy Elizabeth Swoboda
Moscow, ID
University of Idaho College of Law

Eric Steven Taylor
Boise, ID
University of Idaho College of Law

Donald Garrett Terry
Moscow, ID
University of Idaho College of Law

Abel Joseph Thomas
Boise, ID
University of Idaho College of Law

Teague Steven Thorne
Blackfoot, ID
University of Idaho College of Law

Aaron A. Tracy

aka Aaron Asaal Rijhoff

aka Aaron Asaal Righoff
Meridian, ID

University of Idaho College of Law

Tegan M. Troutner

Salt Lake City, UT

University of Utah S.J. Quinney
College of Law

Bradley Drake Vandendries
Boise, ID
University of Idaho College of Law

Michelle Vos

Boise, ID

St. Thomas University School of
Law

Rebecca Elise Voss

Baker City, OR

Willamette University College of
Law

Andrew Virel Wake

Salt Lake City, UT

University of Utah S.J. Quinney
College of Law

Maya Pekarek Waldron
Boise, ID

University of California-Berkeley
School of Law

Lyle Kenneth Weden
Jacksonwville, FL
Florida Coastal School of Law

Marie Ellen Young Wetherell
Boise, ID
University of Idaho College of Law

April Michelle Wielang
Moscow, ID
University of Idaho College of Law

Jeremy Charles Younggren
Moscow, ID
University of Idaho College of Law



NEW ADMITTEES

DIRECTORY UPDATES
Admitted 5/1/14 and 5/2/14

Craig David Bachman Ellis Edward Eifert Otto Woelke Leithart
Joseph Goddaeus Ballstaedt Lisa Rae Fullmer Sarah Katherine McKim
Luke Edward Baumgarten Abigail Rose Germaine Shawn Patrick McMurray
Jedediah Abram Bigelow Joseph M. Giberman Melodie Annalise McQuade
Kellis Marie Borek Andrew William Martin Goshgarian Dana Clifford Mohr

Travis Ross Bruner Monica Gray Sharon Elizabeth Mohr
Heidi Elizabeth Buck Morrison Bryson Keith Gregory Kelly Susan Marie O’Neill
August Heil Cahill 1l Stefanie Rose Haarsager Kristen Claire Pearson
Adam Barry Campbell Stewart B. Harman Nathan Robert Pittman
Justin Paul Cannon Joshua Kyle Hickey Tonya Marie Potter

Adam Joseph Chambers Richard Jeremy Hindman Corey Joseph Quinn

Kirk Sterling Cheney Darcy Edmonds Hoellwarth Rina Rai

Brian Vernon Church Stacia Rene Hofmann Lacey Bree Rammell-O’Brien
Andrea Maurine Close Arthur Robert Hoksbergen Adele Jennifer Ridenour
Benjamin J. Comin Monica Smith Huyg Mark Rosencrantz
Benjamin Thomas Cramer Zachary Hale Irwin Jason Joe Rudd

Alicia M. Derry Bruce Lee Johnson Sara Catherine Simmers
Darren Michael Digiacinto Todd Raymond Johnston Travis Daniel Spears

Joshua Reuben Dunyon Stratton Paul Laggis Richard Todd Wetmore
Jessica Gudmundsen Eby Ronald Brent Lahner William James Young

ALTERNATIVE DisPUTE RESOLUTION TlME T0 S ELL
MEerLyN W. CLARK MY BUSI NESS?

MEDIATION & ARBITRATION

Typical Sellers (age 65+) will increase 73%
while Typical Buyers (ages 45 to 54)
will decrease by 4%!*

CERTIFIED PROFESSIONAL
MEDIATOR
WITH OVER 700 CASES

EXPERIENCED ARBITRATOR
WITH OVER 70 CASES

SELL NOW!

Please visit Be the first of millions of Baby Boomers
www.hawleytro>,<ell.com P. 208.388.4836 preparing to Exit the Market
for Mr. Clark’s full F. 208.954.5210
resume. melark@hawleytroxell.com *US Dept of Commerce, Bureau of Census Data for period 2005 through 2025

HAWLEY Contact the Business Brokerage Authority of Over 31 Years

TROXFELL ARTHUR BERRY & COMPANY
ATTORNEYS AND COUNSELORS 9095 S. Federal Way, Suite 204, Boise, ID 83716
Boise + Coeur d’Alene + Pocatello + Reno 208-336-8000

www.hawleytroxell.com « 208.344.6000
www.arthurberry.com

The Advocate « June/July 2014 69



INSURANCE AND
CLAIMS HANDLING
Consultation, testimony, mediation and
arbitration in cases involving insurance
or bad faith issues. Adjunct Professor
Insurance Law; 25+years experience as
attorney in cases for and against insur-
ance companies; developed claims pro-
cedures for major insurance carriers.
Irving “Buddy” Paul, Telephone: (208)
667-7990 or Email: bpaul@ewingander-

son.com.

MEDICAL/LEGAL
CONSULTANT
INTERNAL MEDICINE
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact
call telephone: Home: (208) 888-6136,
Cell: (208) 841-0035, or by Email:

tedbohlman@me.com.

FORENSIC DOCUMENT

EXAMINER
Retired document examiner for the Eu-
gene Police Department. Fully equipped
laboratory. Board certified. Qualified in
several State and Federal courts. 24 years
in the profession. James A. Green (888)
485-0832.  www.documentexaminer.
info.

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available
to assist with discovery and assistance
in Medical/Injury/Malpractice ~cases;
backed by a cadre of expert witnesses.
You may contact me by e-mail renaed@
cableone.net, (cell) (208) 859-4446, or
(fax) (208) 853-6244. Renae Dougal,
MSN, RN, CLNC, CCRP.
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BOISE OFFICE SPACE
Established Boise law firm seeking ten-
ants for office building. Reasonable
rates, minimal commitment. Multiple
offices available with access to meeting
rooms. Contact William L. Smith at
bill@smithhorras.com.

ST. MARY’S CROSSING
27™ & STATE

Class A building. 1-3 Large offices and
2 Secretary stations. Includes: DSL, Re-
ceptionist/Administrative assistant, confer-
ence, copier/printer/scanner/fax, phone
system with voicemail, basic office &
kitchen supplies, free parking, janitor,
utilities. Call Bob at (208) 344-9355 or
by email at: drozdarl@drozdalaw.com.

OFFICE SHARING IN
DOWNTOWN BOISE
S™ AND MAIN

Great location within walking distance
of the courthouse. Three offices and
three secretarial spaces available in
the Veltex Building. Includes recep-
tion and kitchen area and a conference
room with a mock courtroom. Internet,
phones, fax, copier equipment available.
Crandall Law Office, 208-343-1211 or
Ip@crandall-law.net

DOWNTOWN BOISE
OFFICE SPACE

Historic McCarty Building at 202 N. 9th,
corner of 9th and Idaho. Up to 9,000
sq. ft. available for sale or lease. High
ceilings, antique wood finish, windows
that open, geothermal heating, within
walking distance to parking garages, res-
taurants, state offices. $18.50 sq. ft. full
service including janitorial and security.
Contact Sue: 385-9325.

OFFICE SHARING

Two office suites with client waiting ar-
eas and secretarial space. Great Bench
Location with ample parking. Recep-
tionist-phones and Equipment available.
Client & Case Referral Possible, Terms
are Negotiable Depending on needs,
with rent reduction for handling over-
flow cases. Contact: Sallaz & Gatewood,
Law Offices, PLLC. (208) 336-1145, 1000
S. Roosevelt, Boise, ID 83705 or email:
sallaz@sallazlaw.com

EXECUTIVE OFFICE SUITES AT
CLASS A-FULL SERVICE
DOWNTOWN BOISE
ALL inclusive — full service includes
receptionist, IP Phones, Fiber Optic in-
ternet, mail service, conference rooms,
coffee service, printer/fax/copy services,
administrative services and concierge
services. Parking is included! On site
health club and showers also available.
References from current tenant attor-
neys available upon request. Month-to-
month lease. Join us on the 11th floor
of the Key Financial Building in the
heart of downtown Boise! Key Business
Center. karen@keybusinesscenter.com;
www.keybusinesscenter. com, (208) 947-

5895. (Virtual offices also available).

ARTHUR BERRY & COMPANY
Certified business appraiser with 30
years experience in all Idaho courts. Tele-
phone:(208)336-8000. Website: www.ar-
thurberry.com

REGISTERED AGENT
AND CORPORATE FILINGS

Northwest Registered Agent LLC. Na-
tional registered agent and business
formation services, headquartered in
Spokane/Coeur d’ Alene. Online client
management and compliance tools. 509-
768-2249.
http://www.northwestregisteredagent.
com



Richard “Dick” Fields
1931-2014

Richard “Dick” C. Fields, 83,
passed away unex-
pectedly on April
23, 2014 while
recovering  from
a fall suffered on
March 19. Dick
was born in Wa-
terloo, Iowa on
January 10, 1931,
the son of George
and Emily Fields. When he was 9, his
family moved to Boise and in 1948
he was graduated from Boise High
School, where his father was the
principal and later became the su-
perintendent of Boise schools.

Dick and his two best friends (the
“Three Musketeers”) ventured out-
side of Idaho for college, with Dick
going to Harvard, and the other two
attending Columbia and Yale. Dick
was graduated from Harvard Univer-
sity (magna cum laude) in 1952 with
an Economics degree. After college,
he served in the Air Force as a First
Lieutenant at the Miho Air Force
Base in Japan.

Dick fell in love with the beauti-
ful country and a Japanese woman
(Taiko Izawa, later baptized Shirley
Fields) who worked as a translator
and interpreter in the communi-
cations office of the headquarters
building where he was the adjutant.
When he completed his service, Dick
became a reporter and editor for the
Associated Press in Helena, Mon-
tana.

He surprised his co-workers one
day and announced that he was re-
turning to Japan to marry Shirley.
On November 25, 1957, they em-
barked upon their 57-year marriage

Richard “Dick” Fields

with a wedding ceremony at the
Lutheran Church in Tokyo, and a
day later, a Japanese ceremony at
the Japanese consulate, followed by
receptions at the renowned Meguro
Gajyoen in Tokyo and later in Boise.
They returned to Helena, and Dick
often recalled fondly the warm wel-
come he and Shirley received there,
including when their first daughter
(Stephanie) was born in 1959.

Because he wanted to stay in the
West, Dick moved to Denver to at-
tend University of Denver College of
Law where he was graduated with a
doctorate of jurisprudence (Order of
St. Ives) in 1964, while working full
time as a supervisor of the editorial
department at the Martin Company.
He began his legal career working
in Denver as a staff attorney for the
National Labor Relations Board. In
1965, Dick and Shirley moved with
two daughters born in Denver (Di-
ana and Debbie) to Boise to be clos-
er to his parents, and there they had
their only son (Steve).

In Boise, Dick joined his child-
hood friend and fellow “Musketeer)
Eugene Thomas, at the law firm of
Moffatt Thomas Barrett Rock &
Fields, where for nearly 50 years he
counseled clients in the areas of la-
bor and employment and litigation,
trying over 150 cases in state and fed-
eral courts throughout the Moun-
tain States and Pacific Northwest.
For the last 15 years, although he was
no longer a shareholder or salaried
member of the firm, Dick went to
the office every day he was in town,
voluntarily serving the firm’s Boise,
Pocatello, and Idaho Falls offices
nearly full time as a mentor, in-house
counsel, and general troubleshooter.

Throughout his lifetime, Dick
gave his time, knowledge, and fi-
nancial resources to a wide array of

professional and community causes.
Almost every lawyer and judge who
knew him would say that he epito-
mized what it meant to be a lawyer.
He was recognized for his leader-
ship and ethics by many legal orga-
nizations, including the Idaho State
Bar (receiving awards for Outstand-
ing Service [1990], Professionalism
[1992], and its highest honor, Distin-
guished Lawyer [2000]), the Federal
Bar Association (Exemplary Service
Award in 2008), the American Col-
lege of Trial Lawyers, and the Boise
chapter of the American Inns of
Court, which he founded.

He served as commissioner and
president of the Idaho State Bar,
chaired several Bar sections, and led
many other legal organizations, such
as the state’s chapter of the American
College of Trial Lawyers, the Ameri-
can Board of Trial Advocates, the
Idaho Association of Defense Coun-
sel, the Jackrabbit States Bar, the
Western States Bar, and the Federal
Bar Association. He also served as
the representative to the U.S. Ninth
Circuit Judicial Conference.

He was known in the legal com-
munity as an advocate for profes-
sionalism and civility in the practice
of law and for legal education (teach-
ing classes at Boise State University,
Idaho State Bar programs, the Citi-
zens Law Academy, and grading bar
examinations for 30 years). Believing
lawyers should give back to their
communities and that there should
be access to the justice system for
all, he helped to establish and served
on the board of the Idaho Volunteer
Lawyers Program, which provides
pro bono legal services, and recently
had volunteered legal counsel for
pregnant teens and single mothers.
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Dick lived the motto of Rotary
International: “Service Above Self”
He was committed to creating posi-
tive and lasting change in his com-
munity and the world. He was an ac-
tive Rotarian since 1973, and follow-
ing in his father’s footsteps, became
president of The Boise Rotary Club,
and then District Governor, exactly
30 years after his father served in that
role.

He was awarded a Citation for
Meritorious Service by the Rotary
Foundation in 2005, was a district
delegate to Rotary International’s
Council on Legislation in Chicago,
and chaired the Permanent Fund
Committee (raising $1 million for
its endowment fund). Dick and Shir-
ley’s philanthropy was recognized
through multiple Paul Harris Fellow
awards, a Rotary International Major
Donor and Bequest Society mem-
bership, as well as a Greater Boise
Rotary Foundation Robert S. Gibb
Fellow award. Both Dick and Shir-
ley recently were honored as the first
recipients of an award that will con-
tinue in their names, “The Dick and
Shirley Fields Award for Substantial
Financial Contributions to Rotary]
which will be awarded annually.
Without seeking the limelight,
Dick quietly led many other chari-
table institutions in Boise. Since the
early 1970s, he also was a member
of the Advisory Board of the Salva-
tion Army, and was given the orga-
nization’s William Booth Award (its
highest award) in 1999. As long-term
patrons of the Boise Philharmonic
Association (Dick and Shirley tried
never to miss a concert), Dick served
as a board member and two years as
its president, helping, among other
things, with formation of the highly
successful Langroise Trio, in collabo-
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ration with the College of Idaho. He
also represented the orchestra on the
board of the Esther Simplot Perform-
ing Arts Academy. In 1993, in recog-
nition of some of these accomplish-
ments, the Idaho Statesman painted
Dick as a “Portrait of a Distinguished
Citizen, an honor also bestowed on
his father in the 1970s.

Dick came from a family of edu-
cators and was passionate about
education. He volunteered for the
Learning Lab, Inc. (an adult and
family literacy program), first as a
tutor, later as its president, and then
as a member of the advisory board,
which spear-headed efforts to devel-
op a state-of-the-art facility in Gar-
den City. In February, 2014, Dick was
awarded the second, annual Anna
Margaret Jones Legacy Award for
demonstrating extraordinary leader-
ship and philanthropy in his dedica-
tion and passion for Learning Lab.
For years, Dick also helped many
local high school graduates obtain
admission and financial aid scholar-
ships by interviewing student appli-
cants to Harvard.

During the last several vyears,
Dick’s main endeavor was helping
to bring a law school to the Boise
community. He was the initial chair
for the Dean’s Advisory Council for
the Concordia University School of
Law and was instrumental in locat-
ing, developing, and promoting Boi-
se’s first law school. He also served
ex officio to the Council of Trustees
of Concordia University, in Portland,
Oregon. The law school honored
Dick’s contributions by presenting
to him the inaugural “Leaders in Ac-
tion Award” in April, 2013.

Dick and Shirley traveled to over
35 countries on § different conti-
nents, attending 17 Rotary Inter-

national conventions. Despite his
worldly travels, Dick loved Idaho
best. When he wasn’t watching BSU
Broncos football or basketball (or
the multitude of other sports he fol-
lowed), his favorite past-time was sit-
ting on his back porch taking in the
views of the Boise foothills or on the
deck of his mountain cabin watch-
ing the sun set on Payette Lake in
McCall.

Dick was a devoted family man
who never missed his children’s
school and extra-curricular activi-
ties, serving as the PTO president at
their schools, and coaching YMCA
basketball. When his daughter, Deb-
bie Fields Rowan, was killed in 1998,
the dignity and compassion he and
Shirley showed in the face of trag-
edy was an inspiration to all. Perhaps
Dick’s most lasting legacy is his role
as “”0ji”” (a nickname derived from
grandpa in Japanese) to his four
grandchildren, Diana’s daughters
(Anika and Allison), and Steve’s sons
(Oscar and Koji).

Dick will always be remembered
as a gentleman and for his kind-
hearted nature, great humility, de-
cency of character and affect that
inspired those around him to make
the world a better place.

Dick is survived by his loving
wife of 57 years, Shirley Fields, his
daughter, Stephanie Bentley (Boi-
se), his daughter, Diana Fields and
her husband, Todd Fisher (Boulder,
CO), and their children, Anika and
Allison, his son, Steve Fields and his
wife, Mary Jane Fields (Boise), and
their children, Oscar and Koji, his sis-
ter, Ann Kaufman (Vancouver, WA).
He was preceded in death by his par-
ents, George and Emily Fields, his
brother-in-law, John Kaufman, and
his daughter, Debbie Fields Rowan.



Bob Melton Brown
1937-2014

Bob Melton Brown died peace-
fully on May 1, 2014, in Coeur
d’Alene, Idaho, after a long illness.

Bob was born February 24, 1937,
in Hereford, Texas, to Fred and Erle
Marie Brown. Bob was a graduate of
Lubbock High School, class of 1955.
In 1960, he graduated from Texas
Tech University with a bachelor’s
degree in politi-
cal science, and a
minor in Spanish.
Through ROTC,
Bob entered the
U.S. Air Force as
a lieutenant and
was stationed in
Portland, Ore.,
from 1960 -1963.
He married Judith
Hyatt Kimber in 1965 and became
stepfather to her son, Eliot. Their
daughter, Catherine, was born in
1970. The family moved to Coeur
d’Alene, Idaho, in 1971.

Bob began working at North
Idaho College as an administrator
in vocational programs. The follow-
ing year in 1972, daughter Rebecca
was born. Bob and Judy divorced in
1981.

In 1983, Bob married Anne Salis-
bury. He earned his Juris Doctorate
from Gonzaga University in 1988
and began practicing law in Coeur
d’Alene, first at the firm of Cox, Da-
vis & Stoddard, and later establish-
ing his own practice, specializing in
labor law. Bob and Anne divorced in
1997, but remained good friends.

Bob’s life reflects his consistent
commitment to the arts, public ser-
vice, and social justice. Some of the
memories that were particularly im-

Bob Melton Brown

portant to him include his service
on the following: Coeur d’Alene
City Council from 1982-1985; Idaho
Commission on the Arts; Western
States Arts Federation; boards of
both the Coeur d’Alene Community
Theater and the Carousel Players;
civil rights actions in the 1960s; Koo-
tenai County Task Force on Human
Relations; staff to Texas Democratic
Senator Ralph Yarborough; John E
Kennedy’s statewide campaign in
Texas in 1960; board of Opera Coeur
d’Alene; hosting weekly program on
KVNI called “Sunday at the Sym-
phony;” volunteer at St. Pius Soup
Kitchen in the 1990s; and member-
ship in the North Idaho Unitarian
Universalist church.

Family and friends will remember

Bob’s quick wit, generous hospitality,
and unshakable beliefs. He loved to
organize and plan events, and his eye
for detail was legendary — whether
setting up a conference, cooking a
meal, directing a play, reviewing a le-
gal document, or facilitating a meet-
ing, Bob thought deeply about how
each small part built to a whole.
Bob loved nothing better than to be
of use; to be doing work that mat-
tered to others. Bob is survived by
his two daughters, Catherine and
Rebecca, and three grandchildren.

Charles Arthur “C. A.” Daw
1953 -2014

C. A. Daw, formerly from Boise,
Idaho, passed away on May 1 after
a short battle with cancer. He had
served as Chief Legal Counsel for the
Montana Department of Revenue
from January 2007 until his death.

C. A. received both his under-
graduate degree in chemical engi-
neering and his Juris Doctorate from

the University of Idaho, with hon-
ors. He began his legal career with
the Idaho Tax Commission, and was
in private practice from 1988 until
2007 with the Boise firm of Bosch,
Daw and Ballard. His practice pri-
marily involved defending state tax
agencies, especially in centrally as-
sessed property cases and 4-R Act
litigation.

C. A. was a nationally recognized
expert in state and local taxation. He
contributed to the
work of national
organizations, in-
cluding the Inter-
national Associa-
tion of Assessing
Officers (IAAO)
and the National
Conference of
Unit  Valuation
States (NCUVS). He also consulted
with numerous counties and states
on issues related to complex tax val-
uation and equalization. The IAAO
recently recognized C. A. for 25 years
of contributions to standards of as-
sessment, major textbooks on ap-
praisal methods, and other work.

C. A. was a strong advocate for
justice and equity in taxation, and
for protecting the rights of individ-
ual taxpayers. One Montana DOR
colleague noted, “In just seven years
as chief legal counsel for the depart-
ment, C. A. made a lasting impact on
tax administration in Montana, with
equity, fairness, and ethics the hall-
marks of his legacy. These principles,
C. Als legacy, are reflected in Montana
tax law, administrative rules, and in
many department practices”

He was also a gentle and kind per-
son. He treated people with dignity,
respect, and friendship. He genuinely
cared for people around him.

Charles Arthur “C.A.”
Daw
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C. A.was a great friend who will be
missed by those closest to him — his
family, friends and colleagues. He is
survived by his wife, Mari Victory-Daw
of Helena, Montana, son Alex, and
daughter Kelli and her husband Jeff.

Kirk B. Hadley
1960 - 2014

Kirk B. Hadley, 54, of Pocatello,
Idaho, was born on January 17, 1960
to Kent and Mary Catherine Had-
ley. He passed away peacefully at his
home on Saturday, May 3, 2014.

Kirk began his schooling in Kobe,
Japan in the 1st grade and continued
at Indian Hills Elementary, Irving
Junior High, Pocatello High School
(1978). He then attended the Uni-
versity of Idaho and earned his Juris
Doctorate from the University of
Idaho School of Law.

Kirk celebrated his twenty-fifth
year of practicing law in May. He
specialized in Estate Planning. He
will be greatly missed by his friends,
relatives and the many clients he
served through the years. A popular
attorney, Kirk was named the Po-
catello area’s “Favorite Lawyer” in
2013 Idaho State Journal Readers’
Choice Awards. He was also listed as
one of the “Best Lawyers in America;’
and emphasized Elder Law. He draft-
ed over 3,000 wills and helped sev-
eral hundred families with nursing
home and medic-
aid planning for
the elderly. Kirk
was devoted to his
partners and to his
clients.

Kirk’s  great-
est pride and
joy were his two
sons Connor and

Kirk B. Hadley
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Sander. He loved and cherished his
family and friends. He was a man of
Christian Faith. He enjoyed listen-
ing to contemporary jazz and classic
rock along with many other genres
of music. He loved skiing Pebble
Creek, mountain climbing and bik-
ing. One of his favorite past times
was reading,.

His is survived by his two amaz-
ing sons, Connor (23), and Sander
(21), his mother Mary Catherine and
sister Lynn Hadley (Boise), nephews
Nick Ingram (24) and Alec Ingram
(21), along with the mother of his
children, Debbie Akers. He is pre-
ceded in death by his father, Kent
Hadley.

In lieu of flowers donations can
be made to the Pebble Creek Ski Pa-
trol in care of Mike Mickelsen, 1855
S. Fairway Dr., Pocatello, ID 83201.

Diane Marie Tappen
1959 -2014

Diane Marie Tappen, age 55, of
Boise, ID, passed away after a long
battle with metastatic breast cancer.

She was born in Los Angeles, CA
on April 6,1959 to Dr. Thomas and
Georgia Tappen. Diane graduated
from Buhl High School, received a
Bachelor of Arts degree in history
from the University of Idaho and
went on to receive a Juris Doctor
degree from the University of Idaho
in 1984. Diane
worked in Idaho
and Oregon be-
fore deciding to
continue her edu-
cation at Portland
State  University
where she received

Diane Marie Tappen

a Masters degree.

In 1995 she settled in Boise and
found her niche practicing educa-
tion law as a partner at Eberharter-
Maki and Tappen P.A. Diane en-
joyed her work and was fortunate to
be in business with her good friend
and former classmate Elaine Eber-
harter-Maki.
important to her and over the years
she grew to love many of them. Di-
ane’s social spirit allowed her to cre-

Her coworkers were

ate and enjoy a great community of
close friends; she relished the oppor-
tunity to banter and joke with them.

Diane had an adventurous spirit
and loved history and traveling. She
was daring and not afraid of the un-
known. Born with a keen internal
compass, she always had her bear-
ings in a new place. She could ven-
ture anywhere in the world whether
by train, bus, car or on foot with
ease. Diane enjoyed great discussions
sharing her knowledge of far away
places or local historic sites. Her cu-
rious nature and sense of adventure
led her to backpack through Europe,
explore Greece and eventually travel
to China on two separate occasions.
The latter trips forever changed her
life.

Diane’s dream of being a mother
came true in 2002 when she adopted
her daughter Adelaide from China
and again in 2005 when Augusta
joined the family. They were truly
the love of Diane’s life.

Diane believed in family and had
a generous heart. She was quick to
forgive and would freely lend an
ear to listen or a shoulder to cry on.
Diane offered sage advice and could
make you laugh with her wit and
dry sense of humor. She opened her
home and her heart unconditionally
to those in need. Diane was the cog



of the family wheel and took charge
whether it was the Christmas family
dinner or a Tappen family camping
trip.

In addition to traveling and his-
tory she enjoyed sewing, weaving,
cooking and was an avid reader.
Most of all, she delighted in nurtur-
ing her two girls and supporting
their busy school and social activi-
ties. They were truly gifts from God
treasured by Diane.

Diane is survived by her two
daughters, Addie and Gussie; her
mother, Georgia Tappen of Buhl,
brothers, Mark Tappen (Maria) of
Louisville, CO and Mitchell Tappen
(Susan) of Socorro, NM; and her sis-
ters, Sharon Parnell (Bill) of Eugene,
OR, Donna Tappen of Boise, Cam-
mie Jayo (Joe) of Twin Falls, and Ra-
chel Brasil (Joe Little) of Boise. She
was preceded in death by her father,
Dr. Thomas Tappen and her brother,
James Tappen.

The family would like to thank
Dr. Dan Zuckerman, Harrison Hope
Hospice, Sacred Heart Parish and
especially our Sacred Heart School
family for their love and support. In
lieu of flowers, memorial contribu-
tions may be made to Sacred Heart
School.

Condolences and memories may
be shared with the family on Diane’s
memorial webpage at www.sum-
mersfuneral.com

Have a job opening?
Looking for a job?

The Idaho State Bar
has job postings on its web site.
Posting is free and easy.
Visit isb.idaho.gov.
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ISB photo by Dan Black

The 2014 IALL class and committee members gather at the Lincoln statue outside the state Capitol in February while exploring President Lincoln’s leadership

style.

Bar Program Enhances Leadership Development

Mahmood U. Sheikh

he Center for Creative
Leadership recently asked
corporate executives in
53 countries, “Are leaders
born or made?”!

This remains an important ques-
tion in the fields of personal and
professional development and for
attorneys  hoping
to make the most
of their profession.
The Idaho Acad-
of Leader- |
ship for Lawyers, "
(IALL), which
capped off its five-
session course in April, has answered
this question through its dynamic
programming,.

After the April 25 graduation cer-
emony for the 2013-14 (IALL) class,
Idaho State Bar President Bob Weth-
erell reflected that “leadership is a
skill that indeed can be taught?

emy
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His conclusion echoes those of
people like the late Vince Lombardi
of the Green Bay Packers who stat-
ed “Leaders are made, they are not
born. They are made by hard effort,
which is the price which all of us
must pay to achieve any goal that is
worthwhile

In the Center for Creative Leader-
ship survey, slightly more than half
(52.4 percent) of the top executives
said leaders are made. Approximate-
ly one fifth (19.1 percent), think that
individuals come into this world
with an understanding to lead and
have that “it” factor. Just over a quar-
ter (28.5 percent) think leaders are
both made and born. Author Erika
Andersen writes in Forbes magazine,
“the single most powerful way to
grow as a leader [is to] become truly
self-aware” Andersen relates that
“Becoming truly selfaware means
to cultivate, on a daily basis, an ac-
curate sense of how you show up in
the world and what motivates you.”

After the April 25 graduation
ceremony for the 2013-14 (IALL)
class, Idaho State Bar President
Bob Wetherell reflected that
“leadership is a skill that
indeed can be taught”

Deborah L. Rhode, Director for
the Center on Legal Profession and
Stanford University Professor of Law,
quotes that lawyers are “leaders of
leaders”* However, Rhode contends
that most lawyers do not receive for-
mal training or adequate education
on leadership skills.®



An Idaho solution

Oftentimes lawyers must learn
leadership skills “on the job” while
serving on community and chari-
table boards, in elected office or
within their respective firm. Such
happenstance training left room
for improvement. So to address the
issue, the Idaho State Bar Board of
Commissioners unanimously ad-
opted the creation of the IALL in
November of 2010, making Idaho
the 18" state bar to create a leader-
ship program designed specifically
for lawyers.

In late 2007, then-ISB Deputy Ex-
ecutive Director Terri Muse began
extensive research for a program that
would bring together some of the
best and brightest attorneys in Idaho
and teach them leadership skills that
they could use to enhance the legal
profession and transform their local
communities. Her study, alongside
the vision of then-Bar Commission-
er and now the IALL Committee

Quotes from the IALL graduates

“What a fantastic opportunity! IALL
has been an invaluable experience for me
in my career. From
team building to dis-
cussions with great
leaders (in law as
well as other fields),
this academy has
given me tools to
be a better person -
both as an attorney
and in my personal
life. As an added
benefit, we get to associate with judges
and attorneys [from] across the state of
Idaho!! | would highly recommend IALL to
any attorney looking to gain leadership
skills and advance their career.”

— Paul Arrington,
Barker, Rosholt & Simpson, LLP

“Little did | appreciate when | was ac-
cepted into the IALL program how truly
inspiring and beneficial this experience
would be to me both professionally and

Concluding the evening of April 25, the IALL now proudly claims three
graduating classes with a total of 37 graduates from all across Idaho,
representing a variety of backgrounds and different practice areas.

Chairperson Deborah Ferguson, de-
termined the program would serve
as a highly regarded, selective leader-
ship training program.

Concluding the evening of April
25, the IALL now proudly claims
three graduating classes with a to-
tal of 37 graduates from all across
Idaho, representing a variety of back-
grounds and different practice areas.
Each graduate has been asked to
develop, implement and evaluate a
legacy project that benefits their lo-
cal community and/or community
as a whole.

personally. Through the IALL, | have been
introduced to and developed lasting friend-
ships with some of the
finest attorneys and
individuals | have ever
met. The IALL seminars
and assignments have
inspired me to raise the
bar in my professional
practice and in my per-
sonal involvement in
the community. | now
look for opportuni-
ties to be involved in the community and to
share the wonderful things | have learned
through the IALL. | doubt that | would have
had the confidence to take these steps with-
out the wonderful program developed and
presented by the IALL committee.”

— Bill Hancock,
Merrill & Merrill, Chtd.

“Participation in the IALL has been a
transformative experience, personally and
as an attorney, which has left me with a

Open enroliment
coming soon

Due to the continued success
of this program we are pleased to
announce the opportunity for at-
torneys to be a part of the 2014-15
IALL class. Applications will be
made available on the bar’s website
beginning June 20,2014 and are due
on August 1, 2014. This five-session
Academy will provide another layer
of lawyers with the necessary skills
set to continue their role of being
“leaders of leaders” as we truly be-
lieve “leaders can be made?

new-found sense of possibility and opti-
mism. The IALL created a great environ-
ment in which to
increase self-aware-
ness and identify
my strengths and
unique characteris-
tics. This self-aware-
ness, | consider to
be the cornerstone
towards my con-
tinued develop-
ment as a servant lawyer. The IALL has
increased my arsenal of tools with which
| can better serve clients, the Bar and my
community at large. Through the IALL, |
have benefitted from the countless years
of experience, knowledge and wisdom
of numerous outstanding speakers and |
have built lasting relationships with oth-
er great lawyers.”

— Monica Salazar,
Salazar Law, PLLC
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2013 - 2014 IALL graduates

* Ricky Bower, Belnap Stewart Taylor
& Morris, PLLC

» Maureen Braley, Idaho State Bar
e Amanda Breen, Amanda Breen Law
e Paul Clark, Kirsch & Clark, PLLC

e Lynette Davis, Hawley Troxell Ennis
& Hawley, LLP

* Mischelle Fulgham, Lukins & An-
nis, PS

 D. Michelle Gustavson, J.R. Simplot
Company

» Taylor Mossman, Mossman Law Of-
fice, LLP

¢ Ali Nelson, Husch Blackwell LLP

e Brooke O’Neil, Finch O’Neil Law
Office, PA

o Tyler Rounds, Lovan Roker &
Rounds, PC

e Steve Stokes, Idaho National Guard

Sample of Legacy Projects

® Access to Justice FUND Run/Walk -
Maureen Braley (Idaho State Bar)

e Attorneys for Civic Education - Jodi
Nafzger (Concordia University School of
Law), Edith Pacillo (Office of the Attor-
ney General) and Danielle Quade (Haw-
ley Troxell Ennis and Hawley, LLP)

® |daho Incarcerated Females Know Your
Rights Campaign - Annie Kerrick (Boise
State University)

e | egal Counsel for the Idaho Suicide Pre-
vention Hotline — Joe Pirtle (Elam and
Burke) and Ben Ritchie (Moffatt, Thom-
as, Barrett, Rocks & Fields, Chtd).

e Mediation in the Middleton School
District - Tyler Rounds (Lovan Roker &
Rounds, PC)
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tion. Sheikh has served in this capacity
since July 2010 and oversees the Mem-
ber Services Department of the Bar and
Foundation.

Sheikh is President-Elect of the Boi-
se Vista Lions Club and he previously
served on the Alumni Board of Trust-
ees for the Idabo Chapter of the Delta
Chi Fraternity. In 2007, be earned the
Idaho Business Review’s “Top 40 Under
40” Award. Sheikh graduated from the

ISB photo by Dan Black
Conversation at an IALL seminar engages presenters and participants in asking questions about the nature
of fulfilling one’s highest, best duty to self and community.

This five-session Academy will
provide another layer of lawyers
with the necessary skills set to
continue their role of being
“leaders of leaders” as we truly
believe “leaders can be made.”

Unaiversity of Idaho with a Bachelor of
Science in Business Marketing and a
Masters degree in Education, Educa-
tional Leadership. In 1999, be served as
Assoctated Students University of Idaho
(ASUI) President.

A native of Moscow, Idaho, he is
married to the former Amity Vacura
of Winchester, Idaho. The two have one
son, Zain and a daughter Ara.



Let the Lawyer Referral Service send clients your way.

Many people who need an attorney don’t know
what kind of attorney or where to look.
The LRS matches clients with participating attorneys.

Did You Know?
- Over 4,000 people call the LRS service yearly
« 1,000+ people use the online LRS monthly
« Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS
contact Kyme Graziano at (208) 334-4500.
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Casemaker

THE LEADER IN LEGAL RESEARCH™

You can now access Casemaker from
your iOS or Android mobile device.
Simply scan the code for your device to
download. Then login to your Casemaker
account to get your personal
activation code.

Casemaker - A Valuable Bar
Member Benefit - Now on
your Mobile Device.

Andr0|d

Rachel Murphy Aaron Chandler

Stanford Law School I University of Virginia School of Law

A

Susan Pierson
University of Maryland School of Law

Zach Zollinger
The University of Michigan Law School

PASSION FOR LAW.
TALENT TGO WINI

Andersen Banducciis pleased to introduce four new
attorneys who have joined one of the Northwest's
strongest commercial litigation firms. Each shares
our core belief that the only thing worse than being
in a business dispute is losing one. And they're not
about to let that happen.

ANDERSEN3ANDUCCI

SCHWARTZMAN | WOODARD | BRAILSFORD

The attorneys you choose when
you can't afford to lose.

101 S. Capitol Blvd., Suite 1600 ° Boise, Idaho 83702

(208) 342-4411 - andersenbanducci.com
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Bradford S. Eidam

Representing Injured Workers
throughout Idaho

* Workers’ Compensation Specialist

certified by the I. T.L.A.

* Past President,
Idaho Trial Lawyers Association

208-338-9000

300 E. Mallard Drive, Suite 145 PREEMINENT™ | (i | exisNexis:  Martindale-Hubbell”
P.O.Box 1677 3

Boise, ID 83701 E.em%r sEi.en}s/:!-?lY Eﬁt %(1:;]
www.eidamlaw.com Bradford S. Eidam

A New Financial Horizon

™ -

Custom-Made Investment Plans Tailored to Your Needs

=S

~ DBFitzpatrick (208) 342-2280
\" REGISTERED INVESTMENT ADVISORS msﬂﬂsm st.
www.DBFitzpatrick.com Boise, ID 83702
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T l
l L Feelings of bafflement,
ooy ‘i confusion, loneliness,
: E‘ isolation, desolation
} and being overwhelmed

Procrastination,

file stagnation &
neglect, inability to
meet professional or,
personal obligations

or deadlines

Drug or
«a alcohol
abuse

Inability to open mail
or answer phones, ]
“emotional paralysis”

\—Changes

Persistent
apathy or in energy,
“empty” feeling eating or
sleep habits

I.oss of interest
or pleasure,
dropping
- hobbies

——

Guilt, feelings of
hopelessness, —\
helplessness,

worthlessness, or
low self-esteem

Trouble
concentrating
or remembering
things

We Can Help.

The signs of depression aren’t easy to read. No one is completely immune.
If you or a colleague are experiencing signs of depression, please call.

Idaho Lawyers Assistance Pro-
gram
24- Hour Hotline: (866) 460-9014
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LAW & MEDIATION

Deborah A. Ferguson
Experienced - Insightful - Prepared

27 years of complex civil litigation,
mediation and trial experience
Past President of the Idaho State Bar, 2011

Member of Idaho Supreme Court Mediator Roster and
Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation
with experience in over 200 federal cases as lead trial counsel.

The Law Office of Deborah A. Ferguson, PLLC (208) 484-2253

202 N. 9th Street, Suite 401 C d@fergusonlawmediation.com
Boise, ID 83702 www.fergusonlawmediation.com

Is Your Client’s Home Involved?

We Can Help.

BANKRUPTCY * ESTATE PLANNING - DIVORCE - REAL ESTATE

We will provide a FREE CASH PRICE VALUATION

for your client’s property within 72 hours.

Fast, Secure, 8 Years in Business

Easy, (Quick-Close Operations in Arizona, California,

Colorado, Florida, Georgia,
Idaho, North Carolina, Oregon,
Quit Claim Deeds Utah, and Washington

— CONTACT TORI KLEIN, ESQ. (LICENSED ATTORNEY IN OREGON) —
Tori.Klein@GorillaCapital.com - (541) 344-7867 - GorillaCapital.com

]

Transactions with
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UBS provides a powerful integration of siruciured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management
firms, your clients can now receive unbiased advice and long-term planning to help secure

their financial needs now and in the future. With over 7,000 Financial Advisors in 350 offices
across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of Vasconcellos Investment Consulting at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Wealth Management

1161 West River Street, Suite 340, Boise, ID 83702
208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

We will not rest % UBS

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselors™ and CRPC®
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_Vasw




ISB Annual Meeting 2014 Schedule of Events

8:30 a.m. - 3:00 p.m.
4:00 p.m. - 5:00 p.m.
6:00 p.m. - 7:00 p.m.
7:00 p.m. - 9:00 p.m.
9:00 p.m. - 11:00 p.m.

7:30 a.m. - 5:00 p.m.
7:30 a.m. - 8:30 a.m.
7:30 a.m. - 8:15 a.m.
7:30 a.m. - 8:15 a.m.
8:30 a.m. - 10:00 a.m.

10:15 a.m. - 3:15 p.m.
10:15 a.m. - 11:45 a.m.

Noon - 1:15 p.m.
1:30 - 3:00 p.m.

3:15 - 4:45 p.m.

5:30 p.m. - 6:30 p.m.
6:45 p.m. - 8:30 p.m.
7:00 p.m. - 9:00 p.m.
7:30 p.m. - 9:30 p.m.

9:00 p.m. - 11:00 p.m.
7:15 a.m. - 8:00 a.m.
7:30 a.m. - 1:30 p.m.

7:30 a.m. - 8:00 a.m.
8:00 a.m. - 10:00 a.m.

10:15 a.m. - 11:45 a.m.

Noon - 1:15 p.m.
1:30 p.m. - 3:30 p.m.

3:30 p.m.

Wednesday, July 16th
Idaho State Bar Board of Commissioners
Registration /Exhibition Hall
President’s Reception - Sponsored by Idaho Trust Bank (Juniper Hills Country Club - Pocatello)
Distinguished Lawyer Awards Dinner - Sponsored by ALPS (Juniper Hills Country Club - Pocatello)
Annual Meeting Hospitality HQ - Sponsored by Clio
Thursday, July 17th
Registration / Exhibition Hall
Continental Breakfast - Sponsored by BizPrint
Litigation Section Annual Meeting
Taxation, Probate & Trust Law Section Meeting
Conference Plenary Session - .5 CLE credits - Sponsored by LawPay Credit Card Processing
*  Welcome from ISB President Bob Wetherell
* State of the Court by Idaho Supreme Court Justice Jim Jones
*  Greeting from the Shoshone Bannock Tribal Chairman Nathan Small
* Keynote Presenter Jeff Rosen
Idaho Law Foundation Board of Directors
CLE Session #1
¢ Client Counseling: Setting the Attorney Client Relationship Up for Success
Sponsored by the Government & Public Sector Lawyers Section - 1.5 CLE credits of which .5 is Ethics
* Criminal Case Law Updates: Idaho Appellate Decisions from the Past 365 Days
Sponsored by the Appellate Practice Section - 1.5 CLE credits (NAC)
* Negotiating and Litigating Over Intellectual Property: What is This Stuff Really Worth and Can We Really
Place a Value on It? - Sponsored by the Intellectual Property Section - 1.5 CLE credits
ISB/ILF Service Awards Luncheon & ILF Annual Meeting - Co-Sponsored by Moreton & Co. and Attorney Pro
CLE Session #2
¢ Burden of Proof: Not Just a Catch Phrase Sponsored by the Idabo V'olunteer Lawyers Program - 1.5 CLE credits (NAC)
* Do We Have A Living Constitution, A Dead Constitution, or A Zombie Constitution?
Sponsored by the University of Idaho College of Iaw - 1.5 CLE credits
¢ Practical and Ethical Considerations on the Use of Cloud Computing
Sponsored by the Idaho Law Foundation - 1.5 CLE credits of which .5 is Ethics
CLE Session #3
e Advancing Justice: Model Time Standards - Sponsored by the Litigation Section - 1.5 CLE credits (NAC)
* Merchant Accounts: Managing Clients’ Funds Effectively and Ethically
Sponsored by the 1daho Law Foundation - 1.5 CLE credits of which .25 is Ethics
e Simple is the New Black: Legal Writing’s New Look and How to Make It Work For You
Sponsored by Concordia University School of Law - 1.5 CLE credits
50/60/65 Years of Admission Reception - Sponsored by the Sixcth District Bar Associatio
Family Law Section Award of Distinction Reception (Rosewood Event Center, 1499 Bannock Hwy - Pocatello)
Bingo Pizza Party - Sponsored by Fort Hall Casino
Taxation, Probate & Trust Law Section - Social (Simisu Fusion Restaurant, 309 E. Center St., Pocatello, ID)
OR Golf, Mountain Bike Ride or Road Bike Ride (Call Eric Olsen at (208) 232-6101 ot email elo@racinelan.nei)
Annual Meeting Hospitality HQ - Sponsored by Clio
Friday, July 18th
ILF Donor Appreciation Breakfast Sponsored by Eide Bailly, I.I.P
Registration / Exhibition Hall
Continental Breakfast - Sponsored by the Seventh District Bar Association
CLE Session #4
* A Fate Worse than Death: What Happens When a Lawyer Becomes Disabled or Dies Without a Plan
Sponsored by the Diversity Section - 2.0 CLE credits of which .5 is Ethics
e At the Intersection of the Indian Child Welfare Act and Idaho State Law
Sponsored by the Family Law Section - 2.0 CLE credits (INAC)
* Employment and Labor Law Update - Sponsored by the Employment & Labor Law Section - 2.0 CLE credits
CLE Session #5
* Lessons from the Masters
Sponsored by the Idaho Law Foundation - 1.5 CLE credits of which .5 is Ethics (NAC)
Social Networking BBQ - Sponsored by the University of ldaho College of Law
CLE Session #6
* Members of the Federal Judiciary: Eastern Idaho Roots to the United States’ Courts
Sponsored by the 1daho Law Foundation - 2.0 CLE credits of which .5 is Ethics (NAC)
Conclusion of the 2014 Idaho State Bar Annual Meeting
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ACON
REG

Idaho State Bar 2014 Annual Meeting
 Registration Form «

Shoshone-Bannock Hotel & Event Center

IDpAHO STATE BAR

2014 i‘NUALEE__EIN'E |

Pocatello e Fort Hall

July 16-18
Name:
Attorney #: Firm
Mailing Address: City,State, Zip:
Phone: Email:

Choose Registration Option from the left column | - Then Meal Events you/guests will attend from the right column |

Full Registration

Includes all meals, CLEs & Plenary Session

Early Bird Standard First Time Service Awards Lunch
(by June 16) (after June 16) Attendee ervice Awards Luncheon
O Registrant® + Guest ($30 each) =$__
0 $260 0 $310 0 $230 egistrant® + Guest ($30 cach)

Special Registration

Includes CLEs & Plenary Session ONLY

e Meal Events Require Additional Payment e

Meal Events

Distinguished Lawyer Awards Dinner
O Registrant® + Guest ($45 each) = §

50/60/65 Years of Admission Reception
O Registrant* + Guest ($15 each) = §

Social Networking BBQ Lunch
O Registrant® + Guest ($25 each) = §

Attorneys tesiding | Attorneys residing Ty Total Meal Event Fees = $
within the 6th and outside of the 6th Students
7th Districts or and 7th Districts or 1 Guest Name(s):

Utah, Wyoming or |  Utah, Wyoming or 2:
Montana who have | Montana who have 3.

been practicing 3 been practicing 3 4.

years or less and/ | years of less and/or

or are unemployed are unemployed

0 $125 o FREE 0 FREE
PAYMENT INFORMATION

Day Pass Registration

Includes CLEs & Pleanary Session ONLY

e Meal Events Require Additional Payment e

Make checks payable to and send completed form to:
Idaho State Bar, PO Box 895, Boise, ID 83701
Fax: (208) 334-4515

Method of Payment:

REG

Thursday Thursday Thursday 0 Cash 0O Check 0OVISA 0 Mastercard ZI
Fal Dey Morning Session Afternoon Session Cardholder’s Name (As Imprinted on Card) 8
o $130 o $65 o $95 <
Friday Friday Friday gcctg -
Full Day Morning Session Afternoon Session xp.Late mt.
o $155 0 $110 0 $75 Signature




MNEYS AT LAWY

Real Estate s
L L Your partners in providing
efficient and effective
Title legal services: T
1L}
Construction Michael Spink « JoAnn Butler
- Hethe Clark « Chad Lamer
Commercial Tara Martens Miller
Litigation
ik 251 East Front Street
Business Suite 200
) Formation, Boise, |daho 83702
www.spinkbutler.com Operation & 208 388-1000

Dissolution

RESPECTED ® RESOURCEFUL ® RESPONSIVE

rn a rte I I e 873 E. State Street ~ Eagle, ID 83616 | (208) 938-8500 | www.martellelaw.com

bratton Tax DispuTES | BANKRUPTCY

& associates, p.a.

Tax Problem Resolution
Offers in Compromise — Installment Plans — Tax Court
Representation — Innocent Spouse Relief
Penalty Abatement — Tax Return Preparation

Bankruptcy
Bankruptcy/Tax Discharge — Chapter 13 Bankruptcy
Chapter 7 Bankruptcy — Chapter 11 Bankruptcy

Martelle, Bratton & Associates is Mortgage Loan Modification
experienced in finding innovative Foreclosure Alternatives — Mortgage Modifications
solutions for its client’s tax, Forbearance Agreements — HAMP Modifications

bankruptcy, and mortgage loan
modification needs.
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208-562-0200

www.revealdfs.com
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Wm. “Breck” Seiniger, Jr.

LAW OFF."CI‘ :

#

www.SeinigerLaw.com
942 Myrtle Street ® Boise, Idaho

(208) 345-1000



