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On Abraham Lincoln’s birthday, February 12, 2014, the Idaho Legal History Society will host a gala event 
featuring the Honorable Stephen Trott, Senior Circuit Judge for the United States Court of Appeals for the Ninth 
Circuit.  Gala attendees will have exclusive, after-hours access to the brand new Lincoln Legacy Exhibition, the 
most signifi cant grouping of contemporary artifacts ever assembled relating to the relationship of Abraham 
Lincoln and the Rocky Mountain West.

The event will be held from 5:30 p.m. to 8:30 p.m. on Wednesday evening, February 12, 2014, at the Idaho State 
Archives, home of the Lincoln Legacy Exhibition, located at 2205 Old Penitentiary Road in Boise.  Tickets are $75 
per person, with all proceeds benefi tting the Idaho Legal History Society and its mission to preserve and promote 
public knowledge of Idaho’s legal history.

Reserve your ticket today online at http://goo.gl/eS2018 or by sending payment to the Idaho Legal History 
Society c/o Walt Sinclair, Holland and Hart, LLP, 101 S. Capitol Boulevard, Suite 1400, Boise, Idaho  83702.  Make 
checks payable to “Idaho Legal History Society.”

Exclusive Lincoln 
Legacy Exhibition Gala

— Benefi tting the Idaho Legal History Society

Featuring Judge Stephen S. Trott 
of the Ninth Circuit Court of Appeals
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BUILDING ON 50 YEARS OF SERVICE 
TO THE LEGAL COMMUNITY.

Call an ABA Retirement Funds Program
Regional Representative today!
(866) 812-1510  I  www.abaretirement.com 
joinus@abaretirement.com

The Program is available through the Idaho State Bar as a member benefit. This communication 
shall not constitute an offer to sell or the solicitation of an offer to buy, or a request of the 
recipient to indicate an interest in, and is not a recommendation of any security. 
Securities offered through ING Financial Advisers, LLC (Member SIPC).
The ABA Retirement Funds Program and ING Financial Advisers, LLC, are separate, unaffiliated 
companies and are not responsible for one another’s products and services. 

The aba retirement funds program   
is proud to celebrate its 50th year of providing 

comprehensive and affordable retirement 

plans exclusively to the legal community. 

Your membership has made the Program a 

success. Thank You. Find out what thousands 

of Program member firms already know about 

saving for retirement.

CN0311-8581-0415
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We represent construction companies in litigated matters:
Construction Defects, Job Site Injuries, Contract Disputes

Seasoned trial attorneys, litigators and counselors

www.dimalantaclark.com
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Please join us as we congratulate Deborah A. Ferguson and J. Walter Sinclair on receiving 
the Exemplary Service Award from the Idaho Chapter of the Federal Bar Association.  The 
Exemplary Service Award honors attorneys who have improved the quality of practice in Idaho’s 
federal courts.  Deborah and Walt have been recognized by their peers from the Idaho Chapter, 
FBA as demonstrating professionalism, collegiality, mentoring, and providing quality legal 
representation.  These individuals set the standard for federal practitioners in the courtroom,  in 
continuing legal education and in all phases of litigation.  The Idaho Chapter of the Federal Bar 
Association presented these awards at their annual Mix and Mingle holiday party on Thursday, 
December 5, 2013 at Crane Creek Country Club. 
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ISB/ILF Upcoming CLEs



 

ISB/ILF Upcoming CLEs

Live Seminars
Throughout the year, live seminars on a variety 
of legal topics are sponsored by the Idaho State 
Bar Practice Sections and by the Continuing Legal 
Education Committee of the Idaho Law Foundation.  
The seminars range from one hour to multi-
day events. Upcoming seminar information and 
registration forms are posted on the ISB website at: 
isb.idaho.gov. To learn more contact Dayna Ferrero 
at (208) 334-4500 or dferrero@isb.idaho.gov. For 
information around the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded seminars are available on demand 
through our online CLE program.  You can view 
these seminars at your convenience.  To check out 
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars
Many of our one-to three-hour seminars are also 
available to view as a live webcast.  Pre-registration 
is required.  Watch the ISB website and other 
announcements for upcoming webcast seminars. To 
learn more contact Dayna Ferrero at (208) 334-4500 
or dferrero@isb.idaho.gov. For information around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for rent in 
DVD, VCR and audio CD formats.  To visit a listing of 
the programs available for rent, go to isb.idaho.gov, 
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.

January

January 22
Let’s Eat Lawyers! Let’s Eat, Lawyers! – Lessons in Clarity 
and the Impacts of Poor Writing Choices
Sponsored by the Environmental and Natural Resources 
Section 
Law Center - 525 W. Jefferson, Boise / Statewide 
Webcast
Noon (MST)
3.0 CLE credits

January 24
Annual Flagship - Idaho Rules of Evidence:  
Tips, Traps and Trends 
Sponsored by the Idaho Law Foundation, Inc.
The Grove Hotel - 245 S. Capitol Blvd., Boise
8:00 a.m. (MST)
4.0 CLE credits of which 1.0 is Ethics - RAC 

February
February 6-8
32nd Annual Bankruptcy Seminar
Sponsored by the Commercial Law and Bankruptcy 
Section
The Coeur d’Alene Resort – 115 S. 2nd Street,  
Coeur d’Alene
13.5 CLE credits of which 1.0 is Ethics

February 14
CLE Idaho: Lunch with the Judiciary 
Sponsored by the Idaho Law Foundation
Canyon County Courthouse - 115 Albany Street, 
Caldwell
Noon (MST)
1.0 CLE credit – RAC 

February (continued)

February 14
CLE Idaho: Lunch with the Judiciary 
Sponsored by the Idaho Law Foundation
Kootenai County Courthouse – 501 Government Way, 
Coeur d’Alene
Noon (PST)
1.0 CLE credit - RAC

February 28
A-Z of Project Development: How to Build  
Rome ... Described in One Day
Sponsored by the Real Property Section
The Riverside Hotel – 2900 Chinden Blvd., Boise
8:30 a.m. (MST)
6.5 CLE credits of which .5 is Ethics

March

March 7
Annual Workers Compensation Seminar
Sponsored by the Workers Compensation Section
The Sun Valley Resort – 1 Sun Valley Road, Sun Valley
8:30 a.m. (MST)
6.0 CLE credits of which 1.0 is Ethics

**Dates, times, locations and CLE credits are subject to change. The ISB 
website contains current information on CLEs. If you don’t have access to 
the Internet please call (208) 334-4500 for current information.

Attend a CLE right in your backyard

*RAC — These programs are approved for Reciprocal Admission Credit 
pursuant to Idaho Bar Commission Rule 206(d).



14  The Advocate • January 2014

More to Being a Lawyer

President’s Message

William H. Wellman
President, Idaho State Bar 
Board of Commissioners

 few months back I 
wrote about a trip to 
Spain and the zest for 
living the Basque people 
enjoy. In my mind as I 

return to Ea, Bilbao, San Sebastián 
and Gernika with affection I think 
about how I want to continue to 
live and work in beautiful Idaho.   I 
work and I live. 
To live fully I 
concentrate on 
the task at hand 
which at times is 
competing with 
a golf course and 
my opponents.  
Golf offers me an 
outlet for reprieve from the stresses 
of law. 

Lawyers confront crisis in 
varying forms.  My clients’ issues are 
personal and painful.  To be at my 
best, I must be first and foremost 
objective.  Still, it helps to be 
conscious of clients’ human foibles.  
To understand the client I need 
to understand myself.   I gain that 
when I allow myself an outlet away 
from the office. 

For 50 years golf has been such a 
sanctuary.    I love all there is about 
the game.  Herbert Warren Wind’s 
essays have taken me to the links 
of Dornoch in northern Scotland. 
Hogan’s mystique has captured me 
with different angles on the “wee 
ice man.” Working inside the ropes 
at the US Open for several years 

made me appreciate the best players 
in the toughest conditions.  I play 
golf because I can get out with my 
friends who play the game with 
passion.    

And each of us in this world of 
lawyering needs to have an escape 
from the practice.  Interludes into 
a safe and comfortable world are 
refreshing and invigorating and 
prepare us for the next fight.  

I have asked two of my respected 
colleagues to relate their interests. 

_____________ 

Twin Falls attorney Paula 
Brown Sinclair, has a passion for 
music and art and had this to say:

“To be effective in our work 
takes a maximum effort of every 
part of our being.  We rest our body 
with sleep, but what about our 
psyche and spirit?  Failure leads to 
what we call “burn-out.”

For over 30 years music has been 
my psychic rest.  When my part is 
on the stand and the conductor 

is on the podium and my horn is 
at my face, there are no clients or 
overzealous opposing counsel in 
my world.  I still help Magic Valley 
Symphony make beautiful music.

With age comes a need for more 
rest, and by happy accident I found 
watercolor.  It was a sea-day activity 
on a cruise ship in a room full of 
others who, like me, hadn’t tried 
painting since 2nd grade.  It was as 
if it was recess, and we were all let 
out to play.  Making the mineral 
pigments and water behave enough 
to create a pleasing image will be a 
challenge for the rest of my life. But 
when the brushes are wet and the 
paper is waiting, time stands still.  
Then, when it is time to get to work 
for a client, all of me is ready.  To 
my surprise, one of my watercolors 
took “Best of Show” for advanced 
amateurs in all media this year at 
the Twin Falls County Fair, and now 
more can be seen at the Full Moon 
Gallery.”

A
  

It was a sea-day activity on a cruise ship in a room full of others who,  
like me, hadn’t tried painting since 2nd grade.  It was as if it was recess, 

and we were all let out to play.  

— Paula Brown Sinclair
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Reed Larsen, from Pocatello 
has this to say:  

“Roping, like golf or skiing, 
gives me a chance to connect with 
things other than the law. I have 
always loved horses and believe 
Will Rogers was right when he said 
“nothing is better for the inside of a 
man, than the outside of a horse.” 

I love my horse. It is hard to 
find that kind of connection and 
approval in the law. Plus, I still love 
to compete even though I am sure 
I am past my prime. It is fun to try 
to beat anyone else, especially kids 
younger than me. Finally, cowboys 
are a good break from lawyers. They 
see things different than lawyers: 
Right is right and wrong is wrong, 
very little pretense or alternative 
agendas;  these help recharge the 
balance in my life. My motto has 
been to work hard and play hard. 
Hope I can keep it going.

There are other Idaho lawyers 
who can share their stories of 
hobbies and activities that enrich 

their lives outside of the law.  Bikers, 
teachers, ranchers and historians 
come to mind.   I hope you will 
discover and cultivate your passions.”

About the Author 

William H. Wellman is a solo 
practice attorney in Nampa, and is 
also the current President of the Idaho 

State Bar Board of Commissioners.  
Mr. Wellman has his BA from Miami 
University in Oxford, Ohio ‘74 and JD 
from West Virginia University College 
of Law ’79. He has been the contract 
public defender in Owyhee County 
since 1986.  His wife Debbie is a custody 
mediator and licensed counselor. They 
are parents to three adult children, all 
living in Boise.   

  

Cowboys are a good break from lawyers. They see things  
different than lawyers: Right is right and wrong is wrong,  

very little pretense or alternative agendas;  these help  
recharge the balance in my life.

— Reed Larsen
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You can now access Casemaker from 
your iOS or Android mobile device.
Simply scan the code for your device to 
download. Then login to your Casemaker 
account to get your personal 
activation code.

Casemaker – A Valuable Bar 
Member Benefit – Now on 
your Mobile Device.

AndroidiPad

iPhone

Image courtesy of luckypic / FreeDigitalPhotos.netImage courtesy of luckypic / FreeDigitalPhotos.net

101 S. Capitol Blvd., Suite 1600  •  Boise, Idaho 83702
(208) 342-4411  •  andersenbanducci.com

The attorneys you choose when 
you can’t afford to lose.

Andersen Banducci is pleased to introduce four new 
attorneys who have joined one of the Northwest’s 
strongest commercial litigation firms. Each shares 
our core belief that the only thing worse than being 
in a business dispute is losing one. And they’re not 
about to let that happen.

Rachel Murphy
Stanford Law School

Aaron Chandler
University of Virginia School of Law

Zach Zollinger
The University of Michigan Law School

Susan Pierson
University of Maryland School of Law

Passion for Law.

Let the Lawyer Referral Service send clients your way.

Many people who need an attorney don’t know   
what kind of attorney or where to look.  

The LRS matches clients with participating attorneys.

Did You Know?
• Over 4,000 people call the LRS service yearly

• 1,000+ people use the online LRS monthly

• Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS  
contact Kyme Graziano at (208) 334-4500.
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DISCIPLINE

Rocky L. Wixom
(Witheld Suspension/Probation)
On October 31, 2013, the Idaho 

Supreme Court issued a Disciplin-
ary Order imposing a withheld six-
month suspension and placing Mr. 
Wixom on disciplinary probation 
for 18 months.  

The Idaho Supreme Court found 
that Mr. Wixom violated I.R.P.C. 
1.2(a) [A lawyer shall abide by a cli-
ent’s decisions concerning the objec-
tives of representation], 1.3 [A lawyer 
shall act with reasonable diligence 
and promptness in representing a 
client], I.R.P.C. 1.4 [A lawyer shall 
keep the client reasonably informed 
about the status of a matter], 1.5(a) 
[A lawyer shall not charge or collect 
an unreasonable fee], and 1.16(d) 
[Upon termination of representa-
tion, a lawyer shall take steps to the 
extent reasonably practicable to pro-
tect the client’s interests].  The Disci-
plinary Order followed a stipulated 
resolution of an Idaho disciplinary 
proceeding in which Mr. Wixom 
admitted that he violated the above 
Rules, relating to his failures to com-
municate with his client regarding 
multiple cases and his collection 
of fees for work that was not per-
formed or that was performed by a 
nonlawyer assistant.  Mr. Wixom also 
admitted that although most of the 
communications between his office 
and the client were conducted by a 
nonlawyer assistant, his bills to the 
client did not reflect who performed 
which services.  The ISB has consid-
ered mitigation in this case, includ-
ing the serious and ongoing health 
issues of Mr. Wixom’s family mem-
bers.

The Disciplinary Order provides 
that the six-month suspension will 
be withheld and that Mr. Wixom 
will serve an 18-month period of 
probation, subject to conditions 
of probation specified in the Or-
der.  Those conditions include:  (1) 

Mr. Wixom will serve the withheld 
suspension if he admits or is found 
to have violated any Idaho Rules of 
Professional Conduct for a which a 
public sanction is imposed for any 
formal charge case filed during the 
period of probation or for any con-
duct occurring during the period 
of probation; (2) Mr. Wixom shall 
make arrangements for a supervising 
attorney to supervise his law practice 
during the probationary period; and 
(3) Mr. Wixom shall pay restitution 
to his former client by October 2013.

The withheld suspension and 
probation do not limit Mr. Wixom’s 
eligibility to practice law.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

D. Scott Summer
(Disbarment)

On October 31, 2013, the Idaho 
Supreme Court entered its Disbar-
ment Order, disbarring Nampa at-
torney D. Scott Summer.  Following 
a disciplinary hearing, a Hearing 
Committee of the Professional Con-
duct Board recommended disbar-
ment.  The Idaho Supreme Court 
Order concluded the reciprocal dis-
ciplinary case, which was filed on 
April 10, 2013.  

Mr. Summer was admitted to 
practice law in Idaho in April 1996.  
He was also admitted to practice law 
in Oregon.  Mr. Summer was dis-
barred in Oregon pursuant to a Trial 
Panel Opinion on April 3, 2013.  In 
the Oregon disciplinary case, the Or-
egon Trial Panel concluded that Mr. 
Summer violated RPC 3.1, 3.3(a)(1), 
3.4(c), 8.1(a)(1) and (2), and 8.4(a)(3) 
and (4), which are the equivalents of 
I.R.P.C. 3.1, 3.3(a)(1), 3.4(c), 8.1(a)(1) 
and (2) and 8.4(c) and (d).  

In the Oregon disciplinary case, 
Mr. Summer represented a plaintiff 
in a medical malpractice case in Or-

egon state court.  Mr. Summer failed 
to timely respond to the defendants’ 
motion for summary judgment.  On 
a date set for hearing on the sum-
mary judgment motion, Mr. Sum-
mer failed to appear, but he filed an 
affidavit pursuant to ORCP 47E, in 
which he swore, under penalty of 
perjury, that he had consulted with 
and retained a qualified expert who 
was available and willing to testify 
to admissible facts and opinions 
necessary to establish a genuine is-
sue of material fact.  In Oregon, such 
an attorney’s affidavit is sufficient 
to avoid summary judgment, and 
there is no requirement to include 
evidence from an expert supporting 
the attorney’s representation.  The 
defendant’s motion for summary 
judgment was denied based upon 
Mr. Summer’s affidavit and a trial 
date was scheduled.  

On the date of trial, Mr. Summer 
appeared and advised the court that 
the plaintiffs were not prepared to 
proceed to trial because he was un-
able to secure the testimony at trial 
of any qualified experts who were 
willing to express opinions in favor 
of plaintiffs and against defendants.  
The trial court dismissed the case 
and retained jurisdiction of the case 
to investigate the factual basis of Mr. 
Summer’s affidavit filed in opposi-
tion to the motion for summary 
judgment.  

The court granted an order com-
pelling Mr. Summer to be deposed 
about his affidavit.  Without obtain-
ing prior relief from the court or 
the agreement of defense counsel, 
Mr. Summer failed to appear for 
the deposition as commanded by a 
subpoena.  The defendants filed a 
motion for sanctions and motion to 
show cause against Mr. Summer for 
his failure to obey the subpoena.  Mr. 
Summer did not appear in court for 
that hearing, but faxed a letter to the 
court on the morning of the hearing 
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DISCIPLINE

notifying the court of the reasons 
for his absence.  In that letter, Mr. 
Summer referenced a consultation 
with a doctor related to his affidavit.  
Subsequently, that doctor executed 
a declaration establishing that Mr. 
Summer’s affidavit and a letter to 
the court contained false and mis-
leading statements about the doc-
tor’s willingness to testify in favor 
of plaintiff.  The Oregon Trial Panel 
and the Idaho Hearing Committee 
concluded that Mr. Summer filed an 
intentionally misleading affidavit, 
blatantly disregarded court orders, 
intentionally misled the trial court 
judge, filed the affidavit in bad faith, 
and prejudiced the decision making 
process.  

In the Idaho hearing, Mr. Sum-
mer contended that imposing dis-
barment in Idaho would result in 
grave injustice under I.B.C.R. 513.  
The Hearing Committee of the Pro-
fessional Conduct Board and the 
Idaho Supreme Court concluded 
that Mr. Summer did not show by 
clear and convincing evidence that 
disbarment in Idaho would result in 
grave injustice. 

The Court’s Order removed Mr. 
Summer from the records of the Ida-
ho Supreme Court as a member of 
the Idaho State Bar and his right to 
practice law before the Idaho courts 
was terminated on October 31, 2013.  
Mr. Summer cannot apply for admis-
sion to the Idaho State Bar sooner 
than five years from the date of his 
disbarment.  If he applies for admis-
sion, he will be required to comply 
with the bar admission require-
ments in Section II of the Idaho Bar 
Commission Rules and will have the 
burden of overcoming the rebuttal 
presumption of “unfitness to prac-
tice law.”  

This disbarment notice shall be 
published in the Advocate, the Idaho-
Press Tribune, and the Idaho Reports.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500. 

Christopher S. Lamont
(Witheld Suspension/Probation)
On November 14, 2013, the Ida-

ho Supreme Court issued a Disci-
plinary Order imposing a withheld 
nine-month suspension and placing 
Mr. Lamont on disciplinary proba-
tion for one year.  

The Idaho Supreme Court found 
that Mr. Lamont violated I.R.P.C. 1.4 
[A lawyer shall keep the client rea-
sonably informed about the status 
of the matter and promptly comply 
with reasonable requests for infor-
mation] and I.R.P.C. 1.16(d) [Upon 
termination, a lawyer shall take steps 
to the extent reasonably practicable 
to protect a client’s interests].  The 
Disciplinary Order followed a stipu-
lated resolution of an Idaho disci-
plinary proceeding in which Mr. 
Lamont admitted that he violated 
I.R.P.C. 1.4 and 1.16(d), relating to 
his failures to respond to client in-
quiries, reasonably communicate 
with clients about their pending cas-
es, and respond to a former client’s 
requests for documents.  

The Disciplinary Order provides 
that the nine-month suspension will 
be withheld and that Mr. Lamont 
will serve a one-year period of pro-
bation, subject to conditions of pro-
bation specified in the Order.  Those 
conditions include that Mr. Lamont 
will:  (1) serve the withheld suspen-
sion if he admits or is found to have 
violated any Idaho Rules of Profes-
sional Conduct for a which a public 
sanction is imposed for any formal 
charge case filed during the period 
of probation or for any conduct oc-
curring during the period of proba-
tion; (2) make arrangements for a 
supervising attorney to supervise his 

law practice during the probation-
ary period; and (3) maintain a valid 
mailing address on record with the 
Idaho State Bar.  

The withheld suspension and 
probation do not limit Mr. Lamont’s 
eligibility to practice law.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

John C. Mitchell
(Resignation in Lieu of Discipline)

On November 15, 2013, the Ida-
ho Supreme Court entered an Order 
accepting the resignation in lieu of 
discipline of Lewiston attorney, John 
C. Mitchell.  The Idaho Supreme 
Court’s Order followed a stipulated 
resolution of a disciplinary proceed-
ing that resulted from Mr. Mitchell’s 
self-report of professional miscon-
duct.  

The misconduct in question relat-
ed to three matters.  In the first mat-
ter, Mr. Mitchell failed to inform his 
law firm about his receipt of client 
fee payments and failed to deposit 
those payments into his firm’s trust 
account.  Mr. Mitchell admitted that 
his conduct violated I.R.P.C. 1.15(a) 
(failure to hold property of client 
or third person in connection with 
a representation separate from the 
lawyer’s own property), 1.15(c) (fail-
ure to deposit legal fees and expens-
es into a client trust account), and 
8.4(c) (conduct involving dishonesty, 
fraud, deceit or misrepresentation).  

In the second matter, Mr. Mitch-
ell failed to communicate with his 
client about the client’s pending civ-
il case and settled that case without 
his client’s knowledge or consent.  
Mr. Mitchell admitted that his con-
duct violated I.R.P.C. 1.2(a) (failure 
to abide by client’s decision whether 
to settle a matter) and 1.4 (failure to 
reasonably consult with client and 



The Advocate • January 2014 19

DISCIPLINE

keep client reasonably informed 
about the status of a matter).  In the 
third matter, Mr. Mitchell admitted 
that he paid a client’s judgment in 
a civil case in violation of I.R.P.C. 
1.8(e) (lawyer shall not provide fi-
nancial assistance to a client in con-
nection with pending litigation).  

The Idaho Supreme Court ac-
cepted Mr. Mitchell’s resignation ef-
fective November 15, 2013.  By the 
terms of the Order, Mr. Mitchell may 
not make application for admission 
to the Idaho State Bar sooner than 
five years from the date of his res-
ignation.  If he does make such ap-
plication for admission, he will be 
required to comply with all bar ad-
mission requirements found in Sec-
tion II of the Idaho Bar Commission 
Rules and shall have the burden of 
overcoming the rebuttable presump-
tion of “unfitness to practice law.”  

By the terms of the Idaho Su-
preme Court’s Order, Mr. Mitchell’s 
name was stricken from the records 
of the Idaho Supreme Court and 
his right to practice law before the 
courts in the State of Idaho was ter-
minated on November 15, 2013.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

Matthew R. Aylworth
(Public Reprimand)

The Professional Conduct Board 
has issued a Public Reprimand to 
Eugene Oregon lawyer, Matthew R. 
Aylworth, based on professional mis-
conduct. 

The Professional Conduct Board 
Order followed a stipulated resolu-
tion of an Idaho State Bar reciprocal 
disciplinary proceeding.  On July 15, 
2013, the Disciplinary Board of the 
Washington State Bar Association, 
pursuant to a stipulation, ordered 
two reprimands of Mr. Aylworth for 

violating Washington Rules of Pro-
fessional Conduct 1.3 [“Diligence”], 
3.3(c) [“Candor to the Tribunal”], 
5.3 [“Responsibilities Regarding 
Non-Lawyer Assistants”] and 8.4(d) 
[“Conduct Prejudicial to the Admin-
istration of Justice”].  Those Wash-
ington Rules of Professional Con-
duct correspond to those same Idaho 
Rules of Professional Conduct.  The 
Washington public reprimands and 
this public reprimand relate to the 
following facts and circumstances.

In the first matter, Mr. Aylworth 
after receiving judgment in favor of 
his client, filed two affidavits for at-
torneys’ fees and expenses for travel-
ing to and appearing at an oral ar-
gument, which had not in fact taken 
place yet.  When the oral argument 
was finally conducted, Mr. Aylworth 
filed another affidavit for attorneys’ 
fees and expenses with the correct 
date of the oral argument and was 
awarded fees.  The Washington dis-
ciplinary case acknowledged that 
Mr. Aylworth had a high volume 
collection practice with supervisory 
authority over a large number of 
non-lawyer assistants who prepared 
documents on his behalf and that he 
failed to supervise his non-lawyer as-
sistants to insure that their conduct 
was compatible with his profession-
al obligations in that case. 

In the second matter, Mr. Ayl-
worth was representing a plaintiff 
seeking to collect on a previously en-
tered judgment.  Mr. Aylworth signed 
an application for a writ of garnish-
ment that stated that the judgment 
debtor had made no payments on 
the debt and had property that was 
not exempt from garnishment by 
any state or federal law, when in fact 
Mr. Aylworth had information show-
ing both of those statements were 
false.  The judgment debtor hired 
counsel who advised Mr. Aylworth 
that the judgment debtor had made 
payments on the judgment and in-

cluded a copy of the judgment debt-
or’s exemption claim and a motion 
to quash the garnishment.  Mr. Ayl-
worth had an order pending ex parte 
that stated that judgment debtor’s 
bank account held only non-exempt 
funds and Mr. Aylworth did not in-
form the court that the judgment 
debtor was represented by counsel 
or that he had filed and served him 
with a notice of exemption and mo-
tion to quash the garnishment a 
week earlier.  The court then signed 
Mr. Aylworth’s proposed judgment 
without the benefit of that informa-
tion.  Mr. Aylworth did not forward 
that information to the judgment 
debtor’s counsel or inform the court 
that the judgment had been entered 
based on erroneous facts.  When 
the judgment debtor’s counsel dis-
covered that judgment had been 
entered without his knowledge, he 
told Mr. Aylworth that if he did not 
agree to an order vacating the judg-
ment, he would seek sanctions.  Mr. 
Aylworth agreed and the judgment 
was vacated.  The judgment debtor 
then filed a civil suit against Mr. Ayl-
worth in federal court and the suit 
settled by payment of $25,000 to the 
judgment debtor and a waiver of the 
balance the judgment debtor owed 
Mr. Aylworth’s client.  Mr. Aylworth 
also acknowledged that he failed to 
supervise his non-lawyer assistants 
to insure that their conduct was 
compatible with his professional ob-
ligations in this matter.  

The public reprimand also pro-
vides that Mr. Aylworth will serve 
a period of probation up to one 
year.  During that probation, he is 
required to attend Ethics School in 
Washington, an approximately six-
hour course.  Mr. Aylworth’s proba-
tion will terminate upon the com-
pletion of the Ethics School.  

This public reprimand does not 
limit Mr. Aylworth’s eligibility to 
practice law.
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Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500. 

B. Joseph Welch
(Public Reprimand 

Witheld Supension/Probation)
On November 21, 2013, the Ida-

ho Supreme Court entered a Disci-
plinary Order issuing a Public Rep-
rimand to Boise attorney B. Joseph 
Welch.  The Disciplinary Order in-
cluded a withheld nine-month sus-
pension and a one-year disciplinary 
probation.  

The Idaho Supreme Court found 
that Mr. Welch violated I.R.P.C. 
1.4(a)(2) [Communication with cli-
ent], 1.5(b) [Communication of rate 
or basis of fee] and 1.5(e) [Division 
of fee between lawyers not in the 
same firm].  The Idaho Supreme 
Court’s Disciplinary Order followed 
a stipulated resolution of an Idaho 
State Bar disciplinary proceeding in 
which Mr. Welch admitted that he 
violated those rules.  

The formal charge case related 
to Mr. Welch’s representation of 
a client who had petitioned for 
guardianship of his stepson after the 
child’s mother was killed in an auto 
accident.  A wrongful death action 
relating to that accident was settled 
and payments were made to both 
the child and Mr. Welch’s client.  

In the guardianship case, the 
child’s natural father moved to ter-
minate the guardianship and his 
maternal grandfather sought visita-
tion rights.  During the pendency of 
that case, Mr. Welch and co-counsel 
requested and received attorney fee 
payments from the child’s account, 
which had been created to hold the 
wrongful death settlement funds.  Af-
ter several years of litigation regard-
ing the guardianship, Mr. Welch’s 

client terminated the representation 
and retained new counsel.  There-
after, the natural father discovered 
that attorney’s fees had been paid to 
Mr. Welch and co-counsel from the 
child’s account and filed a motion 
for recoupment of those fees.  After 
hearing, the Court entered an order 
directing Mr. Welch and co-counsel 
to restore all fee payments to the 
child’s account.  Mr. Welch and co-
counsel complied with that court 
order.  

The Disciplinary Order provides 
that the nine-month suspension will 
be withheld and that Mr. Welch will 
serve a one-year period of probation 
subject to the condition that he will 
serve the withheld suspension if he 
admits or is found to have violated 
any Idaho Rules of Professional Con-
duct for which a public sanction is 
imposed for conduct that occurred 
during the probationary period.  

The public reprimand, withheld 
suspension, and probation do not 
limit Mr. Welch’s eligibility to prac-
tice law.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.

Notice to  
Larry D. Purviance

of Client Assistance Fund Claim

Pursuant to Idaho Bar Commis-
sion Rule 614(a), the Idaho State Bar 
hereby gives notice to Larry D. Pur-
viance that a Client Assistance Fund 
claim has been filed against him 
by former client Douglas Brushett, 
in the amount of $5,000.  Please be 
advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of 
The Advocate.

Pursuant to Idaho Bar Commis-
sion Rule 614(a), the Idaho State Bar 
hereby gives notice to Larry D. Pur-
viance that a Client Assistance Fund 
claim has been filed against him by 
former client Roy Holzhauser, in the 
amount of $5,000.  Please be advised 
that service of this claim is deemed 
complete fourteen (14) days after the 
publication of this issue of The Ad-
vocate.

_____________ 

Pursuant to Idaho Bar Commis-
sion Rule 614(a), the Idaho State Bar 
hereby gives notice to Larry D. Pur-
viance that a Client Assistance Fund 
claim has been filed against him by 
former client Darren Krockmeyer, 
in the amount of $1,000.  Please be 
advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of 
The Advocate.

_____________ 

Pursuant to Idaho Bar Commission 
Rule 614(a), the Idaho State Bar here-
by gives notice to Larry D. Purviance 
that a Client Assistance Fund claim 
has been filed against him by former 
client John Nelson, in the amount of 
$5,000.  Please be advised that service 
of this claim is deemed complete 
fourteen (14) days after the publica-
tion of this issue of The Advocate.

_____________ 

Pursuant to Idaho Bar Commission 
Rule 614(a), the Idaho State Bar here-
by gives notice to Larry D. Purviance 
that a Client Assistance Fund claim 
has been filed against him by former 
clients Martin & Sandra Reighard, 
in the amount of $1,800.  Please be 
advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of 
The Advocate.
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iALL Legacy Project gets kudos

R. William Hancock, Jr. and Ja-
vier L. Gabiola  
brought support 
and attention to 
Veterans Court. 
Both participated 
in the Idaho State 
Bar’s Idaho Acad-
emy of Leader-
ship for Lawyers, 
(IALL), inaugural 
class 2011-2012. The program en-
courages its alumni to develop a ser-
vice project. Hancock and Gabiola 
sponsored a Veterans Day spaghetti 
feed with the proceeds going to the 
Sixth District Veterans Court. 

The event drew 
considerable me-
dia attention and 
raised $1,308, with 
no overhead ex-
penses. The food, 
labor, facility and 
door prizes were 
all donated.  There 
is talk of repeat-
ing the event next 
year.

The project also brought atten-
tion to the needs of veterans and to 
the importance of having specialized 
solutions through a Veterans Court.

 “I had some things happen while 
I was in the Gulf War and I was for-
tunate enough to have the support 
I needed at the time to get through 
that, and that’s what we do as men-
tors in the court is to give them the 
support they need to get through 
their struggles,” said Air Force Veter-
an and Mentor for the court, George 
“Woody” Woodman, who spoke to 
KPVI News 6.

Veterans’ Court Judge Rick Carn-
aroli told the television station, “I 
had a veteran who I had to sentence, 
who was in mental health court, and 

mental health court couldn’t help 
him. That really kind of hit home 
that we needed to do something dif-
ferent.”

Bannock County developed the 
Veterans Court, which helps con-
nect veterans with services to address 
PTSD and address substance abuse 
problems, while honoring the veter-
ans for their service to the country. 

There are 10 veterans in the pro-
gram, and they hope to double that 
number by this time next year.  

system to help idaho courts  
improve access to court information, 
provide e-filing

Tyler Technologies, Inc. (NYSE: 
TYL) today announced that the Ida-
ho Courts have selected Tyler’s Odys-
sey® court case management system 
for statewide implementation. The 
contract includes software licens-
ing fees, professional services and a 
multi-year maintenance agreement. 

The Idaho Courts submitted a re-
quest for proposal (RFP) for an inte-
grated court case management solu-
tion to replace its decades-old system 
which had reached its end of life. Af-
ter a comprehensive and competitive 
bidding process, the state’s selection 
committee chose Odyssey to im-
prove access to court information for 
internal and external stakeholders, 
improve integration of information 
with judicial partners, and maximize 
the efficiency of the court’s business 
processes.  

Chief Justice Roger S. Burdick, 
chair of Idaho’s Court Technology 
Committee, said, “The Idaho Courts 
are excited to move forward from an 
aging computerized case manage-
ment system to a modern web-based 

electronic court records system, 
subject to appropriations. This shift 
will improve the efficiencies and ef-
fectiveness of our courts as we tran-
sition to an electronic court record. 
Tyler’s proven solutions will help 
us streamline court operations, im-
prove the delivery of information to 
judicial partners, provide enhanced 
services to the public and save costs.”  

The state chose multiple Odys-
sey applications to help meet its op-
erational goals, including court case 
management, content management, 
financial management, jury manage-
ment, public access, and electronic 
filing (e-filing). Odyssey Session-
Works® Judge and Clerk editions 
were also selected to present data 
digitally to clerks and judges on the 
bench via touch-screen technology.

Idaho will be the 11th statewide 
implementation of Tyler’s Odyssey 
software.

Lawyer referral service

People who don’t know where to 
find an attorney appropriate for their 
legal issue find referrals through the 
Idaho State Bar’s Lawyer Referral 
program. 

Participating attorneys are listed 
on the ISB’s referral page on its web-
site according to geography and area 
of law. And if the public calls the ISB, 
the LRS program gives referrals on 
a rotating basis to participating at-
torneys.

Registration forms for the Idaho 
State Bar’s Lawyer Referral Service 
were sent with licensing packets in 
early December. If you would like 
to participate in the program, please 
find the registration form online at  
http://isb.idaho.gov/member_servic-
es/lrs/join_lrs.html.  

R. William Hancock, 
Jr.

Javier L. Gabiola



The Advocate • January 2014  23

Accepting referrals 
for arbitration mediation and SLRA evaluations.

GeorGe D. Carey
P.O. Box 171391

Boise, Idaho 83717
Telephone: (208) 866-0186

Email: georgedcarey@gmail.com

ELLIS LAW, PLLC

Allen B. Ellis
(formerly with Ellis, Brown & Sheils)

Now available and accepting referrals for: 
•	 Professional negligence
•	 Civil litigation
•	 ERISA litigation
•	 Appellate matters

Ellis Law, PLLC
12639 West Explorer Drive, Suite 140

Boise, Idaho 83713
(208) 345-7832

aellis@aellislaw.com

N e w s  B r i e f s

President of the Idaho State Bar Board of Commissioners William H. Wellman addresses the Fourth District Bar during the Resolu-
tion Roadshow meeting in November. He explained the resolutions, as he had done in meetings around the state. Every year the 
commissioners travel to each district to present awards and talk about the resolutions.

ISB photo by Kyme Graziano

  
 
 
 
Teressa Zywicki, J.D.   
Legal Research Specialist – 25+ years of experience 
Expert at online searching  
Access to national database 

Phone: 208.724.8817 Email: tzywicki@cableone.net 
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Executive Director’s Report

2013 Resolution Process — The Results
Diane K. Minnich
Executive Director, Idaho State Bar

he ISB membership con-
sidered eight resolutions 
during the 2013 resolu-
tion process, six of which 
recommended rule chang-

es.  All of the resolutions were ap-
proved by the membership. The vot-
ing results are on page 25.  For the 
past 10 years, between 6% and 9% of 
the membership have attended the 
resolution meetings and members 
voting has ranged from 14% to 30% 
of the membership.

A brief summary of each of the 
proposed rule changes is below.  The 
amendments to the Idaho Rules of 
Professional Conduct and Idaho Bar 
Commission Rules will be submit-
ted to the Idaho Supreme Court for 
its consideration.  

Idaho Rules of  
Professional Conduct

In 2009 the American Bar 
A s s o c i a t i o n , 
(ABA), created the 
Commission on 
Ethics 20/20, (the 
Commission), to 
address the ethi-
cal and regulatory 
challenges and op-
portunities related 
to technology and globalization, 
which have transformed the practice 
of law.  

The ABA House of Delegates 
considered the Commission’s pro-
posals and voted to adopt them. 

The Model Rules of Professional 
Conduct, (MRPC), that were amend-
ed were: 1.0 (Terminology); 1.1 
Competence); 1.4 (Communications);  
1.6  (Confidentiality); 1.17 (Sale of Law 
Practice); 1.18 (Duties to Prospective 
Client); 4.4 (Respect for Rights of 
Third Persons); 5.3 (Responsibilities 
Regarding Non-lawyer Assistants); 
5.5 (Unauthorized Practice of Law); 
7.1 (Communications Concerning a 
Lawyer’s Services); 7.2 (Advertising); 
7.3 (Direct Contact with Prospective 
Clients); 8.5 (Disciplinary Authority; 
Choice of Law).

The changes reflect the full range 
of ways in which lawyers use tech-
nology to communicate with their 
clients and other lawyers. 

The proposed rules do not in-
clude the ABA’s amendments to 
MRPC 5.5 because MRPC 5.5 and 
IRPC 5.5 differ and the ABA’s pro-
posed changes  address foreign 
lawyers practicing in Idaho, which 
is already  addressed in  Idaho Bar 
Commission Rule 207 – Foreign 
Legal Consultants.

In addition to the MRPC 
amendments to Rule 1.18 (Duties 
to Prospective Client), IRPC 1.18 
amendments include adding sub-
part (d)(2) from the MRPC and re-
vising the corresponding comments.  
That amendment will permit screen-
ing, under specified conditions, of 
disqualified lawyers in prospective 
client situations.  That will be consis-
tent with the ability of lawyers who 
change jobs to be screened under 
IRPC 1.10.

IBCR Section II Admissions - Fees 
for admission to the Idaho State 
Bar

The proposed amendments to 
IBCR 203 increase the student, attor-
ney and late application fees for the 
Idaho bar examination, the recipro-
cal admission application and house 
counsel license application fees.  

IBCR Section II Admissions – 
Legal intern rules

The proposed amendments fo-
cus on the scope of the legal intern’s 
limited practice and supervising at-
torney’s qualifications and duties. 

IBCR Section IV Mandatory 
Continuing Legal Education/
Practical Skills Seminar

The proposed amendments to 
the MCLE rules retain the general 
30-credit requirement for each three-
year reporting period and include an 
increase of 1 ethics credit, to a total 
of 3 ethics credits every 3 years.  The 
proposed rules allow credit for legal 
writing, and allow attorneys licensed 
in another state to only comply with 
the MCLE requirements in the state 
in which they have their principal of-
fice to practice law. The amendments 
also update, clarify and consolidate 
the procedural rules. 

In addition, the proposed rules 
change the CLE credit requirements 
for new members of the bar.  The 
Practical Skills Seminar would be re-
placed with the New Attorney pro-
gram for new Idaho attorneys who 

T
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have practiced law for less than three 
years.  All newly admitted attorneys 
would be required to obtain 10 CLE 
credits within one year of admission, 
including courses on Idaho ethics, 
civil and criminal procedure and 
community property.  

IBCR Section VI Client  
Assistance Fund

The proposed amendments clar-
ify the procedures followed by the 
Client Assistance Fund Committee 
in evaluating and deciding claims, 
add certain new procedures to as-
sist the Committee in the adminis-
tration of its duties, and update the 
means by which the Committee and 
parties communicate through the 
use of current technology.  The pro-

posed amendments also increase the 
maximum dollar limit of the Client 
Assistance Fund, which is funded by 
the $20 annual assessment of law-
yers during licensing from $750,000 
to $1,000,000, and increase the claim 
limit amount which a claimant may 
recover from the Fund for a loss 
caused by the dishonest conduct of a 
lawyer from $20,000 to $25,000.

IBCR Section IX General Rules

The proposed amendments clean 
up definitions in the rules, clarify, 
and update the rules; and add elec-
tronic voting as an option for Board 
of Commissioners elections. 

The final two resolutions sup-
port the Idaho Judiciary’s legisla-
tive efforts to improve recruitment 

efforts of highly qualified judicial 
candidates by increasing judicial 
compensation; and obtain the nec-
essary funding efforts to adequately 
fund transition to a new, more ef-
ficient and cost effective web-based 
electronic court records system.  The 
bar will assist the Court’s legislative 
efforts as needed.  

We thank those of you who at-
tended the resolution meetings.  The 
Board of Commissioners and bar 
staff enjoy the opportunity to meet 
with lawyers from throughout the 
state to honor our colleagues for 
their service and professionalism, 
present the resolutions, and hear 
about the programs and activities of 
bar associations.  

Happy New Year!

2013 Resolution Results

District 1st 2nd 3rd 4th 5th 6th 7th OSA* Totals

Members eligible to vote
Percent of total membership

446
9%

232
5%

258
5%

2,060
41%

312
6%

230
5%

398
8%

1,137
22%

5,073
100%

Members voting
Percent of members voting

97
22%

68
29%

57 
22%

320 
16%

58 
19%

85 
37%

92 
23%

61 
5%

838 
17%

Number in attendance
Percent in attendance

45
10%

48 
21%

32 
12%

59 
3%

18 
6%

49 
21%

47 
12%

1
0%

299 
6%

13-01
Amendments to IRPC

For
Against

81
10

63
3

42
12

280
31

49
7

79
5

73
15

51
6

718
18

89%
11%

Total 91 66 54 311 56 84 88 57 807

13-02 
Admission Fees

For
Against

78
16

56
11

43
13

249
68

49
8

74
10

77
13

40
20

666
159

81%
19%

Total 94 67 56 317 57 84 90 60 825

13-03 
Legal Intern Rules

For
Against

87
7

62
4

51
5

294
21

57
1

81
3

86
4

56
4

774
49

94%
6%

Total 94 66 56 315 58 84 90 60 823

13-04
MCLE Rules

For
Against

75
16

64
3

42
12

247
63

46
12

75
9

64
24

44
13

657
152

81%
19%

Total 91 67 54 310 58 84 88 57 809

13-05
Client Assistance Fund

For
Against

79
12

64
1

43
9

261
45

56
2

80
3

72
15

45
11

700
98

88%
12%

Total 91 65 52 306 58 83 87 56 798

13-06 
General Rules Electronic Voting

For
Against

85
7

61
4

50
5

281
27

56
1

83
2

81
8

53
5

750
59

93%
7%

Total 92 65 55 308 57 85 89 58 809

13-07 
Judicial Compensation

For
Against

82
13

55
12

37
19

263
56

48
10

73
12

80
10

56
5

694
137

84%
16%

Total 95 67 56 319 58 85 90 61 831

13-08 
Computerized Case Management

For
Against

86
10

62
5

51
5

297
14

51
5

81
2

83
8

54
6

765
55

93%
7%

Total 96 67 56 311 56 83 91 60 820

* Out of State Active
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Many of the finest trial lawyers and judges in Idaho  
generously donate their time to assist lawyers who have  

practiced 10 years or less to develop trial skills. 

he Litigation Section is 
pleased to co-sponsor this 
issue of the Advocate with 
the Family Law Section.  

The Litigation Section 
is one of the largest and most active 
sections of the Idaho State Bar.  
We promote education, training 
and professional development for 
attorneys whose practices involve 
litigation and trial work.  The 
section meets at noon (MT) on the 
third Friday of each month at The 
Law Center in Boise.  Participation 
in Section meetings by telephone 
conference is encouraged for those 
who are unable to attend in person.

One of the great benefits of 
membership in the Litigation 
Section is access to free CLE 
presentations during the Section 
meetings.  Recent CLE topics 
include effective legal writing, best 
appellate argument practices, ethics, 
initial disclosures in federal court, 
and owner liability for permissive 
use of motor vehicles in Idaho.

The Trial Skills Academy is the 
Litigation Section’s premier CLE 
seminar, held every other year.  
Many of the finest trial lawyers and 

judges in Idaho generously donate 
their time to assist lawyers who 
have practiced 10 years or less to 
develop trial skills.  The mentors 
provide examples of effective trial 
practice from start to finish, and 
work directly with the participants 
on topics including voir dire, trial 
motions, opening statements, 
witness examination (direct and 
cross), authenticating exhibits, 
making objections, and closing 
arguments.

We encourage anyone with 
an interest in any aspect of the 
litigation practice to consider 
joining the Litigation Section.  

About the Author

Joseph N. Pirtle is a shareholder 
in the law firm of Elam & Burke, P.A.  
He practices primarily in the areas of 
commercial and business litigation and 
insurance defense litigation.  Mr. Pirtle 
is a member of the Idaho and Oregon 
Associations of Defense Counsel, and 
is a graduate of the inaugural class of 
the Idaho Academy of Leadership for 
Lawyers.  Mr. Pirtle 
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Litigation Section’s 
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Idaho’s Rule 65(e) — Lenient Standard for an Extraordinary Remedy
A. Dean Bennett
Brian C. Wonderlich 

  

Although Rule 65(e) is framed in the disjunctive, courts applying  
the Rule regularly state the common law standard which is framed  

in the conjunctive, requiring both a likelihood of success  
on the merits and a showing that irreparable injury will  

result if the injunction is not issued. 

btaining a preliminary 
injunction under Idaho 
Rule of Civil Procedure 
65(e) is much easier 
than it used to be under 

the common law — or is it?  
Rule 65(e) allows a court to is-

sue a preliminary injunction where 
a party shows a likelihood of success 
on the merits or that some act would 
produce waste, or great or irrepa-
rable injury.  Although Rule 65(e) 
is framed in the disjunctive, courts 
applying the Rule regularly state 
the common law standard which is 
framed in the conjunctive, requir-
ing both a likelihood of success on 
the merits and a showing that ir-
reparable injury will result if the in-
junction is not issued.  As one might 
expect, courts’ continued reliance on 
the common law has created confu-
sion and inconsistency in how Rule 
65(e) is applied.

This article examines Rule 65(e) 
and how Idaho courts have often ig-
nored the language of the Rule in fa-
vor of the common law.  The article 
concludes by suggesting an amend-
ment to the Rule to put an end to 
the confusion and inconsistent ap-
plication.  

The standard expressed in Rule 65(e)

The “one who seeks an injunc-
tion has the burden of proving a 
right thereto.”1  Rule 65(e) states 
that a court may issue an injunction 
where the moving party meets any 
one of the following criteria: 
1. “it appears by the complaint that 
the plaintiff is entitled to the relief 
demanded”; or 
2. “it appears by the complaint or af-
fidavit that . . . some act during the 
litigation would produce waste, or 
great or irreparable injury.”2  

The common law standard

The common law in Idaho has 
long been that an “injunction is 
granted only in extreme cases where 
the right is very clear and it appears 
that irreparable injury will flow 
from its refusal.”3  The common law 
in most jurisdictions, including fed-
eral common law, likewise requires 
a showing of a likelihood of success 
on the merits and a showing that if 
an injunction does not issue irrepa-
rable injury will result.4  

Application of the preliminary 
 injunction standard in Idaho

Idaho courts often require a liti-
gant to demonstrate a likelihood of 
success on the merits and irreparable 
injury in order to obtain a prelimi-
nary injunction.  This heightened 
showing regularly coincides with 
a court’s recitation of the common 
law standard for obtaining a prelim-
inary injunction.5  The blending of 
Rule 65(e) and the common law has 
created questions about what is actu-
ally required to obtain a preliminary 
injunction in Idaho.  Answering the 
following three questions is helpful 
in deciphering what a litigant must 
actually prove under Rule 65(e) to 
be entitled to injunctive relief.  

Do all preliminary injunctions require 
a showing of irreparable injury?

No. The common law clearly re-
quires a showing of irreparable in-
jury to obtain an injunction.  In line 
with the common law, a number of 
decisions suggest or expressly state 
that irreparable injury is a necessary 
element for obtaining a preliminary 
injunction.6  The plain language of 
Rule 65(e), however, is not consis-
tent with these decisions.  Subsec-
tion (2) is the only subsection of the 
Rule that references “irreparable in-
jury.”  Thus, requiring a showing of 
irreparable injury under subsection 
(1) would graft an additional ele-
ment where none exists.

Is irreparable injury ever necessary 
to obtain a preliminary injunction?

No. For nearly a century, Idaho 
courts have differed on whether 
the moving party must satisfy an ir-
reparable injury element to obtain a 
preliminary injunction.7  But Rule 
65(e)(2) answers the question: a pre-
liminary injunction may issue when 
there is a showing that “some act 
during the litigation would produce 
waste, or great or irreparable injury 
to the plaintiff” (emphasis added).  
The only conclusion that can be 
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drawn from the language of the 
Rule is that a litigant is not required 
to show irreparable injury — waste 
or great injury will suffice.8  

Can a preliminary injunction issue 
without a showing of a likelihood  
of success on the merits? 

Yes. Rule 65(e)(1) requires a party 
to show it “is entitled to the relief 
demanded.”  Courts have interpreted 
this to mean that a litigant must dem-
onstrate a “substantial likelihood of 
success on the merits.”9  In contrast, 
Rule 65(e)(2) makes no mention of a 
showing of a clear right to the rem-
edy sought.  Yet, the standard refrain 
when considering subsection (2) 
is that a preliminary injunction “is 
granted only in extreme cases where 
the right is very clear.”10  Indeed, 
some decisions have specifically re-
quired the “very clear right” standard 
for obtaining a preliminary injunc-
tion under subsection (2).11 

If Rule 65(e)’s plain language is 
to be the guide, this interpretation 
is incorrect.  The very clear right 
requirement is expressly limited to 
subsection (1) and the requirement’s 
exclusion from subsection (2) em-
phasizes that the requirement is not 
necessary to obtain a preliminary in-
junction under subsection (2).  

Rule 65(e) should require both  
elements in a single subsection

Rule 65(e) should be modified 
to require both a showing of likeli-
hood of success on the merits and 
irreparable injury.  As pointed out 
above, in many instances courts in 
Idaho are already requiring both 
elements.  And, this is for good rea-
son.  Common sense suggests that 
a court should not grant injunctive 
relief to a party who can show only 
potential for irreparable injury with-
out a corresponding showing that 

the litigant might actually prevail.  
A party with little chance of success 
on the merits should not be able to 
disrupt an adverse party’s business 
or the functioning of a government 
agency simply because it can show 
that it may suffer irreparable injury.  
Conversely, a showing by a litigant 
that it will likely prevail in an action 
where money damages can make it 
whole likewise does not call for the 
extraordinary relief of a preliminary 
injunction.  

It is time to consider amending 
Rule 65(e) to reflect how courts are 
applying the Rule.  Until then, as the 
Idaho Supreme Court consistently 
holds, the plain language of the Rule 
controls.12  Either a likelihood of 
success on the merits or the poten-
tial for irreparable injury is the stan-
dard for this extraordinary remedy 
in Idaho. 
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tiff”).
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10. Brady, 130 Idaho at 572, 944 P.2d at 
707 (1997) (quoting Harris, 106 Idaho at 
517, 681 P.2d at 992).
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Controlling Risk for Awards of Attorney’s Fees
James Jacobson   

The Court extended the reach of I.C. § 12-120(3) to cases  
where a commercial transaction formed the basis of the claim  

regardless of whether it was a tort or contract claim.3

ne of the challenges fac-
ing litigators in Idaho 
is advising clients as to 
the risks associated with 
attorney’s fees rewards, 

particularly as to Idaho’s statute 
governing attorney’s fees awards in 
commercial transactions.  This ar-
ticle analyzes the current state of the 
law governing attorney’s fee awards 
under I.C.  §  12-120(3) and suggests 
a practical solution to advising your 
clients as to the risk of an unfavor-
able award, including the availability 
of contract litigation insurance.

Idaho Code § 12-120(3)

To recover attorney’s fees under 
I.C. § 12-120(3), a litigant must dem-
onstrate that a commercial transac-
tion was the gravamen of an action.  
The question of whether a court 
should award attorney’s fees under 
this statute is one of law.  Initially, 
the applicability of I.C. §  12-120(3) 
turned on whether a contract claim 
was alleged in the complaint.1  How-
ever, in 2007, the Idaho Supreme 
Court issued the opinion of Blimka 
v. MyWebWholesaler, which broad-
ened the analysis.2  The Court ex-
tended the reach of I.C. § 12-120(3) 
to cases where a commercial transac-
tion formed the basis of the claim 
regardless of whether it was a tort or 
contract claim.3

The Idaho Supreme Court has 
continued to apply Blimka’s broad 
holding to award attorney’s fees un-
der I.C. § 12-120(3).  Always, the ex-
istence of a commercial transaction 
turned on whether the parties had, 
in fact, entered into an agreement 
or purported to enter into an agree-
ment, even if the causes of action at 
issue sounded in tort.  However, two 
cases decided within the last three 
years have complicated the analysis 
of when a commercial transaction is 
the gravamen of an action. 

Garner and the focus on  
the claims in the complaint

The first critical post-Blimka case 
is Garner v. Povey.4  There, the Idaho 
Supreme Court  articulated a two-
step process for determining wheth-
er a prevailing party was entitled 
to attorney’s fees under I.C. §  12-
120(3): “(1) there must be a commer-
cial transaction that is integral to the 
claim; and (2) the commercial trans-
action must be the basis upon which 
recovery is sought.”5  

Garner involved an action to ad-
dress asserted easement rights and 
the interference with those easement 
rights that arose out of the transfer 
of deeds to various parcels of real 
property.  The Court repeatedly ref-
erenced the claims and allegations as-
serted in the complaint in discussing 
whether a commercial transaction 
was the gravamen of the lawsuit.  The 
Court said, “the commercial transac-
tion must be an actual basis of the 
complaint. .  .  . [T]he lawsuit and the 
causes of action must be based on a 
commercial transaction, not simply 
a situation that can be characterized 
as a commercial transaction.”6  Ul-
timately, relying on the express lan-
guage of the complaint that alleged 
that there was a “commercial trans-
action” (those exact words appeared 
in the verified complaint) the Court 
held that attorney’s fees were recov-
erable under I.C. § 12-120(3).  Thus, 

whether a commercial transaction is 
the gravamen of the lawsuit must in-
clude an analysis of the causes of ac-
tion asserted in the complaint, even 
in the post-Blimka era.7

Carrillo and a move away from Garner

The second critical post-Blimka 
case is Carrillo v. Boise Tire Co.8 Pri-
or to going on a trip, the Carrillos 
had their tires rotated at Boise Tire.  
The tire rotation was not performed 
properly, which resulted in the Car-
rillos’ vehicle crashing and the death 
of the partner/mother of the liti-
gants.  The Carrillos contended that 
the accident occurred as the result of 
a commercial transaction between 
themselves and Boise Tire, and that 
they were therefore entitled to at-
torney’s fees pursuant to I.C. § 12-
120(3).

The Carrillo Court turned to 
Blimka and said that a prevailing 
party is entitled to an award of at-
torney’s fees if a “commercial trans-
action is integral to the claim, and 
constitutes the basis upon which the 
party is attempting to recover.”9  The 
Court went on to state that a “com-
mercial transaction ground in I.C. 
§ 12-120(3) neither prohibits a fee 
award for a commercial transaction 
that involves tortious conduct (see 
Lettunich v. Key Bank Nat’l Ass’n, 141 
Idaho 362, 369, 109 P.3d 1104, 1111 
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Then, the Carrillo Court added 
this statement: “as long as a  
commercial transaction is at  
the center of the lawsuit, the 

prevailing party may be entitled 
to attorney’s fees for claims that 

are fundamentally related to 
the commercial transaction yet 

sound in tort.”11 

(2005)), nor does it require that there 
be a contract.”10  Then, the Carrillo 
Court added this statement: “as long 
as a commercial transaction is at the 
center of the lawsuit, the prevailing 
party may be entitled to attorney’s 
fees for claims that are fundamental-
ly related to the commercial transac-
tion yet sound in tort.”11 

What the Carrillo Court did not 
state is that the claims presented in that 
case — negligence claims — were so 
far removed from traditional actions 
for which attorney’s fees are awarded 
that I.C. §  12-120(3) could not pos-
sibly apply.  Ignoring this point, the 
Court concluded that the transac-
tion at issue was one for personal 
and household goods and thus I.C. 
§  12-120(3) was inapplicable.12  The 
case should have been decided on the 
more fundamental point.  Regard-
less, two buzz phrases emerged from 
Carrillo in the analysis of attorney’s 
fees claims under I.C. § 12-120(3): (1) 
claims must be “fundamentally re-
lated” to the commercial transaction; 
and (2) there must be “symmetry of 
commercial purpose.” 

In the Wake of Blimka,  
Garner, and Carrillo

What has become unclear is the 
impact of Garner and its two-step, 
pleading-focused analysis on both 
of the buzz phrases articulated in 
Carrillo and the analysis that courts 
should be employing to determine 
the applicability of attorney’s fees 
awards under I.C. §  12-120(3).  At 
this point, Garner, which was decid-
ed approximately two years ago, ap-
pears to be drifting like a boat in a 
becalmed ocean.

The impact of these cases reached 
close to home for attorneys in a case 
decided approximately a year ago in-
volving legal malpractice.13  In Reyn-
olds, in the context of a legal malprac-
tice claim, the Idaho Supreme Court 
awarded fees under I.C. § 12-120(3).  

Thus, the reach of Blimka and its 
progeny extends all the way into le-
gal malpractice claims, which sound 
in negligence and traditionally have 
not been subject to attorneys fees. 

Is there an end in sight?  There is 
no cogent argument as to why these 
same cases could not reach into com-
mon law negligence or equitable 
claims where the claim was “funda-
mentally related” to a commercial 
transaction and there was “symmetry 
of commercial purpose” and where 
the transaction was not for personal 
or household goods or services. 

ner analysis.  Yet, the application of 
the “fundamentally related” test will 
have to occur on a case-by-case basis 
and the continued viability of Gar-
ner remains to be determined.

A practical solution to managing 
the risk associated with potential at-
torney’s fees awards under I.C. § 12-
120(3) is the availability of coverage 
for such claims.  For a reasonable 
amount, coverage can be obtained 
for the eventuality of an attorney’s 
fees award.  This coverage allows the 
attorney to counsel his or her cli-
ent as to the merits of the respective 
claims while simultaneously control-
ling the risk of an unfavorable deci-
sion regarding attorney’s fees.  With 
the ever expanding reach of Blimka, 
practitioners would be wise to coun-
sel their clients to employ such tools 
within the litigation context. 

This type of insurance is known 
as contract litigation insurance or 
“CLI.” It is available for purchase 
in all fifty states and usually costs 
between six and ten percent of the 
policy limits.  Customary policy 
limits ranges are between $200,000 
and $400,000.  There may be time 
restrictions for obtaining the cover-
age based on the date of filing, but 
the coverage is designed to be ob-
tained after the filing of a lawsuit or 
counterclaim occurs.  There are ex-
clusions that can apply to the cover-
age for fees that arise from punitive 
awards and for claims that are deter-
mined to be frivolous or meritless.  
The availability of this coverage may 
also have other strategic impacts on 
litigation in addition to controlling 
risk, but every practitioner should 
discuss its availability when a case 
presents an issue of potential recov-
ery for attorney’s fees under §  I.C. 
12-120(3).

Endnotes

1. Farmers Nat. Bank v. Shirey, 126 Idaho 
63, 73, 878 P.2d 762, 772 (1994).

2. Blimka v. My Web Wholesaler, 143 Ida-
ho 723, 152 P.3d 594 (2007).

How to advise your clients

Best practice suggests that where a 
commercial transaction exists in the 
relationship of the parties, the client 
should be advised of the exposure for 
attorney’s fees under I.C. § 12120(3).  
But what about the circumstance 
involving tort and equitable claims 
that arise where a commercial trans-
action is contemplated, but no com-
mercial transaction is consummated, 
and both parties acknowledge that 
no actual commercial transaction 
exists.  Such a circumstance seems 
beyond the “fundamentally related” 
test and certainly outside of the Gar-
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A practical solution to managing the risk associated with potential  
attorney’s fees awards under I.C. § 12-120(3) is the availability  

of coverage for such claims.  For a reasonable amount, coverage  
can be obtained for the eventuality of an attorney’s fees award. 

3. Id. at 728-729, 152 P.3d at 599-600 
(“The commercial transaction ground 
in I.C. 12-120(3) neither prohibits a fee 
award for a commercial transaction 
that involves tortious conduct (see Let-
tunich v. Key Bank Nat’l Ass’n, 141 Idaho 
362, 369, 109 P.3d 1104, 1111 (2005), nor 
does it require that there be a contract.  
Any previous holdings to the contrary 
are overruled.).”  

4. 151 Idaho 462, 259 P.3d 608 (2011).

5. Id. at 469, 259 P.3d at 615 (citation 
omitted).

6. Id.

7. No citation to or mention of Blimka 
occurs in Garner.  We are left to wonder 
somewhat as to why there was nothing 
in Blimka’s broad pronouncements that 
would inform the issue in Garner.  Nev-
ertheless, the Idaho Supreme Court’s 
heavy focus in Garner on the allegations 
contained in the complaint cannot be 
ignored.

8. 152 Idaho 741, 274 P.3d 1256 (2012).

9. Blimka, 143 Idaho at 728, 152 P.3d at 
599.

10. Id. 

11. Carrillo, 152 Idaho at 755-56, 274 P.3d 
at 1270-71.

12. Id. (“The transaction here at issue 
therefore lacked the symmetry of com-
mercial purpose necessary to trigger I.C. 
§ 12-120(3), and the district court prop-
erly denied the Carrillos’ request for at-
torney’s fees.”).

13. Reynolds v. Trout Jones Gledhill 
Fuhrman, P.A., 154 Idaho 25, 293 P.3d 645 
(2013).
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Punitive Damages and the Idaho Courts’  ‘Gatekeeper’ Responsibilities
J. Walter Sinclair   

The challenging aspect of the court’s gatekeeper responsibility  
is how to apply the well-developed standard on adding a prayer for relief 

seeking punitive damages to a party’s pleadings.3

he standard for amend-
ing a pleading to include 
a prayer for relief seek-
ing punitive damages is 
outlined in Idaho Code 

section 6-1604.  However, as the 
“gatekeepers” for such amendments, 
Idaho courts apply the standard in-
consistently.  This article reviews 
the legal standard for asserting pu-
nitive damages in Idaho, discusses 
the different methods for applying 
that standard, and finally proposes 
its most appropriate application in 
light of the legislative and judicial 
precedents in Idaho.

Idaho Code Section 6-1604:   
The legal standard

To recover punitive damages, a 
claimant “must prove, by clear and 
convincing evidence, oppressive, 
fraudulent, malicious, or outrageous 
conduct by the party against whom 
the claim for punitive damages is 
asserted.”1  Yet, to amend a pleading 
to include a prayer for relief seeking 
punitive damages, the court, “after 
weighing the evidence presented,” 
must conclude that “the moving 
party has established at such hearing 
a reasonable likelihood of proving 
facts at trail sufficient to support an 
award of punitive damages.”2

The challenging aspect of the 
court’s gatekeeper responsibility is 
how to apply the well-developed 
standard on adding a prayer for re-
lief seeking punitive damages to a 
party’s pleadings.3

Applying the legal  
standard in Idaho

The “reasonable likelihood” stan-
dard set forth for the court necessar-
ily takes into account a claimant’s 

burden to prove, by “clear and con-
vincing evidence,” the requisite, of-
fending conduct supporting puni-
tive damages. These two standards 
seem to be somewhat conflicting.  

On one hand, in light of the leg-
islative mandate that punitive dam-
ages be proven by clear and convinc-
ing evidence, one could argue that 
a motion to add punitive damages 
involves a high, restrictive standard.  
This application is reflected in sig-
nificant Idaho case law.4  On the 
other hand, when considering both 
Idaho Rule of Civil Procedure 15(a) 
and Federal Rule of Civil Procedure 
15(a) — encouraging the liberal 
granting of motions to amend plead-
ings — one could alternatively argue 
that a motion to amend the pleading 
to assert a claim for punitive dam-
ages should be liberally granted.  As 
discussed below, at least one court 
seems to have adopted this latter ap-
proach.  

Hardenbrook and Stinker Stores

Clear and convincing evidence 
“is generally understood to be evi-
dence indicating that the thing to be 
proved is highly probable or reason-
ably certain.”5  In both Hardenbrook v. 
United Parcel Service, Co., and Stinker 
Stores, Inc. v. Nationwide Agribusiness 
Insurance & Order Co., the U.S. Dis-
trict Court for the District of Idaho 

held that “if the moving party’s 
claims are reasonably disputed and 
there is substantial evidence that 
supports the non-moving party’s 
claims, the moving party has not 
met its burden under the substan-
tial evidence standard, compelling 
the same conclusion under an even 
higher burden of clear and convinc-
ing evidence.”6 

Under this approach, when the 
moving party’s claims are reason-
ably disputed and there is substan-
tial evidence that supports the non-
moving party’s claims, a motion to 
amend for punitive damages should 
not be allowed.7  As the case law 
properly reflects, a party would be 
allowed to amend the pleadings to 
assert a prayer for punitive damages 
only if, after weighing the evidence 
presented, the court concludes that 
said party established a reasonable 
likelihood of proving, by clear and 
convincing evidence, that the com-
plained of conduct was oppressive, 
fraudulent, malicious, or outra-
geous.8  As the Hardenbrook court 
pointed out, “the real concern for 
the Court . . . is whether Harden-
brook has established a reasonable 
likelihood of proving facts at trial by 
clear and convincing evidence that 
UPS acted with an extremely harm-
ful state of mind and extreme devia-

T
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“[A]s a matter of substantive law, it is well established in Idaho  
that punitive damages are not favored and should be awarded  

in only the most unusual and compelling circumstances, and are  
to be awarded cautiously and within narrow limits.”13 

tion from reasonable standards of 
business conduct ….”9

This approach appears to be an 
appropriate application of the clear 
and convincing evidence rule in con-
junction with the reasonable likeli-
hood proof standard.

es if it has any evidence to support 
such a position (which the court 
determines “could” persuade a jury, 
even if there is contrary evidence) 
seems to eviscerate the clear and con-
vincing evidence standard set forth 
in Idaho Code section 6-1604(1).  

Appropriate application 
of the legal standard

As has been set forth in many 
Idaho cases, “[a]s a matter of sub-
stantive law, it is well established 
in Idaho that punitive damages are 
not favored and should be awarded 
in only the most unusual and com-
pelling circumstances, and are to 
be awarded cautiously and within 
narrow limits.”13  As stated above, 
“[w]hen the moving party’s claims 
are reasonably disputed and there 
is substantial evidence that supports 
the non-moving party’s claims, a 
motion to amend to assert punitive 
damages will not be allowed.”14  That 
should be the correct standard; not a 
lesser one, endorsing a punitive dam-
ages amendment if a jury “could” be 
persuaded, notwithstanding reason-
able evidence to the contrary. 

To uphold the integrity of Idaho 
Code section 6-1604’s language, the 
Idaho legislature’s intent, and case 
law regarding punitive damages, Ida-
ho courts should limit punitive dam-
ages to only the most egregious cases 
with stringent consideration and ap-

plication of the clear and convincing 
standard.  As Hardenbrook instructs, 
the proper application of the puni-
tive damages standard should be: “if 
the moving party’s claims are reason-
ably disputed and there is substan-
tial evidence that supports the non-
moving party’s claims, the moving 
party has not met its burden,” trans-
lating to the denial of any motion to 
amend to add punitive damages.15

Endnotes

1. Idaho Code § 6-1604(1).

2. Idaho Code § 6-1604(2).

3. Claims for punitive damages are sub-
stantive, so even if the action is pending 
in federal court, state law is controlling in 
diversity cases.  See Strong v. Unumprovi-
dent Corp., 393 F. Supp. 2d 1012, 1025 (D. 
Idaho 2005); Doe v. Cutter Biological, 844 
F. Supp. 602, 609 (D. Idaho 1994).  There-
fore, both state and federal courts in 
Idaho apply Idaho Code section 6-1604.

4. See Todd v. Sullivan Constr. LLC, 146 
Idaho 118, 191 P.3d 196 (2008); Hall v. 
Farmers Alliance Mut. Ins. Co., 145 Idaho 
313, 179 P.3d 276 (2008); Vendelin v. 
Costco Wholesale Corp., 140 Idaho 416, 
95 P.3d 34 (2004); Vaught v. Dairyland Ins. 
Co., 131 Idaho 357, 956 P.2d 674 (1998); 
O’Neil v. Vasseur, 118 Idaho 257, 265, 796 
P.2d 134, 142 (Ct. App. 1990).

5. State v. Kimball, 145 Idaho 542, 546, 
181 P.3d 468, 472 (2008) (internal quota-
tion marks, citation, and brackets omit-
ted).
6. Hardenbrook v. United Parcel Service, 
Co., 2009 WL 3530735, *6 n.3 (D. Idaho 

Full Disclosure:
The author was involved as counsel 

in Hansen-Rice.

Hansen-Rice

At least one court, however, ap-
pears to have deviated from the hold-
ings within Hardenbrook and Stinker 
Stores.  In Hansen-Rice Inc. v. Celotex 
Corp., the U.S. District Court for the 
District of Idaho originally held that 
“all inferences” must be made in fa-
vor of the party moving to amend its 
pleadings to add a punitive damages 
claim and, if  “at least … a reasonable 
inference” has been raised, a motion 
to amend to assert a prayer for pu-
nitive damages can proceed.10  This 
approach appears to follow Federal 
Rule of Civil Procedure 15(a)’s (as 
well as Idaho Rule of Civil Proce-
dure 15(a)’s) liberal amendment 
standard.  

However, the Hansen-Rice court 
subsequently reconsidered its ruling 
and pulled back from the reason-
able inference standard by indicat-
ing that “all inferences should not 
be granted to Hansen-Rice and the 
truth of witnesses should not be 
assumed.”11  The court went on to 
state that the party wanting to add 
punitive damages need “only show 
a reasonable likelihood of obtain-
ing them at trial” and that,“[w]hile 
there is contrary evidence, [certain 
testimonial evidence] is favorable to 
[the moving party], and likely could 
persuade a jury.”12  

The application of any rule allow-
ing a party to claim punitive damag-
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Octo. 26, 2009); Stinker Stores, Inc., 2010 
WL 1976882, *6 n.2 (D. Idaho May 17, 
2010).
7. See Hardenbrook, 2009 WL 3530735, at 
*7.
8. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6 (“When the moving party’s claims 
are reasonably disputed and there is 
substantial evidence that supports the 
non-moving party’s claims, a motion to 
amend to assert punitive damages will 
not be allowed.” (citing Strong, 393 F. 
Supp. 2d at 1026)).
9. Hardenbrook, 2009 WL 3530735, at *7.
10. See Hansen-Rice, Inc. v. Celotex Corp., 
414 F. Supp. 2d 970, 979-80 (D. Idaho 
2006) (“Certainly a jury might conclude, 
as Celotex asserts, that Barrow was just 
letting off steam . . . .  However, . . . [t]
hat evidence at least raises a reasonable 
inference that Celotex was not acting in 
good faith . . . .”).  In the interest of full 
disclosure, the author was involved as 
counsel in Hansen-Rice.
11. Hansen-Rice, Inc. v. Celotex Corp., No. 
CV-04-101-S-BLW, slip op. at 2 (D. Idaho 
June 22, 2006).
12. Id.

13. Stinker, 2010 WL 1976882, at *6 (cit-
ing Manning v. Twin Falls Clinic & Hosp., 
Inc., 122 Idaho 47, 830 P.2d 1185 (1992); 
Jones v. Panhandle Distribs., Inc., 117 Ida-
ho 750, 792 P.2d 315 (1990); Soria v. Si-
erra Pac. Airlines, Inc., 111 Idaho 594, 726 
P.2d 706 (1986); Cheney v. Palos Verdes 
Inv. Corp., 104 Idaho 897, 665 P.2d 661 
(1983); Linscott v. Rainier Nat’l Life Ins. Co., 
100 Idaho 854, 606 P.2d 958 (1980)); see 
also O’Neil, 118 Idaho 257, 796 P.2d 134.  

14. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6.

15. Hardenbrook, 2009 WL 3530735, at *6 
n.3; see also Stinker, 2010 WL 1976882, at 
*6 n.2.
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Hon. Joanne M. Kibodeaux 

Welcoming 2014 with the Family Law Section

t is my pleasure to prepare this 
message on behalf of the Idaho 
State Bar’s Family Law Section.  
We are glad to start the New 
Year by co-sponsoring this issue 

of The Advocate with the Litigation 
Section.  Due to Brett Anthon’s 
coordination efforts, there are two 
strong articles designed to provide 
tools to the family law practitioner 
as cases develop and come to frui-
tion.  

In Justice is More than Jail: Civil 
Legal Needs of Sexual Assault Victims,  
Annie Kerrick addresses the basic 
civil needs of sexual assault victims 
and identifies special considerations 
when serving victims in rural areas 
of Idaho.     

Ten Tips for the Accidental Fam-
ily Law Lawyer written by Stephen 
A. Stokes and Thomas D. Smith 
stresses the necessity of understand-
ing the particulars that are unique 
to family law cases and the available 
remedies in family law court.  They 
also give some advice to lawyers 
who are asked to pick up a family 
law case on the quick.  

Big news

Attorneys who handle family 
law cases should take note that the 
Idaho Supreme Court has approved 
amendments to the Idaho Rules 
of Family Law Procedure Family 
Procedure, (I.R.F.L.P.).  These rules 
are currently being piloted solely 
in the Fourth Judicial District.  The 
amendments to the rules are ef-
fective as of January 1, 2014. The 
I.R.F.L.P. are applicable to all family 
law cases including paternity, civil 
domestic violence protection orders 
(but specifically do not govern con-
tempt matters).  The rules do not 
apply to cases involving the Child 

Protection Act, adoption, termina-
tion or guardianship.

Section news

I want to take this opportunity 
to provide an update on the other 
activities of the Section.  The Sec-
tion sponsored a CLE at the annual 
meeting this past July in Coeur 
d’Alene titled, New Rules Prob-
ably Coming Your Way: Perspectives 
on the Supreme Court Pilot Project 
Implementing the Family Court Rules 
in the 4th Judicial District.  Our an-
nual Award of Distinction was also 
presented to Stephen L. Beer, Esq. 
during the annual meeting at the 
Section’s sponsored reception.  Our 
annual October CLE series, The 
Changing Face of Family Law Practice 
in Idaho was well attended and well 
received.   Upcoming plans include 
co-sponsoring CLE programs with 
the Animal Law Section and the 
Professionalism and Ethics Section.  
Attorneys can look forward to the 
annual Family Law CLE in Octo-
ber.  We also continue to produce 
the Form Book and the updated 
Handbook which are both for sale 
through the Idaho State Bar.  

In consideration of strengthen-
ing the Section’s future, Kristie 
Browning facilitated a succession 
planning session for the governing 
council on September 13, 2013.  
As a result, a number of changes 
are now being implemented that 
change the structure of the Govern-
ing Council.  The goal is to have a 
Governing Council that encourages 
participation from a wider perspec-
tive of the Section’s membership.    

  

The I.R.F.L.P. are applicable to all 
family law cases including  

paternity, civil domestic violence 
protection orders  

(but specifically do not govern 
contempt matters).  

I
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Our annual elections will now be 
conducted each April.   

There is a significant change 
regarding the roles and responsibili-
ties for officers and council mem-
bers at large. Once an officer is elect-
ed, that person will serve a four-year 
term serving the first year as the Sec-
retary/Treasurer; the second year as 
the Vice Chairperson; the third year 
as the Chairperson; and the fourth 
year as Past Chairperson.   

In addition to their other respon-
sibilities, Officers and Governing 
Council members at large will serve 
specific functions by coordinating 
“Seats” that serve the goals and ob-
jectives of the Governing Council. 
More information about the Gov-
erning Council and the specific 
roles carried out by the Seats can be 
found on the Family Law website, 
http://isb.idaho.gov/member_ser-
vices/sections/fam/fam.html.

Family law is a dynamic area of 
the law and we encourage participa-
tion from across the state. A call for 
nominations will be sent out this 
month via e-mail and our list serve. 
If Section members are interested 
in serving on the Council, please 
contact our Secretary/Treasurer, Lisa 
Rodriguez who is responsible for 
coordinating elections. Our regu-
lar meetings occur on the second 
Friday of each month and we wel-
come participation from our mem-
bership, whether by telephone or at 
one of our four in-person meetings 

each year. A complete listing of cur-
rent Governing Council members 
can be found on our page of the 
Idaho State Bar’s website. 
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Ten Tips for the Accidental Family Law Lawyer
Stephen A. Stokes
Thomas D. Smith 

  

Under the Idaho Rules of Professional Conduct, attorneys are free  
to provide advice based on not only the law, but also the  

attorney’s own moral and ethical compass. 

t has happened again. Your se-
nior partner pops her head in 
your office and tells you she has 
a personal friend who needs 
help with a divorce and you’re 

the man for the job — the only 
trouble is you only do commercial 
collections. You’ve just become an 
accidental family law lawyer.  

This article gives ten tips to the 
accidental family law lawyer to help 
avoid the pitfalls and perils inherent 
in family law practice. While this ar-
ticle is not intended to cover every 
issue in detail, the accidental family 
law lawyer should at least be aware 
of the issues raised in this article and 
have a general idea of where to look 
should the issues arise.  

Tip 1: Don’t take the case

As much as you want to help out, 
the potential client may be better 
served if you politely pass.  Family 
law is not for everyone. Family law 
practitioners are specialists who fo-
cus on the specific nuances of family 
law, have special training on how to 
deal with high maintenance fam-
ily law clients, and understand how 
what they do and say can profound-
ly affect people who cannot protect 
themselves.

Tip 2: You are not your client’s  
therapist, counselor or friend

If you’ve decided to take the case, 
now what?  You must set appropri-
ate boundaries with your client or 
your life will be overrun. You must 
set appropriate times and methods 
for communication, telling the cli-
ent (in writing) how you prefer to 
communicate, when the best time 
to reach you is, what constitutes an 

afterhours “emergency,” and how 
much you will charge to deal with 
the emergency.

You must make sure the client 
knows what you can and (equally 
important) cannot do for them.  

Even if you are working pro 
bono, send out invoices showing, in 
detail, what you are doing for the cli-
ent, how much time it took to get it 
done, and how that task plays into 
the overall strategy of the case. Do-
mestic clients need to know what 
you are doing on the case and what 
the next step is.

Make sure the client understands 
your personal perspective on rela-
tionships, divorce, custody, and fam-
ily law litigation. Under the Idaho 
Rules of Professional Conduct, at-
torneys are free to provide advice 
based on not only the law, but also 
the attorney’s own moral and ethical 
compass.  

Keep a keen eye out for genuine 
mental health issues both in your 
client and the opposing party.  Some 
indicators to look for include chang-
es in: 
1. a parent’s intellectual function-
ing, adaptive and/or social function-
ing, or personality and/or emotional 
functioning; 
2. the parent’s knowledge, attitudes, 
or perceptions; 

3. the parent’s ability to function in 
parent/child interactions; 
4. the parent’s ability to respond to 
the developmental needs of the chil-
dren; and 
5. whether the parent has had previ-
ous interventions relative to mental 
health issues.1 

Also be on the lookout for sub-
stance abuse, physical and sexual 
abuse, neglectful parenting, authori-
tarian parenting, emotional/psy-
chological abuse, verbal abuse, and 
abuse of power in relationships as 
these may be indicators of a devolv-
ing or potentially devolving mental 
state of a parent in a family law case.2

Tip 3: Be aware of local rules  
that may affect your case

The rules of engagement differ 
in domestic cases. The best example 
of this is the Fourth District’s Idaho 
Rules of Family Law Procedure (IR-
FLP) pilot project.3 The IRFLP apply 
only to domestic cases filed in the 
Fourth Judicial District after January 
1, 2013, such as divorce, child sup-
port, child custody, paternity, modi-
fication cases, and the like. They do 
not apply to cases under the Child 
Protection Act, adoption and termi-
nation cases, or guardianship and 
conservatorship cases.

I
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In addition to the IFLRP, many 
jurisdictions have unique local rules 
that drive strategy in family law cas-
es. In particular, some jurisdictions 
are following the Fourth Judicial 
District Local Rule 8.5, which sets 
out the procedure used for motions 
for temporary custody.

It pays to contact your colleagues 
or the court to perform an inquiry to 
determine whether there are any lo-
cal rules or procedures that need to 
be followed. Failing to follow local 
protocol may defeat your case before 
you ever step into the courtroom.  

Tip 4: Know who you represent,  
what to file and where to file it

After laying the groundwork for 
successful representation, the next 
step is to determine who you repre-
sent (i.e. parent, non-parent, child, 
best interests of the child, petitioner, 
or respondent), what type of case 
you need to file (i.e. divorce, pater-
nity/custody, guardianship/conser-
vatorship, modification action), and 
where to file the case.  

Family law proceedings include 
divorces, proceedings for legal sepa-
ration, paternity/custody/support, or 
a modification of the same. The most 
common family law proceeding is a 
divorce where matters of property, 
spousal maintenance, custody, and 
child support may be decided.4  

However, in proceedings for legal 
separation or divorce, a court may 
still enter a custody order when the 
parents have not divorced.5 A parent 
may also seek an order to establish 
paternity, custody, and child sup-
port when the parents were never 
married.6  Once a custody order has 
been established, a proceeding may 
be initiated to modify an existing 
custody, child support, or spousal 
support order upon a showing of a 
substantial and material change in 
circumstances. 

Specifically, the petitioning par-
ent must show that “there has been a 
material, permanent and substantial 
change in conditions and circum-
stances subsequent to entry of the 
original decree which would indi-
cate to the court’s satisfaction that 
modification would be for the best 
interests of the child.”7 A court may 
also award custody when issuing a 
civil protection order.8  As a result, 
the accidental family law lawyer 
must be sure to initiate the proper 

dismissal so the case can be decided 
in the proper forum or venue.  

Jurisdiction in family law cases 
depends on what type of case is 
filed.  In divorce cases, Idaho courts 
have jurisdiction to decide the case 
when the plaintiff has been an Idaho 
resident for at least six weeks prior 
to filing the complaint. The proper 
venue is where the defendant resides, 
or where the plaintiff resides if the 
defendant resides out of state.  How-
ever, it is not uncommon for parties 
to file a divorce in a different venue 
for various reasons, such as where 
real property is located or the closest 
courthouse to the filing attorney’s 
office.

Determining whether an Idaho 
court has jurisdiction to enter orders 
regarding custody, child support, 
guardianships, and conservatorships 
is more complicated.  The Uniform 
Child Custody Jurisdiction and En-
forcement Act (UCCJEA) provides 
the exclusive basis for making ini-
tial and subsequent child custody 
determinations. The Uniform Adult 
Guardianship and Protective Pro-
ceedings Jurisdiction Act (UAGP-
PJA) provides the exclusive basis for 
appointing a guardian for an inca-
pacitated adult and to enter protec-
tive orders, including conservator-
ships.  The jurisdictional require-
ments under the UAGPPJA are simi-
lar to the UCCJEA, except courts in 
states with significant contacts may 
assume jurisdiction when no case 
has been filed in the home state at 
the time the final order is entered in 
a significant contacts state.    

Tip 5: Be ready to protect your  
client’s short-term goals and needs

Another consideration for the ac-
cidental family law lawyer is wheth-
er temporary orders are necessary.  In 
contrast to other types of cases that 
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procedure to achieve the best result 
for the client.  

After you decide what to file, 
you must determine where to file 
it.  Since people frequently move 
between states, uniform laws govern 
where family law cases may be heard 
in specific circumstances. Even if you 
did not initiate the case, you must 
still determine whether the court 
is the proper venue and whether 
Idaho is a proper forum. Sometimes 
an Idaho attorney’s primary role in 
a family law proceeding is to seek a 
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address an act that occurred in the 
past that is frozen in time, family law 
cases typically look towards the fu-
ture and attempt to address fluid sit-
uations that can change during the 
pendency of the action.  Family law 
cases are dynamic and evolve over 
time; courts routinely enter tempo-
rary orders as necessary to protect 
the parties, children, and property.9  

A thorough cost/benefit analysis 
must be performed before filing mo-
tions for temporary orders.  Family 
law clients are often very emotional. 
As a result, many family law clients 
want immediate results to resolve 
their concerns, no matter how un-
reasonable they may be. The cost of 
pursuing temporary orders may be 
large, especially if faced with lengthy 
contested hearings. Sometimes tem-
porary orders slow down the pace of 
proceedings. Look at the big picture 
to effectively help a family law client.  

Keep Tip 3 in mind as Idaho 
courts utilize various procedures for 
obtaining temporary orders.  

Tip 6: Know what your client has  
and know what to do with it

Know what property is involved 
in the proceeding and what to do 
with it. Generally, the first step in the 
analysis is to determine whether the 
parties have community and/or sepa-
rate property. 

Classifying property as communi-
ty or separate can be difficult. For ex-
ample, since property is classified at 
the time the property was acquired, 
property acquired in another state 
is classified by the law of the state 
where the property was acquired.10 
As a result, it is important to verify 
where property was acquired at the 
outset of a divorce proceeding.   

In general, the accidental family 
law lawyer must be on the lookout 
for community personal property, 

community real property, and com-
munity debt. Probing questions 
must be asked of the client to ensure 
that a complete asset picture is devel-
oped early in the case. This will aid 
both the attorney and the client as 
the case progresses through media-
tion and ultimately trial.

After determining what the cli-
ent has, determine what to do with 
it. Some property is relatively easy 
to value and divide, such as money, 
personal household goods, vehicles, 
and other tangible items. In contrast, 
some property is extremely difficult 
to value and divide such as retire-
ment accounts, military and other 
civil service benefits, real estate, and 
business interests. Great care must 
be exercised in dividing these assets 
because they are frequently the larg-
est assets acquired during a marriage. 
More importantly, they can expose 
you to liability if the property is not 
valued or divided properly.  

Tip 7: Beware of additional unique 
property issues in your case 

Keep a sharp eye out for unique 
property issues that may exist in 
the case.  For example, spouses fre-
quently commingle property during 
a marriage or use community funds 
to pay for or improve separate prop-
erty, which can lead to extensive and 
complicated disputes.11 

Additionally, separate property 
can be transmuted to community 
property.12 Unraveling commingling 
and transmutation problems can be 
very difficult when the parties have 
different recollections of the cir-
cumstances surrounding past events 
when the marriage was more harmo-
nious.13 

To complicate matters further, 
federal law may preempt state com-
munity property laws as applied to 
certain assets. A state court order 
that attempts to divide an asset in vi-
olation of federal law may be invalid 
and unenforceable.14  

Tip 8: Beware of unique  
custody issues in your case 

Child custody cases can pres-
ent unique issues even for experi-
enced family law attorneys.  Family 
law lawyers represent parents and 
the legal interests of those parents.  
However, the paramount concern in 
a custody proceeding is the best in-
terests of the child.15 Sometimes the 
client’s position and a child’s best 
interests conflict.  

Family law cases are frequently 
emotionally charged, involve high 
levels of conflict, and the parents may 
make extremely divergent decisions 
regarding the children. One way to 
deal with this dilemma is to appoint 
a parenting coordinator where the 
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court essentially vests the parenting 
coordinator with decision-making 
authority in an appointment order 
that describes the specific issues 
that the parenting coordinator may 
decide to serve the best interests of 
the child.16  Another way of dealing 
with high conflict cases is to have a 
parenting time evaluator appointed 
to evaluate the best interests of the 
children.17 Parenting time evalua-
tors (PTE) provide the court with 
information to make custody deci-
sions.18 However, keep in mind that 
there has been an ongoing dispute 
throughout the country regarding 
the validity, usefulness, and admissi-
bility of PTE opinions.19  

Tip 9: Take advantage of the  
collaborative law model 

Family law clients and their chil-
dren are generally not the best served 
by the adversarial system.  Therefore, 
recently, there has been a substan-
tial shift in the practice of family 
law — this change is colloquially 
known as the “collaborative law 
model.” Be prepared for the court 
to try almost anything short of go-
ing to trial to help resolve the case. 

In domestic cases where children 
are involved, the court may order the 
parties to attend an Alternative Dis-
pute Resolution (ADR) screening to 
determine if mediation is appropri-
ate and/or make recommendations 
to the court and the parties for ad-
ditional services that may help the 
parents for resolving conflict.20

If the court determines that me-
diation is appropriate, it may order 
the parties to attend mediation with 
an Idaho Supreme Court-approved 
custody mediator or a mediator cho-
sen by the parties.21  Unlike media-
tion in a civil case as set out in Rule 
16(k), I.R.C.P., attorneys are not al-
lowed to attend unless requested 

by the mediator to get the parties 
to start working together.22   The 
sooner the parents are taught how to 
work together, the better off they are 
going to be in the long run.

An alternative to mediation with 
a custody mediator is a judicial set-
tlement conference. Like mediation, 
the parties are ordered to meet with 
a third-party neutral to help resolve 
the dispute. However, the third-
party neutral is a magistrate judge. 
Judicial settlement conferences are 
an evaluative-style session where 
the judge helps the parties see what 
would likely happen if the case went 
to trial.

If the parties insist on going to 
trial, a useful, lower-conflict ap-
proach is to conduct an informal cus-
tody trial under Rule 16(p), I.R.C.P. 
There, the rules of evidence are re-
laxed, the judge conducts most of 
the questioning, the attorneys take a 
back seat, and the parties are allowed 
to tell their story to the court with-
out the formal trappings of a court 
trial.23 

Cross-examination is very lim-
ited. Advantages include empower-
ing the parties to take ownership of 
their case and allowing the parties to 
tell their story in a more comfortable 
manner.24 If parties are represented, 
informal custody trials are generally 
more cost effective too. Disadvantag-

es include a certain loss of control 
that sometimes makes attorneys un-
comfortable.

Tip 10: Ask for help 

“Asking for help does not mean 
that [you] are weak or incompetent. 
It usually indicates an advanced level 
of honesty and intelligence.”25  Fam-
ily law cases are not easy.  As demon-
strated herein, they are complicated, 
multi-faceted cases, which are made 
exponentially difficult because of 
the human factor. Not only is the 
law difficult, the people are, at times, 
difficult. There is no shame in asking 
for help.

Resources for the accidental fam-
ily law lawyer abound. If the case is 
one that was received through the 
Idaho Volunteer Lawyers Program, 
(I.V.L.P.), there are many lawyers who 
have agreed to act as mentors to non-
family law attorneys.  The governing 
council of the ISB Family Law Sec-
tion has many resources for non-
family law lawyers. Some judicial 
districts around the state have family 
law sections, family law bench/bar 
committees and “brown bag” groups 
that meet to discuss family law issues 
and mentor attorneys. More impor-
tantly, most family law lawyers in 
Idaho will willingly take the time 
to discuss issues in a case, matters of 
strategy, and generally provide guid-
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ance to the accidental family law at-
torney.

Ask for help, find a family law 
mentor, read about family law, take a 
CLE, but after all is said and done, as 
Napoleon Bonaparte said, “take time 
to deliberate, but when the time for 
action comes, stop thinking and go 
in.”26  
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By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2014 Spring Term for the Su-
preme Court of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.
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of the setting of oral argument in each case will be sent to counsel prior to 
each term.

idaho Court of appeals
oral argument for January 2014

Thursday, January 9, 2014 – BOISE
9:00 a.m. State v. Scott ................................................................... #40789-2013
10:30 a.m. State v. Eddins ............................................................. #39933-2012
1:30 p.m. State v. Ruggiero ........................................................... #40175-2012
3:00 p.m. John Doe v. Jane (2013-24) Doe (EXPEDITED) ...............................
.................................................................................................................. #41416-2013

Tuesday, January 14, 2014 – BOISE
9:00 a.m. State v. Anderson .......................................................... #39510-2012
10:30 a.m. State v. Ghormley ....................................................... #40490-2012
1:30 p.m. IDHW v. John (2013-21) Doe (EXPEDITED) ......... #41382-2013
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1:30 p.m. Atwood v. Idaho Transportation Dept. ................. #40441-2012

Tuesday, January 21, 2014 – BOISE
9:00 a.m. State v. Cardoza ............................................................. #39811-2012
10:30 a.m. John Doe I v. John (2013-20) Doe (EXPEDITED) ...........................
................................................................................................................. #41380-2013
1:30 p.m. IDHW v. Jane (2013-22) Doe (EXPEDITED) .......................................
.................................................................................................................. #41383-2013

idaho Supreme Court
oral argument for January 2014

Monday, January 13, 2014 – BOISE
8:50 a.m.   Fonseca v. Corral Agriculture, Inc. (Industrial Commission) ...
................................................................................................................. #40578-2012
10:00 a.m. Local 4758, International Assoc. of Fire Fighters v. City of 
Ketchum .............................................................................................. #39558-2012
11:10 a.m. Terrie H. Rowley v. ACHD .......................................... #40672-2013

Wednesday, January 15, 2014 – BOISE
8:50 a.m. Cuevas v. Barraza .......................................................... #40516-2013
10:00 a.m. State v. Herren (Petition for Review) .................. #40619-2013
11:10 a.m. White v. Valley County .............................................. #40262-2012

Friday, January 17, 2014 – BOISE
8:50 a.m. Ada County v. City of Garden City .......................................................
................................................................................................... #40084/40106-2012
10:00 a.m. DeGroot v. Standley Trenching, Inc. ..................... #39406-2011
11:10 a.m. Western Home Transport v. Dept. of Labor (Industrial 
Commission) ......................................................................................#40462-2012

Wednesday, January 22, 2014 – BOISE
8:50 a.m.   Tobin Restoration, Inc. v. Laird ............................... #40260-2012
10:00 a.m. Murray v. State ............................................................ #39400-2011
11:10 a.m. Credit Suisse AG v. Teufel Nursery, Inc. ................ #40234-2012

Friday, January 24, 2014 – BOISE
8:50 a.m.   State v. Stark (Petition for Review) ..................... #41159-2013
10:00 a.m. A&B Irrigation District v. State (Snake River Basin 
Adjudication) .................................................................................... #40974-2013
11:10 a.m. Boise Project Board of Control v. State (Snake River Basin 
Adjudication) .................................................................................... #40975-2013
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 11/1/13 )

CIvIL APPEALS

Post-conviction relief
1. Did the court err in summarily dis-
missing Beighley’s petition for post-
conviction relief?

Beighley v. State
S.Ct. No. 40319

Court of Appeals

2. Did the court err in denying Navarro’s 
petition for post-conviction relief be-
cause he established that the prosecu-
tor’s failure to disclose the case against 
the victim’s father violated his right to 
due process?

Navarro v. State
S.Ct. No. 40469

Court of Appeals

3. Whether the court erred when it de-
nied post-conviction relief on the failure 
to appeal issue because it erroneously 
ruled that it had no jurisdiction to grant 
the requested relief.

Huntsman v. State
S.Ct. No. 40549

Court of Appeals

4. Did the court err by summarily dis-
missing Lonn’s petition as untimely?

Lonn v. State
S.Ct. No. 40548

Court of Appeals

5. Did the court err by summarily dis-
missing Lyneis’ petition for post-convic-
tion relief?

State v. Lyneis
S.Ct. No. 40919

Court of Appeals

Procedure
1. Whether the trial court abused its 
discretion by denying leave to amend 
on the ground that the claims asserted 
lacked merit.

DAFCO, LLC v. Stewart Title Guaranty Co.
S.Ct. No. 40738
Supreme Court

Summary judgment
1. Did the court err in finding that the 
relevant community for purposes of I.C. 
§ 6-1012 was limited to Idaho Falls?

Bybee v. Gorman, M.D.
S.Ct. No. 40887
Supreme Court

CrImINAL APPEALS

Evidence
1. Is Garcia’s conviction for aiding and 
abetting delivery of methamphetamine 
supported by substantial evidence?

State v. Garcia
S.Ct. No. 40544

Court of Appeals

2. Did the court err by taking judicial no-
tice over certain documents on the day 
of the evidentiary hearing?

State v. Giovanelli
S.Ct. No. 40884

Court of Appeals

Search and seizure –  
suppression of evidence
1. Did the court err when it denied Te-
na’s motion to suppress, finding Tena’s 
mother had apparent authority to con-
sent to a search of his bedroom?

State v. Tena
S.Ct. No. 40423

Court of Appeals

2. Did the court err when it denied Buck’s 
motion to suppress evidence found in a 
search of his car?

State v. Buck
S.Ct. No. 40634

Court of Appeals

3. Did the court err in finding that Moore 
voluntarily consented to the search of 
her home and purse while officers were 
in the home to conduct a probation 
search?

State v. Moore
S.Ct. No. 40210

Court of Appeals

4. Whether the court erred when it 
found Hamlin was not in custody equiv-
alent to formal arrest and therefore the 
dictates of Miranda did not apply.

State v. Hamlin
S.Ct. No. 40026

Court of Appeals
Sentence review
1. Did the court err in failing to order a 
mental health evaluation pursuant to 
I.C. § 19-2522, as the court had reason 
to believe the defendant’s White’s men-
tal health condition would be a signifi-
cant factor at sentencing?

State v. White
S.C. No. 38473

Court of Appeals

State v. Morrissey
S.Ct. No. 38799

Court of Appeals

State v. Standley
S.Ct. No. 38944

Court of Appeals
2. Did the court abuse its discretion by 
denying Allen’s request to dismiss or re-
duce his felony conviction pursuant to 
I.C. § 19-2604?

State v. Allen
S.Ct. No. 40696

Court of Appeals
3. Did the court err in ordering a civil 
judgment under I.C. § 19-5307 based on 
a conviction for attempted murder?

State v. Crow
S.Ct. No. 40073

Court of Appeals
Statuatory interpretation
1. Whether I.C. § 54-1732(3)(c), part of 
the Idaho Pharmacy Act, violates sub-
stantive due process on its face or as ap-
plied to Sherman.

State v. Sherman
S.Ct. No. 40995

Court of Appeals

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3868
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Hon. Michael McLaughlin

As of Nov. 21, there have been 
16 new Idaho judges appoint-
ed this year:  six new district 
judges and 10 new judges of 
the magistrate division.  

In the First Judicial District

Hon. Barbara Buchanan was ap-
pointed district judge effective Feb-
ruary 1, 2013, filling the vacancy cre-
ated by the retirement of Judge Steve 
Verby. 

Judge Buchanan, Sandpoint, 
served 18 years as a magistrate judge 
before being appointed as a district 
judge.  She is a Moscow native who 
received her bach-
elor’s and law de-
grees at the Uni-
versity of Idaho.  
Judge Buchanan 
and her husband 
have two daugh-
ters and a foster 
daughter.  She 
looks forward to 
serving as the only 
district judge for 
Bonner and Boundary counties.   

Hon. Richard S. Christensen 
was appointed district judge effec-
tive May 1, 2013, filling the vacancy 
created by the re-
tirement of Judge 
John Luster.  

Judge Chris-
tensen, St. Maries, 
is a New Jersey na-
tive who received 
his bachelor’s de-
gree from Colo-
rado State Univer-

sity and his law degree from the Uni-
versity of Idaho.  He was a prosecu-
tor in Boise County, practiced law in 
Grangeville and Boise, was a deputy 
Idaho Attorney General, a Benewah 
County prosecutor, and worked in 
private practice in St. Maries.  Judge 
Christensen and his wife, Katherine 
have three children.  

Hon. Lori Meulenberg was ap-
pointed as a magistrate judge for 
Bonner County effective April 15, 
2013, filling the vacancy created by 
Judge Buchanan’s appointment to 
the District Bench.  

Judge Meulenberg was born and 
raised in the small farming com-
munity of Prins-
burg, Minnesota 
and attended Cal-
vin College in 
Michigan, where 
she received her 
Bachelor of Arts 
in both Criminal 
Justice and Soci-
ology.  She earned 

her JD with honors, on the same day 
her husband, Dan, earned his MD 
degree, from the University of North 
Carolina, where they became life-
time fans of the Tarheels.  

They moved to Idaho, where Lori 
worked as a deputy prosecutor, legal 
researcher, city attorney and as a So-
cial Security disability attorney.  

Judge Meulenberg and Dan have 
two daughters, Sophia and Jennie. 
They live in Sandpoint.

In the Third Judicial District

Hon. George Southworth was 
appointed district judge effective 
January 16, 2013, filling the vacancy 
created by the re-
tirement of Judge 
Renae Hoff.  

Judge South-
worth, Nampa, is 
a Navy veteran, a 
graduate of Idaho 
State University 
and received his 
law degree from 

Introducing Idaho’s New Judiciary

Hon. Barbara 
Buchanan

Hon. Richard S. 
Christensen

Hon. Lori Meulenberg Hon. George 
Southworth
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the University of Utah.  He worked 
as an attorney in Las Vegas and as a 
deputy Bannock County Prosecutor 
in Pocatello before working in pri-
vate practice in Pocatello from 1983 
until he was named a magistrate 
judge in 2006.  Judge Southworth 
and his wife Kamila, have one son.

Hon. Robert L. Jackson was ap-
pointed magistrate judge for Payette 
County effective August 1, 2013, fill-
ing the vacancy created by the retire-
ment of Judge A. Lynne Krogh.  

Judge Jackson received an under-
graduate degree from Idaho State 
University and a law degree from the 
University of Idaho. Judge Jackson 
has over 20 years of varied legal ex-
perience in the private sector. Judge 
Jackson started his own general law 
practice in Nampa in 1992 where he 
remained until joining the Pedersen 
& Jackson law firm in Twin Falls as 
a litigation attorney in 2000.  He left 
his Twin Falls practice in 2008 to 
join the Lister and Frost law office in 
Boise as that firm’s 
attorney in charge 
of the litigation di-
vision.  In 2010, he 
became a contract 
litigation attorney 
for the Saetrum 
Law Office in 
Boise after estab-
lishing his own 
general practice in 
Parma in 2009.  

Hon. F. Randall Kline was ap-
pointed as a magistrate judge for 
Canyon County in the Third Judi-
cial District, effective April 30, 2013, 
filling the vacancy created by Judge 
George South-
worth’s appoint-
ment to the dis-
trict bench.  

Judge Kline re-
ceived his under-
graduate degree 
from Idaho State 
University and his 
law degree from 

the University of Idaho College of 
Law.  He was in general practice with 
Ward, Maguire, Bybee and Kline in 
Pocatello from 1982 to 1988, and 
opened his own general law practice 
there in 1988.  Judge Kline also was 
the City Attorney for American Falls 
and Rockland.  He was appointed as 
the Power County Prosecuting At-
torney in 2008 and later elected to 
that position where he served until 
January, 2013.

Hon. John Meienhofer was ap-
pointed as a magistrate judge for 
Adams County effective July 1, 2013, 
filling the vacancy created by the re-
tirement of Judge James Peart.  

Judge Meienhofer received his un-
dergraduate degree from Bowdoin 
College in Brunswick, Maine and 
his law degree from the University 
of Oregon.  He comes to the bench 
with 20 years of experience both in 
the public and private sectors.  In 
1994, Judge Meienhofer spent two 
years as deputy prosecuting attor-
ney in Jerome 
County followed 
by a year of prac-
tice as a deputy 
prosecuting at-
torney in Blaine 
County.  In 1997, 
Judge Meienhofer 
joined the Finch, 
Cosho law firm 
in Boise where he 
practiced in the 
areas of criminal 
defense, domestic relations and per-
sonal injury law.  He opened his own 
criminal defense, domestic relations 
and personal injury.

Hon. Christopher Nye was ap-
pointed district 
judge, filling the 
new district judge 
position created 
by the Legisla-
ture.  

Prior to his 
a p p o i n t m e n t , 
he was a partner 
with the Nampa 

law firm of White, Peterson, Gigray, 
Rossman, Nye & Nichols, PA.  He 
received his law degree from the 
University of Kansas.  He previously 
worked as a deputy prosecutor in 
Canyon County and a public de-
fender in Nampa before entering 
private practice in 1990.

In the Fourth Judicial District

Hon. Andrew Ellis was appoint-
ed as a magistrate judge for Ada 
County effective October 1, 2013 fill-
ing the new magistrate position.    

From 2002 until his appointment, 
Judge Ellis was a deputy prosecuting 
attorney with Ada County, where he 
prosecuted child protection cases.  In 
2013, Mr. Ellis served as an Adjunct 
Professor with the University of Ida-
ho College of Law teaching “Chil-
dren in the Law” coursework.  

  In 2008, Judge Ellis received the 
Prosecutor’s Award of Excellence 
from the Gover-
nor’s Task Force 
on Children at 
Risk and, from 
2001-2002, Judge 
Ellis served as a 
law clerk at the 
Idaho Court of 
Appeals to judges 
Alan Schwartz-
man and Sergio Gutierrez.  He served 
on the Idaho Supreme Court’s Child 
Protection Committee.

Hon. Laurie Fortier was ap-
pointed magistrate judge for Ada 
County effective 
October 1, 2013, 
filling the new 
magistrate posi-
tion. Judge Fortier 
holds a Bachelor’s 
Degree in business 
and accounting 
from the Univer-

Hon. Robert L. 
Jackson

Hon. John 
Meienhoffer

Hon. Andrew Ellis

Hon. Christopher S. 
Nye

Hon. Laurie FortierHon. F. Randall Kline
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sity of Idaho and a law degree from 
the University of Idaho.   

From 2005 until her appoint-
ment, Judge Fortier was employed as 
an Assistant City Attorney with the 
Boise City Attorney’s Office, where 
she prosecuted infractions and mis-
demeanors. From 2003-2005, Ms. 
Fortier worked as an Associate At-
torney for the Boise law firm of Nay-
lor and Hales, where she handled 
civil litigation in both the state and 
federal courts.  Before that she served 
as a law clerk to Idaho Supreme Court 
Justices Roger Burdick and Jesse Wal-
ters and, in 2000 - 2001, for judge Joel 
Horton in district court.   

Hon. Joanne Kibodeaux was 
appointed magis-
trate judge for Ada 
County effective 
October 1, 2013, 
filling the vacancy 
created by the re-
tirement of Judge 
David Day.  Judge 
Kibodeaux holds a 
Bachelor’s Degree 
in English from 
the University of Michigan - Deer-
born, and a law degree from the Uni-
versity of Wyoming College of Law.

From 2001 until her appoint-
ment, Judge Kibodeaux was a fam-
ily law attorney in private practice 
handling matters of divorce, child 
custody, child support, property and 
debt division, retirement division, as 
well as domestic violence protection 
orders.   

Hon. Steven Hippler was ap-
pointed district 
judge, effective 
October 1, 2013, 
filling a new posi-
tion.  

Steven J. Hip-
pler was a partner 
since 2002 in the 
Boise law firm 

Givens Pursley LLC. The Boise na-
tive received his bachelor’s degree 
from Boise State University and his 
law degree from the University of 
Utah. 

In the Fifth Judicial District

Hon. Daniel Dolan was ap-
pointed magistrate judge for Camas 
County, effective January, 2014.  He 
replaces Judge Jason Walker who 
was appointed to the bench in Teton 
County. Judge Dolan received his 
bachelors of science in forestry from 
Iowa State University and his law de-
gree from Gonzaga University.    

Judge Dolan is a long-time Blaine 
County resident and has been a sole 
practitioner in 
Ketchum for the 
past 23 years.  He 
contracted with 
Blaine County to 
provide public 
defender services 
and provided 
public defenders 
services in Camas 
County for the 
last 17 years.  

In the Sixth Judicial District

Hon. Scott Axline was appoint-
ed magistrate judge for Bannock 
County, effective January 4, 2013, fill-
ing the vacancy created by the retire-
ment of Judge Gaylen Box.  

Judge Axline received his bach-
elor of arts from Idaho State Uni-
versity in 1981 and his law degree 
from the University of Idaho in 
1984.  Prior to his appointment, he 
lived in Blackfoot 
where he owned 
his own domestic 
relations, personal 
injury, probate, 
child protection 
and other civil-re-
lated and criminal 
defense practice 
since 1986.     

He is very active in his commu-
nity and is an active member of the 
Seventh District Bar Association, 
serving as President in 2009.  He 
has received the Idaho State Bar Ser-
vice Award and its Pro Bono Award.  
Judge Axline and his wife, Jackie, 
have four children.  

In the Seventh Judicial District

Hon. Jason Walker was ap-
pointed magistrate judge for Teton 
County effective January 2, 2014, fill-
ing the vacancy created by the retire-
ment of Judge Colin Luke.  

Judge Walker attended Brigham 
Young University and received his 
bachelor’s degree in 1995, and law 
degree in 1998 at the University of 
Idaho.  He was a 
law clerk in Mini-
doka County for 
the Honorable 
J. William Hart.  
After clerking for 
Judge J. William 
Hart, Judge Walk-
er was a practicing 
attorney and be-
came a partner in 
the Law Firm of Ling and Robinson. 
Then he was elected Prosecutor for 
Minidoka County until 2007.  Judge 
Walker has served as the Magistrate 
Judge for Camas County.

Hon. Alan Stephens was ap-
pointed district judge, effective Oc-
tober 31, 2013, filling a new District 
Judge position.  

Judge Stephens received his bach-
elor’s degree from Brigham Young 
University and his law degree from 
the University of 
Idaho.  Prior to his 
appointment, he 
served for many 
years as an attor-
ney in Idaho Falls, 
notably as a part-
ner with Thomsen 
Stephens Law Of-
fices.

Hon. Steven Hippler

Hon. Joanne 
Kibodeaux

Hon. Scott Axline Hon. Alan Stephens

Hon. Daniel Dolan Hon. Jason Walker
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The U.S. Supreme Court Sidetracks Idaho Implied Consent Law
Richard Seamon 

hen the Idaho police 
stop a driver reason-
ably suspected of 
driving under the 
influence of alcohol 

or drugs (DUI), Idaho’s “implied 
consent” law authorizes them to 
have the driver’s blood drawn (typi-
cally at a hospital) for testing.1 Idaho 
case law lets these blood draws oc-
cur without the warrants that the 
Fourth Amendment usually requires 
for such “search[es]” of “person[s].”2 
The Idaho case law holds that these 
blood draws  may occur without 
warrants because the blood draws 
invariably fall within the warrant ex-
ceptions for “exigent circumstances” 
and “consent searches.”

This article explains that neither 
exception validates all warrantless 
blood draws under Idaho’s implied 
consent law. In Missouri v. McNeely, 
the U.S. Supreme Court recently 
overruled Idaho case law holding 
that the natural dissipation of alco-
hol in the blood, per se, establishes 
exigent circumstances.3 And U.S. 
Supreme Court case law on consent 
searches undermines the Idaho case 
law upholding warrantless, noncon-
sensual blood draws under an “im-
plied consent” theory. 

Idaho’s implied consent 
law and related case law 

You can understand Idaho’s im-
plied consent law by envisioning the 
typical situation in which an Idaho 
police officer pulls over a driver rea-
sonably suspected of DUI. First, the 
officer observes the driver for signs 
of DUI, including the driver’s per-
formance of field sobriety tests like 
standing on one leg. The officer may 
then decide to have the driver tested 
with a breathalyzer or a blood draw. 
To focus on the situation presented 
in Missouri v. McNeely, this article 

assumes our Idaho police officer de-
cides on a blood draw. 

Before testing, Idaho’s implied 
consent law requires the officer to 
give the driver information. The 
driver learns: By driving on Ida-
ho’s roads, she is “deemed to have 
given .  .  . consent” to testing for 
alcohol or drugs if there are rea-
sonable grounds to believe she is 
driving under the influence of one 
or both.4 If she refuses to take the 
test or doesn’t complete it, she may 
be fined $250 and have her license 
suspended for at least one year; she 
can avoid those penalties only if she 
shows good cause at a court hear-
ing.5 If — instead of refusing to take 
or not completing the test — she 
takes the test and fails it, her license 
will be suspended for at least 90 
days, unless she shows good cause 
at an administrative hearing before 
the Department of Transportation.6 
Having heard this advice, the driver 
decides whether or not to take the 
blood test.

Readers will notice that the 
driver who refuses to submit to a 
blood test faces stiffer administra-
tive penalties — a $250 civil fine 
and a driver’s license suspension of 
at least one year — than the driver 

who takes the test and fails it, who 
faces no civil penalty and may suffer 
an administrative suspension that 
can be as short as 90 days. The stiffer 
administrative penalties for refusal 
to submit to a test reflect the legis-
lature’s intent “to discourage and 
civilly penalize such a refusal.”7 The 
legislature wants drivers suspected 
of DUI to submit to blood tests so 
that, if they are in fact DUI, the tests 
yield objective evidence to prosecute 
them.

W

  

U.S. Supreme Court case law on 
consent searches undermines the 

Idaho case law upholding  
warrantless, nonconsensual 

blood draws under an  
“implied consent” theory. 
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The U.S. Supreme Court’s decision in McNeely v. Missouri makes clear 
 that the exigent circumstances belt is not large enough to  

uphold all forced, warrantless blood draws. 

By administratively penalizing 
the refusal to submit to a blood test, 
Idaho’s implied consent law does 
not create a statutory right of refus-
al.8 Indeed, once a driver has — by 
operation of the law — impliedly 
consented to a blood test by using 
Idaho’s roads, the driver cannot re-
voke that consent by refusing to 
submit to the test if the police have 
reasonable grounds to believe the 
driver is DUI.9 Thus, if the driver re-
fuses to submit to a blood test, the 
police can subject the driver to what 
is commonly called a “forced” blood 
draw.10 

The Idaho Supreme Court has 
held that the police do not need 
a warrant for a forced blood draw. 
The court has held that forced blood 
draws fall within either of two excep-
tions to the warrant requirement. 

First, the court held in State v. 
Woolery that forced blood draws fall 
within the exigent circumstances ex-
ception. The Woolery court reasoned 
that “the destruction of the evidence 
by metabolism of alcohol in the 
blood provides an inherent exigen-
cy which justifies the warrantless 
search.”11 This “inherent exigency” 
theory treats the metabolization of 
blood as enough, standing alone, to 
establish exigent circumstances. 

Second, the court held in State 
v. Diaz that forced blood draws are 
valid as consent searches. The Diaz 
court recognized that the “forced” 
drawing of Benito Diaz’s blood was 
“involuntary,” because it occurred 
despite his “continued . . . protest.”12 
Still, the blood draw qualified as a 
consensual search because the police 
had reasonable grounds to believe 
that Mr. Diaz was DUI. In that situa-
tion, Mr. Diaz “had already given his 
implied consent” to the blood draw 
“by driving on an Idaho road.”13 Ac-
cording to the court, his protests im-
mediately before the forced blood 
draw did not revoke his prior (im-
plied) consent, because under Idaho 

precedent he had no right to revoke 
that consent.14

Thus, Idaho case law uses a belt-
and-suspenders approach to reject 
Fourth Amendment challenges to 
forced, warrantless blood draws 
from drivers reasonably suspected 
of DUI: The metabolization of alco-
hol in the blood, per se, establishes 
exigent circumstances; alternatively, 
forced blood draws occur with the 
statutorily implied consent of the 
driver, and are thus sustainable as 
consent searches, even when the 
driver actually refuses to submit to 
the test.

As discussed next, the U.S. Su-
preme Court’s decision in McNeely 
v. Missouri makes clear that the exi-
gent circumstances belt is not large 
enough to uphold all forced, war-
rantless blood draws. And when the 
exigent circumstances belt does not 
fit, the implied consent suspend-
ers snap under the pressure of U.S. 
Supreme Court precedent on con-
sent searches. Metaphors and case 
law aside, warrantless, forced blood 
draws violate the Fourth Amend-
ment in the absence of exigent cir-
cumstances.

McNeely v. Missouri’s rejection of the 
per se exigent circumstances theory

The U.S. Supreme Court held in 
Missouri v. McNeely that “the natu-
ral metabolization of alcohol in the 
bloodstream” does not “presen[t] a 

per se exigency that justifies an ex-
ception to the Fourth Amendment’s 
warrant requirement for noncon-
sensual blood testing in all drunk-
driving cases.”15 Instead, courts must 
use a “totality of the circumstances” 
approach to determine exigent cir-
cumstances. The natural dissipation 
of alcohol in blood is just one cir-
cumstance, and it must be consid-
ered with other factors, such as the 
ease and speed with which the po-
lice could get a warrant in the par-
ticular case.16 

McNeely rejects the state-court 
decisions that upheld warrantless 
blood draws under the “per se exi-
gency” theory. Among the rejected 
state-court cases that the McNeely 
Court cited was the Idaho Supreme 
Court’s decision in Woolery.17 Be-
cause of McNeely’s rejection of the 
per se exigency theory, the exigent 
circumstances exception cannot 
justify all warrantless, forced blood 
draws authorized by Idaho’s implied 
consent law. The question thus aris-
es: Can the warrantless, forced blood 
draws that aren’t justified by exigent 
circumstances be justified, instead, 
by the implied-consent theory upon 
which the Idaho Supreme Court re-
lied in Diaz?

McNeely does not directly address 
that question. Justice Sotomayor 
did, however, address implied con-
sent laws in a portion of her McNeely 
opinion that did not have the sup-
port of the majority of the Court. 
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She wrote that implied consent laws 
provide an effective alternative to 
warrantless, nonconsensual blood 
draws: 

States have a broad range of legal 
tools to enforce their drunk-driv-
ing laws and to secure BAC [Blood 
Alcohol Content] evidence with-
out undertaking warrantless non-
consensual blood draws. For ex-
ample, all 50 states have adopted 
implied consent laws that require 
motorists, as a condition of oper-
ating a motor vehicle within the 
State, to consent to BAC testing 
if they are arrested or otherwise 
detained on suspicion of a drunk-
driving offense. Such laws impose 
significant consequences when 
a motorist withdraws consent; 
typically the motorist’s driver’s 
license is immediately suspended 
or revoked, and most States al-
low the motorist’s refusal to take 
a BAC test to be used as evidence 
against him in a subsequent crim-
inal prosecution.18

This statement clearly suggests 
that a state may encourage drivers 
to consent to blood draws by penal-
izing their refusal to consent. On 
the other hand, it does not address 
whether, if the driver refuses to give 
actual consent, the state can rely on 
their implied consent to justify a 
forced blood draw. The next section 
argues the answer is no.

The invalidity of the irrevocable-
implied-consent theory

As discussed above, the Idaho 
Supreme Court in Diaz held that a 
warrantless, forced blood draw is 
a valid consent search. This author 
respectfully suggests that Diaz con-
flicts with U.S. Supreme Court case 
law holding that consent to a search 
must be voluntary and that the 
scope of consent can be restricted. 
This case law implies that consent, 
once given, can be revoked. Implied 
consent under Idaho’s implied con-

sent law, however, is neither volun-
tary nor revocable. It therefore can-
not justify warrantless, forced blood 
draws.

The leading U.S. Supreme Court 
case on consent searches is Schneck-
loth v. Bustamonte.19 There, the Court 
upheld the police’s warrantless 
search of Robert Bustamonte’s car 
because he consented to the search. 
His consent was valid because it was 
voluntary. The Court explained that 
voluntariness is judged under the 
“totality of the circumstances,” and 
that consent is not voluntary if it is 
“the product of duress or coercion, 
express or implied.”20

Implied consent under Idaho’s 
implied consent law is not volun-
tary. Its involuntariness becomes 
clear if you imagine an Idaho of-
ficial telling an Idaho resident ap-
plying for an Idaho driver’s license: 
“To drive on Idaho’s roads, you must 
consent to having your blood tested 
if the police stop you with reason-
able grounds to believe you are DUI. 
Do you consent?” How many Idaho 
residents would say no, if they knew 

  

 Implied consent under Idaho’s 
implied consent law, however,  

is neither voluntary nor  
revocable. It therefore cannot  

justify warrantless, forced  
blood draws.

that doing so would bar them from 
driving in Idaho? For most Idaho 
residents, driving in Idaho is a daily 
necessity. The implied consent law 
makes them an offer they can’t re-
fuse. In turn, their acceptance of that 
offer is not voluntary.

But even if a driver’s initial con-
sent were voluntary, it would not 
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In McNeely, the Court refused to rule that the metabolization of alcohol, 
per se, establishes exigent circumstances, because the per se approach 

conflicted with the totality of circumstances analysis used to analyze  
exigent circumstances. 

justify a forced blood draw when the 
driver later refuses to submit to it. 
Just as a person can restrict the scope 
of his or her consent to a search,21 a 
person should be able to revoke con-
sent previously given.22 In a sense, 
voluntariness and revocability go 
together. The Idaho Supreme Court 
unwittingly proved this point when 
it used the implied-consent theory 
in Diaz to uphold what the Court it-
self characterized as an “involuntary” 
blood draw. A consensual, “involun-
tary” blood draw is an oxymoron.

In sum, a warrantless, forced 
blood draw from a driver suspected 
of DUI satisfies the Fourth Amend-
ment if exigent circumstances exist 
in the particular case. But if they do 
not, the irrevocable-implied-consent 
theory cannot provide an alternative 
justification. 

The permissibility of administratively 
penalizing drivers who refuse to  
submit to blood tests

The last section focused on driv-
ers who, despite “implied consent,” 
actually refuse to submit to a blood 
test when stopped by police for DUI. 
Many drivers in this situation, how-
ever, will actually consent to a blood 
test, to avoid the $250 fine and one-
year suspension of their license. It 
is unsettled whether states can con-
stitutionally use such administra-
tive penalties to encourage people 
to consent. Justice Sotomayor sug-
gested in McNeely that such admin-
istrative schemes are constitutional, 
a suggestion to which three other 
Justices subscribed. This author pre-
dicts that a majority of the Court 
would agree, on one of two grounds.

First, the Court might conclude 
that consent to a blood test can be 
voluntary even if given to avoid ad-
ministrative penalties. The prospect 
of penalties arguably exerts less pres-
sure than circumstances that, the 
Court has found, did not render 
consent to a search involuntary.23 

Furthermore, many drivers would 
rather have their licenses adminis-
tratively suspended for a year (and 
pay a fine) than submit to a test that 
ensures their conviction for criminal 
DUI. 

Even so, this author suspects the 
Court would not rely on a consent 
theory to uphold the administrative 
penalty schemes in implied consent 
laws like Idaho’s. That is because 
voluntariness analysis, like exigent-
circumstances analysis, examines the 
“totality of the circumstances,” which 
would include, in this context, the 
characteristics of the individual driv-
er and other circumstances of the 
traffic stop. In McNeely, the Court re-
fused to rule that the metabolization 
of alcohol, per se, establishes exigent 
circumstances, because the per se ap-
proach conflicted with the totality of 
circumstances analysis used to ana-
lyze exigent circumstances. Likewise, 
the Court will probably refuse to 
rule as a categorical matter that the 
prospect of administrative penalties 
will never make a driver’s consent 
to a blood search involuntary; such 
a categorical ruling conflicts with 
the totality of circumstances analy-
sis used to analyze voluntariness. In 
sum, the Court cannot easily use its 
case law on consent searches to give 
a blanket blessing to the administra-
tive penalty schemes in implied con-
sent laws.

A more promising approach uses 
Fourth Amendment reasonableness 

analysis to uphold these administra-
tive penalty schemes. The Court has 
said that “the ultimate measure of the 
constitutionality of a governmental 
search is ‘reasonableness,’” and that 
“where there was no clear practice, 
either approving or disapproving 
the type of search at issue, at the 
time [the Fourth Amendment] was 
enacted, whether a particular search 
meets the reasonableness standard is 
judged by balancing its instruction 
on the individual’s Fourth Amend-
ment interests against its promotion 
of legitimate governmental inter-
ests.”24 Furthermore, a leading trea-
tise endorses reasonableness analy-
sis for blood tests of drivers under 
implied consent laws.25 Finally, two 
of the Court’s cases support using a 
reasonableness analysis. 

In those cases, the Court used a 
reasonableness analysis to uphold 
warrantless searches of probationers 
and parolees. In each case, the subject 
of the search “consented” to them as 
a condition of probation or parole. 
But the Court expressly refused to 
rely on  consent, and relied instead 
on a reasonableness analysis.26 The 
Court might have eschewed the con-
sent rationale so it could issue deci-
sions generally upholding searches 
of probationers and parolees.

Strong arguments support the 
reasonableness of administrative 
penalties encouraging drivers sus-
pected of DUI to submit to blood 
tests. The state has a huge interest in 
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taking impaired drivers off the roads. 
True, drivers have a weighty interest 
in avoiding the bodily intrusion of 
blood testing. But the intrusion is 
mitigated by the information that 
officers must give drivers before test-
ing. It could be further mitigated by 
state efforts to give drivers actual, 
advance notice — when issuing driv-
ers’ licenses, for example — of the 
implied consent law.

Conclusion

U.S. Supreme Court case law 
sidetracks Idaho’s implied consent 
law but does not run it entirely off 
the road. Exigent circumstances will 
often justify warrantless blood draws 
from drivers suspected of DUI. Al-
ternatively, many drivers will submit 
to warrantless blood draws to avoid 
administrative penalties that the U.S. 
Supreme Court would likely uphold 
as reasonable, especially if Idaho 
strives to give Idaho drivers actual 
notice of the implied consent law. 
But if exigent circumstances don’t 
exist and the driver refuses to sub-
mit, a warrantless, forced blood draw 
violates the Fourth Amendment.
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The 50th Anniversary of the Idaho Association of Defense Counsel
Mark S. Prusynski 

The cover of The Advocate from February of 2001 shows attendees at the 1968 Idaho As-
sociation of Defense Council meeting at Shore Lodge.  Association members identified all 
the people in the photograph, but have not been able to identify who was elected presi-
dent in 1968. Anyone with specific information is encouraged to contact the author.

his year the Idaho Asso-
ciation of Defense Coun-
sel celebrates its 50th 
birthday.  The 50th an-
nual meeting will be held 

September 12-13, 2014, at the Sun 
Valley Lodge and we would like to 
celebrate our history with members 
and all past presidents. 

Unfortunately, historical records 
are sparse and we have not been 
able to complete the first step in re-
cording our history and identifying 
all the past presidents.  This article 
introduces The Advocate readers to 
the IADC, explains our research 
efforts and possibly will prompt 
someone to help fill in gaps in 
IADC history.

The genesis of “the history project”

Just prior to the September, 
2010, annual meeting, the board of 
the IADC asked for assistance con-
structing a list of all the past presi-
dents.  There was an initial flurry 
of emails, mostly 
about vague 
memories and 
lack of records.  
The next day I 
learned of Gene 
Thomas’ passing 
and notified the 
board, suggest-
ing that someone 
should try to 
interview the remaining original 
members of the IADC to document 
our history before it was lost.

Later, I was asked if I would 
agree to be that “someone.”  

I willingly agreed and began 
informal interviews of some of the 
earliest IADC members.  My easiest 
source of information was founding 
member, Jack Barrett, with whom I 

regularly swapped 
lunchtime war 
stories.  Jack re-
called the first 
meeting in 1964 
and some of the 
people who were 
present, although 
he was uncertain 
of the location.  
He said someone called together the 
most active insurance defense law-
yers in the state to discuss forming 
a group to promote the defense of 
civil cases.  Carl Burke was elected 
first president and Jack was the first 
secretary-treasurer.  

An obvious source for more 
information was Carl Burke, but 
Carl was ill.  Chris Burke and John 

T

  

Someone called together  
the most active insurance  

defense lawyers in the state 
 to discuss forming a group  
to promote the defense of  
civil cases.  Carl Burke was 
elected first president and  
Jack Barrett was the first  

secretary-treasurer.  

Magel volunteered to arrange for 
a meeting over lunch or coffee 
when Carl’s health improved.  I was 
sure Carl could fill my head full of 

Jack BarrettEugene C. Thomas
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IADC history.  But after a flurry of 
activity, I placed the project on the 
back burner.

In June of 2011, Jack suddenly 
succumbed to cancer.  I notified 
several friends 
in the Idaho Bar 
including Chris 
Burke. Chris told 
me that Carl was 
fading fast and, in-
deed, Carl passed 
away within 24 
hours of Jack. At a 
reception in Jack’s 
honor, some of us speculated that 
Jack and Carl may have been the 
last living members of the original 
group that met in 1964.

Searching for records  
of the early years

Many of us did not keep records 
from our earliest years with the 
IADC.  By 2010 I had accumulated 
a huge file of miscellaneous IADC 
papers, but decided to clean out all 
the old records just months before 
this project started. 

John Burke was President of 
the IADC in 2011 and arranged an 
“interview” with 
his then-partner J. 
Charles (Chuck) 
Blanton. Chuck 
was able to recall 
some detailed 
memories of the 
early years of the 
organization and, 
after searching 
some old records, found copies of 
the minutes of the 1972 annual 
meeting and a flyer for the first an-
nual meeting at Shore Lodge in 
1965.  

The IADC was not incorporated 
until 1988. The only records that I 
received dating from  before 1988 

are the copies I received from Chuck 
Blanton and a 1968 photograph. By 
1988 the IADC 
had adopted a 
fairly systematic 
succession process. 
New directors 
were nominated 
from the same 
geographic area 
as the immediate 
past president and 
served a year in each office until the 
president’s term was complete. That 
process was not formalized initially, 
which makes the process of identify-
ing all of our past presidents more 
difficult.  

The first presidents were elected 
from open nominations of the 

members. Jack Barrett did not recall 
ever serving as president, although 
he told me someone nominated 
him at the initial meeting, but Carl 
Burke was chosen instead. I have 
not located any information show-
ing that John Peacock or Arthur 
Smith served as president, although 
they, like Jack, were on the initial 
Executive Committee.  

From bits and pieces of informa-
tion supplied by other members 
and many Google searches, we have 
compiled the following list of the 
IADC Presidents.

We have a few gaps and some 
uncertainties in our records of past 
presidents.  Occasionally, internet 
biographies of the past-presidents 
might be inaccurate, either because 

Past Presidents of the Idaho Association of Defense Counsel

Year Elected Name Year Elected Name

1964 Carl Burke 1989 Curt R. Thomsen

1965 John H. Daly 1990 Edwin Apel

1966 Eugene C. Thomas 1991 Thomas B. High

1967 Wesley F. Merrill 1992 N. Randy Smith

1968 1993 James D. LaRue

1969 Joseph Imoff 1994 Theodore O. Creason

1970 Jack Hawley 1995 Richard T. St. Clair

1971 Robert J. Koontz 1996 Mark S. Prusynski

1972 J. Charles Blanton 1997 Steven K. Tolman

1973 Thomas B. Nelson 1998 John A. Bailey

1974 R. Vern Kidwell ? 1999 Candy Wagahoff Dale

1975 Richard C. Fields 2000 Blake G. Hall

1976 Daniel W. O’Connell 2001 James A. Ford

1977 M. Allyn Dingel, Jr. 2002 John K. Butler

1978 2003 Patrick E. Miller

1979 Richard E. Hall 2004 Stephen S. Dunn

1980 J. Robert Alexander 2005 J. Kevin West

1981 Michael E. McNichols 2006 J. Michael Wheiler

1982 John A. Doerr 2007 Thomas P. Baskin

1983 W. Marcus W. Nye 2008 Jennifer K. Brizee

1984 Gary T. Dance 2009 David E. Dokken

1985 Sam Eismann 2010 John J. Burke

1986 David H. Maguire 2011 Scott R. Hall

1987 Donald J. Farley 2012 Patrick N. George

1988 Robert P. Brown 2013 Sonyalee R. Nutsch

John J. Burke

Carl Burke

J. Charles Blanton
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the biographies were inconsistent 
with other information we had or 
because they did not account for 
the presidents’ terms extending 
from September of one year until 
the September of the next year.  

For example, Rich Hall is certain 
that he succeeded Allyn Dingel as 
president.  Allyn’s biography from 
the Advocate’s June 2006 issue states 
that he was elected president in 
1977, but Rich’s internet biography 
says that he was elected in 1979.  As 
far as we know, no one ever served 
more than one year, so one of those 
sources of information must be 
incorrect. Although we appeared to 
have adopted a succession plan by 
1980, the system was occasionally 
interrupted when one of our direc-
tors or officers took the bench.  

For example, Harold L. (Hal) 
Ryan was a charter member of 
the organization, but I have been 
unable to find any evidence that 
he served as president before he 
became a federal judge in 1981.  
Chuck Hosack also took the bench 
while he was a director of the as-
sociation, but before he became 
president.  Judges Tom Nelson, 
Randy Smith, Dick St. Clair, Candy 
Dale, John Butler, and Steve Dunn 
all served as president of the associa-
tion before becoming judges.

The IADC annual meetings

The IADC always mixed busi-
ness with pleasure.  Although the 
association occasionally funded lob-
bying efforts, most of the lobbying 
work was voluntarily performed by 
members.  By the time Idaho adopt-
ed mandatory CLE requirements, 
the group had combined its annual 
business meetings with seminars on 
significant Idaho Supreme Court 
Cases and a wide range of other 
educational topics.  

A golf tournament and tennis 
tournaments were regular staples.  

Of course, with Allyn Dingel acting 
as official or unofficial master of cer-
emonies, the serious business of the 
annual meetings 
was interrupted 
by jokes.  From 
the early years, 
Allyn started the 
meeting with the 
“vinous salute” that 
led into a rous-
ing rendition of 
the Vandal Fight 
Song.  The McCall residents seemed 
to enjoy having the group at Shore 
Lodge, especially when Allyn kept 
the bar open.  The group often 
unintentionally paid for rounds of 
drinks for members and non-mem-
bers alike.  

Shore Lodge hosted the annual 
event for over 30 years, with the 
possible exception of one meeting 
at Salishan Resort in Oregon, until 
new ownership and remodeling 
shifted the location to Sun Valley.  
For the past several years the asso-
ciation has rotated the annual meet-
ings between the Shore Lodge in 
McCall and the Sun Valley Lodge.  
We continue to combine legal edu-
cation, the annual business meeting 
and social opportunities.

A call for help

We hope this article spreads 
awareness of the Idaho Associa-
tion of Defense Counsel.  And we 
encourage other Idaho lawyers to 
search their memories and records 
for information that completes the 
list of past presidents. We would 
also love to see photographs of the 
meetings, or any other information 
that helps us document the history 
of this wonderful organization.  If 
you have any information that you 
believe might be helpful, please call 
or email me at MSP@moffatt.com.
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master of ceremonies, the serious business of the annual meetings was 

interrupted by jokes.  From the early years, Allyn started the meeting 
with the “vinous salute” that led into a rousing rendition  

of the Vandal Fight Song. 

M. Allyn Dingel, Jr.
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Back to the Basics III: Noun-Sense
Tenielle Fordyce-Ruff 

ver the last few months, 
I’ve delved into broad 
writing tips.  I’ve fo-
cused on big picture 
ideas like better briefs or 

even better sentences.  I’ve received 
some very nice feedback and helpful 
comments on those columns.

But, I’ve also received some very 
nice feedback on my more basic col-
umns.  Since January is the time of 
year to settle in and, at least in my 
house, simplify after the holidays, I 
thought I would turn again to the 
basics.

Last summer, I wrote about the 
eight parts of speech and each part’s 
general character-
istics.  I’ve already 
covered the basics 
of verb tense last 
spring.  So, this 
month, I bring 
you noun-sense.  
Let this column 
help you better 
understand both the basics and a lit-
tle beyond the basics of how nouns 
function.

The basics

At the simplest level, nouns are 
names.  They can be generic or prop-
er: 
Go up the street. 
Turn left onto Main Street.

They can be people:
The judge wore a blue robe.
Chief Justice Burdick authored the 
Court’s opinion.

Or places:
The courtroom was full the first day 
of the trial.
The Idaho Supreme Court has original 
jurisdiction to hear certain claims.

Or things:  
Reporters contain cases.
Idaho Reports contains cases from the 
Idaho Supreme Court.

As things, they can be tangible or 
intangible: 
The Idaho Code is the official codifi-
cation of Idaho statutes.
Courts aim to protect the public good.

Nouns also have properties:  
number, gender, and person.  A 
noun’s spelling usually changes for 
number.  For instance, office changes 
spelling depending on whether it is 
singular or plural:
Come to my office.
This floor has fifteen offices.

Nouns rarely change spelling for 
gender:
I met with a female student and a 
male student yesterday.

Although, some nouns still have 
a gender differentiation:
I saw both a goose and a gander wad-
dling down the road.

Nouns, however, never change 
spelling for person.1

Jessica arrived last weekend.
How can you stand working with 
Tenielle?

Beyond the basics: Cases

Case is the feature that shows 
a noun’s function in a sentence.  
English nouns come in three cases: 
nominative, objective, and posses-
sive.  Nominative case indicates the 
noun is the subject or complement 
of a sentence.  Objective case indi-
cates the noun is the object or com-
plement in a sentence.  Present-day 
English nouns don’t change form in 
the nominative or objective case.2

Possessive case is the only case 
where the noun might change spell-
ing.  If you think back to elemen-
tary school, you probably remember 
learning to indicate possession by 
adding an ’s or s’ to the end of the 
noun. 

Possessive nouns can indicate 
possession.  When only the final 

O

eight parts of speech and each part’s 
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noun in the series changes spelling, 
the thing being possessed is owned 
collectively by each of the nouns 
named in the series.
The dinner party was at Ryan and 
Jenny’s house.
(Ryan and Jenny both own the 
house, even though Ryan did not 
change spelling.)

When each noun in the series 
changes spelling, however, the sen-
tence indicates that each noun owns 
a separate thing.
The judge read the plaintiff’s and de-
fendant’s briefs before the hearing.  
(I would certainly hope that the 
plaintiff and defendant have separate 
briefs.)

But don’t think that possessives 
indicate only ownership.  Possessive 
nouns can also indicate relation-
ships.
She is going to teach Tenielle’s stu-
dents today.
(I don’t actually own my students; 
I’m very opposed to slavery.)

We also use the possessive case in 
some very specific instances.  First, 
use the possessive case to indicate 
a sense of measurement of time or 
value.
Landlords must give tenants three 
days’ notice to perform the actions 
necessary to save the lease.

This gives the sense of measure-
ment — notice of three days — so 
the possessive is correct.  

Likewise, we use double posses-
sives to shift the focus of a sentence 
to the object.  A double possessive is 
a sentence with both an of indicating 
possession and a noun in the posses-
sive case.
Chad was a friend of Abby’s.

This sentence focuses on Abby’s 
attitude, not Chad’s.  We also use 
double possessives to avoid ambigu-
ity.

This is a picture of Rebecca’s.
This lets the reader know the pic-

ture belongs to Rebecca.  Without 
the double possessive, the picture 
might be a snapshot showing Rebec-
ca in all her glory (This is a picture of 
Rebecca).  Of course, while this use 
is technically correct, the sentence 
could be rewritten to avoid the am-
biguity and the double possessive.
This is Rebecca’s picture.
This picture belongs to Rebecca.

Beyond the basics: Participles,  
phrases, and clauses (Oh my!)

Finally, nouns can be more than 
a single word and can be something 
other than a basic name.  Grammar 
is completely functional, so usage 
in the sentence determines matters.  
Participles, phrases, and clauses can 
all function as nouns.

You may remember from last 
month’s column that a participle is 
a verb in the present tense.  
Writing is fun.

A phrase is a group of related 
words that lacks a subject and a pred-
icate, that doesn’t express a complete 
thought, and that acts as a single part 
of speech.  Thus, phrases can func-
tion as nouns.
Walking alone at night can be danger-
ous.

Clauses, unlike phrases, contain 
both a subject and a predicate.  Some 
express a complete thought and are 
sentences.  Others don’t express com-
plete thoughts. These clauses can act 
as nouns.
That the criminal acted stupidly should 
surprise no one.

Just because a word is ordinarily 
classified as a noun doesn’t mean 
that’s how it’s functioning in the 
sentence.  For instance, nouns can 
function as adjectives.

The litigation department needs an-
other attorney.

And finally, a noun in the posses-
sive case always functions as an ad-
jective.
The judge’s robe included a lace col-
lar.
(Judge’s modifies the robe in this 
sentence.)

Conclusion

So, remember both the basics of 
nouns, and a few tidbits that are be-
yond the basics.  Both can help you 
understand how the words in a sen-
tence are functioning.

Sources

•	Neal	Whitman,	Blog,	Possessives,	(post-
ed	Mar.	 29,	 2012)	 (available	 at	 http://
www.quickanddirtytips.com/educa-
tion/grammar/possessives).

•	Bryan	A.	Garner,	The Redbook: A Manual 
on Legal Style,	143-45	(2d	ed.	2006).

Endnotes

1.	 In	contrast,	pronouns	do	change	de-
pending	 on	 person.	 	 She arrived	 last	
weekend.	 	 (First	 person)	 	 How	 can	 you	
stand	working	with	her?		(Third	person)

2.	 Present-day	 English	 retains	 changed	
forms	 for	 pronouns,	 however.	 	 For	 in-
stance,	 we	 use	 we	 for	 the	 subject	 of	 a	
sentence,	but	us	for	the	object	of	a	sen-
tence.
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of Interest

Kristin Bjorkman elected as Idaho 
shakespeare festival trustee

Hawley Troxell is pleased to an-
nounce that partner Kristin Bjork-
man has been elected to the Idaho 
Shakespeare Festival’s board of trust-
ees. She will serve a three-year term, 
which began October 1, 2013. The 
board is comprised of volunteer 
community members who govern 
the award-winning Idaho Shake-
speare Festival, which produces five 
theatrical performances each sum-
mer. Hawley Troxell partner Nick 
Miller has also served with the board 
in varying capacities since 2000.

Bjorkman’s practice entails com-
mercial and real estate financing, in-
cluding documenting loan origina-
tions and due dili-
gence, while rep-
resenting banks, 
financial institu-
tions, and other in-
stitutional lenders. 

She was a grad-
uate of the Boise 
Metro Chamber of 
Commerce Lead-
ership Boise in 
2013 and has been a member of the 
Chamber’s Boise Young Profession-
als since 2009. Bjorkman received 
the Idaho Business Review Accom-
plished Under 40 award in 2012 and 
the Women’s and Children’s Alli-
ance Tribute to Women and Industry 
(TWIN) award in 2011.

rosston joins Holland & Hart LLP

Holland & Hart 
LLP is pleased to 
announce the addi-
tion of Claire Ross-
ton to the firm’s 
Business, Corpo-
rate and Finance 
and Real Estate 
and Construction 

practices. Rosston is based out of the 
firm’s Boise office.

Rosston advises clients on com-
plex financings, asset and equity pur-
chases and real estate transactions. 
She assists clients with due diligence, 
transaction documents, legal opin-
ions and closings.  She is admitted to 
practice in Alaska and Idaho.

Rosston holds a J.D. from the 
University of Texas School of Law 
and a B.A. from Dartmouth College.

Andrade Legal welcomes nathaniel 
Damren and Benjamin stein

Andrade Legal is pleased to wel-
come Nathaniel Damren to the firm 
as an associate attorney to work on 
the firm’s deporta-
tion defense, natu-
ralization, family-
based immigra-
tion, and asylum 
docket.  Admitted 
in Illinois and 
Idaho, Nathaniel 
holds a J.D. from 
the DePaul Uni-
versity  College of 
Law and a B.A. from the University 
of Michigan.  Nathaniel’s areas of ex-
pertise include removal defense, im-
migration consequences of criminal 
convictions, and asylum.

Andrade Legal is also pleased to 
welcome Benjamin Stein to the firm 
as an associate attorney to work on 
the firm’s deportation defense, natu-
ralization, family-
based immigra-
tion, and asylum 
docket.  Benja-
min’s areas of ex-
pertise include 
family-based im-
migration, immi-
gration options 
for crime victims 

(U Visa/VAWA), and consular pro-
cessing and removal defense.  Admit-
ted in Minnesota and Idaho, Benja-
min holds a J.D. from the University 
of St. Thomas School of Law and a 
B.A. from the University of Minne-
sota. 

Hawley troxell introduces new 
patent practice and attorneys

Hawley Troxell is pleased to an-
nounce the addition of a new full-
service domestic and international 
patent practice to the firm. Patent at-
torneys Philip McKay and Sean Lew-
is have joined the firm from Silicon 
Valley where they practiced patent 
law in-house and as outside counsel 
for a combined 35 years.

They currently maintain some 
of the largest patent portfolios in 
the Silicon Valley for major technol-
ogy companies. The patent group 
strengthens the firm’s existing intel-
lectual property group chaired by 
partner Brad Frazer, which includes 
trademark, copyright, licensing, 
trade secrets, and internet law. 

“We are extremely excited to 
welcome Phil and Sean to the firm. 
Their patent practice is highly re-
garded and not only an excellent 
addition to our IP group, but also 
a great asset to clients served by our 
transactional and litigation depart-
ments as a whole,” said Managing 
Partner Steve Berenter.

Mr. McKay has prepared and 
prosecuted hundreds of domestic 
and foreign patent applications. 
He helps clients 
achieve strategic 
business objec-
tives, prepares 
non-infringement 
and validity opin-
ions, and provides 
strategic technol-
ogy licensing and 
portfolio manage-

Kristin Bjorkman Nathaniel Damren

Benjamin Stein Philip McKayClaire Rosston
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ment counseling to numerous com-
panies throughout the technology 
sector. 

Mr. McKay is a member of the 
U.S. Patent and Trademark Office 
and is licensed to practice law in 
California. Prior to joining Hawley 
Troxell, he founded McKay & Hodg-
son, LLP, a patent firm in Monterey, 
California, and was senior patent 
counsel for a Fortune 100 Corpora-
tion. 

Mr. Lewis has assisted compa-
nies of all sizes nationally and in-
ternationally. His practice includes 
the preparation and prosecution of 
U.S. and international patent and 
trademark applications, technol-
ogy and patent licensing, authoring 
opinion letters, managing invention 
review commit-
tees, and assist-
ing with mergers 
and acquisitions. 
He received his 
J.D. from Western 
State University 
College of Law in 
1994 and his B.S. 
in physics from 
the University of 
California San Diego in 1987. Lewis 
is a member of the Fresno County 
Bar Association and the American 
Bar Association Military Pro Bono 
Project. 

Howard Burnett appointed lawyer 
representative by U.s. District Court

Hawley Troxell is pleased to an-
nounce partner Howard Burnett 
has been appointed as the newest 
Lawyer Representative for the Unit-
ed States District and Bankruptcy 
Court, District of Idaho. He was se-
lected from applicants from the 6th 
and 7th Judicial Districts and will 
serve a three-year term. His duties 
will include serving as the represen-
tative of the bar to advance opinions 
and suggestions for improvement, 

assisting the Court in the implemen-
tation of new programs and proce-
dures, serving on court committees, 
and developing curriculum for train-
ing programs. 

When announcing the selection 
of Mr. Burnett, Chief Judge B. Lynn 
Winmill said, “I have known How-
ard for many, many years, and am 
well aware of his sterling reputation 
as one of the very best lawyers in the 
state. I am certain he will make a last-
ing contribution to the District of 
Idaho and the Ninth Circuit Court 
of Appeals.”

Mr. Burnett is the resident part-
ner in the firm’s Pocatello office. 
His practice focuses on transaction-
al matters, commercial litigation, 
and general business counsel and 
advice, with par-
ticular experience 
in the semicon-
ductor industry. 
He received the 
Idaho State Jour-
nal’s Professional 
of the Year award 
in 2011. Burnett 
has participated 
in many different 
community organizations, includ-
ing the Rotary Club of Pocatello 
since 1986.

Worst, fitzgerald & stover, P.L.L.C. 
welcomes Kirk A. Melton

Worst, Fitzgerald & Stover, 
P.L.L.C., is pleased to announce that 
Kirk A. Melton recently joined the 
firm’s Twin Falls office as an associ-
ate attorney.  Mr. 
Melton graduated 
magna cum laude 
from the Brigham 
Young Univer-
sity Law School 
in 2011. While in 
law school, Kirk 
served on the BYU 
Law Review as a 

senior editor. He earned his under-
graduate degree magna cum laude in 
Sociology with a minor in Spanish 
from Brigham Young University.  Be-
fore joining Worst, Fitzgerald & Sto-
ver, Kirk served a judicial clerkship 
with the Honorable G. Richard Be-
van in Twin Falls.

Joan e. Callahan joins  
naylor & Hales, P.C.

Naylor & Hales, P.C., is pleased 
to announce the addition of asso-
ciate Joan E. Callahan to the firm.     
Ms. Callahan’s practice concentrates 
on municipality and public entity 
defense;  Section 1983 prison litiga-
tion; and administrative law.   Joan 
received her J.D. from University of 
Idaho College of 
Law in 2013.   In 
2004, she graduat-
ed from Stanford 
University with a 
degree in Classical 
Studies and Psy-
chology.  While in 
law school, Joan 
externed in the 
Chambers of the 
Honorable B. Lynn Winmill of the 
U.S. District Court for the District of 
Idaho and worked in the Idaho Col-
lege of Law Economic Development 
Clinic. 

federal Bar Association Honors two

Deborah A. Ferguson and J. Wal-
ter Sinclair have received the Exem-
plary Service Award from the Idaho 
Chapter of the Federal Bar Associa-
tion.  The award honors attorneys 
who have improved the quality of 
practice in Idaho’s federal courts.  
They were recognized as demon-
strating professionalism, collegiality, 
mentoring, and providing quality 
legal representation and presented 
awards at the FBA annual holiday 
party in Boise.

Sean Lewis Howard Burnett

Kirk A. Melton

Joan E. Callahan
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Business newspaper honors 
 legal professionals

The Idaho Business Review re-
cently presented its “Leaders In Law” 
awards to those who have demon-
strated superior skills in the field, 
and whose leadership, both in the 
legal profession and in the commu-
nity, has had a positive impact on 
Idaho.

Of the nearly 100 legal profes-
sionals nominated, dozens returned 
completed applications, which were 
then reviewed by a selection com-
mittee of their peers. The result: 21 
honorees, chosen based on profes-
sional achievements, leadership, 
community work, and the ability to 
set, reach, and, in many cases, go far 
beyond their goals.  

The honorees and their awards 
are:
•	Erik Bolinder, Givens Pursley LLP, 

Firm Associated Partner, Boise
•	Donald L. Burnett Jr., University 

of Idaho, Lifetime Achievement 
Award, Moscow

•	James R. Dalton, Riverbend Group, 
In-House Counsel, Idaho Falls

•	Matthew Gordon, Hawley Troxell 
Ennis & Hawley LLP, Up and Com-
ing Lawyer, Boise

•	Jeremiah M. Hudson, Fisher & Hud-
son PLLC, Up and Coming Lawyer, 
Boise

•	Wyatt B. Johnson, Angstman John-
son, Firm Associated Partner, Boise

•	Lisa McGrath, Lisa McGrath LLC, 
New Media Law Firm, Sole Practi-
tioner, Boise

•	Cynthia A. Melillo, Cynthia A. Me-
lillo PLLC, Sole Practitioner, Boise

•	Kerry Ellen Michaelson, Michael-
son Mediation & Law PLLC, Up and 
Coming Lawyer

•	Kinzo H. Mahara, Howard Funke & 
Associates P.C., Firm Associated As-
sociate, Coeur d’Alene

•	Richard W. Mollerup, Meuleman 
Mollerup LLP, Firm Associated Part-
ner, Boise

•	Christine Neuhoff, St. Luke’s Health 
System, In-House Counsel, Boise

•	Kris Ormseth, Stoel Rives LLP, Firm 
Associated Partner, Boise

•	Nicole Trammel Pantera, Hawley 
Troxell Ennis Hawley LLP, Firm As-
sociated Associate, Boise

•	Alison Perry, Hawley Troxell Ennis 
& Hawley LLP, Unsung Hero, Boise

•	Adam J. Richins, Idaho Power Com-
pany, In-House Counsel, Boise

•	Michael Satz, University of Idaho 
College of Law, Educator, Moscow

•	Richard H. Seamon, University of 
Idaho College of Law, Educator, 
Moscow

•	B. Newal Squyres, Holland & Hart 
LLP, Firm Associated Partner, Boise

•	Cheryl Thompson, Holland & Hart 
LLP, Firm Associated Associate, 
Boise

•	Joy M. Vega, Jones & Swartz PLLC, 
Up and Coming Lawyers, Boise

Bradford S. Eidam
Representing Injured Workers  

throughout Idaho

•	Workers’	Compensation	Specialist		
certified	by	the	I.T.L.A.

•	Past	President,		
Idaho	Trial	Lawyers	Association

208-338-9000
300	E.	Mallard	Drive,	Suite	145
P.O.	Box	1677	
Boise,	ID		83701
www.eidamlaw.com
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february 2014 Idaho state Bar examination Applicants
(as of December 1, 2013) 

Noah Edward Albertus  
Spokane, WA
Arizona State University

Jay Matthew Alley  
Rexurg, ID
Brigham Young University

Monica Jean Anderson  
Boise, ID
Hamline University

Jedediah Abram Bigelow  
Rigby, ID
Brigham Young University

Joseph Robert Bowen  
Henderson, NV
University of Nevada, Las Vegas, 
Wm S Boyd School of Law

Jayson  Braude  
Long Beach, CA
Southwestern Law School

Dale Francis Braunger  
Colfax, WA
University of Idaho College of Law

Ronald Walter Brilliant  
Meridian, ID
Whittier Law School

Travis Ross Bruner  
Hailey, ID
University of Colorado School of 
Law

August Heil Cahill  III
Boise, ID
University of Idaho College of Law

Christopher Bradley Calbo  
Twin Falls, ID
University of Colorado School of 
Law

Justin Paul Cannon  
Woodland Hills, CA
Pepperdine University School of 
Law

Audrey Beth Carey  
Bellevue, NE
Creighton University School of 
Law

Kirk Sterling Cheney  
Boise, ID
Yale Law School

Brian Vernon Church  
Dalton Gardens, ID
University of Idaho College of Law

Kaleb Vontress Cockrum  
Eureka, CA
University of California-Davis 
School of Law (King Hall)

Benjamin J. Comin  
Las Vegas, NV
The Ohio State University Moritz 
College of Law

Yancy Baron Cottrill  
Boise, ID
University of the District of 
Columbia-Clarke School of Law

Benjamin Thomas Cramer  
Boise, ID
University of Georgia School of 
Law

Preston Bowen Day  
Moscow, ID
University of Idaho College of Law

Alicia M. Derry  
Moscow, ID
University of Idaho College of Law

Lindsay Ellen Dressler  
Boise, ID
Catholic University of America, 
Columbus School of Law

Jessica Gudmundsen Eby  
Boise, ID
University of Idaho College of Law

Ellis Edward Eifert  
Moscow, ID
Regent University School of Law

Corbin Ross Fowler  
Aurora, IN
Indiana University School of Law-
Bloomington

Lisa Rae Fullmer  
Boise, ID
University of San Diego

Abigail Rose Germaine  
Boise, ID
University of Idaho College of Law

Joseph M. Giberman  
Boise, ID
Quinnipiac University School of 
Law

Andrew William Martin 
Goshgarian  
aka Andrew Golshgarian  
Round Lake, IL
University of Idaho College of Law

Esperanza Granados  
Blackfoot, ID
University of Utah S.J. Quinney 
College of Law

Monica Gray  
Palos Verdes Estates, CA
University of Idaho College of Law

Natalie Greaves  
aka Natalie Ann Johnson  
Meridian, ID
Arizona State University

Bryson Keith Gregory  
Lincoln, NE
University of Nebraska College 
of Law

Bud Reed Hafer  
Las Vegas, NV
University of Nevada, Las Vegas, 
Wm S Boyd School of Law

Clayton Michael Hansen  
Star, ID
Drake University Law School

Joshua Kyle Hickey  
Moscow, ID
University of Idaho College of Law

Richard Jeremy Hindman  
Fruitland, ID
Brigham Young University

Darcy Edmonds Hoellwarth  
aka Darcy Siv Edmonds  
Eagle, ID
University of California-Berkeley 
School of Law

Arthur Robert Hoksbergen  
Blackfoot, ID
University of South Dakota School 
of Law

Christopher John Horras  
Meridian, ID
Lewis and Clark College

Zachary Hale Irwin  
Boise, ID
University of the Pacific, 
McGeorge School of Law

Paul Kelly Johnson  
North Salt Lake, UT
University of Idaho College of Law

Nathan Handley Jones  
Boise, ID
University of Idaho College of Law

Stratton Paul Laggis  
Moscow, ID
University of Idaho College of Law

Ariana Fiori Laurino  
Coeur d’Alene, ID
University of Idaho College of Law

P. Alexandria Tremayne Lewis  
aka P. Alexandria Lewis
aka Penny Lynn Lewis  
Coeur d’Alene, ID
University of Idaho College of Law

Anne Sullivan Magnelli  
aka Anne Catherine Sullivan  
Boise, ID
University of Miami School of Law

Lorin Shay McArthur  
Boise, ID
University of Oregon School of 
Law

James Stewart Neal 
McCubbins  
Glendale, CA
University of Illinois College of 
Law

Sarah Katherine McKim  
Coeur d’Alene, ID
The George Washington 
University Law School

Melodie Annalise McQuade  
aka Melodie Annalise Bales  
Boise, ID
Catholic University of America, 
Columbus School of Law

Barry Michael Meyers  
Athol, ID
Whittier Law School

Terry A. Nelson  
Huntington Beach, CA
Western State University-College 
of Law

Jay Edward Northam  
Moscow, ID
University of Idaho College of Law

Kelly Susan Marie O’Neill  
Salt Lake City, UT
University of Idaho College of Law

True  Pearce  
New Plymouth, ID
University of Idaho College of Law
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february 2014 Idaho state Bar examination Applicants
(as of December 1, 2013) 

Kristen Claire Pearson  
Idaho Falls, ID
University of Idaho College of Law

William James Pigott  
Boise, ID
University of Washington School 
of Law

Nathan Robert Pittman  
Richmond, VA
William & Mary Law School

Tonya Marie Potter  
Boise, ID
Gonzaga University

Lacey Bree Rammell-O’Brien  
Meridian, ID
University of Idaho College of Law

Cruz  Rocha  
Sacramento, CA
University of California-Davis 
School of Law (King Hall)

Nichole Rapier Rocha  
Sacramento, CA
University of California-Davis 
School of Law (King Hall)

Gary L. Romel  II
Lakewood, CO
Loyola Law School, Loyola 
Marymount University

Brian Michael Rothschild  
Kaysville, UT
University of Southern California, 
Gould School of Law

Jason Joe Rudd  
Meridian, ID
The University of Michigan Law 
School

Scott Allen Schlack  
Felton, CA
Seattle University School of Law

Kiera Louise Sears  
Las Vegas, NV
University of Nevada, Las Vegas, 
Wm S Boyd School of Law

Michael Foster Sexton III
Rexburg, ID
New York University School of Law

John Christopher Shirts  
Weiser, ID
University of Colorado School of 
Law

Sara Catherine Simmers  
Boise, ID
University of Idaho College of Law

Nancy  Somers  
aka Nancy Somers Beck  
Spokane, WA
University of Detroit Mercy School 
of Law

Jessica Genevieve Sosa  
Portage, IN
Indiana University School of Law-
Bloomington

Travis Daniel Spears  
Moscow, ID
University of Idaho College of Law

Ashlen Michelle Strong  
aka Ashlen Michelle Anderson  
Portland, OR
The George Washington 
University Law School

Anna Rose Sullivan  
Missoula, MT
University of Montana School of 
Law

Donald Garrett Terry  
Moscow, ID
University of Idaho College of Law

Michelle  Vos  
Boise, ID
St. Thomas University School of 
Law

Lyle Kenneth Weden  
Jacksonville, FL
Florida Coastal School of Law

William James Young  
Boise, ID
University of Idaho College of Law
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Franklin H. Powell
1934 - 2013

Franklin H. Powell, Boise, passed 
away on September 26, 2013. Mr. 
Powell, a graduate of Gonzaga Law 
School, worked with the Idaho At-
torney General’s office and as a law 
clerk to the Idaho Supreme Court 
before going into private practice. 
One of his most notable cases was a 
worker’s compensation case against 
a mining company in Kellogg which 
he won in the Supreme Court. 
Franklin was honored in 2004 with 
the Pro Bono Award from the Idaho 
Law Foundation and in 2012 with 
the 50 years in practice award from 
the Idaho State Bar.

ismael Chavez
1938 - 2013

Ismael Chavez, 75, of Caldwell, 
died in December at a local care 
center. Services are under the care 
of Bowman Funeral Parlor of Gar-
den City.  No other information was 
available.

robert Kenneth reynard
1974 - 2013 

Robert Kenneth Reynard of 
Beaumont, Texas passed away on 
March 13, 2013, 
leaving behind a 
loving wife and 
four adoring chil-
dren. Rob was a 
tireless advocate, 
father, and citizen, 
whose good hu-
mor and integrity 
earned him hun-
dreds of friends 
and clients. He lived for his children 
Payton, Ryan, Lincoln, and Sara, and 
his favorite activity was any activity 
with them. 

Rob attended Southern Utah 
University in Cedar City, Utah, grad-

uating with honors and serving in 
numerous academic and civic leader-
ship roles, including Student Regent 
for the State of Utah’s State Board of 
Regents. 

While at SUU, Rob met and fell 
in love with Nicole Reynard. Rob 
and Nicole have been married for 16 
years. Rob attended law school at the 
University of Utah. Following gradu-
ation, he established a successful le-
gal practice in Salt Lake City. 

In 2010, along with some trusted 
colleagues, Rob co-founded a law 
firm, PADRM. Rob approached this 
new venture with his trademark 
vigor, assisting the firm as its admin-
istrative partner; unsurprisingly, the 
firm thrived, along with Rob’s own 
practice. 

Conley earl Ward, Jr. 
1947 - 2013 

“A measure of a life is not how 
you live, but how you die.” - Mon-
taigne (quoted by Conley two days 
before he died).

Conley Ward died on October 
28, 2013, from leukemia. He died 
in the company of his beloved wife, 
children, and grandchildren. He was 
opinionated, driven, and very bright, 
but more importantly honest, com-
passionate, and 
modest. 

Though his ac-
complishments 
were vast and mon-
umental his family 
always came first. 
Conley was born 
in Nampa, mostly 
raised on a farm in 
the Opaline area of 
Owyhee County and went to school 
in Notus, Marsing, and Vallivue. 

 He went to Columbia Univer-
sity and, according to Chris Jensen, 
a fellow Columbia student, he was 
“Idaho to the core but welcomed ev-

ery challenge that New York threw 
at him.” Pat Ford, another Idahoan 
at Columbia, said, “He was a great 
friend, the central one around whom 
many of the Idaho boys orbited.” 

He earned his law degree at the 
University of Colorado. There he met 
Gail Fleischer, his wife of 42 years. 
He returned to Idaho and became 
an attorney for the Public Utilities 
Commission. He was instrumen-
tal in preventing a coal-fired power 
plant from being built near Boise. 

He became, at age 29, the young-
est public utilities commissioner in 
the country and sought to keep hy-
dropower strong and rates low with, 
in Jeff Fereday’s words, “a calm intel-
ligent use of facts that the region’s 
political power brokers did not want 
to hear.” 

Though a staunch Democrat, 
Conley was not dismissive of the Re-
publicans he opposed. He admired 
many Republicans who had honesty 
and integrity. Jerry Piper of Cam-
bridge Telephone said, “He could 
step on your shoes while he straight-
ened your tie.” 

Conley is survived by his wife 
Gail, sons Ian (Dorota) and Tyler 
(Dina), three grandchildren, mother 
Eloise Ward, brothers Dudley, Cot-
ton, Clay, and sister Janie Ward-
Engelking, plus many nephews, 
nieces, and cousins. He was preceded 
in death by his father Conley Ward, 
Sr. Conley’s ashes, per his wishes, 
will be scattered at an unspecified 
date near Opaline.  

Tim Gass
1955 - 2013 

Tim Gass passed away November 
30, 2013 after a battle with brain tu-
mors. Tim was born in 1955 in Boise 
and attended Creighton University 
in Omaha, NE receiving B.S., B.A. 
and J.D.

Tim was an accomplished guitar-
ist and vocalist and performed with 

Robert Kenneth 
Reynard Conley Earl Ward, Jr.
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Capital Singers and Cathedral of the 
Rockies while in high school; and in 
clubs in Omaha as well as for wed-
dings and funerals.

Tim returned to Boise and initial-
ly was employed 
as a prosecuting 
attorney for Ada 
County, before 
joining his father 
in private practice. 
Tim’s law career 
was cut short by 
the effects of an 
earlier brain tu-
mor and radiation therapy. 

He was active in Kiwanis, and 
church choirs. Tim was preceded in 
death by his father, Elbert E. Gass 
and is survived by his mother Mil-
dred, his sister Mary Beth Carson, his 
brother Thomas, nephews Thomas 
and Alec Carson, and family mem-
bers Chester McLemore and Greg 
Carson.

orin Leroy Squire
1937 - 2012 

Orin Leroy (Lee) Squire was born 
in 1937 in Billings, Montana. Lee 
grew up in Euclid, Ohio, where he 
graduated from Euclid High School, 
and then joined the U.S. Marine 
Corps. After completing his term 
with the Marines, Lee joined the U.S. 

Navy, from which he retired after 22 
years, as a chief warrant officer 4.

Lee met Phyllis Coon in a high 
school math class, and in 1958 they 
were married. Together they had 
three beautiful 
daughters. Lee 
and Phyllis were 
a powerful force 
working together 
through the years, 
in their family and 
their many contri-
butions to their 
community, no 
matter where the military or life sent 
them. They maintained decades-long 
relationships with many people who 
remained dear to them throughout 
their lives together.

While he was in the military, 
Lee pursued a college education be-
tween deployments, and in 1980, he 
earned a bachelor of arts degree in 
history from Old Dominion Univer-
sity in Virginia. This degree opened 
the path to achieve his lifetime goal 
to be an attorney. After retirement 
from the Navy, Lee was off to law 
school and his next career.

Utilizing one last move provided 
by the military, Lee, Phyllis, and their 
youngest daughter, Jackye, moved to 
Moscow, where he was accepted to 
the University of Idaho College of 

Law. He and Jackye attended college 
together for two years.

After obtaining his J.D. in 1985, 
Lee was given the opportunity to 
share office space with attorneys 
John Swayne and Steve Calhoun in 
Orofino, where he and Phyllis put 
down deep roots. Lee was an active 
member of the local Kiwanis Club, 
as well as the Marine Corps League 
and the VFW.

Over the course of his legal ca-
reer, Lee was the deputy prosecuting 
attorney of Clearwater County, and 
served as the city attorney for Oro-
fino, Pierce, Weippe and Kamiah. In 
1999, he was selected to be the mag-
istrate for Clearwater County in the 
2nd Judicial District of Idaho. This 
appointment was a great honor to 
him, and he took being a judge very 
seriously.

In 2004, Lee retired due to the de-
clining health of his beloved Phyllis. 
He cared for her through the years 
of her illness, until her death, after 
50 years of marriage, in July 2008. In 
2010, Lee began corresponding with 
Shirley Van Kirk, with whom he had 
attended the same high school, she 
being a year behind him. After a 
brief courtship, they were married in 
July 2012.  

Lee is survived by his loving wife, 
Shirley; and his three daughters. 

Orin Leroy SquireTim Gass

Mediation and Arbitration Services

D. Duff McKee
Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701  Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com

IDALS provides awesome networking opportunities 
and offers CLE Credits at Educational Seminars, along 
with the opportunity to gain professional experience in 

leadership and excellence in the legal profession!
Come join the fun!

To Join: Contact Allison Alger  
at (208) 743-5517  

or allisonalger@hotmail.com
www.idals.org

*Ad Funded by NALS Foundation
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6.1 Challenge Deadline is April 4
he 6.1 Challenge is very 
near and the 4th District 
Bar Association President, 
Joe Borton had this to say:

“We all know setting 
priorities is 
important.  One 
priority that I 
and each one 
of you pledged 
to maintain 
when we began 
practicing law 
in Idaho was to 
give back and 
share our legal abilities with those 
of limited means. While many 
of you already donate your time 

without tracking it, please help us 
share your efforts by participating 
in the 6.1 Challenge.   This friendly 
competition recognizes and 
encourages pro bono and public 
service in our District.  By tracking 
and sharing your pro bono efforts 
you will serve as a motivator to our 
colleagues to follow your leadership 
and kindness.  Please make 2014 
the year that you commit to 
participate in the 4th District Bar’s 
6.1 Challenge - you will be glad you 
did!” 

Submit your (and/or your firm’s) 
qualifying pro bono hours and 
public service activities to the Idaho 
State Bar by April 4!

Joe Borton
Find more information at:

http://www.isb.idaho.gov/ilf/ivlp/
challenge.html

http://www.isb.idaho.gov/pdf/
ivlp/6.1_challenge_volunteer_
hours_form.pdf

Save the Date
2014 Mock Trial Competition 

Volunteer Judges Needed

  Regional Competitons: March 8 in 
Blackfoot, Coeur d’ Alene, or Caldwell
  State Competition: March 19 to 21 in 
Boise

To find out more about volunteering to judge, visit 
the Mock Trial Page on the Idaho Law Foundation 
website at www.idaholawoundation.org or contact 
Carey Shoufler at cshoufler@isb.idaho.gov or 
(208) 334-4500.

Courtroom Artist Sketch by Sierra Lile, 
Coeur d’ Alene High School

2014 MT STD.indd   1 10/8/13   9:38:20 AM

T
  

By tracking and sharing your 
pro bono efforts you will serve 

as a motivator to our colleagues 
to follow your leadership and 

kindness. 
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ir Francis Bacon is credited 
with the oft-quoted adage, 
“knowledge is power.”   
Assuming Sir Francis is 
correct, then the term for 

those who face the legal system 
without a lawyer or knowledge of the 
law and its procedures must certainly 
be “powerless.”  

Over 200,00 people live below 
the poverty levels in Idaho. These 
people are largely powerless when 
faced with legal issues and unable to 
obtain legal aid.  The Idaho Volunteer 
Lawyers Program (IVLP) seeks to 
bridge this gap in legal services by 
offering free legal clinics through the 
Community Legal Services project in 
public venues across the state.  

With support from the Idaho 
Commission on 
Aging, the Greater 
Boise Rotary 
Foundation and 
the Veterans 
Administration, 
IVLP has forged 
partnerships with 
community senior centers, homeless 
shelters and veterans service 
providers to make volunteer attorneys 
available to answer questions and 
provide legal advice. In 2013, IVLP 
provided over 500 hours of free legal 
advice and consultation through 
these clinics, which are making the 
legal system more accessible to those 
without resources.    

Feedback from clinic participants 
has been overwhelmingly positive.  
Individuals express gratitude and 
appreciation for the legal insights and 
timely suggestions for addressing 
their stressful legal concerns. At the 
same time, attorney volunteers also 
find the clinics fulfilling. 

Anne Pieroni is a regular 
volunteer at the clinic for veterans. 
She said, “It has truly been a 
privilege and rewarding experience 
assisting the men and women of 
Idaho who have served in the U.S. 
armed forces. I highly encourage 
other attorneys to volunteer their 
time at the monthly Boise Veterans 
Administration clinic, so we can 
expand the legal services we provide 
and reach out to more local veterans.” 

A Nampa attorney who asked to 
remain anonymous spoke of what 
he felt was “an honor” in being able 
to assist homeless people at the 
Community Legal Services clinic held 
each month at the Corpus Christi 
day shelter. Partner agencies also 
express gratitude for the clinics.  
The Education Director at Corpus 
Christi said, “Our guests are so often 

marginalized by the legal system. 
This makes the generous offer of 
free legal expertise all the more 
appreciated.”

Clinics are typically held monthly 
for about two hours. Volunteer 
attorneys with various areas of 
expertise are recruited to help answer 
legal questions pertaining to many 
different areas including family and 
criminal law, wills, public benefits, 
landlord/tenant issues and many 
others.  

In some situations volunteers 
provide additional limited services 
or even take on full pro bono 
representation. The differences 
made by having an attorney may 
mean someone is able to leave an 
abusive relationship and maintain 
custody of their children or avoid an 
unnecessary eviction or foreclosure.

A volunteer may be able to help a 
person resolve an outstanding legal 
issue and thereby help that individual 
gain employment or obtain housing.  

For lawyers, these results 
demonstrate the enormous impact 
the profession can have in our 
communities.  

Statewide Legal Clinics Help Bridge the Gap 
in Legal Services for Those in Need
Anna Almerico, Idaho Volunteer Lawyers 
Program Coordinator 

s
  

In 2013, IVLP provided over 500 hours of free legal advice  
and consultation through these clinics, which are making  

the legal system more accessible to those without resources.
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Deborah A. Ferguson
 ective � Insightful � Prepared

FERGUSON 
LAW & MEDIATION

m

• 26il litigation and trial experience
• Past President of the Idaho State Br, 2011
• Member of Idaho Supreme Court Mediator Roster and 

Idaho Federal Court Panel of Civil Mediators
Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

  ce of Deborah A. Ferguson, PLLC
967 E. Parkcenter Blvd., Ste. 124
Boise, ID  83706

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

   27 years of complex civil litigatio, tion and 
     trial experience
   Past President of the Idaho State Bar, 2011
   Member of Idaho Supreme Court Mediator Roster and 
  Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

  Insightful  PreparedExperienced
   27 years of complex civil litigation, 

    Past President of the Idaho State Bar, 2011
   Member of Idaho Supreme Court Mediator Roster and 
  Idaho Federal Court Panel of Civil Mediators

  ce of Deborah A. Ferguson, PLLC
, S  

Boise, ID  8370

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

Idaho State Bexperiencent of enceand ast Presidentrial experiemediation Idaho State Bexperiencent of enceand ast Presidentrial experiemediation 

Also
.

Deborah A. Ferguson

The number of legal malpractice claims has increased 
by more than 50% over the last several years.1 

Mercer Consumer’s Proliability Lawyer Malpractice 
Program can help protect you against negligent acts, 
errors and omissions. Once you purchase insurance 
coverage, you have reduced your risk.  
1“Profile of Legal Malpractice Claims: 2008–2011,” American Bar Association, 
September 2012.

AR Ins. Lic. #303439  CA Ins. Lic. #0G39709
In CA d/b/a Mercer Health & Benefits 
Insurance Services LLC

To obtain your customized quote, contact:

Attorney malpractice  
claims are skyrocketing.  
Are you protected?

1-800-882-7609, ext. 52824
www.proliability.com/lawyer

65530 ID Lawyers Ad (1/14)
Trim Size: 7.25" x 4.5" 
4 COLOR, 1/2 PAGE AD 

M
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Proliability Lawyer Malpractice Program:
Administered by Mercer Consumer, a service of Mercer Health & Benefits Administration LLC

Underwritten by Liberty Insurance Underwriters Inc.  
(a member company of Liberty Mutual Insurance Group)

’

’ 

65530, 65532, 65533, 65537 (2014) Copyright 2014 Mercer LLC. All rights reserved.

65530 ID Bar PL Ad.indd   1 12/9/13   1:09 PM
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cl assifieds

Boise oFFiCe sPACe
Share offices with other lawyers in a friendly 
atmosphere at 623 W. Hays Street (Corner of 
7th and Hays) near Federal Court in Boise. 
Internet, parking and other amenities in-
cluded. Month-to-month available.  Contact 
John Hinton at 345-0200.

_____________ 

PRoFessioNAL oFFiCe sPACe
2 furnished offices for rent. Bathroom and  
conference room access. 400 sq. ft. m.o.l., 
util. pd.  505 Pershing Avenue, Pocatello. Call 
(208) 478-1624.

_____________ 

exeCutive oFFiCe suites At  
st. MARy’s CRossiNg  

27th  & stAte
Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

_____________ 

DowNtowN Boise  
oFFiCe sPACe 

Downtown office space for lease:  Small of-
fice 228 sq. ft. $350/mo full service or $400/
mo with furniture. McCarty Building, 202 N 
9th Street (corner of 9th and Idaho). Short 
term lease available. Call Sue @ 385-9325

iNsuRANCe AND  
CLAiMs hANDLiNg

Consultation, testimony, mediation and 
arbitration in cases involving insurance or 
bad faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in cases 
for and against insurance companies; devel-
oped claims procedures for major insurance 
carriers. Irving “Buddy” Paul, Telephone: 
(208) 667-7990 or Email: bpaul@ewingan-
derson.com.

_____________ 

MeDiCAL/LegAL CoNsuLtANt  
iNteRNAL MeDiCiNe
gAstRoeNteRoLogy 

Theodore W. Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208) 
888-6136, Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

_____________ 

FoReNsiC DoCuMeNt  
exAMiNeR

Retired document examiner for the Eugene 
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State 
and Federal courts. 24 years in the profession. 
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

ARthuR BeRRy & CoMPANy
Certified business appraiser with 30 
years experience in all Idaho courts. Tele-
phone:(208)336-8000. Website: www.ar-
thurberry.com 

eXPeRT WiTNesses Office sPace

CLAss A-FuLL seRviCe
DowNtowN Boise

ALL inclusive—full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative ser-
vices and concierge services. Parking is in-
cluded! On site health club and showers also 
available. References from current tenant 
attorneys available upon request. Month-to-
month lease. Join us on the 11th floor of the 
Key Financial Building in the heart of down-
town Boise! Key Business Center. karen@
keybusinesscenter.com; www.keybusiness-
center. com, (208) 947-5895. (Virtual offices 
also available).

LAw PRACtiCe FoR sALe
Land Title Insurance Agency and Law Prac-
tice. Contact Dan Johnson by telephone at:
(208) 937-2454 or by email at: Service@Lew-
isCountyTitle.US.

Northwest Registered Agent LLC. National 
registered agent and business formation ser-
vices, headquartered in Spokane/Coeur d’ 
Alene. Online client management and com-
pliance tools. 509-768-2249.
http://www.northwestregisteredagent.com

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

Office sPace

laW PRac Tice fOR sale

Have a job opening?
 Looking for a job?

The Idaho State Bar  
has job postings on its web site.  

Posting is free and easy.  
Visit isb.idaho.gov.

seRvices
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Tax Problem Resolution  
Offers in Compromise – Installment Plans – Tax Court 

Representation – Innocent Spouse Relief  
Penalty Abatement – Tax Return Preparation 

Bankruptcy 
Bankruptcy/Tax Discharge – Chapter 13 Bankruptcy 

Chapter 7 Bankruptcy – Chapter 11 Bankruptcy 

Mortgage Loan Modification 
Foreclosure Alternatives – Mortgage Modifications 
Forbearance Agreements  – HAMP Modifications 

873 E. State Street ~ Eagle, ID 83616 | (208) 938-8500 | www.martellelaw.com martelle 
bratton 

& associates, p.a. 
TAX DISPUTES | BANKRUPTCY 

Martelle, Bratton & Associates is 
experienced in finding innovative 

solutions for its client’s tax, 
bankruptcy, and mortgage loan 

modification needs.  
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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at www.ubs.com/workingwithus. CIMA® is a registered certification 
mark of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and 
CRPC® are registered service marks of the College for Financial Planning®. ©UBS 2012. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. 
Member SIPC. 7.00_Ad_7.25x9.25_CF1108_SSG

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth 
management firms, your clients can now receive unbiased advice and long-term planning 
to help secure their financial needs now and in the future. With over 7,000 Financial 
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Investments  
1161 W. River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos




