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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
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Member SIPC. 7.00_Ad_7.25x9.25_CF1108_SSG

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth 
management firms, your clients can now receive unbiased advice and long-term planning 
to help secure their financial needs now and in the future. With over 7,000 Financial 
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Investments  
1161 W. River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos
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ISB/ILF Upcoming CLEs

 
U.S. Bank Plaza, 101 S. Capitol Blvd., Suite 1400, Boise, ID 83702

www.hollandhart.com/boise

A full-service law firm with Idaho roots 
reaching back more than 80 years.

Walt Sinclair
Partner

jwsinclair@hollandhart.com
208.383.3928 

Holland & Hart welcomes our newest partner, 
Walt Sinclair.

With more than 35 years 
of experience in business 
and commercial litigation, 

Walt is one of Idaho’s 
preeminent litigators.  

His practice emphasizes 
business, corporate 

and complex litigation 
matters associated with 
product liability, antitrust, 

class action, commercial 
contract, mass tort,  

real estate and  
securities disputes. 

www.IntermountainBank.com 

208-415-5705

PERSONAL AND 
PhiLANthROPic LEgAcY

FiNANciAL MANAgEMENt 
FOR EvERY SEASON OF LiFE 

cONFLict MANAgEMENt

FiNANciAL PROtEctiON

offIces LocATeD In: spokAne, 

sAnDpoInT, coeUR D’ALene, 

nAMpA AnD TWIn fALLs

Seek excellence,  Take The Journey,  embrace SucceSS

PROFESSiONAL 
FiDUciARY SERvicES

Let us earn Yours.
Great Teams are

Built on Trust



 

ISB/ILF Upcoming CLEs

Live Seminars
Throughout  the  year,  live  seminars  on  a  variety 
of  legal  topics  are  sponsored  by  the  Idaho  State 
Bar  Practice  Sections  and by  the  Continuing  Legal 
Education Committee of the Idaho Law Foundation.  
The  seminars  range  from  one  hour  to  multi-
day  events.  Upcoming  seminar  information  and 
registration forms are posted on the ISB website at: 
isb.idaho.gov. To  learn more contact Dayna Ferrero 
at  (208)  334-4500  or  dferrero@isb.idaho.gov.  For 
information around the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded  seminars  are  available  on  demand 
through  our  online  CLE  program.    You  can  view 
these seminars at your convenience.   To check out 
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars
Many  of  our  one-to  three-hour  seminars  are  also 
available to view as a live webcast.  Pre-registration 
is  required.    Watch  the  ISB  website  and  other 
announcements for upcoming webcast seminars. To 
learn more contact Dayna Ferrero at (208) 334-4500 
or  dferrero@isb.idaho.gov.  For  information  around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available  for  rent  in 
DVD, VCR and audio CD formats.  To visit a listing of 
the programs available for rent, go to isb.idaho.gov, 
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.

February
February 6-8
32nd Annual Bankruptcy Seminar
Sponsored by the Commercial Law and Bankruptcy 
Section
The Coeur d’Alene Resort – 115 S. 2nd Street,  
Coeur d’Alene
13.5 CLE credits of which 1.0 is Ethics

February 14
CLE Idaho: Lunch with the Judiciary 
Sponsored by the Idaho Law Foundation
Canyon County Courthouse - 115 Albany Street, 
Caldwell
Noon (MST)
1.0 CLE credit – RAC 

February 14
CLE Idaho: Lunch with the Judiciary 
Sponsored by the Idaho Law Foundation
Kootenai County Courthouse – 501 Government Way, 
Coeur d’Alene
Noon (PST)
1.0 CLE credit - RAC

February 14
CLE Idaho: Lunch with the Judiciary 
Sponsored by the Idaho Law Foundation
Nez Perce County Courthouse – 1109 F Street, Lewiston
Noon (PST)
1.0 CLE credit - RAC

February (continued)
February 28
Real Estate Development Fundamentals: How to Build 
Rome, Described in One Day
Sponsored by the Real Property Section
The Riverside Hotel – 2900 Chinden Blvd., Boise
8:30 a.m. (MST)
6.5 CLE credits of which .5 is Ethics

March
March 7
Annual Workers Compensation Seminar
Sponsored by the Workers Compensation Section
The Sun Valley Resort – 1 Sun Valley Road, Sun Valley
8:30 a.m. (MST)
6.0 CLE credits of which 1.0 is Ethics

March 14
Annual Flagship CLE Replay: Idaho Rules of Evidence – 
Tips, Traps and Trends
Sponsored by the Idaho Law Foundation
Holden Kidwell Hahn & Crapo PLLC – 1000 Riverwalk, 
Idaho Falls
8:15 a.m. (MST)
4.0 CLE credits of which 1.0 is Ethics - RAC

March 14
Annual Flagship CLE Replay: Idaho Rules of Evidence – 
Tips, Traps and Trends
Sponsored by the Idaho Law Foundation
Best Western Plus Coeur d’Alene Inn – 506 Appleway 
Avenue, Coeur d’Alene
8:15 a.m. (PST)
4.0 CLE credits of which 1.0 is Ethics - RAC

**Dates,  times,  locations  and  CLE  credits  are  subject  to  change. The  ISB 
website contains current information on CLEs. If you don’t have access to 
the Internet please call (208) 334-4500 for current information.

Attend a CLE right in your backyard

*RAC — These programs are approved  for Reciprocal Admission Credit 
pursuant to Idaho Bar Commission Rule 206(d).
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An Introduction from Robert T. Wetherell

President’s Message

Robert T. Wetherell
President, Idaho State Bar 
Board of Commissioners

  

 I was able to see a true cross section of life.  
One thing that impressed me most about living in Mountain Home  

in my formative years, was the way the lawyers 
 in town were treated. 

f the President’s first message is 
to be a rambling introduction, 
this should do.

I am one of those individu-
als who always wanted to be a 

lawyer. I remember in grade school 
seeing a program about John Adams 
and his defense of the British soldiers 
at the Boston Massacre. In addition, 
“To Kill a Mockingbird” had been 
recently released with Gregory Peck 
standing to defend the rule of law in 
a small town in the South. The law 
seemed to attract people of integrity 
and courage.  

I was born in Mountain Home in 
1958. It was a won-
derful community 
while I was grow-
ing up and still 
is today. With ap-
proximately 8,000 
people in town 
and 8,000 people 
at the air base, it 
was a much larger community than 
people realized. In addition, it was 
by far the most diverse community 
in the state of Idaho. With retired 
military in the community, it was not 
uncommon to hear foreign accents 
from Germany, France and other Eu-
ropean countries. In addition, with 
the Air Force base kids attending 
school in Mountain Home, you were 
able to interact with people from all 
over the United States and students 
who had traveled the world.

The schools in Mountain Home 
were first rate. Because of federal 
impact funds and money the school 
district received from Idaho Power 

for Anderson Ranch Dam, teachers 
in Mountain Home were paid more 
than teachers in the rest of the Trea-
sure Valley. We had excellent teach-
ers and leadership, and I never recall 
a bond election that failed.

My father was a state senator in 
the 1950’s-60’s and my mother was a 
state senator in the 1980’s-90’s. Law 
and politics were always a topic of 
conversation. You never knew who 
was going to be at the house on a 
particular occasion.   I was able to 
see a true cross section of life. One 
thing that impressed me most about 
living in Mountain Home in my 
formative years, was the way the law-
yers in town were treated. In particu-
lar, Frank Hicks, Fred Kennedy and 
Perce Hall were very well respected. 
You saw them wear suits every day 
and it seemed as if the town revolved 
around their counsel and advice.

More than just practicing law, 
Frank Hicks especially, was every-
thing a small town attorney should 
be. He didn’t simply practice law and 
go home. He volunteered his time 
to various organizations and you 

would often see him on week nights 
and weekends working to make the 
city of Mountain Home better for 
everyone. He offered me advice as I 
continued to tell him how I wanted 
to be a lawyer.  

Frank Hicks gave me one 
quote from Abraham Lincoln 
I will never forget. It’s a partial 
quote, but it says volumes about 
what lawyers should be, even in 
this day and age: 

“Discourage litigation. Per-
suade your neighbors to compro-
mise wherever you can.  Point out 
to them how the nominal winner 
is often a real loser – in fees, ex-
penses, and waste of time.  As a 
peacemaker the lawyer has a supe-
rior opportunity of being a good 
man.  There will still be business 
enough.  Never stir up litigation.  
A worse man can scarcely be 
found than one who does this . . . 
A moral tone ought to be infused 
into the profession which should 
drive such men out of it.”

After I graduated from the Uni-
versity of Idaho College of Law in 

I
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1982, I was fortunate enough to ob-
tain a clerkship with United States 
District Judge Taylor and United 
States District Judge McNichols. I 
did well enough in law school that 
I was asked to interview for the posi-
tion.  Interestingly enough, I didn’t 
get the job but did receive a call stat-
ing I had come in second during the 
interviewing process. As luck would 
have it, the graduate who was actu-
ally offered the job turned it down 
to be an associate at a bankruptcy 
firm in Spokane. Apparently it paid 
more, but I can guarantee with all 
the money he probably has now, he 
couldn’t buy the 2½ year experience 
I had at federal court working for 
Judge Taylor and Judge McNichols. 
I would encourage any new lawyer 
to clerk for a judge, regardless of pay.

In those days, you could only 
clerk for the United States District 
Court for two years.  The reasoning 
was that a federal judge is appoint-
ed for life and therefore that judge 
should not turn around and appoint 
two additional lawyers for life. Those 
days have changed.

My first controversial statement 
is as follows. I would encourage state 
and federal judges to rotate their 
clerkships in order to provide op-
portunities for new graduates from 
law school.  This would provide a 
better understanding of the court 
system by giving young lawyers the 
experience of seeing how the system 
operates from the inside.  I don’t 
believe it is a good practice to have 
longtime law clerks. It only serves 
to separate the bench from the bar. 
Change is hard, but change is good. 
Change gives new energy to you and 
the people around you.

After my clerkship, I entered pri-
vate practice and have engaged in 
private practice for approximately 
30 years now. It has been very re-
warding. Fred Kennedy worked me 
50 hours a week my first two years 
and taught me the importance of 
preparation in the practice of law. 
I think the most important experi-
ences have been practicing with and 
against other lawyers. They have 
been exceptional professionals and 
become lifelong friends.

I look forward to serving you as 
President of the Idaho State Bar in 
2014.  I hope to write articles for 
The Advocate that will be thought-
provoking on topics we should be 
discussing, but at times are reluctant 
to mention.  

About the Authors                 

Robert T. Wetherell is a 1982 
graduate of the University of Idaho Law 
School and clerked for the United States 
District Court for the District of Idaho 
immediately upon his graduation. Since 
that time he has been in private prac-
tice in the city of Boise and is currently 
a principal and partner at Capitol Law 
Group.  Mr. Wetherell began serving as 
Bar President in January of 2014.  He 
has been married to his wife, Deborah, 
for 29 years and they have two adult 
children; Marie Ellen, a third-year law 
student at the University of Idaho Col-
lege of Law and R. John, a senior at the 
University of Idaho.  GO VANDALS!
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Tax Problem Resolution  
Offers in Compromise – Installment Plans – Tax Court 

Representation – Innocent Spouse Relief  
Penalty Abatement – Tax Return Preparation 

Bankruptcy 
Bankruptcy/Tax Discharge – Chapter 13 Bankruptcy 

Chapter 7 Bankruptcy – Chapter 11 Bankruptcy 

Mortgage Loan Modification 
Foreclosure Alternatives – Mortgage Modifications 
Forbearance Agreements  – HAMP Modifications 

873 E. State Street ~ Eagle, ID 83616 | (208) 938-8500 | www.martellelaw.com martelle 
bratton 

& associates, p.a. 
TAX DISPUTES | BANKRUPTCY 

Martelle, Bratton & Associates is 
experienced in finding innovative 

solutions for its client’s tax, 
bankruptcy, and mortgage loan 

modification needs.  

Deborah A. Ferguson
 ective � Insightful � Prepared

FERGUSON 
LAW & MEDIATION

m

• 26il litigation and trial experience
• Past President of the Idaho State Br, 2011
• Member of Idaho Supreme Court Mediator Roster and 

Idaho Federal Court Panel of Civil Mediators
Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

  ce of Deborah A. Ferguson, PLLC
967 E. Parkcenter Blvd., Ste. 124
Boise, ID  83706

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

   27 years of complex civil litigatio, tion and 
     trial experience
   Past President of the Idaho State Bar, 2011
   Member of Idaho Supreme Court Mediator Roster and 
  Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

  Insightful  PreparedExperienced
   27 years of complex civil litigation, 

    Past President of the Idaho State Bar, 2011
   Member of Idaho Supreme Court Mediator Roster and 
  Idaho Federal Court Panel of Civil Mediators

  ce of Deborah A. Ferguson, PLLC
, S  

Boise, ID  8370

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

Idaho State Bexperiencent of enceand ast Presidentrial experiemediation Idaho State Bexperiencent of enceand ast Presidentrial experiemediation 

Also
.

Deborah A. Ferguson



Tresco of Idaho, established in 2002 and located in 
Boise, Idaho, is a professional fi duciary company. 
We accept court appointments for Conservatorships 
and Estate Administration. Our experienced staff 
represents over one hundred years of banking and 
trust administration. Our mission is to provide 
quality service for families in our community.

Phone: (208) 866-4303 Fax: (208) 384-8526
5256 W. Fairview Ave. Boise, ID 83706

Website: trescoweb.com

Your Professional Estate Management Company

T  ESCoR OF IDAHO

Conservatorships
• Asset Management
• Real Estate Management
• Bill Paying

Special Services
• Consulting
• Expert Witness
• Forensic Audit

Estate Settlement
• Probate Administration
• Special Administrator
• Agent

Mediation & arbitration

Certified Professional 
Mediator 

with over 700 Cases

exPerienCed arbitrator 
with over 70 Cases

alternative disPute resolution

Merlyn w. Clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise • Coeur d’Alene • Pocatello • Reno
www.hawleytroxell.com • 208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
resume. 

ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000
or visi t www.arthurberry.com

 Over 1,000 Accredited Business
Valuations and Sales Completed

 Eight Licensed Professionals with
Access to Comparable Sales Data

 Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation

IDALS provides awesome networking opportunities 
and offers CLE Credits at Educational Seminars, 

along with the opportunity to gain professional 
experience in leadership and excellence in the legal 

profession!

Come join the fun!
To Join: Contact Allison Alger at  

(208) 743-5517  
or allisonalger@hotmail.com

www.idals.org

*Ad Funded by NALS Foundation
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DISCIPLINE

Darren L. McKenzie
(Suspension, Withheld Suspension 

and Probation)

On December 9, 2013, the Idaho 
Supreme Court issued a Disciplinary 
Order suspending Nampa attorney 
Darren L. McKenzie from the prac-
tice of law for a period of five years, 
with 19 months withheld and recom-
mending terms of probation upon 
any reinstatement.  Mr. McKenzie’s 
non-withheld suspension runs from 
June 2, 2010 through November 2, 
2013, representing credit for time he 
served on interim suspension. The 
Idaho Supreme Court’s Order fol-
lowed a stipulated resolution of a 
disciplinary proceeding that related 
to the following circumstances.  

On May 20, 2010, the Idaho State 
Bar filed a formal charge Complaint 
and a Petition for Interim Suspen-
sion of License to Practice Law with 
the Idaho Supreme Court.  On June 
2, 2010, the Idaho Supreme Court 
entered an Order placing Mr. McK-
enzie on interim suspension effec-
tive June 2, 2010.  

The Complaint alleged four 
counts of professional misconduct.  
With respect to Count One, Mr. McK-
enzie admitted he violated I.R.P.C. 
1.3, relating to diligence, 1.4 relating 
to lack of communication with his 
client, 1.15(c) relating to the failure 
to promptly notify and deliver prop-
erty to his client, 1.15(d) relating to 
failure to distribute property to his 
client, and 1.16(d) relating to the 
failure to return unearned fees and 
the file upon termination of repre-
sentation.  Count One related to Mr. 
McKenzie’s representation of a client 
in a criminal case.  The client pled 
guilty pursuant to a negotiated plea 

and was sentenced.  In anticipation 
of his incarceration, the client signed 
a durable power of attorney appoint-
ing Mr. McKenzie as his agent to sell 
his house.  Mr. McKenzie agreed to 
deduct his attorney’s fees from the 
proceeds from the sale.  The house 
was sold, Mr. McKenzie’s attorney’s 
fees were paid, he made a deposit 
to his client’s inmate account and 
the remainder of the proceeds was 
placed in a certificate of deposit for 
the client’s benefit.  However, despite 
requests, Mr. McKenzie did not com-
municate with his client nor provide 
him with an itemized accounting of 
the funds.  After the Complaint was 
filed, Mr. McKenzie cooperated with 
Bar Counsel’s Office and they were 
jointly able to obtain a release of the 
funds held in the matured certificate 
of deposit.  Those funds were then 
transferred to Mr. McKenzie’s cli-
ent’s inmate account.  Mr. McKenzie 
also then provided an accounting of 
fees and costs relating to that client.  

With respect to Count Three, Mr. 
McKenzie admitted that he violated 
I.R.P.C. 1.2 relating to the scope of 
representation, 1.3 relating to dili-
gence, 1.4 relating to communica-
tion, and 1.1.6(d) relating to the 
failure to protect his client’s interest 
upon termination.  That count re-
lated to Mr. McKenzie’s representa-
tion of a client in a divorce modifica-
tion case.  Mr. McKenzie handled the 
case and the court took the matter 
under advisement, pending the sub-
mission of separate proposed orders 
from counsel.  No proposed orders 
were filed with the court by either 
counsel.  Mr. McKenzie’s client filed 
a complaint alleging that Mr. McK-
enzie failed to expedite his litigation 
and could not be reached despite sev-

eral attempts to communicate with 
him.  Opposing counsel eventually 
filed an affidavit with the Court to 
retain the case, Mr. McKenzie’s client 
eventually retained substitute coun-
sel, and the case was completed.    

With respect to Counts Two and 
Four, Mr. McKenzie admitted that he 
violated I.R.P.C. 8.1(b) and I.B.C.R. 
504(e) relating to his failure to re-
spond to requests from Bar Counsel 
about those client’s grievances.  

The Disciplinary Order provides 
that 41 months of suspension will 
be served by Mr. McKenzie and 
19 months of the suspension will 
be withheld.  Mr. McKenzie’s 41 
month suspension runs from June 
2, 2010 through November 2, 2013, 
representing credit for the time he 
served on interim suspension.  Mr. 
McKenzie will serve a two-year pro-
bation following any reinstatement 
subject to conditions of probation 
specified in the Disciplinary Order.  
Those conditions include that Mr. 
McKenzie will serve an additional 
19 month suspension if he admits 
or is found to have violated any of 
the Idaho Rules of Professional Con-
duct for a which a public sanction 
is imposed for any conduct during 
Mr. McKenzie’s period of probation.  
During his probation, Mr. McKenzie 
must practice under a supervising at-
torney and provide monthly reports 
to Bar Counsel attesting that his rep-
resentations of his clients is consis-
tent with his responsibilities under 
the Idaho Rules of Professional Con-
duct.  

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.
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Octo. 26, 2009); Stinker Stores, Inc., 2010 
WL 1976882, *6 n.2 (D. Idaho May 17, 
2010).
7. See Hardenbrook, 2009 WL 3530735, at 
*7.
8. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6 (“When the moving party’s claims 
are reasonably disputed and there is 
substantial evidence that supports the 
non-moving party’s claims, a motion to 
amend to assert punitive damages will 
not be allowed.” (citing Strong, 393 F. 
Supp. 2d at 1026)).
9. Hardenbrook, 2009 WL 3530735, at *7.
10. See Hansen-Rice, Inc. v. Celotex Corp., 
414 F. Supp. 2d 970, 979-80 (D. Idaho 
2006) (“Certainly a jury might conclude, 
as Celotex asserts, that Barrow was just 
letting off steam . . . .  However, . . . [t]
hat evidence at least raises a reasonable 
inference that Celotex was not acting in 
good faith . . . .”).  In the interest of full 
disclosure, the author was involved as 
counsel in Hansen-Rice.
11. Hansen-Rice, Inc. v. Celotex Corp., No. 
CV-04-101-S-BLW, slip op. at 2 (D. Idaho 
June 22, 2006).
12. Id.

13. Stinker, 2010 WL 1976882, at *6 (cit-
ing Manning v. Twin Falls Clinic & Hosp., 
Inc., 122 Idaho 47, 830 P.2d 1185 (1992); 
Jones v. Panhandle Distribs., Inc., 117 Ida-
ho 750, 792 P.2d 315 (1990); Soria v. Si-
erra Pac. Airlines, Inc., 111 Idaho 594, 726 
P.2d 706 (1986); Cheney v. Palos Verdes 
Inv. Corp., 104 Idaho 897, 665 P.2d 661 
(1983); Linscott v. Rainier Nat’l Life Ins. Co., 
100 Idaho 854, 606 P.2d 958 (1980)); see 
also O’Neil, 118 Idaho 257, 796 P.2d 134.  

14. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6.

15. Hardenbrook, 2009 WL 3530735, at *6 
n.3; see also Stinker, 2010 WL 1976882, at 
*6 n.2.
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As Hardenbrook instructs, the 
proper application of the  

punitive damages standard 
should be: “if the moving party’s 
claims are reasonably disputed 

and there is substantial evidence 
that supports the non-moving 

party’s claims, the moving party 
has not met its burden,”
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N e w s  B r i e f s

Committee considers fourth  
District family Law Procedure

The Children and Families in the 
Courts Committee will soon consid-
er a recommendation to the Idaho 
Supreme Court on whether to adopt 
for statewide use the Idaho Rules of 
Family Law Procedure that are cur-
rently being piloted in the Fourth 
District.  A copy of these rules can 
be found on the court’s website at 
http://www.isc.idaho.gov/irflp.   The 
Committee sought comments on 
whether the rules should be imple-
mented statewide.    

Lincoln gala to benefit  idaho  
Legal History society

On Wednesday, February 12,  
Abraham Lincoln’s birthday, the Ida-
ho Legal History Society will host a 
gala event from 5:30 to 8:30 p.m. at 
the Idaho History Center, 2205 Old 
Penitentiary Road in Boise. 

Attendees will have exclusive, 
after-hours access to the brand new 
Lincoln Legacy Exhibition, the most 
significant grouping of contempo-
rary artifacts ever assembled relating 
to the relationship of Abraham Lin-
coln and the Rocky Mountain West. 
The event will featuring the Honor-

able Stephen Trott, Senior Circuit 
Judge for the United States Court of 
Appeals for the Ninth Circuit.  

To reserve your ticket online, go 
to http://goo.gl/eS2018. You may also 
mail your payment to the Idaho Le-
gal History Society, c/o Walt Sinclair, 
Holland and Hart, LLP, 101 S. Capi-
tol Boulevard, Suite 1400, Boise, ID  
83702.  Checks should be made pay-
able to “Idaho Legal History Society.”  
All proceeds of this event benefit the 
Idaho Legal History Society and its 
mission to preserve and promote 
public knowledge of Idaho’s legal 
history. The cost is $75 per person.

 

Know a Lawyer that needs help with
drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net  800.386.1695

CONFIDENTIAL Toll free Crisis Line

866.460.9014
24 HOUR

HOTLINE



The Advocate • February 2014 21

Stephen C. Smith, former Chairman of the 
Washington State Bar Association Disciplinary 
Board, is now accepting referrals for attorney 
disciplinary investigations and proceedings in 
Washington, Idaho, Hawaii, and Guam.

ssmith@hawleytroxell.com
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Telephone:  (208) 344-
7300

Facsimile: (208)  344-7077
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Executive Director’s Report

Idaho State Bar — 2013 Year in Review
Diane K. Minnich
Executive Director, Idaho State Bar

s we begin a new year, 
I offer highlights of the 
bar’s programs and op-
erations for the past year.  

Admissions

The Bar administered the Unified 
Bar Exam, which allows portability 
of a bar exam score, in 2012.  At the 
end of 2013, 14 states had adopted the 
UBE. 

Idaho allows reciprocal applicants 
from 31 jurisdictions. Last year, 32% 
of the attorneys admitted in Idaho 
were reciprocal or UBE applicants.

The bar also administers the legal 
intern process.  In 2013, 97 legal in-
tern licenses were issued.

pline, 10 were suspended, 2 received 
public reprimands, and 2 cases were 
dismissed. 

The program featured Bruce Reed, a 
CDA native who served as chief of 
staff to Vice President Biden. There 
were also 11 CLE programs, net-
working opportunities and award 
presentations.  Although the atten-
dance was lower than Boise it was 
consistent with 2010 in Idaho Falls 
and slightly higher than 2011 in Sun 
Valley.

A

Licensing/Membership

Bar Exam/Reciprocal Admission

Year 2012 2013

Bar exam applicants 215 214

Pass Rate 80% 78.5%

Reciprocal applicants admitted 94 63

UBE applicants admitted 10

ISB Membership

12/12 12/13 Percent change

5,812 5,966 2.6%

As of December 2013, of the 5,966 
lawyers licensed in Idaho, 4,839 were 
active members, 205 judges, 30 house 
counsel, 839 inactive (previously af-
filiate) members, 2 emeritus and 51 
senior members. 

Bar Counsel

In 2013, 17 formal charge cases 
were opened and 19 cases closed.  Of 
the 19 closed cases, 3 attorneys were 
disbarred, 2 resigned in lieu of disci-

Year Claims Total Paid

2012 14 $33,520

2013 2 $20,500

There were 19 client assistance 
fund claims opened in 2013 and 13 
claims closed.  

Lawyer Referral Service (LRS)
2012 2013 Percent change

Calls 2,091 1,920 -8%

Referrals 1,650 1,449 -12%

The Lawyer Referral Service 
Committee has been studying other 
options to improve the quality of the 
service for attorneys and the public.  
The Committee is currently develop-
ing criteria for certain areas of prac-
tice.  

Annual Meeting

The 2013 Annual Meeting was 
held at the Coeur d’Alene Resort.  

2012
Boise

2013
CDA

Percent 
change

Total Attendees 533 397 -25%

Attorneys and Judges 302 231 -23%

Member Services and 
 Communications

In addition to our regulatory 
responsibilities, we are committed 
to providing quality services to bar 
members. The services are offered to 
enhance your practice and profes-
sional growth.  The current list of 
services offered to bar members can 
be found on our website:  www.isb.
idaho.gov.  Services include Case-
maker legal research library, The Ad-
vocate, the CLE programming, men-
tor program, job announcements, 
publications, weekly E-bulletin, dis-
counts on services, and section pro-
grams and activities.  

There are currently 20 ISB prac-
tice sections that offer many oppor-
tunities for learning, service and net-
working.  

Hundreds of volunteers, both 
lawyers and non-lawyers, volunteer 
their time, expertise and resources 
each year to support bar programs 
and services.  The Idaho legal com-
munity’s commitment to improving 
the profession and serving the pub-
lic is exceptional.  Thank you!

Discipline/Ethics

2012 2013 Percent 
change

Phone 1,435 1,235 -14%

Grievance opened 431 369 -14%

Grievances closed 367 396 8%

Complaints opened 57 57 0%

Complaints closed 59 63 7%

Ethics questions 1,565 1,642 5%

Fee Arbitration

There was a slight decrease in fee 
arbitration cases in 2013, 47 cases 
were opened in 2013 as compared to 
54 cases opened in 2012. 

Client Assistance Fund
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Leslie M. Hayes 

Welcome from the Employment and Labor Law Section

 

Employment & Labor Law Section

Chairperson

Leslie M. Hayes 
Office of Attorney General
1299 N. Orchard, Ste. 110
Boise, ID  83706
Telephone: (208) 658-2098
Email: lhayes@idoc.idaho.gov
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Law Office of Theodore Reuter
PO Box 987
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Telephone: (541) 406-0791
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Colleen Denise Zahn 
Office of Attorney General
PO Box 83720
Boise, ID  83720-0010
Telephone: (208) 334-4157
Email: colleen.zahn@ag.idaho.gov

his issue of The Advocate 
is sponsored by the Em-
ployment and Labor Law 
Section of the Idaho State 
Bar.  In this issue we seek 

to provide all readers with a glimpse 
of exciting changes in the employ-
ment context.

Our Section has provided seven 
authors presenting on five differ-
ent employment topics: Theodore 
Reuter engages us with the Equal 
Employment Opportunity Com-
mission’s stances on criminal back-
ground checks; Dean Bennett and 
Scott Randolph take a look at recent 
rulings from the Idaho Supreme 
Court and when the McDonnell 
Douglas burden shifting standard ap-
plies in Idaho; John Ashby discusses 
issues with non-compete agreements 
that could arise with newly hired 
employees; Thadeus O’Sullivan ex-
amines changes to the Family Medi-
cal Leave Act regulation; and Lucy 
Juarez and myself delineate the re-
cent challenges presented in the em-
ployment realm due to changes in 
federal law, the partial repeal of the 
Defense of Marriage Act, and indi-
vidual city ordinances that protect 
LGBT individuals. In addition to 
these employment topics from our 
membership, this issue also features 

Lisa Shultz with her perspective on 
the partial repeal of the Defense of 
Marriage Act and issues that arise in 
family law.

I encourage all who are interested 
to join the Employment and Labor 
Law Section.  We are an education-
focused Section that meets on the 
fourth Wednesday of the month at 
the ISB offices in Boise and also of-
fers a telephonic option.  Each meet-
ing we aim to provide a half-hour 
CLE on topics that are trending in 
the employment arena.  Our Sec-
tion also annually sends members to 
present an employment CLE at the 
Idaho State Bar Annual Meeting.

On behalf of our Section, I would 
like to thank all our authors and 

the editorial board for their help in 
bringing this issue together and I 
hope you enjoy the articles in this is-
sue of The Advocate.

About the Authors

Leslie M. Hayes is a deputy attor-
ney general for the State of Idaho and 
this article is a presentation of her views 
only and not the views of the Office of 
Attorney General.  Leslie has practiced 
employment law since 2009 and has 
represented employ-
ers in both the pri-
vate and public sec-
tor.  She currently she 
serves as the Chair 
for the Employment 
and Labor Law Sec-
tion.

T
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Equal Employment Opportunity Commission’s  
War on Background Checks
Thedore W. Reuter   

The guidelines tighten restrictions on criminal background checks 
 and signaled the EEOC’s intent to pursue litigation  

in this area more aggressively. 2

n January 2012, Pepsi Beverages 
agreed to pay $3.13 million and 
provide job offers and training to 
resolve claims that Pepsi’s back-
ground check policy had a dispa-

rate impact on African Americans.  In 
April 2012, the Equal Employment 
Opportunity Commission (EEOC) 
released new enforcement guidance 
with the purpose of updating and con-
solidating guidelines “regarding the 
use of arrest or conviction records in 
employment decisions.”1  The guide-
lines tighten restrictions on criminal 
background checks and signaled the 
EEOC’s intent to pursue litigation in 
this area more aggressively. 2

In 2013 the EEOC filed two more 
high profile suits, one against Dollar 
General and another against BMW 
Manufacturing Co. LLC.3 These suits 
appear to be part of what prompted a 
letter from nine attorneys general to 
the EEOC.  In its response to the letter, 
the EEOC affirmed that “[a]pplying 
disparate impact analysis to criminal 
background checks is squarely within 
[its] mission.”  However, despite the 
EEOC’s apparent dedication to cur-
tailing the use of criminal background 
checks in hiring decisions, so far, re-
sults at the trial court level have been 
mixed, as described in more detail in 
the “Recent Developments” section 
below. 

This article sets out the standard 
for disparate impact under Title VII, 
and the usual test using criminal back-
ground checks in hiring and retention 
determination. It next reviews the 
guidelines issued by the EEOC, a re-
cent decision at the federal level, and 
two suits filed in 2013 by the EEOC.  
The article concludes by offering 
some suggestions for how plaintiffs 
can avoid the pitfalls which sidelined 
the EEOC’s case, as well as steps em-
ployers can take to place themselves 

on firmer ground if their use of back-
ground checks is questioned.

Background checks and  
disparate impact analysis 

A hiring policy that is neutral on 
its face may be challenged as having 
a “disparate impact” where the policy 
disproportionately excludes a protect-
ed class  and is not justified by busi-
ness necessity.4  In the case of criminal 
background checks, one often cited 
standard is the one set out in Green 
v. Missouri P.R. Co.  In that case, a 
group of African American workers 
sued a potential employer alleging 
that the employer’s absolute ban on 
hiring persons with criminal convic-
tions had a discriminatory impact on 
African American workers.  The trial 
court agreed, an injunction was en-
tered and it was upheld on appeal.5  
In response to the injunction, the em-
ployer modified its hiring practices. 
The employer still took into account 
felony convictions of applicants, but it 
was no longer necessarily sufficient to 
automatically disqualify an applicant. 

The plaintiffs challenged the new 
hiring policies.  On appeal, the Eighth 
Circuit Court of Appeals affirmed an 
injunction from the District Court 
which allowed the company to con-

tinue to consider criminal background 
as a factor in hiring so long as it took 
into account “the nature and gravity of 
the offense or offenses, the time that 
has passed since the conviction and/or 
completion of sentence, and the nature 
of the job for which the applicant ap-
plied.” 6

EEOC enforcement guidelines

The EEOC has expanded on the le-
gal requirements with guidelines that 
set out the sorts of procedures that it 
considers compliant with the Green 
standard.7   The guidelines provide 
that an arrest, in and of itself, is not 
sufficient to show criminal conduct.   
Therefore, an arrest alone will not 
be sufficient to show that an adverse 
employment or hiring decision was in 
line with business necessity, although 
the conduct underlying the arrest may 
be sufficient.8  As an example of con-
duct underlying an arrest sufficient for 
discharge, the EEOC uses the example 
of a school janitor who is arrested for 
allegedly having inappropriate con-
duct with underage students.  If the 
school investigates these allegations, 
has a policy that requires suspension 
or termination of employees who en-
danger students and determines that 
inappropriate touching occurred, then 
it may terminate the janitor.  This is 
true even the arrest from the conduct 
does not lead to a conviction.9  

I
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Firstly, a criminal background check may be allowed even if it  
disproportionately disadvantages a protected class if “[t]he employer 

validates the criminal conduct screen for the position  in question  
per the Uniform Guidelines on Employee Selection  

Procedure (Uniform Guidelines) standards...”10 

Assuming that a company treats all 
individuals with criminal histories in 
the same manner, the guidelines offer 
two legitimate ways in which a busi-
ness may take into account criminal 
convictions.  Firstly, a criminal back-
ground check may be allowed even 
if it disproportionately disadvantages 
a protected class if “[t]he employer 
validates the criminal conduct screen 
for the position in question per the 
Uniform Guidelines on Employee 
Selection Procedure (Uniform Guide-
lines) standards...”10  These guidelines 
require that a study have been done 
which shows the connection between 
certain criminal behavior and job per-
formance.11  

In the alternative, the EEOC has 
conceded that criminal background 
may be taken into account so long as 
any conviction is not an automatic bar 
to employment. The guidelines pro-
pose a two step process where “[t]he 
employer develops a targeted screen 
considering at least the nature of the 
crime, the time elapsed, and the na-
ture of the job (the three Green fac-
tors), and then provides an opportu-
nity for an individualized assessment 
for people excluded by the screen to 
determine whether the policy as ap-
plied is job related and consistent with 
business necessity.”12

The EEOC also states that in cer-
tain cases a narrowly tailored policy 
of refusing to hire persons with specif-
ic crimes that clearly relate to the job 
may be acceptable.13  The EEOC does 
not give specific examples of what 
sorts of fit is needed between particu-
lar crimes and business necessity. One 
imagines that this would include situ-
ations like refusing to hire a person 
with a history of embezzlement for a 
position as a bookkeeper, or refusing 
to hire a person with a history of child 
abuse as a pre-school teacher. 

Recent developments case law 

Given the speed at which cases 
move through our legal system, it 
should come as no surprise that these 

new standards are relatively untested 
at this time.  However, recent cases 
(litigated before the recent guidelines 
were implemented) dealing with crim-
inal background checks have revealed 
that the EEOC faces significant hur-
dles in enforcing these guidelines.  

As demonstrated in a recent case, 
one major hurdle has been gathering 
sufficient information in discovery to 
demonstrate that a company’s policy 
has a disparate impact on a protected 
class.  In EEOC v. Peoplemark14, the 
EEOC filed suit against Peoplemark, 
alleging that it had a blanket policy 
of refusing to hire or place appli-
cants with felony convictions across 
all of its offices, and that this policy 
had a discriminatory impact on Af-
rican Americans, Latinos and men.  
For complicated reasons, explored in 
more detail below, the EEOC found 
itself unable to gather and present the 
necessary information within the time 
allowed for discovery, and ultimately 
agreed to dismiss the case against 
Peoplemark.  Following dismissal, the 
district court awarded costs, attorney 
fees and expert fees to Peoplemark.

On appeal, the 6th Circuit Court 
of Appeals upheld the award of at-
torney’s and expert’s fees of just over 
three-quarters of a million dollars 
against the EEOC, after the EEOC 
conceded that it could not prove that 
Peoplemark had a blanket policy 
of refusing employment to felons.15   
However, that brief statement only 
scratches the surface of Peoplemark.  

A review of the decision shows that 
the major hurdle that the EEOC faced 
in this case was gathering accurate in-
formation about the practices People-
mark employed, organizing the infor-
mation it did collect and measuring 
the impact of Peoplemark’s policies 
on the named protected classes. 

Resolution of the case centered on 
the Court’s perspective on the specific 
employment practice that the EEOC 
alleged, and how well the EEOC man-
aged its time. In determining liability 
for costs and fees the majority opinion 
focused on the fact that the EEOC pled 
a particular employment practice in its 
complaint, and learned over the course 
of discovery that practice did not ex-
ist.  The EEOC had not alleged any 
other practice, or attempted to amend 
its complaint within the deadlines set 
by the Court.16 The dissent argued that 
it appeared there likely was a viable 
disparate impact claim against the de-
fendant, but the contentious discovery 
process prevented it from coming to 
light in the period allowed by the trial 
court for discovery.  

The dissent sets out the case’s 
course in some detail. It appears that, 
early in the EEOC’s investigation, the 
Chief Counsel for Peoplemark stated 
that it was the policy of the company 
not to place persons with felony con-
victions.  This statement was made 
in three letters and his deposition.17 
However, statements from the op-
erators of particular Peoplemark of-
fices were significantly less definite.18 
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This case shows that, despite the 
relatively aggressive stance taken 
by the EEOC with respect to use 

of criminal background checks in 
employment decisions, the courts 

are not necessarily sympathetic 
to these claims.  

Those conflicting statements were 
a minor issue compared to the sheer 
number of documents produced by 
Peoplemark.  The majority and the 
dissent agree that Peoplemark pro-
vided approximately 178,000 pages of 
discovery to the EEOC.19   Ultimately, 
cataloguing, classifying and mining 
data from those documents prevented 
the EEOC from timely hiring an ex-
pert and producing an expert opinion 
to support its claim.  

The majority believe that the 
EEOC’s failure to properly manage 
its resources within the time provid-
ed caused it to fail meet the Court’s 
deadlines.  The dissent argued that the 
volume of discovery, and the neces-
sity of entering that information into 
a database coupled with the additional 
discovery disputes, created a situation 
where EEOC could not accomplish 
necessary tasks within the time al-
lowed.20 

Whether that amount of time was 
insufficient or the EEOC was ineffi-
cient, this case illustrates an important 
issue in the litigation of disparate im-
pact claims. The present rules around 
pleading required the EEOC to name 
a specific employment practice which 
had a discriminatory impact.21  When 
its initial theory turned out to be un-
tenable, the EEOC moved to an argu-
ment based on a more subtle policy.  
That argument required analysis of 
how employment decisions were in-
fluenced by background checks, and 
may have required different theories 
for different offices, an unappealing 
prospect.   

This case shows that, despite the 
relatively aggressive stance taken by 
the EEOC with respect to use of crim-
inal background checks in employ-
ment decisions, the courts are not nec-
essarily sympathetic to these claims.  
If other courts follow the rationale in 
Peoplemark, disparate impact claims 
based on use of criminal background 
as a factor in hiring may be difficult 
to prove.  Recent case law at the Dis-
trict Court level shows that Courts 

are still trying to determine exactly 
what constitutes a sufficient allega-
tion of discrimination under the dispa-
rate impact theory.  For example, the 
Northern District of California federal 
district court held that allegations that  
two companies had policies of dis-
charging or not hiring persons who 
had been arrested for or convicted of a 
crime and that persons who had been 
arrested for or convicted of a crime 
were disproportionately people of 
color was not sufficient to allege that 
the policy had a disparate impact.22   
Compare that case with one from the 
Western District Court for the District 

The case against the BMW plant 
involves the termination of approxi-
mately 70 African American employ-
ees based on the alleged implemen-
tation of a policy which excluded all 
persons with any criminal conviction, 
without regard for how long ago the 
conviction had occurred, or the grav-
ity of the underlying offense.24

The Dollar General case involves 
a lawsuit against the nationwide chain 
based on the rejection of two appli-
cants.  The first disclosed a conviction 
from six years prior.  Dollar General 
initially offered her the job, but then 
revoked the offer, citing a policy that 
prevented them from hiring persons 
with that sort of conviction within the 
past 10 years.  The second applicant 
was denied employment based on the 
company’s mistaken belief that she 
had been convicted of a crime.25    

The theory of the first case looks 
very similar to the theory in People-
mark, but the fact that it is centered on 
a particular plant rather than a whole 
company should make the amount 
of information being collected much 
more manageable.  In contrast, the 
case against Dollar General appears 
to be attempting a novel theory, in-
cluding what looks like a theory of 
discrimination based on a company 
believing that a conviction existed 
where none did. 

Conclusion

Presently, there appears to be a 
large degree of disagreement among 
the courts as to the proper standard for 
identifying a particular employment 
practice when it comes to the use of 
criminal records.  For the time being, 
if the employer creates and follows a 
policy which takes into account the 
nature of the crime, the time elapsed 
since the crime, and the nature of the 
job, it may be even more difficult for 
a disgruntled employee or a govern-
ment agency to identify a particular 
practice that is not justified by busi-
ness necessity. 

of Louisiana, in which the court held 
that an allegation that an organization 
has a policy that excludes persons with 
criminal backgrounds from employ-
ment and that African Americans are 
more likely to have a criminal records 
is sufficient to assert a claim for dispa-
rate impact.23

Peoplemark was filed, and largely 
tried, well before the new guidelines 
on background checks had been ad-
opted by the EEOC. Since the issuance 
of the new guidelines, the EEOC has 
filed two high profile cases.  These cas-
es, against Dollar General and a BMW 
plant, are still in the early stages. 
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Plaintiffs also have something to 
learn from the present state of the case 
law. While a large class action is ap-
pealing because of the economies of 
scale, it may be advisable to allege dif-
ferent policies in the alternative as part 
of your case in chief in a disparate im-
pact case.  It certainly makes sense to 
take one small segment of a company 
so that you can be reasonably certain 
the policy you are attacking is consis-
tently enforced there.  These measures 
should allow for a faster gathering, re-
view and analysis of company specific 
data and help avoid the outcome seen 
in Peoplemark. 

Overall, the outcome of EEOC’s 
litigation against employers who use 
criminal background checks is still 
uncertain.  Even the Green standard 
only has actual precedential effect in 
the 8th Circuit.  Given the prevalence 
of the use of background checks by 
employers and the legitimate business 
purposes they serve, this is an area 
of law that bears watching. It will be 
interesting to see what standards the 
courts eventually settle on. 
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Idaho Supreme Court Reverses Course in Applying the McDonnell 
Douglas Burden-Shifting Framework to Summary Judgement Motion
A. Dean Bennett
Scott E. Randolph

  

If the employer provides a legitimate reason, the burden of production 
then swings back to the plaintiff to show that the proffered reason is 

merely a pretext for unlawful discrimination.6 

hen the Idaho Su-
preme Court refused 
to apply the familiar 
McDonnell Doug-
las burden-shifting 

analysis at the summary stage of a re-
taliatory discharge case in 2008, Ida-
ho employers were left without an 
important means of defending mer-
itless employment law claims short 
of trial.1  This September, the Court 
changed course, readily applying the 
McDonnell Douglas burden-shifting 
framework at the summary judg-
ment stage in Hatheway v. University 
of Idaho, an age discrimination case 
under the Idaho Human Rights Act 
(IHRA).2  

Post Hatheway, the issue of 
whether to apply the traditional bur-
den-shifting framework at the sum-
mary judgment stage should be clear, 
right?  Not necessarily. The Hatheway 
Court did not overrule its 2008 deci-
sion in Curlee v. Kootenai County Fire 
& Rescue.  Nor did it discuss why the 
McDonnell Douglas analysis applied 
at the summary judgment in one 
case but only at trial in other.  In fact, 
the Hatheway Court did not even 
mention Curlee.  

The result is conflicting prec-
edent, inconsistent procedural rules, 
and uncertainty for litigants in em-
ployment cases.  The employment 
bar, and the clients it represents, is in 
dire need of further clarification. 

McDonnell Douglas framework is 
widely applied to federal and state 
employment discrimination claims

In the 1973 case of McDonnell 
Douglas Corp. v. Green, the United 
States Supreme Court established 
the order and allocation of proof for 
employment discrimination cases 
under Title  VII of the Civil Rights 

Act of 1964.3 This order of proof is 
designed to allow a plaintiff to estab-
lish a discrimination claim based on 
circumstantial evidence when no di-
rect evidence of the employer’s dis-
criminatory intent exists.4  

The burden-shifting framework 
first requires a plaintiff to establish 
a prima facie case of discrimination, 
typically a variation of the following 
elements: the plaintiff (1) belongs to 
a protected group; (2) is qualified to 
do a particular job; (3) suffered an 
adverse employment action, such as 
denial of employment, termination, 
demotion, etc.; and (4) was replaced 
by an individual not in the protected 
group.5  

The burden then shifts to the em-
ployer to articulate some legitimate, 
nondiscriminatory reason for the 
employer’s actions.  If the employ-
er provides a legitimate reason, the 
burden of production then swings 
back to the plaintiff to show that the 
proffered reason is merely a pretext 
for unlawful discrimination.6  At all 
times, the plaintiff bears the burden 
of persuasion, meaning the plaintiff 
must convince the judge or jury that 
the employer engaged in unlawful 
discrimination.7 

Although the McDonnell Douglas 
burden-shifting framework was first 
applied to discrimination claims un-
der Title VII, it has since been used 
to analyze discrimination claims un-
der numerous other federal employ-

ment statutes, including the Ameri-
cans with Disabilities Act (ADA) 
and the Age Discrimination in Em-
ployment Act (ADEA), as well as to 
various types of retaliation claims.8  
Many state courts, including Idaho, 
adopted the McDonnell Douglas bur-
den-shifting framework when adju-
dicating employment discrimina-
tion and retaliation claims brought 
under analogous state laws.9  

Does the McDonnell Douglas burden-
shifting analysis apply to Idaho 
employment cases at the summary 
judgment stage?

It depends.  In its recent Hatheway 
decision, the Idaho Supreme Court 
wrote “in cases where the plaintiff 
puts forward indirect evidence of 
age discrimination, the McDonnell 
Douglas burden-shifting analysis 
applies at the summary judgment 
stage.”10  Because the plaintiff, Lil-
lian Hatheway, had not put forth any 
direct evidence of age discrimina-
tion, the Court proceeded to analyze 
her IHRA claim under the McDon-
nell Douglas burden-shifting frame-
work.11  

Under the first prong of the 
burden-shifting analysis, the Court 
found that Hatheway succeeded in 
establishing a prima facie case for 
age discrimination, based on the 
University issuing her a negative em-
ployment evaluation that precluded 

W
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her from receiving an automatic pay 
raise.12  In order to overcome the in-
ference of discrimination established 
by Hatheway’s prima facie case, the 
University then had to articulate a le-
gitimate non-discriminatory reason 
for giving her the negative employ-
ment evaluation.13  

The University met its burden by 
offering evidence that she received 
“needs improvement” ratings on 
her evaluation because of continued 
unprofessional conduct.14  The bur-
den then shifted back to Hatheway 
for “the final stage of the McDonnell 
Douglas analysis: whether Hatheway 
demonstrated that the University’s 
proffered reasons are merely pretext 
for discrimination.”15 

The Court stated that to sur-
vive summary judgment, Hatheway 
needed to provide sufficient evidence 
from which a jury could reasonably 
find that, but for her age, she would 
not have received a negative per-
formance evaluation.16  Hatheway 
failed to meet that burden, resulting 
in the Court affirming the district 
court’s grant of summary judgment 
in favor of the University.17

The Hatheway decision would 
not seem novel or particularly note-
worthy were it not for the Court’s 
2008 decision in Curlee. In Curlee, 
the Idaho Supreme Court concluded 
that the McDonnell Douglas analysis 
should be applied to retaliatory dis-
charge actions arising under Idaho’s 
whistleblower act, Idaho Code § 
6-2101 et seq.18  However, the Court 
went on to rule that the analysis ap-
plied only at trial and did not apply 
at the summary judgment stage.19  It 
wrote: “we conclude that the district 
court erroneously held Curlee to a 
higher burden of proof than is per-
missible at summary judgment by 
requiring her to ‘poke holes’ in [her 
employer’s] proffered rationale for 
discharging her and to demonstrate 
that the grounds advanced as justi-
fication for her termination were a 
pretext for retaliatory conduct.”20

In rejecting the use of the Mc-
Donnell Douglas framework at the 
summary judgment stage, the Curlee 
Court relied on a whistleblower case 
from North Dakota.21  As explained 
in a previous article in The Advocate, 
North Dakota’s evidence rule regard-
ing presumptions is vastly different 
from both the Federal and Idaho 
rules.22  Consequently, North Da-
kota’s departure from using the tra-
ditional McDonnell Douglas frame-
work is likely appropriate given that 
state’s evidence rule, but is inappli-
cable under Idaho’s rules that mirror 
the federal rules.

So how did the Hatheway Court 
explain its change of heart from its 
earlier Curlee opinion on the issue 
of the application of the McDonnell 
Douglas framework at the summary 
judgment stage?  It didn’t — the 
Court did not mention Curlee.

Another level of complexity:  
The District of Idaho distinguishes  
Curlee on procedural grounds

In 2012 (prior to the recent Ha-
theway decision), the U.S. District 
Court for the District of Idaho ruled 
on an employer’s motion for sum-
mary judgment in Brown v. City 
of Caldwell.23  The motion sought 
summary judgment on numerous 
state employment claims, including 
wrongful discharge under Idaho’s 
whistleblower act and First Amend-
ment retaliation under 42 U.S.C. 
§ 1983 for exercising free speech and 
associational rights.24  

The federal court relied on Curlee 
for the three substantive elements 
of a claim for wrongful discharge 
under Idaho’s whistleblower act, 
Idaho Code § 6-2104.25  The plaintiff 
argued, however, that under Curlee, 
once he established a prima facie 
case on his whistleblower claim, the 
court must deny the defendant’s 
summary judgment motion without 
further inquiry into the defendant’s 
allegedly legitimate reasons for fir-
ing him.26 

In response to plaintiff’s argu-
ment, the federal court recognized 
that in Curlee, “the Idaho Supreme 
Court opted not to apply the tradi-
tional McDonnell Douglas burden-
shifting framework that federal 
courts use in employment cases at 
the summary judgment stage.”27  
However, despite Curlee, the federal 
court determined that it must follow 
McDonnell Douglas on procedural 
grounds.28  It stated that state claims 
removed to federal court are gov-
erned by state substantive law and 
federal procedural law. 29  Because 
the Ninth Circuit has held that Mc-
Donnell Douglas burden-shifting is a 
federal procedural rule, the Brown 
court applied the McDonnell Doug-
las framework to the Idaho whistle-
blower retaliatory discharge claim at 
the summary judgment stage.30

More clarification needed to  
resolve conflicting precedent

Under Curlee, employer-defen-
dants face the denial of summary 
judgment motions simply upon a 
plaintiff’s establishment of a prima 
facie case without the opportunity 
to offer legitimate non-discrimina-
tory reasons for taking adverse ac-
tions.  This leads to prolonged liti-
gation with increased time, money, 
and resources expended by both the 

  

Currently, the bar lacks  
guidance to explain why  

McDonnell Douglas applies  
to some summary judgment  

motions in employment cases 
and not to others.
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litigants and the courts, even when 
a plaintiff’s claim is meritless.  Ha-
theway, on the other hand, allows 
the parties to anticipate the required 
order and allocation of proof under 
the familiar McDonnell Douglas bur-
den-shifting framework at the sum-
mary judgment stage so that cases 
without the requisite amount of cir-
cumstantial evidence of discrimina-
tory intent can be disposed of prior 
to trial. 

How are the parties to know 
which of these two precedents ap-
plies?  Is the Curlee holding appli-
cable only to retaliatory discharge 
claims brought under the Idaho 
whistleblower act?  Does Hatheway 
apply to all claims alleging a viola-
tion of the IHRA, including retalia-
tory discharge claims?  Currently, 
the bar lacks guidance to explain 
why McDonnell Douglas applies to 
some summary judgment motions 
in employment cases and not to 
others.  The result is that litigants 
will be forced to argue over which 
precedent applies to their particular 
employment case, adding one more 
layer of argument to the summary 
judgment process.    

In addition, even claims under the 
Idaho whistleblower act face proce-
dural uncertainty.  If a retaliatory dis-
charge case is litigated in state court, 
the Curlee decision will preclude use 
of the McDonnell Douglas analysis at 
the summary judgment stage.  But, 
if the case can be removed to fed-
eral court, the McDonnell Douglas 
framework will likely apply as a fed-
eral procedural rule, as occurred in 
Brown.  The dichotomy between the 
Curlee and Hatheway decisions cre-
ates uncertainty for litigants in em-
ployment cases depending not only 
on the type of claims at issue but 
also on whether the case is litigated 
in Idaho state court or federal court.  

The bottom line is that the Idaho 
Supreme Court needs to provide 
further explanation.  As it will likely 
take years for this issue to percolate 
up to the Supreme Court again, em-
ployment lawyers on both sides of 

the argument should prepare to ad-
dress the proper order and allocation 
of proof at the summary judgment 
stage of their Idaho employment law 
cases.
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Employers Should Assess Risks Before Hiring a Competitor’s Employees
John Ashby   

Moreover, the new employer may be held liable for  
tortious interference with contract if it hires employees  

whom it knows are subject to restrictive covenants.7 

ood employees are the 
backbone of any strong 
business and businesses 
strive to hire the best 
and most qualified ap-

plicants.  Often times, the best ap-
plicants are employees of a com-
peting business. These employees 
come with industry knowledge and 
experience that allow them to hit 
the ground running.  They may even 
come with customer or other valu-
able relationships.

While it is perfectly legal to re-
cruit and hire a competitor’s em-
ployee, doing so comes with signifi-
cant legal risk because such an em-
ployee may be bound by restrictive 
covenants with a current or former 
employer.  Moreover, the employee 
may have access to trade secrets or 
other confidential business informa-
tion that the competitor will fight 
aggressively to protect.

 This article describes some of the 
most common legal issues that arise 
in the context of hiring a competi-
tor’s employees.  It also offers prac-
tical advice on how employers can 
minimize the risk of liability and 
costly litigation when hiring a com-
petitor’s employees.    

Tortious interference with contract

The most common legal issue 
arising out of hiring a competitor’s 
employee is a claim for tortious 
interference with contract.  Many 
employees are subject to restrictive 
covenants with their current or for-
mer employer.  Those restrictive cov-
enants come in several forms.  

Most commonly, employees are 
subject to a covenant not to com-
pete with their current employer for 
a specified period of time after the 
termination of their employment.  

Other employees are subject to a less 
restrictive non-solicitation agree-
ment — an agreement not to solicit 
a company’s customers and/or em-
ployees either during or after the ter-
mination of employment.  Contrary 
to many employees’ beliefs, these re-
strictive covenants are often enforce-
able, as long as the covenant satisfies 
certain requirements.  

Until recently, covenants not to 
compete in employment contracts 
were governed by common law.  Un-
der that common law, restrictive cov-
enants were “disfavored” and strictly 
construed against the employer.1  
Nevertheless, a covenant not to com-
pete would be enforced if the cov-
enant: 
1. was not greater than necessary to 
protect the employer in some legiti-
mate business interest; 
2. was not unduly harsh and oppres-
sive to the employee; and
3. was not injurious to the public.2  

To determine whether a cov-
enant not to compete was enforce-
able, courts would generally look to 
whether the covenant contained a 
reasonable geographic and duration-
al scope and whether it was no more 
restrictive than necessary to protect 
the employer’s legitimate business 
interests.

In 2008, the Idaho Legislature 
enacted Idaho Code §  44-2701, et 
seq. (the “Non-Compete Statute”).  
The Non-Compete Statute provides 
that a “key employee” may enter into 
a covenant not to compete “if the 
agreement or covenant is reasonable 
as to its duration, geographical area, 
type of employment or line of busi-
ness, and does not impose a greater 
restraint than is reasonably necessary 
to protect the employer’s legitimate 
business interests….”3

For the most part, the Non-Com-
pete Statute codifies the common 
law rules and does not drastically 
alter the enforceability of covenants 
not to compete.  Instead, the Non-
Compete Statute creates several pre-
sumptions, including: 
1. A presumption the duration is 
reasonable if it is for a period of 18 
months or less after the termination 
of employment.4  
2. A presumption of geographic 
reasonableness if the covenant “is 
restricted to the geographic areas in 
which the key employee or key in-
dependent contractor provided ser-
vices or had a significant presence or 
influence.”5  

Finally, the Non-Compete Stat-
ute expressly authorizes (and, in fact, 
purports to instruct) courts to “blue-
pencil” covenants not to compete to 
the extent that they are overbroad:

G
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The key to a breach of fiduciary duty claim is timing.   
An employee owes a fiduciary duty of loyalty  

only to a current employer. 

To the extent any such agreement 
or covenant is found to be unrea-
sonable in any respect, a court shall 
limit or modify the agreement or 
covenant as it shall determine neces-
sary to reflect the intent of the par-
ties and render it reasonable in light 
of the circumstances in which it was 
made and specifically enforce the 
agreement or covenant as limited or 
modified. 6

Covenants not to compete and 
other restrictive covenants limit 
an employee’s ability to work for a 
new employer.  Moreover, the new 
employer may be held liable for tor-
tious interference with contract if it 
hires employees whom it knows are 
subject to restrictive covenants.7  No-
tably, the act of “luring” a competi-
tor’s employee is not a required ele-
ment of an intentional interference 
cause of action.  In other words, it 
does not matter whether a company 
actively solicits the competitor’s em-
ployee or whether the competitor’s 
employee applies without solicita-
tion.  Knowingly employing an in-
dividual in violation of a restrictive 
covenant is enough to create poten-
tial liability.8

Misappropriation of trade secrets

Employers face potential liability 
under the Idaho Trade Secrets Act9 
when they hire an employee with 
access to a competitor’s trade se-
crets.  Trade secret misappropriation 
occurs when there is an “[a]cquisi-
tion of a trade secret of another by 
a person who knows or has reason 
to know that the trade secret was 
acquired by improper means.”10 Al-
ternatively, misappropriation occurs 
where there has been a “[d]isclosure 
or use of a trade secret of another 
without express or implied consent 
by a person who . . . [a]t the time of 
disclosure or use, knew or had reason 
to know that his knowledge of the 
trade secret was . . . [d]erived from or 

through a person who owed a duty 
to the person seeking relief to main-
tain its secrecy or limit its use.”11

The Idaho Supreme Court has 
held that the mere hiring of a com-
petitor’s employee, absent other 
facts, does not constitute misappro-
priation of trade secrets.   “An em-
ployee will naturally take with her 
to a new company the skills, train-
ing, and knowledge she has acquired 
from her time with her previous 
employer.”12   This basic transfer of 
information does not violate the 
Idaho Trade Secrets Act.  However, 
misappropriation occurs where an 
employee takes a former employer’s 
real trade secrets to a new employer.  
Idaho Courts have recognized that 
customer lists and other customer 
data may be protected as trade se-
crets.13  Marketing data, strategic 
plans, pricing models and other pro-
prietary information may also be 
protected as trade secrets.14  

It is easy to see how hiring a 
competitor’s employees may result 
in liability for trade secret misap-
propriation.  If an employee leaves 
a former employer with customer 
lists, pricing information or other 
trade secret information and then 
uses that information on behalf of 
a new employer, both the employee 
and the new employer run a serious 
risk of liability for misappropriation 
of trade secrets.

Computer Fraud and Abuse Act

The Computer Fraud and Abuse 
Act (the CFAA)15 is a criminal stat-
ute that provides a civil cause of ac-
tion for anyone whose computer 
system or network has been accessed 
“without authorization” or “exceed-
ing authorized access.”  Although 
traditionally thought of as a form 
of relief for those who fall victim to 
computer “hackers,” the CFAA has 
been increasingly used in litigation 
between employers and employees.  
As one court explained, “[e]mploy-
ers … are increasingly taking advan-
tage of the CFAA’s civil remedies to 
sue former employees and their new 
companies who seek a competitive 
edge through wrongful use of infor-
mation from the former employer’s 
computer system.”16

The typical fact pattern involves a 
departing employee who, just prior 
to the termination of employment, 
copies confidential business infor-
mation from an employer’s com-
puter systems. This copying is often 
done by using a portable USB device, 
by emailing the electronic informa-
tion to a personal email account, or 
by logging into a password protected 
computer system. 

The CFAA is a relatively new stat-
ute and the case law interpreting it is 
still developing.  Several courts have 
held, however, that employees who 
access their employer’s computers to 
copy business information for their 
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Under Idaho’s new  
Non-Compete Statute, 

 a court may enforce a modified 
version of a covenant not to  
compete even if it would be  

unenforceable as written. 

own personal benefit or the benefit 
of a competitor act without autho-
rization or exceed authorization 
within the meaning of the CFAA.17  
If a hiring employer encourages pro-
spective employees to access another 
employer’s computer system for the 
benefit of the hiring employer, both 
the employee and the hiring em-
ployer face potential liability under 
the CFAA.  

Inducing breach of fiduciary duties

All employees owe a fiduciary 
duty of loyalty to their current em-
ployer. This duty of loyalty includes 
a duty not to compete with the em-
ployer during the employment re-
lationship, even in the absence of a 
covenant not to compete.  The em-
ployee must act solely for the benefit 
of the employer in matters within 
the scope of his employment. In gen-
eral, the employee must not engage 
in conduct that is adverse to the in-
terests of the employer.18 

For example, an employee 
breaches the duty of loyalty by so-
liciting customers for a competing 
business.19  An employee similarly 
breaches the duty of loyalty by nego-
tiating with co-workers for the pur-
pose of hiring them away to a com-
petitor with whom the employee has 
arranged for his own employment.20  

The key to a breach of fiduciary 
duty claim is timing.  An employee 
owes a fiduciary duty of loyalty only 
to a current employer.  The law dis-
tinguishes between solicitation by 
a current employee during the em-
ployment relationship and solicita-
tion after the employment has been 
terminated.  Absent a covenant not 
to compete or violation of some oth-
er statute or duty, an employee can 
compete with a former employer 
once the employment relationship 
has ended.21  

Liability for breach of fiduciary 
duty may also extend to the hiring 

employer.  If a hiring employer en-
courages or assists an employee in 
soliciting the customers or co-work-
ers of the employee’s current em-
ployer, that hiring employer may po-
tentially be liable under a theory of 
inducing breach of fiduciary duties.

Tips for minimizing risk when  
hiring a competitor’s employees

As set forth above, hiring a com-
petitor’s employees comes with 
considerable risk.  But, companies 
hiring a competitor’s employees can 
reduce that risk by following a few 
basic steps:  

contract a representation that the 
new employee is not aware of any re-
strictive covenant inconsistent with 
his new employment.

Carefully review restrictive cov-
enants.  If an applicant is subject to 
a restrictive covenant, that restric-
tive covenant should be carefully 
reviewed for enforceability.  While 
the enforceability of a restrictive cov-
enant is often not a black and white 
issue, an experienced employment 
lawyer should be able to help an em-
ployer assess the likelihood that the 
covenant would be enforced.  Keep 
in mind that, under Idaho’s new 
Non-Compete Statute, a court may 
enforce a modified version of a cove-
nant not to compete even if it would 
be unenforceable as written.  After 
analyzing the scope and enforceabil-
ity of a covenant not to compete, the 
company should be able to make a 
good business decision as to wheth-
er hiring the applicant is worth the 
risk.  

Instruct new hires to take noth-
ing with them.  Employers are most 
likely to resort to litigation when 
they believe an employee has taken 
trade secrets or other confidential in-
formation to a competing employer.  
Accordingly, a new hire should be 
instructed not to take anything with 
him when he leaves a prior employ-
er.  Specifically, the new hire should 
be instructed 
1. to take no paper documents; 
2. to return all company property, 
including laptops, cell phones and 
electronic storage devices before 
leaving; 
3. not to retain or forward company 
e-mails or other electronically stored 
information.

Instruct new hires to leave on good 
terms.  Litigation is often driven by 
emotion.  Accordingly, a new hire 
should be instructed not to say or 
do anything that would increase a 
competitor’s motivation to litigate.  

Ask about restrictive covenants.  
Prior to hiring a competitor’s em-
ployee, an employer should know 
whether that employee is subject to 
a restrictive covenant.  What is the 
best way to find out that informa-
tion?  Just ask the applicant!  If an 
applicant is unsure, ask the applicant 
to check any offer letters or other 
employment contracts.  

Document the absence of restric-
tive covenants.  If an applicant states 
that he is not subject to a restrictive 
covenant, put that representation in 
writing.  If the company uses em-
ployment contracts, include in the 
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The new hire should be instructed 
to give appropriate notice, to refrain 
from bad-mouthing the former em-
ployer and to refrain from announc-
ing any intention to compete.  The 
new hire should be instructed not 
to solicit co-workers or contact cus-
tomers while still employed by the 
competitor.

There will always be some risk 
associated with hiring a competi-
tor’s employees.  However, following 
these proactive steps will minimize 
an employer’s risk of liability.  At the 
very least, a company that follows 
these steps will be able to make edu-
cated hiring decisions and will be in 
the best position possible to defend 
itself against legal claims by a com-
petitor.
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FMLA Amendments to Affect Military Families and Airline Flight Crews
Thaddeus J. O’Sullivan   

For military members and their families, the 2013 Amendments  
affect both “qualifying exigency” leave relating to a military member’s 
active duty or impending call to duty, and leave to care for a covered 

military member with a serious injury or illness.  

n March 2013, the Department 
of Labor (DOL) issued new ad-
ministrative rules in response 
to recent statutory changes to 
the Family and Medical Leave 

Act of 1993 (FMLA) affecting FMLA 
leave for military families and air-
line flight crews. The FMLA seeks 
to balance employers’ needs with 
the needs of their employees to take 
reasonable time away from work for 
family and medical reasons without 
risking their jobs.1 

In particular, the FMLA requires 
covered employers to provide eligi-
ble employees with up to 12 weeks 
off work during any 12-month peri-
od for (1) the birth, adoption, or fos-
ter care placement of a child; (2) the 
care of a spouse, child, or parent with 
a serious health condition; (3) the 
employee’s own serious health con-
dition affecting the employee’s abil-
ity to do their job; and (4) a “qualify-
ing exigency” relating to the covered 
active duty in the Armed Forces of 
the employee’s spouse, child, or par-
ent.2 The FMLA provides eligible 
family members an additional 14 
weeks of leave (26 weeks total during 
a 12-month period) to care for a cov-
ered member of the Armed Forces 
with a serious injury or illness.3  The 
FMLA’s enforcement provisions en-
courage compliance and discourage 
retaliation against employees exer-
cising their FMLA rights.4  

DOL issues regulations regarding 
the administration, application, and 
enforcement of the rights established 
by the FMLA.5  On February 6, 2013, 
DOL published a Final Rule to im-
plement amendments to the FMLA 
made by the National Defense Au-
thorization Act for Fiscal Year 2010 
and the Airline Flight Crew Techni-

cal Corrections Act.6  The February 
6, 2013 Final Rule included several 
amendments to the existing FMLA 
regulations that became effective 
March 8, 2013 (2013 Amendments).7  

The 2013 amendments reflect the 
unique challenges faced by members 
of the military and their families, and 
create a new method to determine 
eligibility and calculate leave for 
airline flight crew employees.8  For 
military members and their families, 
the 2013 Amendments affect both 
“qualifying exigency” leave relating 
to a military member’s active duty or 
impending call to duty, and leave to 
care for a covered military member 
with a serious injury or illness.  This 
article is intended to summarize the 
2013 Amendments and provide cita-
tion to the primary source.

3Xs the time off for rest and  
recuperation and a new parental  
care qualifying exigency

The FMLA entitles an eligible 
employee who is the spouse, son, 
daughter, or parent of a military 
member on “covered active duty” to 
take leave required by a “qualifying 
exigency” arising out of the military 
member’s “covered active duty (or 
[notification] of an impending call 
or order to covered active duty) in 
the Armed Forces.”9  The FMLA does 

not define “qualifying exigency,” but 
tasks the Secretary of Labor to de-
fine what constitutes a “qualifying 
exigency.”10  

Prior to March 8, 2013, the regu-
lations defined “qualifying exigen-
cies” as the following: (1) issues 
arising when the military member 
receives seven or less days’ notice 
prior to deployment; (2) attendance 
at defined military events and re-
lated activities; (3) time needed to 
make arrangements for alternative 
childcare; (4) time needed to make 
pre- and post-active duty financial 
and legal arrangements; (5) atten-
dance at counseling necessitated by 
the active duty; (6) up to five days 
off to spend with a military mem-
ber on “short-term, temporary, rest 
and recuperation leave during the 
period of deployment”; (7) to attend 
to post-deployment activities; and 
(8) other active-duty-related activi-
ties that the employee and employer 
agree qualify as exigencies.11

The 2013 Amendments include 
an additional “qualifying exigen-
cy” for parental care leave and two 
changes related to the “rest and re-
cuperation” exigency.12  The leave 
time allowed for the “rest and recu-
peration” exigency is increased from 
five to 15 days;13 and the allowable 
certification for exigency leave now 
includes “Rest and Recuperation 

I
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orders” and other documentation 
indicating the dates of the Rest and 
Recuperation leave.14  

The new parental care “qualifying 
exigency” allows eligible employees 
to take leave to provide immediate 
care, arrange for alternative care, and 
attend to other issues related to care 
for a military member’s parent who 
is incapable of self-care.15  The need 
for leave must be necessitated by the 
military member’s “covered active 
duty or call to covered active duty 
status” and the person requesting 
leave must be the parent, spouse, or 
child of the military member.16   

For qualifying exigency leave,  
“covered military member”  
is now “military member” on  
“covered active duty” 

The 2013 Amendments include 
changes related to eligibility to take 
“qualifying exigency” leave. The pri-
or “covered military member” dis-
tinction is replaced with “military 
member” or “covered active duty.”17 
Members of the National Guard and 
Reserves “on covered active duty or 
call to covered active duty status” are 
now included as “covered service-
members” for qualifying exigency 
leave eligibility purposes.18  How-
ever, qualifying exigency leave eligi-
bility now requires deployment in 
a foreign country for all military 
members.19   

Military caregiver leave is now  
available to care for “covered  
veterans”

The FMLA also allows eligible 
employees to take up to 26 weeks 
of leave during a 12-month period 
“to care for a covered service mem-
ber with a serious injury or illness.”20  
Unlike qualifying exigency leave, the 
“covered servicemember” with a seri-
ous injury or illness need not be on 

“covered active duty” for the employ-
ee to be eligible for FMLA leave.21  

Military caregiver leave was pre-
viously limited to care for a current 
member of the “Armed Forces, the 
National Guard or Reserves.”22  As of 
March 8, 2013, “covered servicemem-
ber” now includes “covered veter-
ans.”23 A “covered veteran” is “an indi-
vidual discharged or released under 
conditions other than dishonorable 
at any time during the five-year peri-
od prior to the first date the eligible 
employee takes leave to care for the 
covered veteran.”24  The leave must 
commence, but need not conclude, 
during the five-year period.25  If the 
veteran was discharged or released 
prior to March 8, 2013, then the pe-
riod of October 28, 2009 through 
March 8, 2013 does not count to-
wards the five-year calculation.26    

“Serious injury or illness” in relation 
to military caregiver leave now  
includes aggravation of pre-active 
duty injuries and illnesses 

The 2013 Amendments expand 
the definition of “serious injury or 
illness” for current servicemembers 
and include a separate “serious in-
jury or illness” definition for covered 
veterans.27  For current servicemem-
bers, “serious injury or illness,” now 
includes pre-active duty injuries and 
illnesses that are “aggravated in the 
line of duty on active duty” and “may 

render the member medically unfit 
to perform the duties of the mem-
ber’s office, grade, rank or rating.”28  

For covered veterans, “serious 
injury and illness” includes injuries 
and illnesses incurred “in the line of 
duty on active duty” and pre-active 
duty injuries and illnesses aggra-
vated “in the line of active duty on 
active duty.”  The serious injury and 
illness is covered whether it mani-
fested itself during or after the pe-
riod of active duty, 29 but must: 
l Render the covered veteran unable 
to perform the duties of their military 
position; or
l Resulted in a U.S. Department of 
Veterans Affairs Service-Related Dis-
ability Rating of 50% or greater; or
l Substantially impair the covered 
veteran’s ability to obtain or maintain 
a “substantially gainful occupation”; 
or
l The basis for the covered veteran’s 
enrollment in the Department of Vet-
erans Affairs Program of Comprehen-
sive Assistance for Family Caregiv-
ers.30 

Changes to certification requirements 
for leave taken to care for a covered 
servicemember

Prior to the 2013 Amendments, 
the health care providers authorized 
to complete certifications for leave 

  

Military caregiver leave was previously limited to care for a current  
member of the “Armed Forces, the National Guard or Reserves.”22   

As of March 8, 2013, “covered servicemember”  
now includes “covered veterans.”23
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taken to care for a covered service-
member were limited to providers 
affiliated with the Department of 
Defense (DOD), the Department 
of Veterans Affairs (VA), and TRI-
CARE.31 The 2013 Amendments 
expand the list of authorized health 
care providers meeting the “health 
care provider” definition in 29 U.S.C. 
Section 825.125.32 However, if the 
employee relies on a certification 
from a provider who is not affiliated 
with the DOD, VA, or TRICARE, the 
employer may request a second or 
third opinion.33 

The addition of covered veterans 
in the “covered servicemember” defi-
nition necessitated changes to detail 
the certification required when the 
employee seeks leave to care for a 
covered veteran. For employees seek-
ing leave to care for servicemembers 
enrolled in the Department of Veter-
ans Affairs Program of Comprehen-
sive Assistance for Family Caregivers 
(VAPCAFC), documentation dem-
onstrating enrollment is sufficient 
certification of the servicemember’s 
serious injury or illness.34 That is the 
case even if the employee is not the 
caregiver named in the documenta-
tion.35 However, the employer may 
request additional information re-
garding the servicemember’s dis-
charge date and status; and confir-
mation of the employee’s familial 
relationship to the servicemember.36 

With regard to health care pro-
vider certifications for leave taken to 
care for a covered veteran, the certifi-
cation must include medical facts es-
tablishing that the injury or illness:
l Renders the covered veteran un-
able to perform the duties of their 
military position; or
l Resulted in a U.S. Department of 
Veterans Affairs Service-Related Dis-
ability Rating of 50% or greater; or
l Substantially impairs the covered 
veteran’s ability to obtain or main-

tain a “substantially gainful occupa-
tion”; or
l Is the basis for the covered veter-
an’s enrollment in VAPCAFC. 37  

Furthermore, for all employees 
seeking leave to care for a covered 
veteran, the employer may request 
information regarding when the ser-
vicemember was separated from the 
military, whether the discharge was 
dishonorable, and related military-
issued documentation.38 

New rules relating to airline 
 flight crew employees

On December 21, 2009, the Air-
line Flight Crew Technical Correc-

leave taken; and (4) establishing spe-
cial record keeping requirements.41 

2013 clarifications 

The 2013 Amendments included 
clarifications to the existing regula-
tions:
l For purposes of determining 
whether an employee has been 
employed for the requisite twelve 
months, all military members, 
whether active duty or reserve, who 
miss work due to Uniformed Servic-
es Employment and Reemployment 
Rights Act (“USERRA”) covered 
military service, are entitled credit 
for the period of employment pre-
ceding the USERRA break.42   
l For tracking intermittent FMLA 
leave, leave must be tracked by the 
shortest period used to track other 
leave (and no greater than an hour); 
an employer cannot require an em-
ployee to take more leave than nec-
essary; and an employer may only 
reduce the employee’s leave entitle-
ment by the amount of leave actu-
ally taken.43 
l The 2013 Amendments emphasize 
the limitations of the physical im-
possibility exception to intermittent 
leave entitlement and the employer’s 
obligation to return the employee to 
the same or similar position after the 
FMLA leave concludes.44

l The confidentiality requirements 
of the Genetic Information Nondis-
crimination Act of 2008 apply to the 
employer’s FMLA-leave related re-
cords.45

Conclusion

The employer’s FMLA obliga-
tions continue to evolve. The grow-
ing complexity and changes place a 
significant administrative burden on 
employers.  However, the March 8, 

  

The growing complexity and 
changes place a significant  
administrative burden on  

employers.  However, the March 
8, 2013 Amendments promote 
the FMLA’s attempt to balance 

the needs of employers and  
employees.  

tions Act amended FLMA’s “eligible 
employee” definition (§ 101(2)) to 
include special provisions for Air-
line Flight Crews.39  In response, 
the Department of Labor replaced 
the prior Subpart H, “Definitions,” 
with “Definitions Special Rules Ap-
plicable to Airline Flight Crew Em-
ployees,” § 825.800 - .803.40  The new 
Subpart H includes rules: (1) for 
determining the flight crew employ-
ee’s hours of service; (2) setting the 
amount of leave available to flight 
crew employees; (3) for calculating 
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2013 Amendments promote the FM-
LA’s attempt to balance the needs of 
employers and employees.  Members 
of the National Guard and the Re-
serves called to active duty in a for-
eign country, and their families, face 
particular challenges as they juggle 
their “civilian” obligations with their 
military obligations.

The 2013 Amendments recog-
nize these challenges by expanding 
the availability of qualifying exigen-
cy leave generally and increasing the 
number of days available to family 
members while the military mem-
ber is home for rest and recupera-
tion leave.  The expansion of mili-
tary caregiver leave to veterans and 
inclusion or injuries and illnesses 
aggravated during active duty reflect 
the sacrifices made by active duty 
members and veterans and the fam-
ily members that care for them. 

Finally, the amendments relat-
ing to flight crew members seek to 
ensure those individuals enjoy the 
FMLA’s protections. While these 
amendments potentially place ad-
ditional burdens on employers, they 
also provide some clarification.  In 
addition, the amendments regarding 
leave documentation and the limita-
tion of exigency leave to active duty 
in a foreign country acknowledge 
the needs of employers.    
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The 2013 Amendments recognize these challenges by expanding 
 the availability of qualifying exigency leave generally and increasing 
 the number of days available to family members while the military 

member is home for rest and recuperation leave.
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Idaho’s current system creates a patchwork of laws that leaves  
employees vulnerable to discrimination and employers vulnerable 

to conflicting and constantly changing standards.

here is no comprehen-
sive legislation in Idaho 
to protect an individual 
from employment-related 
discrimination based on 

the individual’s sexual orientation 
or gender identity.  In the wake of 
Idaho’s failure to enact such protec-
tions, individual cities in Idaho have 
undertaken the task of providing 
these protections.  Paired with recent 
federal decisions from the United 
States Supreme Court and the Equal 
Employment Opportunity Commis-
sion (EEOC), employers and em-
ployees are left in the dark as to what 
is protected, when it is protected, 
and where it is protected.  Idaho’s 
current system creates a patchwork 
of laws that leaves employees vulner-
able to discrimination and employ-
ers vulnerable to conflicting and 
constantly changing standards.

This article will discuss develop-
ments in federal laws that employ-
ers and employees should be aware 
of, the nuances of the individual 
city ordinances that provide protec-
tions for lesbian, gay, bisexual, and 
transgender (LGBT) individuals, and 
pending legislation and lawsuits that 
could change the face of any future 
analysis.

Federal employment laws  
affecting LGBT individuals

Two major developments have 
occurred recently on the federal 
landscape that affects LGBT individ-
uals as employees and their employ-
ers.  These developments include 
the EEOC’s decision to expand sex 
discrimination claims under Title 
VII to include discrimination based 
on gender identity and the United 
States Supreme Court’s partial re-

peal of the Defense of Marriage Act 
(DOMA).

Title VII protections for  
transgender individuals

The first big federal employment 
law development for transgender 
individuals was handed down by 
the EEOC in April 2012 in Macy v. 
Holder.1  For the first time, the EEOC 
clearly decided that discrimination 
against a transgender individual was 
a form of discrimination on the ba-
sis of sex and constituted “gender ste-
reotyping” under Title VII.  

In 2010, Mia Macy, a transgender 
woman, was working as a police de-
tective and still presenting as a man 
when she applied for a position at 
the Bureau of Alcohol, Tobacco, Fire-
arms and Explosives Walnut Creek 
laboratory. Ms. Macy was indisput-
ably well qualified for the position.  
At the beginning of 2011, Ms. Macy 
had two telephone conversations 
with the director.  In both conver-
sations Macy presented herself as a 
man (she had not transitioned to a 
woman yet) and the director indi-
cated to Ms. Macy that the position 
was hers as long as she passed her 
background check. During her back-
ground check, Ms. Macy informed 
the company performing the check 
that she was transitioning from male 

to female and would start living as 
a woman by the time she began her 
new position.  About a week later, 
Ms. Macy was informed that the po-
sition at Walnut Creek was no lon-
ger available due to budget cuts.2 Ms. 
Macy later discovered the position 
was not cut but instead was given to 
a man. 

Thereafter, Ms. Macy filed an EEO 
complaint with the Bureau. The Bu-
reau informed her that it would not 
process her claim of discrimination 
based on gender identity or trans-
gender status under Title VII, and 
thus those claims could not be adju-
dicated before the EEOC.3  Ms. Macy 
appealed this decision to the EEOC 
and the EEOC accepted the appeal 
to address confusion with a “recur-
ring legal issue.”4

The EEOC’s decision in Macy 
clarified that, at least for the EEOC, 
“claims of discrimination based on 
transgender status, also referred to 
as claims of discrimination based on 
gender identity, are cognizable under 
Title VII’s sex discrimination prohi-
bition.”5 Through Macy, the EEOC 
has made it clear that it does not 
matter if a claim is brought as gen-
der stereotyping or as sex discrimina-
tion because discrimination against 
a transgender individual because of 
his/her status/identity is protected 
by Title VII. 6  Through Macy, the 

T
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In the wake of the Windsor decision, federal agencies have issued  
guidance on how they will apply the decision and extend federal  

benefits to same-sex couples. 

EEOC clarified that it is irrelevant 
whether the discrimination claim is 
based on gender stereotyping or sex 
discrimination because it is the indi-
vidual’s gender identity/status that is 
protected by Title VII.

The Macy decision has a mean-
ingful impact on Idaho employers 
and employees.  Although, there is 
no indication yet whether the fed-
eral courts will uphold the EEOC’s 
determination, the decision is bind-
ing on all Idaho employers as it re-
lates to the EEOC’s investigation of 
claims within its jurisdiction.  Macy 
also indicates the EEOC’s intent to 
investigate charges of sex discrimi-
nation based on transgender status 
or gender identity under Title VII.  
Therefore, it would be unwise for 
Idaho employers to ignore the Macy 
analysis, even absent Idaho law.  Ida-
ho employers should not engage in 
any discriminatory acts because of 
an employee’s gender identity.

Partial repeal of DOMA

On June 26, 2013, the Supreme 
Court handed down a historic deci-
sion in United States v. Windsor.7  In 
the 5-4 decision, the Court declared 
that the DOMA definition of “mar-
riage” and “spouse” was unconstitu-
tional as a deprivation of liberty un-
der the Fifth Amendment.8  

Edith Windsor and Thea Spyer, 
both New York residents, were to-
gether for 40 years before they le-
gally married as a same-sex couple in 
2007.9 Ms. Spyer died in 2009 and left 
her entire estate to her wife, Edith. 
Ms. Windsor was unable to claim the 
estate tax exemption for surviving 
spouses because of DOMA’s defini-
tions of “marriage” and “spouse.”10

Congress enacted DOMA in 1996 
in anticipation of some states mov-
ing to legalize marriage for same-sex 
couples.11 DOMA had two opera-
tive sections: (1) Section 2, not ad-
dressed in Windsor, which permits 
states to refuse to recognize same-sex 

marriages performed in other juris-
dictions; and (2) Section 3, which 
defined “marriage” as between one 
man and one woman, and “spouse” 
as “a person of the opposite sex who 
is a husband or wife.” 12 The Section 3 
definitions apply to “over 1,000 fed-
eral laws in which marital or spousal 
status is addressed as a matter of fed-
eral law[.]”.13

In its opinion, the Supreme Court 
held that there is no rational basis 
for the federal government to deny 
benefits to lawfully married same-
sex couples.   A majority of the Court 
concluded that Section 3 of DOMA 
violated the equal protection clause 
and was unconstitutional, leaving 
only Section 2 of the Act in affect.14

Windsor’s effect on federal  
benefits programs

The Windsor decision affects the 
application of some of the “over 
1,000 federal laws” referenced in the 
decision.  In the wake of the Wind-
sor decision, federal agencies have is-
sued guidance on how they will ap-
ply the decision and extend federal 
benefits to same-sex couples. Two ap-
proaches have emerged so far for fed-
eral agencies to determine if spousal/
marital benefits or protections apply 
to a same-sex couple: (1) the “place 
of residence” rule; and (2) the “place 
of celebration rule.”  The “place of 
residence rule” recognizes same-sex 
marriages and spouses only in states 
where the marriage is legally recog-

nized. The “place of celebration” rule 
recognizes legal same-sex marriages 
if the marriage was performed le-
gally in any state even if the couple 
resides in a state that does not recog-
nize same-sex marriage. 15

Idaho employees and employers 
must be familiar with any agency 
that applies the “place of celebra-
tion rule” because it means that any 
same-sex marriage legally performed 
in any jurisdiction will now be con-
sidered a marriage for purposes of 
that agency’s benefit program.  For 
example, if a lesbian couple residing 
in Idaho marries legally in Wash-
ington under Washington law, their 
employers will need to treat their 
marriage the same as an opposite sex 
marriage under federal laws using 
the “place of celebration” rule.  The 
“place of residence” rule does not ap-
ply to Idaho employers because, as 
discussed below, Idaho does not rec-
ognize same-sex marriage.

In August 2013, the IRS an-
nounced it will be applying the 
“place of celebration rule” for federal 
tax purposes.16 In September, the 
Department of Labor’s Employee 
Benefits Security Administration 
(EBSA) announced that it will also 
apply the “place of celebration” rule 
to provisions of the Employee Re-
tirement Income Security Act of 
1974 (ERISA).17  This means that for 
federal tax and ERISA purposes, le-
gally married same-sex couples will 
be treated the same as legally mar-
ried opposite sex couples.
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Each of these cities has taken a 
different approach to each aspect 

of these protections from the 
breadth of the protection,  the 

exceptions where the code does 
not apply, the process for filing 
and investigating a complaint, 

and the consequences for  
violating the city’s code. 

Although these two agencies 
have provided clarity, there are sev-
eral other federal agencies that have 
not determined how they will ap-
ply benefits post-Windsor.  Impor-
tantly for employment attorneys, the 
DOL has not provided guidance as 
it relates to the Family and Medical 
Leave Act (FMLA).  By default, the 
“place of residence” rule, which was 
the pre-Windsor rule, still applies to 
the FMLA.18  For Idaho employers 
this means that currently there is 
no change in the application of the 
FMLA post-Windsor; however if the 
DOL issues updated guidance and 
changes the application to the “place 
of celebration” rule, then Idaho em-
ployers will need to change their 
internal policies accordingly.  Given 
that the DOL has chosen the “place 
of celebration” rule for ERISA pur-
poses, it is likely that the DOL will 
provide similar guidance for the 
FMLA and employers should be pre-
pared.

The post-Windsor changes in fed-
eral law have not fully taken form 
and more changes are likely on the 
horizon.  For this reason, Idaho em-
ployers need to remain cognizant of 
any changes that will affect their em-
ployees and respond accordingly.

Seven Idaho cities take a proactive 
approach to eliminate “legal”  
discrimination

To further complicate the patch-
work of LGBT employment laws in 
Idaho, seven Idaho cities have added 
protections for LGBT individuals to 
protect against discrimination and 
retaliation and to provide those in-
dividuals with equal opportunity in 
various areas ranging from housing 
to use of public accommodations.19  
Each of these cities has taken a differ-
ent approach to each aspect of these 
protections from the breadth of the 
protection,  the exceptions where the 
code does not apply, the process for 
filing and investigating a complaint, 

and the consequences for violating 
the city’s code.    A brief overview of 
the codes shows that there is no con-
sensus between these seven cities as 
to how these claims should be han-
dled, investigated, penalized, or even 
what precisely should be protected.

Boise20 was the second city in 
Idaho to enact legislation protect-
ing sexual orientation and gender 
identity/expression and has provided 
a framework for the most popular 
model among other cities with simi-
lar codes.21  Moscow 22 and Coeur 
d’Alene 23 followed a format similar 
to Boise’s code.  These codes provide 

prosecutor and must be filed within 
180 days of the alleged violated.

Both Ketchum and Sandpoint 
offer similar protections to Boise, 
but have different “exceptions” pro-
visions.  Ketchum’s code has addi-
tional language stating that the code 
will be construed in a manner con-
sistent with the First Amendment 
whereas Sandpoint has a narrower 
“exception provision,” which limits 
the application of the code to reli-
gious organizations, corporations, 
associations, or groups.  The most re-
markable difference with these city 
codes compared to Boise’s is that 
they both take an approach similar 
to the investigative structure of the 
Idaho Human Rights Commission. 
Sandpoint26 and Ketchum27 have 
each created a “Human Relations 
Review Board” to investigate, review 
complaints, encourage mediation, 
and render findings as to whether a 
misdemeanor prosecution should be 
sought.  The complaint must be filed 
with the city clerk’s office within 90 
days of the alleged discrimination 
or retaliation.  The three-member 
Human Relations Review Board 
will then review the complaint and 
request a response from the alleged 
violating party within 30 days.  The 
Board then invites the parties to me-
diate the claims.  The claim is only 
investigated if mediation fails; after 
the investigation, the Board issues 
findings and, if “cause” is found, re-
fers the matter to the prosecutor to 
pursue “civil, equitable, or criminal 
remedies.”  

Idaho Falls28, provides for equal 
opportunity and prohibits acts of 
discrimination and retaliation only 
in employment and housing.  No-
tably absent from the protections 
provided in Idaho Falls are the areas 
of public accommodation and com-
mercial property.  The exceptions to 
the code are similar to the City of 
Boise, with the addition that it does 
not apply to businesses with fewer 
than five employees.  A complaint 

equal opportunity for employment, 
housing, commercial property, and 
the use of public accommodations; 
and prohibit discrimination based 
on sexual orientation and gender 
identity/expression.  They do not 
apply to religious organizations, an 
organization’s rights of expressive as-
sociation,24 the state or federal gov-
ernment, or the rental of a home in 
some instances.  A violation of the 
code is a misdemeanor, punishable 
by up to six months in jail and a 
$1000 fine, which is subject to reduc-
tion if the person engages in correc-
tive action.25  A complaint for viola-
tion of the code is filed with the city 
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Employers are vulnerable because they are subject to differing  
requirements depending on where facilities are geographically located.  

Employees are vulnerable because the protections  
are neither uniform nor statewide.

must be filed with an unspecified 
agency within 180 days.  The first of-
fense is considered an infraction and 
the second offense within five years 
is punishable as a misdemeanor.  
Any fine may be reduced if the per-
son engages in corrective action.

Finally, Pocatello29 is also similar 
to Boise’s, but provides an expansive 
list of exceptions for various reli-
gious organizations.  These include 
exempting religious organizations 
from the provisions of the code ap-
plicable to the restriction of mem-
bership, attendance at service, or use 
of facilities.  It also expressly states 
that the segregation of bathrooms 
or locker rooms by gender is not a 
violation of the code.  Its penalty 
and reporting provisions are similar 
to the City of Boise; however, filing a 
false report in Pocatello is listed as a 
separate prosecutable misdemeanor.  
If an alleged violation occurs, the 
city prosecutor will encourage me-
diation prior to prosecution and the 
city will pay the first $250 of media-
tion fees.

These seven different codes, pro-
viding different protections, differ-
ent exceptions, different reporting 
and investigatory processes and con-
sequences ranging from civil, crimi-
nal, or equitable remedies, leave both 
employers and employees without 
concrete guidance.  Employers are 
vulnerable because they are subject 
to differing requirements depending 
on where facilities are geographical-
ly located.  Employees are vulnerable 
because the protections are neither 
uniform nor statewide.

Protections for LGBT individuals  
are a moving target — cases and  
legislation that may change the 
analysis

In addition to this assortment 
of recent federal and city develop-
ments as it relates to LGBT individu-
als, there are even more changes that 
could come. 

Federal legislation to watch: The  
Employment Non-Discrimination Act

The Employment Non-Discrimi-
nation Act (ENDA) is federal legis-
lation to protect against acts of dis-
crimination on the basis of sexual 
orientation or gender identity by 
employers.30  ENDA, or versions of 
it, have been introduced on a regu-
lar basis since 1994.  Although it is 
not anticipated that ENDA will be 
enacted this session due to the Re-
publican-controlled House of Rep-
resentatives, which generally takes 
a more conservative view on issues 
like same-sex marriage and protec-
tions for LGBT individuals, ENDA 
did pass the Senate in November, 
which is the first time it has been 
voted on in the Senate since 1996.  
Even though passage is not likely 
this year ENDA is on the horizon 
and has gained momentum in the 
wake of DOMA’s partial repeal.

Campaign to “add the words” to 
the Idaho Human Rights Act

For the past eight years, different 
groups have actively been working 
to amend the Idaho Human Rights 
Act to include “sexual orientation” 
and “gender identity” in its list of 
protections. More recently, “Add the 
Words,” a group of community vol-
unteers campaigning for the amend-
ment, has garnered more momen-
tum and support for the amendment 
than previously seen. Even though 
the amendment has gained support 

among Idaho residents, businesses, 
and dignitaries over the years, it is 
not likely to pass in the Idaho legis-
lature this year due to the historical 
lack of support the legislation has 
received from lawmakers.  However, 
if it does pass, the amendment will 
protect employees in Idaho from dis-
crimination in the workplace due to 
sexual orientation or gender identity 
under the Idaho Human Rights Act.

Latta v. Otter – An Idaho civil  
lawsuit seeking to recognize  
same-sex marriages in Idaho

“Marriage” in Idaho is defined as 
a civil contract between a man and 
a woman,31 which means that same-
sex marriages are not recognized in 
Idaho, even if legally performed in 
another state.32  In a lawsuit filed 
in federal court in November, four 
same-sex couples seek to have Ida-
ho’s ban on same-sex marriage over-
turned.33  The suit seeks the recogni-
tion of same-sex marriages valid in 
other states and for the issuance of 
marriage licenses to same-sex cou-
ples here in Idaho.34  Although this 
suit addresses the right to marry, it 
also alleges that laws creating a class 
of discrimination on the basis of 
sexual orientation violate the United 
States Constitution.  Therefore, the 
judicial decisions in this case should 
be closely watched for any poten-
tial applicability to the employment 
context.
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Conclusion

This complicated patchwork of 
laws has created a confusing land-
scape for employers, employees and 
attorneys alike.  As it stands now, it is 
conceivable that an Idaho employer 
could have offices in Boise and Nam-
pa, which are two cities close in prox-
imity that do not uniformly provide 
protection for LGBT individuals.  If 
a transgender employee, working 
in both the Boise and Nampa loca-
tions, feels discriminated against in 
the Nampa office, the employee may 
file an EEOC complaint, but has no 
recourse with the city of Nampa or 
the state.  However, if that individual 
feels discriminated against in Boise, 
the employee may, in addition to the 
EEOC complaint, file a complaint 
with the Boise City Prosecutor’s of-
fice.  This situation leaves the em-
ployee vulnerable to potentially ille-
gal discrimination and the employer 
vulnerable because of conflicting 
standards between city, state, and 
federal law.  

It’s clear that federal, local and 
state laws are changing and expand-
ing to provide protections for LGBT 
employees nationwide.  Many states 
are tackling the complicated piece-
meal approach by passing employ-
ment protections for LGBT residents 
through statewide legislation.  Given 
that these changes are happening, 
and more changes are likely to come, 
Idaho should undertake the task of 
enacting comprehensive legislation 
to provide LGBT protections.  With 
statewide legislation, employers will 
have clarification as to the state of 
the law, not be subjected to several 
jurisdictional standards within Ida-
ho, and have a uniform investigative 
body.  With statewide legislation, 
employees will be fully informed of 
their rights within the workplace, 
have a unified reporting system for 
claims of discrimination, and not be 
subjected to discrimination based on 
his/her sexual orientation or gender 

identity without recourse.  A proac-
tive approach gives Idaho the oppor-
tunity to shape its future rather than 
being told through federal law and 
court and administrative decisions 
how that future will look. If any les-
son can be gleaned through the last 
few years of legal changes, it is that 
the haphazard makeup of laws does 
not work for anybody.
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interest in protecting 
employees’ rights and 
fi ghting discrimina-
tion in the work-
place and within our 
communities.  She is 
licensed to practice 
in Idaho and Utah.

ALTERNATIVE DISPUTE RESOLUTION
GRANT T. BURGOYNE

Certifi ed Professional Mediator

AV Rated Civil Litigator

On State and Federal Court 
Mediator Rosters

Employment Contract Torts Commercial
Personal Injury Construction  Insurance

Mauk & Burgoyne
Offi ce: (208) 345-2654 P.O. Box 1743
Fax: (208) 345-3319 Boise, ID 83701-1743

gtb@maukburgoyne.com
www.maukburgoyne.com

It should be noted that Federal 
employees residing in Idaho with 

same-sex spouses are provided the 
same FMLA entitlements as those 

with opposite-sex spouses.

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

WORLD CLASS DEFENDERS

WORLD CLASS SKIING

SUN VALLEY SEMINAR

MARCH 7 - 8, 2014
TRIAL SCHOOL FEATURING:

 ANTHONY NATALE, KEITH BELZER, SCOTT

MCKAY, CHUCK PETERSON, IAN THOMSON,
KATE CORRIGAN AND SARA THOMAS.

For More Information:
Contact IACDL 

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com
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Family Law in a Post - Windsor Landscape
Lisa Shultz 

he US Supreme Court 
decision in WINDSOR vs. 
US,1 issued in June of 2013, 
ushered in a dynamic new 
phase of family law. The 

decision repealed Section 3 of the 
Defense of Marriage Act (DOMA),2 
which had excluded married same-
sex couples from over 1100 federal 
protections available to opposite-sex 
couples. Instantly regarded as a land-
mark decision and a victory for the 
gay rights movement, this decision 
has resulted in sudden and unprec-
edented rapid expansion in benefits 
to legally married gay couples. In 
addition, numerous pending cases 
both at the state and federal level 
promise to keep this issue front and 
center both in the mainstream me-
dia and on the legal front.

U.S. v. Windsor and the lay of the land

Prior to the recent Supreme 
Court decisions in Windsor, 12 states 
and Washington, DC recognized 
same-sex marriages. Those 12 states 
include: Massachusetts, Connecti-
cut, Iowa, Vermont, New Hampshire, 
Washington, Maine, Maryland, Dela-
ware, Minnesota, Rhode Island, and 
New York. Although afforded the 
same rights as opposite-sex married 
couples for state purposes, those liv-
ing in “pre-Windsor” marriage equal-
ity states were not treated as married 
under federal law. 

As emphasized throughout the 
majority opinion of US v. Windsor, 
this exclusion had far-reaching im-
pact with regard to over 1,100 areas 
of federal law. It meant that same-
sex couples were treated differently 
than married heterosexuals in areas 
of the law, including but not limited 
to: tax, trusts and estates, immigra-
tion law, employee benefits, social 
security benefits including Medicare 

and Medicaid allocations, property 
law, immigration and even federally 
funded education loans and grants.

As of this writing, there are now 
16 states and the District of Co-
lumbia that have adopted marriage 
equality. The most recent additions 
include New Mexico, Utah and Ha-
waii. Notably, Hawaii began an in-
dependent state challenge over two 
decades ago.  Baehr v. Miike3 was 
initiated in 1990. As the case crept 
its way through the state courts, the 
conservative legislature passed an 
amendment to the state constitution 
in 1998, which led to the dismissal of 
the case in 1999. Between the time of 
the filing of Baehr in 1990, to its dis-
missal in 1999, numerous states, in-
cluding Idaho, passed amendments 
to their constitutions to avoid being 
required to recognize same-sex mar-
riages from other states. Additional-
ly, in 1996 President Clinton signed 
DOMA into law. 

If the 1990’s could be referred to 
as the decade of limiting LGBT (les-
bian, gay, bisexual and transgender) 

rights, the new century, and particu-
larly the last four or five years culmi-
nating in Windsor and Hollingsworth4 
in 2013, can be referred to as the de-
cade of rights expansion.  This being 
said, as of the writing of this article, 
there are still 32 states that do not 
recognize marriage equality, 5 and 
28 have constitutional provisions 
that require popular votes, usually 
alongside legislative action. These 
are known as non-recognition states.

The post-Windsor landscape

Couples in states that recognize 
same-sex marriages became eligible 
for federal benefits immediately af-
ter the decision was handed down. 
However, it should be noted that, 
some of these benefits, depending 
on the agency, were conferred in a 
manner that was at times challeng-
ing. In states such as Idaho, where 
marriage equality is not yet recog-
nized, it’s not at all clear-cut as to 
who is eligible for what.6

T

Image, courtesy of The National Conference of State Legislatures

State Defense of Marriage Acts and Same-Sex Marriage Laws

           LEGEND

Defines marriage as relationship between a man and a woman

State DOMA law but allows civil unions or domestic partnership

States with statute or judicial decision allowing same sex-marriage

State with no legislation or same-sex marriage or civil unions
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As you continue your consultation, you discover that the home they live 
in is only in the name of the other spouse. What rights does your  

prospective client have in the way of property division? 

In the wake of the Supreme 
Court decision in Windsor, a melee 
of litigation has ensued. There have 
been numerous lawsuits filed by 
same-sex couples across the country 
seeking clarification on the ruling, 
from Ohio to Arkansas to Louisiana, 
and recently in Idaho,7 to list a few 
jurisdictions. Add to this the reac-
tion of many states that had already 
been considering marriage-equality 
laws, to expedite the enactment of 
similar laws, in New Mexico, New 
Jersey and Hawaii, for instance. This 
has led many couples, some who had 
been waiting decades to legally mar-
ry, whether in their own state, or if 
they live in a non-recognition state, 
to travel to the nearest or most desir-
able “equality” state. 

In order to legally solemnize their 
union, couples from non-recogni-
tion states have traveled in droves 
to states where marriage equality is 
now the law of the land. However, 
once they cross the border on their 
way home from the honeymoon, 
they are no longer legal, for state law 
purposes. 

Issues in family law

Here’s where the dynamic new 
phase of family law begins to take 
shape. Say you have a prospective 
client who comes to you to discuss 
the end of her marriage. As she de-
scribes her situation, you learn that 
her marriage is not to a person of 
the opposite sex, the ceremony took 
place in California in 2008 (pre-Prop 
8) and there are three children, two 
legally adopted by both and one, the 
eldest, is the biological child of your 
prospective client’s spouse.

If your head isn’t spinning at this 
point, you are in the minority. Many 
questions arise in this hypothetical. 
First, can they legally divorce in Ida-
ho, where they have always lived, or 
must they travel back to California?8 

Second, assuming a District Court 
Magistrate decides they have juris-
diction, how will they deal with the 
issue of custody, as to the child born 
to the one spouse, who has also al-
ways known your prospective client 
as their other parent, and also has 
always considered him or herself as 
the sibling of the two subsequently 
legally adopted children?

As you continue your consulta-
tion, you discover that the home 
they live in is only in the name of the 
other spouse. What rights does your 
prospective client have in the way 
of property division? In addition, 
your client has spent years and thou-
sands of dollars from an inheritance, 
improving the family home. Your 
prospective client does not work 
outside the home; she is a freelance 
writer and the primary caregiver for 
the children, ages 8, 6 and 4. Now 
remember, the eldest has no legally 
recognized relationship to your pro-
spective client.

And to top it all off, your pro-
spective client’s spouse is a federal 
employee and has a pension and 
other benefits that now extended 
to your prospective client after the 
Windsor decision in which section 3 
of DOMA was repealed. The other 
spouse also has a Thrift Savings Plan 
(TSP) that has grown by over $6,000, 
since DOMA was repealed and by 
over $60,000, since their marriage in 
2008.

This hypothetical is offered to 
illustrate the quagmire that awaits 
family law practitioners as marriage 
equality law evolves. Conventional 
wisdom and historical insight leads 
this author to believe that it is only 
a matter of time before all 50 states 
adopt marriage equality. For if our 
nation is known for anything with 
regard to civil rights it is that such 

Resources for additional guidance

l The National LGBT Bar Association 
should be your first stop, find their 
website at: http://www.lgbtbar.org/

l Lambda Legal has compiled sever-
al fact-sheets, find their website at: 
http://www.lambdalegal.org/publi-
cations/after-doma

 l The Human Rights Campaign is an 
excellent source of up-to-date resourc-
es, find their website at: http://www.
hrc.org/

l The Family Equality Council has an 
excellent resource on advocacy, their 
website can be found at: http://www.
familyequality.org/get_informed/ad-
vocacy/

l The ACLU, who represented Eddie 
Windsor in her landmark case, must 
not be overlooked, the link for their 
marriage equality resources can be 
found at: https://www.aclu.org/lg-
bt-rights/lgbt-relationships.
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rights are far more likely to be ex-
panded than they are to be restricted.

Some will agree with this assess-
ment, others won’t. But even if noth-
ing on the “marriage equality front” 
changes and everything just freezes 
in place, the decision in Windsor has 
forever changed the family law land-
scape in our nation.

Endnotes

1. U.S. v. Windsor, S. Ct. 265 (2013) (involv-
ing a same-sex marriage recognized in 
New York but not by the IRS for purposes 
of an estate tax exemption).
2. The Defense of Marriage Act (DOMA) 
is a United States federal law that allows 
states to refuse to recognize same-sex 
marriages granted under the laws of oth-
er states. Section 3 of the Act was ruled 
unconstitutional by the U.S. Supreme 
Court in June of 2013, as a result of a 
case brought on behalf of Edith Windsor, 
Windsor vs. U.S. id. (Pub.L. 104–199, 110 
Stat. 2419, enacted September 21, 1996, 1 
U.S.C. § 7 and 28 U.S.C. § 1738C) 
3. In Baehr v. Miike, (originally Baehr v. 
Lewin) three same-sex couples argued 

that Hawaii’s prohibition of same-sex 
marriage violated the state constitution. 
No. 20371, Hawaii Supreme Court (Haw. 
DEC. 9, 1999)
4. Hollingsworth v. Perry 130 S. Ct 705 
(2103) (involving a constitutional chal-
lenge to California’s Proposition 8 legis-
lation, which banned same-sex marriage 
in that state).
5. http://www.ncsl.org/research/human-
services/same-sex-marriage-overview.
aspx
6. Refer to U.S.A.G. directive as to the 
place of ceremony.
7. Latta v. Otter, filed November 8, 2013 
in U.S. District Court for the District of 
Idaho, case 1:13-cv-00482-CWD.
8. If they cannot divorce in Idaho and are 
not inclined to travel back to California, 
and they simply, slowly, grow apart and 
eventually meet new partners, and mar-
ry again…are they subject to Bigamy 
Laws?
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Court information

offiCiaL notiCE
SuPrEmE Court of iDaHo 

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

1st AMENDED - Regular Spring Term for 2014
Boise ...................................................................... January 13, 15, 17, 22 and 24
Boise ........................................................................... February 12, 14, 18 and 19
Boise (Concordia University School of Law located at 501 W. 
Front Street) ............................................................... February 21 
Boise ..................................................................................................... April 4 and 14
Northern Idaho ........................................................................... April 8, 9 and 10
Boise ........................................................................................................ May 2 and 5
Eastern Idaho ........................................................................... May 13, 14 and 15
Boise ................................................................................................... June 2, 4 and 6
Twin Falls ......................................................................................... June 10 and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2014 Spring Term for the Su-
preme Court of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.

offiCiaL notiCE
Court of aPPEaLS of iDaHo

Chief Judge
Sergio A. Gutierrez

Judges
Karen L. Lansing
David W. Gratton
John M. Melanson

1st AMENDED - Regular Spring Term for 2014
Boise ................................................................................ January 9, 14, 16 and 21
Boise .............................................................................. February 6, 11, 13 and 20
Coeur d’Alene .......................................................... March 4 and 5
(United States Federal Courthouse - Coeur d’Alene, located at 
6450 N. Mineral Drive)
Moscow ............................................. March 10, 11, 12, 13 and 14
Boise ............................................................................................... March 18 and 20
Boise ....................................................................................... April 8, 10, 15 and 17
Boise .......................................................................................... May 6, 8, 13 and 15
Boise .................................................................................. June 10, 12, 17 and 19

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2014 Spring Term for the Court 
of Appeals of the State of Idaho, and should be preserved.  A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.

idaho Court of appeals
oral argument for february 2014

Thursday, February 6, 2014 – BOISE
9:00 a.m. State v. Thomas ............................................................. #39776-2012
10:30 a.m. Jimenez v. State .......................................................... #40109-2012

Tuesday, February 11, 2014 – BOISE
9:00 a.m. State v. Rhoads .............................................................. #39989-2012
10:30 a.m. State v. Moad ............................................................... #40289-2012

Thursday, February 13, 2014 – BOISE
9:00 a.m. Dixey v. State .................................................................. #40323-2012

Thursday, February 20, 2014 – BOISE
9:00 a.m. State v. Torrez ................................................................. #40506-2012
10:30 a.m. State v. Moon ............................................................... #40538-2012

idaho Supreme Court
oral argument for february 2014

Wednesday, February 12, 2014 – BOISE
8:50 a.m. Wandering Trails v. Big Bite Excavation ................ #40124-2012
10:00 a.m. State v. Moses (Petition for Review) ................... #41275-2013
11:10 a.m. Pocatello Hospital v. Quail Ridge Medical ......... #40566-2012

Friday, February 14, 2014 – BOISE
8:50 a.m. Stephen R. Syson v. Ford Motor Co. ........................ #40075-2012
10:00 a.m. Medical Recovery Services v. Bonneville Billing ............................
..................................................................... (Petition for Review)  #40966-2013
11:10 a.m. Profits Plus v. Podesta ............................................... #39964-2012

Tuesday, February 18, 2014 – BOISE
8:50 a.m.  Peterson v. Child Support Services ......................... #41017-2013
10:00 a.m. Medical Recovery Services v. Strawn ................... #40827-2013
11:10 a.m. Sanders v. Mountain Home School District No. 193 ..................
.................................................................................................................. #40013-2012

Wednesday, February 19, 2014 – BOISE
8:50 a.m. St. Alphonsus v. MRI Associates ............................... #40012-2012
10:00 a.m. Talbot v. Desert View Care Center (Industrial Commission) ...
.................................................................................................................. #41208-2013
11:10 a.m. Brad C. Carr v. Crystal Pridgen ............................... #40883-2013

Friday, February 21, 2014 – BOISE (Concordia University 
School of Law located at 501 W. Front Street)
8:50 a.m. Edged in Stone, Inc. v. Northwest Power .............. #40463-2012
10:00 a.m. State v. Russell James Parker .................................. #38956-2011
11:10 a.m. Marvin F. Morgan v. Michael Alexander Demos, M.D. ...............
.................................................................................................................. #40170-2012
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 1/1/14)

CIvIL APPEALS

Attorney fees and costs
1. Whether the district court erred in 
determining the gravamen of the claim 
was a commercial transaction and 
awarding Lynn Urrutia attorney fees un-
der I.C. § 12-120.

Urrutia v. Harrison
S.Ct. No. 41100
Supreme Court

Contract
1. Did the court err when it determined 
that April Fano breached the contract 
between the parties when all evidence 
of breach predated the contract?

Stibal v. Fano
S.Ct. No. 40427
Supreme Court

Divorce, custody, and support
1. Did the magistrate court err by ad-
dressing the issue of joint legal custody 
when the magistrate was not expressly 
asked to do so?

Mahnami v. Mahnami
S.Ct. No. 40888

Court of Appeals

Evidence
1. Whether the district court erred in de-
nying defendants’ motion for directed 
verdict and JNOV as there was insuffi-
cient evidence to support an award of 
damages.

April Beguesse, Inc. v. Rammell
S.Ct. No. 40212
Supreme Court

2. Did the district court commit clear er-
ror in finding the mortgaged property 
was valuable only as agricultural land 
and that the property’s reasonable val-
ue was no more than $4,500 per acre?

Northwest Farm Credit Serv. v.  
Lake Cascade Airpark

S.Ct. No. 40992
Supreme Court

Legal malpractice
1. Whether the district court erred in 
holding that attorneys for AIA Insur-
ance owed Taylor, a non-client, a legal 
duty even though no attorney-client 
relationship existed between them and 
whether the district court further erred 
in creating an opinion letter exception 
to the prerequisite requirement that an 
attorney client relationship must exist to 
assert a professional malpractice claim.

Taylor v. Riley
S.Ct. No. 40595

Court of Appeals

Planning & zonning
1. Did the council err in upholding the 
P&Z Commission’s decision when the 
P&Z Commission refused to follow the 
conditional use procedure as set forth in 
the Boise City Code?

917 Lusk, LLC v. City of Boise
S.Ct. No. 41214
Supreme Court

Post-conviction relief
1. Did the district court err by refusing to 
consider attachments to the petition for 
post-conviction relief?

Valadez-Pacheco v. State
S.Ct. No. 40386

Court of Appeals

2. Did the court err in summarily dis-
missing Haas’ third petition for post-
conviction relief in which he claimed 
ineffective assistance of trial counsel?

Haas v. State
S.Ct. No. 40998

Court of Appeals

3. Did the court err in summarily dis-
missing Chippewa’s petition for post-
conviction relief and his claim that he 
was represented by conflicted counsel?

Chippewa v. State
S.Ct. No. 40527

Court of Appeals

Summary judgment
1. Did the district court err in conclud-
ing that Bank of Idaho’s full credit bid 
at the trustee’s sale constituted a “vol-
untary satisfaction or release of the in-
sured mortgage” which terminated First 
American Title Insurance Company’s 
liability pursuant to Section 9(c) of the 
policy conditions and stipulations?

Bank of Idaho v.  
American Title Insurance Co.

S.Ct. No. 41157
Supreme Court

2. Did the district court err in granting 
summary judgment and allowing deed 
reformation?

Regan v. Owen
S.Ct. No. 40848
Supreme Court

3. Whether the district court erred by 
granting summary judgment in favor 
of Internet Auto Rent and Sales on Ven-
able’s claim of wrongful discharge in 
violation of public policy.

Venable v.  
Internet Auto Rent and Sales, Inc.

S.Ct. No. 40939
Supreme Court

CrImINAL APPEALS

Evidence
1. Were prior convictions improperly ad-
mitted under I.R.E. 404(b) when the only 
probative value of the convictions was 
as propensity evidence?

State v. Folk
S.Ct. No. 39622

Court of Appeals

2. Did the district court err in determin-
ing that testimony from a fourth daugh-
ter that she also had been sexually 
abused by Marks was permissible under 
I.R.E. 404(b)?

State v. Marks
S.Ct. No. 39684

Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 1/1/14 )

3. Did the court abuse its discretion in 
fi nding there was adequate foundation 
laid for the admission of several text and 
email messages?

State v. Koch
S.Ct. No. 40294
Supreme Court

4. Did the court err in allowing admis-
sion of evidence showing prior sadistic 
acts of Ehrlick, pursuant to I.R.E. 404(b), 
to show intent, motivation, and lack of 
mistake or accident?

State v. Ehrlick
S.Ct. No. 39249
Supreme Court

5. Did the court abuse its discretion 
by precluding Dr. Ofshe from testify-
ing specifi cally as to his expert opinion 
about the procedures associated with 
Meister’s confession?

State v. Meister
S.Ct. No. 39807

Court of Appeals

No contact orders 
1. Did the court err in fi nding the cleri-
cal error in the original no contact order 
did not deprive the court of jurisdiction 
over the charge that Vaughn violated 
the no contact order?

State v. Vaughn
S.Ct. No. 40616

Court of Appeals

Search and seizure – 
suppression of evidence
1. Did the district court err in reversing 
the magistrate’s order that had sup-
pressed the results of Hunter’s breath 
test and in fi nding that Hunter’s arrest 
was supported by probable cause?

State v. Hunter
S.Ct. No. 40950

Court of Appeals

2. Did the district court err when it de-
nied Nelson’s motion to suppress state-
ments made in response to questioning 
by offi  cers while she was detained dur-
ing a parole search of her house?

State v. Nelson
S.Ct. No. 40493

Court of Appeals

3. Did the court err in denying Foote’s 
motion to suppress and in fi nding entry 
into his apartment was justifi ed by exi-
gent circumstances?

State v. Foote
S.Ct. No. 40500

Court of Appeals

4. Did the court err in concluding that 
exigent circumstances justifi ed a war-
rantless entry into Tracy’s home and in 
denying her motion to suppress?

State v. Tracy
S.Ct. No. 40739

Court of Appeals

5. Did the court err in fi nding that the 
offi  cer had reasonable articulable suspi-
cion to stop Penergrass’ vehicle?

State v. Pendergrass
S.Ct. No. 40914

Court of Appeals

6. Did the district court err in reversing 
the magistrate’s decision that had sup-
pressed results of Nicolescu’s breath test 
and in fi nding the offi  cer had reason-
able suspicion to conduct the test?

State v. Nicolescu
S.Ct. No. 40985

Court of Appeals

 7. Did the district court err by affi  rm-
ing the magistrate’s conclusion that 
the search of the trunk of a car requires 
separate probable cause from the prob-
able cause that justifi es the search of 
the passenger compartment?

State v. John (2013-16) Doe
S.Ct. No. 41220

Court of Appeals

Summarized by:
Cathy Derden

Supreme Court Staff  Attorney
(208) 334-3868

Accepting referrals 
for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY
P.O. Box 171391

Boise, Idaho 83717
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Email: georgedcarey@gmail.com
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PO Box 44930
Boise, ID 83711

(208) 376-7728
www.idchildsupport.com
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Why You Need to Update Your Social Media Policy
Lisa McGrath   

In a 2013 survey by Deloitte, business executives from  
300 major companies said social media posed the greatest risk  

to their businesses in the upcoming year.10 

n April 2012, Nordstrom Rack 
hosted a Tweetup, providing 
Boise’s influencers on Twitter 
with $50 gift cards in exchange 
for tweets about the store in ad-

vance of its opening. In such a situa-
tion, the Federal Trade Commission 
(FTC) Guides Concerning the Use 
of Endorsements and Testimonials 
in Advertising (Guides) require ad-
vertisers to do two things: (1) inform 
social media users that they must 
disclose that they are being given 
cash or payment in-kind to tweet 
endorsements; and (2) implement a 
reasonable monitoring program to 
make sure that the users are disclos-
ing such connections.1 

Despite these requirements, 
Nordstrom Rack did not ask event 
attendees to disclose these connec-
tions, and when asked by a local 
news station about the requirements 
of the Guides, Nordstrom Rack said 
it wasn’t responsible for making sure 
social media users disclosed such 
connections.2 The FTC investigated 
the Tweetup shortly thereafter, and 
in exchange for not pursuing en-
forcement against Nordstrom Rack 
for violations of the Guides, the For-
tune 500 company agreed to amend 
its social media policy to comply 
with the Guides.3 

And Nordstrom Rack isn’t the 
only company that has been slow 
to integrate its legal department 
with its social media strategy. Take 
Hewlett Packard and its public re-
lations firm, Porter Novelli’s, 2012 
Inkology campaign. 

During the campaign, Hewlett 
Packard provided $50 gift certificates 
to bloggers and asked them to blog 
about Hewlett Packard printer ink 
and other printer products.4 The ma-
jority of bloggers failed to disclose 
that they received a gift certificate in 

exchange for positive blog posts, and 
neither Hewlett Packard nor Porter 
Novelli monitored the bloggers to 
ensure that they disclosed the con-
nections.5 The FTC investigated the 
Inkology campaign, and in exchange 
for not pursuing enforcement 
against Hewlett Packard and Por-
ter Novelli, both companies agreed 
to revise their social media policies 
and “take reasonable steps to moni-
tor bloggers’ compliance with the 
obligation to disclose the gifts they 
receive.” 6

In addition to the requirements 
of the Guides, the FTC released the 
updated .com Disclosures: How to 
Make Effective Disclosures in Digital 
Advertising (Dot Com Disclosures), 
in March 2013, providing additional 
guidance on the form of disclosure 
for social media and blogs.7 Using 
the example of Nordstrom Rack’s 
Tweetup, the Dot Com Disclosures 
would have required the store to ad-
vise attendees that all event-related 
tweets be prefaced with the words, 
“Ad” or “Sponsored.”8 In the case 
of the Inkology campaign, Hewlett 
Packard and Porter Novelli would 
have had to ensure that bloggers 
make clear and conspicuous disclo-
sure at the top of their blog posts.9

In a 2013 survey by Deloitte, busi-
ness executives from 300 major com-
panies said social media posed the 

greatest risk to their businesses in 
the upcoming year.10 In addition to 
social media advertising disclosures, 
let’s take a look at two other legal 
risks associated with social media 
use and how to minimize such risks. 

Social media account ownership

One risk is the unsettled issue of 
who owns a company’s social media 
accounts — the employer or em-
ployee? 

Take, for example, the Black En-
tertainment Channel’s (BET) Face-
book fan page for the show, “The 
Game.” In 2008, BET hired social 
media freelancer, Stacey Mattocks, 
to run a Facebook fan page for the 
popular show.11 Mattocks created 
and managed the page, amassing 6.2 
million “likes” by 2012. When BET 
asked Mattocks to transfer owner-
ship of the Facebook page to BET, 
Mattocks refused. BET had the page 
suspended, Mattocks sued, and The 
Game’s millions of Facebook fans 
were left in the dark.12

Perhaps more than the risk of 
litigation associated with the issue of 
social media account ownership is 
that of brand damage. 

Consider former New York Times 
Assistant Managing Editor, Jim Rob-
erts. In January 2013, Roberts accept-
ed a buyout, agreeing to leave the 
New York Times.13 Known for trail-

I
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And the trend continues as the General Counsel of the NLRB releases 
opinions and advisory memoranda regarding what private employers 

legally can fire and/or discipline employees for posting on social media. 

blazing social media at the newspa-
per, when Roberts was asked about 
the future of his Twitter account, he 
tweeted, “My feed is my own.” Upon 
his departure, Roberts changed his 
Twitter handle from @nytjim to 
@nycjim and walked out the door 
with over 77,000 followers.14

The New York Times’ response to 
the question of social media account 
ownership captures most companies’ 
problematic approach to the issue: 
“there is no specific policy in place 
that covers this kind of situation.”15 

While attorneys parse complicat-
ed legal arguments in expensive law-
suits over social media accounts, the 
solution is simple — draft employee 
agreements and social media poli-
cies specifying social media account 
ownership. In fact, employee agree-
ments are the only thing courts have 
definitively upheld regarding the is-
sue. In 2012, in Ardis Health, LLC v. 
Nankivell, a federal court granted a 
preliminary injunction on the basis 
of an employee agreement, requir-
ing the employee to provide the em-
ployer with access to social media 
accounts and passwords.16

Avoid litigation and brand dam-
age — obtain signed employee agree-
ments and social media policies with 
the following provisions regarding 
social media account ownership:
l Ownership of social media accounts 
and content; 
l Access, passwords, and logins in 
compliance with state “password 
laws” that prohibit employers from 
requiring employees to provide ac-
cess to social media accounts; 
l Confidentiality and trade secrets 
that comply with Section 7 of the 
National Labor Relations Act which 
protects employees’ right to concert-
ed activity;17 and
l Privacy.

National Labor Relations Act

In recent years, the National La-
bor Relations Board (NLRB) has 
struck down the social media poli-
cies of dozens of companies, includ-
ing Costco, Walmart, Echostar, and 
others, for violations related to Sec-
tion 7 of the National Labor Rela-
tions Act (NLRA).18 Section 7 of the 
NLRA protects private employees’ 
right to “concerted activity,” or the 
right to discuss wages, working con-
ditions, and terms of employment 
on social media platforms.19 And the 
NLRB’s interpretation of “concerted 
activity” has been expansive. 

In the recent case of Echostar Inc., 
an administrative law judge issued a 
decision striking down provisions in 
Echostar’s social media policy that 
prohibited employees from making 
disparaging comments about Echo-
star; undermining the company 
through insubordination; disclos-
ing information to the media and 
government agencies; and disclos-
ing company investigations.20 The 
decision also went so far as to strike 
down the provision in Echostar’s 
policy that prohibited social media 
activities “with Echostar resources 
and/or on Company time.”21 

And the trend continues as the 
General Counsel of the NLRB releas-
es opinions and advisory memoran-
da regarding what private employers 
legally can fire and/or discipline em-
ployees for posting on social media. 
To date, private employers cannot:

l Prohibit employees from releasing 
confidential guest, team member, or 
company information;
l Prohibit offensive, demeaning, abu-
sive, or inappropriate remarks;
l Prohibit disparaging or defamatory 
comments;
l Prohibit employees from sharing con-
fidential information with another 
team member unless they have a 
need to know the information to do 
their job;
l Prohibit objectionable or inflamma-
tory social media posts; 
l Prohibit employees from having con-
versations regarding confidential in-
formation in the break room or in 
any other open area;
l Prohibit employees from discussing 
confidential information at home or 
in public areas;
l Prohibit employees from comment-
ing on legal matters;
l Prohibit employees from revealing 
non-public company information 
on any public site; 
l Prohibit employees from posting pho-
tos, music, and video, including 
those containing the employer’s lo-
gos or trademarks;
l Prohibit employees from posting to 
social media sites without receiving 
prior authorization from the em-
ployer first;
l Prohibit employees from sharing 
material non-public information or 
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confidential or proprietary informa-
tion;
l Require employees to avoid harm-
ing the integrity of image and integ-
rity of the company;
l Require employees to make sure 
that their social media posts are com-
pletely accurate and not misleading;
l Require employees to think care-
fully about ‘friending’ co-workers; 
and
l Require employees to report any 
unusual or inappropriate internal 
social media activity.22

Further, an organization’s social 
media policy must reflect these com-
plex legal requirements under the 
NLRA. 

Conclusion

Advertising disclosures, social 
media account ownership, and the 
NLRA scratch the surface of the risks 
organizations face in the competitive 
social media marketplace. Add priva-
cy and industry-based laws and regu-
lations such as Financial Industry 
Regulatory Authority (FINRA) so-
cial media regulations, Health Insur-
ance Portability and Accountability 
Act (HIPAA),  Health Information 
Technology Act (HITECH), public 
record laws, open meeting laws, and 
First Amendment to the list.

Embracing a social media poli-
cy that addresses these issues – and 
training employees on it – is the first 
step to maximizing the effectiveness 
of strategic social media use while 
minimizing the risk. 
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Succession Planning Really Isn’t Optional, Particularly for Solos
Mark Bassingthwaighte   

We are all to strive to deliver our services in a professional,  
competent and timely fashion. Yet our obligations do not end here. 

There is an obligation to prevent neglect of a client matter  
after attorney death or disability.

 significant number of 
solo practitioners have 
not taken the step of 
creating a succession 
plan. Working with at-

torneys at ALPS, be it from visits, 
on applications for insurance, or at 
CLE events, we talk about succes-
sion. 

Our message is always the same, 
if no plan is in place, now is the 
time. You really don’t want to leave 
stacks of closed files to an unsus-
pecting non-lawyer spouse and yes, 
such calls continue to come in. Re-
member, someone paid for the pro-
duction of the file you have in your 
possession and that someone has an 
interest in that file. 

We all know that client property 
cannot be destroyed whenever an 
attorney feels like doing so; but of 
course, non-lawyer spouses aren’t 
bound by our rules and it happens. 
Heaven forbid that post attorney 
death and post file destruction by 
a grieving spouse a certain file is 
needed to properly defend against a 
claim of malpractice. 

Making matters worse, there is 
no insurance in place to cover the 
fallout of the claim because no one 
knew they had to timely contact 
the malpractice carrier in order to 
purchase a “tail” once the attorney 
passed. The deceased attorney’s es-
tate may now not be what everyone 
was counting on it being. The fail-
ure to plan can end badly; but wait, 
there’s even more.

Rule 1.3 of the ABA Model 
Rules of Professional Conduct ad-
dresses diligence. The Rule reads, 
“A lawyer shall act with reasonable 
diligence and promptness in repre-
senting a client.” Most attorneys, if 
not all, are well aware of this rule. 

As lawyers, we are to act with com-
mitment, dedication, and where 
appropriate even zealous advocacy. 
Our workloads are to be reasonable 
so that all matters can be resolved 
competently. 

Procrastination is an enemy to 
be avoided at all costs; for it has and 
will continue to lead to malpractice 
claims if and when clients are ever 
harmed as a result. In the end we 
are all to strive to deliver our ser-
vices in a professional, competent 
and timely fashion. Yet our obliga-
tions do not end here. There is an 
obligation to prevent neglect of a 
client matter after attorney death or 
disability.

In 2002 the comments to ABA 
Model Rule 1.3 were amended with 
the following language. Comment 
5 now states, “To prevent neglect of 
client matters in the event of a sole 
practitioner’s death or disability, 
the duty of diligence may require 
that each sole practitioner prepare a 
plan, in conformity with applicable 
rules, that designates another com-
petent lawyer to review client files, 
notify each client of the lawyer’s 
death or disability, and determine if 
there is a need for immediate pro-
tective action.” 

Given all that I have seen and ex-
perienced over my years with ALPS, 
I personally have trouble coming up 

with a set of circumstances where 
I would feel comfortable saying no 
such plan would be required for a 
solo. The only question for me is 
how to get there.

Designate person or  
persons for transition

The most important aspect of 
planning for your death or dis-
ability is in the designation of an 
attorney who will be responsible for 
administering the winding down of 
your practice. This attorney should 
be competent, experienced, and 
someone who displays the utmost 
professionalism. This person should 
have the time, or the ability to make 
the time, to come into the practice. 
She must be able to make rapid 
decisions and assume, at least for a 
period of time, something of an ad-
ditional practice. 

Now remember that the purpose 
of the designated attorney is not to 
come in and take over the practice 
but rather to take the lead in wind-
ing down the practice. It’s about 
being expeditious with file review, 
client notification, protective action, 
and transitioning files to other at-
torneys. Perhaps these responsibili-
ties could even be shared among a 
select group if time constraints are a 
concern. 

A
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Obviously, the designated attor-
ney ought to be someone quite fa-
miliar with your practice areas and 
also not likely to have a significant 
number of conflict concerns arise as 
a result of having to step in. Finally, 
don’t overlook the importance of 
making certain that appropriate 
employees are aware of who the des-
ignated attorney is and how to con-
tact this individual in an emergency. 
One added benefit of choosing a 
designated attorney (and often this 
is a reciprocal designation) is that 
this individual can also act as your 
backup attorney, thereby allowing 
you to take extended absences from 
your office for work, pleasure, or 
health reasons.

Write an office procedure plan

Beyond designating an attor-
ney, there are a number of other 
things that should be done with 
your practice if not already taken 
care of. Consider providing notice 
of the existence of and reason for 
a designated attorney in your fee 
agreements so that clients are aware 
of the steps you have taken to pro-
tect their interests in the event of an 
emergency. 

Maintain a current office pro-
cedure manual that discusses the 
calendaring system, conflict system, 
active file list, open and closed file 
systems, accounting system, and any 
other key system as this can be valu-
able in expeditiously bringing the 
designated attorney up to speed on 
how your practice is run.

 It is imperative that critical 
systems such as the calendar and 
conflict systems be kept current at 
all times and make certain that all 
files are thoroughly documented. 
The designated attorney will need 
to review all client files as quickly 

as possible in order to make a deter-
mination as to whether any imme-
diate protective action is necessary. 
Mistakes can and will be made with 
poorly documented files. 

Don’t forget about employees

Finally, write a letter for the 
designated attorney that details du-
ties for all employees; includes in-
structions on use of and passwords 
for the computer system; provides 
financial details such as location 
and account numbers for all bank 

forms that can be of real help. This 
handbook, available to out-of-state 
lawyers at a reasonable price, will 
also provide significant help to the 
designated attorney should his or 
her services ever be needed. In this 
book entitled Planning Ahead: A 
Guide to Protecting Your Clients’ In-
terests in the Event of Your Disability 
or Death, you will find items such 
as a checklist for closing another 
attorney’s office, a sample notice of 
designated assisting attorney, sample 
letters to clients, a sample authoriza-
tion for the transfer of a client file, 
and much more. 

Also be aware that a few useful 
resources based upon the materials 
in this Oregon guide are available 
on the websites of a number of state 
bars. Finally, the ABA has published 
a similar resource entitled Being Pre-
pared: A Lawyer’s Guide for Dealing 
with Disability or Unexpected Events 
that might be of use as well.
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One added benefit of choosing a 
designated attorney (and often 
this is a reciprocal designation)  

is that this individual can also act 
as your backup attorney, thereby 

allowing you to take extended 
absences from your office for 

work, pleasure, or health reasons.

accounts, particularly client trust ac-
counts; and contact information for 
all staff and principal vendors such 
as banks, insurance companies, util-
ity companies, and the landlord. In 
short, think about what you would 
need to know if you were the per-
son coming in to wind down your 
practice and capture that intellec-
tual capital in a way that can be left 
for the designated attorney.

If you feel that you need assis-
tance in developing a plan for your 
death or disability, the Oregon State 
Bar Professional Liability Fund has 
published a handbook with related 
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Some February Fun: F Words
Tenielle Fordyce-Ruff 

’ve wanted to write another 
column on word pairs for a 
while. 1   I decided that this 
month is it.  Let’s celebrate the 
shortest month of the year by 

looking at “F” words.

First/firstly

The first “F” word comes from my 
students wondering whether using 
firstly was correct, or whether they 
should simply use first.  Turns out, 
either is correct.  When creating lists, 
however, be careful not to mix the 
two.  So if you begin your list with a 
first, use second, third, and so on.

Farther/further

Traditionally, farther is used to 
indicate literal distance, space, and 
time, and further is used to indicate 
distance, space, 
and time, but in a 
figurative sense.2  
Thus, use farther 
literally.
The court traveled 
farther this year 
than last, racking 
up hundreds of 
miles in travel.

And use further figuratively.
The court refused to extend the doctrine 
any further.

While using further to indicate 
literal distance, space, or time has 
become common, in more formal 
writing it’s best to stick with the tra-
ditional differentiation.

Feign/feint

These similar words have similar 
meanings.  Feign means to fake or 
pretend to be affected by something.  
Feint is a pretend blow or attack de-
signed to mislead an opponent:  The 
boxer feinted a jab then threw an up-
percut.

Feign could be a great, emotive 
word choice to show a reader how 
insincere someone is.
The defendant feigned remorse over his 
actions.

Fictional/fictitious

Both of these adjectives indicate 
that something is made up.  Fictional 
has a more neutral connotation.
Mary Poppins is a fictional character.

Fictitious, however, has a more 
negative connotation, indicating 
that something is a sham or nonex-
istent.
She pleaded guilty to embezzling thou-
sands of dollars by having fictitious ac-
counts payable.

Flair/flare

Flair is a knack or style for some-
thing, an outstanding skill.  
Megan had a flair for writing about 
grammar.

Flare is a sudden burst of emo-
tion or bright flames used to provide 
light.
The students felt a flare of happiness at 
the end of the exam period.

The driver used flares to warn other mo-
torists of his disabled truck.

Flammable/inflammable

Both flammable and inflammable 
mean easily set on fire.  Many writ-
ers believe that inflammable has the 
opposite meaning.  This confusion is 
caused by the little known meaning 
for the Latin prefix in-:  into or inten-
sifying the meaning of the root.

To avoid confusion use the more 
common flammable.
The pajamas were flammable.

The opposite of both words is 
nonflammable.  So if you mean to 
write that something is not easily set 
on fire, use that.
The wet wood was nonflammable.

Flaunt/flout

Perhaps it’s that these words 
sound so similar, but many writers 
confuse them.  Flaunt is an ostenta-
tious display.
If you’ve got grammar skills, flaunt 
them! 

Flout is to ignore rules or conven-
tions.

I
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Flouting the rules of grammar can lead 
to confusion.

Forbear/forebear

These two words are mistakenly 
used interchangeably, even though 
forbear is a verb and forebear is a noun, 
and they aren’t related.  To forbear is 
to refrain from doing something.  A 
forebear is an ancestor.  That little “e” 
in the middle drastically changes the 
meaning.

As part of the settlement, the plain-
tiff agreed to forbear future claims.
Like my forebears, I grew up on a ranch.

Founder/flounder

These similar verbs get many 
writers. Flounder means to struggle 
or flail about.  Founder means to fail.  
While they describe similar aspects 
of a bad situation, they should not 
be used interchangeably.
The professor waited while the unpre-
pared student floundered.
Students who fail to study founder their 
exams.

Use this simple trick to keep 
yourself from floundering for the 
correct usage and possibly founder-
ing.  Think of a fish flopping around, 
like a flounder!

Forgo/forego

Here is another set of words with 
a pesky “e” that creates confusion.  

Indeed, the misuse of forego for for-
go is widespread.  Forgo means to go 
without.  Forego means to go before.
The parties agreed to forgo having a 
jury.
In light of the foregoing discussion, I rec-
ommend that you consult a dictionary 
to ensure correct usage.

To help keep these words straight, 
remember this trick:  Before and 
forego both have the “e” in fore.

Fortuitous/fortunate

Fortuitous, unfortunately, is of-
ten misused for fortunate.  Perhaps a 
spirit of optimism creates this con-
fusion:  fortuitous means to happen 
by chance, and fortunate means aus-
picious or lucky.  Maybe optimistic 
writers think that every chance hap-
pening will turn out to be lucky.  
They would have a better chance at 
correct usage, however, if they recog-
nized the difference.
A fortuitous turn of events made the 
student late for class.
You are fortunate to be near the end of 
a great column.

Conclusion

First, I hope that the foregoing 
discussion of F words didn’t make 
you feign delight.  Second, I hope it 
led to a flare of understanding.  Fi-
nally, I hope that you won’t flounder 
too much trying to use these words 

correctly.  Remember, you can always 
forgo using an F word.
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Endnotes

1.	 I	 first	 wrote	 about	 confusing	word	
pairs	 in	 the	 January	 2012	 edition	 of	
The Advocate.

2.	These	are	the	traditional	definitions.		
It’s	 now	 commonplace	 to	 use	 further	
to	 indicate	 both	 literal	 and	 figurative	
distance,	 and	 even	 dictionaries	 will	
cross-reference	these	words.
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Gjording,	Jack
Gowland,	Karen
Gratton,	Honorable	David
Graziano,	Kyme
Greenwood,	Honorable	Richard
Gugino,	Jeremy
Gutierrez,	Honorable	Sergio

McDevitt,	Annie
McDougall,	Scott
McGown,	John
McHenry,	Honorable	Lynnette
McKee,	Honorable	D.	Duff
McLaughlin,	Honorable	Michael
Meadows,	Craig
Metcalf,	David
Miller,	Jack
Mills,	Carol
Myers,	Honorable	Terry

Smith,	Nick
Smith,	Thomas
Spinner,	Jim
Stegner,	Honorable	John
Stephens,	Alan
Stern,	Frances

A

B
Baillie,	Melanie
Baker,	Representative	Dwight
Barbieri,	Vito
Barker,	D.	Ray
Baskin,	Thomas
Belodoff,	Howard
Birch,	Erika
Blair,	Mary	Beth
Bodholt,	Seanna
Bowen,	R.	Daniel
Boyle,	Honorable	Larry	M.
Braley,	Maureen
Brassey,	Andrew
Breitsameter,	George
Brigham,	Dr.	Christopher
Buckham,	Brian
Burdick,	Honorable	Roger
Burnett,	President	Donald

C
Carey,	Donald
Caval,	Alexandra
Christofferson,	Peter
Clark,	T.	Hethe
Coats,	Jim
Cooper,	Gary
Copple	Trout,	Honorable	Linda
Crawford,	Jerad
Cunningham,	Heather

D
Dale,	Honorable	Candy
Daniel,	Larry
Daniel,	Lars
Davis,	Senator	Bart
Davis,	Shelley
Dryden,	William
Dunn,	Honorable	Stephen

E
Epis,	Honorable	David
Erbland,	Peter
Ewers,	Jennifer

Fields,	Richard
Fitzgerald,	William
Fonnesbeck,	Marc
Fouser,	Trudy
Friedman,	Dr.	Robert

F

G

Haan,	Sarah
Hall,	Richard
Harbart,	Traci
Hardesty,	Stephen
Harris,	Donald
Healow,	Terry
Hickok,	Suzanne
Higer,	Sarah
High,	Thomas
Hoidal,	Ernest
Howe,	Tom
Howell,	Ken
Huneycutt,	Mary
Hunter,	Larry
Huskey,	Honorable	Molly

J
Jovick,	Fonda

K
Karp,	Adam
King,	Scott
Kirscher,	Honorable	Ralph	
Knoebel,	Dr.	Richard
Kolts,	Kathlene
Kovar,	Shirley

L
Lee,	Honorable	Jerold
Lindstrom,	C.	Timothy
Lucoff,	Aaron

M
Mac	Master,	Emily
Magel,	John
Malek,	Representative	Luke
Manwaring,	Kipp
Martens	Miller,	Tara
McCallister,	Kathleen
McDaniel,	Honorable	Terry

M

N
Norris,	Jason
Nye,	Honorable	David

O
Olson,	Wendy
Oths,	Honorable	Michael
Owens,	Richard

P
Pappas,	Honorable	Jim
Patricco,	Ray
Pauloski,	Thomas
Peters,	Mark
Peterson,	Chuck
Petrich,	Christian
Pierce,	Douglas
Points,	Michelle

R
Rice,	Robert
Richins,	Adam
Robison	Doug
Robnett,	Ausey
Root,	Skye
Rubin,	S.	Richard
Rutter,	Andrea

S
Salladay,	Lance
Sanders,	Shaakirrah
Satz,	Dean	Michael	A.
Scanlan,	Terry
Schiller,	Edwin
Schwager,	Sheila
Shindurling,	Honorable	Jon
Shultz,	Lisa
Shuster,	Bonnie
Sicard-Mirabal,	Josefa
Simon,	Lindsey
Sims,	John
Sisson,	Peter
Slavin,	Chace
Smith,	Honorable	N.	Randy

S

T
Taggart,	Steven
Telford,	Stephen

W
Walker,	Dr.	Gary
Whatcott,	Mackenzie
Wilson,	Brent
Wilson,	David	B.
Wood,	S.	Douglas
Wreggelsworth,	Robert

Y
Young	Irish,	Debra

Z
Zahn,	Colleen
Zarian,	John
Zundel,	Frederick

Annual Meeting Speakers

Alderman,	James
Alexander,	J.	Robert
Boyd,	Jerry
Callahan,	Kimmer
Cernera,	Phillip
Cobb,	Jerry
Comstock,	Honorable	Russell
Dennard,	Honorable	Michael
Derden,	Terry
Epis,	Honorable	David
Fransen,	Curt
Gingras,	Scott
Harwood,	Terry
Heikkila,	Kara
Karp,	Adam
Kibodeaux,	Joanne
Macomber,	Art
McGown,	John
McHugh,	Barry
McNichols,	Mike
Meadows,	Craig
Numbers,	Audrey
Seamon,	Richard
Sergienko,	Greg
Street,	Paul
Vieth,	Nick
Weeks,	Susan
Yackulic,	Ted
Zahn,	Colleen
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2013
Idaho Law Foundation & Idaho State Bar CLE Speakers 

Thanks	to	the	following	law	offices,	firms	and	corporations	for	supporting	the	ILF	and	ISB	CLE	programs.

A

B

C

S

T

V

U

M

L

D

E

F

RJ

K
Ada	County	Magistrate	Court
Albertson’s	Corp.
Anderson,	Julian	&	Hull,	LLP
Animal	Law	Offices	of	Adam	P.	
Karp

Elam	&	Burke,	PA
Elmore	County	Magistrate	Court
EPA	Office	of	Regional	Counsel	

Federal	Defender	Services	of	
Idaho,	Inc.
Ferguson	Wellman	Capital	
Management
Foley	Freeman,	PLLC
Fourth	District	Court
Frances	R.	Stern	Law	Office

Gjording	Fouser,	PLLC
Greener	Burke	Shoemaker	P.A.
Guardian	Digital	Forensics

James,	Vernon	&	Weeks,	PA

Kootenai	County	Prosecutor’s	
Office	
Koncision	Contract	Automation

Law	Office	of	D.	Blair	Clark,	PLLC
Law	Office	of	Joanne	M.	
Kibodeaux	
Law	Office	of	Timothy	Lindstrom
Lemhi	Title
Lukins	&	Annis,	PS

Macomber	Law	
Manwaring	Law	Office,	PA
Maynes	Taggart,	PLLC
Medical	Evaluators,	Inc.
Moffatt,	Thomas,	Barrett,	Rock	&	
Fields,	Chtd.

Randall/Danskin

Salladay	Law	Office
Schiller	&	Schiller	Chtd
Second	District	Court
Service	&	Spinner
Seventh	District	Court
Sherman	&	Howard,	LLC
Shultz	Law,	PLLC
Sisson	&	Sisson,	The	Elder	Law	
Firm,	PLLC
Sixth	District	Court
SPF	Water	Engineering,	LLC
Spink	Butler,	LLP
Stoel	Rives,	LLP
Strindberg	&	Scholnick,	LLC

Telford	Law	&	AP	Consultants
Third	District	Court
Thomsen	Stephens	Law	Offices,	
PLLC

U.S.	Attorney’s	Office
U.S.	Bankruptcy	Court	of	Idaho
U.S.	Bankruptcy	Court	of	
Montana
U.S.	Courts,	District	of	Idaho
University	of	Idaho
University	of	Idaho	College	of	
Law
University	of	Pennsylvania	Law	
School

Baker	&	Harris
Barker,	Roxholt	&	Simpson,	LLP
Basin	Environmental	
Improvement	Commission
Batt	Fisher	Pusch	&	Alderman	
LLP
Benoit,	Alexander,	Harwood	&	
High,	LLP
Bernstein	Global	Wealth	
Management	Group
Boise	City	Attorney’s	Office	
Boise	Paper	Holdings,	LLC
Bowen	&	Bailey,	LLP
Brassey,	Crawford	&	Howell,	
PLLC
Brigham	&	Associates,	Inc.
Building	Materials	Holding	
Corporation	

Callahan	&	Associates		
Canyon	County	Magistrate	Court
Carey	Perkins	LLP
Caribou	County	Prosecutors	
Office
Clements,	Brown	&	McNichols,	
PA	
Coeur	d’Alene	Tribe	
Concordia	University	School	of	
Law	
Cooper	&	Larsen
Cosho	Humphrey,	LLP

I
ICC	International	Court	of	
Arbitration
Idaho	AgCredit
Idaho	Court	of	Appeals
Idaho	Department	of	
Environmental	Quality	
Idaho	Industrial	Commission
Idaho	Legal	Aid	Services,	Inc.
Idaho	Physical	Medicine	&	
Rehabilitation
Idaho	Power	Company
Idaho	State	Bar
Idaho	Supreme	Court
Intermountain	Community	Bank
Irish	Bernhardt,	LLP

O

P

N
Nevin,	Benjamin,	McKay	&	
Bartlett,	LLP
Ninth	Circuit	Court	of	Appeals
Northwest	Farm	Credit	Services
Numbers	Law	Office	

D.	Ray	Barker	Law	Office	
Davison,	Copple,	Copple	&	
Copple,	LLP
Dean	&	Kolts

G

H
Hawley	Troxell	Ennis	&	Hawley,	
LLP
Henderson,	Caverly,	Pum	&	
Charney,	LLP
Holden,	Kidwell,	Hahn	&	Crapo,	
PLLC
Howe	&	Associates
Huneycutt,	Smith	&	Stokes,	PLLC

Office	of	Kathleen	A.	McCallister
Office	of	the	Attorney	General
Office	of	the	U.S.	Trustee
Owens	&	Crandall,	PLLC

Vieth	Law	Offices,	Chtd.	

W
Walker	Spine	&	Sports	Specialists
Westchester	Agriculture	Asset	
Management
Westcor	Land	Title	Insurance	
Company
Winston	&	Cashatt	Lawyers,	PSS

Paine	Hamblen	LLP
Panhandle	Health	District	
Parsons	Behle	&	Latimer
Perkins	Coie,	LLP
Peters	Law,	PLLC
Peterson	Lawyers
Points	Law,	PLLC

Have a job opening?
 Looking for a job?

The Idaho State Bar  
has job postings on its web site.  

Posting is free and easy.  
Visit isb.idaho.gov.
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cl assifieds

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 
years experience in all Idaho courts. Tele-
phone:(208)336-8000. Website: www.ar-
thurberry.com 

OffiCE sPACE, YOUR wAY
Free yourself from the limitations of tradi-
tional office space to rent.  Use Regus Office 
Space for as long as you need it, without ex-
pensive up-front costs.  We work with you to 
provide an office space that suits your exact 
business needs, and your budget.  Located on 
the top floor of the Banner Bank Building in 
Downtown Boise, with over 1500 locations 
worldwide.  Contact Leah Smith at 208-319-
3505, or email at Leah.Smith@regus.com

_____________ 

CLAss A-fULL sERViCE
DOwNTOwN BOisE

ALL inclusive — full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative ser-
vices and concierge services. Parking is in-
cluded! On site health club and showers also 
available. References from current tenant 
attorneys available upon request. Month-to-
month lease. Join us on the 11th floor of the 
Key Financial Building in the heart of down-
town Boise! Key Business Center. karen@
keybusinesscenter.com; www.keybusiness-
center. com, (208) 947-5895. (Virtual offices 
also available).

_____________ 

DOwNTOwN BOisE  
OffiCE sPACE 

Downtown office space for lease:  Small of-
fice 228 sq. ft. $350/mo full service or $400/
mo with furniture. McCarty Building, 202 N 
9th Street (corner of 9th and Idaho). Short 
term lease available. Call Sue @ 385-9325

_____________ 

PROfEssiONAL OffiCE sPACE
2 furnished offices for rent. Bathroom and  
conference room access. 400 sq. ft. m.o.l., 
util. pd.  505 Pershing Avenue, Pocatello. Call 
(208) 478-1624.

iNsURANCE AND  
CLAiMs HANDLiNG

Consultation, testimony, mediation and 
arbitration in cases involving insurance or 
bad faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in cases 
for and against insurance companies; devel-
oped claims procedures for major insurance 
carriers. Irving “Buddy” Paul, Telephone: 
(208) 667-7990 or Email: bpaul@ewingan-
derson.com.

_____________ 

MEDiCAL/LEGAL CONsULTANT  
iNTERNAL MEDiCiNE
GAsTROENTEROLOGY 

Theodore W. Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208) 
888-6136, Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

_____________ 

fORENsiC DOCUMENT  
ExAMiNER

Retired document examiner for the Eugene 
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State 
and Federal courts. 24 years in the profession. 
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

_____________ 

CERTifiED LEGAL
NURsE CONsULTANT

Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

HELP wHEN YOU NEED iT
Legal, corporate and business documents, 
correspondence, manuals, books, prepared 
in my office. Transcription (in MP3 format), 
straight types, revisions. As needed or per-
manent part time. Weekdays 10 am to 6 pm. 
Also availAble evenings, weekends and holi-
days upon request. Over 40 years of legal sup-
port experience. Amy Chattin, 208.387.1978, 
assistanceoffsite@gmail.com.

eXPeRT WiTNesses Office sPace

BOisE OffiCE sPACE
Share offices with other lawyers in a friendly 
atmosphere at 623 W. Hays Street (Corner of 
7th and Hays) near Federal Court in Boise. 
Internet, parking and other amenities in-
cluded. Month-to-month available.  Contact 
John Hinton at 345-0200.

_____________ 

ExECUTiVE OffiCE sUiTEs AT  
sT. MARY’s CROssiNG  

27TH  & sTATE
Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

_____________ 

Low Cost + flexibility
A Regus Virtual Office gives you an immedi-
ate business presence at a fraction of the cost 
of a traditional office. Includes: Prestigious 
business address and a local phone number, 
Receptionist to handle your calls and mail, 
Two to five days use of a private office each 
month. Starting at $149.00/month. Contact 
Leah Smith at 208-319-3505, or email at 
Leah.Smith@regus.com.

LAw PRACTiCE fOR sALE
Land Title Insurance Agency and Law Prac-
tice. Contact Dan Johnson by telephone at:
(208) 937-2454 or by email at: Service@Lew-
isCountyTitle.US.

Northwest Registered Agent LLC. National 
registered agent and business formation ser-
vices, headquartered in Spokane/Coeur d’ 
Alene. Online client management and com-
pliance tools. 509-768-2249.
http://www.northwestregisteredagent.com

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

laW PRac Tice fOR sale

Off-siTe assisTaNT

seRvices

Office sPace
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Kris ormseth elected as chair-elect  
of Boise Metro Chamber Board 

Stoel Rives LLP, is pleased to an-
nounce that Kris Ormseth has been 
elected by the Boise Metro Chamber 
of Commerce as Chair-Elect of its  
Board of Directors.  Ormseth will 
assume the Chair 
position in 2015.  
He has served on 
the Board of Di-
rectors and Execu-
tive Committee 
for the Chamber 
since 2007.  

Ormseth rep-
resents significant 
public and private businesses in 
manufacturing, energy, technology, 
health care, financial services, real 
estate development and other indus-
tries.  He also devotes a portion of 
his practice to representing promis-
ing emerging businesses.   

racine firm welcomes five attorneys

The law firm of Racine Olson 
Nye Budge & Bailey, with offices in 
Pocatello, Idaho Falls and Boise, wel-
comes Steve Carr and Bruce Larson 
and three new associates.

Steve Carr, a resident of Idaho 
Falls, will join the 
firm of counsel. 
In addition to his 
decades of legal 
practice, he brings 
extensive interna-
tional experience, 
including being 
the first elected 
representative from 
the United States for the International 
Red Cross, which takes him to Swit-
zerland on a regular basis.  

“We are pleased to have Steve 
join us,” said Managing Partner Mark 
Nye. “His knowledge, experience 
and counsel will be invaluable to us 
and to clients.” 

_____________ 

Bruce Larson has also joined 
the firm of coun-
sel. Larson has 
been engaged in 
practice in Soda 
Springs and Po-
catello for a num-
ber of years, focus-
ing primarily on 
business, estate 
work and litiga-
tion. Larson is located in the firm’s 
Pocatello office. He brings signifi-
cant experience to the firm. “We’re 
excited to have Bruce in our ranks,” 
said Managing Partner Mark Nye.  

The firm has added three new as-
sociates in the Pocatello office in the 
last year. “All three of these young 
attorneys have demonstrated abun-
dant ability and intelligence and are 
welcome additions to our growing 
firm,” said Mark Nye.  

Nolan Wittrock joined the firm 
immediately after receiving his J.D. 
from the University of Idaho in 2012. 
Wittrock was raised in Pocatello and 
returns here to 
work in the home 
office, where he in-
terned during law 
school. Wittrock 
received his B.A. 
in political science 
from Boise State 
in 2009, graduat-
ing magna cum 
laude. His practice is focused pri-
marily on litigation, with emphasis 
on personal injury claims. 

Rachel Miller is a 2012 graduate, 
cum laude, of the J. Reuben Clark 
Law School at Brigham Young Uni-
versity. She also received a B.S. in 
social studies from BYU. A native of 
Idaho Falls, Miller clerked for Dis-
trict Judge Mitchell W. Brown and 
for District Judge 
Steven S. Dunn in 
the Sixth Judicial 
District prior to 
joining the firm 
in June 2013. Her 
practice in the 
Pocatello office 
focuses on gen-
eral civil litigation, 
family law and 
personal injury.    

_____________ 

Matt Stucki is a Pocatello native 
and graduate of 
Idaho State Uni-
versity, where he 
was a standout on 
the men’s basket-
ball team prior 
to playing profes-
sionally in Weis-
senfels, Germany. 
He is a 2013 grad-
uate of the University of Idaho Col-
lege of Law. Stucki received a degree 
in business management at ISU, and 
was named the College of Business’ 
Management Student of the Year. 
Stucki’s practice in the Pocatello of-
fice centers on worker’s compensa-
tion, sports law, estates, business, and 
family law. 

Women honored by  
business newspaper

For the ninth year, the Idaho 
Business Review will salute 50 suc-
cessful women in business across 
public, private and charitable sectors. 

Kris Ormseth

Steve Carr

Bruce Larson

Nolan Wittrock

Rachel Miller

Matt Stucki
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A panel consisting of past honorees 
and Idaho women business leaders 
selected the 50 from more than 150 
nominees. 

The women of the year were 
chosen for their leadership skills, 
achievements, community involve-
ment and for reaching their goals. Of 
the 50, five were from the legal field.

The women include: 
l D. Michelle Gustavson, J.R. Sim-
plot Company, Boise
l Erica M. Kallin, Canyon County 
Prosecuting Attorney’s Office, 
Caldwell
l Sheila Schwager, Hawley Troxell, 
Boise
l Emily Kane, City of Meridian, 
Meridian
l Diane K. Minnich, Idaho State 
Bar and Idaho Law Foundation Inc., 
Boise

On Feb. 18, the 50 will be lauded 
at an awards event gala. At the eve-
ning’s end, one will be recognized as 
outstanding honoree and “Woman 
of the Year.” New to the program this 
year is the daylong Working Wom-
en’s Business Symposium at the Boi-
se Centre.

“Once again, we applaud 50 wom-
en for exemplifying what it takes to 
be a leader,” said IBR Vice President 
and Publisher Sean Evans. “It is ex-
citing that Idaho has these women 
in its midst. They are making their 
businesses and organizations – and 
our state – more successful and prof-
itable.”

stoel rives elects Christopher 
Pooser as Partner

Stoel Rives LLP, a U.S. business 
law firm, is pleased to announce that 
it has elected Christopher Pooser as 
a partner in the firm.  Christopher 

represents clients 
in state and federal 
courts in appellate 
matters and com-
plex commercial 
litigation. His ap-
pellate practice fo-
cuses on all phases 
of civil appeals, 
including trial preservation and jury 
instruction issues, case management, 
and drafting appellate motions and 
briefs. He has represented clients be-
fore the Ninth Circuit Court of Ap-
peals, the Idaho Supreme Court, the 
Idaho Court of Appeals and the Ida-
ho Board of Environmental Quality. 
He is a  member of the Idaho Appel-
late Rules Advisory Committee.

“We are pleased to welcome 
Christopher to our partnership. He 
consistently exhibits a high level of 
professionalism and commitment 
that our clients expect from our 
partners,” said Stoel Rives Managing 
Partner Bob Van Brocklin.

Hawley troxell expands Coeur d’Alene 
office with three new attorneys 

Hawley Troxell is pleased to an-
nounce the expansion of its Coeur 
d’Alene office with the addition of 
three attorneys: Jerry Mason, Nancy 
Stricklin, and John Cafferty. All three 
have practiced law in Coeur d’Alene 
for several years, and will be mem-
bers of the firm’s municipal law 
group. They join 
partner Danielle 
Quade who has 
been practicing 
finance and mu-
nicipal law in the 
Coeur d’Alene of-
fice for eight years. 
The new office 

will be located at 
250 NW Boule-
vard, Suite 204 in 
Coeur d’Alene.

“We are very 
pleased to expand 
our Coeur d’Alene 
location to better 
serve our clients 
and are excited 
to welcome Jerry, Nancy, and John 
to the firm,” said Managing Partner 
Steve Berenter.

Mason and Stricklin were previ-
ously partners at Mason & Stricklin, 
LLP. Mason has worked in Idaho for 
40 years as a local government ad-
ministrator and legal counsel to gov-
ernment officials. He served as coun-
sel to the Association of Idaho Cit-
ies and the board of trustees of the 
Idaho Counties Risk Management 
Program, a 750-member local gov-
ernment liability and property in-
suring pool. Stricklin has more than 
23 years’ experience in local govern-
ment legal practice. She served as 
deputy city attorney, acting city at-
torney, and interim city attorney for 
the city of Coeur d’Alene before en-
tering private practice in 2001. Both 
Mason and Stricklin have extensive 
experience in land use, planning 
and zoning, property rights, munici-
pal contracting, intergovernmental 
agreements, election procedures, 
and general governmental powers.  

_____________ 

Cafferty, an Idaho native and 
previous Deputy 
Civil Prosecu-
tor for Kootenai 
County, has more 
than 15 years of 
legal experience. 
He has significant 
knowledge in gov-
ernmental pro-

Christopher Pooser

John Cafferty

Nancy Stricklin

Jerry Mason
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curement procedures (both real and 
personal property as well as profes-
sional and personal services), public 
works construction, public records 
requests, open public meeting com-
pliance, election law, land use, risk 
management, and human resources.

Concordia Law School expands 
Career Services Offi  ce

Concordia University School of 
Law is pleased to welcome attor-
neys Jennifer Brown and Benjamin 
Cramer to its Career Services Of-
fi ce.  Ms. Brown joins the law school 
as the Assistant Director of Career 
Services, following seven years work-
ing as a staff  attorney for Canyon 
County District Judges Renae Hoff  
and George Southworth.  A native 
of Kennewick, Washington, she is an 
active member of the Washington 
State Bar.  In addition to her pro-

fessional experi-
ence in Idaho, Ms. 
Brown also served 
as the Executive 
Director of the 
ACLU’s student 
chapter at South 
Texas College of 
Law and interned 
for both the Na-
tive American Program for Oregon 
Legal Services and Fluor Hanford, 
Inc., in Richland, Washington.

Mr. Cramer is a graduate of the 
University of 
Georgia School 
of Law and joins 
Concordia as a 
Career Services 
Advisor.  Most re-
cently, Mr. Cramer 
worked for Daniel 
L. Cronin, P.C., 

a rural practitioner based in Grant 
County, Oregon.  Prior to that, he 
interned with the Ada County Pros-
ecutor’s Offi  ce, as well as the Oregon 
Court of Appeals.  A native of Burns, 
Oregon, Mr. Cramer is a member of 
the Oregon State Bar and will sit for 
the upcoming February 2014 Idaho 
Bar exam.  

Clark joins Gardner Law Offi  ce

Susan M. Clark has joined the 
fi rm of Gardner Law Offi  ce and will 
practice workers’ 
compensation de-
fense. The offi  ce is 
at 1410 W. Wash-
ington Street

In Boise. She 
can be reached at  
(208) 387-0881, 
ext. 13, or sclark@
gardnerlaw.net.

Jennifer Brown

Benjamin Cramer Susan M. Clark

• Over 30 years judicial experience

• Over 900 settlement conferences, mediations, and arbitrations conducted

• U.S. District Court of Idaho, Federal Court Mediation Roster

• Idaho Supreme Court Roster of Civil Case Mediators

• Extensive dispute resolution training including:

Harvard Law School Program of Instruction for Lawyers

Pepperdine School of Law Advanced Mediation

Northwest Institute Advanced Mediator’s Forum

Annual ABA Dispute Resolution Section Conferences 2004, 2006, 2008 & 2011

ABA Section of Dispute Resolution Arbitration Training Institute 2009 

Northwest Institute for Dispute Resolution 2010 

Arbitration Law and Practice Training 2012 Presented by U.S. Courts and Northwest Institute

Ron Schilling
P.O. Box 1251
Meridian, ID 83680-1251
Phone: 208.898.0338
Fax: 208.898.9051

ARBITRATION MEDIATIONOTHER ADR SERVICES
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Judge mary Durham adams
1923 - 2013

Judge Mary Durham Adams, 90, 
of Fort Smith, Arkansas, and long-
time judge in Bonneville County, 
has died. Mary was the daughter of 
Frank and Grace Durham and had 
one brother, Robert, who preceded 
her in death. 

She was born 
in Hartshorne, 
OK; grew up in 
Fort Smith, was a 
beauty queen and 
attended college 
at the University 
of Arkansas and 
Sophie Newcomb, 
in New Orleans.  
She later obtained 
a degree in eco-
nomics from Hunter College in New 
York City. While a young adventur-
ous woman, she took flying lessons. 
She met her husband Maurice at Fort 
Chaffee. Maurice served in World 
War II and was a highly decorated 
Lt. Colonel. Maurice’s brothers and 
sisters lured them to Idaho. They set-
tled in Idaho Falls where they raised 
their three boys. 

Mary practiced law; served as an 
assistant prosecuting attorney in 
Idaho Falls and four terms as the 
probate and juvenile judge of Bonn-
eville County, Idaho. 

After Maurice died from cancer 
in 1967, Mary ran for, and lost a very 
narrow primary race for U.S. House 
of Representatives. 

She moved to Jackson Hole, Wyo-
ming and helped establish Jackson 
Hole Cable as a public stock com-
pany. 

Later she ventured to New York 
City and worked for a Fortune 500 
company. When her mother was fail-
ing she moved back to Fort Smith 
and worked as a trust officer for Fort 
Smith National Bank. Mary was a 
woman of character (very strong 
as her sons would say); a woman 
of deep and abiding faith, full of 
kindness and charity; a woman of 

substance; compassionate, resolute, 
strong, smart, accomplished, forth-
right and honest. 

She is survived by her three 
sons, Maurice, (Haddam, CT) Don-
ald (West Jordan, UT), and Douglas 
(Midlothian, VA); 7 grandchildren 
and 8 great grandchildren.

William m. “Bill” Smith 
1922 - 2013

William M. (Bill) Smith age 91, 
passed away on December 5, 2013 
at St. Luke’s Hospital in Meridian,  
after a short illness. Bill was born 
October 17, 1922 in Moscow, Idaho. 
His parents were Earl B. and Pearl M. 
Smith. 

Early in his childhood the family 
moved to Boise. During his elemen-
tary school years he was to meet 
his future wife, Joyce E. Shroyer. In 
school, Bill excelled in music, both 
trumpet and vocals. In addition to 
music, Bill developed a keen inter-
est amateur radio. These interests 
would remain throughout his life. 
His first FCC amateur radio license 
(W7GHT) was issued in 1937 and 
signed by President Herbert Hoover 
- a fact in which Bill took great pride. 

Bill graduated from Boise High 
School in 1940 and entered the Col-
lege of Idaho. Dur-
ing World War 
II, Bill received a 
commission into 
the U.S. Army 
OSS. Because of 
his proficiency 
with the Morse 
code, he was sta-
tioned in England 
and France to pro-
vide communications between Al-
lied forces and the Free French. 

After the war, Bill returned to 
U of I College of Law, earning his 
degree in 1952. Bill then returned 
to Boise to practice law and work 
for the Idaho Tax Commission. Bill 

married Joyce Shroyer in 1959. Bill 
was active in civic activities in Boise 
including singing with the Boise Gl-
eeman and playing with the Boise 
City band. Bill was also active in 
Boise’s Masonic Lodge and the Miss 
Idaho Pageants. 

One of his most outstanding 
achievements was the formation of 
the National Traffic System, to move 
messages during times of disaster. 
He received numerous Ham Radio 
achievement awards, not the least of 
which was having “Worked All U.S. 
Counties” by Morse code. The Ham 
Radio community will long recog-
nize the callsign - W7GHT.  

In 1972 Bill was appointed as 
Magistrate Trial Court Administra-
tor for Idaho’s 2nd Judicial District. 
During his 15 years on the bench, 
Bill and Joyce made their home in 
Craigmont, Idaho. He retired in 
1987 and returned to Boise in 1997 
to be closer to family. 

William “Bill” Harvey mulberry 
1940 - 2013 

William “Bill” Harvey Mulberry, 
73, of Ririe, Idaho, passed away De-
cember 25, 2013, at Teton Post Acute 
Care & Rehabili-
tation in Idaho 
Falls. Bill was born 
April 27, 1940, 
in Idaho Falls to 
Donald Wilber 
and Genevieve 
Bowman Mulber-
ry. He grew up and 
attended schools 
in Ririe and grad-
uated from Ririe High School. He 
also attended Utah State University 
and University of Idaho College of 
Law. Bill had been an attorney since 
1971. He spent four years in the 
Navy. He was also a member of the 
Scottish Rite and was a Shriner.  

William M. “Bill” Smith

Mary Durham Adams

William “Bill” Harvey 
Mulberry
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On March 22, 1996, he married 
Sherry Lee Cromwell at Rigby, Ida-
ho. Bill and Sherry made their home 
in Ririe.    

Bill is survived by his loving wife, 
Sherry Mulberry of Ririe; daughter, 
Robin Murphy of Coeur D’Alene; 
daughter, Stephanie McAlister of 
Coeur D’Alene; son, Klair Creer of 
Tualatin, OR; stepson, Clinton Ser-
mon of Idaho Falls. 10 grandchil-
dren. He was preceded in death by 
his parents and siblings.

Gary Lane meikle 
1950 - 2013 

  Gary Lane Meikle, 63, of Idaho 
Falls, passed away on Sunday, Dec. 
22, 2013, from cancer at his home. 

Gary was born Feb. 1, 1950, in 
Driggs to Doral “J” Meikle and Doris 
Fullmer Meikle. He grew up and at-
tended school in Idaho Falls, where 
he excelled at wrestling, winning a 
state championship his senior year. 

After graduating from Idaho Falls 
High School in 1968, he served a 
full-time mission for The Church of 
Jesus Christ of Latter-day Saints in 
the Northern Italy Mission.

On Jan. 27, 1972, he married Jean 
Bennett Meikle in the Idaho Falls 
LDS Temple. To this union they add-
ed seven children and 25 grandchil-
dren. In 1978, Gary graduated from 
Brigham Young University with his 
Juris Doctor degree. Following his 
graduation, the family moved to Ida-
ho Falls, where Gary began his life-
long association with the law firm 
Holden, Kidwell, Hahn and Crapo.

Gary was dedicated to his family, 
faith and work. His hobbies revolved 
around his children and grandchil-
dren, and he rarely missed a ball-
game or other activity in which they 
participated. He also enjoyed golfing 
with his children and was an avid 
reader.

Gary served as bishop of the for-
mer 36th Ward, as stake president of 

the Idaho Falls East Stake, and as di-
rector of the Public Affairs Council 
for the greater Idaho Falls area. Gary 
also enjoyed a deep association with 
his law partners and enjoyed serving 
his clients.

Gary is survived by his loving 
wife of 41 years, Jean; children, Julie 
Miskin of Filer, Lisa   Burtenshaw 
of Idaho Falls, 
Kathi Woodall of 
Fort Mill, S.C., 
Ryan Meikle of 
Idaho Falls, An-
gela Pearson of 
Vacaville, Calif., 
Nathan Meikle of 
Salt Lake City and 
Rebecca Webb of 
Idaho Falls; moth-
er, Doris Meikle 
of Idaho Falls; brother, Kent Meikle 
of Idaho Falls; and sisters, Shauna 
Payne of Chanhassen, Minn., and 
Debbie Burton and Lori Birch, both 
of Idaho Falls.

Gary Lane Meikle
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Bradford S. Eidam
Representing Injured Workers  

throughout Idaho

•	Workers’	Compensation	Specialist		
certified	by	the	I.T.L.A.

•	Past	President,		
Idaho	Trial	Lawyers	Association

208-338-9000
300	E.	Mallard	Drive,	Suite	145
P.O.	Box	1677	
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We expect at least 1,000 visitors to attend as family members,  
teachers and lawyer coaches accompany the state championship 

participants on their quest for a national title.

National Mock Trial Champions Will Face Off in Boise
Celeste Miller 

n May 2016 about 400 
high school students will 
appear in the Ada County 
Courthouse as lawyers and 
witnesses competing in the 

National High School Mock 
Trial Championship event that 
will be hosted by the Idaho Law 
Foundation.

Each year approximately 20,000 
high school students participate 
in mock trial programs around 
the country and in territories such 
as Guam, the Northern Mariana 
Islands and even South Korea.  
Idaho’s Law Related Education 
Committee has long run a stellar 
mock trial program that began 
participating in National Mock 
Trial 18 years ago.   In 2012 the 
Idaho team from Logos High 
School in Moscow finished 5th at 
Nationals.

From the schoolhouse 
to the Courthouse 

The Idaho Law Foundation 
will host the national event from 
May 11 – 14, 2016, in Boise.  This 
is a first call to all Idaho lawyers 
to save those dates and consider 
participating on one or more 
levels in this exciting law related, 
civic education event.  We expect 
at least 1,000 visitors to attend 
as family members, teachers and 
lawyer coaches accompany the state 
championship participants on their 
quest for a national title.

A Host Committee has formed 
to organize and carry out the event.  

Pledges of volunteer and financial 
support as well as cash donations 
are streaming in from lawyer 
associations and grants from your 
colleagues and organizations.  

We make this general 
announcement so that every Idaho 
lawyer is aware of the project and 
has an opportunity to support the 
endeavor.   You will hear more 
about the Idaho event throughout 
the planning, volunteer recruitment 
and funding phases in the coming 
years.

Those of you who have 
participated in high school mock 
trial have experienced its impact 
on teens who learn practical 
aspects of our legal system and our 
democracy; gain respect for the 
rule of law and the importance of 
civility in advocacy; and improve 
their communication and critical 
thinking skills.

Save the dates and stay tuned: 
You will hear more about National 
Mock Trial in the coming months 
and years leading up to the 2016 
event.  In the meantime consider 
volunteering for Idaho’s own high 
school mock trial program.  It 

could well be the most rewarding 
experience you will have in your 
legal career.

About the Author

Celeste Miller is a 1980 graduate 
of the University of Idaho College of 
Law.  As an Assistant U.S. Attorney 
Ms. Miller litigated matters on behalf 
of the United States for over 24 years in 
both the civil and criminal divisions of 
the office.  Ms. Miller has been involved 
in numerous aspects of Idaho’s Mock 
Trial program.  She has often judged 
competition rounds (including at a 
National competition), served on and 
chaired the Idaho Law Foundation’s 
Law Related Education Committee, 
and she coached the three-time state 
championship mock trial team from 
Bishop Kelly High School for nine years.

Ms. Miller now practices at the firm 
of McDevitt & Miller LLP in Boise, and 
she is a member of the Host Committee 
that is facilitating 
the National High 
School Mock Trial 
Championship (“From 
the Schoolhouse to 
the Courthouse”) to 
be held in Boise in 
May 2016.

I
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Interest on Lawyers Trust Accounts Program  
Announces the 2014 Grant Recipients
ILAS - The Domestic Violence Project: 
$37,700

For civil legal assistance to low-in-
come survivors of domestic violence, 
sexual assault, and stalking.  Funds 
will be allocated among ILAS offices 
for client representation, including 
protection orders, divorce, custody, 
modifications, wrongful evictions, 
and other legal actions.

Idaho Law Foundation, Inc.         
Idaho Volunteer Lawyers Program: 
$25,400

For general support of Idaho Vol-
unteer Lawyers Program, which pro-
vides legal services to Idaho’s poor 
through referral of appropriate civil 
cases to volunteer attorneys state-
wide.

Idaho Law Foundation, Inc.         
Law Related Education Program: 
$17,200

For support of democracy edu-
cation for young people.  Program 
components include a statewide 
mock trial competition for high 
school students, teacher training, 
resource materials, Lawyers in the 
Classroom, and Citizens’ Law Acad-
emy.

Treasure Valley Family YMCA            
The Youth Government Program: $300

For scholarship funds for youth 
who otherwise would not be able to 
attend the annual statewide model 
legislative and judicial session for 
high school students. 

Idaho State 4-H Office The Know Your 
Own Government Project: $300

For general support of the Idaho 
State 4-H Know Your Government 
Conference which provides 8th and 
9th grade Idaho 4-H members an op-
portunity to participate in a mock 
legislative session and learn about 
the Idaho judicial system.

U of I  College of Law Scholarship Pro-
gram: $1,600 

To award Public Interest Fellow-
ships to encourage students to, and 
reward them for, taking unpaid sum-
mer positions that serve the public 
interest.

4th District Bar Association 
6.1 Challenge on Law Day 2014

Include all Volunteer Hours from 5/1/2013 to 4/4/2014 
Submit your (and/or your firm’s) qualifying pro bono hours  
and public service activities to the Idaho State Bar by April 4th!

Find more information at:
http://www.isb.idaho.gov/ilf/ivlp/challenge.html
http://www.isb.idaho.gov/pdf/ivlp/6.1_challenge_volunteer_hours_form.pdf
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Legal Volunteers Touch Many Lives Across Idaho
lease join us in 
saying a special 
thanks to the 750 
Idaho attorneys 
who accepted or 

completed pro bono as-
signments in family law, 
immigration, consumer 
protection, wills, benefits, 
foreclosure matters, non-
profit corporation issues 
and other special needs for 
IVLP applicants in 2013. 

Some of the volunteers 
helped represent indi-
viduals facing foreclosure, 
stepped in to represent 
Court Appointed Special 
Advocates in a child pro-
tection cases, or helped a 
grandparent rescue an in-
nocent grandchild from 
a dysfunctional home by 
establishing guardianship.  

The IVLP Wall of Fame 
also includes the names 
of attorneys or judges 

who participated in other 
IVLP activities including:  
Advice and Counsel ses-
sions given at the Veterans 
Administration, Senior 
Centers, at the St. Vincent 
DePaul Center in Coeur 
d’Alene, various Commu-
nity Legal Services or on 
the Bankruptcy Helpline.  

Volunteers also partici-
pated in the Pro Bono Im-
migration Law Network’s 
“Charla” (education pre-

sentation and case screen-
ing) & Case Review Panel, 
Soundstart (proactive 
education and motivation 
sessions for low-income 
parents) and Volunteer 
Lawyers for Emerging 
Businesses (assisting small 
business owners with their 
legal needs).   Attorney 
members of the Idaho Pro 
Bono Commission and 
the IVLP Policy Council 
are also listed. 

P

Andrew A. Adams, Idaho Falls
David E. Alexander, Pocatello
Cheryl A. Allaire, Boise
Jared W. Allen, Idaho Falls
Elizabeth K. Allen, Nampa
Debra J. Alsaker-Burke, Boise
Kenneth L. Anderson, Lewiston
Tyler J. Anderson, Boise
Loren W. Anderson, Vernal, UT
John A. Anderson Jr., Caldwell
Maria E. Andrade, Boise
John S. Andrew, Twin Falls
Jeremy J. Andrew, Boise
Anthony C. Anegon, Lewiston
Sam L. Angell, Idaho Falls
Thomas J. Angstman, Boise
Paul L. Arrington, Twin Falls
Larry C. Ashcraft, 

Mountain Home
John M. Avondet, Idaho Falls
Sunrise A. Ayers, Boise
Durward (Dave) K. Bagley II, 

Pocatello
Kent W. Bailey, Meridian
Melanie E. Baillie, Coeur d’Alene
Dwight E. Baker, Blackfoot
Eric F. Baldwin, Meridian
Robert R. Ball, Boise
James K. Ball, Boise
Ryan A. Ballard, Rexburg
Thomas A. Banducci, Boise
Jeffery W. Banks, Idaho Falls
Lisa A. Barini-Garcia, Twin Falls
Donald R. Barker, Moscow

Randall S. Barnum, Boise
John C. Barrera, Nampa
Alfred E. Barrus, Burley
Charles B. Bauer, Boise
Jeanne C. Baughman, Boise
Jon M. Bauman, Boise
Aaron J. Bazzoli, Caldwell
Gregory S. Bean, Henderson
Kevin J. Beaton, Boise
Sean C. Beaver, Boise
Joel A. Beck, Pocatello
Barbara A. Beehner-Kane, Boise
Stephen L. Beer, Boise
Matthew J. Beeter, Boise
Howard A. Belodoff, Boise
Frederick F. Belzer, Pocatello
Shane O. Bengoechea, Boise
Dennis A. Benjamin, Boise
Kerwin C. Bennett, Coeur d’Alene
Emil R. Berg, Boise
Glenn P. Bernstein, Boise
Sara M. Berry, Boise
Brian D. Bethke, Boise
Matthew R. Bever, Caldwell
James A. Bevis, Boise
Philip M. Bevis, Boise
Loren D. Bingham, Twin Falls
Bruce H. Birch, Payette
Barton J. Birch, Driggs
Erika Birch, Boise
Bruce S. Bistline, Boise
Eric R. Bjorkman Jr., Boise
Betsy B. Black, Coeur d’Alene
Nikeela R. Black, Boise

Allison M. Blackman, Boise
Lane A. Blake, Idaho Falls
Brian R. Blender, Boise
Rondee Blessing, Boise
Scott D. Blickenstaff, Boise
Scott T. Blotter, Sandy
Ralph R. Blount, Boise
Richard C. Boardman, Boise
Tamara L. Boeck, Boise
Nicholas T. Bokides, Weiser
Erik J. Bolinder, Boise
Lisa B. Boman, Nampa
Stephanie J. Bonney, Boise
Brian L. Boyle, Boise
Alison E. Brace, Boise
Kevin C. Braley, Boise
Dean C. Brandstetter, Idaho Falls
Sarah B. Bratton, Eagle
M. Sean Breen, Boise
Lora R. Breen, Boise
Monica Marie F. Brennan, 

Coeur d’Alene
Rebecca A. Broadbent, Boise
John J. Browder, Boise
Philip A. Brown, Gooding
Christian D. Brown, Meridian
Hon. Mitchell W. Brown, 

Soda Springs
Jeremy D. Brown, Blackfoot
Bart D. Browning, Twin Falls
Jeffrey E. Brownson, Boise
Jennifer K. Brumley, 

Coeur d’Alene
Jeffrey D. Brunson, Rexburg

Thomas J. Budge, Pocatello
Bernadette C. Buentgen, Eagle
John J. Bulger, Pocatello
A. Elizabeth Burr-Jones, Burley
John A. Bush, Boise
Paul G. Butikofer, Rigby
Dale K. Bybee, Pocatello
Vicki L. Cade, Caldwell
Brett R. Cahoon, Pocatello
Dennis L. Cain, Boise
Chad A. Campos, Idaho Falls
Nicole L. Cannon, Twin Falls
Hon. Rudolph E. Carnaroli, 

Pocatello
Steve Carpenter, Idaho Falls
Clinton O. Casey, Boise
Kevin P. Cassidy, Twin Falls
Charles E. Cather III, Idaho Falls
Alexandra O. Caval, Meridian
Valerie N. Charles, Boise
Andrew M. Chasan, Boise
Jeremy C. Chou, Boise
Glenna M. Christensen, Boise
Susan K. Christensen, Boise
Matthew T. Christensen, Boise
Christian C. Christensen II, 

Brownsburg, IN
David P. Claiborne, Boise
Sandra Lee U.  Clapp, Eagle
Shannon M. Clark, Boise
Alan J. Coffel, Nampa
David A. Coleman, Twin Falls
Sean J. Coletti, Idaho Falls
Bruce J. Collier, Ketchum



70 The Advocate • February 2014

Hon. Russell A. Comstock, Boise
Heather L. Conder, Boise
Meghan S. Conrad, Boise
Beth L. Coonts, Boise
Lea Cooper, Hilo, HI
Ruth Coose, Nampa
Patrick D. Costello, Coeur d’Alene
Larren K. Covert, Idaho Falls
Tracy J. Crane, Boise
Justin T. Cranney, Boise
John N. Crawford, Boise
Michael J. Crawford, 

Mountain Home
Michael  C. Creamer, Boise
Gregory L. Crockett, Idaho Falls
Christopher J. Cuneo, Boise
Amy Cunningham, Pocatello
Nathan J. Cuoio, Pocatello
Paul T. Curtis, Idaho Falls
John E. Cutler, Idaho Falls
Hon. Candy W. Dale, Boise
William R. Dalling, Eagle
John B. “Rocky” Dallum, Boise
Nathaniel J. Damren, Boise
Daniel C. Dansie, 

Salt Lake City, UT
Timothy S. Darrington, Weiser
Matthew C. Darrington, Rupert
Layne Davis, Boise
Scott J. Davis, Idaho Falls
Weston S. Davis, Idaho Falls
Harry C. De Haan, Twin Falls
Raymond G. DeFord Jr., Nampa
Julie A. DeFord, Nampa
Mark A. DeMeester, Boise
Jennifer S. Dempsey, Boise
Wiley R. Dennert, Idaho Falls
Nicole R. Derden, Eagle
Kevin E. Dinius, Nampa
David E. Dokken, Lewiston
Thomas B. Dominick, Boise
Brian N. Donesley, Boise
James E. Dorman, Boise
Jason R. Doucette, 

Long Beach, CA
Bryce E. Downer, Denver
William G. Dryden, Boise
Merritt L. Dublin, Boise
Michael E. Duggan, Nampa
Yvonne A. Dunbar, Boise
Mervle L. Dunlap, Twin Falls
Tracy Dunlap, Hailey
Kristin B. Dunn, Boise
Marty Durand, Boise
Craig H. Durham, Boise
Kirstin K. Dutcher, Ketchum

Thomas E. Dvorak, Boise
Douglas K. Dykman, Pocatello
Malcolm S. Dymkoski, 

Coeur d’Alene
W. Brent Eames, Logan, UT
David B.  Eames, Caldwell
Joseph A. Earnest, Idaho Falls
Matthew S. EchoHawk, Boise
Richard B. Eismann, Nampa
Michael J. Elia, Boise
Joseph L. Ellsworth, Boise
Richard A. Eppink, Boise
Lane V. Erickson, Pocatello
Joshua S. Evett, Boise
Megan J. Fernandez, Idaho Falls
Barbra Ferre, Nampa
Richard C. Fields, Boise
Michelle Rae W. Finch, Boise
Julie K. Fischer, Nampa
Vaughn Fisher, Boise
Paul J. Fitzer, Boise
Gregory Fitzmaurice, Grangeville
Jason E. Flaig, Pocatello
Deanna Sue S. Flammia, 

Coeur d’Alene
Douglas E. Fleenor, Boise
Timothy L. Fleming, Emmett
Lois K. Fletcher, Boise
William K. Fletcher, Boise
Howard R. Foley, Meridian
William R. Forsberg Jr., Rexburg
Trudy H. Fouser, Boise
Trevor B. Frank, Coeur d’Alene
Mark S. Freeman, Meridian
Stephen W. French, Boise
Jay R. Friedly, Mountain Home
Richard R. Friess, Idaho Falls
Stephen M. Frinsko, Boise
Laurie L. Frost, Boise
Steven R. Fuller, Preston
Javier L. Gabiola, Pocatello
Julian E. Gabiola, Pocatello
David W. Gadd, Twin Falls
Laurie B. Gaffney, Idaho Falls
David P. Gardner, Pocatello
Deborah A. Gates, Nampa
Kent W. Gauchay, Idaho Falls
Patrick J. Geile, Meridian
John H. George Jr., Coeur d’Alene
Patrick N. George, Pocatello
Roderick D. Gere, Boise
Mark S. Geston, Boise
Chip Giles, Boise
Matthew P. Gordon, Boise
Tracy W. Gorman, Idaho Falls
Geoffrey E. Goss, Boise

Isaiah L. Govia, Caldwell
Kimbal L. Gowland, Boise
Alison S. Graham, Boise
Trent A. Grant, St. Anthony
Mary R. Grant, Nampa
Monte C. Gray, Pocatello
Jason M. Gray, Coeur d’Alene
Saviraj Grewal, Coeur d’Alene
Leo N. Griffard Jr., Boise
Kenley E. Grover, Boise
Mark J. Guerry, Twin Falls
Matthew J. Gustavel, Boise
Jay M. Gustavsen, Boise
Donna M.  Gustavson, Boise
Kirk B. Hadley, Pocatello
Jennifer L. K. Haemmerle, Hailey
Frederick J. Hahn III, Idaho Falls
Stephen D. Hall, Idaho Falls
Brady J. Hall, Boise
Jonathon D. Hallin, Coeur d’Alene
Jonathan D. Hally, Lewiston
John R. Hammond Jr., Boise
Richard L. Hammond, Caldwell
R. William Hancock Jr., Pocatello
Kindra L. Hansen, Boise
Ammon R. Hansen, Boise
Rusty B. Hansen, Chubbuck
Daniel R. Hardee, Boise
Stephen C. Hardesty, Boise
David B. Hargraves, Pocatello
Jonathan W. Harris, Blackfoot
Robert L. Harris, Idaho Falls
Alan R. Harrison, Idaho Falls
Stephen S. Hart, Idaho Falls
Lowell N. Hawkes, Pocatello
Lauren S. Hayden, Coeur d’Alene
Leslie Marie G. Hayes, Boise
Matthew E. Hedberg, Portland
Dylan R. Hedden-Nicely, 

Coeur d’Alene
Douglas S. Heide, Pocatello
Jeffrey P. Heineman, Boise
Casey J. Hemmer, Boise
Bryan N. Henrie, Pocatello
Jeffrey A. Herbster, Coeur d’Alene
Angela K. Hermosillo, Boise
Steven L. Herndon, Boise
Alan Herzfeld, Boise
Stephen F. Herzog, Pocatello
Jeffery L. Hess, Boise
Mandy M. Hessing, Nampa
Kent A. Higgins, Pocatello
Cheryl Lynn W. Hill, Boise
Mark R. Hilty, Nampa
Craig D. Hobdey, Gooding
Mary S. Hobson, Boise

Jered A. Hochstetter, Nampa
Hon. Mick Hodges, Burley
Hon. Renae J. Hoff, Nampa
Ernest A. Hoidal, Boise
Jill S. Holinka, Boise
James D. Holman, Idaho Falls
Courtney R. Holthus, Boise
Kevin B. Homer, Idaho Falls
William L. Hossner, St. Anthony
Dennis F. Houfek, Coeur d’Alene
Michael T. Howard, Coeur d’Alene
Lucas M. Howarth, Boise
Jeffrey G. Howe, New Plymouth
John M. Howell, Boise
Pamela S. Howland, Boise
James D. Huegli, Boise
Thomas B. Humphrey, Boise
Mary S. Huneycutt, Pocatello
David M. Hunt, Boise
Larry C. Hunter, Boise
David W. Hyde, Boise
Britt Erica Ide, Boise
Mark A. Jackson, Coeur d’Alene
Victor L. Jacobson, Twin Falls
Dena M. Jaramillo, Meridian
David Scott Jensen, Boise
Kent D. Jensen, Burley
Terry L. Johnson, Twin Falls
Luvern C. Johnson III, Pocatello
David A. Johnson, Idaho Falls
Erik S. Johnson, Caldwell
Michael R. Johnson, Boise
Dwight S. Johnson, Boise
Russell L. Johnson, Meridian
Ian C. Johnson, Pocatello
Steven C. Johnson, Boise
Megan L. Johnson, Sandpoint
Alan F. Johnston, Idaho Falls
Hon. Jim Jones, Boise
Timothy S. Jones, Idaho Falls
Lorna K. Jorgensen, Boise
Fonda Lynn Jovick, Priest River
Erika P.  Judd,  Boise
Christy A. Kaes, Boise
Brian P. Kane, Boise
Soo Yong Kang, Boise
V. Renee Karel, Eagle
James Phillip Kaufman, Boise
Stephen Wood Kenyon, Boise
Ron Kerl, Pocatello
David Ellsworth Kerrick, Caldwell
Hon. Joanne M. Kibodeaux, Boise
Brent King, Caldwell
Matthew Luke Kinghorn, 

Pocatello
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Jerry A. Kiser, Boise
Oscar S. Klaas, Boise
Karl T. Klein, Boise
Emily Marie Klick, Boise
Bryan W. Knox, Nampa
Sheli Fulcher Koontz, Boise
John Robert Kormanik, Boise
Steven R. Kraft, Boise
Aaron J. Kraft, Boulder, CO
Michael J. Kraynick, Hailey
Deborah Allen Neher Kristal, 

Boise
Kelly Kenneth, Pocatello
Anne C. Kunkel, Boise
Lary Shane Larsen, Idaho Falls
Reed W. Larsen, Pocatello
Joe R. Larson, Boise
Scott R. Learned, Boise
Douglas Gardiner Leavitt, Boise
William Forbess Lee, Emmett
Royce B. Lee, Idaho Falls
John Joseph Lerma, Boise
Erika Lessing, Idaho Falls
Angela A. Levesque, Meridian
Kathie A. Levison, Ketchum
Fred Jay Lewis, Pocatello
Richard Kelly Linville, Emmett
Adam Boone Little, Boise
David W. Lloyd, Boise
Bryce Craig Lloyd, Blackfoot
Lindsay Marie Lofgran, Rexburg
Brian D. Long, Coeur d’Alene
Robin Marcum Long, Nampa
Iver J. Longeteig, Boise
Joette Corriere Lookabaugh, 

Chester
Jessica M. Lorello, Boise
John Baker Lothspeich, Jerome
Kim B. Loveland, Pocatello
Eric Schuyler Monroe Ludlow, 

Burley
John C. Lynn, Eagle
Kenneth E. Lyon Jr., Pocatello
Aubrey Dean Lyon, Boise
Thomas Jason Lyons, Pocatello
James Stephen Macdonald Jr., 

Sandpoint
Mary Karin Magnelli, Boise
Elisa S. Magnuson, Boise
Jennifer Reid Mahoney, Boise
Lucas Todd Malek, Coeur d’Alene
Erika E. Malmen, Boise
Jolene C. Maloney, Boise
Ana Elida Mamani,  Boise
Jed Waldon Manwaring, Boise
Kipp Lee Manwaring, Idaho Falls

Mark Howard Manweiler, Boise
Elham Marder, Boise
Angela Roberts Marshall, 

Sandpoint
Louis E. Marshall III, Sandpoint
LaDawn Marie Marsters, Boise
James L. Martin, Boise
Theresa A. Martin, Boise
Reese Bradley Masingill, Weiser
Jetta Hatch Mathews, Pocatello
Albert Matsuura, Pocatello
Jason R. Mau, Boise
Mellisa D. Maxwell, Boise
Gregory Chris May, Pocatello
Shawn Clark Maybon, Caldwell
Thomas J. McCabe, Boise
Karen Clark McCarthy, Twin Falls
Michael Frederick McCarthy, 

Twin Falls
Gabriel J. McCarthy, Boise
Matthew F. McColl, Boise
Laurel V. McCord, Jerome
Deborah L. McCormick, Moscow
Stephen Brian McCrea, 

Coeur d’Alene
Sarah Anne McDowell, Lewiston
Ryan T. McFarland, Meridian
Paul David McFarlane, Boise
Neil Douglas McFeeley, Boise
Tyler Jay McGee, Twin Falls
John Stanley McGown Jr., Boise
Lisa M. McGrath, Boise
Ben Patrick McGreevy, Boise
Alexander P. McLaughlin, Boise
John Joseph “Jack” McMahon, 

Boise
H. Knox McMillan, Boise
Timothy Ray McNeese, Emmett
Patrick William McNulty, Seattle
Craig L. Meadows, Boise
Robert Morrison Meek, Boise
Kristopher Dean Meek, 

Idaho Falls
Joseph Michael Meier, Boise
L. Victoria Meier, Boise
Sarah K. Mello, Boise
Douglas K. Merkley, Pocatello
Loren K. Messerly, Boise
Russell Grant Metcalf, Homedale
Terry M. Michaelson, Nampa
Kerry E. Michaelson, Nampa
James R. Michaud, Sagle
Patricia Marie Migliuri, Twin Falls
Dean Joseph Miller, Boise
Celeste Kim Miller, Boise
Daniel Arthur Miller, Boise

Philip R. Miller, Mountain Home
Tara Martens Miller, Boise
Bren Erik, Twin Falls
Nancy J. Monson, Idaho Falls
Jason Randolph Napoleon, Boise
Michael W. Moore, Boise
Christopher R. Moore, Boise
M. Brent Morgan, Pocatello
Monica Rene Morrison, Caldwell
Michael Joshua Morrissey, 

Pocatello
William A. Morrow, Nampa
Alan L. Morton, Boise
Alycia Truax Moss, Coeur d’Alene
Taylor L. Mossman-Fletcher, 

Boise
Stephen John Muhonen, 

Pocatello
Manuel Travis Murdoch, 

Blackfoot
Marcia Jean Murdoch, Rexburg
Timothy E. Murphy, Boise
Blake M. Murray, Idaho Falls
Sheryl Louise Musgrove, Boise
Jodi A. Nafzger, Boise
Gary Lance Nalder, Idaho Falls
Scot D. Nass, Coeur d’Alene
Cathy L. Naugle, Boise
Kirtlan G. Naylor, Boise
Jacob H. Naylor, Boise
Randolph B. Neal, Idaho Falls
Tyler Harrison Neill, Pocatello
Benjamin Neilsen, Pocatello
Douglas Roy Nelson, Idaho Falls
Tyson Kay Nelson, Boise
Charina A. Newell, Boise
Nick Lewis Nielson, Pocatello
Brent Bradford Nielson, 

Twin Falls
Lisa Diane Nordstrom, Boise
Constance Norris, Boise
Audrey L. Numbers, Boise
Kelsey Jae Nunez, Boise
Christopher Sid Nye, Nampa
Laura Zettel O’Connell, Twin Falls
William Jake O’Connor, Boise
Justin B. Oleson, Blackfoot
Dennis Wayne Olley, Pocatello
Eric Lynn Olsen, Pocatello
Tyler Kevin Olson, Preston
Brooke Alexandria O’Neil, Boise
John Petui Osai, Idaho Falls
Fred R. Palmer, Sandpoint
Anthony M. Pantera IV, Boise
W. Anthony Park, Boise

Penelope Parker, Twin Falls
Matthew Christopher Parks, 

Boise
David Newell Parmenter, 

Blackfoot
Merrilee A. Parr, Coeur d’Alene
Craig W. Parrish, Pocatello
Jeffrey C. Parry, Meridian
William Lindsay Partridge, Boise
Rudolf “Rudy” L. Patrick, Meridian
Michael  Frame Peacock, Kellogg
Vic A Pearson, Preston
Alec T. Pechota, Boise
David Marshall Penny, Boise
David Kay Penrod, Pocatello
A. Denise Penton, Boise
Mark D. Perison, Boise
Shan Butcher Perry, Idaho Falls
Mark T. Peters Sr., Boise
Richard D. Petersen, Pocatello
Mark R. Petersen, Pocatello
Tonn Kimball Petersen, Boise
Jacob Wayne Peterson, Boise
Kevin Charles Peterson,

Blackfoot
Boyd J. Peterson, Firth
Mark C. Peterson, Boise
Brian B. Peterson, 

Mountain Home
Nathaniel “Nate” Peterson, Boise
Brittany Lee Pfister, Boise
Kira Dale Pfisterer, Boise
Terri R. Pickens, Boise
Anne E. Pieroni, Boise
Joseph N. Pirtle, Boise
Noel James Pitner, Spokane
Seth C. Platts, Twin Falls
Michelle R. Points, Boise
Bradley B. Poole, Boise
William Christopher Pooser, 

Boise
April Lea Pope, Idaho Falls
Wendy M. Powell, Meridian
Mark Stephen Prusynski, Boise
Matthew D. Purcell, Boise
Charlene K. Quade, Boise
Brenda H. Quick, Meridian
John L. Radin, Idaho Falls
Kathryn Railsback, Boise
Sunil Ramalingham, Moscow
Bron Michael Rammell, Pocatello
Scott Elliott Randolph, Boise
Derrick Craig Rasmussen, Boise
Terry Scott Ratliff, 

Mountain Home
Steven Ray Rausch, Meridian
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John Erik Redal, Coeur d’Alene
Todd Mathew Reed, Sandpoint
Jennifer M. Reinhardt-Tessmer, 

Boise
Dennis Dale Reuter, 

Coeur d’Alene
Tyler James Rice, Boise
Steven Arthur Richards,

Idaho Falls
Angela J. Richards, Boise
Steven Vaun Richert, Pocatello
Jared H. Ricks, Blackfoot
Paul Bechter Rippel, Idaho Falls
Benjamin Craig Ritchie, 

Idaho Falls
Jennifer A. Roark, Nampa
David K. Robinson Jr., 

Coeur d’Alene
Michael Ray Robinson, McCall
Lisa B. Rodriguez, Twin Falls
Cyrus J. Roedel, Boise
Kaylene Marshall Roedel, Boise
Martha Teresa Roletto, 

Coeur d’Alene
Jeffrey E. Rolig, Twin Falls
Lindsey Rae Romankiw,

Idaho Falls
Shannon N.Romero, Boise
Scott L. Rose, Boise
Andrea Jo Rosholt, Boise
Paul Norwood Jonas Ross, Paul
Todd Anthony Rossman, Nampa
Claire Chandler Rosston, Boise
Tyler Stanton Rounds, Caldwell
James D. Ruchti, Pocatello
Kristina J. Running, Moscow
Matthew Joseph Ryden, Boise
Monica E. Salazar, Nampa
Christine M. Salmi, Boise
M. Anthony Sasser, Pocatello
Steven F. Scanlin, Boise
Danielle C. Scarlett, Nampa
Edwin Guy Schiller, Nampa
Lisa M. Schoettger, Twin Falls
Lauren Ilene Scholnick, 

Salt Lake City, UT
John T. Schroeder, Boise
Steven John Schuster, Boise
Lance J. Schuster, Idaho Falls
Sheila Rae Schwager, Boise
Wesley L. Scrivner, Boise
Aaron L. Seable, Nampa
Karin Rosalind Seubert, Lewiston
Shelly Cozakos Shannahan, Boise
Robert L. Shaver, Boise
Ann K. Shepard, Boise

Sara Shepard, Boise
Ronald R. Shepherd, Meridian
Christopher D. Sherman, Eagle
Bret W. Shoufler, Boise
Matthew K. Shriver, Boise
Jennifer Lynn Shrum, Boise
Lisa Doreen Shultz, Boise
Cathy R. Silak, Boise
Karen L. Silva, Boise
Brendan D. Simaytis, 

Coeur d’Alene
Sarah Quinn Simmons, Boise
Christopher Patrick Simms, 

Hailey
Craig W. Simpson, Idaho Falls
Peter C. Sisson, Boise
Wayne Benjamin Slaughter, III, 

Boise
Milton C. Slavin, Salmon
David J. Smethers, Boise
Stephen F. Smith, Sandpoint
Bruce Michael Smith, Boise
Hon. Tyler Dudley Smith, Emmett
Margery W. Smith, Boise
Ellen Nichole Smith, Garden City
Scott Joseph Smith, Pocatello
William Lloyd Smith, Garden City
Thomas Daniel Smith, Pocatello
Nicholas A. Smith, Boise
Stephen T. Snedden, Sandpoint
Andrew J. Snook, Boise
Sharon E. Anne Solomon, 

Coeur d’Alene
Dean C. Sorensen, Boise
James A. Spinner, Pocatello
Tami Elizabeth Springer, Boise
B. Newal Squyres, Boise
David I. Stanish, Boise
Selim A. Star, Hailey
Serhiy Stavynskyy, Cascade
Jared A. Steadman, Pocatello
Benjamin E. Stein, Boise
Frances R. Stern, Boise
Trapper S. Stewart, Coeur d’Alene
Shelli Dawn Stewart, Nampa
Robin Jeffrey Stoker, Twin Falls
Stephen Andrew Stokes, 

Pocatello
Laird Bruce Stone, Twin Falls
Richard William Stover, Boise
Lincoln Strawhun, Boise
Weldon Blair Stutzman, Boise
David Michael Swartley, Boise
Paul R. Taber III, Boise
Robert Walter Talboy, Boise

Glenda M. Talbutt, Boise
Claire S. Tardiff, Boise
Pamela Jane Tarlow, Rye
Darin J. Taylor, Middleton
Brendon C. Taylor, Pocatello
Jordan E. Taylor, Vancouver
Matthew K. Taylor, Boise
Stanley J. Tharp, Boise
W. John Thiel, Boise
Carmen Michelle Thomas Morse,

Boise
Travis Lee Thompson, Twin Falls
Aaron N. Thompson, Pocatello
Dale Packer Thomson, Rexburg
Erick B. Thomson, Emmett
Robert P. Tilley, Nampa
Hon. Joel Evan Tingey, 

Idaho Falls
John B. Todd, Boise
Aaron J. Tolson, Ammon
Christopher N. Topmiller, 

Caldwell
Kim Wherry Toryanski, Boise
Michael Patrick Tribe, Rupert
Christ Theodore Troupis, Eagle
Scott A. Tschirgi, Boise
Brian Thomas Tucker, Idaho Falls
Steven Ashby Tuft, Burley
P. Rick Tuha, Nampa
Terry T. Uhling, Boise
Amanda E. Ulrich, Idaho Falls
Louis Lucas Uranga, Boise
Anthony M. Valdez, Twin Falls
Jack Van Valkenburgh, Boise
Davis Frederick VanderVelde, 

Nampa
Joshua P. vanSwearingen, 

Caldwell
Julie Varin, Boise
Reese Eugene Verner, Nampa
Nicolas Vernon Vieth, 

Coeur d’Alene
Jonathan M. Volyn, Pocatello
Matthew J. Vook, Meridian
Dennis S. Voorhees, Twin Falls
Matthew L. Wade, Boise
Francis Patrick Walker, Boise
Kacey L. Wall, Coeur d’Alene
Richard P. Wallace, Coeur d’Alene
Marc E. Wallace, Coeur d’Alene
Sean Patrick Walsh, Coeur d’Alene
Matthew Lloyd Walters, Boise
Nicholas Alexander Warden, 

Boise
Shane Kody Warner, Boise
Mark Robert Wasden, Twin Falls

Elijah M. Watkins, Boise
Andrew Marshall Wayment, 

Idaho Falls
Dennis C. Weigt, Meridian
Bernard Joseph Welch Jr., Boise
William H. Wellman, Nampa
Carole Denise Wells, Moscow
Peter M. Wells, Pocatello
Stanley Wesley Welsh, Boise
Whitney Welsh, Boise
Carole I. Wesenberg, Pocatello
Jacob Scott Wessel, Idaho Falls
Jefferson Hunt West, Boise
Jesse Michael Wheiler,

Idaho Falls
Teri A. Whilden, Caldwell
Jarom Anthony Whitehead, 

Twin Falls
Brent L. Whiting, Idaho Falls
Karyn Whychell, Boise
Michael Joseph Whyte, 

Idaho Falls
Jaren Nichole Wieland, Boise
Dennis Paul Wilkinson, 

Idaho Falls
Timothy James Williams, 

Twin Falls
Daniel E. Williams, Boise
Brian J. Williams, Jerome
Kimberly L. Williams, Boise
R. Bradley Willis, Pocatello
Mindy M. Willman, Boise
Jon Robert Wilson, Boise
Brent T. Wilson, Boise
Paul R. Winward, Meridian
Carl Jeffrey Withroe, Boise
Nolan Ernest Wittrock, Pocatello
Gearld Linn Wolff, Caldwell
Brian Clayton Wonderlich, Boise
Theodore Jason Wood, 

Idaho Falls
Steven D. Wood, Pocatello
Robert H. Wood, Rexburg
Scott Douglas Woodbury, Boise
Aaron J. Woolf, Idaho Falls
Stephen T. Woychick, Boise
Roger B. Wright, Farmington
Joseph A. Wright, Grangeville
Erin J. Wynne, Boise
Craig Richard Yabui, Boise
Cynthia Lin Yee-Wallace, Boise
David Lowry Young, Nampa
Colleen Denise Zahn, Boise
Hyrum M. Zeyer, Boise
Paul D. Ziel, Rigby
Clayne S. Zollinger Jr., Rupert



• Obtain 10 CLE Credits
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Michael Ferrigno
(208) 287-5368
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Seasoned trial attorneys, litigators and counselors
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