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business and employment litigation matters.  Daniel’s litigation practice has 
involved a variety of issues including title insurance defense, mechanic’s lien 
litigation and general business litigation, specifically, trade secret protection, 
non-compete actions and anti-trust/monopoly related matters.  In addition 
to his litigation practice, Daniel also advises his corporate clients on the 
implementation and lawful compliance with various employment policies 
and practices.

dglynn@greenerlaw.com
(208) 319-2600

950 W. Bannock Street, Suite 950
Boise, Idaho 83702
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ISB/ILF Upcoming CLEs

Live Seminars
Throughout  the year,  live seminars on a variety of 
legal  topics  are  sponsored by  the  Idaho State Bar 
Practice  Sections  and  by  the  Continuing  Legal 
Education Committee of the Idaho Law Foundation.  
The  seminars  range  from  one  hour  to  multi-
day  events.  Upcoming  seminar  information  and 
registration forms are posted on the ISB website at: 
isb.idaho.gov. To learn more contact Dayna Ferrero 
at  (208)  334-4500  or  dferrero@isb.idaho.gov.  For 
information around the clock visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded  seminars  are  available  on  demand 
through  our  online  CLE  program.    You  can  view 
these seminars at your convenience.  To check out 
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars
Many  of  our  one-to  three-hour  seminars  are  also 
available to view as a live webcast.  Pre-registration 
is  required.    Watch  the  ISB  website  and  other 
announcements  for  upcoming webcast  seminars. 
To learn more contact Dayna Ferrero at (208) 334-
4500  or  dferrero@isb.idaho.gov.  For  information 
around the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for rent in 
DVD, VCR and audio CD formats.  To visit a listing of 
the programs available for rent, go to isb.idaho.gov, 
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.

August 

August 20
Handling Your First or Next Matter Involving the  
Sale or Acquisition of a Small Business
Sponsored by the Idaho Law Foundation
The Law Center – 525 W. Jefferson, Boise / 
Statewide Webcast
9:00 a.m. (MDT)
2.0 CLE credits NAC

September 
September 12 – 13
Annual Advanced Estate Planning Seminar 
Sponsored by the Taxation, Probate and Trust Law 
Section
Sun Valley Resort, 1 Sun Valley Road – Sun Valley 
10.5 CLE credits of which 1.0 is Ethics 
For lodging reservation please call (800) 786-8259

September 17
Handling Your First or Next Child Support Case –  
Establishment and Enforcement
Sponsored by the Idaho Law Foundation
The Law Center – 525 W. Jefferson, Boise / 
Statewide Webcast
9:00 a.m. (MDT)
2.0 CLE credits NAC

September (continued)

September 19
Attorney Ethics When Starting a New Firm
Sponsored by the Idaho Law Foundation 
in Partnership with Peach New Media and 
WebCredenza Inc.
Audio Stream / Teleseminar
11:00 a.m. (MDT)
1.0 CLE credits

September 26
Representing Your Child Client: Child Proctection 
and Child Custody
Sponsored by the Family Law Section
Hampton Inn & Suites – 1500 Riverstone Drive, 
Coeur d’Alene
8:30 a.m. (PDT)
6.0 CLE credits

October
October 2
New Attorney Program
Sponsored by the Idaho Law Foundation, Inc.
Boise Centre, 850 W. Front, Boise
8:00 a.m. (MDT)
4.0 CLE credits of which 1.5 is Ethics NAC

**Dates,  times,  locations and CLE credits are subject to change. The  ISB 
website contains current information on CLEs. If you don’t have access to 
the Internet please call (208) 334-4500 for current information.

Attend a CLE right in your backyard

*NAC —  These  programs  are  approved  for  New  Admittee  Credit 
pursuant to Idaho Bar Commission Rule 402(f ).
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Career Path Changed Based on a Law Class from Art Smith

President’s Message

Paul B. Rippel
President, Idaho State Bar 
Board of Commissioners

  

My main thought at that time was to avoid being a resource manager 
sued in one of those cases, i.e. stay out of court.  

t seems to be a common theme 
for Bar Presidents in their first 
article to write about what 
brought them to the practice 
of law.  My route was a bit cir-

cuitous.  As an undergraduate at the 
University of Idaho I was pursuing 
a degree in Range Management, 
studying ecosystems that support 
grazing and browsing by tame and 
wild animals.  I thought my future, 
after graduation, was going to work 
for the Forest Service, the Bureau of 
Land Management or a state public 
lands department.  

The focus in Range Management 
study was largely 
on flora and fau-
na, science and 
natural laws.  But 
there were aspects 
of human interac-
tion with resourc-
es and within soci-
ety that had to be 
addressed as well.  Our nation was 
in the midst of enacting serious en-
vironmental laws and regulations on 
clean water, clean air and pesticides 
and hazardous chemicals.  Addition-
ally, cases such as Sierra Club v. Morton 
were beginning to mold our views 
of how resources and the groups of 
people wanting to use them should 
be managed.  That would require 
understanding people and how our 
American society regulates itself, not 
just science.

Accordingly, future range man-
agers were required to learn about 
natural resource law.  My class was 
taught by law professor Art Smith 

from the University of Idaho College 
of Law.  I remember reading a lot of 
fine print and cases challenging the 
sufficiency of environmental impact 
statements, like the ones I expected 
to be writing.  My main thought at 
that time was to avoid being a re-
source manager sued in one of those 
cases, i.e. stay out of court.  That was 
my first taste of the law aside from 
traffic court.

A couple of years later as I con-
sidered various options for earning 
a living, I remembered my environ-
mental law class and the challenge 
it presented.  I also liked that saying,  
“every case is different,” believing 
that if that was true, I would never 
be bored with a career in the law.  It 
also helped that my favorite book 
and movie was (and is) Harper Lee’s 
To Kill a Mockingbird with all the 
subtexts both good and bad.  I dis-
cussed my ideas with my wife Alexis 
who asked a very pertinent question, 
“you would rather pay to go to law 
school in Moscow than take a paid 
Ph. D. fellowship in Oregon study-
ing wild horses?”  When I said yes, 
she supported me 110%.  That was 
the beginning of what has been a 
wonderful life in the law.  

People ask me when I plan to re-
tire.  I tell them I have no plan to re-

tire because I like what I do.  If that 
changes, I’ll look into doing some-
thing else.  As you contemplate what 
brought you to the law, and though 
an individual day may be better or 
worse than another, I sincerely hope 
that each of you can say that you en-
joy being a lawyer.

Finally, we should have a little 
entertainment now and then, so I 
am asking you who are so inclined 
to write a brief paragraph about the 
most unusual criminal sentence you 
have encountered.  Use your own 
discretion on whether to keep the 
judge’s name to yourself.  Submit 
them to The Advocate (dblack@isb.
idaho.gov)staff and they will select 
one for publication.

About the Author

Paul B. Rippel is a member of 
Hopkins Roden in Idaho Falls, and cur-
rent President of the Idaho State Bar 
Board of Commissioners.  Mr. Rippel re-
ceived a BS from the University of Ida-
ho in 1976, MS at NM State University 
in 1978, and his JD from the University 
of Idaho in 1981.  He has practiced in 
Idaho Falls since clerking for the Hon. 
Arnold T. Beebe for a year.  His wife 
Alexis is also a U of I graduate and they 
have a son and daughter living in Port-
land, Oregon.
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DISCIPLINE

Craig R. Jorgensen
(Suspension)

On June 5, 2014, the Idaho Su-
preme Court issued a Disciplinary 
Order imposing a previously with-
held suspension from a prior disci-
plinary case on Pocatello attorney 
Craig R. Jorgensen, finding that he 
violated Idaho Rules of Professional 
Conduct (“I.R.P.C.”) 5.5 [Unauthor-
ized practice of law] and 1.15(d) 
[Failure to promptly deliver to cli-
ent or third party funds that client 
or third party is entitled to receive].  
On October 31, 2012, Mr. Jorgensen 
received a two-year suspension with 
all but four months withheld, which 
he began serving on November 14, 
2012, and a three-year period of pro-
bation (see January 2013 issue of The 
Advocate).  In the June 5, 2014 Disci-
plinary Order, in addition to impos-
ing the withheld suspension from 
the prior case, the Idaho Supreme 
Court imposed an additional three-
month suspension, thereby making 
Mr. Jorgensen ineligible for rein-
statement until February 14, 2015.  If 
reinstated to the practice of law, he 
will then serve the three-year proba-
tionary period under the terms and 
conditions imposed in the October 
31, 2012 Disciplinary Order.   

The current case involved Mr. 
Jorgensen’s conduct during his 
four-month actual suspension.  Two 
days after his suspension began on 

November 14, 2012, the Idaho Su-
preme Court issued an Opinion in 
a personal injury case in which Mr. 
Jorgensen had represented the plain-
tiff, K.A., since 2000.  K.A. sustained 
permanent injuries as a result of a 
vehicular accident.  The Supreme 
Court’s Opinion affirmed the Dis-
trict Court’s Judgment in favor of 
K.A. in the amount of $1,126,843.01.  

With respect to I.R.P.C. 5.5, Mr. 
Jorgensen admitted that he contin-
ued to practice law after his suspen-
sion began.  Although Mr. Jorgensen 
informed K.A. of his suspension and 
K.A.’s need to find substitute counsel, 
and although new counsel substitut-
ed into the case, Mr. Jorgensen con-
tinued to communicate about the 
case with K.A., a litigation funding 
company, US Claims, to which K.A. 
owed funds after completion of the 
case which were advanced to him for 
his personal use, and Medicare.  Mr. 
Jorgensen also admitted that when 
the defendant paid the $1.2 mil-
lion judgment in December 2012, 
those funds were deposited into his 
trust account rather than substitute 
counsel’s trust account and that he 
periodically disbursed case proceeds 
totaling $50,000 to K.A. between 
December 2012 and June 2013.  Mr. 
Jorgensen admitted that after his sus-
pension and his receipt of the funds, 
he contacted Medicare and Medic-
aid to determine whether they had 

any liens on K.A.’s case proceeds.  
Mr. Jorgensen further admitted that 
he contacted US Claims in January 
2013 to inquire whether it would be 
willing to negotiate a compromise 
of the funds K.A. owed to it.

With respect to I.R.P.C. 1.15(d), 
Mr. Jorgensen acknowledged that 
although he received payment of 
the $1.2 million judgment in K.A.’s 
case in December 2012, he did not 
disburse the bulk of the funds due 
and owing to K.A., $548,106.62, un-
til September 2013, eight months 
after receiving the check from the 
defendant.  Mr. Jorgensen admit-
ted that although he entered into 
an agreement with US Claims that 
he would not disburse any case pro-
ceeds to K.A. until US Claims’ inter-
ests in those proceeds had been paid 
in full, he made small disbursements 
to K.A. prior to paying US Claims 
and did not pay US Claims its mon-
ies due from the case proceeds for 
approximately five months after he 
received those funds.

The Idaho Supreme Court’s Dis-
ciplinary Order further ordered that 
Mr. Jorgensen shall reimburse the 
Idaho State Bar for its costs of the 
hearing, court reporter and hearing 
transcript.

Inquiries about this matter may 
be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 
83701, (208) 334-4500.
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Octo. 26, 2009); Stinker Stores, Inc., 2010 
WL 1976882, *6 n.2 (D. Idaho May 17, 
2010).
7. See Hardenbrook, 2009 WL 3530735, at 
*7.
8. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6 (“When the moving party’s claims 
are reasonably disputed and there is 
substantial evidence that supports the 
non-moving party’s claims, a motion to 
amend to assert punitive damages will 
not be allowed.” (citing Strong, 393 F. 
Supp. 2d at 1026)).
9. Hardenbrook, 2009 WL 3530735, at *7.
10. See Hansen-Rice, Inc. v. Celotex Corp., 
414 F. Supp. 2d 970, 979-80 (D. Idaho 
2006) (“Certainly a jury might conclude, 
as Celotex asserts, that Barrow was just 
letting off steam . . . .  However, . . . [t]
hat evidence at least raises a reasonable 
inference that Celotex was not acting in 
good faith . . . .”).  In the interest of full 
disclosure, the author was involved as 
counsel in Hansen-Rice.
11. Hansen-Rice, Inc. v. Celotex Corp., No. 
CV-04-101-S-BLW, slip op. at 2 (D. Idaho 
June 22, 2006).
12. Id.

13. Stinker, 2010 WL 1976882, at *6 (cit-
ing Manning v. Twin Falls Clinic & Hosp., 
Inc., 122 Idaho 47, 830 P.2d 1185 (1992); 
Jones v. Panhandle Distribs., Inc., 117 Ida-
ho 750, 792 P.2d 315 (1990); Soria v. Si-
erra Pac. Airlines, Inc., 111 Idaho 594, 726 
P.2d 706 (1986); Cheney v. Palos Verdes 
Inv. Corp., 104 Idaho 897, 665 P.2d 661 
(1983); Linscott v. Rainier Nat’l Life Ins. Co., 
100 Idaho 854, 606 P.2d 958 (1980)); see 
also O’Neil, 118 Idaho 257, 796 P.2d 134.  

14. See Vendelin, 140 Idaho at 423, 95 P.3d 
at 41; see also Stinker, 2010 WL 1976882, 
at *6.

15. Hardenbrook, 2009 WL 3530735, at *6 
n.3; see also Stinker, 2010 WL 1976882, at 
*6 n.2.

About the Author 

J. Walter Sinclair is a partner in 
the law firm of Stoel Rives in Boise, 
Idaho. He has practiced law since 1978, 
developing a trial practice with an em-
phasis on business, corporate and com-
plex litigation matters associated with 

agricultural prod-
uct liability, anti-
trust, class action, 
mass tort, probate 
disputes, real estate 
and securities litiga-
tion.

Multi-faceted experience: 
iMpartial and insightful 

dispute resolution

larry c. hunter 
Mediation, arbitration, evaluations, 

administrative hearings 
(208) 345-2000 

lch@moffatt.com

  

As Hardenbrook instructs, the 
proper application of the  

punitive damages standard 
should be: “if the moving party’s 
claims are reasonably disputed 

and there is substantial evidence 
that supports the non-moving 

party’s claims, the moving party 
has not met its burden,”
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N e w s  B r i e f s

Justice scalia to speak in Boise Aug. 25 

BOISE – U.S. Supreme Court Jus-
tice Antonin Scalia will provide the 
keynote address at the Snake River 
Basin Adjudication celebration in 
Boise on August 25-26, 2014. 

The conference and celebration is 
sponsored by the 
Idaho Supreme 
Court, the Univer-
sity of Idaho Col-
lege of Law and 
the Kempthorne 
Institute.  The 
conference marks 
the conclusion of 
the SRBA process.

The historic adjudication of sur-
face and ground water rights in the 
Snake River Basin in Idaho is the 
subject of a full-day conference on 
August 25 and offers 7.75 hours of 

CLE credit (credit approval pend-
ing). Nationally known water law 
experts will cover topics related to 
the history of the adjudication, case 
management challenges, role of the 
various constituency groups in the 
adjudication, and water adjudication 
issues throughout the western states.

Scalia will speak after a reception 
followed by a ceremonial signing of 
the final unified decree of 158,000 
separate rights to use water. A panel 
discussion of the future of water pol-
icy is scheduled for Aug 26.

Former Interior Secretary and 
Idaho Gov. Dirk Kempthorne invit-
ed Scalia to attend the celebration.

“I had the pleasure of meeting 
him as governor and was honored to 
have him swear me in as Secretary of 
the Interior,” Kempthorne said. “The 
Justice’s writings, scholarship and ju-
risprudence have long been admired 

by Idahoans, and it is an honor for us 
to have him help us celebrate one of 
this nation’s major achievements in 
water management.”

Idaho Supreme Court Justice 
Roger Burdick, who presided over 
the Snake River Basin Adjudication, 
said the celebration recognizes the 
importance of the largest adjudica-
tion of its kind in the nation’s his-
tory.

“Justice Scalia’s impact and intel-
lect are well documented and bring 
gravitas to this celebration of coop-
eration among the Idaho legislature, 
numerous governors’ offices, and 
the Idaho judiciary in our effort to 
catalog Idaho’s water rights,” Burdick 
said.

Registration for the event is avail-
able at https://secure.meetingsys-
tems.com/SRBA/evite.htm

Justice Antonin Scalia
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Mediation & arbitration

Certified Professional 
Mediator 

with over 700 Cases

exPerienCed arbitrator 
with over 70 Cases

alternative disPute resolution

Merlyn w. Clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise • Coeur d’Alene • Pocatello • Reno
www.hawleytroxell.com • 208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
resume. 

Typical SellersTypical Sellers (age 65+) will increase 73%

while Typical BuyersTypical Buyers (ages 45 to 54)

will decrease by 4%!*

Be the first of millions of Baby BoomersBe the first of millions of Baby Boomers
preparing to Exit the Marketpreparing to Exit the Market

ARTHUR BERRY & COMPANY
9095 S. Federal Way, Suite 204, Boise, ID 83716

208-336-8000
www.arthurberry.com

*US Dept of Commerce, Bureau of Census Data for period 2005 through 2025

Contact the Business Brokerage Authority of Over 31 Years
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Executive Director’s Report

2014 Resolution Process
Diane K. Minnich
Executive Director, Idaho State Bar

  

I offer my thanks to Bill and Bob 
for their service and commitment 
to the bar.  They have both given 

of their expertise, time and  
talent to improve the bar and the 

profession

Proposed resolutions — 
Deadline September 25

Do you, your district bar associa-
tion, practice section or committee 
have an issue, proposed rule revision 
or legislative matter that you think 
should be voted upon by the Idaho 
State Bar membership.  If so, the fall 
resolution process, or “roadshow” is 
the opportunity to propose issues 
for consideration by members of the 
bar. 

Unlike most state bars, the Idaho 
State Bar cannot 
take positions on 
legislative mat-
ters, or propose 
changes to rules 
of the Court, or 
substantive rules 
governing the bar 
itself, by act of its 
bar commissioners, or at its Annual 
Meeting.  Matters referenced above 
must be submitted to the member-
ship for a vote through the resolu-
tion process. 

This year, resolutions may in-
clude proposed changes to the Bar 
Commission rules to create more 
opportunity for pro bono work.

Idaho Bar Commission Rule 
906 governs the resolution process.  
Resolutions for the 2014 resolution 
process must be submitted to the 
bar office by the close of business 
on September 25, 2014.  If you have 
questions about the process or how 
to submit a resolution, please con-
tact me at dminnich@isb.idaho.gov 
or (208)334-4500.  

Thank you

Each summer, Commissioners 
retire and new Commissioners take 
their place.  This year, William (Bill) 
Wellman, Nampa will be replaced 
by Dennis Voorhees, Twin Falls; and 
Boise attorney Robert (Bob) Wetherell 
will be replaced by Michelle Points 
of Boise.  Paul Rippel, Idaho Falls, 
became the ISB 
President at the 
close of this year’s 
Annual Meeting.  

I offer my 
thanks to Bill and 
Bob for their ser-
vice and commit-
ment to the bar.  
They have both 
given of their ex-
pertise, time and 
talent to improve 
the bar and the pro-
fession.  

Bill Wellman is 
calm and reason-
able. He is willing 
to listen and help 
when and where 

needed. He brought to the Board the 
valuable perspective of a solo practi-
tioner from a smaller community.

Bob Wetherell is committed to 
serving lawyers, the profession and 
the public.  He was available when-
ever needed to support the bar and 
its programs and activities.  And, of 
course, he is a Vandal through and 
through! 

Farewell
At the end of August, my dear 

friend and colleague, Patti Tobias 
will be leaving Idaho for the National 
Center for States Courts in Denver, 
Colorado.  Patti has served as the 
Administrative Director of the Idaho 
Court for over 20 years.  She has guid-
ed the Idaho Courts to be more effi-
cient, innovative and accessible.  She 
has brought together diverse groups 
of judges, lawyers and non-lawyers to 
create and establish 
programs to serve 
the public and ju-
diciary.  The Court 
and the Bar are los-
ing a friend and an 
advocate.  Working 
with Patti has been 
a pleasure — I will 
miss her!

Robert (Bob) 
Wetherell

William (Bill) Wellman

Patti Tobias

Resolution meetings schedule

Thursday, November 6
1st District, Coeur d’Alene, noon
2nd District, Moscow, 6:00 p.m. 

Tuesday, November 18
7th District, Idaho Falls, Noon 

Wednesday, November 19
5th District, Twin Falls, 6:00 p.m.
6th District, Pocatello, Noon 

Thursday, November 20
4th District, Boise, Noon
3rd District, Caldwell, 6:00 p.m.
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Larry C. Hunter
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Brian Donesley 

LIQUOR LAW
•	Former	Idaho	Liquor	Chief
•	Former	Idaho	State	Senator

Mr.	Donesley	is	also	available	for	referral		
and	consultation	involving:

•	30+	years	experience	in	liquor	law •	DUI

•	Retail/Wholesale •	Injuries

•	Revocations/Suspensions/Criminal •	Family/Divorce

•	Hearings/Appeals/Trials •	Employment

•	Lobbying/Governmental	Affairs •	Discrimination

•	State,	Local,	Federal,	Multi-State •	Immigration

•	National	Association	of	Alcohol	
Beverage	Attorneys	(NAABLA)

•	Licensed	in	Idaho	and	Washington

•	For	more	information	see:	Idaholiquorlaw.com
                    BrianDonesley.com

Brian Donesley, Attorney at Law
ISB No. 2313

P.O. Box 419, – Boise, ID 83701
Telephone: (208) 343-3851

Email: bdonesley @bdidlaw.com
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Joseph N. Pirtle 

Welcome from the Litigation Section

 

Litigation Section

Chairperson
Joseph N. Pirtle 
Elam & Burke, PA
PO Box 1539
Boise, ID  83701
T: (208) 343-5454
E: jnp@elamburke.com

Vice Chairperson
Emil R. Berg 
5186 E. Arrow Junction Dr.
Boise, ID  83716-8645
T: (208) 345-2972
E: emil@eberglaw.com

Secretary
Howard Aye Belodoff 
Idaho Legal Aid Services Inc.
310 N. 5th Street
Boise, ID  83702
T: (208) 336-8980
E: howardbelodoff@idaholegalaid.org

Treasurer
Gene A. Petty 
Ada County Prosecutor’s Office
200 W. Front Street, Rm 3191
Boise, ID  83702
T: (208) 287-7700
E: gpetty@adaweb.net

  

Over the past two years the  
Litigation Section has donated 

more than $20,000 to  
organizations promoting the law 

and litigation in general. 

he Litigation Section is 
pleased to sponsor this is-
sue of The Advocate.  The 
Litigation Section is one 
of the largest and most 

active sections of the Idaho State 
Bar.  This past year we have focused 
on presenting CLE seminars at our 
section meetings.  Recent topics in-
clude initial disclosures in federal 
court, deposition strategies, asserting 
attorney-client and work-product 
privileges and recent changes to the 
local federal rules on electronic dis-
covery.

Over the past two years the Liti-
gation Section has donated more 
than $20,000 to organizations pro-
moting the law and litigation in 
general.  Much of those funds were 
donated to Access to Justice Idaho, 
a statewide campaign to fund legal 
services for low-income residents 
and persons with disabilities.  The 
Section also donated funds to the 
Love The Law! program, whose mis-
sion is to develop and maintain a 
pipeline program that exposes Ida-
ho high school, college and univer-
sity students with diverse, minority 
and low-income backgrounds and 
underrepresented populations to 
the legal profession and encourages 
those students to consider pursuing 
a career in the law.

The articles published in this is-
sue of The Advocate address several 

litigation issues that we hope you 
find of interest to your practice.  Emil 
Berg analyzes owner liability and in-
surance coverage for permissive use 
of motor vehicles and related laws in 
Idaho.  Josh Evett discusses the im-
pact of the Idaho Supreme Court’s 
recent decision in Roundtree v. Boise 
Baseball, LLC on assumption of risk 
as a defense in Idaho.  Ted Reuter 
outlines how cryptocurrencies, like 
Bitcoin, are beginning to impact 
business transactions and poten-
tially raise confidentiality concerns.  
Finally, Paul McFarlane provides an 
overview of the Idaho Small Lawsuit 
Resolution Act and how it is used 
to avoid the often expensive costs of 
litigation.  

If your practice involves litiga-
tion, whether it be at the adminis-
trative level, trial court level or be-
fore Idaho’s Appellate Courts, we 
encourage you to attend one of our 
monthly Section meetings.  They are 
held in Boise at Noon on the third 
Friday of each month.

About the Author 

Joseph N. Pirtle completed his 
term as Chairperson of the Litigation 
Section in July.  He is a shareholder in 
the law firm of Elam 
& Burke, P.A., prac-
ticing in the areas 
of commercial and 
business litigation 
and insurance de-
fense litigation.

T
Litigation Section
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Automobile Owner Liability When the Driver is Negligent —
A Primer on Three Doctrines
Emil R. Berg 

  

A defendant owner or other person with the right to control the vehicle 
may also be liable under the negligent entrustment doctrine and, if the 

driver is the defendant’s minor child, the negligent supervision doctrine. 

any automobile acci-
dent cases result from 
negligent driving by 
persons other than the 
vehicle owner.   Un-

der the permissive use doctrine, the 
owner can be liable for the driver’s 
fault even when the driver is not the 
owner’s employee or agent.  If the 
driver is the owner’s minor child, 
that doctrine creates an exception 
from the generally very limited pa-
rental liability for the torts of chil-
dren under Idaho law.1  

A defendant owner or other per-
son with the right to control the ve-
hicle may also be liable under the 
negligent entrustment doctrine and, 
if the driver is the defendant’s minor 
child, the negligent supervision doc-
trine.  Unlike permissive use, those 
theories require personal negligence 
of the defendant in addition to the 
driver’s fault.  

This article summarizes Idaho 
law on those three doctrines, includ-
ing the requirement that the owner’s 
automobile liability insurance apply 
in permissive use cases.2  This infor-
mation should be useful to not only 
every practitioner, but to every own-
er of a car.

Idaho statutes on permissive use

Vehicle owner liability
Idaho Code § 49-2417(1) pro-

vides that “[e]very owner of a motor 
vehicle is liable and responsible for 
the death of or injury to a person or 
property resulting from negligence 
in the operation of his motor vehi-
cle, in the business of the owner or 
otherwise, by any person using or 
operating the vehicle with the per-
mission, express or implied, of the 
owner, and the negligence of the 
person shall be imputed to the own-

M

er for all purposes of civil damages.”  
Subsection (2) of the statute limits 
the owner’s liability “to the amounts 
set forth under ‘proof of financial re-
sponsibility’ in section 49-117, Idaho 
Code, or the limits of the liability 
insurance maintained by the owner, 
whichever is greater,” except when 
the owner’s liability arises from the 
relationship of principal and agent 
or master and servant.
Mandatory owner liability insurance 
coverage for permissive users

Idaho Code § 49-1212(1)(b) re-
quires that an owner’s motor vehicle 
liability insurance policies provide 
coverage for both permissive users 
and the named insureds giving ex-
press or implied permission.  Sub-
section (12) of the statute prohibits 
policies with coverage above manda-
tory minimum limits from provid-
ing “a reduced level of coverage to 
any insured’s family or household 
member or other authorized user,” 
except as allowed by Idaho Code § 
41-2510.  That statute provides, in 
relevant part, that “except as respects 
the legal liability of the named in-
sured, the insurer shall have the right 
to exclude, cancel or refuse to renew 
coverage under an automobile insur-
ance policy as to designated individ-
uals. . . .”

The coverage requirement in sec-
tion 49-1212(1)(b) only applies to 
motor vehicle liability policies and 
not to other types of insurance (like 
umbrella policies) that may provide 
coverage to the owner for liability 
arising out of the operation of a mo-
tor vehicle.3  

Idaho case law on permissive use

Basic standards
Permissive user status depends 

upon the facts and there is no “bright 
line” rule.  A number of Idaho prec-
edents, however, identify the impor-
tant factors and general tests.  Those 
precedents apply a liberal standard 
to determine permissive user status 
under the above statutes and their 
predecessors in order to serve the 
public policy goal that users of Idaho 
highways be insured.  See, e.g., Oregon 
Mutual Insurance Co. v. Farm Bureau 
Mutual Insurance Co.4  In that case, 
the Idaho Supreme Court affirmed a 
district court judgment that a driver 
had the insurance coverage at issue 
even though he had deviated from 
the scope of the permission granted 
by the vehicle owner.  The Supreme 
Court adopted the most liberal rule 
for the scope of general and specific 
permission to use a vehicle, known 
as the “’initial permission’ rule, i.e., 
the permittee is covered although 
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Permissive use may be found where the owner has given permission to 
an initial permittee and that permittee then gives permission to another 

person without the owner’s knowledge or consent. 

the use is beyond the scope of the 
initial permission unless the use so 
far exceeds the initial permission 
that the permittee is akin to a thief 
or converter.”5  The decision also 
cited several Idaho precedents hold-
ing that the element of permission 
is a question of fact to be proved at 
trial and it can be either express or 
implied.6  
Other leading cases supporting  
liability for permissive use

In Allied Group Insurance Co. v. 
Allstate Insurance Co.,7 the Idaho Su-
preme Court reversed and remanded 
a summary judgment that had been 
granted to the insurer whose cov-
erage was at issue with respect to 
whether the 28-year-old driver (Rob-
ert) had implied permission to drive 
the insured vehicle from its owners 
who were his parents with whom he 
lived.  The Supreme Court invalidat-
ed as inconsistent with Idaho Code 
§ 49-1212(1)(b) an insurance policy 
provision that excluded coverage 
for “any person . . . [u]sing a vehicle 
without a reasonable belief that the 
person is entitled to do so.”  The 
Court followed its prior decisions 
concerning implied permission that 
“do not focus on the driver’s state of 
mind, but rather on the relationship 
of the driver and the owner and on 
the owner’s conduct in relationship 
to the driver’s access to the vehicle.”8  

The Court held there were genu-
ine issues of material fact with re-
spect to whether Robert was a per-
missive user, even though Robert 
made a sworn statement that he did 
not have permission and he knew 
his parents would not give permis-
sion; Robert was not listed on the 
insurance policy and did not have a 
valid driver’s license; and the parents 
stated in their depositions that Rob-
ert did not have permission.  The 
opinion held summary judgment 
was precluded by evidence that Rob-
ert was living in his parents’ house-
hold; the parents kept the car keys 

on a nail in the kitchen; the parents 
did not check the gas, oil, or mileage 
to see if Robert had been driving the 
car; the parents did not tell Robert 
he could not use the car; and on the 
day of the accident Robert’s mother 
noticed that he, the automobile and 
the keys were gone, but took no ac-
tion.9  The precedents cited in the 
opinion included Eckels v. Johnson,10 
which was to essentially the same ef-
fect.

Permissive use may be found 
where the owner has given permis-
sion to an initial permittee and 
that permittee then gives permis-
sion to another person without the 
owner’s knowledge or consent.  In 
Farm Bureau Mutual Insurance Co. 
v. Hmelevsky,11 a minor daughter 
was using an automobile with the 
permission of her parents, the au-
tomobile’s owners.  Contrary to her 
parents’ instructions, she not only 
extremely deviated from the short 
authorized trip to an aunt’s house, 
but picked up friends and allowed 
one of them to drive.  A 3-2 majority 
nevertheless held the friend’s driv-
ing was with the parents’ permission 
and thus within the coverage of the 
parents’ automobile liability insur-
ance policies.  

In Butterfield v. Western Casualty 
& Surety Co.,12 the Court held the 
automobile was being used with the 
permission of the named insured, 
an automobile dealer.  The dealer 
loaned the car to a permittee, whose 

car was being repaired by the deal-
er.  There was no special restriction 
on how the permittee was to use 
the loaned car, and the permittee 
and others sustained injuries while 
it was being operated by another 
person with the permittee as a pas-
senger.  Butterfield adopted the rule 
that “when a general permission is 
granted by the named insured to use 
a vehicle, and without any limitation 
by the named insured against a third 
person driving, the use of the vehicle 
by the first permittee is with the per-
mission of the named insured, even 
though another is driving, provided 
the use is to serve a purpose, benefit, 
or advantage of the first permittee.”13 

In Farmer’s Insurance Co. v. Brown14 
the Court applied the Butterfield rule 
to reverse a summary judgment 
where the witness affidavits were in 
conflict regarding the permission 
the owner gave her relatives to use 
her car while she was away.  

The recent decision in Taft v. Jum-
bo Foods, Inc.,15 addressed several is-
sues where the defendant was in the 
process of selling a vehicle to an em-
ployee who had previously used the 
vehicle in his job as a sales person.  
He allowed his minor son to drive 
the vehicle, resulting in injuries to 
the plaintiff.  Among other rulings, 
the decision reversed a summary 
judgment for the defendant on a 
claim of imputed liability for a per-
missive user under Idaho Code § 49-
2417.  After summarizing detailed 
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The Court held that a car  
purchaser did not become a  

permissive user when he  
fraudulently obtained possession 
of the vehicle from the owner, a 
car dealer, by paying for it with 

bad checks.

evidence, the Court held that while 
the defendant “may not have had 
physical control of the vehicle at the 
time of the accident, it could well 
be reasonably inferred that it had 
the right to control the vehicle.”16  
In treating “right to control” as an 
element for permissive use liability, 
the Court cited Lopez v. Langer,17 in 
which the claim was for negligent 
entrustment. 
Permissive use doctrine as alternative 
to respondeat superior liability

The 2011 decision in Nava v. Ri-
vas-Del Toro18 illustrates that a claim 
of vehicle owner liability for the 
negligence of a permissive user un-
der Idaho Code § 49-2417(1) (which 
refers to operation of the vehicle “in 
the business of the owner or other-
wise”) is sometimes an alternative 
to a claim for respondeat superior 
liability.
Leading precedents limiting the  
permissive use doctrine

In Jennings v. Edmo19 the Court of 
Appeals affirmed a summary judg-
ment that a sub-permittee was not a 
permissive user.  The elderly primary 
owner, Edmo, allowed her grandson 
(not an owner) to have unrestricted 
use of the automobile.  While driv-
ing it one evening, he was arrested 
and charged with driving under the 
influence of intoxicants.  He told the 
arresting officer that his girlfriend, 
who was one of his passengers, could 
drive the car and she was allowed to 
take it.  She retained control of it un-
til the next evening when, following 
revelry with another man, Hildreth, 
at a bar, she allowed the intoxicated 
Hildreth, who had no driver’s license 
and no insurance, to drive it, result-
ing in the collision with the plain-
tiff’s vehicle.  The Court of Appeals 
upheld the dismissal of the plain-
tiff’s complaint against Edmo and 
the other owner based on a summa-
ry judgment, holding there was no 
evidence of implied permission to 
Hildreth from Edmo’s original grant 
of permission to her grandson.20  

A summary judgment against 
permissive user status was also af-
firmed in Colborn v. Freeman.21  The 
Court held that a car purchaser did 
not become a permissive user when 
he fraudulently obtained posses-
sion of the vehicle from the owner, a 
car dealer, by paying for it with bad 
checks.

Liability for negligent  
entrustment of motor vehicles 

The Idaho Supreme Court ex-
plained the theory of negligent en-
trustment in Ransom v. City of Gar-
den City,22 quoting the Restatement 
(Second) of Torts, § 308 (1965):

the rule is most frequently applied 
“where the person is a member of 
a class which is notoriously likely 
to misuse the thing which the ac-
tor permits him to use,” and also “if 
the third person’s known character 
or the peculiar circumstances of 
the case are such as to give the actor 
good reason to believe that the third 
person may misuse it,” such as when 
the owner entrusts a car to an obvi-
ously intoxicated person.23

In Fuller v. Studer24 the Court fur-
ther explained that the crucial ele-
ment of this tort is “the legal right 
to ‘control’ the thing entrusted.”  For 
example, “a plaintiff need not show 
that the defendant placed the instru-
ment in ‘the hands of a child,’ but 
that the defendant acted ‘in a manner 
that it became likely a child would 
come into possession of it and use 
it in such a manner as to create an 
unreasonable risk of harm to others.”  
“While ‘control’ usually means legal 
ownership, the paramount require-
ment is a person’s right to control, 
even if the person is not the legal 
owner.” 

That explanation shows that ei-
ther an owner or a nonowner, such 
as a permissive user who negligently 
allows a drunken or otherwise in-
competent or reckless third person 
to operate the vehicle, can also be 
liable for negligent entrustment, or 
vice versa.  This, however, is not al-
ways the case.  For example, in Taft 
v. Jumbo Foods, Inc. (discussed above 
as supporting permissive use liabil-
ity) the Court affirmed a summary 
judgment against a claim for negli-
gent entrustment, holding there was 
no evidence the defendant knew or 
should have known that the driver 
was likely to use the vehicle in a way 
that would create an unreasonable 
risk of harm to others.25 

Negligent supervision

Parents are also liable under the 
doctrine of negligent supervision for 

‘It is negligence to permit a 
third person to use a thing or 
engage in an activity which is 
under the control of the actor, 
if the actor knows or should 
know that such person intends 
or is likely to use the thing or to 
conduct himself in the activity 
in such a manner as to create an 
unreasonable risk of harm to oth-
ers.’ (Emphasis added in Ran-
som opinion.)
Ransom also noted the Restate-

ment comments explaining that 
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failing to properly control a minor 
child.  The Fuller v. Studer opinion 
(discussed above under the doctrine 
of negligent entrustment) explains:

. . . [A] parent who has knowl-
edge of a minor child’s pro-
pensity for a particular type of 
harmful conduct is under an af-
firmative duty to guard against 
the foreseeable consequences 
of that specific propensity.  
Thus, this duty requires a two-
step analysis.  First, the court 
must look to see whether a par-
ent has knowledge of a minor 
child’s propensity or proclivity 
for a specific harmful conduct.  
If the first step is answered af-
firmatively, then it must be de-
termined whether the parent 
took reasonable steps to guard 
against the foreseeable conse-
quences of the minor child’s 
propensity for the specific 
harmful conduct. (footnote 
omitted)26

Conclusion

In automobile accident cases 
involving a car driven by someone 
other than the owner attorneys must 
be alert to whether the doctrines of 
permissive use or negligent entrust-
ment apply.  If the driver is a minor 
child, the doctrine of negligent su-
pervision may also apply.

A case may present all three is-
sues.  Consider, for example, the fol-
lowing hypothetical:

Smith entrusts Smith’s car to 
Jones, giving a specific instruc-
tion that Jones is not to allow 
Jones’ minor child, unlicensed 
driver Mary, to drive it, and 
Smith gives this instruction in 
Mary’s presence.  Smith knows, 
however, that Mary is incorrigi-
ble, and has taken cars for reck-
less joyrides when Jones has 
left the keys where Mary could 
get them. Mary does this with 
Smith’s car, negligently injur-
ing Victim.  

Applying the principles discussed 
in this article, Mary is probably not a 
permissive user as to Smith because 
of Smith’s specific instruction that 
Mary was not to drive the car.  How-
ever, Smith may be liable to Victim 
under the doctrine of negligent en-
trustment for entrusting the vehicle 
to Jones when Smith knew that 
Jones had in the past left car keys 
where reckless driver Mary could get 
them.  Because of this same history, 
Jones may be liable to Victim under 
the doctrine of negligent supervi-
sion.  Issues as to these three types of 
liability are common in automobile 
accident cases.

Endnotes

1. The general rule in Idaho is that a par-
ent is not liable for the negligence of a 
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20. Id., at 115 Idaho 394, 766 P.2d 1275.
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 involving a car driven by  
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whether the doctrines of  

permissive use or negligent 
entrustment apply.
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Rountree v. Boise Baseball, LLC — 
The End of Assumption of the Risk as a Defense in Idaho
Joshua Evett   

Primary assumption of the risk has been used in many states to bar those 
who participate in, or watch, inherently dangerous sports from  

recovering when they are injured, regardless of whether there is an  
express oral or written consent.12  

remises liability and sports 
cases often make it difficult 
for a defense attorney 
to accept the demise of 
assumption of the risk as 

a defense.  This is particularly so in 
cases involving inherently dangerous 
activities, such as boxing or football 
(as a participant), or watching sports, 
such as baseball, that are inherently 
dangerous to spectators.   

The Idaho Supreme Court re-
cently revisited the assumption of 
the risk doctrine in Rountree v. Boise 
Baseball, LLC, a case in which the 
plaintiff was hit in the eye by a foul 
ball some 270 feet down the left field 
line.1  The decision in Rountree illus-
trates the Idaho Supreme Court’s 
continued adherence to the rule that 
only express contractual assumption 
of the risk can waive a tort claim in 
Idaho.2  

It also raises some interesting 
practice points for litigating cases 
where a defendant is not protected 
by an express assumption of risk.

The history of assumption 
of the risk in Idaho

“In its most basic sense, assump-
tion of the risk means that the plain-
tiff, in advance, has given his express 
consent to relieve the defendant of 
an obligation of conduct toward 
him, and to take his chances of in-
jury from a known risk arising from 
what the defendant is to do or leave 
undone.”3  In Salinas v. Vierstra, the 
Idaho Supreme Court abolished as-
sumption of the risk as a defense in 
Idaho.4  The sole exception to the 
Salinas holding is where a plaintiff, 
“either in writing or orally, expressly 
assumes the risk involved.”5  Because 

express assumption of risk sounds 
in contract and not tort, the Salinas 
Court noted that the “correct ter-
minology” to use should be that of 
“consent” or something of a similar 
nature.6  

The Idaho Supreme Court next 
addressed assumption of the risk in 
Winn v. Frasher.7  There the Court 
commented that Salinas only abol-
ished secondary implied assumption 
of the risk and not primary implied 
assumption of the risk.8  Secondary 
implied assumption of the risk “is an 
affirmative defense to an established 
breach of duty and as such is a phase 
of contributory negligence.”9    Pri-
mary implied assumption of the risk 
arises when “the plaintiff impliedly 
assumes those risks that are inherent 
in a particular activity.”10  To avoid 
conflict with comparative negli-
gence principles, some courts have 
held that primary implied assump-
tion of the risk is “treat[ed] as part of 
the initial duty analysis, rather than 
as an affirmative defense.”11  

Primary assumption of the risk 
has been used in many states to bar 
those who participate in, or watch, 
inherently dangerous sports from 
recovering when they are injured, 
regardless of whether there is an ex-
press oral or written consent.12  Con-

sidering the Winn Court’s conclu-
sion that Salinas left primary implied 
assumption of risk undisturbed, 
there is appeal to the argument that 
participation in a sport with obvious 
inherent risks, such as football or 
boxing, should be enough to estab-
lish the consent required by Salinas.  

And, for the right type of specta-
tor sport —  such as baseball — it 
also seemed plausible to argue that 
the common knowledge of the dan-
gers posed by thrown or batted balls 
should be enough to support a pri-
mary implied assumption of the risk 
defense.

The decision in Rountree

Then came the decision in Roun-
tree, the facts of which seemed to 
support a primary implied assump-
tion defense.  The plaintiff had been 
a Boise Hawks season ticket holder 
for 20 some years, he had handled 
thousands of tickets with printed 
waiver language on the back of each 
ticket (which he denied ever read-
ing), had seen foul balls repeatedly 
enter the stands, and also had coach-
ing and playing experience.13  Addi-
tionally, the club read the waiver lan-
guage over the public address system 
before every game.  

P
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Nevertheless, on appeal the Ida-
ho Supreme Court held that neither 
secondary implied assumption of 
the risk or primary implied assump-
tion of the risk are viable defenses in 
Idaho with respect to spectator sport 
injuries, holding that “[a]llowing as-
sumption of risk as an absolute bar 
is inconsistent with our comparative 
negligence system, whether the risks 
are inherent in an activity, or not.”14  
The Court reiterated that liability 
under comparative fault is appor-
tioned “based on the actions of the 
parties . . .” and that “[w]hether a par-
ty participated in something inher-
ently dangerous will simply inform 
the comparison, rather than wholly 
preclude it.”15  

Litigating assumption 
 of the risk after Rountree

Despite Rountree’s rejection of a 
primary implied assumption of risk 
defense, on remand the case dem-
onstrated some of the challenges 
plaintiffs face in these types of cases.  
While the primary implied assump-
tion of risk defense cannot appear on 
a special verdict form, the reality is 
the defense is alive and well in spirit.  
For example, because the plaintiff 
had not signed an express waiver, he 
attempted to exclude any mention 
of the language on the back of his 
tickets, which stated “THE HOLD-
ER ASSUMES ALL RISK AND 
DANGERS INCIDENTAL TO THE 
GAME OF BASEBALL . . . .”16  His 
argument was, if Idaho has rejected 
the assumption of the risk doctrine, 
the assumption of risk language was 
not effective, and the jury should not 
be allowed to consider it.

The district court disagreed, find-
ing that the language was in effect 
a “super warning” that should have 
made the plaintiff more vigilant than 
he normally would have been, as he 
was told that any injuries would be 

his responsibility.17  And, despite the 
plaintiff’s testimony that he never 
read the disclaimer language on the 
tickets, the court concluded that 
whether the plaintiff actually read 
the tickets was a credibility determi-
nation for the jury to decide.  

The district court’s ruling makes 
sense in light of what Rountree ulti-
mately instructs, which is that the 
inherently dangerous nature of an 
activity will “simply inform the 
comparison” of fault, rather than 
“wholly preclude it.”18  Arguably, any 
evidence that has any bearing on the 
plaintiff’s knowledge of the inher-
ently dangerous nature of a sport is 
relevant to a comparative fault anal-
ysis.  This would seem to include 
any type of warning or assumption 
of risk language communicated to 
a plaintiff, even in the absence of a 
signed waiver.

Get a signed waiver if you can

A “best practice” is to get a signed 
waiver.  This is probably the only 
way to achieve the potential for a 
summary judgment in these types of 
cases.  While this may present chal-
lenges in the sporting event context 
(for example, having general admis-
sion patrons sign waivers may be 
logistically impossible or too time 
consuming), electronic signatures or 
check boxes during electronic pay-
ment might suffice.  And, certainly, 
season ticket holders could be re-
quested to sign a waiver upon pur-
chase of their tickets.  

However, even in the absence of 
an express written waiver, it is proba-
bly fair to say that assumption of the 
risk, though no longer an accepted 
defense in Idaho, still exerts a strong 
influence on how courts and juries 
consider cases involving inherently 
dangerous activities.
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The Small Lawsuit Resolution Act — A Thumbnail Sketch
Paul D. McFarlane 

n 2002, the Idaho Legislature 
passed the Small Lawsuit Res-
olution Act (SLRA) with the 
twin goals of reducing “the 
cost and expense of litigation” 

and encouraging civil litigants to 
“resolve their disputes through alter-
native dispute resolution.” The stat-
utes and rules governing the SLRA 
are found in Title 7, Chapter 15 of 
the Idaho Code, and Rule 85 of the 
Idaho Rules of Civil Procedure.1 
The procedures under the SLRA are 
somewhat informal in order to com-
port with the objectives of alterna-
tive dispute resolution.

Cases subject to the SLRA have 
a jurisdictional limit of $25,000 and 
are decided by a third-party evalua-
tor. While the SLRA can streamline 
litigation of smaller cases, the fact 
that the parties can request a trial de 
novo removes some of the statute’s 
effectiveness.  This article will ac-
quaint (or re-acquaint) practitioners 
with the SLRA and provide a useful 
guide to the procedures contained in 
the statute and rules.

Scope of the SLRA 

The SLRA is often used to resolve 
smaller cases where the damages are 
easily ascertainable and do not exceed 
the jurisdictional limit.  The SLRA 
does not apply to appeals from the 
magistrates division, disputes relat-
ing to arbitration under the Uniform 
Arbitration Act,2 small claims, cases 
seeking a punitive damages award, 
or cases in which the SLRA was in-
voked previously.3 Most importantly, 
both parties must agree that the to-
tal claims for all damages sought by 
a party do not exceed $25,000.4 The 
dollar limitation applies separately 
to each party, and excludes requests 

for costs and attorney’s fees.5  If the 
jurisdictional amount is contested, 
however, the matter cannot remain 
under the SLRA.

Notice of the initiation of the SLRA

Any party may file a notice with 
the court initiating the provisions of 
the SLRA, and the notice must be 
entitled: “Notice of Initiation of Pro-
ceedings Under the Small Lawsuit 
Resolution Act.”  The party filing the 
notice must also file a case informa-
tion sheet.  The opposing party will 
be deemed to have agreed to the ini-
tiation of the SLRA, unless written 
objection is filed within seven days.6 

Absent agreement of the parties, 
the notice cannot be filed within 45 
days of the service of the complaint 
(30 days for actions pending in the 
magistrate division).  The notice 
must be filed with the court at least 
150 days before trial (100 days for 
actions pending in the magistrate 
division).  The trial court retains ju-
risdiction over SLRA matters, which 
remain on the trial court’s calendar.7  
Additionally, the complaint must 
contain a statement that the amount 
of the claim does not exceed the ju-
risdictional limit.8

Mediation or evaluation

Within seven days of filing the 
notice initiating the provisions of 

I

the SLRA, the parties must confer to 
decide whether they wish to under-
take mediation or an evaluation.   If 
the parties cannot agree on media-
tion or an evaluation, a party can file 
a motion with the court within this 
seven-day period seeking an order 
specifying which form of alternative 
dispute resolution should occur.  In 
making its decision, the court must 
consider a number of factors, includ-
ing the nature of claims and defens-
es, the parties’ and/or counsels’ ADR 
experience, and the complexity of 
the case. The court may determine 
that the case should be mediated or 
be evaluated, or that neither media-
tion or evaluation is appropriate and 
the case should proceed to trial.9 

If the parties agree to pursue me-
diation, they can agree on a mediator 
or use as a mediator an individual 
selected with the evaluator selection 
provisions, discussed further below.  
If mediation is pursued and is un-
successful, within 14 days the par-
ties must file a notice with the court 
specifying which claims remain for 
evaluation.10

Any party can move the court at 
any time for removal from evalua-
tion, as long as good cause is shown.  
Good cause could include a change 
in circumstances, as well as a like-
lihood that a party may wish to 
amend its complaint to assert puni-
tive damages.11

  

Within seven days of filing the notice initiating the provisions of the 
SLRA, the parties must confer to decide whether they wish to undertake 

mediation or an evaluation. 
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Selecting the evaluator

There is a great deal of flexibility 
in selecting an evaluator, but time 
limits must be observed.  A list of ap-
proved private civil litigation evalu-
ators is kept by the Supreme Court 
for each district.12  All magistrate, 
district court and appellate judges 
are automatically approved as evalu-
ators.  Unless the parties agree in 
advance on an approved evaluator, 
upon receiving the notice initiat-
ing the SLRA the clerk of the court 
provides the parties with a list of 5 
randomly selected evaluators (10 
if there are more than two parties).  
Within three days of receipt of the 
list, any party may request a replace-
ment list.13  

The party initiating the SLRA 
must contact the other party or par-
ties in order to select the evaluator 
within seven days of receiving the 
list.  Beginning with the initiating 
party, each party strikes one name 
off the list.  After each party exercises 
two alternating strikes, the last name 
remaining will be the evaluator.   If 
there are more than two parties, the 
strikes occur in the order of the par-
ties’ names on the caption, begin-
ning with the initiating party. The 
initiating party must notify the clerk 
of the selected evaluator within 10 
days of the receipt of the list.14

Parties may stipulate to an evalu-
ator, but if the proposed evaluator is 
not on the list, the parties must file 
a joint statement to that effect with 
the court.  Upon application of a par-
ty, the clerk may assign by random 
lot an evaluator from the list within 
14 days of the filing of the notice in-
voking the SLRA if there is no notice 
of selection or motion for assistance 
in selecting an evaluator.15

A party may move the court for 
assistance in the event of a dispute 
between the parties as to the proce-
dure for selecting an evaluator, or 
a failure to select an evaluator, in 
which case the court may appoint an 
evaluator.16  

Authority of the evaluator

The evaluator has the authority 
to decide procedural issues (includ-
ing discovery); request pre-hearing 
briefs; examine any relevant site or 
object, administer oaths to witness-
es, rule on admissibility of evidence, 
rule on the facts, decide the law and 
issue a written evaluation decision; 
and take other actions as necessary 
for the fair, swift and cost effective 
disposition of the case. Evaluators 
cannot decide, however, motions for 
summary judgment, motions to dis-
miss, or motions to add or dismiss 
parties.17

The discovery process

There are significant differences 
in the discovery process under the 
SLRA. Barring exceptional circum-
stances discovery is specifically lim-
ited to the following:
Depositions of Parties and Requests 
for Admissions:  As in any civil case, 
depositions of parties and Requests 
for Admissions under Idaho Rule of 
Civil Procedure 36 are specifically al-
lowed. 18

Statement of Damages:  The defen-
dant may demand a written state-
ment of damages from a claimant 
setting forth separately special, gen-
eral or other damages, and the an-
swer must be served within 21 days 
of the request.19  

Medical Reports and Examination:  If 
the physical or mental condition of 
a claimant is at issue, the defendant 
may obtain “the relevant medical 
reports of the claimant” and may 
obtain one (1) medical examina-
tion of the claimant.  The evaluator 
will decide upon any limitations to 
be placed on the examination.  The 
claimant has an absolute right to all 
documents created by the examiner, 
and any documents must be provid-
ed within 14 days of the examination 
and no later than 21 days before the 
evaluation hearing.20

Expert Opinions and Depositions:  The 
conclusions and foundations of any 
expert opinion — specifically includ-
ing medical records — intended to 
be offered at the evaluation hearing 
must be submitted to the opposing 
party no later than 21 days prior to 
the evaluation.  If the opposing party 
determines that it needs to take the 
expert’s deposition and the parties 
are unable to agree, the expert opin-
ion is submitted to the evaluator  
who makes a decision on whether 
the deposition will go forward, 
based upon whether it is necessary 
for a fair resolution of the case.21  If 
a party intends to offer at the evalu-
ation hearing the live testimony of 
an expert, the offering party must 
provide 21 days notice prior to the 
hearing, and the opposing party has 

  

If a party intends to offer at the evaluation hearing the live testimony 
of an expert, the offering party must provide 21 days notice prior to the 

hearing, and the opposing party has the right to depose the expert.
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the right to depose the expert. Costs 
of depositions and examinations are 
paid by the requesting party. 22

The evaluation hearing

Unless the parties otherwise 
agree, the evaluator must sched-
ule the evaluation hearing no ear-
lier than 28 days and no later than 
70 days after the case is assigned to 
the evaluator.  The evaluation hear-
ing can be by telephone if agreed by 
the parties.  Counsel and the evalu-
ator may issue subpoenas.  At least 
seven days before the hearing, the 
parties must file with the evaluator 
and serve other parties a prehearing 
statement containing a witness list, 
list of exhibits, and documentary 
evidence the party intends to use at 
the hearing.  The prehearing state-
ment shall specify whether witnesses 
will testify live, by telephone, or by a 
sworn writing.23

At the hearing, the evaluator con-
trols the mode and order of proof 
to ensure the hearing proceeds ef-
ficiently, and administers oaths.  A 
stenographic or electronic recording 
is allowed but the cost is paid by the 
requesting party.  Each party is lim-
ited to no more than three hours 
to present its case.  Parties have the 
right of cross examination.  The 
SLRA specifically provides that the 
rules of evidence may be applied 
liberally: “The extent to which the 
formal rules of evidence will be ap-
plied shall rest in the discretion of 
the evaluator.”24

A wide range of documents are 
presumed admissible, provided they 
were appropriately disclosed and, 
where appropriate, the identity of the 
author is set forth on the document.  
The full list of these “automatically 
admissible” documents is set forth in 
the statute, but includes written con-
tracts and correspondence between 

Small Lawsuit Resolution Act
Idaho Code § 7-1501 et seq.

Agreed Damages of $25,000 or less
Must be plead in complaint

Mediation Available
Mediator is agreed or assigned

Evaluation
Evaluator agreed or assigned from 

list with parties using strikes

Limited Discovery
Certain items presumed admissible

Evaluation Hearing
Rules of evidence applied liberally

Trial De Novo
Either party may request trial de novo, requesting party must 
pay fees and costs of other party if they do not improve their 

position by at least 15%

Offer of Compromise
Party requesting trial de novo may make offer of 

compromise, if rejected the offer becomes the new amount 
used for determining whether the requesting party has 

improved its position by 15%

If Mediation is unsuccessful
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the parties, numerous types of bill-
ing statements, numerous types of 
health care records, police reports, 
written statements, and documents 
not listed but having “equivalent cir-
cumstantial guarantees of trustwor-
thiness.”25

The evaluator is required to issue 
a written opinion within 14 days of 
the evaluation hearing, determining 
all the issues raised by the plead-
ings and determining any damages.  
Findings of fact and conclusions of 
law are not required.  The evaluator 
files a notice of issuance of opinion 
with the court, but does not file the 
opinion itself. The evaluator may not 
award more than $25,000 in total 
damages to any party, and may not 
award punitive damages. However, 
the evaluator may award costs and 
attorneys fees over the dollar limit 
if provided by contract. Any other 
fees or costs must be awarded by the 
court.26

If no request for a trial de novo 
(discussed further below) is request-
ed within 21 days of the evaluator’s 
notice of decision, any party may 
present a judgment to the court 
along with a copy of the evaluator’s 
opinion.

Trial de novo and offer of compromise

Within 21 days of the evaluator’s 
notice of issuance of opinion, any 
party may file a request for a trial de 
novo.  In that case, the trial occurs in 
the district court as though no evalu-
ation had occurred, and no reference 
to the evaluation can be made in 
court or to the jury.  If a party has 
admitted that its damages did not 
exceed $25,000 for the evaluation, 
any award by the district court can-
not exceed that amount, unless the 
party establishes the applicability of 
factors enumerated in Rule 60.27  

If the party who requests a trial 
de novo fails to improve their posi-
tion by at least 15% at the trial de 
novo, the district court shall award 

costs, reasonable attorneys’ fees, and 
the entire evaluator’s fee against 
that party.  Costs and reasonable at-
torney’s fees are defined as “all at-
torney’s fees and costs as provided 
for by statute or court rule incurred 
after the filing of a request for a trial 
de novo.”  Also, the court shall award 
expert witness fees and expenses in 
excess of that allowed by statute if 
reasonably incurred.28  

A party, within 21 days of a fil-
ing of the request for a trial de novo, 
may serve on the opposing party 
an offer of compromise.  If not ac-
cepted within 14 days, “the amount 
used for determining whether the 
party requesting the trial de novo 
has improved its position shall be 
the amount of the offer of compro-
mise.” 29

Conclusion

The SLRA can be a valuable 
tool for practitioners when dealing 
with smaller cases. The downside of 
SLRA cases is that the evaluator’s 
opinion is not binding, and any par-
ty can request a trial de novo.  On the 
upside, it is a way to litigate smaller 
value cases while avoiding the often 
extensive costs of litigation.

Endnotes

1. Idaho Code § 7-1502.
2. Idaho Code § 7-901 et seq.
3. Idaho Code § 7-1503.
4. Idaho Code § 7-1503(1).
5. Idaho Rule of Civil Procedure 85(b).
6. Idaho Rule of Civil Procedure 85(c); 
Idaho Code § 7-1503(2).
7. Idaho Code § 7-1503(2).
8. Idaho Rule of Civil Procedure 85(b).
9. Idaho Code § 7-1503(3-4).
10. Idaho Code § 7-1503(4).
11. Idaho Code § 7-1503(5).
12. The list of SLRA evaluators is main-
tained on the Idaho Supreme website: 
http://www.isc.idaho.gov/problem-solv-
ing/civil-litigation-evaluators/search#
13. Idaho Code § 7-1504(3-4).

14. Idaho Code § 7-1504(5).
15. Idaho Code § 7-1504(7).
16. Idaho Code § 7-1504(6).
17. Idaho Code § 7-1506(1).
18. Idaho Code § 7-1507(1)(b).
19. Idaho Code § 7-1507(1)(a).
20. Idaho Code § 7-1507(1)(c).
21. Idaho Code § 7-1507(2).
22. Id.
23. Idaho Code § 7-1508(1), (3-4).
24. Idaho Code § 7-1508(5-7).
25. Idaho Code § 7-1508(8).
26. Idaho Code § 7-1509(1).
27. Idaho Code § 7-1509(2-4).
28. Idaho Code § 7-1509(5).
29. Idaho Code § 7-1509(6).

About the Author 

Paul D. McFarlane recently 
founded  McFarlane Law Offices, PLLC 
in Boise, where his practice includes 
businesses, employment law, and civil 
litigation. Paul graduated cum laude 
from the Tulane University School of 
Law where he was Editor-in-Chief of 
the Tulane Maritime 
Law Journal.  He is 
also licensed in Ore-
gon, Washington and 
Alaska. He formerly 
practiced with Mof-
fatt Thomas.

  

Findings of fact and conclusions 
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opinion itself. 
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Bitcoin’s Digital Enterprise Creates Alternative Business Transactions
Theodore W. Reuter 

oney has been around 
a long time.  Early 
on, “money” often in-
cluded items that had 
some sort of use val-

ue. For example, coco beans, cattle, 
and salt have served as mediums of 
exchange.1   In fact, our word, “sal-
ary” is thought to have come from a 
Latin word meaning “of salt.”2  Over 
time, in western culture, the me-
diums of exchange became more 
and more symbolic, moving from 
items with immediate value to coins.  
Coins then gave way to paper mon-
ey, backed by a promise of precious 
metal available to the bearer. In the 
last century, any vestiges of use value 
were wiped away from our currency 
as the world’s developed economies 
left the gold standard.3 Much of our 
money as we know it is now kept in 
the form of numbers in ledgers, in a 
bank, or with a credit card company.  
But where do recent innovations in 
how value is transferred  —  digital 
“cryptocurrencies”  —  fit in?

From the buyer’s perspective, 
transactions using cryptocurrency 
feel very similar to transactions in-
volving traditional currency.  But 
there is a crucial difference in the 
way each transaction is processed.  
Whereas a traditional currency trans-
action over the internet requires a 
facilitating third party (generally 
a bank that transfers money to the 
seller and either debits the buyer’s 
funds or bills the buyer at a later 
date), a cryptocurrency transaction 
involves no such third party — the 
transaction itself moves funds from 
one ledger to another, without any 
intervening action.  

So, when purchasing a book over 
the internet using traditional cur-
rency, buyers go to the seller’s web-
site, enter in their credit card infor-

mation, and place the order.  This 
process is regulated and comes with 
certain safeguards.  Having a known 
third party involved gives the seller 
some assurance that it will be paid 
for its product; the buyer also knows 
that if a problem arises, he can dis-
pute the charge.  In contrast, when 
a buyer makes payment to the seller 
using cryptocurrency (e.g., Bitcoin) 
and there is a problem, no third par-
ty is available to handle any corre-
sponding disputes -- either the buyer 
resolves things with the seller, or re-
mains unsatisfied.  

In a world where buyers and sell-
ers can be anywhere on the planet, 
using Bitcoin can present challenges 
and, likewise, fertile ground for dis-
putes in possible need of attorney 
involvement. But what exactly is Bit-
coin, and what applications does it 
have in the practice of law?

What is Bitcoin? 

Of the cryptocurrencies out there, 
Bitcoin is the most widely known.  
Bitcoin’s fame is largely due to its 
meteoric jump in value, followed by 
its more recent, gradual descent back 
down.  Its volatility and the role that 

speculation plays in its price may 
well have contributed to the Internal 
Revenue Service’s decision to treat 
Bitcoin as a security rather than as a 
currency.4   

On a superficial level, Bitcoin 
works in much the same way as tra-
ditional currencies  —  individuals 
store their Bitcoin in digital wallets 
and, when they find someone who 
is offering something for sale (and is 

  

In a world where buyers and 
sellers can be anywhere on the 

planet, using Bitcoin can present 
challenges and, likewise, fertile 
ground for disputes in possible 
need of attorney involvement. 
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One such protocol, called “Mastercoin,” is already able to handle escrow 
transactions and pay out dividends, at least insofar as the exchange of 

digital property is concerned.13 

willing to accept Bitcoin in exchange 
for that sale), they send an appropri-
ate amount of Bitcoin to the seller 
and receive the item or service pur-
chased. A number of individuals 
and companies are doing just this, 
embracing Bitcoin in their personal 
and business lives. Last November, 
CNN Money ran an article listing 
a few businesses throughout the US 
that were accepting Bitcoin.5 They 
included a sandwich shop in Penn-
sylvania and a law office in Arizona.6 

So far, using Bitcoin probably 
doesn’t look much different from 
walking into a store and swiping 
your credit card. However, when you 
swipe your credit card, the debiting 
of your account and the crediting 
of the shop’s account is all handled 
by intermediaries. It has to be. The 
entities involved have to make sure 
that their books balance or else they 
would end up with inconsistent ob-
ligations.  The role that US banks 
play in creating money only compli-
cates that issue further.7 

Bitcoin works differently. There 
is no separate third party control-
ler verifying each transaction. In-
stead, the “Bitcoin protocol” works 
as a decentralized ledger known as 
a “Blockchain”. When someone initi-
ates a transaction using Bitcoin, that 
transaction is broadcast throughout 
the network and bundled with thou-
sands of others into a “block”. That 
block is then linked with previous 
blocks of bundled transactions into 
a “chain.” The end result is a system 
that is checked and rechecked mul-
tiple times by multiple entities.8 

This is the key innovation of the 
Bitcoin protocol. It allows for trust-
worthy verification and agreement 
regarding asset ownership and the 
state of a transaction across multi-
ple platforms without the need for 
centralized enforcement.9  The key 
thing to remember about Bitcoin 
and other cryptocurrencies is that 

they are not pieces of code that are 
traded like money; they are ledgers 
of transactions that keep track of 
the trades that people are making. 
Furthermore, these ledgers allow 
for self-executing transactions, with 
no need for a specific middleman to 
regulate those transactions, but with 
a high degree of trustworthiness 
and anonymity.   The Bitcoin proto-
col can be used as a kind of digital 
cash, to be sure, but it potentially has 
much broader applications. 

Bitcoin protocol applications

Some people in the Bitcoin com-
munity have suggested that digital 
currencies like Bitcoin create the 
possibility of autonomous software 
entering into transactions and man-
aging their own funds.10 At this time, 
however, no bank would consider 
opening an account in the name of 
a computer program. Even so, with 
Bitcoin, no Bank is necessary. 

It is apparently relatively simple 
to open a digital wallet; all that is 
necessary is the generation of a suf-
ficiently large, identifying account 
number.  As such, there is no reason, 
in theory, that a program providing 
a useful service could not have a Bit-
coin account, charge customers, and 
operate independent of human over-
sight. 

Mike Hearn, a former Google 
employee who left to “work on Bit-

coin” full time, imagines a world 
where people could be picked up 
by an autonomous, driverless taxi, 
or packages could be delivered by 
autonomous drones.11 If this vision 
becomes a reality, that book ordered 
online could be held in a warehouse, 
owned and operated by an autono-
mous computer program. These pos-
sibilities are merely theoretical to-
day, but if Bitcoin continues to hold 
value it is not clear why some of the 
applications below could not be re-
alized in the not too distant future.  

Because Bitcoin is a ledger rather 
than an exchange of digital objects, 
the possibility exists for writing ad-
ditional information into that ledger 
to expand its application to different 
types of transactions. For example, 
the coding that underlies Bitcoin 
is already built to support escrow 
transactions, and shared financial 
management.  In turn, a digital wal-
let could be set to dole out Bitcoin 
slowly over time or pay out a lump 
sum when, in searching the internet, 
it learns that a certain event has oc-
curred.12 Much of this functionality 
is available through protocols that 
are being built on top of Bitcoin. One 
such protocol, called “Mastercoin,” is 
already able to handle escrow trans-
actions and pay out dividends, at 
least insofar as the exchange of digi-
tal property is concerned.13 Other or-
ganizations are stepping up to take 
advantage of the “blockchain” tech-
nology that underpins Bitcoin too. 
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Because Bitcoin is an open source 
system, if someone does know a 

digital wallet number, it is  
possible, in theory, for him to 

uncover the details of a Bitcoin 
user’s previous transactions.

These companies impact areas 
of corporate control and corporate 
governance. Stock could be issued in 
a protocol built on the blockchain 
technology. The same protections 
that ensure that a Bitcoin is only 
spent once would also protect stock-
holders’ control over their holdings.  
Corporate decisions could be made 
by stockholders casting digital votes, 
and dividends could be distributed 
digitally.  Bitcoin also allows for 
wallets that require multiple keys 
to open, in the same way that some 
bank accounts require multiple sig-
natures to validate a check. 14 Fur-
thermore, Bitcoin allows these kinds 
of transactions across any distance, 
without regard for national boarders 
or languages  —  the only require-
ment is an internet connection. 

Bitcoin is also making inroads 
in the sale of consumer goods. In 
Colorado, some marijuana distribut-
ers are setting up vending machines 
to hock their wares and those vend-
ing machines will take Bitcoin.15 
Furthermore, the interface between 
electronic devices and Bitcoin offers 
other possibilities as well. In an in-
terview, well-known Bitcoin Entre-
preneur, Andrea Antonopolous, sug-
gested that an organization could set 
up a system of lockers opened by a 
Bitcoin payment that contained keys 
to an apartment.16  It would allow 
for seamless payment, and even the 
acceptance and return of a deposit, 
all without human interaction. The 
same basic principle could potential-
ly apply to the sale or rental of nearly 
any personal property. 

Bitcoin and enhancing 
your legal practice

At this point in the article, a num-
ber of you may be saying, “so what?”  
Yes, Bitcoin and other blockchain 
technologies allow for a new way to 
manage transactions, but they have 

not actually allowed us to do any-
thing truly new that we could not 
do before. Even so, from a lawyer’s 
perspective, Bitcoin offers a new tool 
for structuring agreements, given its 
unique set of traits. 

Confidentiality.  On the one 
hand, the volume of Bitcoin traded, 
the lack of personally-identifying in-
formation, and the absence of third 
party verification, mean that it is very 
difficult for a person uninvolved in a 
transaction to know what any given 
person is up to.  Using a credit card 
marks me as the guy who bought the 
Kama Sutra. If I would rather people 

sustain their business. Peer-to-peer 
systems have the potential to virtu-
ally eliminate those costs and free 
up capital for productive use.  Note: 
this aspect of the system is somewhat 
impaired by the IRS rule requiring 
users of Bitcoin to track the price at 
the time of purchase.  While this is 
cumbersome, it does not seem to be 
beyond the reach of tracking soft-
ware to remedy.

Versatility.  Cutting out the mid-
dle man means that you no longer 
have to worry about his require-
ments for particular kinds of trans-
actions.  For example, in our present 
system, it is often cost-prohibitive to 
set up certain sorts of transactions 
unless large enough sums of money 
are involved. Indeed, some profes-
sional trustees will require a mini-
mum amount of assets before they 
will agree to manage a trust.  How-
ever, once you have a set of code that 
will serve a particular function, the 
amount of assets that you entrust to 
it should have a negligible effect on 
the administrative cost.  In addition, 
structuring deals in Bitcoin means 
you no longer have to worry about 
a third party’s hours of operation. A 
transaction can occur at the conve-
nience of the parties, whenever that 
may be.

Multi-Signature Transactions. 
Bitcoin has the ability to require 
multiple keys to access a particular 
set of funds. This can be set up such 
that all keys are needed to access the 
funds, or so that some portion of 
the keys are needed.  Let’s go back 
to that book purchased online.  It is 
possible to structure that transaction 
so that the Bitcoin used to purchase 
the book goes into a wallet that has 
three keys, one which the buyer 
holds, one which the seller holds, 
and one which a neutral arbitrator 
holds. It can be set so that any two 
keys can decide where the Bitcoin 
held in that digital wallet goes. So, if 

not know, Bitcoin puts in an added 
layer of confidentiality. However, 
this advantage can be overstated.  Be-
cause Bitcoin is an open source sys-
tem, if someone does know a digital 
wallet number, it is possible, in theo-
ry, for him to uncover the details of a 
Bitcoin user’s previous transactions.

Lower Transactions Costs. The 
present system requires middlemen 
to complete transactions. In addi-
tion to infringing upon confidenti-
ality, it also has a cost. Banks, credit 
card companies, and brokers all take 
some portion of the funds in their 
care from their customers in order to 
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the buyer gets the book, he and the 
seller can agree that the seller should 
get the Bitcoin; but, if they disagree, 
the arbitrator can step in, assess the 
situation, and determine where the 
Bitcoin should end up.  Because this 
system has a relatively low barrier 
to entry, it is likely that a number of 
different organizations would spring 
up, offering this arbitration service.  
The reasons for the decisions of the 
arbitrators could be coded into the 
release of funds, helping the market 
determine which arbitrators they 
prefer to use, further mitigating the 
risks of dealing with unknown par-
ties.17 

The dark side of Bitcoin activity

Bitcoin’s features unquestionably 
come with real risks.  Bitcoin is large-
ly without effective regulation and 
transactions in Bitcoin are relatively 
anonymous. This makes it attractive 
to people who prefer to operate in 
the shadows.  

Most of us have probably heard 
about Silk Road, a website designed 
to allow its users to anonymously 
buy and sell drugs or other illicit 
goods.  The currency of choice for 
many of these transactions was Bit-
coin.18 The FBI’s investigation even-
tually led to the shutdown of the 
site and the initial seizure of some 
30,000 bitcoin.19  In June 2014, the 
FBI began to auction off some of the 
144,321 Bitcoin ultimately seized 
during its investigation  —  at that 
time, valued at about 86 million dol-
lars.20  It also allows people without 
any particular financial expertise to 
effectively enter into the banking 
business, sometimes with disastrous 
consequences.  

One such company was MTGOX.
com.  Last February, MTGOX (often 
referred to as Mt. Gox) admitted that 
it had lost approximately 744,000 
bitcoin (valued at over 400 million 

dollars).21  That revelation caused a 
serious drop in the price of Bitcoin. 
At this time, it is not clear whether 
the issue was embezzling employ-
ees or an outside attack.  However, 
MTGOX’s CEO admitted that poor 
management practices played a 
role.22 The fact that approximately 
200,000 bitcoin (at the time, worth 
approximately 127 million dollars) 
were later found in an old digital 
wallet underlines the incompetence 
of the organization.23  

These sorts of issues are not likely 
to go away in the Bitcoin market-
place.  Because the existence of tra-
ditional currency allows all sorts 
of people to engage in unrecorded 
transactions, it is not surprising that 
crime and mismanagement exist in 
the world of cryptocurrency as well.  
However, some companies are be-
ginning to accept that regulation is 
necessary.  That move should help 
new entrants into the market find 
service providers they can trust. 

Conclusion

Bitcoin has opened the door to 
a new way of engaging in business 
transactions. It opens the door to a 
lower cost, a more versatile way of 

doing business, and ultimately will 
allow us to transfer more responsi-
bility to automated systems.  Mov-
ing forward, the legal community 
should be aware of Bitcoin generally, 
and, even, to specifically assist in the 
structuring of certain transactions. It 
is also likely that new applications 
will continue to emerge, offering 
new efficiencies for our own prac-
tice, and for our clients.  

  

These sorts of issues are not likely 
to go away in the Bitcoin  

marketplace. 
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Court information

offiCiaL notiCE
SuPrEmE Court of iDaHo 

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

1st AMENDED - Regular Fall Term for 2014
Boise ............................................................................................................................ July 29
Boise .................................................................... August 20, 22, 25, 27, 28 and 29
Boise ............................................................................................................ September 26
Coeur d’Alene ......................................................................... September 29 and 30
Moscow .............................................................................................................. October 1
Boise ..................................................................................................................... October 3
Boise ................................................................................................................ November 3
Twin Falls ......................................................................................... November 6 and 7
Boise ............................................................................................. November 10 and 12
Boise ................................................................................. December 1, 3, 5, 8 and 10

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2014 Fall Term for the 
Supreme Court of the State of Idaho, and should be preserved.  A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

offiCiaL notiCE
Court of aPPEaLS of iDaHo

Chief Judge
Sergio A. Gutierrez

Judges
Karen L. Lansing
David W. Gratton

John M. Melanson

1st AMENDED - Regular Fall Term for 2014
Boise ........................................................................ July 22 and 24
Boise .............................................................................. August 11, 12, 19 and 29
Boise ......................................................................... September 9, 11, 16 and 18
Boise ............................................................................. October 14, 16, 21 and 23
Boise ........................................................................ November 13, 14, 24 and 25

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2014 Fall Term for the 
Court of Appeals of the State of Idaho, and should be preserved.  A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

idaho Supreme Court
Scheduled for august 2014

Wednesday, August 20, 2014 – BOISE
8:50 a.m. Richard J. Braese, Jr. v. Stinker Stores ...................... #41296-2013

10:00 a.m. State v. Micha Abraham Wulff .............................. #41179-2013

11:10 a.m. State v. Gary L. Schall (Petition for Review) .... #41645-2013

Friday, August 22, 2014 – BOISE
8:50 a.m. Jay Brown v. Augusta Sayoko Mimoto Greenheart ......................
.................................................................................................................. #41189-2013

10:00 a.m. Tracy Sales v. Stacie Peabody ................................. #41446-2013

11:10 a.m. Stanley Consultants v. Integrated Financial Assoc. ....................
.................................................................................................................. #40514-2012

Wednesday, August 27, 2014 – BOISE
8:50 a.m. Roger L. Stevens v. Steven B. Cummings ............... #40793-2013

10:00 a.m. Christian Westby v. Gregory Schaefer, M.D. ...... #40587-2012

11:10 a.m. State v. Katherine Lea Stanfield ............................. #40301-2012

Thursday, August 28, 2014 – BOISE
8:50 a.m. Timothy Williams v. Board of Real Estate Appraisers
(Judicial Review) ............................................................................. #41193-2013

10:00 a.m. Renee L. Baird-Sallaz v. Dennis J. Sallaz ............. #41301-2013

11:10 a.m. Idaho Youth Ranch, Inc. v. Board of Equalization .......................
.................................................................................................................. #41256-2013

Friday, August 29, 2014 – BOISE
8:50 a.m. State v. Moses Olivas, Jr. (Petition for Review) .. #41644-2013

10:00 a.m. International Real Estate Solutions v. Gordon Arave ..................
.................................................................................................................. #41297-2013

11:10 a.m. Cable One, Inc. v. Tax Commission ....................... #41305-2013

idaho Court of appeals
oral argument for august 2014

Tuesday, August 12, 2014 – BOISE    
9:00 a.m. Dixon v. State ..................................... #39745-2012/40761-2013

1:30 p.m. Cook v. State .................................................................. #41449-2013

Tuesday, August 19, 2014 – BOISE    
9:00 a.m. Moen v. State ................................................................. #40600-2013

10:30 a.m. State v. Vantassel ........................................................ #41210-2013

1:30 p.m. State v. Ortega ............................................................... #40682-2013

Friday, August 29, 2014 – BOISE 
1:45 p.m. State v. Estep .................................................................. #40646-2013
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Boise, Idaho 83713
(208) 345-7832

aellis@aellislaw.com

Home of the best Child Support Program

PO Box 44930
Boise, ID 83711

(208) 376-7728
www.idchildsupport.com

MOONLIGHTINGMOONLIGHTING
SOFTWARESOFTWARE
Innovative Custom SoftwareInnovative Custom Software

Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776   Phone: (208) 345-7800
Boise, ID 83701   Fax: (208) 345-7894

E-Mail: tpark@thomaswilliamslaw.com

ARTHUR BERRY
& COMPANY

Professional Business Brokerage and Commercial Real Estate

Call 208-336-8000
or visi t www.arthurberry.com

 Over 1,000 Accredited Business
Valuations and Sales Completed

 Eight Licensed Professionals with
Access to Comparable Sales Data

 Expert Witness Testimony and
Master Services

Call for a Confidential, No Obligation Consultation
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 7/1/14 )

civil appeals

liens
1. Are the lenders entitled to foreclose on the 
Sunshine Mine and other property subject to 
the mortgage and the lenders’ liens, rather 
than be subject to the 2003 Stock Purchase 
Agreement?

Silver Opportunity Partners v.  
Stonehill Capital Management

S.Ct. No. 40938
Supreme Court

New trial
1. Whether the trial court acted outside its 
discretion by granting a new trial based on a 
theory plaintiff failed to plead or pursue, and 
affirmatively disclaimed.

Mosell Equities v. Berryhill & Co.
S.Ct. No. 41338
Supreme Court

2. Whether the district court erred in granting 
defendant’s summary judgment motion, sua 
sponte, on issues and bases not raised or ar-
gued by defendant in his briefs or affidavits.

Noble Manor v. Shousharain
S.Ct. No. 41350
Supreme Court

Other
1. Was there substantial and competent 
evidence to support the court’s decision to 
grant the defendant’s motion for involuntary 
dismissal pursuant to I.R.C.P. 41(b)?

Kugler v. Nelson
S.Ct. No. 41039

Court of Appeals

post-conviction relief
1. Did the court err in failing to grant Nelson’s 
motion for appointment of counsel?

Nelson v. State
S.Ct. No. 40661/40828

Court of Appeals

2. Did Severson raise a genuine issue of mate-
rial fact as to whether he was denied effec-
tive assistance of counsel by counsel’s failure 
to object to prosecutorial misconduct in the 
State’s closing argument?

Severson v. State
S.Ct. No. 40769

Court of Appeals

3. Did the court err in dismissing Salinas’ pe-
tition for post-conviction relief without con-
ducting an evidentiary hearing?

Salinas v. State
S.Ct. No. 40902

Court of Appeals

4. Did the court err by failing to rule on Re-
ber’s motion to appoint conflict counsel?

Reber v. State
S.Ct. No. 41022

Court of Appeals

crimiNal appeals
evidence
1. Whether the evidence against Bennett 
was sufficient to support the convictions and 
whether the court erred in denying Bennett’s 
motions for judgment of acquittal.

State v. Bennett
S.Ct. No. 40770

Court of Appeals

2. Did the court err when it allowed the State 
to present evidence pursuant to I.R.E. 609 
that Garza was a convicted felon as his prior 
felony was a crime of violence and thus did 
not weigh on credibility?

State v. Garza
S.Ct. No. 40920

Court of Appeals

instructions
1. Was there a fatal variance between the 
State’s charging document and the court’s 
jury instructions that amounted to funda-
mental error?

State v. Pressley
S.Ct. No. 40868

Court of Appeals

No contact orders
1. Did the court err in finding non-compli-
ance with the expiration date requirement 
of I.C.R. 46.2 did not render the no-contact 
order void?

State v. Hillbroom
S.Ct. No. 41533

Court of Appeals

Other
1. Did the court abuse its discretion by de-
nying Bias’ motion for appointment of new 
counsel to pursue his post-judgment mo-
tions?

State v. Bias
S.Ct. No. 40930

Court of Appeals

2. Did the court abuse its discretion when it 
denied Collins’ motion to seal his record pur-
suant to I.C.A.R. 32(i)?

State v. Collins
S.Ct. No. 41462

Court of Appeals
pleas
1. Did the court abuse its discretion by deny-
ing Bates’ motion to withdraw her guilty plea 
and in concluding she had not demonstrated 
manifest injustice?

State v. Bates
S.Ct. No. 40082

Court of Appeals
search and seizure –  
suppression of evidence
1. Did the court correctly determine that 
Beck did not have a legitimate expectation 
of privacy in the public land surrounding his 
tent and campsite?

State v. Beck
S.Ct. No. 41241

Court of Appeals
2. Did the court err in determining 
Hergesheimer’s statements were not ob-
tained in violation of his Miranda rights?

State v. Hergesheimer
S.Ct. No. 41284

Court of Appeals
3. Did the court err when it granted Hays’ mo-
tion to suppress on the basis her detention 
was illegally extended?

State v. Hays
S.Ct. No. 40999

Court of Appeals
4. Was Brooks’ traffic stop in violation of his 
Fourth Amendment rights such that the 
court erred in denying his motion to sup-
press?

State v. Brooks
S.Ct. No. 41046

Court of Appeals
5. Did the court err in denying Cunningham’s 
motion to suppress and in finding there was 
probable cause for the issuance of the search 
warrant for his home?

State v. Cunningham
S.Ct. No. 41167

Court of Appeals
summarized by:

cathy Derden
supreme court staff attorney

(208) 334-3868
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Hon. Ronald E. Bush 

he 2014 Idaho Federal 
Court Bench-Bar Confer-
ence will be held in East-
ern Idaho and in Boise. 
The Conference in East-

ern Idaho is scheduled for Friday, 
September 26, at the Shoshone-Ban-
nock Hotel & Event Center located 
nine miles north of Pocatello at the 
Fort Hall interchange on I-15. The 
Conference in Boise will be held on 
Friday, October 3, at the Boise Cen-
tre.  

U.S. Congressman Mike Simpson 
from Idaho’s Second Congressional 
District will be the luncheon key-
note speaker at the Eastern Idaho 
Conference. Congressman Simpson 
will speak upon “A Congressional 
Perspective on Issues Facing the Fed-
eral Judiciary in Idaho,” which will 
include a report regarding efforts to 
obtain a third district court judge-
ship.

The luncheon keynote speaker 
at the Boise Conference will be the 
Honorable Sidney R. Thomas, the 
incoming Chief Judge of the Unit-
ed States Court of Appeals for the 
Ninth Circuit. Judge Thomas was 
nominated to the Court of Appeals 
in 1996 by President Bill Clinton. He 
maintains his chambers in his home 
state of Montana. Highly regarded 
by his peers for his judicial acumen 
and ability to forge consensus, Judge 

Thomas was widely reported to be 
on President Obama’s short list in 
2010 as a possible candidate to re-
place John Paul Stevens on the Unit-
ed States Supreme Court.

Chief District Judge B. Lynn 
Winmill and Bankruptcy Judge Jim 
D. Pappas will start each Conference 
with a “State of the Federal Judicia-
ry” report for each Court. 

A morning plenary program en-
titled “Bellingham Revisited” will be 
presented by Bankruptcy Judge Jim 
D. Pappas, U.S. Magistrate Judge 
Ronald E. Bush, Chief U.S. Magis-
trate Judge Candy W. Dale, and Pro-
fessor Richard Seamon (Associate 
Dean for Faculty Affairs and Profes-
sor of Law at the University of Idaho 
College of Law). This panel, moder-
ated by Joseph Meier, Esq. of Cosho 
Humphrey, LLP, will address the his-
tory, status, constitutional issues and 
potentially wide-ranging implica-
tions to the work of the federal bank-

ruptcy courts and the federal magis-
trate judge system surrounding the 
U.S. Supreme Court’s recent deci-
sion in Executive Benefits Insurance 
Agency v. Arkison (In re Bellingham In-
surance Agency), 573 U.S. ___ (2014). 

Federal Courts

Bench - Bar Conference Features Sept. 26 & Oct. 3
Features Big Names, Current Issues in Federal Law
Speakers include U.S. Representative 
Mike Simpson, Hon. Sidney Thomas, 
Chief District Judge B. Lynn Winmill, 
Bankruptcy Judge Jim D. Pappas and 
others.

  

Congressman Simpson will speak 
upon “A Congressional  

Perspective on Issues Facing the 
Federal Judiciary in Idaho,” which 

will include a report regarding 
efforts to obtain a third district 

court judgeship.

T
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The Supreme Court addressed two 
questions about which lower courts 
have disagreed:  (i) whether Article 
III of the United States Constitution 
allows  Bankruptcy Judges, with the 
parties’ consent, to enter final judg-
ments on Stern claims, meaning 
claims that the Bankruptcy Code 
designates for final adjudication in 
the bankruptcy court but that Ar-
ticle III  —  at least in the absence 
of consent  —  prohibits non-Article 
III judges from finally adjudicating, 
and, if not, (ii) whether Bankruptcy 
Judges may submit proposed find-
ings of fact and conclusions of law, 
for de novo review by a District 
Court, on Stern claims.  

Conference attendees will then 
choose between two morning break-
out sessions:  (i) “The Use of Social 
Media in Voir Dire and Potential Ju-
ror Investigation” presented by Chief 
District Judge B. Lynn Winmill, 
Chief U.S. Magistrate Judge Candy 
Dale and Idaho Deputy Attorney 
General Brian Kane (addressing voir 
dire practices and procedures in the 
state and federal courts in Idaho, 
and including a discussion of the 
appropriate use of social media in 
jury selection and investigation); or 
(ii) “The Craft of Legal Writing in 
Modern Times  — New and Old 
Intersections of Mind and Technol-
ogy” presented by Marci Smith (Law 
Clerk for Judge Winmill) and Katie 
Ball (Adjunct Professor, University 
of Idaho College of Law and Law 
Clerk for Judge Bush), local practi-
tioners, and Judge Bush (educating 
attendees on the best practices used 
by the best writers in combining 
modern law practice technology and 
software in combination with the 
best writing practices, to create per-
suasive written arguments).

After the luncheon program, 
the Eastern Idaho Conference will 
continue with a plenary session en-
titled “Memories and Minds  —  the 
Malleability of Memories and the 
Fallibilities of Cognitive Function,” 
presented by Professor Jason Watson 

of The Brain Institute at the Univer-
sity of Utah. Professor Watson will 
discuss the findings of ongoing re-
search into the reliability and unreli-
ability of memory, including eyewit-
ness identification. Professor Watson 
will also discuss the limitations of 
the brain to retain information in 
the world of multi-tasking, and will 
educate attendees about the realities 
of cognitive decline and how it can 
affect all of us. The information pre-
sented in this program has real-life 
implications for all aspects of litiga-
tion, will provide insights into how 
best to present your case to a jury 
for maximum retention during de-
liberations, and will raise fascinating 
questions about just how efficient 
you really are in the modern world 
of lawyer multi-tasking.

The afternoon portion of the Boi-
se Conference will include a plenary 
session titled “New Research on the 
Reliability of Eyewitness Evidence: 
Challenges and Revisions to Long-
held Views,” presented by Professor 
Steven E. Clark. Professor Clark is 
the Director of the Robert Presley 
Center for Crime and Justice Studies 
at the University of California, Riv-
erside.  He will discuss new research 
that challenges and revises long-held 
views about eyewitness evidence and 
points to new ways of assessing its re-
liability. Professor Clark will also dis-
cuss the foundations of eyewitness 
accuracy, interviewing techniques, 
eyewitness identification, and the as-
sessment of eyewitness accuracy by 
researchers, legal actors, and juries, 

with applications to both criminal 
and civil litigation. 

During the afternoon session of 
both Conferences, the federal court 
Lawyer Representatives (Bruce An-
derson, Walt Sinclair, and Howard 
Burnett) will provide an update on 
federal and local rule changes, and 
discuss the duties and responsibili-
ties of the lawyer representative posi-
tions.  Keely Duke, current president 
of the Idaho chapter of the Federal 
Bar Association, will report upon 
FBA initiatives and ongoing activi-
ties of the Idaho chapter.

 The afternoon sessions of both 
Conferences will conclude with the 
traditional and often lively question-
and-answer judges’ panel discussion. 
Attendees will gain valuable insights 
into the workings of the Idaho fed-
eral courts from the perspectives of 
Idaho federal judges.  

Always a grand bargain when 
considering the enlightening and 
interesting content of the confer-
ence program, the conference cost 
is $75 for attorneys, and $35 for law 
students, clerks and paralegals.  The 
cost includes the CLE credits, a con-
tinental breakfast, and a full lunch.  
CLE credit approvals are pending. 
A registration form will be available 
soon on the United States District/
Bankruptcy Court website at www.
id.uscourts.gov. If you have ques-
tions, please contact Susie Headlee 
at (208) 334-9067 or via email at 
Susie_Boring-Headlee@id.uscourts.
gov.

  

Professor Watson will discuss the findings of ongoing research 
 into the reliability and unreliability of memory, including  

eyewitness identification. 
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The Americans with Disabilities Act: Our Responsibilities as Lawyers
Amy Schipper Howe   

This article will address two standards of particular interest  
to attorneys — accessibility standards and effective  

communication — and how attorneys can make sure they  
are meeting their obligations under the ADA. 

or more than 15 years, U.S. 
Attorneys have played a 
critical role working with 
the Department of Justice’s 
Civil Rights Division in en-

forcing the Americans with Disabili-
ties Act (ADA), which was passed on 
July 26, 1990.  Approximately 84 U.S. 
Attorney’s offices across the nation 
currently participate in this critical 
and unique partnership effort and 
have resolved hundreds of matters.  
An early example of this unique 
partnership was the nationwide U.S. 
Attorney 9-1-1 ADA Initiative under 
Attorney General Janet Reno.  As a 
result of this initiative, more indi-
viduals who were deaf, hard of hear-
ing, or who had speech impairments 
gained greater access to 9-1-1 servic-
es than ever before.  Other achieve-
ments have provided access to places 
of public accommodation and state 
and local government programs, ac-
cess to voting, and elimination of 
discriminatory policies, practices 
and procedures.  

Disability-based discrimination 
in legal and other professional ser-
vices is in violation of the ADA.1 
Yet, many attorneys remain unsure 
about their obligations under the 
ADA.  This article will address two 
standards of particular interest to 
attorneys — accessibility standards 
and effective communication — and 
how attorneys can make sure they 
are meeting their obligations under 
the ADA. 

Accessibility standards

The ADA Standards for Accessi-
ble Design (the “Standards”) and the 
revised ADA regulations implement-

ing Title II and III can be found at 
www.ada.gov.2  The Standards, pub-
lished by the Department of Justice, 
are comprehensive and establish 
technical criteria and dimensions for 
accessible elements.  Such elements 
include everything from the width 
of parking spaces to the usability of 
door hardware.  The Standards also 
include requirements that specify 
how many of each accessible feature 
must be provided and where it shall 
be located.  In addition to providing 
access for mobility-impaired individ-
uals, the Standards establish criteria 
for elements such as tactile signage 
and assistive listening systems to 
provide for access by people who are 
blind or deaf or have limited vision 
or hearing.3

For buildings that are covered 
by Title III but were built prior to 
the ADA’s effective date, there is a 
requirement that the owner, opera-
tor, lessor or lessee of the facility or 
building remove barriers to access 
in such public accommodations.4  
Removing barriers includes actions 
such as installing ramps, removing 
protruding objects not detectable 
by individuals who are blind or have 
low vision, and creating accessible 
parking spaces.  Additionally, acces-
sible routes should coincide with 

or be located in the same area as 
general circulation paths, and ramp 
slopes and handrails must ensure a 
safe entrance and exit that complies 
with the Standards.  

The Department of Justice, along 
with other federal agencies, provides 
technical assistance to individuals 
and institutions that have rights or 
duties under the ADA.5

Effective communication

The ADA requires that places of 
public accommodation and public 
entities provide effective commu-
nication for people who are deaf 
or have hearing loss.  To meet this 
obligation, public accommodations 
must provide auxiliary aids and ser-
vices unless doing so would cause 
an undue burden or fundamentally 
alter the service being provided.   Al-
though handwritten notes or typed 
text can be appropriate auxiliary aids 
for simple communications, in many 
situations such as legal proceedings 
or complex health care-related com-
munications, a qualified sign lan-
guage interpreter may be required.   

“Effective communication” in 
public facilities means “communi-
cation with persons who are deaf or 
hard of hearing that is as effective 

F
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as communication with others.”6 
Public accommodations must also 
take those steps necessary to ensure 
that no individual with a disability 
is excluded, denied service, segregat-
ed or otherwise treated differently 
from other individuals because of 
the absence of auxiliary aids.7  Ef-
fective communication is achieved 
by furnishing appropriate auxiliary 
aids and services where necessary 
to afford qualified individuals with 
disabilities an equal opportunity to 
participate in or benefit from the 
services, programs, or activities of a 
public accommodation or public en-
tity.8  

Some forms of communication 
may be ineffective for certain deaf in-
dividuals.   For example, an individ-
ual who has learned American Sign 
Language as a first language may 
have difficulty understanding writ-
ten notes.  While the service provider 
may initially choose the type of com-
munication to be used, if the recipi-
ent does not understand, the provid-
er must offer a more effective form 
of communication.9  “Auxiliary aids 
and services” include qualified inter-
preters provided on-site or through 
video remote interpreting (VRI) ser-
vices.  Other services include note-
takers, computer-aided real-time 
transcription services (CART), writ-
ten materials or exchange of written 
notes.  

These services, however, may not 
be considered effective for every in-
dividual or in every situation.  Some 
individuals who have hearing loss 
may benefit from telephone hand-
set amplifiers, assistive listening de-
vices, assistive listening systems or 
telephones compatible with hearing 
aids.  There are a host of other op-
tions of auxiliary aids that may be 
used in appropriate situations.10 

“Qualified interpreter” means an 
interpreter who, via a video remote 
interpreting service or an on-site 
appearance, is able, under the cir-
cumstances, to interpret effectively, 
accurately, and impartially, both re-
ceptively and expressively, using any 
necessary specialized vocabulary, 
given the deaf or hard of hearing in-
dividual’s language, skills, and edu-
cation.11 Family members are never 
considered qualified interpreters 
because they may not know or un-
derstand the technical nature of the 
conversation.  

 VRI is an interpreting service 
that uses video conference technol-
ogy over dedicated lines or wireless 
technology offering high-speed, 
wide-bandwidth video connection 
that delivers high-quality video im-
ages.  28 C.F.R. §§ 35.160(d) and 
36.303.  The interpreter appears on 
the screen, hears the conversation 
and translates to the deaf individual 
through signs on the screen.  This 
technology requires a very high-
quality image in order for the deaf 
individual to understand the signs.  
Many courthouses in Idaho have 
these installed and activated. 

The Act prohibits discrimination; mandates access and accommodation

The ADA broadly defines a “disabil-
ity” as a “physical or mental impair-
ment that substantially limits one or 
more major life activities.”   42 U.S.C. 
§ 12102 (1)(2008).   The ADA pro-
tects individuals who have a history 
or record of such an impairment, or 
who are perceived by others as hav-
ing such impairment.  Title II of the 
ADA (42 U.S.C. § 12131-12134) pro-
hibits discrimination on the basis of 
disability in state and local govern-
ment services.  A primary example 
of disability-based discrimination is 
when a public entity provides pro-
grams or activities at facilities that 
are inaccessible to individuals with 
disabilities and does not otherwise 
make its programs accessible.   28 

C.F.R. 35.149 (1994).  Title III of the 
ADA (42 U.S.C. § 12181-12189) ap-
plies to public accommodations--fa-
cilities operated by a private entity 
whose operations affect commerce.  
The definition of “public accommo-
dation” is also very broad.  It includes 
just about any establishment that 
serves the public:   hotels, restau-
rants, bars, theatres, auditoriums, 
shops, accountants’ and lawyers’ of-
fices, doctors’ offices, hospitals, and 
other service establishments.   Pri-
vate clubs and religious organiza-
tions are excluded from the ADA. 
42 U.S.C. 2000-a(e).  However, some 
private clubs that also have open 
access to the public may be covered 
by Title III.  42 U.S.C. § 12181.

  

Family members are never  
considered qualified interpreters 
because they may not know or 

understand the technical nature 
of the conversation.  

Our responsibilities as lawyers

The ADA requires attorneys and 
other individuals to provide equal 
physical access to their services. The 
features of every office may be differ-
ent. Buildings built in 1991 or later 
must provide accessible entrances 
and restrooms. Barriers that can 
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The ADA also requires lawyers to 
provide services in a manner that 

does not discriminate against 
 individuals with disabilities.14 

reasonably be removed from older 
buildings should be altered.  How-
ever, the list of requirements does 
not stop there. Law offices should be 
prepared to accommodate service or 
assistance dogs.  These dogs may per-
form various services including but 
not limited to guiding, stabilizing 
and retrieving. 

While comfort animals are not 
“assistance” or “service” dogs, in 
some cases if an individual has a 
well-founded disability, usually psy-
chological, and exhibits symptoms 
that a dog can sense and relieve, that 
dog may be considered a service 
animal.  A service animal is any dog 
individually trained to do work or 
perform tasks for the benefit of an 
individual with a disability, includ-
ing a psychiatric disability.12  The 
“work or tasks performed by a service 
animal must be directly related to the 
individual’s disability.”  Such tasks can 
include “helping persons with psychi-
atric . . . disabilities by preventing or 
interrupting impulsive or destructive 
behaviors. . . .”  The provision of emo-
tional support, well-being, comfort, 
or companionship do not constitute 
work or tasks for the purposes of this 
definition.  Service dogs may be re-
moved if they are not under the own-
er’s control, if they bite someone, or 
if they are not house trained.  A pro-
prietor may ask whether the individ-
ual has a disability and what service 
the dog performs, but may not ask 
for written verification or medical 
information.13 

For guidance on accessible stan-
dards and architectural issues, small 
business owners including attor-
neys can refer to the small business 
primer at ada.gov or call the ADA 
information line at 800 - 514 - 0301 
(voice) or 800 - 514 - 0383 (TTY).  If 
the issue is architectural, the call will 
be referred to a DOJ architect. 

The ADA also requires lawyers 
to provide services in a manner that 
does not discriminate against indi-
viduals with disabilities.14 An attor-
ney who is asked by a deaf individual 
to provide a sign language interpret-
er would typically be required to 
provide a sign language interpreter 
for a complex or initial meeting un-
less it was an “undue burden.”  There 
is a tax credit for eligible small busi-
nesses who may incur expenses in 
providing access or accommoda-
tions for customers or employees 
with disabilities.  The credit is called 
the Disabled Access Credit.15

 If a client can type on a comput-
er, emails may be considered to be 
“effective communication” used for 
communications once an attorney-
client relationship is established 
if that is the procedure with other 
clients.  Courts usually provide sign 
language interpreters or VRI systems 
for most in-court appearances just as 
they provide language interpreters 
for non English-speaking parties.  It 
follows that a party taking a deposi-
tion should ensure effective commu-
nication for that deposition.   Refus-
ing to see a client or refusing to pur-

sue a client’s case on the basis of the 
client’s disability and the accommo-
dations that a client might require is 
a violation of the ADA.

Consent judgments and settle-
ments DOJ has entered into are lo-
cated at ada.gov under the enforce-
ment section. By analogy, these cases 
demonstrate the responsibilities of 
service providers when serving dis-
abled clients or potential clients.  
DOJ also provides a variety of tech-
nical assistant publications at ada.
gov. 

Conclusion

Law offices are basic “places of 
public accommodation” so it is up 
to the proprietors of these establish-
ments to familiarize themselves with 
the ADA.  To find out more about 
meeting your obligations under the 
ADA, visit ada.gov.  

Additionally, the United States 
Attorney’s Office for the District or 
Idaho protects the rights of our citi-
zens and visitors with disabilities.  In 
most cases, the U.S. Attorney’s Office 
can resolve compliance issues co-
operatively with employers, public 
accommodations, and local govern-
ment officials through training, con-
sent decrees, settlement agreements 
and alternate dispute resolution. 16 

Endnotes

1. See 42 U.S.C. § 12181(7)(f ).  
2. The Standards should be distin-
guished from the minimum guidelines 
in the Americans with Disabilities Act 
and Architectural Barriers Act Acces-
sibility Guidelines (July 2004) promul-
gated by the Federal Access Board.  The 
Department of Justice has adopted the 
ADAAG as its Standards for Accessible 
Design, published as appendix A to 28 
CFR, part 36.
3. The 2010 Standards apply to new 
construction and alterations made after 
March 15, 2012, the compliance date.  
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The original 1991 Standards apply to all 
construction built after the ADA’s effec-
tive date of July 26, 1991 and modified 
prior to March 15, 2012.  However, if a fa-
cility subject to the 1991 Standards did 
not comply with those Standards when 
built or modified, any further remedia-
tion must meet the current, 2010 Stan-
dards.
4. 28 C.F.R. 36.304.  
5. Technical assistance and design stan-
dards are located at:  http://www.ada.
gov/ada_req_ta.htm.  
6. 28 C.F.R. § 35.160.  
7. 28 C.F.R. §  36.303.    
8. Regulations can be found on-line 
at: http://www.ada.gov/regs2010/ti-
tleIII_2010/titleIII_2010_regulations.
htm#a303.
9. More information on effective com-
munication can be found at  http://
www.ada.gov/effective-comm.htm  and 
http://libraries.idaho.gov/files/effective-
communicationdraft_copy.pdf.
10. See  28 C.F.R. § 35.104.  
11. 28 C.F.R. §§ 35.104 and 36.303.
12. The ADA also includes miniature 

horses as protected service animals, al-
though these are not as widely used as 
dogs.  28 CFR 36.104.
13. See consent decrees in United States 
v. Patric Lehouillier  (3/29/10) and United 
States v. Larkin, Axelrod, Ingrassia & Teten-
baum, LLP (6/28/12) regarding denial of 
access to law offices because an individ-
ual with a disability was accompanied by 
a service animal. http://www.ada.gov/
lehouillier.htm and http://www.ada.gov/
larkin-cd.htm
14. See 42 U.S.C. § 12181(7)(f ).  
15. The Northwest ADA Center provides 
information about this credit on its web-
site. http://dbtacnorthwest.org/_pub-
lic/site/files/fact_sheets/Tax_Incen-
tives_10-2012.pdf.
16. An Idaho settlement can be found 
on-line at:  http://www.ada.gov/bud-
get_motel_settle.htm.
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Dealing with Sham Affidavits in Idaho Courts
Stephen Adams   

The Eighth Circuit applies the sham affidavit rule to evidence  
from non-party witnesses which contradicts sworn testimony  

from a party.8  The Ninth Circuit does not apply the sham affidavit  
rule in such situations.9

he sham affidavit rule 
allows courts to strike 
contradictory affidavits 
presented by a party seek-
ing to avoid summary 

judgment. The concept behind the 
sham affidavit rule is fairly straight-
forward. On a motion for summary 
judgment, the moving party has the 
burden to show, through affidavits or 
other admissible evidence, that there 
are no genuine issues of material fact 
and that summary judgment would 
be appropriate as a matter of law.1

The party opposing summary 
judgment may then present evidence 
showing that there is a material issue 
of fact.2 However, it would be unjust 
for a party to attempt to avoid sum-
mary judgment by presenting an 
affidavit that contradicts the party’s 
previous sworn testimony.3 For ex-
ample, if a party testifies during a de-
position that, “the northbound light 
was red,” he or she may not later pro-
vide an affidavit that states that, “the 
northbound light was green.” This 
is the sort of clear conflict that the 
sham affidavit rule protects against. 

As discussed below, the Ninth 
Circuit and the Idaho Federal Dis-
trict Courts allow contradictory affi-
davits to be stricken under the sham 
affidavit rule. However, under what 
circumstances a sham affidavit can 
be stricken in Idaho state courts is 
more uncertain.

The Ninth Circuit allows sham  
affidavits to be stricken

Almost every federal circuit has 
adopted some form of the sham af-
fidavit rule.4 The Ninth Circuit has 
had a form of the sham affidavit rule 
since at least 19755 to assist the court 
in securing the just, speedy and in-

expensive determination of every 
action.6 Nonetheless, there are varia-
tions in the rule’s application.7 For 
example, the Eighth Circuit applies 
the sham affidavit rule to evidence 
from non-party witnesses which 
contradicts sworn testimony from a 
party.8 The Ninth Circuit does not 
apply the sham affidavit rule in such 
situations.9

The rule utilized by the Ninth 
Circuit is stated in Kennedy v. Allied 
Mut. Ins. Co., 952 F.2d 262 (9th Cir. 
1991):

The general rule in the Ninth 
Circuit is that a party cannot 
create an issue of fact by an af-
fidavit contradicting his prior 
deposition testimony. [I]f a 
party who has been examined 
at length on deposition could 
raise an issue of fact simply by 
submitting an affidavit contra-
dicting his own prior testimo-
ny, this would greatly diminish 
the utility of summary judg-
ment as a procedure for screen-
ing out sham issues of fact.10

The Court explained this rule, 
stating that the rule only applied to 
“sham” testimony “that flatly contra-
dicts earlier testimony in an attempt 
to ‘create’ an issue of fact and avoid 
summary judgment.”11 Under this 
rule, the district court “must make a 

factual determination that the con-
tradiction was actually a ‘sham’” be-
fore it can strike the evidence from 
the record.12

 The Ninth Circuit clarified that 
the sham affidavit rule does not pre-
clude the non-moving party “from 
elaborating upon, explaining or 
clarifying prior testimony elicited 
by opposing counsel on deposition 
and that minor inconsistencies that 
result from an honest discrepancy, 
a mistake, or newly discovered evi-
dence afford no basis for excluding 
an opposition affidavit.”13 

Further, as discussed above, the 
Ninth Circuit has indicated that the 
rule is limited to situations where a 
party is trying to contradict his/her 
own testimony. “The rationale un-
derlying the sham affidavit rule is 
that a party ought not be allowed to 
manufacture a bogus dispute with 
himself to defeat summary judgment. 
That concern does not necessarily 
apply when the dispute comes from 
the sworn deposition testimony of 
another witness.”14 Thus, if the evi-
dence presented to avoid summary 
judgment is from a non-party, the af-
fidavit should not be stricken under 
the sham affidavit rule.15 

While the Ninth Circuit has ad-
opted the sham affidavit rule, it is 
rather difficult to find a situation 

T
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In Mains v. Cach, the Idaho Supreme Court allowed an allegedly  
contradictory affidavit of an expert witness to be admitted because Rule 

26(e)(1)(B) specifically allows experts to supplement their testimony.26

where the rule resulted in an af-
fidavit being stricken. In Kennedy, 
the affidavit at issue was remanded 
for a factual determination as to 
whether it was a sham.16 In other 
cases, the Ninth Circuit has found 
that the sham affidavit rule did not 
apply because the affidavits were 
not sufficiently contradictory or 
for some other reason.17 Therefore, 
even though the rule is available to 
strike contradictory affidavits, absent 
a complete contradiction, a party 
should not be surprised to find his/
her motion to strike a sham affidavit 
denied.

Idaho Courts have not clearly  
adopted the sham affidavit rule

While the Ninth Circuit has ad-
opted the sham affidavit rule, the 
situation in the Idaho state courts is 
less clear in light of a 2013 Idaho Su-
preme Court Case.18 

In 1993, the Idaho Supreme 
Court held the sham affidavit rule 
did not apply when the evidence 
presented was not contradictory. In 
Tolmie Farms, Inc. v. J.R. Simplot Co., 
Inc., Tolmie submitted an affidavit 
claiming that a Simplot employee 
told Tolmie that a particular chemi-
cal would improve crop yield.19

Simplot objected to the affidavit 
on the grounds that it was complete-
ly contradicted by Tolmie’s prior 
deposition testimony, where Tolmie 
stated he could not remember what 
statements were made by the Sim-
plot employee.20 While relying on 
Kennedy, the Idaho Supreme Court 
stated that “While we may agree that 
the purpose of summary judgment 
is served by a rule that prevents a 
party from creating sham issues by 
offering contradictory testimony,” 
the rule in that case did not apply 
because the Court found that the 
affidavit and deposition testimony 
were not contradictory.21 

A year later in Matter of Estate of 
Keeven, the Idaho Court of Appeals 
decided a similar issue. When it was 
argued that an affidavit directly con-
tradicted prior deposition testimony, 
the Court of Appeals stated “a sham 
affidavit which directly contradicts 
prior testimony may be disregarded 
on a summary judgment motion.”22 
Despite this, the Court found that 
while the affidavit at issue was un-
clear and vague, because it was not 
directly contradictory to the depo-
sition testimony, the sham affidavit 
rule did not apply.23

These two cases seem to indicate 
that the Idaho Courts could apply 
the sham affidavit rule in an appro-
priate situation. However, the Idaho 
Supreme Court sidestepped the 
question of adopting the rule in sev-
eral ensuing cases.  In Frazier v. J.R. 
Simplot Co., 136 Idaho 100, 103-04, 
29 P.3d 936, 939-40 (2001), the Idaho 
Supreme Court declined to adopt 
the rule because the affidavit at issue 
was not contradictory. 24  The Court 
reiterated that Tolmie Farms did not 
adopt the logic of Kennedy because 
the affidavit at issue in Tolmie Farms 
was not deemed contradictory.25 In 
Mains v. Cach, the Idaho Supreme 
Court allowed an allegedly contra-
dictory affidavit of an expert witness 
to be admitted because Rule 26(e)(1)
(B) specifically allows experts to sup-
plement their testimony.26 In Arregui 

v. Gallegos-Main, the Idaho Supreme 
Court declined to address the sham 
affidavit rule because the affidavit in 
question was deemed untimely, and 
therefore inadmissible.27 

Most recently in the 2013 case, 
Major v. Sec. Equip. Corp., the Ida-
ho Supreme Court reversed a trial 
court’s decision to strike an alleg-
edly sham affidavit on a rather am-
biguous basis.28  The Court noted 
that the sham affidavit doctrine had 
never been adopted, then stated:  

However, the Court of Appeals 
has previously stated that an 
affidavit which directly contra-
dicts prior testimony may be 
disregarded as a sham affidavit 
on a summary judgment mo-
tion. See In re Estate of Keeven, 
126 Idaho 290, 298, 882 P.2d 
457, 465 (Ct.App.1994). “[A]ll 
tribunals inferior to the Court 
of Appeals are obligated to 
abide by decisions issued by the 
Court of Appeals.” State v. Guz-
man, 122 Idaho 981, 986, 842 
P.2d 660, 665 (1992). Therefore, 
to the extent that the district 
court was following precedent 
from the Court of Appeals, the 
district court did not err in 
striking the affidavit.29

The Supreme Court went on to 
find that the affidavit at issue was 
not sufficiently contradictory for the 
sham affidavit rule to apply.30 The 
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Based on the foregoing, both 
 federal and state courts in Idaho 
are willing to accept the concept 

of a sham affidavit rule, even 
though it may be difficult to get 

an affidavit stricken under it.

Supreme Court then made this am-
biguous statement:

This Court has never adopted 
the sham affidavit doctrine. We 
roundly criticized the doctrine 
in Mains because a sham affida-
vit finding necessarily turns on 
a credibility finding as well as 
a finding of bad faith. That is 
beyond the power of the trial 
courts at the summary judg-
ment phase.
Although the trial court fol-
lowed Court of Appeals prec-
edent, it is however an abuse 
of discretion to misinterpret an 
affidavit or deposition. That is 
what has happened here.31

This statement seems to indicate 
that the trial court erred in striking 
the affidavit at issue, not because the 
sham affidavit rule has been rejected 
by Idaho courts, but because the af-
fidavit was misinterpreted and was 
not sufficiently contradictory. While 
it could alternately be viewed as re-
jecting or limiting the sham affidavit 
rule, the Supreme Court did not ex-
plicitly overrule In re Estate of Keeven 
or Tolmie Farms, nor did it state that 
the sham affidavit rule was rejected 
outright. Thus, there may still be 
room for the sham affidavit rule in 
Idaho state courts.32

The sham affidavit rule seems 
to be accepted though not  
readily applicable 

Based on the foregoing, both 
federal and state courts in Idaho are 
willing to accept the concept of a 
sham affidavit rule, even though it 
may be difficult to get an affidavit 
stricken under it. In federal courts, 
it is unlikely that an affidavit will be 
deemed a sham unless it flatly and 
directly contradicts a prior state-
ment from a party themselves. 

In Idaho state courts, the situa-
tion seems more precarious. Under 
Frazier, Mains, and Major, the Idaho 
Supreme Court — while not reject-
ing the rule — has repeated that they 
have not adopted the sham affidavit 
rule. In contrast, under Tolmie Farms 

526 U.S. 795, 806-07, 119 S. Ct. 1597, 
1604, 143 L. Ed. 2d 966 (1999) (listing 
cases discussing contradictory testimo-
ny). 
5. See Radobenko v. Automated Equip. 
Corp., 520 F.2d 540, 543-44 (9th Cir. 1975).
6. Van Asdale v. Int’l Game Tech., 577 
F.3d 989, 998 (9th Cir. 2009) (“The Su-
preme Court has explained that [s]um-
mary judgment procedure is properly 
regarded not as a disfavored procedural 
shortcut, but rather as an integral part 
of the Federal Rules as a whole, which 
are designed to secure the just, speedy 
and inexpensive determination of every 
action. Some form of the sham affidavit 
rule is necessary to maintain this prin-
ciple.”).
7. See Kennedy v. Allied Mut. Ins. Co., 952 
F.2d 262, 266-67 (9th Cir. 1991) (discuss-
ing different applications of the rule in 
the Fifth, Seventh, Eighth, Ninth and 
Tenth Circuits).
8. Prosser v. Ross, 70 F.3d 1005, 1008-09 
(8th Cir. 1995).
9. See Nelson v. City of Davis, 571 F.3d 
924, 929 (9th Cir. 2009); DelJack, Inc. v. 
U.S. Bank Nat. Ass’n, 1:11-CV-00065-EJL, 
2012 WL 4482049 at *11 (D. Idaho Sept. 
26, 2012).
10. Kennedy, 952 F.2d at 266 (internal ci-
tations and quotation marks omitted).
11. Id. at 267.
12. Id. Another district court has stated 
that “A contradictory affidavit, however, 
is not necessarily a sham affidavit. Rath-
er, the court must make a factual deter-
mination that the contradiction was ac-
tually a ‘sham,’ as opposed to an attempt 
to explain certain aspects of confused 
deposition testimony, for example.” Zu-
rich Am. Ins. Co. v. Coeur Rochester, Inc., 
720 F. Supp. 2d 1223, 1229 (D. Nev. 2010)
13. Nelson v. City of Davis, 571 F.3d 924, 
928 (9th Cir. 2009) (internal quotation 
marks omitted) (citing Scamihorn v. Gen. 
Truck Drivers, 282 F.3d 1078, 1086 n. 7 
(9th Cir.2002)).
14. Nelson v. City of Davis, 571 F.3d 924, 
928 (9th Cir. 2009) (emphasis in the origi-
nal)
15. See DelJack, Inc. v. U.S. Bank Nat. Ass’n, 
1:11-CV-00065-EJL, 2012 WL 4482049 at 
*11 (D. Idaho Sept. 26, 2012).
16. Kennedy, 952 F.2d at 267.
17. See Nelson v. City of Davis, 571 F.3d 
924, 929 (9th Cir. 2009) (sham affidavit 
rule didn’t apply to evidence from third 
parties); Van Asdale v. Int’l Game Tech., 

and Matter of Estate of Keeven, both 
the Idaho Supreme Court and the 
Idaho Court of Appeals indicate that 
there may be a benefit from having 
such a rule, even though the situa-
tion to adopt it has not yet arrived. 
Therefore, it seems that until the 
Idaho Supreme Court specifically re-
jects the sham affidavit rule, it may 
be available to litigants, but may 
best be used when the testimony is 
directly contradictory. 

Endnotes

1. See F.R.C.P. 56(a); Idaho R. Civ. Proc. 
56(c).
2. See F.R.C.P. 56(c); Idaho R. Civ. Proc. 
56(e).
3. Kennedy v. Allied Mut. Ins. Co., 952 F.2d 
262, 266 (9th Cir. 1991) (quoting Foster 
v. Arcata Associates, 772 F.2d 1453, 1462 
(9th Cir.1985), cert. denied, 475 U.S. 1048, 
106 S.Ct. 1267, 89 L.Ed.2d 576 (1986).
4. See Cleveland v. Policy Mgmt. Sys. Corp., 
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The Supreme Court has, as 
 recently as June, 2014, held that 
Idaho has not adopted the sham 

affidavit doctrine. See Shea v. 
Kevic Corp.

577 F.3d 989, 999 (9th Cir. 2009) (district 
court’s ruling striking the affidavit as a 
sham was improper because no factual 
finding was made); Pappas v. J.S.B. Hold-
ings, Inc., 392 F. Supp. 2d 1095, 1103-04 
(D. Ariz. 2005) (affidavits not a sham be-
cause they are not “sufficiently contra-
dictory”); Messick v. Horizon Indus. Inc., 62 
F.3d 1227, 1231 (9th Cir. 1995) (affidavits 
are not sufficiently contradictory). 
18. Major v. Sec. Equip. Corp., 155 Idaho 
199, 307 P.3d 1225, 1231 (2013).
19. Tolmie Farms, Inc. v. J.R. Simplot Co., 
Inc., 124 Idaho 607, 609, 862 P.2d 299, 
301 (1993)
20. Id. at 609 – 10, 862 P.2d, 301 – 02.
21. Id. at 610 – 11, 862 P.2d 299, 302 – 03.
22. Matter of Estate of Keeven, 126 Idaho 
290, 298, 882 P.2d 457, 465 (Ct. App. 
1994).
23. Id. at 297 – 98, 882 P.2d 457, 464 – 65.
24. Id. 
25. 136 Idaho 100, 103-04, 29 P.3d 936, 
939-40 (2001).
26. 143 Idaho 221, 225-26, 141 P.3d 1090, 
1094-95 (2006).
27. 153 Idaho 801, 805, 291 P.3d 1000, 
1004 (2012), reh’g denied (June 7, 2012) 

(stating that “Idaho has not recognized 
the sham affidavit doctrine and because 
the affidavit was untimely, it was prop-
erly stricken and this Court need not ad-
dress the issue here. The Court will not 
use this appeal as an opportunity to cre-
ate a new doctrine when it is unneces-
sary to do so.”)
28. 155 Idaho 199, 307 P.3d 1225, 1231 
(2013).
29. Id.
30. Id. at 1232.
31. Id. 
32.The Supreme Court has, as recently 
as June, 2014, held that Idaho has not 
adopted the sham affidavit doctrine. 
See Shea v. Kevic Corp., 40563, 2014 WL 
2854710 (Idaho June 24, 2014). How-
ever, in Shea, the Supreme Court ruled 
that the affidavit at issue was vague and 
contradictory, and therefore subject to 
cross-examination. Id.
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Confusing Word Pairs: Part II
Tenielle Fordyce-Ruff 

ay back in the Janu-
ary 2012 edition 
of The Advocate I 
introduced you to 
my inner grammar 

noodge by discussing confusing 
word pairs.  Several readers gave me 
suggestions for pairs that had con-
fused them, and since then I’ve field-
ed more than a few questions from 
both students and readers about the 
difference between certain words.

I recently realized that I had 
enough material to have a Confusing 
Word Pairs: Part II.  Here are more 
confusing word pairs explained and 
some tips to help you use the correct 
word when writing or editing.

Imply/Infer

These words particularly trip up 
new legal writ-
ers. Imply and in-
fer are both verbs, 
but they carry dif-
ferent meanings 
and should not be 
used as synonyms 
for each other.  

Imply means to suggest, indicate, 
or express indirectly.  
The expert used jargon to imply her su-
perior knowledge.

Infer means to deduce, conclude, 
or gather.
The jury may infer the defendant’s guilt 
if it hears of his prior convictions.

Here’s a quick tip for telling im-
ply and infer apart:  Use a nominal-
ization (implication/inference) to 
determine what action the actor in 
the sentence took.  Only one nomi-
nalization will make sense in con-
text.
The expert suggested her superior 
knowledge by implication. 

The jury determined his guilt based on 
an inference from the admission of his 
prior convictions.  

Then/Than

The confusion in this pair comes 
from the single letter difference and 
similarity in sound when spoken.  In 
writing, however, an incorrect usage 
will stand out to the reader.

Then is an adverb.  It is used to 
discuss time. 
Prices were lower then.  (at that time)
The protests stopped briefly, then started 
again.  (immediately, or soon after)
We ate, then started the deposition 
again.  (next in order of time)
At first the suspect seemed angry, then 
contrite.  (at the same time)

Then can also refer to next in or-
der of place.
Standing beside Charlie is my uncle, 
then my cousin, then my brother.

Than, a conjunction, is used to 
construct a comparison.  It is used to 
introduce the second member of a 
comparison.
Juries are more representative institu-
tions than the judiciary.

It is also used to introduce a 
choice or explain a rejected choice.
I’d rather write than appear in court.

Now that you understand the dif-
ference, be sure to carefully proof 
your writing. 

Principal/Principle

This can be an especially con-
fusing pair in writing because the 
pronunciation of principal and prin-
ciple is exactly the same.  

Principal is almost always an ad-
jective meaning main or chief.1

The principal question before the jury is 
the credibility of the witness.

Principle is virtually always a noun 
meaning a rule, truth, or doctrine.
The bill preserves two important prin-
ciples. 

How to remember this distinc-
tion?  Here’s a handy trick:  Principal 
with an “a” is an adjective (with an 
“a”).  Use it when describing some-
thing or someone.

Disinterested/Uninterested

The difference in this pair is erod-
ing in general usage, but not in legal 
writing.  

W
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Disinterested means neutral or un-
biased.  A disinterested person has no 
financial or legal interest in the out-
come of a case.
As a matter of principle we insist that 
judges be disinterested.

Uninterested means bored.  An un-
interested person has no intellectual 
interest in the people or controversy.
We, however, do not want judges to be 
uninterested.

If/Whether

This is another pair whose differ-
ences are disappearing, especially in 
speech.  But legal writing should be 
precise and correct.2

If is a conjunction used to in-
troduce a conditional clause.  Use 
if when you need to let the reader 
know that something must happen 
prior to an action.
If you have a complaint, please write to 
the director.

Whether is a conjunction indicat-
ing a choice between alternatives.
The only remaining issue is whether the 
publication was defamatory.

In addition to mistakenly using if 
to introduce a choice, writers some-
times use the redundant whether or 
not construction.  

Affect/effect

This is a tricky pair.  Both affect 
and effect can be nouns and verbs.3  
No wonder many writers are con-
fused.  Good news though: The ma-
jority of the time you will use affect 
as a verb and effect as a noun.

Generally, affect is a verb that 
means to influence, impress, or sway.
He attempted to affect the jury through 
his emotional testimony.

Affect is also less commonly used 
to mean to pretend or feign.
The witness affected shock when con-
fronted.

The least common usage of affect 
is as a noun meaning emotion.
His expression lacked affect.

Generally, effect is a noun mean-
ing result.4

The witness’ displays of emotion had no 
effect on the jury.

But legal writers will still some-
times want to use effect as a verb 
meaning to bring about or produce.
He hoped to effect change through his 
lobbying efforts.

Awhile/A While

Awhile is an adverb meaning for a 
short period of time.  It can be used 
only when modifying a verb.
The witness waited awhile before an-
swering the prosecutor’s questions.

A while is an article and a noun 
and is used as a prepositional phrase.  
It takes quite a while to become a better 
writer.

To remember which to use: 
awhile is one word, just like adverb.  
So if you’re modifying a verb use one 
word: awhile.

Sometime/Some Time

The difference between these two 
is subtle.  Sometime means at an in-
definite or unspecified time.  
The break-in occurred sometime last 
night.

Some time means quite a while. 
The new associates will take some time 
getting used to the pace of practice. 

The difference is best understood 
by contrast:
Kate quit sometime later.  (We don’t 
know exactly when Kate quit.)
Kate quit some time later.  (Kate wait-
ed a while to quit)

Conclusion

I hope these explanations will 
help you in your future writing.  If 

you have a suggestion for a confus-
ing word pair send it my way.  I’d 
love to do a Confusing Word Pairs: 
Part III!

Sources

l Anne Enquist & Laurel Currie 
Oats, Just Writing: Grammar, 
Punctuation and Style for the 
Legal Writer, 307-13 (3d ed. Aspen 
2009).
l Bryan A. Garner, The Redbook: 
A Manual on Legal Style, § 12.3 
(2d ed. West 2006).
l Bryan A. Garner, Garner’s 
Modern American Usage (3d ed. 
Oxford 2009).

endnotes

1. Principal is also a noun when referring 
to funds: principal and interest.  It can 
also serve as a noun when referring to a 
main person — an elliptical form of prin-
cipal official.

2. Mea Culpa:  This pair has long plagued 
me and after one of my early columns an 
alert reader pointed out that I had used 
if when whether was correct.  Nothing 
like having an error in your publication 
to help cement the difference in your 
mind!

3. For a refresher on parts of speech, see 
Back to the Basics II: Parts of Speech in 
the August 2013 edition of The Advocate.

4. Effect as a noun can also mean goods.  
She left her personal effects to her niece.
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cl assifieds

Downtown Boise  
office space 

Historic McCarty Building at 202 N. 9th,  cor-
ner of 9th and Idaho.  Up to 9,000 sq. ft. avail-
able for sale or lease. High ceilings, antique 
wood finish, windows that open, geothermal 
heating, within walking distance to parking ga-
rages, restaurants, state offices.   $18.50 sq. ft. full 
service including janitorial and security. Con-
tact Sue: 385-9325.

____________

coeur D’alene office space
One large office available for rent on the first 
floor of Beautiful Old Victorian House within 
existing law firm in Coeur d’Alene, with sec-
retarial desk available.  Access to reception 
area, conference room, copier and fax.  Cost is 
$525.00 per month which includes telephone 
and internet.  Courthouse is located one block 
south from office. Call Robert at (208) 664-2191 
or E-Mail brownjusth@cdaattorneys.com.

_____________ 

Downtown Boise
13th anD state street

Class A office.  Elegant historic building.  Indi-
vidual front and back entrances.  Parking.  1570 
sq. ft. DSL and excellent technology.  2 lawyer/2 
staff potential, plus reception.  Wet bar and 
conference room.  Fully built-out and ready for 
immediate occupancy.  Contact Mike Burkett 
(208) 344-2424 or email mburkett@MikeBur-
kettLaw.com

_____________ 

Downtown Boise  
office for rent

Spacious office for rent in downtown Boise on 
5th and Bannock. Onsite free parking, large 
conference room, kitchen area and other ame-
nities available. Rent is $900 per month with 
possible receptionist services (amount nego-
tiable). Available immediately. Please contact 
Larry D. Scott or Tina Burke at scottlaw@qwest-
office.net or call (208) 342-7600.

_____________ 

office sharinG
Two office suites with client waiting areas and 
secretarial space.  Great Bench Location with 
ample parking. Receptionist-phones and Equip-
ment available. Client & Case Referral  Possi-
ble, Terms are Negotiable Depending on needs, 
with rent reduction for handling overflow 
cases. Contact: Sallaz & Gatewood, Law Offices, 
PLLC. (208) 336-1145, 1000 S. Roosevelt, Boise, 
ID 83705 or email: sallaz@sallazlaw.com

insurance anD  
claiMs hanDlinG

Consultation, testimony, mediation and ar-
bitration in cases involving insurance or bad 
faith issues. Adjunct Professor Insurance Law; 
25+years experience as attorney in cases for and 
against insurance companies; developed claims 
procedures for major insurance carriers. Irving 
“Buddy” Paul, Telephone: (208) 667-7990 or 
Email: bpaul@ewinganderson.com.

_____________ 

MeDical/leGal consultant  
internal MeDicine
GastroenteroloGY 

Theodore W.  Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208) 
888-6136, Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

_____________ 

forensic DocuMent  
exaMiner

Retired document examiner for the Eugene 
Police Department. Fully equipped laboratory. 
Board certified. Qualified in several State and 
Federal courts. 24 years in the profession. James 
A. Green (888) 485-0832. www.documentexam-
iner.info.

Boise office space 
Established Boise law firm seeking tenants for 
office building.  Reasonable rates, minimal 
commitment.  Multiple offices available with 
access to meeting rooms.  Contact William L. 
Smith at bill@smithhorras.com. 

_____________

st. MarY’s crossinG  
27th  & state

Class A building. 1-3 Large offices and 2 Sec-
retary stations. Includes: DSL, Receptionist/Ad-
ministrative assistant, conference, copier/printer/
scanner/fax, phone system with voicemail, basic 
office & kitchen supplies, free parking, janitor, 
utilities. Call Bob at (208) 344-9355 or by email 
at: drozdarl@drozdalaw.com.

_____________

Downtown Boise
Class A office, edge of downtown.  Elegant his-
toric building.  Parking.  590 sq. ft.  DSL.  Share 
reception space and conference room.   Fur-
niture optional.  Contact Lorena at (208) 344-
2424.  

eXPeRT WiTNesses Office sPace

executive office suites at  
class a-full service

Downtown Boise
ALL inclusive — full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative ser-
vices and concierge services. Parking is in-
cluded! On site health club and showers also 
available. References from current tenant 
attorneys available upon request. Month-to-
month lease. Join us on the 11th floor of the 
Key Financial Building in the heart of down-
town Boise! Key Business Center. karen@
keybusinesscenter.com; www.keybusiness-
center. com, (208) 947-5895. (Virtual offices 
also available).

arthur BerrY & coMpanY
Certified business appraiser with 30 years 
experience in all Idaho courts. Telephone: 
(208)336-8000. Website: www.arthurberry.
com 

Northwest Registered Agent LLC. National 
registered agent and business formation ser-
vices, headquartered in Spokane/Coeur d’ 
Alene. Online client management and com-
pliance tools. 509-768-2249.
http://www.northwestregisteredagent.com

associate attorneY openinG
The Coeur d’Alene office of Witherspoon 
Kelley, a full-service regional law firm with 
offices in Spokane and Coeur d’Alene, has 
an immediate opening for an associate at-
torney with general litigation and medical 
malpractice defense experience.  He/she 
should possess strong academic credentials, 
excellent drafting skills, and preferably one 
to two years’ experience.  Qualified candi-
dates should submit a cover letter with salary 
expectations, a resumé and a writing sample 
to: Hiring Partner, Witherspoon Kelley, 608 
Northwest Blvd., Suite 300, Coeur d’Alene, 
ID 83814 or email jph@witherspoonkelley.
com.

Office sPace

RegisTeRed ageNT  
aNd cORPORaTe filiNgs 

seRvices

Office sPace

JOb OPPORTuNiT y



A Johns Hopkins study found that 

lawyers suffer from depression 

at a rate 3.6 times higher than the 
general employed population.

Procrastination, 

neglect, inability to 
meet professional or 
personal obligations 

or deadlines

Persistent 
apathy or  

“empty” feeling

Inability to open mail 
      or answer phones, 

                    “emotional paralysis”

Trouble 
concentrating 

or remembering 
things

Changes 
in energy, 
eating or 

sleep habits

Guilt, feelings of 
hopelessness, 
helplessness, 

worthlessness, or  
low self-esteem

Loss of interest 
or pleasure, 

dropping 
hobbies

Drug or  
alcohol 
abuse

confusion, loneliness, 
isolation, desolation 

and being overwhelmed

We Can Help.
The signs of depression aren’t easy to read. No one is completely immune.  

If you or a colleague are experiencing signs of depression, please call.  

Idaho Lawyers Assistance Program
24- Hour Hotline: (866) 460-9014

Absolutely 100% Confi dential



The Advocate • August 2014 57

OF INTEREST

Michael G. McPeek inducted to College 
of Worker’s Compensation Lawyers

BOISE – At the Annual Meeting 
of the College of 
Worker’s Com-
pensation Law-
yers this spring 
in Chicago, Mi-
chael G. McPeek 
of Gardner Law 
Offi  ce, in Boise, 
was inducted as a 
Fellow in the Col-
lege. Also at that 
meeting, Fellow Alan Gardner of 
Gardner Law Offi  ce, Boise, Idaho, 
was re-elected to the B oard of Gov-
ernors of the College. The College 
of Worker’s Compensation Lawyers 
honors those attorneys who have 20 
years of practice and who have dem-
onstrated a distinguished career.

Landon S. Brown joins 
Naylor & Hales, P.C.

BOISE – Naylor & Hales, P.C. is 
pleased to announce the addition 
of associate Landon S. Brown to the 
fi rm.  Mr. Brown’s practice concen-
trates on municipality and public 
entity defense, Section 1983 litiga-
tion, and administrative law.  Land-
on graduated from Brigham Young 
University-Idaho with a degree in Po-
litical Science in 2009.  He received 
his Juris Doctorate, cum laude, from 
University of Ida-
ho College of Law 
in 2012.  Aft er 
graduating from 
law school, Land-
on clerked for the 
Honorable David 
W. Gratton of the 
Idaho Court of 
Appeals.  

Paul McFarlane opens fi rm

BOISE – Paul McFarlane proudly 
announces that he has formed his 
own fi rm, McFar-
lane Law Offi  ces, 
PLLC.  His general 
practice will em-
phasize civil litiga-
tion, employment, 
and workers com-
pensation.  Paul 
formerly prac-
ticed with Moff att 
Thomas in Boise 
and has over 18 years of litigation 
experience.  He received his law de-
gree from Tulane University School 
of Law and is admitted to practice 
in Idaho, Oregon, Washington and 
Alaska, the Ninth Circuit, and the 
United States Supreme Court. 

McFarlane Law Offi  ces, PLLC is 
located at 1004 W. Fort Street; Boise, 
83702; phone: (208) 342-1948; email: 
paul@mcfarlanelawoffi  ces.com.  The 
fi rm’s website is mcfarlanelawof-
fi ces.com.

Perkins Coie strengthens 
emerging companies & venture 
capital practice in Boise

BOISE – Perkins Coie is pleased to 
announce that Eric Bjorkman has 
rejoined the fi rm’s Boise offi  ce as a 
partner in the Emerging Companies 
& Venture Capital practice.  Prior 
to spending two years as general 
counsel and direc-
tor of legal aff airs 
at a health care 
consulting fi rm, 
Bjorkman was a 
partner at Perkins 
Coie.

Bjorkman fo-
cuses his practice 
on emerging com-

panies and business counseling.  He 
has extensive experience represent-
ing start-up clients with respect to 
entity formation, governance, seed 
funding, working capital require-
ments and mergers and acquisitions.  
His healthcare experience includes 
both regulatory and transactional 
counsel involving independent phy-
sician practices, ambulatory surgical 
centers, hospitals, and health sys-
tems.  

Bjorkman earned his J.D. from 
the University of Idaho College of 
Law and his undergraduate degree 
from Dartmouth College.  He was 
honored by the Idaho Business Re-
view as a recipient of the “Accom-
plished Under 40” award (2010) 
and has received the Idaho State Bar 
Denise O’Donnell-Day Pro Bono 
Award (2003).  

Baker appointed Senior Vice President 
for United Heritage Financial Group

MERIDIAN  –  United Heritage In-
surance has announced the promo-
tion of Geoff rey M. Baker to Senior 
Vice President, General Counsel and 
Chief Compliance Offi  cer for Unit-
ed Heritage Financial Group. Baker 
has held similar positions previously 
as Vice President and General Coun-
sel for United Heritage Life Insur-
ance Company and United Heritage 
Property & Casualty Company.

“With this position, Geoff  will 
add new General Counsel and CCO 
responsibilities for providing shared 
corporate services 
to four operating 
insurance compa-
nies based in Ida-
ho, Oregon, and 
California,” stated 
Dennis Johnson, 
President and 
CEO, in announc-
ing the appoint-

Michael G. McPeek

Landon S. Brown

Paul McFarlane

Eric Bjorkman Geoffrey M. Baker
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ment. Baker joined United Heritage 
in 2000 as General Counsel and has 
been instrumental in licensure of 
the companies throughout 38 states 
and the District of Columbia.  

A 1992 graduate of the College of 
William & Mary, Baker earned a Ju-
ris Doctor degree from University of 
Idaho College of Law in 1996. He is 
a Fellow, Life Management Institute, 
and an Associate, Insurance Regula-
tory Compliance.

Thomas B. High admitted to 
American College of Trial Lawyers

TWIN FALLS – Thomas B. High has 
become a Fellow of the American 
College of Trial Lawyers, before an 
audience of approximately 465 per-
sons during the recent 2014 Spring 
Meeting of the College in La Quinta, 
California. 

Founded in 1950, the College is 
comprised of the 
best of the trial bar 
from the United 
States and Canada. 
Fellowship in the 
College is extend-
ed by invitation 
only. Membership 
in the College 
cannot exceed one 
percent of the to-
tal lawyer population of any state or 
province. 

Mr. High is a partner in the fi rm 
of Benoit, Alexander, Harwood & 
High LLP and has been practicing 
in Twin Falls for 35 years.  

Emily M. Klick to join Perkins Coie

BOISE – Perkins Coie is pleased to 
announce the addition of Emily M. 
Klick to the fi rm’s Boise offi  ce.  Emi-
ly joins the fi rm as an associate in the 
business practice group with a focus 
on corporate, commercial and tax 
law matters. Klick graduated from 

University of Puget Sound with a 
bachelor’s degree in Politics and 
Government.  She earned her law de-
gree from Vanderbilt University Law 
School in 2012.  
Prior to joining 
Perkins Coie, Em-
ily worked as a 
business attorney 
for a Boise law 
fi rm and as a cor-
porate paralegal at 
Micron Technol-
ogy, Inc.

Diane M. Walker appointed to bench

MERIDIAN – Diane M. Walker of 
Meridian has been appointed as 
magistrate judge in Ada County. She 
replaces magistrate judge Terry Mc-
Daniel who is retired June 30. For 
the past nine years Ms. Walker has 
worked as a Deputy State Appellate 
Public Defender, 
where she repre-
sented indigent 
clients in felony 
criminal appeals.
From 2003-05 she 
clerked for Idaho 
Supreme Court 
Chief Justice Rog-
er Burdick, where 
she researched 
and analyzed le-
gal issues, draft ed legal opinions 
and made recommendations to the 
court.  She has practiced family law 
and criminal law in private practice. 
She is now assigned to the Family 
Law Docket in Ada County.

New attorney joins 
Andersen Banducci PLLC

BOISE – Andersen Banducci PLLC, 
a Boise-based litigation fi rm special-
izing in civil trial practice and com-
mercial dispute litigation, recently 
welcomed attorney Alyson Foster to 
their team.

At Andersen Banducci, Foster 
will represent businesses, organiza-
tions and individuals in commercial 
litigation in federal and state courts. 
Over the course of 
her career, she has 
successfully pur-
sued relief for her 
clients in a variety 
of areas, including 
commercial con-
tracts, insurance 
recovery, class ac-
tions, business 
disputes, personal 
injury, construction defect, voting 
rights, affi  rmative action, employ-
ment and labor law, and consumer 
protection. Foster also advises small 
business owners on contract and em-
ployment issues.

Before joining Andersen Banduc-
ci, Foster worked at litigation bou-
tiques in Washington, D.C. and Salt 
Lake City, Utah. She also served as a 
law clerk for the Honorable Sidney 
R. Thomas of the U.S. Court of Ap-
peals of the Ninth Circuit.

Foster received her J.D. from the 
University of Michigan and bach-
elor of art degrees in mathematics 
and German from the University of 
California, Berkeley. She is admitted 
in Washington, Utah, and the Dis-
trict of Columbia, as well as the U.S. 
District Court for the District of Co-
lumbia. 

Holland & Hart Associate Aaron
Kraft moves to fi rm’s Boise offi  ce

BOISE – Holland & Hart LLP As-
sociate Aaron Kraft  has moved from 
the fi rm’s Boulder, Colo., offi  ce to 
the fi rm’s Boise offi  ce. He joined the 
fi rm at its Boulder offi  ce in 2013. 

Kraft  is a licensed professional 
engineer and, before becoming a 
patent attorney, practiced electrical 
engineering for several years.  He 

Thomas B. High Hon. Diane M. Walker

Alyson FosterEmily M. Klick
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provides strategic 
patent counsel, 
and he prepares 
and prosecutes so-
phisticated patent 
applications.  He 
works closely with 
in-house legal 
teams to manage 
a number of in-
ternational patent 
portfolios.  

He is well versed in standards-
related patents, claim charting, and 
infringement analysis.  He also has 
substantial experience working with 
emerging companies in the mobile 
and information technology fi elds 
— identifying protectable IP, har-
vesting inventions, developing pat-
ent strategy, and managing patent 
portfolios.

 In addition to his technical ex-
perience, Kraft  served as a law clerk 
to the Hon. Jim Jones of the Idaho 
Supreme Court.  He also served in 
the chambers of the Hon. Edward J. 
Lodge of the U.S. District Court for 
the District of Idaho.

Concordia welcomes 
new full-time faculty 

BOISE – Concordia Law is pleased 
to welcome new full-time faculty 
members joining the faculty next 
month. Professor Victoria Haneman 
was a professor at the University of 
LaVerne School of Law and recently 
visited at the University of Nevada 
William S. Boyd School of Law. As-
sociate Professor 
McKay Cunning-
ham arrives from 
Arizona Summit 
School of Law in 
Phoenix, and As-
sociate Professor 
Jessica Berch was 
at Southwestern 
School of Law 

in Los Angeles. 
Assistant Profes-
sor Jason Dykstra 
joins the full-time 
faculty as Assis-
tant Director of 
Legal Research 
and Writing, af-
ter his service as 
a part-time LRW 
instructor and law 
practice in private fi rms in Boise.  

Patti Tobias moves to 
National Center for State Courts

BOISE – Idaho Courts Administra-
tor Patti Tobias 
has accepted a 
position at the 
National Center 
for State Courts 
(NCSC) in their 
Denver offi  ce. The 
NCSC is the pre-
mier national or-
ganization in pro-
viding leadership, 
services, and solutions to the state 
courts.

She shared the news with friends 
and colleagues in late June. In that 
announcement, she said, “In my new 
position, I will continue to work 
with the Idaho courts, as well as all 
other state courts. I will have the best 
of all worlds! Thank you all for the 
countless kindnesses and support 
you have shown me. I will always 
cherish my time working with all of 
you.”

Marten Law attracts 
Terry Uhling as partner 

SUN VALLEY – Terry Uhling, a 
veteran agribusiness and natural re-
sources attorney with a career span-
ning more than three decades, joined 
environmental and energy law fi rm 
Marten Law PLLC as a partner in 
Sun Valley. 

Uhling is formerly senior vice 
president, general counsel and sec-
retary of the Boise, Idaho-headquar-
tered J.R. Simplot Company, one 
of the largest privately held agri-
business companies in the country. 
Uhling will work closely with the 
fi rm – in all offi  ces, including a new 
Sun Valley outpost – and its clients 
on strategic and complex matters 
across the spectrum of issues that af-
fect agribusiness, mining, water and 
other natural resources rights, per-
mitting, legal and business strategies.

“Terry brings to Marten Law a 
long-standing reputation and indus-
try leadership in food, mining and 
agribusiness operations,” said Brad 
Marten, chairman of Marten Law.  

Uhling has dedicated the greater 
part of his career to the strategic 
oversight of J.R. Simplot’s legal and 
regulatory aff airs departments, in-
cluding environmental, health and 
safety, natural resources, public lands 
and corporate governance matters 
on behalf of the company’s interests. 
During his tenure, he developed and 
implemented Sustainable Simplot, 
an innovative business sustainability 
program.  

Uhling remains on the board 
of directors for J.R. Simplot Com-
pany and has served on boards for 
myriad public and industry-focused 
groups, such as the Idaho Water Re-
source Board, where he was formerly 
chairman, American Mining As-
sociation, where he was a member 
of the board of trustees, National 
Cattlemen’s Beef Association and 
Washington State 
Climate Change 
Task Force. Uhling 
earned his J.D. 
from the Univer-
sity of Nebraska, 
Lincoln College 
of Law and his 
B.A. in Business 
from Washington 
State University.

OF INTEREST
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Patti Tobias
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Jason Dykstra



Make your next marketing piece stand out from your competitors. Jim Hall and J&M have 
built a solid reputation on impeccable attention to detail, and superior craftsmanship. 
J&M offers offset printing up to 6 colors for your pocket folders, brochures and more. 
Contact Jim today and create your next printed masterpiece. J&M is proud to be a Forest 
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IN MEMORIAM

Thomas Allen Miller
1930 - 2014

Thomas A. Miller died peacefully 
on July 7, 2014, in Boise, surrounded 
by his family.

Born in Pocatello, he was the 
third son of Al-
len Newell Miller 
and Mary Capser 
Miller.  Along with 
his brothers, New-
ell and Don, he 
was introduced to 
hunting and fi sh-
ing by his father 
at an early age and 
this was some-
thing that he passed on and enjoyed 
with his children and grandchildren 
throughout his entire life. 

Tom’s love of learnin g began at 
the early age of 11 when he became 
interested in foreign aff airs aft er 
WWII. He enjoyed studying history, 
politics, law, and many other topics 
and was truly a life-long learner. His 
excellent memory helped him recall 
detailed facts and fi gures that could 
range from a certain golf shot on a 
course he played 30 years ago to a ci-
tation for a legal issue from the same 
year.

Tom had a variety of occupations 
during his formative years includ-
ing: selling magazines, having a pa-

per route, working on his aunt’s and 
uncle’s farm for three summers in 
Vacaville, California, and working 
at McMahon’s Drugstore down-
town. Caddying at the Plantation 
and ground-maintenance work at 
Hillcrest Golf Course sealed Tom’s 
love aff air with golf. He played for 
the University of Idaho, in Bar As-
sociation and fi rm tournaments, and 
with friends for many years, and had 
scores below his age into March of 
this year. Semi-retirement allowed 
much more time for golf and for 
fi ve hole-in-ones between 2001 and 
2011. Fate even allowed him to meet 
his future wife, Jo Lecona, at Hill-
crest Country Club in 1955.

Tom joined the Naval Reserve in 
1948 and by 1950 was assigned to 
the Commander Naval Forces, Far 
East in Tokyo during the  Korean 
War. He had fond memories of his 
service days and looked back on his 
active duty as one of the most satisfy-
ing times of his life.

Admitted to the American Bar 
Association in 1956, Tom was still 
practicing law at the time of his 
death. He served as Secretary of the 
Idaho State Bar (1959-1963) while 
working as a law clerk in the offi  ce of 
Anderson, Kaufman and Anderson. 
In 1964 he became an associate with 
Hawley Troxell Ennis & Hawley and 

a partner in 1968, specializing in real 
estate, water law, and fi nancial trans-
actions. When the fi rm celebrated 
its 50th anniversary earlier this year, 
Tom was pleased to be recognized as 
the oldest representative of its origi-
nal members.

Tom served on the Court Reor-
ganization Committee from 1963-
1967, the Idaho Judicial Council 
from 1967-1973, and advocated 
increases judicial salaries. He con-
sidered these professional achieve-
ments among the fi nest of his career. 
Tom was the recipient of the Idaho 
State Bar Award of Merit (1969), 
and the American Judicature Soci-
ety Herbert Lincoln Harley Award 
(1973). He served on the Board of 
Directors of Junior Achievement 
of Idaho for 35 years (1963-1998) 
and helped the Basque Museum & 
Cultural Center, Inc. and the Idaho 
Association of Museums in recent 
years with legal and legislative issues. 
Tom’s marriage to a Basque woman 
made him Basque by association. 
Together, Tom and Jo had three chil-
dren. Tom was truly a gentle man 
and a man of great integrity, hon-
esty, humor, wit and intelligence. 
Tom is survived by his wife of 57 
years, Jo Lecona Miller; children, 
Ted, Patty, and Tim, and daughter-in-
law, Ann; and fi ve grandchildren. 

Thomas Allen Miller

The Idaho Law Foundation 
has received a generous gift in memory of:

Richard C. (Dick) Fields
from James F. Judd, Linda Judd, John and Karen Rosholt.

Richard C. (Dick) 
Fields
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Introducing the Idaho Chapter of the 
American Immigration Lawyers Association
Nicole Derden

daho’s local immigration 
attorneys are proud to 
announce the commencement 
of the fi rst ever Idaho Chapter 
of the American Immigration 

Lawyers Association (AILA).  While  
immigration attorneys have been 
pra cticing in Idaho’s jurisdiction 
for decades,  the increased diffi  culty 
in navigating 
modern U.S. 
immigration law, 
coupled with the 
ever-expanding 
number of 
foreign-born 
individuals 
living in Idaho 
have created an 
increased demand 
for knowledgeable 
practitioners to 
represent people 
in deportation 
proceedings, 
seeking lawful 
permanent 

residence through family or 
employment-based petitions, 
seeking refuge or asylum from 
foreign perils as well as violence 
in the home, and advising on the 
adverse consequences of certain 
Idaho-specifi c criminal convictions.  

By creating an AILA Chapter, 
immigration attorneys now have 
joint access to AILA’s national 
association consisting of more 
than 13,000 attorneys and law 
professors who practice and teach 
immigration law.   Founded in 
1946, AILA is a nonpartisan, 
not-for-profi t organization that 
provides continuing legal education, 
information, professional services, 
and expertise through its 39 
chapters and over 50 national 
committees.  

This year in June, during AILA’s 
2014 Annual Conference in Boston, 
Meridian attorney Angela Levesque 
was able to successfully petition 
AILA for an Idaho Chapter by 
presenting twenty signatures from 
Idaho attorneys indicating their 
intent to create, organize, and fund 

this new AILA chapter.   If you 
are interested in learning more 
about AILA and joining our Idaho 
chapter please contact either Angela 
Levesque, Chapter Chair at angela@
levesquelaw.us or Nicole Derden, 
Chapter Secretary/Treasurer at 
nicole@idahoimmigrationlawyer.
net.

Nicole Derden

Angela Levesque

I

Have a job opening?
 Looking for a job?

The Idaho State Bar 
has job postings on its web site. 

Posting is free and easy. 
Visit isb.idaho.gov.
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D. Fredrick Hoopes – A Remarkable Litigator, Friend and Defender

2014 Idaho State Bar Distinguished Lawyer

Dan Black

Tim said Fred was known as “a cowboy character,” who peppered his 
language with common-sense country wisdom. But contrary to the 

leanings of his mostly rural and conservative community, Fred proudly 
championed many liberal causes.

orn into a prominent 
farming and ranching 
family in Eastern Idaho, 
Fred Hoopes had an early 
passion for justice. Before 

he became a lawyer, Fred worked 
as an aide to U.S. Senator Frank 
Church, (D –Idaho), a thrill for a 
ranch kid, he said. H e took classes at 
American University in Washington, 
D.C. and got a sense of how the 
law worked.  Aft er graduating with 
his J.D. from Texas Tech University 
School of Law, Fred returned 
home to Idaho Falls to hang up his 
shingle. 

He and his wife Sidney have 
raised two daughters, Sarah and 
Rachel. 

In his practice, Fred said he “took 
anything that 
walked in the 
door, and by 
the luck of the 
draw I became 
a general 
practitioner.” 
Soon, he 
became 
known for 
criminal 
defense and 
personal injury litigation. He also 
gained a reputation for winning 
diffi  cult cases. 

In Idaho Falls, Fred quickly 
joined ranks with his good friend, 
Tim Hopkins, another Idaho Falls 
native, to form what would later 
become Hopkins Roden Crockett 
Hansen & Hoopes, PLLC, one of 
the largest and most infl uential 
fi rms in southern Idaho. 

“Fred is fi rst and foremost an 
exceptionally fi ne attorney,” Tim 
said. “Fred has a strong sense of 
justice and of what’s right.”  Tim’s 
admiration was reciprocated – Fred 
mentioning Tim as his trusted 
invaluable friend. 

“I believe lawyers are the best 
friends you can have,” Fred said. “I 
admire other lawyers, their thought 
process, even in their adversarial 
roles.”

Tim has known Fred for many 
years, and the two have spent 
considerable time together hunting, 
fi shing, riding and anything 
outdoors, Tim said. 

Looking back at their many 
years together, Tim recalled that 
Fred had a well-deserved reputation 
for “remarkable success serving 
clients.” Fred oft en took diffi  cult 
cases and defended people from 
all walks of life. Naturally, he was a 
lawyer that many of his extended 
family and their friends trusted 
implicitly.  Fred laughed about the 
extended family, calling them “his 
following.”

Tim said Fred was known as “a 
cowboy character,” who peppered 
his language with common-sense 
country wisdom. But contrary to 

the leanings of his mostly rural 
and conservative community, Fred 
proudly championed many liberal 
causes.

One case that drew national 
attention and gained for him the 
ACLU’s Thurgood Marshall Liberty 
Award, was Fred’s work defending 
Charles Fain, a death row inmate 
who had been convicted of murder.  
Fain had spent 18 years on death 
row and Fred was successful at re-
opening the case and having the 
conviction overturned. Tim said 
technology for DNA testing had 
just been developed and this case 
was the fi rst DNA case in Idaho 
and one of the fi rst in the country. 
Fred said those diffi  cult cases 
“were the best part of it,” and he 
and Mr. Fain loosely kept in touch. 
“He was so grateful,” Fred said, for 
representation that saved him from 
the executioner.

Outside of the courtroom, 
Fred has been well-liked and very 
involved in his community and the 
bar. That involvement took him all 
over the state. 

Aside from his work for the 
bar, Tim said “Fred was, and 
is, an absolutely committed 
Democrat.”  Fred also loved to aid 

B

D. Fredrick Hoopes, 
Idaho Falls
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Fred said those diffi  cult cases 
“were the best part of it,” and 

he and Mr. Fain loosely kept in 
touch. “He was so grateful,” Fred 

said, for representation that 
saved him from the executioner.

environmental and conservation 
issues.

Fred found his work developing 
the Citizens Law Academy, teaching 
at University of Idaho and serving as 

an Idaho State Bar Commissioner, 
and president of the Bar as well as 
ITLA, all part of a rewarding career. 
He struggles to remember all the 
volunteer eff orts, he said, because 
he recently suff ered a stroke and has 

been diagnosed with Parkinson’s 
disease. Still, he speaks clearly 
and his demeanor is upbeat and 
cheerful.

“He has had a unique, full and 
rewarding life,” Tim said.

Snapshot
• Judicial Fairness Committee (2000-2010)
• ISB Professionalism Award (2005)
• Denise O’Donnell Day Pro Bono Award (2008)
• ISB Board of Commissioners and President (2000-2003)
• ISB CLE Committee (1990s)
• Idaho Trial Lawyers Association President
• ACLU Thurgood Marshall Liberty Award
• American College of Trial Lawyers
• American Bar Foundation Fellow

Tax Problem Resolution  
Offers in Compromise – Installment Plans – Tax Court 

Representation – Innocent Spouse Relief  
Penalty Abatement – Tax Return Preparation 

Bankruptcy 
Bankruptcy/Tax Discharge – Chapter 13 Bankruptcy 

Chapter 7 Bankruptcy – Chapter 11 Bankruptcy 

Mortgage Loan Modification 
Foreclosure Alternatives – Mortgage Modifications 
Forbearance Agreements  – HAMP Modifications 

873 E. State Street ~ Eagle, ID 83616 | (208) 938-8500 | www.martellelaw.com martelle 
bratton 

& associates, p.a. 
TAX DISPUTES | BANKRUPTCY 

Martelle, Bratton & Associates is 
experienced in finding innovative 

solutions for its client’s tax, 
bankruptcy, and mortgage loan 

modification needs.  
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John McGown – Even-Tempered and Loyal to Firm and Clients
2014 Idaho State Bar Distinguished Lawyer

Lindsey Hanks

His professor, Mark Vogel, taught most of his classes and John said he 
was a great teacher and mentor, piquing his interest in tax law.

hrough his 39-year career 
in law John McGown 
lost his temper only once. 
That single detail tells 
volumes about his fastidi-

ous temperament. From the start, 
John looked at what he wanted 
to overcome an d through years of 
methodical self-improvement, ac-
complished that rare level of elder 
statesman in his practice. Looking 
back at his career, John recalls what 
he loves most, helping people. But 
he didn’t know from the start what 
roads he would take.

Aft er receiving his undergradu-
ate degree in accounting from the 
University of Kentucky, John found 
a lot of tax disputes are settled in 
court.  So, he 
decided to go 
to law school. 
Wanting 
to live near 
mountains, 
John moved 
to Denver to 
attend the 
University 
of Colorado. 
John found 
he couldn’t 
fi nd an area of law that grabbed his 
attention. In law school the classes 
failed to show how the law is ap-
plied. Setting a goal to be able to 
feel comfortable in a court room, he 
served three years as a deputy dis-
trict attorney, which involved a lot 
of trial work. It wasn’t John’s favor-
ite, but at the end of the three years 
he accomplished his goal.  

A few months aft er John and his 
wife were married they decided to 
take a year and travel around the 
country in a fi ft h-wheel trailer.  For 
work he used his C.P.A. to do tax 

fi lings. He found he really enjoyed 
doing tax work.  Aft er the trip he 
decided to get his LL.M.

 It wasn’t until John received 
his LL.M. in taxation that he found 
his niche in the law. He had always 
been interested in taxes having 
worked as a C.P.A.  His profes-
sor, Mark Vogel, taught most of 
his classes and John said he was a 
great teacher and mentor, piquing 
his interest in tax law. John had 
the opportunity to apply what he 
was learning while he was in the 
LL.M. program at the University of 
Colorado. While getting his LL.M., 
he worked for the IRS. Finding his 
niche in the law allowed him to 
build a career he really enjoys and 
is passionate about. He worked on 
some high-profi le cases that allowed 
him to develop a good relationship 
with appeal offi  cers. This experience 
allowed him to make the connec-
tion between academia and real 
world.   

 One of the most important 
aspects of helping clients is commu-
nicating with clients. John set out 
to improve his speaking ability and 
joined Toast Masters, allowing him 
to become more articulate. Conse-
quently John enjoys giving seminars 
on tax law, taking his time to articu-
late his words. He has been in Toast 
Masters for 20 years.

 John believes there are “three 
major life decisions you make, who 
you marry, whether or not you have 
kids, and where you live.” So, when 
it came down to deciding where 
to live, John and his wife wanted a 
place with access to outdoor recre-
ation, college, and big enough to 
have a need for a tax practice. That 
led him to Idaho looking specifi -
cally in Moscow and Boise. Luck-
ily Hawley Troxell in Boise had an 
opening for a tax lawyer.

A career at Hawley Troxell is a 
bit of a family aff air. John said he 
had the privilege of working closely 
with three of the founding mem-
bers, Jesse Hawley, Bob Troxell, and 
Jack Hawley. Although he didn’t 
have the opportunity to meet Paul 
Ennis he was able to meet and get 
to know Paul’s wife and children. 
He had the opportunity to help 
Paul’s wife with some estate plan-
ning.  Through this experience John 
feels like he was able to get to know 
Paul through his family. Loyalty is 
an important aspect of John’s career 
at Hawley Troxell. In any fi rm there 
can be a lot of friction between the 
employee and employer. John said 
a person can either whine, quit or 
be constructive. John said he tries to 
make the work environment better.  
During his career there has been 

T

John S. McGown, 
Boise
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The number of legal malpractice claims has increased 
by more than 50% over the last several years.1 

Mercer Consumer’s Proliability Lawyer Malpractice 
Program can help protect you against negligent acts, 
errors and omissions. Once you purchase insurance 
coverage, you have reduced your risk.  
1“Profile of Legal Malpractice Claims: 2008–2011,” American Bar Association, 
September 2012.

AR Ins. Lic. #303439 | CA Ins. Lic. #0G39709
In CA d/b/a Mercer Health & Benefits  
Insurance Services LLC 

To obtain your customized quote, contact:

Attorney malpractice  
claims are skyrocketing.  
Are you protected?

(303) 376-5860
www.proliability.com/lawyer

Proliability Lawyer Malpractice Program:
Administered by Mercer Consumer, a service of Mercer Health & Benefits Administration LLC

’

’ 

65533 (5/14) Copyright 2014 Mercer LLC. All rights reserved.

Snapshot
• Certifi ed Estate Planning Specialist (2010 to present)
• Volunteer Mediator- ISB Fee Arbitration (2003 to present)
• Member of Pioneer Toastmasters (1990-2011); President (1991)
• Received Certifi ed Public Accountant designation (1975) 
• Frequent CLE Presenter - locally, statewide, and nationally
• Former Chairperson of the ISB Taxation, Probate, & Trust Law 

Section
• Visiting Faculty - University of Idaho College of Law

only one instance when he lost his 
patience with the other side, (and 
never a client). John and a long 
term client were on the phone with 
the adverse party, who was mak-
ing threats, which John was sick 
of hearing, and briefl y blew up at 
him. While the client was shocked 
by never having seen John lose his 
temper, it actually turned out to be 
eff ective in eventually resolving the 
case.

Even though John was busy as 
a tax attorney, he never missed one 
of his children’s events because of 
work. He actively made his family 
a priority, always making sure he 
was able to support them in vari-
ous activities. When thinking back 
on the times when his girls were 
young and he would sometimes 
bring them with him into the of-
fi ce on the weekends. John would 
put a movie on for them while he 
fi nished up some work. It is a good 
thing John values humor, because 

he recalls one Sunday aft ernoon in 
particular when the youngest got a 
little bored and decided it would be 
a good idea to pull the fi re alarm. 
Quickly John called the fi re depart-
ment and told them what had hap-
pened, but they still had to come 
and check out the building. John 
smiles and says, “She got a lecture 
for that.”

John is very pleased someone in 
the tax profession was able to get 
this award. He says, “There are so 
many great tax lawyers in the state 
this award could have gone to.” Tax 
attorneys are a great group and they 
have the opportunity to share and 
mentor each other.  He is pleased 
the tax lawyers are being recog-
nized. 
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Hon. Linda Copple Trout – Her Journey Includes 
Making History as First Female Justice

2014 Idaho State Bar Distinguished Lawyer

Dan Black

Justice Trout found more than mere camaraderie. She was elected 
by her fellow Justices to serve as Chief Justice for two consecutive 

terms from 1997 to 2004. She said she especially enjoyed the 
collaboration between the Justices, sharing opinions in an 

open and rigorous intellectual environment.

on. Linda Copple Trout 
didn’t set out to make 
history as the fi rst wom-
an on the Idaho Supreme 
Court.

“That wasn’t why I did it,” she 
said. “It was the honor of serving on 
the state’s highest court.”

Receiving the Distinguished 
Lawyer Award is only the latest in 
a career loaded with accomplish-
ment, honors and distinction. Those 
achievements belie Justice Trout’s 
relaxed and humble demeanor.

These days she is content to 
work as a senior judge on the Idaho 
Supreme 
Court, doing 
mediations 
and chairing 
the Design 
and Imple-
mentation 
Team, which 
has the her-
culean task of 
standardizing 
and upgrading 
all the state’s 
courts into one computer system. 
“Right now it’s the perfect mix,” she 
said, “I have time to do the things I 
like to do.”

But the legal scene didn’t always 
look like this. When Linda entered 
the University of Idaho College 
of Law in 1974, there were about 
20 women in her class. “Of course, 
there were a few law students who 
were not accepting of women,” but 
that was rare, she said.  The country 
was struggling with the challenge 
of women’s rights, but that was not 

Linda’s main concern in choos-
ing law as a profession. Coming 
from a family where education was 
stressed, but not imposed, she knew 
she wanted a career as a profes-
sional.

Aft er law school she worked in 
private practice for Clark Feeney 
and Trout in Lewiston.  At the time, 
she was one of only two female 
lawyers in Lewiston. “It would have 
been nice if there were even fi ve or 
10,” she said, but “I felt well accepted 
in the legal community. Again there 
were a few, but not many who were 
not accepting.” 

While still in Lewiston Linda 
became a Magistrate Judge and also 
worked as Trial Court Administra-
tor. In 1990 she was elected as a Dis-
trict Court Judge. Aft er a little more 
than a year later, she was appointed 
by Gov. Cecil Andrus to the Idaho 
Supreme Court. “I loved being a 
trial judge,” she said, “But what are 
the chances that this opportunity to 
be on the Supreme Court will come 
around again?”

“Governor Andrus said ‘it is 
high time we had a woman on the 
court’,” Justice Trout recalled, so she 
took the plunge and applied to the 
judicial selection committee. Once 

on the court, the other Justices were 
cordial and pleasant. “I can’t say 
enough about how comfortable 
they made me feel. I was one of the 
Justices.”

One month aft er her appoint-
ment the Justices took an annual 
trip to Eastern Idaho to hold court 
in Idaho Falls and Pocatello. They 
made a ritual stop at the Eastern 
Idaho Fair, and “that sounded odd 
to me,” she said. “Here we were, 
fi ve men and one woman, all 
over-dressed, me in heels, walking 
through the fair. I was the newest 
justice and I got to pick the food. It 
gives you an opportunity to get to 
know each other, talk about your 
family. This is what they always did.”

Justice Trout found more than 
mere camaraderie. She was elected 
by her fellow Justices to serve as 
Chief Justice for two consecutive 
terms from 1997 to 2004. She said 
she especially enjoyed the collabora-
tion between the Justices, sharing 
opinions in an open and rigorous 
intellectual environment.

Looking back on her time on 
the state’s highest court, Justice 
Trout said dealing with the fi rst ap-
peals from the Snake River Water 
Adjudication process was one of 

Hon. Linda Copple 
Trout, Boise

H
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Snapshot
• University of Idaho Alumni Hall of Fame (2014)
• Sheldon A. Vincenti Award for Exemplary Service to the University 

of Idaho College of Law (2011)
• Distinguished Service Award, National Center for State Courts 

(2005)
• Idaho State Bar Family Law Section Award of Distinction (2001)
• Girl Scouts Women of Today and Tomorrow (2000)
• Honorary Recipient of Doctor of Laws from the College of Idaho 

(1999)
• Boise High School Hall of Fame (1997)

the big challenges. Also challenging 
were death penalty cases and oth-
ers where she simply had to rule on 
the law and put her personal views 
aside. “You always have to do that as 
a judge,” she said. 

Then there were a series of law-
suits asking the court to enforce a 
constitutional provision that says 
the state must provide equal educa-
tional opportunities across the state. 
Justice Trout said, “we really strug-
gled with the issue. It was so impor-

tant to Idaho children but it was a 
moving target” because the Legisla-
ture had continued to address parts 
of the issue while the lawsuits were 
working their way through the ap-
peals process.  

She said while only a few of the 
cases will gain a lot of public atten-
tion, all are important. She retired 
from the court in 2007 and contin-
ues to serve as a senior judge for 
the Supreme Court, trial courts, pro 
tem judge and as a settlement judge.

Looking at her past infl uences 
Justice Trout credits her father, who 
was a doctor, and emphasized the 
importance of getting an education. 
She was also inspired by Justice 
Sandra Day O’Connor, whom she 
met while already on the bench. “It 
was so wonderful. She has helped 
so many. To the extent I can have an 
impact on women lawyers, I would 
like to do so.” Linda regularly speaks 
to women law students and shares 
her story to hopefully inspire the 
next generation of women lawyers. 

She retired from the court in 2007 
and continues to serve as a 

senior judge for the Supreme 
Court, trial courts, pro tem judge 

and as a settlement judge.

Let the Lawyer Referral Service 
send clients your way.

Many people who need an attorney don’t know
 what kind of attorney or where to look. 

The LRS matches clients with participating attorneys.

Did You Know?
• Over 4,000 people call the LRS service yearly
• 1,000+ people use the online LRS monthly
• Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS 
contact Kyme Graziano at (208) 334-4500.
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Thank you for your support!Thank you for your support!

A pipeline program of  the Idaho 
State Bar Diversity Section that 
exposes Idaho students from diverse 
backgrounds and underrepresented 
populations to the legal profession 
and encourages those students to 
consider pursuing a career in law.  
We promote diversity, equality, and 
cultural understanding throughout 
the Idaho State Bar to better 
serve the State’s diverse citizenry.
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s a solo immigration at-
torney in Boise, Kathy 
Railsback sees plenty of 
unmet legal needs. In 
her pro bono eff orts she 

assisted Catholic Charities with refu-
gees who, aft er they enter the United 
States, have seven years to succes s-
fully pass an exam to become United 
States citizens.

Among the people needing law-
yers the most are those who have lit-
tle ability to learn English and go on 
to navigate the legal complexities of 
the citizenship process. Imagine try-
ing to understand the complex path 
to citizenship from the perspective 
of a completely diff erent language 
and culture. The challenge intrigued 
her.

Kathy found that advocacy on 
her part created 
a life-changing 
event for the refu-
gees. Immigrants 
who fail to attain 
citizenship within 
seven years will 
lose the subsis-
tence aid from the 
Social Security 
Administration.  

“For many that’s their only in-
come,” Kathy said. 

Kathy found that among the 
several hundred refugees in Boise, 
many needed help with the citizen-
ship  process. Some of the refugees’ 
home countries are mired in wars 
and human rights atrocities and the 

refugees themselves carry deep emo-
tional scars. Some suff er from Post 
Traumatic Stress Disorder and won’t 
likely pass the test for citizenship. 
Kathy found that her legal assistance 
was sorely needed attaining waivers 
for these people.

She and a team of law school 
students from Concordia University 
have helped fi le for disability waiv-
ers. “We just fi led about 30 cases,” 
Kathy said, and “there is still a lot to 
do.” 

There are about 50 people who 
need this particular kind of legal as-
sistance and she is grateful to have 
Concordia student Nick Weeks as 
a coordinator and assistance from 
Boise attorney Heather Condor. She 
also credited her success with Idaho 
Volunteer Lawyers Program, World 
Relief, Agency for New Americans, 

International Rescue Committee 
and the Idaho Offi  ce for Refugees. 

Kathy was recently recognized 
by earning the Fourth District’s 6.1 
Challenge, which is a friendly com-
petition between attorneys doing 
pro bono work. 

“It’s very gratifying,” Kathy said. 
“You are right there with them. It 
gives them such confi dence and it’s 
very empowering to know they have 
a home.”

 “I accompanied a woman who 
was blind in one eye, she had been 
shot in 25 places, lost three children 
and suff ers from PTSD and depres-
sion,” Kathy said. “She was original-
ly told she would not qualify for a 
waiver.” 

Kathy won’t give up and contin-
ues to serve as a key organizer and 
inspiration for others fi ghting for 
refugees’ rights under the law. 

Kathy Railsback Goes all out for Refugees
Dan Black

A

Kathy Railsback
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Access to Justice Going Strong — More Help Needed
his spring the Access to 
Justice Idaho Campaign 
combined eff orts of 
DisAbility Rights Idaho, 
Idaho Legal Aid Services 

(ILAS), and the Idaho Volunteer 
Lawyers Program (IVLP) to raise 
money to make it possible for low 
income Idahoans and persons with 
disabilities to receive critical legal 
services.  

On June 6, Access to Justice 
Idaho held its kickoff  event at the 
new Zion’s Bank Eighth and Main 
Building in downtown Boise.  The 
festive aff air was well-attended  by 
the legal community’s luminaries 
and judges.  Walt Sinclair, Chair 
of the campaign’s Leadership 
Committee, announced that 
fundraising is off  to a tremendous 
start, with lead gift s totaling 
$150,000. Sinclair noted, “what has 
always made Idaho such a great 
place to live and work is that when 
we learn about a need, we take 
action and we rise to meet that 
need. Now we need to reach out 
across Idaho to reach our $300,000 
goal.”

Lead gift  donors who gave 
at the top tier received special 
recognition at the event, which 
comes at a pivotal time for those 
who need legal services.  More than 
220,000 Idahoans live in poverty, 
and according to the Justice Index 
(released in 2014), more than 62% 
of Idaho litigants appear without 
lawyers.1   

The Department of Justice 
discontinued a domestic violence 
assistance grant to ILAS and IVLP, 
resulting in the elimination of 
a 15-year grant and a cut of over 

$137,000.  Prolonged reductions in 
interest rates have caused IOLTA 
grants to drop by nearly 80% over 
the last 5 years.  Idaho Supreme 
Court data indicate that 57.7% of 
civil law cases proceeded pro se 
in 2012.  According to the Justice 
Index, Idaho has .71 legal aid 
attorneys per 10,000 people in 
poverty, the 38th worst ratio among 
the 50 states.2

The goal of the Access to Justice 
Idaho Campaign is to provide civil 
legal services by raising funds from 
Idaho’s legal community, businesses, 
and others who understand the 
essential role of our judicial system 
in the lives of so many.  

The campaign has so far raised 
$96,376 from 59 personal and 
corporate donations. There was one 

T

The Fund Run was held to promote the Access to Justice walk-run, which attracted more than 100 people. 
There were many families who came out for a beautiful, clear Saturday morning on June 14 in Boise. The 
event raised over $2,500 and provided a fun way to spread the word about the Access to Justice Campaign. 
In front is Walter Sinclair, who serves as Chair of the Campaign’s Leadership Committee.

Staff  photos by Kyme Graziano

Walt Sinclair, Chair of the 
campaign’s Leadership 

Committee, announced that 
fundraising is off  to a tremendous 

start, with lead gifts totaling 
$150,000. 
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Early Donors

The Access to Justice Committee would 
like to thank everyone who made a lead 
gift, by making a donation prior to May 
30th to help us kick off  our fundraising 
eff orts:

Visionaries: $5,000 and up
• ABOTA
• Anonymous
• Duke Scanlan Hall
• First District Bar Association
• Fourth District Bar Association
• Hawley Troxell
• Holden Kidwell Hahn & Crapo PLLC
• Holland & Hart LLP
• Idaho State Bar Family Law Section
• Idaho State Bar Litigation Section
• Moff att Thomas Barrett Rock & Fields, 

Chtd.
• Parsons Behle & Latimer
• J. Walter and Kristin Sinclair

Benefactors: $1,000 - $4,999
• Anderson, Julian & Hull LLP
• Benoit, Alexander, Harwood & High LLP
• Jim Cook and Mary York

• Fifth District Bar Association
• Mary and Don Hobson
• Hopkins Roden Crockett Hansen & Hoopes, 

PLLC
• Idaho Law Foundation Board of Directors
• Idaho Power Company
• J. Fredrick and Mona Mack
• Stephen E. Martin
• Diane Minnich and Michael Stoddard
• Racine, Olson, Nye, Budge & Bailey
• Second District Bar Association
• Sixth District Bar Association
• B. Newal Squyres
• Stoel Rives LLP
• Third District Bar Association
• Thomsen Holman Wheiler PLLC

Champions: $500 - $999
• Bret & Siri Busacker
• Cooper & Larsen
• Dennis M. Davis
• Hall Angel Starnes, LLP
• Idaho State Bar Real Property Section
• Nicole & Jeff rey Snyder-Reinke
• Seventh District Bar Association

• Worst, Fitzgerald & Stover, PLLC

• William (Bud) F. Yost

Advocates: $250 - $499

• Concordia University School of Law 

• The Cook-Scholnick Fund

• Gjording Fouser PLLC

• Lowell N. Hawkes

• Idaho State Bar Environment & Natural 
Resource Law Section

• Idaho State Bar Young Lawyers Section

• Lovan Roker & Rounds, PC

• J. Michael Ohman

• University of Idaho College of Law

Sustainers/Supporters: up to $249

• Carol Craighill 

• Robert A. Faucher

• Brian T. Hansen

• Kerry Michaelson

• Parsons, Smith, Stone, Loveland & 
Shirley LLP

• Perkins Coie LLP

• David and Margaret Spurling

grant for $11,340 and 60 individuals 
have pledged an additional $40,000. 
The Fund Run/Walk in Boise raised 
another $2,500.

Contributions will enable these 
organizations to serve Idahoans 
in domestic violence custody and 
divorce cases, guardianships for 
incapacitated adults and abused/
neglected children, foreclosure 
prevention, protection of seniors 
who have been fi nancially exploited, 
and other critical legal needs.  

Each Idaho attorney is invited to 
support this critical and rewarding 
campaign.  For more information 
or to make a donation, please visit 
Access to Justice Idaho’s website: 
http://www.isb.idaho.gov/ilf/aji_
campaign/aji.html

Endnotes

1. www.justiceindex.org 
2. www.justiceindex.org 

Attorneys swap cheerful greetings at the Access to Justice Kickoff  Celebration in Boise. The charitable nature 
of the gathering was naturally joyful. The committee recognized all the major donors with oversize checks. 
Photos of those donors can be found on the Idaho State Bar’s Facebook page.

Staff  photo by Dan Black



The Advocate • August 2014 73

Fun was the name of the game as participants from the Boise legal community, join family, friends and 
some folks who simply love getting out on a Saturday morning. At right is Idaho State Bar Executive Director 
Diane Minnich and Deputy Bar Counsel Julia Crossland.

The fastest runner was Christian Williams, a 15-year-
old who runs in a local 5K almost every weekend.  
He ran the 5K course in just 19 minutes.  

Lauren Scholnick visits with friends and colleagues at the fundraising campaign 
kickoff  in Boise. She has advised the Idaho Access for Justice Committee to de-
velop its plan based on a similar program in Utah where Scholnick has been 
involved. The cooperative approach to fundraising is a more effi  cient, synergis-
tic approach.

Organized by Idaho State Bar Admissions Director Maureen Braley, the Access 
to Justice Fund Run/Walk was her leadership “legacy project” for participating 
in the Idaho Academy of Leadership for Lawyers. She said, “It was a ton of fun 
and we will defi nitely be doing it again next year.”  Donors can be found on the 
Idaho State Bar’s Facebook page.
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ABA Retirement Funds Program
ALPS
Casemaker
Clio
Concordia University School of  Law
Eide Bailly LLP
Harper Beck Design & Marketing
Idaho Law Foundation, Inc.
Idaho Legal History Society

Idaho State Bar
ITLA Foundation, Inc.
Idaho Trust Bank
LawPay Credit Card Processing
M & M Court Reporting Services, Inc.
MassMutual Idaho
Millennium Settlements
Reveal Digital Forensics & Security
University of  Idaho College of  Law

Dwight E. Baker 
Ryan A. Ballard 
Mark Bassingthwaighte
Janelle Bene  eld
Hon. Larry M. Boyle
Don L. Burnett
Hon. Ron E. Bush
Hon. Stephen S. Dunn
Bradlee R. Frazer

Kara L. Heikkila
Rick S. Hoffman
Ken K. Jorgensen
Brian P. Kane 
Julie S. Kane
Shasta Kilminster-Hadley
Tom McCabe
William V. McCann
Hon. Gregory W. Moeller

Susan Olson
Linda L.B. Pall
Hon. Jim D. Pappas
William A. Parsons
Terrance Paternoster
Denise L. Rosen
Jeffrey Rosen 
Kimberly Evans Ross
Richard H. Seamon

Cory D. Sinclair
Hon. N. Randy Smith
Brandelle G. Whitworth
Brad J. Williams
Hon. B. Lynn Winmill
Hon. R. Barry Wood
Colleen D. Zahn
John N. Zarian

Thank You to Our Of  cial Corporate Partners

IDAHO STATE BAR

Idaho State Bar 2014 Annual Meeting
July 16-18  Shoshone-Bannock Hotel & Event Center 

Pocatello  Fort Hall

The Idaho State Bar would like to thank everyone 
who attended this year’s Annual Meeting.

Thank You to Our CLE Presenters

ABA R i F d P d h S B
Thank You to Our Exhibitors
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Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at ubs.com/workingwithus. CIMA® is a registered certification mark 
of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and CRPC® 
are registered service marks of the College for Financial Planning®. ©UBS 2014. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. Member 
FINRA/SIPC. 7.00_Ad_7.25x9.25-cmyk_8B0314_VasW

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth management 

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees • Court controlled accounts

Vasconcellos Investment Consulting
® ®

 

www.ubs.com/fa/williamvasconcellos

We will not rest


