


Protect the best interests of your client.

Does your client have a real estate need?

When it comes to leasing, re-leasing, or buying
commercial space, it’s not just about the cost per
square foot. Functionality, location, operational
costs, floor plate efficiency, physical plant HVAC,
triple net fees and current vacancy rates all effect
the equation. How do you help your client make the
best possible deal?

Put our market expertise and real estate
knowledge to work on your client’s team.

We'll help you keep the client informed and
comfortable in their knowledge of what’s
available in today’s commercial real estate market.

Whether it’s evaluating space, considering fully
loaded operational costs, or contemplating growth
options, Tenant Realty Advisors can help ensure
you’re protecting the best interests of your client.

Tenant Realty Advisors is the only commercial real
estate firm in the greater Boise area that works
exclusively for tenants and buyers, so we have no
conflict of interest issues resulting from representing
the other side of the negotiation table. Our fees are
contractually paid by the landlord or seller, so there’s
no cost to you or your client. Protect the best
interests of your client by consulting an experienced,
independent, and unbiased commercial real estate
broker. Call Bill Beck today at (208) 333-7050.

gL Tenant Realty Advisors

William R. Beck, Principal 208.333.7050

www.tenrealad.com beck@tenrealad.com
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DO YOUR CLIENTS HESITATE
TO OPEN MAIL FROM THEIR
WEALTH ADVISOR?

=

“..were sorry, you no longer
meet our minimum requirements.”

“The officer on your account has changed.” ’

“If you need assistance please contact
our new call center.”

Washington Trust is more than a bank.
For more than 110 years we’ve earned the
confidence of generations of families in
guiding their wealth:

WITH STABILITY
WITH INTEGRITY
WITH EXPERTISE

Contact us today to confidentially discuss
how our Wealth Management Advisors
can earn your trust.

m Washington Trust Bank

WEALTH MANAGEMENT & ADVISORY SERVICES

Boise 208.345.3343 | North Idaho 208.667.7993 | Spokane 509.353.4097
Seattle 206.667.8989 | Bellevue 425.709.5500 | Portland 503.778.7077



NEVIN BENJAMIN McKAY
BARTLETT
LLP

Celebrating 30 years
of defending civil liberties
and the rule of law, in Idaho and beyond.

Leaders in Criminal Defense and Civil Litigation

Since 1983 ?

208.343.1000 303 W. Bannock Boise, Idaho 83702 -
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Forensic Accounting | Valuation Services | Llitigation Support | Computer Forensics

What IS the
Difference?

“Understanding attorneys and their clients’
needs when it comes to litigation support.”

~ les lake, Forensic Accounting Manager

EideBailly.
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Experience the Eide Bailly Difference.
Professional services with a personal fouch.

208.424.3510 | eidebailly
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CULTIVATION.

Our growth will always be rooted in our history.

David Bell, President & CEO

o=,  ALPS Corporation
.

Founded by lawyers for lawyers in 1988, ALPS now brings more than lawyers’ professional
liability insurance to the attorneys we serve. And as we enter our next quarter century, we
will continue to listen to the legal community and innovate our services to meet your needs.
Since 1988, ALPS has stood with lawyers when you've needed us most. Find out more about
our roots and our road map for the future.

Celebrate with us at 25 alpsnet.com (800) 367-2577 » www.alpsnet.com

ALPS

A Family of Professional Service Companies




{ MEDIATION SERVICES

Solutions You Can Trust

DALE W STORER
OVER 35 YEARS EXPERIENCE

Commercial Development Construcnion Litigation

[.ocal Government Human Resources

Zonng Disputes “ Public Biddimng

Fducatnon Law ' Tort Clanns

Holden Kidwell, Hahn, & Crapo P.LL.C.
1000 Riverwalk Diave, Suite 200, Ted s

Ii_'\||1 1 A L h-. r!;||'I'||.|_"_:_:||_|'|:-'||'|

BANKRUPTCY * ESTATE PLANNING * DIVORCE * REAL ESTATE

We will provide a FREE CASH VALUE COMP

for your client’s property within 72 hours.

Fast, Secure, 7 Years in Business
Easy, Quick-Close Operations in Arizona, California,
Transactions with Colorado, Florida, Idaho, Oregon,
Quit Claim Deeds Utah, and Washington

— CONTACT TORI KLEIN (LICENSED ATTORNEY IN OREGON) —
Tori.Klein@GorillaCapital.com - (541) 344-7867 - www.GorillaCapital.com

& B
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LAWPAY

CREDITCARD PEOCESSING
el

_ACCEPT
v’ SA @Kﬁui

GREAT CLIENT
PAID ON TIME. INC.

Trust your credit card transactions to the only Terminals

LAawPAy

merchant account provider recommended by 5
Name;

34 state and 48 local bar associations! Card #:
B Cxp Davac
»arate earned and unearned fees :
Amount:
» protection of your Trust or |OLTA account
+" Complies with ABA & State Bar Guidelines

+ Safe, simple, and secura!
F"'j """'_I"-"'-"'j'"'.d"""'- .|' .
leduce processing fees and avoid commingling

funds through LawPay, )
9 g Secure Mobile Swiper

web payments iPhone, iPad, Android

visa @2 | [xeom 866.376.0950
Process all major card brands through LawPay LEWPHY.CDI'I'I/iSb

TRUST YOUR TRANSACTIONS TO LAWPAY

THE PREMIER PROCESSOR
FOR THE LEGAL INDUSTRY




ATTORNEY Need a 1031 solution?

TitleOne's 1031 Exchange Department can help.

Cameron McFaddan Randy Rabehl
President Vice President

h

T 1t 1 € O ne 1101 River Street, Suite 201 Boise, ID 83702
Exchange Company 208.424.8511 www.TitleOneCorp.com/1031

QnA Court Reporting, LIC

208.484.6309
www.QnAcourtreporting.com
realtime@nA@mesn.com

Lori A. Pulsifer, CSE, CCR, EDR, CER
Certified in Idaho since 1987

@ Facebook comy/realtimena

“I LinkedIncom/in/realtirnetna

N Twittercomy/realtime QnA

The spoken word perishes; the written word rermnains,
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RIFAIINIGERIIENDE

When the stakes are high, give yourself the benefit of the
region’s most highly regarded civil litigation attorneys.

AN D E RS E N BAN D U CCI The attorneys you choose when you can't afford to lose.

SCHWARTZMAN | WOODARD | BRAILSFORD

Andersen Banducci PLLC - 101 S. Capitol Blvd., Suite 1600 - Boise, Idaho 83702 - (208) 342-4411 - andersenbanducci.com




Ron Schilling

Alternative Dispute Resolution Services

ARBITRATION < MEDIATION % OTHER ADR SERVICES

e Over 30 years judicial experience

e Over 900 settlement conferences, mediations, and arbitrations conducted
« U.S. District Court of Idaho, Federal Court Mediation Roster

e Idaho Supreme Court Roster of Civil Case Mediators

e Extensive dispute resolution training including:

O Harvard Law School Program of Instruction for Lawyers

0.."0

Pepperdine School of Law Advanced Mediation

Northwest Institute Advanced Mediator’s Forum
Ron Schilling Annual ABA Dispute Resolution Section Conferences 2004, 2006, 2008 & 2011
P.O. Box 1251

ABA Section of Dispute Resolution Arbitration Training Institute 2009
Meridian, 1D 83680-1251

Phone: 208.898.0338
Fax: 208.898.9051

Northwest Institute for Dispute Resolution 2010

o 0 0O 0 0O ©

Arbitration Law and Practice Training 2012 Presented by U.S. Courts and Northwest Institute

Email: adresolutions@cableone.net

Custom-Made Investment Plans Tailored to Your Needs

e

= DBFitzpatrick (208) 3422280
| \" REGISTERED INVESTMENT ADVISORS 225 N. Ninth St.
' Suite 810
www.DBFitzpatrick.com Boise, ID 83702
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REGISTER TODAY FOR THE PARSONS BEHLE & LATIMER

Employment Law Seminar

October 17, 2013
8:00 a.m. - 1:00 p.m.
Boise Centre

850 West Front Street
Boise, Idaho

-

3.5 CLE credits and
3 HRCI recertification
credits pending.

Seminar topics will include:

Guns in the Workplace The Defense of Marriage Act Affordable Care Act — Obamacare
Hostile Work Environment Non—Compete Agreements Protecting Intellectual Property

Whistleblower Protections Social Media Policies Bring Your Own Device Policies

Keynote Speaker — Pamela Parks, Administrator, Idaho Human Rights Commission.

For more information and to register visit www.parsonsbehle.com/emp-seminar

PARSONS

NATIONAL EXPERTISE. REGIONAL LAW FIRM. BEHILE &
LATIMER

960 Broadway Avenue, Suite 250 | Boise, Idaho 83706 | 208.562.4900 | parsonsbehle.com

BOISE | LAS VEGAS | RENO | SALT LAKE CITY | SPOKANE | WASHINGTON, D.C.



//_\
SPINK|IBUTLER|LLP

251 E. Front Street Title | Real Estate | Land Use

zﬁgésgsgi?gg{??;g?n) Construction | Commercial Litigation

208.388-1001 (fax)

www.spinkbutler.com

WELCOMES

clamer@spinkbutercomn ~ CHAD W. LAMER  208.388.0245

Mr. Lamer received his law degree and Master of Urban Planning at the
University of Kansas. His practice will continue to focus on land use,
real estate, and construction litigation. He is a member of the American
Institute of Certified Planners, a LEED accredited professional, and a former
Planning Commissioner for the Lawrence-Douglas County (Kansas)
Metropolitan Planning Commission

» Proliability Lawyer Malpractice Program:

Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

Attorney malpractice
claims are skyrocketing.

Are you protected?

The number of legal malpractice claims has increased Underwritten by Liberty Insurance Underwriters Inc.
by more than 50% over the last several years." (a member company of Liberty Mutual Insurance Group)
In this increasingly risky environment, can your To obtain your customized quote, contact:
current profgssional liability coverage give you the 801-712-9453

A IOEE A Denise Forsman

Marsh U.S. Consumer’s Proliability Lawyer Malpractice Client Executive—Professional Liability

Program can help protect you against negligent acts, .
errors and omissions. Once you purchase insurance 15 West SO!lth Temple, Suite 700
coverage, you have reduced your risk. Salt Lake City, UT 84101

“Profile of Legal Malpractice Claims: 2008-2011,” American Bar Association, WWWwW. p rOI ia bl I |ty. (¢4 m/l awye r
September 2012.

AR Ins. Lic. #245544 CA Ins. Lic. #0633005
d/b/a in CA Seabury & Smith Insurance " M A RS H
Prog ram Management 61046, 61048, 61051, 61053, 61054, 61055 ©Seabury & Smith, Inc. 2013
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ISB/ILF Upcoming CLEs

October
October 11

The Changing Face of Family Law Practice in Idaho
Sponsored by the Family Law Section

The Coeur d’Alene Resort, 115 S. 2nd Ave. — Coeur d’Alene
9:00 a.m. (PDT)

6.25 credits of which 1.0 is Ethics (RAC)

October 18

The Changing Face of Family Law Practice in Idaho
Sponsored by the Family Law Section

The Red Lion Pocatello, 1555 Pocatello Creek Rd. - Pocatello
9:00 a.m. (MDT)

6.25 credits of which 1.0 is Ethics (RAC)

October 25

The Changing Face of Family Law Practice in Idaho
Sponsored by the Family Law Section

The Riverside Hotel, 2900 W. Chinden - Boise

9:00 a.m. (MDT)

6.25 credits of which 1.0 is Ethics (RAC)

November
November 4
Appreciating the Importance of Climate in the Practice of Law
Sponsored by the Idaho Law Foundation
Telephonic Conferencing
12:30 p.m. (MST)
1.0 CLE credits
November 5
The Secrets of America’s Best Lawyers: The Traits and Characteristics of Highly
Effective Lawyers
Sponsored by the Professionalism and Ethics Section
8:30 a.m. (MST)
The Law Center, 525 W. Jefferson - Boise / Statewide Webcast
1.5 CLE credits of which 1.5 is Ethics
November 12
The Intersection of Animal & Tax Law
Sponsored by the Animal Law Section and the Taxation, Probate and Trust Law
Section
1:00 p.m. (MST)
The Law Center, 525 W. Jefferson - Boise / Statewide Webcast
3.0 CLE credits
November 15
Hydrology for Lawyers
Sponsored by the Water Law Section
8:30 a.m. (MST)
The Law Center, 525 W. Jefferson — Boise
6.0 CLE credits

November (continued)
November 15
2013 Headline News — Moscow
Sponsored by the Idaho Law Foundation
University Inn — Best Western, 1516 W. Pullman Rd. — Moscow
6.0 CLE credits of which 1.0 is Ethics

November 18

What We Wish Our Business Clients Knew About the Law
Sponsored by the Idaho Law Foundation
Telephonic Conferencing

12:30 p.m. (MST)

1.0 CLE credits

November 22

2013 Headline News — Pocatello

Sponsored by the Idaho Law Foundation

Red Lion Hotel, 1555 Pocatello Creek Rd. — Pocatello
6.0 CLE credits of which 1.0 is Ethics

November 25

Making the Case for an Award of Restitution — or Not
Sponsored by the Idaho Law Foundation
Telephonic Conferencing

12:30 p.m. (MST)

1.0 CLE credits

December

December 2

Federal Prison: Advising Your Clients on How to Survive
Sponsored by the Idaho Law Foundation
Telephonic Conferencing

12:30 p.m. (MST)

1.0 CLE credits

December 6

2013 Headline News — Boise

Sponsored by the Idaho Law Foundation

SpringHill Suites by Marriott, 424 E. Parkcenter Blvd. - Boise
6.0 CLE credits of which 1.0 is Ethics

*RAC — These programs are approved for Reciprocal Admission
Credit pursuant to Idaho Bar Commission Rule 206(d).

**Dates, times, locations and CLE credits are subject to change. The ISB
website contains current information on CLEs. If you don't have access
to the Internet please call (208) 334-4500 for current information.

Attend a CLE right in your backyard

Live Seminars

Throughout the year, live seminars on a variety
of legal topics are sponsored by the Idaho State
Bar Practice Sections and by the Continuing Legal
Education Committee of the Idaho Law Foundation.
The seminars range from one hour to multi-
day events. Upcoming seminar information and
registration forms are posted on the ISB website at:
isb.idaho.gov. To learn more contact Dayna Ferrero
at (208) 334-4500 or dferrero@isb.idaho.gov. For
information around the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on demand
through our online CLE program. You can view
these seminars at your convenience. To check out
the catalog or purchase a program go to isb.fastcle.
com.

Webcast Seminars

Many of our one-to three-hour seminars are also
available to view as a live webcast. Pre-registration
is required. Watch the ISB website and other
announcements for upcoming webcast seminars.
To learn more contact Dayna Ferrero at (208) 334-
4500 or dferrero@ish.idaho.gov. For information
around the clock visit isb.fastcle.com.

Recorded Program Rentals
Pre-recorded seminars are also available for rent in
DVD, VCR and audio CD formats. To visit a listing of
the programs available for rent, go to isb.idaho.gov,
or contact Josh Dages at (208) 334-4500 or jdages@
isb.idaho.gov.
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President’s Message

Indigent Defense Deserves the Serious Reform Now Being Considered

William H. Wellman
President, Idaho State Bar
Board of Commissioners

eginning in 1986, I began

a two-year term as the

contract Public Defender

in Owyhee County. I am

still the Public Defender
in Owyhee County. Other than es-
tablishing the state appellate public
defender and capital defense com-
petency standards, not much has
changed in the public defender ser-
vice delivery in Idaho since my ini-
tial selection by the county commis-
sion. County commissioners select
the model for needy persons seeking
legal counsel. The models utilize
in-house defender offices for larger
counties, contract private counsel
and a rotating list of attorneys to be
assigned by the court. Both types of
private counsel contractors have un-
restricted opportunity to undertake
other legal work.

Changes to the system have start-
ed and more are on the way.

This last session
the Idaho Legisla-
ture amended the
financial ~ criteria
to qualify as indi-
gent. Now quali-
fying for counsel
is based on house-
hold income less
than 187% of the federal poverty
level, to those receiving public assis-
tance benefits or incarceration. Oth-
er amendments were adopted to as-
sure consistent treatment for adults,
juveniles, parents subject to CPA
actions and involuntary committed
persons seeking counsel, especially
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The chief justice also recognized that public defense
needs state money to ease the burden
currently carried by counties.

in initial disclosures to determine
if counsel should be appointed. An
annual report from all defending at-
torneys is now required to facilitate
data analysis.

Currently, the Legislature’s Pub-
lic Defense Reform Interim Com-
mittee is gathering input to fashion
more substantial proposals to ad-
dress the public defender system.
Several experts have addressed the
issues including Chief Justice Roger
Burdick. He emphasized the need
to gather data in a systematic man-
ner to provide accountability in the
analysis of the public defender sys-
tem. The chief also recognized that
public defense needs state money to
ease the burden currently carried by
counties.

Sara Thomas, the State Appel-
late Public Defender and the gover-
nor’s recently appointed chair of the
Idaho Criminal Justice Commission
also weighed in before the commit-
tee. Among her remarks, Ms. Thom-
as made these points for the legisla-
ture to consider:

* the structure and organization of
indigent defense delivery;

* the oversight and accountability of
indigent defense delivery;

* the mechanisms, standards, and
funding for training and education
for defending attorneys;

* long-range planning for stable and
ongoing funding of indigent defense
delivery.

The speaker’s comments and
the minutes of the initial interim
committee meeting are available at
http://legislature.idaho.gov/session-
info/2013/interim/defense.html.

Statewide, counties spent over
$21 million on public defender
costs in 2011. City governments in
Idaho spend nothing toward public
defense costs. The state and the cit-
ies can and should come along and
bear some costs in reforming the
public defender delivery system.
City prosecutions generate a steady
revenue stream that can be used to
offset indigent defense cost.

In my opinion this reform effort
will have the most significant effect
on the criminal justice system in
Idaho in the last 50 years.

The inherent conflict in the low
bidder contract award and the right



of the defendant to a vigorous com-
petent defense will be in the debate.
If the state steps in to restructure and
fund the public defender delivery
model, the low bidder contracts will
likely become a relic of the past.

In my experience the playing
field is level between small-county
prosecution and public defender
model — so long as a one-to-one at-
torney ratio exists. More so than in
my early years as a public defender,
complex cases are being filed in
smaller populated counties and lo-
cal prosecutors are seeking outside
help from the Attorney General or
larger county attorneys. Courts have
not been consistent balancing the re-
sources necessary to provide experts
and research needed in these tough
cases. These complex cases give me
pause to consider the adoption of a
district prosecutor and defender sys-
tem. In a radical departure from the
current county method, this model
can consolidate services, education

These complex cases give me pause to consider
the adoption of a district prosecutor
and defender system.

and training, and shift costs. If the
indigent defense delivery system is to
be fixed the option of a district-wide
office with state oversight should be
considered.

Look at your experiences as a
public defender and prosecutor and
ask the question whether the crimi-
nal justice system would be better
served by moving to district-wide of
fices.

Further committee meetings are

scheduled this fall.

About the Author

William H. Wellman s a solo
practice attorney in Nampa , and 1s also
the current President of the Idaho State
Bar Board of Commissioners. Mr. Well-
man has his BA from Miami University
tn Oxford, Ohio ‘74 and JD from West
Virginia University College of Law 79.
He has been the contract public defend-
er in Owyhee County since 1986. His
wife Debbie is a custody mediator and
licensed counselor. They are parents to
three adult children, all living in Boise.

R. Bruce Owens
Attorney at Law

of the Firm,

6

OWENS & CRANDALL, PLLC
Admitted ID and WA

IDALS provides awesome networking opportunities
and offers CLE Credits at Educational Seminars,
along with the opportunity to gain professional

Association or fee split on Medical Malpractice, Product Liability,
Premises Liability, & other serious injury cases

Martindale-Hubbell AV Preeminent Rating
Named “Best Lawyers in America” since 1993
Named “Mountain States Super Lawyer” since 2010

Certified Civil Trial Specialist since 1995

208-667-8989
1-877-667-8989

8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com

experience in leadership and excellence in the legal
profession!

Come join the fun!

To Join: Contact Allison Alger at
(208) 743-5517
or allisonalger@hotmail.com
www.idals.org

*Ad Funded by NALS Foundation
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Dennis C. Weigt
(Suspension)

On July 1, 2013, the Idaho Su-
preme Court issued a Disciplinary Or-
der suspending Boise attorney, Dennis
C. Weigt, from the practice of law for a
period of five years.

The Idaho Supreme Court found
that Mr. Weigt violated L.LR.P.C. 4.2
[“Communication with Person Rep-
resented by Counsel], 1.4 [Commu-
nication], 8.4(d) [Misconduct], 8.1(b)
[Failure to Respond to Bar Counsel]
and L.B.C.R. 505(e) [Failure to Coop-
erate with or Respond to Disciplin-
ary Authorities]. The Idaho Supreme
Court’s Disciplinary Order followed a
stipulated resolution of an Idaho State
Bar discipline case in which Mr. Weigt
admitted that he violated those Idaho
Rules of Professional Conduct.

Mr. Weigt’s misconduct related to
two client matters. In the first client
matter, Mr. Weigt’s client and the op-
posing party in litigation agreed to a
settlement. Mr. Weigt met with an op-
posing party, who represented that the
opposing parties had fired their attor-
ney, and that opposing party executed
settlement documents indicating that
the opposing party and a related busi-
ness entity were appearing pro se, even
though they still had an attorney of
record and that attorney had not re-
viewed the settlement documents.
Mr. Weigt filed those documents with
the Court and the Court denied the
proposed order. Mr. Weigt also failed
to respond to Bar Counsel’s Office
during the investigation of those dis-
ciplinary circumstances. Mr. Weigt
admitted that he communicated with
a person represented by counsel in
violation of L.R.P.C. 4.2 and failed to
respond to Bar Counsel during its in-
vestigation of that matter.

In the second client matter, Mr.
Weigt represented a criminal defen-
dant. Mr. Weigt failed to attend the
sentencing hearing and his client in-
formed the Judge that Mr. Weigt had
not communicated with him or re-
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sponded to multiple phone messages.
The Judge appointed a public de-
fender to represent the client and con-
tinued the sentencing hearing. Mr.
Weigt admitted that he did not reason-
ably communicate with his client and
that his conduct was prejudicial to the
administration of justice.

The Disciplinary Order provides
that the five year suspension shall run
from March 2, 2012 through March
2,2017. On March 2, 2012, Mr. Weigt
voluntarily cancelled his active license
to practice law and has not practiced
law since that date.

Inquiries about this matter may be
directed to: Bar Counsel, Idaho State
Bar, P.O. Box 895, Boise, Idaho 83701,
(208) 334-4500.

Larry D. Purviance
(Resignation in Lieu of Discipline)

On August 7, 2013, the Idaho Su-
preme Court issued an Order accept-
ing the resignation in lieu of disci-
pline of Coeur d’Alene attorney, Larry
D. Purviance. The Idaho Supreme
Court’s Order followed a stipulated
resolution of a disciplinary proceed-
ing that related to the following cir-
cumstances.

On July 1,2013, the Idaho State Bar
filed a formal charge Complaint alleg-
ing six counts of professional miscon-
duct. With respect to Count One, Mr.
Purviance admitted that he violated
LR.PC. 1.2(a), relating to the scope
of representation, 1.3, relating to dili-
gence,and 1.4, relating to communica-
tion with a client. Count One related
to Mr. Purviance’s representation of a
client in a criminal probation matter.
In that case, Mr. Purviance filed a mo-
tion for unsupervised probation, but
failed to schedule a hearing as request-
ed, did not diligently pursue the rep-
resentation, and failed to reasonably
communicate with his client.

With respect to Count Two, Mr.
Purviance admitted that he violated
LR.P.C. 1.2(a), relating to the scope of
representation, 1.4, relating to commu-

nication with a client, and 1.16(a), re-
lating to his failure to withdraw from
the representation. Count Two related
to Mr. Purviance’s representation of a
client in a federal civil rights appeal.
In that case, Mr. Purviance failed to
file an opening brief, failed to timely
inform his client that the appeal was
dismissed, and failed to inform his cli-
ent that he was unable to complete the
representation as requested.

With respect to Count Three, Mr.
Purviance admitted that he violated
LR.P.C. 1.2(a), relating to the scope of
representation, 1.4, relating to com-
munication with a client, and 1.16(a),
relating to his failure to withdraw
from the representation. Count Three
related to Mr. Purviance’s representa-
tion of a client in a federal civil rights
action. In that case, Mr. Purviance
failed to timely serve the Complaint,
failed to communicate with his client
about the dismissal of her case, and
failed to inform his client that he was
unable to complete the representation
as requested.

With respect to Count Four, Mr.
Purviance admitted that he violated
LR.P.C. 1.2(a), relating to the scope of
representation, and 1.16(a), relating to
his failure to withdraw from the rep-
resentation. Count Four related to Mr.
Purviance’s representation of a client
in a federal civil rights appeal. In that
case, Mr. Purviance failed to file an
opening brief or inform his client that
he was unable to complete the repre-
sentation as requested.

With respect to Count Five, Mr.
Purviance admitted that he violated
LR.P.C. 1.2(a), relating to the scope of
representation, 1.4, relating to com-
munication with a client, and 1.16(a),
relating to his failure to withdraw
from the representation. Count Five
related to Mr. Purviance’s representa-
tion of a client in a federal civil rights
appeal. In that case, Mr. Purviance
failed to file an opening brief, failed to
inform his client that the appeal was
dismissed, and failed to inform his cli-
ent that he was unable to complete the
representation as requested.



With respect to Count Six, Mr.
Purviance admitted that he violated
LR.P.C. 1.15(a), relating to a failure to
hold client property separate from the
attorney’s own property, 1.15(b), relat-
ing to a failure to deposit into a client
trust account fees and expenses that
are paid in advance, and 1.15(c), relat-
ing to a failure to promptly notify and
disburse to clients funds that clients
are entitled to receive. In that case, Mr.
Purviance withdrew funds from his
trust account to pay personal and busi-
ness expenses, deposited advance costs
from clients into his general operat-
ing account, and failed to promptly
disburse to one client funds that the
client was entitled to receive.

The Idaho Supreme Court en-
tered an Order accepting Mr. Purvi-
ance’s resignation effective August 15,
2013. By the terms of the Order, Mr.
Purviance may not make application
for admission to the Idaho State Bar
sooner than five years from the date of
his resignation. If he does make such
application for admission, he will be
required to comply with the bar ad-
mission requirements in Section I of
the Idaho Bar Commission Rules and
shall have the burden of overcoming
the rebuttable presumption of “unfit-
ness to practice law?

By the terms of the Idaho Supreme
Court’s Order, Mr. Purviance’s name
was stricken from the records of the
Idaho Supreme Court and his right to
practice law before the courts in the
State of Idaho was terminated on Au-
gust 15,2013.

Inquiries about this matter may be
directed to: Bar Counsel, Idaho State
Bar, P.O. Box 895, Boise, Idaho 83701,
(208) 334-4500.

Fiona A.C. Kennedy
(Disbarment)

On August 26, 2013, the Idaho
Supreme Court entered its Order
of Disbarment, ordering that Rath-
drum attorney, Fiona A.C. Kennedy,

be disbarred. Following a disciplin-
ary hearing, a Hearing Committee of
the Professional Conduct Board rec-
ommended disbarment. The Idaho
Supreme Court Order concluded the
reciprocal disciplinary case that was
filed on January 17, 2013.

Ms. Kennedy was admitted to
practice law in Idaho in November
2005. She was also admitted to prac-
tice law in Washington. On January
3, 2013, the Washington Supreme
Court entered its Order disbarring
Ms. Kennedy. In the Washington
disciplinary case, the Hearing Officer
concluded that Ms. Kennedy violated
Washington Rules of Professional
Conduct 1.1 [Competence], 1.3
[Diligence], 1.4(a)(1), (a)(2) and (b)
[Communication], 3.3(a)(1) [Candor
Toward Tribunal], 8.4(c) [Conduct
Involving Dishonesty, Fraud, Deceit
or Misrepresentation], 1.16 [Duties
Upon Termination of Representa-
tion], and 8.4(1) [Duties Imposed by
the Rules for Enforcement of Law-
yer’s Conduct in Connection with
the Disciplinary Matter].

In the Washington disciplinary
case, Ms. Kennedy listed her client’s
doctor who had diagnosed the condi-
tion at issue, as a witness. Without
notice or explanation to her client,
Ms. Kennedy removed that doctor
as a witness and instead had the case
determined by submittal of a deposi-
tion of a doctor who did not diagnose
or treat Ms. Kennedy’s client for that
medical condition. As a consequence
of Ms. Kennedy’s conduct, the client
lost the opportunity to have a hearing
on her worker’s compensation claim,
to present relevant medical evidence
and to testify. The client’s appeal was
dismissed and she was denied medi-
cal treatment for her condition. Ms.
Kennedy also did not deliver the cli-
ent’s file to the client after being ter-
minated, despite two requests for the
file by the client’s new counsel and
despite assuring new counsel that she
would do so. Ms. Kennedy also con-

tinually failed to cooperate with the
disciplinary investigation in Wash-
ington, even after the Washington
Supreme Court had entered orders
suspending her, in part, for similar
misconduct.

Consistent with Idaho Bar Com-
mission Rules 506(a) and 513, the
Idaho Supreme Court disbarred Ms.
Kennedy from the practice of law in
Idaho, as a reciprocal sanction. The
Court also ordered that Ms. Kennedy
reimburse the Idaho State Bar for its
costs in the amount of $674.04. The
Court’s Order removed Ms. Ken-
nedy from the records of the Idaho
Supreme Court as a member of the
Idaho State Bar and her right to prac-
tice law before Idaho courts was ter-
minated on August 26,2013.

Ms. Kennedy cannot apply for ad-
mission to the Idaho State Bar sooner
than five years from the date of her
disbarment. If she applies for admis-
sion, she will be required to comply
with the bar admission requirements
in Section II of the Idaho Bar Com-
mission Rules and will have the bur-
den of overcoming the rebuttal pre-
sumption of “unfitness to practice
law”

This disbarment notice shall be
published in the Advocate, the Coeur
d’Alene Press, and the Idaho Reports.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.

JohnT. Bujak
(Reinstatement to Active Status)

On August 28, 2013, the Idaho
Supreme Court entered an order dis-
solving interim suspension and rein-
stating the license of John T. Bujak to
practice law in Idaho.

Inquiries about this matter may
be directed to: Bar Counsel, Idaho
State Bar, P.O. Box 895, Boise, Idaho
83701, (208) 334-4500.
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Another try for University
of Idaho 2L in Boise

The Idaho Board of Education
has again approved a plan to allow
second-year University of Idaho law
students to take classes in Boise.

It’s the second time the state
board has granted the request from
UI — but last year the budget ap-
proval for the expansion was voted
down in the Legislature. UI Vice
President for Finance and Adminis-
tration Ron Smith says he’s hopeful
that this year lawmakers will sup-
port the expansion.

Third-year curriculum is already
being offered at the UI’s law school
program in Boise.

Citizens Law Academy begins anew

The Fourth and Seventh District
Bar Associations have once again
organized free public education
seminars devoted to learning how
the state’s legal system works. The
seminars, which feature some of the
legendary names in Idaho jurispru-
dence, are called the Citizens’ Law
Academy.

Attendees learn about the ju-
dicial system from the ground up,
debunking popular misconceptions
and learning some of the strengths
and limits of the system. The popu-
lar classes usually fill to capacity and
continue from mid-September to
early November.

Sandra Day 0’Connor speaks in Boise

The Andrus Center for Public
Policy had a sellout crowd for its
conference, “Transforming America:
Women and Leadership in the 21¢
Century; which was held Sept. 4-6 in
Boise. The keynote speaker was for-
mer United States Supreme Court
Justice Sandra Day O’Connor. Her
talk explored the pitfalls of Ameri-
cans lacking basic knowledge of our
country’s civic institutions and their

history.

Morris Dees to deliver
Bellwood Lecture

The University of Idaho will host
Civil Rights attorney and activist
Morris Dees in its annual Bellwood

Lecture. The popular speaker will
deliver remarks at a reception in Boi-
se at 5:30 p.m.on Monday, Oct. 7 at
the Boise Centre; and at 3:30 p.m.on
Tuesday Oct. 8 at the Student Union
Ballroom at the University of Idaho
in Moscow. The Moscow talk will
be webcast at www.uidaho.edu/live.
Seating is limited at the Boise event
and attendees are asked to RSVP to
law-events@uidaho.edu.

Resolutions would change bar rules

Several resolutions will be pro-
posed to the bar membership this
fall. If approved, they would amend
the Idaho Rules of Professional Con-
duct and several of the Idaho Bar
Commission Rules. These are ex-
plained more fully in the Executive
Director’s column on page 22. The
specific resolution language will be
made available in early October on
the bar’s website, www.isb.idaho.
gov,and will be mailed to each mem-
ber of the Idaho State Bar before the
Resolution Roadshow is held in
each district in early November.

Netpro Systems, LL.C

Founded in 2000, Netpro Systems, LLC has provided outstanding full-service IT outsourcing
and IT consulting services in the Boise area. From Medical to Legal, to Real Estate - We’re All Over IT.

Why us? We have over 25 years of combined experience helping hundreds of customers address a wide

range of issues and projects.

» Computer Networking

Mobile Devices

Network Security

YV V VY YV VYV

Desktop and Server Support
Fax Server Integration
Disaster Recovery

Technology Recommendations
24/7 365 day support

Lt Buing Lafe isdo Technology!

www.netpro2000.net
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For a free consultation please contact us!

Phone: 208-867-3987

E-mail: support@netprosys.net



IDAHO ACADEMY OF LEADERSHIP

Richard S. Bower Maureen Ryan Braley

Amanda A. Breen Paul L. Clark

D. Michelle
Gustavson

Taylor L.
Mossman-Fletcher

Alison M. Nelson Brooke A. O'Neil

FOR LAWYERS CLASS OF 2013-2014

Lynnette M. Davis Mischelle R. Fulgham

Tyler S. Rounds Stephen A. Stokes

|daho Academy Leadership for Lawyers Announces 2013 - 14 Class

he Idaho Academy of

Leadership for Lawyers

(IALL) proudly announc-

es the 2013-14 class. Now

in its third year, IALLs
mission is to promote diversity and
inspire the development of leader-
ship within the legal profession.
Twelve lawyers from different prac-
tice areas with a variety of experi-
ences from various parts of Idaho
comprise the class. Participants will
enjoy an interactive leadership train-
ing program designed specifically
for lawyers. The Academy will in-
clude five sessions from September
27,2013 - April 25,2014 with a grad-
uation ceremony following the com-
pletion of the program. For more in-
formation please contact Mahmood
Sheikh, Deputy Executive Director,
at (208) 334-4500.

The 2013 - 14 I1ALL Class

Richard S. Bower
Belnap Stewart Taylor & Morris,
PLLC 4th District

Maureen Ryan Braley
Idaho State Bar
4th District

Amanda A. Breen
Amanda Breen Law
Sth District

Paul L. Clark
Kirsch & Clark, PLLC
2nd District

Lynnette M. Davis
Hauwley Troxell Ennis & Hawley, LLP
4th District

Mischelle R. Fulgham
Lukins & Annis, PS
1st District

D. Michelle Gustavson
J- R. Simplot Company
4th District

Taylor L. Mossman-Fletcher
Mossman Law Office, LLP
4th District

Alison M. Nelson
Husch Blackwell LLP
4th District

Brooke A. O’Neil
Finch O’Neil Law Office, PA
4th District

Tyler S. Rounds
Lovan Roker & Rounds, PC
3rd District

Stephen A. Stokes
Huneycutt Smith & Stokes
Sth District

The Advocate - October 2013 21



.
[ISB!

IDAHO STATE BAR

Executive Director’s Report

2013 Resolution Process — Rule Changes

Diane K. Minnich
Executive Director, Idaho State Bar

his year’s resolution pro-

cess will include proposed

changes to the Idaho

Rules of Professional

Conduct and at least five
resolutions that propose changes to
the Idaho Bar Commission Rules.
Each of you will receive a Voter
Pamphlet that includes the resolu-
tion meeting schedule, a list of the
award recipients that will be hon-
ored at the meetings, and the pro-
posed resolutions. We also plan to
provide a synopsis of each resolution
prior to the resolution meetings in
the respective districts.

A few years ago no resolutions were
submitted; at the lo-
cal resolution meet-
ings we presented
only awards. This
year, there will be
at least eight resolu-
tions for the mem-
bership to consider.
I want to provide a brief preview of
the proposed rule changes that will be
presented to the voting membership
this year. The full text of the proposed
rules will be posted on the ISB website
in early October.

Idaho Rules of Professional
Conduct — In 2009 the American
Bar Association (“ABA”) created the
Commission on Ethics 20/20 (“the
Commission”) to address the ethi-
cal and regulatory challenges and
opportunities related to technol-
ogy and globalization, which have
transformed the practice of law. The
Commission was charged with con-
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The Professionalism and Ethics Section presented
the proposed rule changes to the Board of Commissioners,
who agreed to sponsor a resolution proposing
the changes to the IRPC.

ducting a plenary assessment of the
ABA Model Rules of Professional
Conduct (“MRPC”) and was di-
rected to follow these principles:
1) protecting the public; 2) preserv-
ing the core professional values of
the American legal profession; and
3) maintaining a strong, indepen-
dent, and self-regulated profession.

The ABA House of Delegates con-
sidered the Commission’s proposals and
voted to adopt them. The MRPC that
were amended are 1.0 (Terminology), 1.1
(Competence), 1.4 (Communication),
1.6 (Confidentiality), 1.17 (Sale of Law
Practice), 1.18 (Duties to Prospective
Client), 44 (Respect for Rights of
Third Persons), 5.3 (Responsibilities
Regarding  Nonlawyer  Assistants),
5.5 (Unauthorized Practice of Law),
7.1 (Communications Concerning a
Lawyer’s Services), 7.2 (Advertising),
7.3 (Direct Contact with Prospective
Clients),and 8.5 (Disciplinary Authority;
Choice of Law). The changes reflect the
full range of ways in which lawyers use
technology to communicate with their
clients and other lawyers.

The Professionalism and
Ethics Section presented the pro-
posed rule changes to the Board
of Commissioners, who agreed to
sponsor a resolution proposing the
changes to the IRPC. The P&E
Section decided not to present the
ABA’s amendments to MRPC 5.5
because MRPC 5.5 and IRPC 5.5 dif-
fer and the ABA’s proposed changes
address foreign lawyers practicing
in Idaho, which is already addressed
in Idaho Bar Commission Rule 207
— Foreign Legal Consultants.

In addition to the MRPC
amendments to Rule 1.18 (Duties
to Prospective Client), the P&E
Section also voted to amend IRPC
1.18 by adding subpart (d)(2) from
the MRPC and revising the corre-
sponding comments. That amend-
ment will permit screening, under
specified conditions, of disqualified
lawyers in prospective client situa-
tions. That will be consistent with
the ability of lawyers who change
jobs to be screened under IRPC
1.10.



Amendments to IBCR Section
IT Admissions - Fees for Admission
to the Idaho State Bar — The pro-
posed amendments to IBCR 203 in-
crease the student, attorney and late
application fees for the Idaho bar
examination, the reciprocal admis-
sion application and house counsel
license application fees. The current
fees have not been increased in seven
to 12 years, depending on the fee.

Amendments to IBCR Section
II Admissions - Legal Intern
Rules — The proposed amendments
focus on the scope of the legal in-
tern’s limited practice and super-
vising attorney’s qualifications and
duties.

Amendments to IBCR Section
IV Mandatory  Continuing
Legal Education/Practical Skills
Seminar - The proposed amend-
ments to the MCLE rules retain the
general 30 credit requirement for
each three-year reporting period.
The proposal includes an increase of
one ethics credit, to a total of three
ethics credits every three years; rec-
ommends credit for legal writing;
and would allow attorneys licensed
in another state to only comply with
the MCLE requirements in the state
in which they have their principal
office to practice law. The proposal
also updates, clarifies and consoli-
dates the MCLE rules governing the
credit and course approval process.

In addition, the proposed rules
recommend changing the CLE

The proposed amendments seek to clarify the procedures
followed by the Client Assistance Fund Committee
in evaluating and deciding claims,

credit requirements for new mem-
bers of the bar. The Practical Skills
Seminar would be replaced with
the New Attorney program for new
Idaho attorneys who have practiced
law for less than three years. All
newly admitted attorneys would
be required to obtain 10 CLE cred-
its within one year of admission,
including courses on Idaho ethics,
civil and criminal procedure and
community property.

Amendments to IBCR Section
VI Client Assistance Fund - The
Client Assistance Fund rules became
effective in 1986 and have not been
significantly revised or updated since
that time. The proposed amend-
ments seek to clarify the procedures
followed by the Client Assistance
Fund Committee in evaluating and
deciding claims, add certain new
procedures to assist the Committee
in the administration of its duties,
and update the means by which the
Committee and parties communi-
cate through the use of current tech-

nology. The proposed amendments
also increase the maximum dollar
limit of the Client Assistance Fund,
which is funded by the $20 annual
assessment of lawyers during licens-
ing, from $750,000 to $1,000,000,
and increase the claim limit amount
which a claimant may recover from
the Fund for a loss caused by the
dishonest conduct of a lawyer from
$20,000 to $25,000.

IBCR Section IX General
Rules - Electronic Voting — Since
these rules became effective in 1986,
there have been amendments but
not an extensive review of the rules.
The proposed amendments clean up
definitions in the rules, clarify, and
update the rules. The amendments
also propose that electronic voting
would be an option for the Board of
Commissioners election.

If you have questions about the
proposed rules or resolution process,
please contact me at dminnich@isb.
idaho.gov or 208-334-4500.

2013 District Bar Association Resolution Meetings

District

Date/Time

City

First Judicial District

Monday, November 4 at Noon

Coeur d'Alene

Second Judicial District Monday, November 4 at 6 p.m. Lewiston
Third Judicial District Thursday, November 14 at 6 p.m. Nampa
Fourth Judicial District Thursday, November 14 at Noon Boise

Fifth Judicial District Wednesday, November 13 at 6 p.m. Twin Falls
Sixth Judicial District Wednesday, November 13 at Noon Pocatello
Seventh Judicial District Tuesday, November 12 at Noon Idaho Falls
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World of Intellectual Property Changes Quickly

Dana M. Herberholz

elcome to the In-
tellectual Property

Law Section-spon-

sored issue of The

Advocate. This year
has been another busy one in the
intellectual property community.
On the heels of last year’s $1 bil-
lion jury verdict in Apple v. Samsung,
the “smartphone wars” continue to
make headlines as companies in-
creasingly turn to their patent port-
folios to vie for market position. The
United States Supreme Court had its
say in a number of high-profile in-
tellectual property cases this year. In
one such case, the Court held that
human genes are not patentable, and
in a closely watched case involving
Monsanto Company, unanimously
held that a farmer who purchased
patented seeds may not reproduce
the seeds and use them in a second
planting without the patent owner’s
permission. The Supreme Court
also issued a landmark opinion in a
copyright infringement case, hold-
ing that U.S. copyright owners may
not stop the importation and resale
of copyrighted content lawfully sold
abroad.

In this issue, our authors address
recent developments in the rapidly
changing laws governing intellectu-
al property, including patents, trade
dress, and copyright. Chris Cuneo
leads off by discussing the hot-topic
issue of patent-eligible subject mat-
ter in his article, Does Not Compute:
Is Software Patentable Anymores. In
Score One for Competition: A Look
at the Rational Limits of Trade Dress
Protection for Unregistered Product De-
signs, Kennedy Luvai provides a suc-
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cinct and informative overview of
trade dress law and the limitations
to enforcing unregistered product
design trade dress. Finally, in her ar-
ticle, Has the Transformative Use Test
Swung the Pendulum Too Far in Favor
of Secondary Users?, Jennifer Pitino
discusses the origins of the transfor-
mative use test applied in copyright
infringement cases and addresses the
implications of the test’s growing
popularity.

The Intellectual Property Law
Section invites you to attend our
CLE programs and business meet-
ings. The Section holds a brief busi-
ness meeting in alternating months
and concludes the meeting with a
30-minute CLE geared toward intel-
lectual property law practitioners.
The Intellectual Property Law Sec-
tion is committed to improving our
educational outreach efforts and
welcomes your feedback in that re-
gard. This year, and for the third
consecutive year, the Section will
award a scholarship to a qualified
Idaho law student with a demon-
strated interest and commitment to
intellectual property law. In recent
years, the Section has also furnished

The Court held that human genes
are not patentable, and in a
closely watched case
involving Monsanto Company,
unanimously held that a farmer
who purchased patented seeds
may not reproduce the seeds and
use them in a second
planting without the patent
owner’s permission.

the Idaho State Law Library with a
comprehensive patent law treatise
and co-sponsored a major CLE in
Sun Valley.

If you are interested in joining
the Intellectual Property Law Sec-
tion, I invite to you stop by a Section



meeting or contact me or another
Section Officer. For more informa-
tion about the Intellectual Property
Law Section, please visit our website
at http://isb.idaho.gov/member_ser-
vices/sections/ipl/ipl.html. We hope
you enjoy this issue of The Advocate.

About the Author

Dana M. Herberholz is a regis-
tered patent attorney at Parsons Behle
& Latimer whose practice emphasizes
intellectual property matters and liti-
gation, with particular emphasis on
patent litigation. Mr. Herberholz has
participated in the representation of
national and international companies
in patent cases across the United States.
His experience includes litigation con-
cerning diverse technologies including
flat panel displays, digital projectors,
wireless communication technology,
laboratory equipment, and electronic
vehicle braking systems. Mr. Herberholz
15 licensed to practice in the states of
Idaho and Washington.

Mr. Herberholz is the founder and
author of the Northwest Patent Litiga-
tion Blog, which provides updates and
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Has the Transformative Use Test Swung the Pendulum
Too Far in Favor of Secondary Users?

Jennifer Pitino

or many years courts greatly

favored the exclusive rights

of copyright holders when

considering fair use. The

transformative  use  test,
which gained favor with the courts
starting in the mid-1990s, corrected
and supplanted the legal trend that
strongly gravitated towards protect-
ing copyright holders’ exclusive
rights and potential market interest.
In essence, under the transformative
use test, an existing work may serve
as raw material from which a sec-
ondary user transforms the original
into a new work.

Any fan of modern music will
understand the significance of this
based on the controversial preva-
lence of sampling older tracks of
music to make current popular mu-
sic.

Today, the predominantly accept-
ed transformative use test heavily fa-
vors secondary users at the expense
of copyright holders, discounting
the fourth fair use factor, which con-
siders the harm to the original mate-
rial’s potential markets. This article
discusses the historical background
of the transformative use test and
considers the greater implications of
its rapid expansion.

Copyright and fair use
doctrine history

Copyright law provides authors
exclusive, though not absolute,
rights in their works.! The fair use
doctrine provides a counter-balance
to the author’s rights by allowing
for certain unauthorized secondary
uses of protected materials. Copy-
right protection of authors’ exclusive
rights incentivizes individuals to
invest time and energy into creat-
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Copyright law provides authors exclusive, though not absolute,
rights in their works." The fair use doctrine provides a counter-balance
to the author’s rights by allowing for certain unauthorized
secondary uses of protected materials.

ing new works under the assurance
that they will be able to enjoy rec-
ognition and economic reward for
their efforts.> The fair use doctrine
also fosters the growth of creativity
by providing society and subsequent
would-be authors’ access to protect-
ed works. The fair use exceptions,
which run counter to the interest of
exclusive rights, are limited to cer-
tain enumerated purposes: criticism,
comment, news reporting, teaching
(including multiple copies for class-
room use), scholarship, and research.
However, other uses may also be fair
use under the test found in section
107 of the Copyright Act, which
considers four factors:

1. The purpose and character of the
use, including whether such use is of
a commercial nature or is for non-
profit educational purposes;

2. The nature of the copyrighted
work;

3. The amount and substantiality of
the portion used in relation to the
copyrighted work as a whole; and

4. The effect of the use upon the
potential market for or value of the
copyrighted work.

These four factors of the fair use
doctrine are rooted in historical legal
precedent. In Folsom v. Marsh, Jus-

tice Story considered whether Rev-
erend Charles Upham had infringed
the copyright of Mr. Jared Sparks.?
Sparks authored a 12-volume set of
the writings of George Washington,
which consisted of correspondence,
addresses, messages and other papers
of the former president. Upham au-
thored a biography of George Wash-
ington using numerous letters and
writings found in Sparks’ volumes,
arranged in a manner to tell Wash-
ington’s life story* Justice Story
opined that:

the question of piracy, often de-
pend upon a nice balance of the
comparative use made in one of
the materials of the other; the
nature, extent, and value of the
materials thus used; the objects
of each work; and the degree to
which each writer may be fairly
presumed to have resorted to the
same common diligence in the
selection and arrangement of the
materials. ... On the other hand, it
is as clear, that if he thus cites the
most important parts of the work,
with a view, not to criticise, but to
supersede the use of the original
work, and substitute the review
for it, such a use will be deemed

piracy.



Ultimately, Justice Story con-
cluded that Upham’s work violated
Sparks’ copyright. Justice Story’s fair
use considerations found within the
Folsom v. Marsh case would be codi-
fied into the four-part test set forth
by section 107 of the Copyright Act
of 1976.

Market-centered fair use rulings

The adoption of the Copyright
Act of 1976 was followed by two de-
cades of court rulings that favored
the interests of copyright holders.
This period of judicial history has
been referred to as the “market-
centered” paradigm.® Under the
market-centered paradigm, courts
viewed fair use as an anomalous ex-
ception to the copyright owner’s ex-
clusive rights.® The market-centered
perspective concluded that fair use
was only available when a reason-
able copyright owner would have
consented to the secondary use but
for the prohibitively high costs of ne-
gotiating for such a license.’

Sony v. Universal and HarperdRow
v. Nation are both illustrative of this
approach.®  In Sony, the United
States Supreme Court concluded
that individuals recording television
programs for later viewing were pro-
tected as non-commercial fair use.’
However, the Court tangentially
noted that when a secondary use is
commercial in nature, there would
arise a presumption of harm to the
copyright owner’s market under the
fourth fair use factor.”® A year later,
in Harper&eRow, the Court reiterated
that “[t]he fact that a publication
was commercial as opposed to non-
profit is a separate factor that tends
to weigh against a finding of fair
use”!! Moreover, the Harperd&Row
Court announced that the fourth
factor, which considers the harm to
potential markets, was “undoubtedly
the single most important” of all the
fair use factors."

In his article, he condemned what he perceived as the ad hoc nature
of fair use rulings, which were not being based on consistent principles
and application, but rather upon intuitive reactions
to individual fact patterns."”

In the 1990’s, this market-cen-
tered approach favoring the ex-
clusive rights of copyright holders
would
new approach, transformative use.
The transformative use test is pre-
dominantly employed by courts to-
day.

end as courts shifted to a

Birthplace of the
transformative use test

Judge Pierre Leval created the
transformative use test in a 1990
Harvard Law Review article.”® The
genesis of this proposed test arose
from two cases which Judge Leval
presided over in the 1980s. Both
cases dealt with the issue of unau-
thorized use of unpublished letters
and journals of two famous authors,
J.D. Salinger and L. Ron Hubbard."
These two cases became important
because ultimately they created a per
se rule that fair use is not a defense
when the original material in ques-
tion is unpublished. These cases are
also significant because Judge Lev-
al’s decisions were met with forceful
disagreement on appeal.”

Underscoring his support for
the transformative use test, Judge
Leval opposed the market-centered
paradigm regarding fair use. He
criticized that courts were, “..more
responsive to the concerns of pri-
vate property than to the objectives

of copyright”® In his article, he
condemned what he perceived as
the ad hoc nature of fair use rulings,
which were not being based on con-
sistent principles and application,
but rather upon intuitive reactions
to individual fact patterns.'” He con-
tended that it was the shortcomings
of the four-factor fair use test that
were to blame for inconsistent court
rulings. Judge Level argued that the
four-factors were insufficient to pro-
vide courts with enough guidance
to make well-reasoned determina-
tions on whether a secondary use of
copyrighted material was fair use or
infringement. '8

Judge Leval posited that a bet-
ter approach to the fair use doctrine
would be mindful of the broader,
utilitarian purpose of the Copyright
Act, which was the “stimulation of
creative thought and authorship for
the benefit of society”"”

Thus, he urged courts to regard
fair use not as an exception to copy-
right, but rather an integral part of
the overall design and purpose of
copyright law.** To that end, Judge
Leval put forth the idea of trans-
formative use regarding secondary
uses. He defined a secondary use to
be “transformative” of the original
work if that new use, “adds value
to the original ... [or if the original
work] is used as raw material, trans-
formed in the creation of new infor-
mation, new aesthetics, new insights,
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and new understandings”*' A trans-
formative use, he contended, would
be fair use, in comparison to a sec-
ondary use that “merely repackages
or republishes the original ... [and]
would merely ‘supersede the objects’
of the original”* Targeting the first
factor of the statutory fair use test,
which considers the “purpose and
character” of a secondary use, Judge
Leval argued courts should find sec-
ondary uses transformative if they
are “productive and ... [employ] the
quoted material in a different man-
ner or for a different purpose from
the original. “*

While the concept of the “trans-
formative use” may have first arisen
in Judge Leval’s article, the theory
would not be put into action until
1994 when the United States Su-
preme Court discussed transfor-
mative use in dicta in Campbell v.
Acuff-Rose.** Campbell v. Acuff-Rose
involved 2 Live Crew’s rendition
of Roy Orbison’s song “Oh, Pretty
Woman? The District Court grant-
ed summary judgment in favor of
2 Live Crew, concluding that their
rendition of the song to be a parody
of the original work and therefore
fair use. The Court of Appeals re-
versed summary judgment finding
that the rendition resulted in unfair
infringement based on the commer-
cial nature of the subsequent use.
The Supreme Court agreed with the
District Court that the secondary use
constituted a parody of the original.
As part of its analysis, the Supreme
Court employed Judge Leval’s trans-
formative use test in part in its rea-
soning. Justice David Souter wrote:

Under the first of the four §107
factors, ‘the purpose and character
of the use, including whether such
use is of a commercial nature...]
the enquiry focuses on whether
the new work merely supersedes
the objects of the original cre-
ation, or whether and to what ex-
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tent it is ‘transformative; altering
the original with new expression,
meaning, or message. The more
transformative the new work, the
less will be the significance of
other factors, like commercialism,
that may weigh against a finding
of fair use.”

The progeny of Campbell v. Acuff-
Rose have adopted the concept of
transformative use. The transforma-
tive use test has become the prevail-
ing fair use consideration utilized by
courts. The Campbell v. Acuff-Rose
case is also commonly viewed as a
mid-course correction to the mar-
ket-centered trend that was predomi-
nantly followed prior to this ruling.

Growth of transformative use

In the 19 years following Camp-
bell v. Acuff-Rose, there has been a
marked increase in courts finding
that secondary use is fair use. The
following chart details the statistical
trends surrounding the transforma-
tive use doctrine in unreversed dis-
trict court preliminary injunctions,
bench trials and cross motions for
summary judgment.?

This chart reveals two trends
worth considering. First, the trans-
formative use test is almost univer-
sally applied by courts when deter-
mining issues concerning fair use
today. As shown through the statisti-
cal data, over 95% of courts are now

Targeting the first factor
of the statutory fair use test,
which considers the
“purpose and character”
of a secondary use,
Judge Leval argued courts
should find secondary uses
transformative if they are
“productive and ... [employ]
the quoted material ina
different manner or for
a different purpose from
the original.“®

considering the issue of “transforma-
tiveness” in cases involving second-
ary uses. This is a significant statistic
considering the transformative use
test was not used by any courts prior
to 1994, which marked the turning
point away from the market-cen-
tered paradigm.

The second and more concern-
ing trend revealed by the data is the
apparent weight courts are placing
on transformative use and the first

1995 - 2000 | 2001 - 2005 | 2006 - 2010
The Court considers the transformativeness of 70.45% 77.27% 95.83%
a secondary use
The Court finds that the secondary use is 22.72% 31.81% 50.00%
transformative
The Defendant wins when the Court considers 32.14% 47.06% 60.87%
the issues of transformativeness
The Defendant wins when the Court finds that 88.89% 100% 100%
the secondary use is transformative
Overall the Defendant Wins 22.73% 40.91% 58.33%

Lewis & Clark Law Review



factor of the fair use test to the dis-
count of the remaining three factors.
There is an exponential increase be-
tween 1995 and 2010 in the percent-
age of rulings in which courts find
the secondary use transformative
and thus fair use. According to the
data, courts today are virtually ruling
100% of the time that a transforma-
tive use is a fair use. This has in es-
sence created a per se rule that trans-
formative use is fair use.

These two trends should cause
the legal community some concern.
As the courts have primarily focused
on transformative use in their fair
use analyses, it has resulted in a sig-
nificant change in the frequency
that secondary uses prevail over
copyright holders’ exclusive rights.
The percentage of cases in which
the secondary use is deemed fair
use has more than doubled over the
past 19 years under the ascendancy
of the transformative use test. The
rapidly growing preference towards
secondary uses to the detriment of
copyright holders under this current
trend is alarming.

Time for a mid-course correction
to the transformative use test

Under the market-centered para-
digm, courts placed considerable em-
phasis on the fourth factor of the fair
use test and discounted the impor-
tance of the other three factors. Ar-
guably, the weight courts placed on
the fourth factor created a presump-
tion that fair use was not a defense
in cases where the secondary use was
commercial and possibly harming
the potential market of the original
work. The Harper&Row Court con-
clusion that the fourth fair use factor
is “the single most important” factor,
is indicative of how far the pendu-
lum had swung in favor of copyright
holders under this paradigm.

The transformative use test was
created to correct the direction that

This unbalanced approach stems from the failure
of the Supreme Court in Campbell v. Acuff-Rose to provide
sufficient guidance on how much emphasis the transformative use
test should be afforded.

the courts had moved under the pre-
vailing market-centered approach.
The transformative use test accom-
plished this goal by deemphasizing
the importance of the fourth fair use
factor. However, instead of taking a
balanced approach towards the is-
sue of fair use, the courts have once
again emphasized one fair use factor
above all other considerations.

This unbalanced approach stems
from the failure of the Supreme
Court in Campbell v. Acuff-Rose to
provide sufficient guidance on how
much emphasis the transformative
use test should be afforded. The
Court posited that, “[a]ll [four fac-
tors] are to be explored and the re-
sults weighed together in light of
the purposes of copyright?” Yet the
Court also stated, “the more trans-
formative the new work, the less
will be the significance of other fac-
tors, like commercialism, that may
weigh against a finding of fair use??
The statistical data suggests courts
employing the reasoning found in
Campbell v. Acuff-Rose placed too
much significance on transformative
use over the other fair use factors.

A critical eye needs to be turned
on the transformative use test and its
eminence over the rest of the fair use
factors. Certainly, it is questionable
whether the transformative use test
is being applied in a manner leading
to fewer ad hoc decisions than before

the advent of this test. Copyright
law expert David Nimmer has noted
“that in the hands of some judges,
transformative use has no content
at all and that it is simply synony-
mous with a finding of fair use’”
As one law review article noted, “the
courts will continue to apply the la-
bel ‘transformative use’ as a post hoc
justification ‘as long as a finding of
transformativeness is perceived to be
necessary to avoid the presumption
of market harm attaching to com-
mercial uses?”*°

The shortcomings of the transfor-
mative use test and its application is
readily demonstrated in the current
case law. For example, in Bill Graham
Archives v. Dorling Kindersley, the
court applied the transformative use
test in a dispute over the use of post-
er images in a book. Bill Graham
Archives owned the copyright to a
handful of Grateful Dead concert
posters which Kindersley unsuccess-
fully tried negotiating permission to
use. Kindersley proceeded to use the
seven poster images without permis-
sion and was subsequently sued for
copyright infringement. The court
ruled that defendant’s use of the im-
ages in a biographical, chronological
order, and in a smaller size than the
original posters was a “transforma-
tive” use and thus ultimately fair
use.’! More disturbing, however, was
that at trial, Bill Graham Archives
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demonstrated it had licensed its im-
ages for reproduction in other books
and was willing to negotiate with
Kindersley. The court found despite
those facts, there was no harm to the
Bill Graham Archives’ potential mar-
ket under the fourth factor of the fair
use test.>> The court reasoned that
because the use was transformative,
even actual market substitution was
not enough to negate fair use or even
find that the fourth factor weighed
in the plaintift’s favor.»

The trend to deemphasize the
fourth fair use factor is further
echoed in the Cariou v. Prince deci-
sion. As the Second District Court
of Appeals stated in Cariou, “[wle
have made clear that ‘our concern is
not whether the secondary use sup-
presses or even destroys the market
for the original work or its potential
derivatives, but whether the second-
ary use usurps the market of the orig-
inal work?”3*

If the fair use pendulum had
swung too far in favor of copyright
holders’ interests under the market-
centered paradigm, then it appears
that the attempt at correction has
moved too far in favor of secondary
users.

Conclusion

Copyright law exists to promote
and foster creative growth in the sci-
ences, arts and other creative endeav-
ors. This goal is best attained when a
fair balance has been struck between
the need to protect the rights of the
copyright holder while recognizing
the legitimate needs of secondary
users. Copyright holders should be
rewarded for their efforts and pro-
tected from misuses of their works.
On the other hand, secondary users
create growth in industry and art —
everything new is built upon that
which preceded it. It is undeniably
a difficult balance to find. However,
strongly favoring one interest over
the other upsets the equilibrium in
the system and undermines the pur-
pose of copyright law as a whole.
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If the fair use pendulum had swung too far
in favor of copyright holders’interests under the market-centered
paradigm, then it appears that the attempt at correction
has moved too far in favor of secondary users.

The undue preference shown to
copyright holders under the market-
centered paradigm was injurious to
secondary users and the overall goals
of copyright law. However, the trend
under the transformative use test un-
duly favors secondary users. Both of
these approaches err by attributing
overwhelming importance to one
of the four fair use factors over the
remaining three, resulting in one
group being unduly favored above
the other.

If the transformative use trend
continues on its present trajectory,
then virtually all secondary uses
will be deemed “transformative”
and found to be fair use eviscerating
many copyright holders’ legitimate
interest to control derivate works.
The courts must be mindful that the
transformative use doctrine is prone
to abuse and must continue to work
toward a balance between the rights
associated with authorship against
legitimate secondary uses.
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Score One for Competition: A Look at the Rational Limits
of Trade Dress Protection for Unregistered Product Designs

Kennedy K. Luvai

cross a wide range of

industries, companies

leery of increased com-

petition occasioned by

the entry of new play-
ers or products in the marketplace
have been, in many instances, too
quick to resort to trade dress law for
protection of their product designs.
Understandably, companies will
take advantage of all available legal
means to recoup and protect their
investments. However, trade dress
protection is hardly a panacea, espe-
cially with regard to trade dress in
product design that is not registered
with the U.S. Patent and Trademark
Office.

Traditionally, trade dress was
limited to the overall appearance
of packaging, labels, wrappers and
containers of products — the “dress”
of the product. Over time, howev-
er, that traditional concept was ex-
panded to encompass combinations
of elements by which a product or
service is presented to the consumer.
Examples include a magazine cover'
or the distinctive décor of a restau-
rant.” Expanding ever wider in scope,
trade dress protection attained its
high water mark in the 1980s, when
the shape, design or configuration
of a tangible product were deemed
protectable as trade dress thus con-
stituting a third type of trade dress
- product design trade dress.

The excesses of companies as-
serting unregistered product design
trade dress claims for potentially an-
ti-competitive reasons prompted the
courts, including the United States
Supreme Court,’ to take an increas-
ingly dim view of such claims. Con-
sequently, the courts closely scru-
tinize trade dress claims involving
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A company seeking to exclude others from otherwise
competitive markets on the basis of a trade dress claim
must make a clear showing of both validity and infringement
in order to prevail at trial.

unregistered trade dress, resulting
in an increase in the cost and com-
plexity of prosecuting such claims.
Therefore, while trade dress protec-
tion is broad on paper, proving va-
lidity and infringement of product
design trade dress in litigation can
be daunting.

This article focuses on the subset
of trade dress protection comprising
unregistered product design trade
dress and first seeks to place trade
dress in context by highlighting its
purposes before briefly touching on
the legal framework for trade dress
protection as provided for under the
Lanham Act.* The article thereafter
delves into the often unappreciated
practical limitations to the enforce-
ment of unregistered product design
trade dress claims.

Trade dress in context

The emphasis and reach of trade
dress is markedly broader than the
more common trademarks in dis-
crete symbols or words. The focus
of a trademark infringement claim is
whether a defendant’s mark is likely
to cause confusion with regard to
a discrete protected mark. On the
other hand, trade dress protection

for product designs generally focus-
es on whether an accused product
is likely to cause confusion when
compared to the total image and
presentation of a protectable prod-
uct. The trade dress claimant de-
fines its trade dress — a definition
that may encompass all or a subset
of the features of the product, its pre-
sentation and/or its packaging.

That said, the potentially broad
and perpetual period of exclusiv-
ity of trade dress protection must
be viewed in light of and weighed
against a strong federal policy in fa-
vor of vigorously competitive mar-
kets.* Indeed, legally protected zones
of exclusivity are exceptions to the
general rule that free competition
and lawful copying are as permis-
sible as they are laudable. Therefore,
a company seeking to exclude others
from otherwise competitive markets
on the basis of a trade dress claim
must make a clear showing of both
validity and infringement in order
to prevail at trial. This is particularly
true of claims involving unregistered
product design trade dress.

Further, unlike patent law or
copyright law, the Lanham Act
(from which trade dress protection



flows) does not exist to protect in-
novation or original expression, re-
spectively. Rather, the Lanham Act
seeks to create a level competitive
playing field by providing market
participants with remedies when ac-
tivities of competitors in the market
create a likelihood of confusion as to
source, affiliation, sponsorship or ap-
proval of the competitors’ goods or
services. The mere fact that a prod-
uct design is or was “one of a kind.
“cooly” “unique” and/or “innovative”
does not necessarily provide a defen-
sible basis for trade dress protection.

Protection for product design trade
dress under the Lanham Act

Registration under Section 32

Product design trade dress is
registrable as a trademark with the
U.S. Patent and Trademark Office.
However, to be so registered, the
claimed product design trade dress
must (a) have acquired distinctive-
ness through secondary meaning
and (b) not be functional.® Notably,
the trade dress elements must be ca-
pable of being listed and defined so
as to put the general public on no-
tice as to the metes and bounds of
the claimed proprietary trade dress.”
Further, Section 32 of the Lanham
Act creates a federal cause of action
for infringement of a registered
trade dress.®

Examples of product design trade
dress which have been found to be
registrable as trademarks include
the design of a Moen faucet,” the
design of a grill for General Motors’
Hummer vehicles,' the shape of an
Ibanez guitar head," the shape of a
Les Paul guitar body,'? and the shape
of “Lifesavers” candy.”

Enforcement under Section 43(a)
for Unregistered Trade Dress

Section 43(a) of the Lanham Act
prohibits use of any “word, term,

In 2000, the Supreme Court in Wal-Mart Stores, Inc. v. Samara Brothers,
Inc.?® acted to discourage product design trade dress litigation as part of
an apparent conscious effort to restore a healthy competitive balance
between established market players and new entrants.

name, symbol, or device, or any com-
bination thereof, of any false desig-
nation of origin” which is “likely to
cause confusion, or to cause mistake,
or to deceive as to the affiliation, con-
nection, or association of ... or as to
the origin, sponsorship, or approval”
of one’s product with the product of
another. In a subsequent amend-
ment, Congress placed the burden
of proving non-functionality on par-
ties seeking to enforce unregistered
trade dress."

The Supreme Court has interpret-
ed Section 43(a) “as having created a
federal cause of action for infringe-
ment of an unregistered trademark or
trade dress and . . . that such a mark
or trade dress should receive essen-
tially the same protection as those
that are registered”'® The Supreme
Court has also judicially imposed a
requirement that one show inherent
or acquired distinctiveness in order
to prevail on a Section 43(a) claim.
This is a pro-competitive limitation
based on the premise that there can
be no likelihood of “confusion” as to
origin, sponsorship or approval of an
accused product unless the claimed
trade dress is distinctive."”

Examples of unregistered prod-
uct design trade dress found to be
protectable under Section 43(a) in-
clude the shape of certain Ferrari au-

tomobile models," the appearance
of certain Cartier luxury watches,"
the design of jewelry modeled after
a flower,”® and the appearance of a
casino table for poker.?!

Practical limitations to
enforcement of unregistered
product design trade dress

As a general proposition, in order
to prevail on a claim for unregistered
product design trade dress, the plain-
tiff must prove that (i) the trade dress
has acquired distinctiveness through
secondary meaning; (ii) the trade
dress is non-functional; and (iii)
there is a likelihood that the public
will be confused as to the source of
the accused product.?

Secondary Meaning

In 2000, the Supreme Court in
Wal-Mart Stores, Inc. v. Samara Broth-
ers, Inc.” acted to discourage product
design trade dress litigation as part
of an apparent conscious effort to re-
store a healthy competitive balance
between established market players
and new entrants. The Supreme
Court held that a product’s configu-
ration or design can never be found
to be inherently distinctive as a mat-
ter of law.* Therefore, in order to
prevail, the enforcing party bears the
burden of proving that the product
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design has acquired distinctiveness
upon a showing of secondary mean-
ing.

Trade dress acquires secondary
meaning when “in the minds of the
public, the primary significance of a
product feature . .. is to identify the
source of the product rather than
the product itself’? This bright-line
rule was informed by the Supreme
Court’s view that “consumer predis-
position to equate the feature[s] with
the source does not exist” when deal-
ing with product designs.”® Speak-
ing for a unanimous court, Justice
Scalia wrote that consumers invari-
ably view even “unusual product
designs” — such as a cocktail shaker
shaped liked a penguin — as some-
thing other than a source identifier.”

Further, the Supreme Court held
that where a trade dress falls in the
gray area between product packag-
ing (which can be inherently dis-
tinctive) and product design (which
cannot be inherently distinctive),
trial courts are to “err on the side of
caution” and classify the trade dress
as product design trade dress.”®

Consequentially, it has become
increasingly expensive and risky for
plaintiffs to prosecute unregistered
product design trade dress claims.
Even where it appears that the
plaintiff’s product is, at first blush,
“distinctive,” the plaintiff still bears
the burden of establishing that con-
sumers associate the product design
itself with a single source. Making
such a showing is no insignificant
task. Generally, secondary meaning
can be established by direct evidence
(for example, direct consumer testi-
mony from unaffiliated sources and
credible consumer surveys) which is
normally difficult to muster or indi-
rect evidence (for example, length of
exclusive use, manner and effective-
ness of advertising, sales, proof of
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Trade dress acquires secondary meaning when
“in the minds of the public, the primary significance
of a product feature. . . is to identify the source
of the product rather than the product itself."*

intentional copying) that tends to
have a comparatively lower proba-
tive value.”

The relevant inquiry is wheth-
er the product’s shape, design,
configuration or other relevant
features — apart from any word
or symbol trademarks — signifies
a single product source.’*® In other
words, the key issue is whether the
product design or configuration
trade dress creates a commercial im-
pression as a signifier of source, with-
out regard to any labeling appearing
on the product. Consequently, at
least one court has observed that it
generally takes longer for product
configuration trade dress to acquire
secondary meaning, if at all, as com-
pared to other forms of trade dress.’!

Functionality

The non-functionality require-
ment is based on the theory that
there is a fundamental right to com-
pete through imitation of a com-
petitor’s product, which can only be
temporarily denied by some other
well-defined proprietary right, here,
patent law.*> When the features to
be protected are primarily utilitar-
ian, trade dress protection cannot
be used to protect the design from
competition.*”

Several factors guide the decision
whether a product feature is func-
tional, including: (1) whether the
design yields a utilitarian advantage;
(2) whether alternative designs are
available; (3) whether the advertis-
ing touts the utilitarian advantages
of the product; and (4) whether
the particular design results from
a comparatively simple or inexpen-
sive method of manufacture.’* The
crux is not whether the individual
elements are functional but whether
the whole collection of elements tak-
en together is functional. However,
“where the whole is nothing other
than assemblage of functional parts,
and where even the arrangement
and combination of the parts is de-
signed to result in superior perfor-
mance, there is no basis to conclude
the trade dress as a whole is non-
functional?*

A plaintiff’s burden in establish-
ing non-functionality, is particu-
larly acute in product design cases.
Though certainly not impossible,
plaintiffs face an uphill task showing
that the shapes, designs or configura-
tions to be protected were not dic-
tated by functional considerations.
Given the comparatively greater lev-
el of scrutiny, plaintiffs risk having



their product designs being deemed
inherently functional in spite of any
spirited arguments to the contrary.
In the end, conclusory or question-
able assertions that the design fea-
tures at issue yield no particular
utilitarian advantage are likely to be
found unhelpful.

Likelihood of Confusion

Even if a plaintift beats the odds
and proves both secondary meaning
and non-functionality of its unreg-
istered product design trade dress,
the statutorily dispositive issue of
confusion remains lurking. While
appellate courts employ variations
to a well-settled multi-factor test in
evaluating likelihood (and not mere
possibility) of confusion,* the over-
riding consideration is “whether
there is a likelihood of confusion
resulting from the rotal effect of the
defendant’s product and package on
the eye and mind of an ordinary pur-
chaser?

Therefore, even in instances
where the effect of the plaintiff’s
product and the accused product
has the prospect of giving rise to
some level of confusion, the defen-
dant may, in large measure, protect
himself against liability by packag-
ing, labeling and/or advertising the
accused product in a way that clearly
identifies the defendant as the sole
source in the mind of ordinary con-
sumers. Trial courts have found like-
lihood of confusion analyses predi-
cated upon “naked” comparisons,
r.e. comparing the plaintift’s and the
defendant’s products without regard
to their respective presentations to
the general consuming public, to be
unpersuasive.

Consequently, and as a practi-
cal matter, not only does the plain-
tiff have to show similarities in ap-
pearance between the products
themselves but must also establish
similarities in how the products are

Not only does the plaintiff have to show similarities
in appearance between the products themselves
but must also establish similarities in how the products
are presented in the marketplace.

presented in the marketplace. This
is hardly a novel concept given that
the evaluation of likelihood of con-
fusion in the traditional trademark
sense generally involves consider-
ation of the marks at issue in their
entirety and as they appear in the
marketplace.®® However, consider-
ation of unregistered product de-
sign trade dress as presented in the
marketplace has the added effect of
blurring the line between product
design and product packaging trade
dress, thus complicating matters to
the plaintiff’s detriment.

Conclusion

That Section 43(a) of the Lanham
Act does provide an avenue for en-
forcement of unregistered product
design trade dress rights is well set-
tled. There are speed bumps, how-
ever, given Congressional action and
appellate decisions that have, over
time, sought to strike an appropriate
competitive balance between estab-
lished market players and upstarts, a
balance that has been incrementally
achieved through practical limita-
tions that have individually and col-
lectively served to discourage trade
dress cases involving unregistered
product designs. Accordingly, the

days when unregistered product de-
sign trade dress claims were “catch-
all” claims to be asserted when other
options fail, to the extent they really
existed, are a thing of the past.
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Does Not Compute: Is Software Patentable Anymore?

Christopher Cuneo

onsider the following fic-

tional scene: On an oth-

erwise bright and cheery

Idaho spring day, the Chief

Technical Officer (CTO)
and patent counsel are conversing in
a conference room of a typical Idaho
tech company.

CTO: “So, how’s our patent port-
folio doing? As you know getting
those patents was a substantial in-
vestment, but 'm glad we have our
software platforms covered?”

Counsel: (nervously) “Um, yeah,
about that, I've got some bad news”

CTO: (alarmed) “Bad news? What
happened? I thought we had covered
our platforms every possible way.
We patented claims on the systems,
claims on the methods of opera-
tion, we even patented claims on the
media the software is captured on.
Don’t tell me we missed something”

Counsel: “No we didn’t miss any-
thing, but the patent appellate court,
you know, the Court of Appeals for
the Federal Circuit, they’ve just de-
cided a case, and I'm not sure our
claims are even eligible for patent
protection anymore.”

[fade out]

While the scene above is fictional,
the issue for Idaho tech companies
is real. In CLS Bank Int’l, et al., v.
Alice Corp. Pty. LTD., — an en banc,
plurality opinion, the Court of Ap-
peals for the Federal Circuit, found
claims directed to a computerized
method, a computerized medium
containing computer instructions,
and a computerized system, all to be
patent ineligible subject matter.' In
the words of the dissent authored by
Judge Moore, this case could mark

“the death of hundreds of thousands

The Court of Appeals for the Federal Circuit, found claims
directed to a computerized method, a computerized medium
containing computer instructions, and a computerized system,
all to be patent ineligible subject matter.!

of patents, including all business
method, financial system, and soft-
ware patents as well as many com-
puter implemented and telecom-
munications patents??  This article
will provide an overview of patent
eligible subject matter, the patents at
issue in the CLS Bank case, and the
recipe for determining patent eligi-
ble subject matter.

Patent eligible subject matter

Patent eligible subject matter
is governed by the provision of 35
U.S.C. § 101. The categories include
any new and useful process, ma-
chine, manufacture, composition of
matter, or new and useful improve-
ments upon any of the above. While
the categories are intended to be
broad, three judicially created excep-
tions have been excluded from pat-
ent eligibility: laws of nature, natu-
ral phenomena, and abstract ideas.’
The justification is that one cannot
take away from the public what was
already theirs. Thus, Einstein could
not patent his famous E = mc? rela-
tion between mass and energy, and
one cannot patent, for example, the
natural phenomena of the particular
mix of minerals found in the water
at Pine Flats Hot Springs, even if
considerable effort went into the dis-

covery of both.

Perhaps the less intuitive exclu-
sion is the one for abstract ideas.
Typically, that applies to “mental
processes,” or algorithms, and that
is where the exclusion collides with
software.

Software is, of course, a series of
machine-readable instructions to
perform some function. An algo-
rithm is, likewise, a series of steps to
perform a calculation or implement
some kind of data processing. In
other words, software is inherently
an algorithm or, at least, contains al-
gorithms. The issue for patent eligi-
bility then is whether the software is
anything more than just an abstract
idea or algorithm.

The Alice Corp. patents

Alice Corp., an Australian com-
pany, is the assignee of several pat-
ents relating to a computerized
trading platform used for conduct-
ing financial transactions in which
a third party settles obligations be-
tween a first party and a second par-
ty so as to eliminate “counterparty”
or “settlement” risks.*  The patents
included claims to three potential
patent eligible categories: a process
(i.e.,a method for exchanging settle-
ment obligations), a machine (i.e., a
data processing system for exchang-
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ing settlement obligations), and an
article of manufacture (i.e., a com-
puter readable storage medium con-
taining instructions for exchanging
settlement obligations).

Having facially cleared the eli-
gibility requirement by presenting
claims in three categories specified
in the statute, the Federal Circuit’s
analysis focused on the exceptions to
patent eligibility and, specifically, the
abstract idea exception.

The plurality opinion

A panel of 10 judges heard the ar-
guments for patent eligibility in this
case. Of those 10, only five agreed
that all the claims (the process, the
machine, and the article of manu-
facture) were ineligible for patent
protection.’ Two others agreed that
the process claims were ineligible,
but for reasons differing from the
other five judges.® The remaining
three judges dissented. Judge New-
man dissented primarily for policy
reasons arguing that Section 101
should be broadly inclusive and that
the other requirements for patent-
ability (i.e., novelty and obviousness)
should be the determinative factors.”
The remaining two judges® would
have remanded the case back to the
district court for additional findings
relating to the appropriate interpre-
tation of the asserted patent claims
(i.e., for a full claim construction).’

The lead opinion — Three
factors for eligibility

Judge Lourie authored the lead
opinion in which four other judges
joined. In a detailed analysis of Su-
preme Court precedent, the lead opin-
ion distills three factors to consider for
patent eligibility. The “first foremost”
factor is that a patent “should not be
allowed to preempt the fundamental
tools of discovery — those should re-
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Prudence dictates a careful and thoughtful review
of any existing patent portfolios that include
potential “abstract idea” software patents.

main ‘free to all ... and reserved exclu-
sively to none?”® The claims of a pat-
ent should not be “coextensive with a
natural law, natural phenomenon, or
abstract idea; a patent eligible claim
must include one or more substantive
limitations that ... add ‘significantly
more’ to the basic principle, with the
result that the claim covers signifi-
cantly less?"!

Second, “claim drafting strategies
that attempt to circumvent the basic
exceptions to § 101 using, for exam-
ple, highly stylized language, hollow
field-of-use limitations, or the recita-
tion of token post-solution activity
should not be credited”> Instead,
courts should consider the “practical
effect” of the claim with respect to
the purpose of preserving the basic
tools of scientific discovery."

Third, and finally, a “flexible,
claim-by-claim approach that avoids
rigid line drawing” should be imple-
mented. " Because advances in old
technologies and the advent of new
technologies cannot always be fore-
seen, what is required is a “flexible
pragmatic approach that can adapt
and account for unanticipated tech-
nological advances while remaining
true to the core principles of the un-
derlying exceptions” to the statutory
categories."

Conclusions

Given the fractured nature of the
opinion in CLS Bank, it is difficult to
predict the impact on existing and
future software (or business meth-
od) patents. Nevertheless, prudence
dictates a careful and thoughtful re-
view of any existing patent portfo-
lios that include potential “abstract
idea” software patents. Likewise,
any future patent application filings
should be prepared with the princi-
ples espoused in CLS Bank in mind.
In particular, a claim-by-claim analy-
sis should be performed to evaluate
whether a claim is merely “coexten-
sive with an abstract idea” or wheth-
er it includes “significantly more”
substantive limitations beyond the
basic abstract idea.

On the other side of the coin,
companies defending a litigation
over a software or business method
patent, may want to consider a va-
lidity challenge under 35 US.C. §
101 for any claims that are merely
“abstract ideas? Given the outcome
of CLS Bank, the odds appear more-
likely-than-not to succeed for any
such abstract process claims.
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann
Jim Jones
Warren E. Jones
Joel D. Horton

1t AMENDED - Regular Fall Term for 2013

Idaho Falls August 21
Pocatello August 22 and 23
Boise August 27 and 28

Coeur d’Alene September 11 and 12

Moscow September 13
Boise September 27 and 30
Boise November 1,4 and 6
Twin Falls November 6, 7 and 8
Boise December 2,4,5,9and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2013 Fall Term for the Supreme
Court of the State of Idaho, and should be preserved. A formal notice of the
setting of oral argument in each case will be sent to counsel prior to each
term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Sergio A. Gutierrez

Judges
Karen L. Lansing
David W. Gratton

John M. Melanson

2" AMENDED - Regular Fall Term for 2013

Boise August 13, 15, 20, and 22

Boise September 10, 12, 17, and-19

Boise October 8, 10, 17, and 22

Boise November 12, 14, 19, and 21

Boise December 10 and 12
By Order of the Court

Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2013 Fall Term for the Court
of Appeals of the State of Idaho, and should be preserved. A formal notice
of the setting of oral argument in each case will be sent to counsel prior to
each term.

Idaho Supreme Court
Oral Argument for November 2013
Friday, November 1, 2013 — BOISE

8:50 a.m. State v. Samuel Thomas Glenn ..., #39567-2012
10:00 a.m. Cumis Insurance Society v. Wade Massey ..... #40002-2012
11:10 a.m. Zions First National Bank v. Lettunich .......... #34437-2007

Monday, November 4, 2013 — BOISE

8:50 a.m. Alisha Ann Murphy v. State (Petition for Review) ...................
#40483-2012
10:00 a.m. State v. Todd W. Carver #39467-2011
11:10 a.m. Ada County v. Estate of Vernon K. Smith ....... #39355-2011

Wednesday, November 6, 2013 = TWIN FALLS (Twin Falls County
Courthouse

10:00 a.m. State v. John Doe (2012-T0) w.ovvvvveeevveereeeereeeeeennes #40369-2012
11:10 a.m. State v. Robert Cassidy Hansen (Petition for Review) ..........
#40647-2013

Thursday, November 7, 2013 = TWIN FALLS (Twin Falls County
Courthouse

8:50 a.m. Holli Lundahl Telford v. Sandra Copeland ........ #39878-2012
10:00 a.m. Rita Jane Turner v. Robert Arthur Turner ........ #39975-2012
11:10 a.m. American West Enterprises, Inc. v. CNH, LLC #40230-2012
2:00 p.m. IDHW v. Jane Doe (2013-15) (EXPEDITED) ....... #41213-2013

Friday, November 8, 2013 = TWIN FALLS (Twin Falls County
Courthouse

8:50 a.m. Melaleuca, Inc. v. Rick FOeller ..o, #39757-2012
10:00 a.m. Farmers National Bank v. Green River Dairy .. #40101-2012
11:10 a.m. Verdene Page v. McCain Foods, Inc. (Industrial
Commission) #40568-2012

The Idaho Supreme Court will have NO oral arguments
during the month of October.

Idaho Court of Appeals
Oral Argument for October 2013

Tuesday, October 8, 2013 — BOISE
9:00 a.m. State v. Carmouche
10:30 a.m. State v. Bradshaw

Thursday, October 10, 2013 — BOISE

9:00 a.m. State v. Ruggiero #40175-2012
10:30 a.m. State v. Widmyer #39954-2012
1:30 p.m. U.S. Air Conditioning V. Ball ... #40281-2012
Thursday, October 17, 2013 — BOISE

9:00 a.m. State v. Hurles
10:30 a.m. State v. McNeil
1:30 p.m. State v. Knott
Tuesday, October 22, 2013 — BOISE
9:00 a.m. State v. Edghill
10:30 a.m. State v. Juarez

#38554-2011
#39943-2012

#39219-2011
#39881-2012
#40074-2012

#40477-2012
#40135-2012
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION
(Updated 8/1/13)

CIVIL APPEALS
Arbitration
1. Whether Boling is entitled to compel
arbitration against the non-signatory
counter-defendants under the arbitration
clause of the subscription agreement.
Clearwater REI, LLC v. Boling
S.Ct. No. 40809
Supreme Court

Due process

1. Whether the en banc Panel of the
Fourth Judicial District judges erred in rul-
ing the 1994 Panel had employed a “suit-
able process” prior to having entered the
August 12, 1994, order that required the
City of Meridian and Garden City to each

furnish magistrate court facilities.
Ada County v. City of Garden City
S.Ct. No. 40084/40106
Supreme Court

Evidence
1. Whether it was error for the trial court
to fail to consider all relevant evidence
admitted as to fair market value of the
property.
Mountain West Bank v. Tate
S.Ct. No. 40445
Supreme Court

2. Must the peace officer who admin-
istered the driver's breath test provide
the sworn statement required by 1.C. §
18-8002A before the Idaho Department
Transportation can suspend a driver’s li-
cense?
Atwood v. Idaho Transportation Dept.
S.Ct. No. 40441
Court of Appeals
Habeas corpus
1. Did the district court abuse its discre-
tion in finding the Parole Commission had
arational basis for denying parole and dis-
missing the petition for a writ of habeas
corpus?
Burghartv. Carlin
S.Ct. No. 40181
Court of Appeals
Post-conviction relief
1. Did the court err by denying O'Neil’s
motion for appointment of counsel?
O'Neil v. State
S.Ct. No. 40120
Court of Appeals
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2. Did the court err in summarily dismiss-

ing Condon’s petition for post-conviction
relief?

Condon v. State

S.Ct. No. 40346

Court of Appeals

3. Did the court err in summarily dismiss-

ing Schultz’s petition for post-conviction
relief?

Schultzv. State

S.Ct. No. 40353

Court of Appeals

4. Did the court err in summarily dismiss-

ing Tapp’s claim that counsel was inef-

fective for failing to present evidence of

Tapp’s mental capacity in support of his
request for suppression of a confession?

Tapp v. State

S.Ct. No. 40197

Court of Appeals

5. Did the court err in summarily dismiss-

ing Vogel's petition for post-conviction

relief or abuse its discretion in denying

Vogel’s request to retest, at state expense,

the evidence from his underlying convic-
tion?

Vogel v. State

S.Ct. No. 40162

Court of Appeals

Summary judgment

1. Was there a genuine issue of testamen-
tary capacity of the decedent to execute
the August 2010 will such that the court
erred in granting summary judgment in

favor of the proponent of the will?
Taylor v. Taylor
S.Ct. No. 40479
Court of Appeals

2. Did the court err in granting summary

judgment to Cuevas and in finding that an

invalid purchase agreement does not give
rise to a vendee’s lien?

Cuevas v. Barraza

S.Ct. No. 40516

Supreme Court

3. Did the court err when it granted

ConAgra’s motion for summary judgment

based upon a finding that there was no

genuine issue of material fact on the issue
of product defect?

Massey v. ConAgra Foods, Inc.

S.Ct. No. 40504

Supreme Court

4. Where no provision of the Idaho Code
allows ACHD to own the Walk Way that
runs perpendicular to two roadways, did
the district court err in concluding ACHD
owns the Walk Way?
Rowley v. Ada County Highway District
S.Ct. No. 40672
Supreme Court

Termination of parental rights
1. Did the court err in terminating the
parental rights of Jane and John Doe and
finding this was in the best interest of the

children?

Dept. of Health & Welfare v.
John (2013-18)/Jane (2013-19) Doe
S.Ct. No. 41293/41294
Supreme Court

CRIMINAL APPEALS

Due process

1. Was Lay’s right to due process violated
when he was found to be a persistent vio-
lator with respect to the intimidating a
witness conviction when he was provided
no notice of the State’s intent to seek the

enhancement?
Statev. Lay
S.Ct. No. 40159/40160
Court of Appeals

Evidence

1. Was the evidence sufficient to support
Orr’s conviction for resisting and obstruct-
ing a peace officer based on his refusal to

perform field sobriety tests?
Statev. Orr
S.Ct. No. 39161
Court of Appeals
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2. Was there sufficient competent evi-

dence to support the jury’s verdict finding
Ish a persistent violator?

Statev. Ish

S.Ct. No. 39847

Court of Appeals

3. Did the court err in finding testimony

proffered by Ozuna was precluded under

I.R.E. 412 as evidence of the victim’s past
sexual behavior?

Statev. Ozuna, Jr.

S.Ct. No. 40165

Court of Appeals

Mistrial
1. Did the victim’s objected to statement
that she believed she had been drugged
deprive Ghormley of a fair trial on the
charge of rape?
State v. Ghormley
S.Ct. No. 40490
Court of Appeals

Motion to dismiss
1. Did the court err in denying Neal’s mo-
tion to dismiss and in finding there was in-
sufficient evidence to establish probable
cause to believe she possessed metha-
done because it was present in the umbili-
cal cord of her newborn?
State v. Neal
S.Ct. No. 40076
Supreme Court

Pleas
1. Did the court abuse its discretion when
it denied Anderson’s motion to withdraw
his quilty plea?
State v. Anderson
S.Ct. No. 40222
Court of Appeals

Restitution
1. Whether the district court erred in
awarding restitution for the victim’s eco-
nomic losses caused by an injury when
Eddins was convicted of aggravated as-
sault by threat and not aggravated bat-

tery.

Statev. Eddins
S.Ct. No. 39933
Court of Appeals

Search and seizure -
suppression of evidence
1. Did the court err in upholding the war-
rantless entry and search of Howard’s
property and in denying his motion to
suppress?
State v. Howard
S.Ct. No. 40239
Court of Appeals

2. Did the court err in finding the informa-

tion supplied by a confidential informant

was sufficiently reliable to provide reason-

able suspicion for officers to conduct an
investigative stop of Widner’s car?

State v. Widner

S.Ct. No. 39908

Court of Appeals

3. Did the court err in denying Peaslee’s

motion to suppress statements and in

finding he voluntarily waived his Miranda
rights?

State v. Peaslee

S.Ct. No. 39588

Court of Appeals

4. Did the court err in its application of ex-

igent circumstances and in finding entry

into Ward’s residence violated the Fourth
Amendment?

Statev. Ward

S.Ct. No. 40069

Court of Appeals

5. Did the court err in denying Crisp’s mo-

tion to suppress and in finding his stop

was supported by reasonable suspicion
that he was driving under the influence?

Statev. Crisp

S.Ct. No. 40633

Court of Appeals

6. Did the court err in granting Brown's

motion to suppress evidence found in his

vehicle and in finding his detention was
unreasonably extended?

Statev. Brown

S.Ct. No. 40171

Court of Appeals

7. Did the court err in denying Matthews'

motion to suppress and in finding his de-

tention was not illegally extended for a K9
unit to arrive?

State v. Matthews

S.Ct. No. 40530

Court of Appeals

8. Whether the information provided by

the Cl was sufficient to give officers rea-

sonable suspicion to justify the investiga-
tive stop of Stewart’s vehicle.

Statev. Stewart

S.Ct. No. 39887

Court of Appeals

9. Did the court err in denying Shaw’s mo-
tion to suppress and in finding the search
of her vehicle was justified by probable
cause to believe it contained contraband.
Statev. Shaw

S.Ct. No.40195

Court of Appeals

Sentence review
1. Did the court err by not sua sponte or-
dering a psychological evaluation pursu-
ant to I1.C. § 19-2522 before sentencing

Bolan?

Statev. Bolan
S.Ct. No. 40458
Court of Appeals

Statutory interpretation

1. Did the court err by denying Dugan’s
motion to dismiss a charge of injury to a
jail because a patrol vehicle does not con-

stitute a “place of confinement”?
State v. Dugan
S.Ct. No. 40291
Court of Appeals

2. Did the court err in finding AM-2201, a

synthetic THC, was a controlled substance

under Schedule | of the Idaho Uniform

Controlled Substances Act as it existed at
the time of Mendel’s crime?

State v. Mendel

S.Ct. No. 40416

Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867
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Participating in a Mediation — A Guide for Attorneys

Deborah A. Ferguson

fter preparing your cli-

ent for mediation comes

time to execute the plan.

You have developed

your client’s case. One
of the primary purposes of mediat-
ing is to provide your client with a
meaningful and intelligent choice
between continuing to litigate or a
settlement the parties develop and
agree upon. Now it’s time to see that
your client’s case gets the consider-
ation it is due.

Educate and communicate
with your mediator

Before mediation takes place,
provide the mediator with a confi-
dential settlement, memorandum
or position paper outlining your
case, along with a copy of the com-
plaint, important briefs, and perhaps
relevant portions of deposition testi-
mony. Generally, include a clear suc-
cinct statement of the facts and law,
as well as your position on damage
and remedy issues. Summarize settle-
ment attempts to
date, and options
for settlement.
Discuss what you
perceive as the
opposing  party’s
vulnerabilities. If
you have a client
with unrealistic ex-
pectations, say so. Likewise, if other
pressures are weighing on the cli-
ent’s position, such as health con-
cerns, family issues or lack of funds,
let the mediator know. The mediator
can keep these matters confidential,
but at the same time put these reali-
ties into their calculus, to obtain a
better outcome for your client. This
memorandum can be a very useful
tool for the mediator as it provides
an opportunity to educate the me-
diator about the details and realities
that surround your case.
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The real negotiations between the parties will not take place
until both parties have had the opportunity to fully
vent their concerns to the mediator.

Editor's note: This is the final
article in a three part series in The
Advocate. Part |,“The Eight Benefits of
Mediation” appeared in the October
2012 edition, and Part Il, How to
Prepare Your Client for Mediation”was
published in January, 2013.

On the issue of confidentiality,
the mediator should provide counsel
with a mediation agreement, which
spells out the ground rules of the
mediation, as well as the strict confi-
dentiality that applies to the process.
All counsel, as well as the mediator
should sign this agreement, before
the substantive process is underway.

It is also an excellent idea to pre-
pare a list of the most compelling, as
well as the more marginal reasons
that support your position, as well
as potential settlement options. This
piece of the mediation mosaic isn’t
necessarily a part of your settlement
memorandum. Rather, it provides
you with an effective communica-
tion tool, when you are in the heat
of negotiation. With this list, you can
feel more confident that the media-
tor understands every available rea-
son to engage the other side to fur-
ther compromise, and ensures that
your client’s full range of interests
are in the mix.

Mediation day

Show up on time and be ready to
engage with your client. An initial
joint session can be helpful, even for
those who don’t want to engage in
a traditional joint session during the
course of the mediation. It allows
both parties to simultaneously listen
to the mediator’s initial welcom-
ing comments and ground rules.
Clients find it reassuring to see the
participants gathered together as
planned and devoting the day to this
common purpose.

That being said, it can be a good
idea for the mediator to stagger the
parties’ arrival if a particular party is
going to need a lot of time and at-
tention from the mediator in the
first caucus session. The real nego-
tiations between the parties will not
take place until both parties have
had the opportunity to fully vent
their concerns to the mediator. It
also prevents the other party and
counsel from spending hours alone
in a conference room, waiting to be-
gin their initial caucus session. Ca-
veat: typically both parties arrive at
the mediation at the same time. The
unorthodox approach of staggering
the beginning of a mediation must
be fully disclosed and agreed upon
in advance. It is also imperative the
party second to arrive be prompt
and ready to engage, so the media-
tion does not stall.



Ask your client to turn off all de-
vices in opening session and caucus-
es with the mediator, while you are
shutting off yours. It will allow you
to use your time in the mediation
more effectively. Stay alert to new in-
formation. Often much more can be
learned in the course of a day’s me-
diation than in the formal discovery
process. You might find you received
correct answers to your discovery
requests, but asked the wrong ques-
tions.

Be productive when the mediator
is in private caucus with the other
side. Discuss what occurred in your
most recent caucus and what the me-
diator is telling you about the other
party’s position. Continue to exam-
ine your BATNA (best alternative to
a negotiated agreement) after each
caucus and brainstorm about what
might move the mediation process
forward.

Four negotiation points
to keep in mind

The following four points are
helpful in all negotiations, during
the course of a formal mediation
and in everyday life:

1. Learn and appreciate your own
ability and your case’s strengths;

2. Realize — or at least entertain the
possibility — that you and your cli-
ent may not know what the other
parties want.

3. Consider whether the other par-
ties actually know your case’s weak-
nesses. Other parties often think
their case is more transparent than
it, in fact, is; and

4. Rather than focus on “the bottom
line,” be willing to think creatively.

There is often common ground
that a mediator can explore when
the parties become entrenched, but
counsel must be willing to enter-
tain the possibility of viewing the
situation through a new lens. If you
keep the above points in mind, you

and your client will mediate from a
foundation designed for a successful
outcome.

The negotiation process

Spend your private caucus time
wisely. Provide the mediator with
factual and legal information to real-
ity-test the other party’s expectations.
Likewise, use the mediator to reality-
test your own client’s expectations,
and to explore viable settlement op-
tions with your client. Listen to the
mediator for clues about the needs
and interests of the other side, and
continue to ask the mediator ques-
tions for more information about
the opposing side’s position. Use the
mediator to present your proposals,
which you can request be attributed
to the mediator, rather than you, if
you prefer strategically not to own
the proposals. If the mediation hits
a wall, discern from the mediator
whether this is an impasse that will
take time to work out or if the par-
ties are, in fact, intractable. An effec-
tive mediator will be persistent and
can see opportunities you may not,
so be patient. Mediation can be very
effective, but it is rarely short or lin-
ear. Do not rush the process.

A negotiated agreement

If an agreement has been reached,
put it in writing immediately. Some-
times this is not practical. If not,draw
up at least bullet points that outline
the agreement and how it will be
structured. Each attorney should
read and sign it. At a minimum, in-
clude the date of the mediation, the
parties and counsel present and the
basic points agreed upon. Decide
who is drafting the final agreement,
and when it will be circulated for re-
view.

If the mediation ends without a
settlement, despite the preparation
and involvement of counsel and the
parties, try to reach an agreement
on the reason for the impasse. Seek

Use the mediator to present
your proposals, which you can
request be attributed to the
mediator, rather than you,
if you prefer strategically
not to own the proposals.

an agreement to structure a method
to deal with the problem and move
forward. For example, if the impasse
is the result of a lack of sufficient
factual information, agree to a finite
amount of discovery to target the is-
sue of contention. If the dispute is a
matter of law, decide if you can file a
discrete motion, putting the legal is-
sue before the court for a ruling.

But deal or no deal, a good me-
diation will help counsel know
more about the case and the parties,
so that resolution can ultimately
be reached. Remember settlement
is not an alternative to litigation.
Rather, it is its normal outcome. By
applying the principles within this
article and those outlined in its com-
panion pieces, mediation will be an
effective, efficient approach for you
and your client.

About the Author

Deborah A. Ferguson is the prin-
cipal of Ferguson Law & Mediation and
specializes in mediation and civil litiga-
tion. She has extenstve advanced train-
ing in effective mediation, including the
Straus Institute for Dispute Resolution,
at Pepperdine University School of Law,
and over 27 years of complex civil lit-
gation and trial experience. Ms. Fergu-
son served as the President of the Idaho
State Bar in 2011. She can be reached
at 208-484-2253 or d@fergusonlawme-
diation.com.
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Conflicts of Interest: Challenges in the 21t Century

Gerald T. Husch
Andrea J. Rosholt

s lawyers, we are trained

to resolve the conflicts

our clients bring to us.

But how apt are we to

identify and resolve con-
flicts created by the attorney-client
relationship itself? When does that
sacred relationship begin? How do
technology and globalization affect
our responsibilities under the Ida-
ho Rules of Professional Conduct
(LR.PC.) relating to conflicts of
interest? What do we lawyers need
to do in a society where every pro-
spective client’s access to counsel is
almost instantaneous, larger clients
are hiring multiple law firms for dif-
ferent types of legal services, and in-
dividual lawyers are more mobile in
their careers? With these questions
in mind, it is increasingly imperative
that lawyers be able to identify and
address potential conflict issues as
they arise. The failure to do so could
result in the lawyer or his or her law
firm being disqualified from chosen
representation, fired, disciplined, or
worse. Let’s test your knowledge
and see how you fare.

Test your knowledge

1. Your firm’s website does not spe-
cifically request or invite visitors
to submit information concerning
the possibility of forming a client-
lawyer relationship with respect to a
matter. In fact, the website contains
a warning that merely sending an
e-mail to the firm does not estab-
lish an attorney-client relationship.
A website visitor sends the firm an
e-mail asking the firm to represent
her in a malpractice case (against a
hospital you represent). The e-mail
includes information that is signifi-
cantly harmful to her case and that
she deems confidential. Without
discussing the matter with the web-
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What do we lawyers need to do in a society where
every prospective client’s access to counsel is almost
instantaneous, larger clients are hiring multiple law firms
for different types of legal services, and individual
lawyers are more mobile in their careers?

site visitor, you send her an e-mail
on behalf of the firm declining to
represent her. After the website visi-
tor sues the hospital, you accept the
defense of the hospital against her
claim.

Ethical? OYes ONo [OMaybe

2. A man who intends to file a law-
suit wants to disqualify prominent
local attorneys from representing
any of the defendants, so he holds
himself out as a prospective client
to you and shares his confidential
information with you. You decline
to represent the man. However, after
you learn that the man had contact-
ed several other lawyers in the same
fashion, you accept the defense of
the primary defendant.

Ethical? OYes ONo [O Maybe

3. Your client asks you to serve on its
board of directors. Without a sec-
ond thought, you accept.

Ethical? Probably O Probably Not

4.You represent Mr. Smith in a small
real estate matter. Your partner an-
nounces that Global, a large manu-
facturer, has asked the firm to defend
the company in a class action. The
representation will be very lucrative
to the firm. However, your part-
ner informs you that Mr. Smith is a
named plaintiff in the class action
and suggests that you find another
attorney to represent Mr. Smith so
that the firm can undertake repre-

sentation of Global. You agree to do
s0.

Ethical? Probably O Probably Not

5. Consider a variant to Ques-
tion No. 4. In this scenario, both
Mr. Smith and Global are active, cur-
rent clients of the firm. You current-
ly represent Mr. Smith in a small real
estate matter. Your colleague is pres-
ently defending Global, your firm’s
largest client, in a class action. When
your partner receives an amended
complaint naming Mr. Smith as a
plaintiff in the class action, your
partner suggests that you should
find another attorney to represent
Mr. Smith rather than risk losing the
firm’s largest client, and you agree.

Ethical? OYes O No [O Maybe

6. You represent plaintift Jones in a
personal injury lawsuit. The defen-
dant has hired Dr. X to serve as de-
fendant’s expert witness. Dr. X is a
current firm client in an unrelated
real estate matter. During your rep-
resentation of plaintiff Jones you
will be required to cross-examine
Dr. X at trial. May you do so?

Ethical? OYes ONo [O Maybe

7. Several years ago a large corpo-
ration with worldwide operations
hired your firm to act as employ-
ment law counsel in Idaho. The
corporation has its own legal depart-
ment headed by its general counsel,
who has frequently retained outside



counsel to represent the corporation
in a wide range of matters.

While you are representing the
corporation in several employment
matters, the corporation sues one of
your firm’s current IP clients in an
IP matter that is unrelated to your
representation of the corporation.
Your firm then undertakes the de-
fense of the IP client in the litigation
because, at the outset of your rep-
resentation of the corporation, the
corporation had signed your firm’s
standard engagement letter that con-
tained a waiver of future conflicts of
interest. The corporation insists you
withdraw from the defense of the
firm’s IP client, but your firm choos-
es to terminate its attorney-client
relationship with the corporation
rather than the IP client.

Ethical? OYes ONo [O Maybe

8. A large selfinsured company re-
tains you to defend the company
and its employee, at the company’s
expense, in a wrongful death ac-
tion in which the plaintiff’s claims
against the company are based solely
on a theory of respondeat superior.
During the course of discussing the
case with you, the employee tells you
facts indicating that the employee
might have been acting outside the
course and scope of his employment
at the time of the accident that gave
rise to the lawsuit. The employee dis-
closed the facts to you with the rea-
sonable belief that he was doing so
in the course of an attorney-client re-
lationship and without understand-
ing the implications of the facts.
You do not disclose the facts to the
company because you believe what
the employee told you is a confiden-
tial attorney-client communication.
However, you continue to represent
both parties in the litigation.

Ethical? OYes ONo O Maybe

As a general rule, a lawyer who has had discussions with
a prospective client may not use or reveal information learned
in the consultation. I.R.P.C. 1.18(b).

The lawyer website
spammer (Question No. 1)

The answer to this question is
“yes” “A person who discusses with
a lawyer the possibility of forming
a clientlawyer relationship with
respect to a matter is a prospec-
tive client? LR.P.C. 1.18(a). As a
general rule, a lawyer who has had
discussions with a prospective cli-
ent may not use or reveal informa-
tion learned in the consultation.
I.LR.PC. 1.18(b). In addition, that
lawyer may not represent an adverse
client in the same or a substantially
related matter if the information the
lawyer received from the prospective
client could be significantly harmful
to that person in that matter, absent
the parties’ informed consent con-
firmed in writing. LR.P.C. 1.18(c),
(d). However, a person who unilat-
erally communicates information to
a lawyer, without any reasonable ex-
pectation that the lawyer is willing
to discuss the possibility of forming
an attorney-client relationship, is
not a “prospective client” within the
meaning of Rule 1.18. 1.R.P.C. 1.18,
cmt. [2].

Practice Tip: ABA Formal Opin-
ion 10-457 (Lawyer Websites) indi-
cates that a lawyer may effectively
limit, condition, or disclaim an obli-
gation to a website reader by includ-
ing cautionary language or warnings
on the website to avoid a misunder-
standing by the website visitor that

“(1) a client-lawyer relationship has
been created; (2) the visitor’s infor-
mation will be kept confidential;
(3) legal advice has been given; or
(4) the lawyer will be prevented
from representing an adverse party”
Id., pp. 5-6 (footnotes omitted).

The would-be prospective
client (Question No. 2)

The answer to this question is
“maybe” Rule 1.18(a) defines a
“prospective client” as a person who
discusses with a lawyer the possi-
bility of forming a client-lawyer re-
lationship with respect to a matter.
Rule 1.18(b) generally requires a
lawyer not to use or reveal informa-
tion learned in a consultation with a
prospective client. Rule 1.18(c) gen-
erally disqualifies the lawyer who
has learned such information (and
the lawyer’s firm) from represent-
ing a client with interests materially
adverse to those of the prospective
client if the lawyer received infor-
mation from the prospective client
that could be significantly harmful
to that person in the matter. How-
ever, “a person who purports to be
a prospective client and who com-
municates with a number of lawyers
with the intent to prevent other par-
ties from retaining them in the same
matter should have no reasonable
expectation of confidentiality or that
the lawyer would refrain from an ad-
verse representation” ABA Formal
Op. 10-457 (Lawyer Websites), p. §
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(footnote omitted) (citing Virginia
Legal Eth. Op. 1794 (2004), and
Ass’n of the Bar of the City of New
York Committee on Prof’l and Jud.
Eth. Formal Op. 2001-1 (2001)).

The dual role as the client’s counsel
and director (Question No. 3)

The answer to this question is
“probably not” Before a lawyer be-
comes a member of a client’s board
of directors, the lawyer should take
reasonable steps to be sure that the
organization’s executives and other
board members understand the ethi-
cal and practical pitfalls, such as po-
tential conflicts, possible threats to
the attorney-client privilege and the
risk that the lawyer may be required
to recuse himself or herself as a di-
rector or withdraw as counsel for the
organization. ABA Formal Op. 98-
410 (Lawyer Serving as Director of
Client Corporation), p. 4. Conflicts
can arise under many circumstances,
such as when the lawyer-director is
asked to give an opinion to the or-
ganization on the legality of prior
board action in which the lawyer-di-
rector participated as a director. Id.,
pp- 9-10. Because the lawyer-director
typically provides both business and
legal advice, the lawyer’s presence on
the board increases the risk that the
organization will lose the attorney-
client privilege even for purely legal
advice. Id., pp. 5-6. In the event of
a conflict between the organization
and its directors, the lawyer-direc-
tor’s law firm may be precluded
from representing the organization.
Id., p. 11. See generally 1.R.P.C. 1.7,
cmt. [35].

Practice Tip: A lawyer contem-
plating service on a client’s board
of directors should also consider:
(1) whether the lawyer’s professional
liability insurance policy provides
coverage when the lawyer is acting
as a director rather than solely as an
attorney; (2) whether the client has a
D&O liability insurance policy, the
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An attempt to avoid the prohibitions of I.R.P.C. 1.7(a)(1) — by
withdrawing from the representation of Mr. Smith, thus transforming
Mr. Smith into a former client, and applying the less stringent conflict

analysis of L.R.P.C. 1.9 — will likely violate the so-called “Hot Potato” rule.

policy limits and whether the poli-
cy provides coverage for a lawyer-
director’s actions in providing legal
advice; and (3) whether the organi-
zation’s by-laws require the organi-
zation to defend and indemnify its
directors to the maximum extent
permitted by applicable law, such
as Idaho Code Section 30-1-851. See
ABA Formal Op. 98-410, p. 3 n.4.

The hot potato rule
(Question No. 4)

The answer to this question is
“probably not” LR.P.C. 1.7(a)(1)
prohibits a lawyer from undertak
ing a representation that will be
directly adverse to a current client.
LR.PC. 1.10(a) imputes the conflict
to all other lawyers in the lawyer’s
firm. An attempt to avoid the pro-
hibitions of I.LR.P.C. 1.7(a)(1) — by
withdrawing from the representa-
tion of Mr. Smith, thus transforming
Mr. Smith into a former client, and
applying the less stringent conflict
analysis of LR.P.C. 1.9 — will likely
violate the so-called “Hot Potato”
rule. Although no Idaho appellate
court has addressed application of
the Hot Potato rule, a majority of the
courts that have addressed the issue
have adopted the holding of Picker
International, Inc. v. Varian Associates,
Inc., 670 E. Supp. 1363, 1365 (N.D.
Ohio 1987), aff d, 869 F.2d 578 (Fed.
Cir. 1989), that “[a] firm may not
drop a client like a hot potato, espe-
cially if it is in order to keep happy a

far more lucrative client” The conse-
quences of violating the Hot Potato
rule may include disqualification,
sanctions or worse.

The “thrust upon” exception to the
hot potato rule (Question No. 5)

The answer to this question is
“maybe” The addition of Mr. Smith
as a plaintiff in the class action cre-
ates a direct conflict of interest under
Rule 1.7(a)(1). Without an excep-
tion to the general rule, the law firm
would be required to either obtain
the informed consent from both af
fected clients or withdraw from the
representation of the conflicting
representation — here the represen-
tation of Global. See L.R.PC. 1.7,
cmt. [4]. However, where a conflict
of interest arises through no fault of
the lawyer and is otherwise “unfore-
seen;” a lawyer may have the option
to withdraw from one of the repre-
sentations in order to avoid the con-
flict. See LR.P.C.1.7,cmt.[5]. Com-
ment 5 provides:

Unforeseeable developments, such
as changes in corporate and other
organizational affiliations or the
addition or realignment of par-
ties in litigation, might create
conflicts in the midst of a repre-
sentation, as when a company
sued by the lawyer on behalf of
one client is bought by another
client represented by the lawyer in
an unrelated matter. Depending



on the circumstances, the lawyer
may have the option to withdraw
from one of the representations in
order to avoid the conflict. . ..

Id. (emphasis added). Comment § is
an iteration of the so-called “thrust
upon” exception to the Hot Potato
rule. As noted in Board of Regents
of the University of Nebraska v. BASF
Corp., 2006 WL 2385363, at 10, “[t]
he ‘thrust upon’ exception applies
when unforeseeable developments
cause two current clients to become
directly adverse” However, a deter-
mination of whether a conflict can
be cured by withdrawal from the
representation of one client pur-
suant to L.LR.P.C. 1.7 must also be
analyzed under LR.P.C. 1.16. Un-
der LR.P.C. 1.16, a lawyer generally
may not withdraw from represent-
ing a client unless withdrawal can
be accomplished “without material
adverse effect on the interests of the
client? See LR.P.C.1.16 (b)(1).

The client as an adverse
witness (Question No. 6)

The answer to this question
is “maybe”  Comment [6] to
LR.P.C. 1.7 provides that “a directly
adverse conflict may arise when a
lawyer is required to cross-examine
a client who appears as a witness in
a lawsuit involving another client, as
when the testimony will be damag-
ing to the client who is represented
in the lawsuit” (Emphasis add-
ed.) ABA Formal Opinion 92-367
(Oct. 16, 1992) (Lawyer Examining
a Client as an Adverse Witness, or
Conducting Third Party Discovery
of the Client), states:

A lawyer who in the course of
representing a client examines an-
other client as an adverse witness
in a matter unrelated to the law-
yer’s representation of the other
client, or conducts third party dis-
covery of the client in such a mat-
ter, will likely face a conflict that
is disqualifying in the absence of

I.R.P.C. 1.7(b) permits a lawyer to sue a current client
under certain conditions if each affected client gives
its informed consent, confirmed in writing.

appropriate client consent. Any
such disqualification will also be
imputed to other lawyers in the
lawyer’s firm.

As comment [6] to LR.P.C. 1.7
suggests, a conflict “may” exist in the
above referenced scenario. Prior to
trial the lawyer should identify the
potential problem, analyze the inter-
ests of both plaintiff and Dr. X, and
determine whether there exists a sig-
nificant risk that the lawyer’s repre-
sentation of either will be materially
limited under the circumstances. If a
conflict exists, the lawyer may contin-
ue to represent both plaintiff Jones
and cross-examine Dr. X if each gives
his informed consent, confirmed in
writing. See LR.P.C.1.7(b).

Advance conflict waivers
(Question No. 7)

The answer to this question is
“yes” Asageneral rule,.LR.P.C.1.7(a)
prohibits a lawyer from undertaking
a representation that would consti-
tute a concurrent conflict of interest.
A concurrent conflict of interest ex-
ists if the representation of one client
will be directly adverse to another
client. L.LR.PC. 1.7(a)(1). However,
LR.PC. 1.7(b) permits a lawyer to
represent one client who is directly
adverse to another current client un-
der certain conditions, if each affect-
ed client gives its informed consent,
confirmed in writing. “Informed
consent’ denotes the agreement by a
person to a proposed course of con-

duct after the lawyer has communi-
cated adequate information and ex-
planation about the material risks of
and reasonably available alternatives
to the proposed course of conduct?
L.R.P.C. 1.0(e).

In Galderma Laboratories, L.P.
v. Actavis Mid Atlantic LLC, —
ESupp.2d -, 2013 WL 655053
(N.D. Tex. 2013), upon which this
hypothetical question is based, the
court held that the corporation gave
informed consent when it agreed to
a general, open-ended waiver of fu-
ture conflicts of interest, because the
corporation was a sophisticated cli-
ent represented by in-house counsel.
In that case, the firm’s engagement
letter stated:

We understand and agree that this
is not an exclusive agreement, and
you are free to retain any other
counsel of your choosing. We rec-
ognize that we shall be disquali-
fied from representing any other
client with interest materially and
directly adverse to yours (i) in any
matter which is substantially re-
lated to our representation of you
and (ii) with respect to any matter
where there is a reasonable prob-
ability that confidential informa-
tion you furnished to us could be
used to your disadvantage. You
understand and agree that, with
those exceptions, we are free to
represent other clients, including
clients whose interests may con-
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flict with yours in litigation, busi-
ness transactions, or other legal
matters. You agree that our repre-
senting you in this matter will not
prevent or disqualify us from rep-
resenting clients adverse to you in
other matters and that you con-
sent in advance to our undertak-
ing such adverse representations.

Galderma, 2013 WL 655053 at * 1.
The court ruled that the general,
open-ended waiver of future con-
flicts in the firm’s engagement let-
ter with the corporation met the re-
quirements for an informed consent
because: (1) the waiver contained
an agreement to a proposed course
of conduct regarding the firm’s rep-
resentation of other clients whose
interests conflicted with the corpo-
ration; (2) the agreement was made
after the firm had communicated
adequate information and explana-
tion about the material risks, i.e., the
risk that the firm would advocate
for another client directly adverse
to the corporation; and (3) the firm
had proposed reasonably available
alternatives to the proposed course
of conduct, i.e., that the corporation
hire other counsel.

Multiparty representation
(Question No. 8)

The answer to this question is
“no” “A lawyer representing an or-
ganization may also represent any
of its directors, officers, employees,
members, shareholders or other
constituents, subject to the provi-
sions of Rule 1.7” regarding conflicts
of interest involving current clients.
LR.PC. 1.13(g). However, Comment
[29] to Rule 1.7 cautions that “[i]n con-
sidering whether to represent multiple
clients in the same matter, a lawyer
should be mindful that if the com-
mon representation fails because the
potentially adverse interests cannot
be reconciled, the result can be ad-
ditional cost, embarrassment and re-
crimination”

Both the company and the em-
ployee in Question No. 8 are the law-
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When a lawyer represents multiple clients, I.R.P.C. 1.6(a)
prohibits the lawyer from revealing information relating
to the representation of one client to anyone else,
including another client, unless: ...

yer’s clients. When a lawyer repre-
sents multiple clients, .LR.P.C. 1.6(a)
prohibits the lawyer from revealing
information relating to the represen-
tation of one client to anyone else,
including another client, unless: ...
(a) the client gives informed con-
sent; (b) the disclosure is impliedly
authorized in order to carry out the
representation; or (c) one of the ex-
ceptions in LR.PC. 1.6(b) applies.
Note that Rule 1.6(a) forbids the
lawyer from revealing “information
relating to the representation,” not
simply information that is protect-
ed by the attorney-client privilege.
LR.P.C.1.6,cmt. [4].

On the other hand, LR.P.C. 1.4(b)
requires the lawyer to provide infor-
mation to each client “to the extent
reasonably necessary to permit the
client to make informed decisions
regarding the representation”

In this hypothetical, the lawyer’s
obligation to disclose the scope-
of-employment information to the
company under Rule 1.4(b) will
conflict with the lawyer’s obligation
to preserve the confidentiality of in-
formation related to the lawyer’s rep-
resentation of the employee under
LR.PC. 1.6, absent the employee’s
informed consent, implied author-
ity or an applicable exception. Any
advance conflict waiver to which the
employee might have agreed would
probably be unenforceable, and the
employee would likely refuse to give
“informed consent” to disclose the

scope-of-employment  information
to the company, after an explanation
of the material risks of disclosure of
that information to the company
as required by LR.P.C. 1.6(a) and
1.0(e). Furthermore, the employee
may not be presumed to have autho-
rized the disclosure of information
to the company. Thus, unless the
disclosure is permitted under one of
the exceptions in L.R.P.C. 1.6(b), the
employee and the company would
be directly adverse to each other
and Rule 1.16(a) would prohibit the
lawyer from continuing to represent
both parties because such continued
joint representation would violate
LR.PC.1.7.

If the lawyer cannot disclose
the information to the company,
Rule 1.16(a) requires the lawyer to
withdraw from the representation
of the company because withhold-
ing the information from the com-
pany would be a violation of the
lawyer’s disclosure obligation un-
der Rule 1.4(b). Whether the law-
yer must withdraw from the repre-
sentation of the employee must be
determined separately, based upon
both the lawyer’s ability to comply
with his duties to the company as a
former client and the lawyer’s abil-
ity to represent the employee ad-
equately. See LLR.P.C. 1.7, cmt. [4];
LR.PC. 1.9. See generally ABA For-
mal Op. No. 08-450 (Confidentiality
When Lawyer Represents Multiple
Clients in the Same or Related Mat-



ters). However, as Comment [29] to
Rule 1.7 states, “[o]rdinarily, the law-
yer will be forced to withdraw from
representing all of the clients if the
common representation fails?

Practice Tip: The potential for
cost savings often motivates pro-
spective clients to consider the joint
retention of a single attorney in a
single matter. As noted above, the
lawyer must carefully assess the pos-
sibility of a future conflict of inter-
ests between the clients. In addition,
at the outset of the first consultation
with any such prospective joint cli-
ents, the lawyer should advise each
client that: (a) any information re-
garding the representation that one
client provides to the attorney will
be shared with the other client(s);
(b) the lawyer will be required to
withdraw if one client decides that
some information relevant to the
representation should be kept from
the other(s); and (c) the prevailing
rule is that, as between commonly
represented clients, the attorney-cli-
ent privilege does not attach to their
communications with the lawyer,
so that in the event of future litiga-
tion between the clients, the privi-
lege will not protect any such com-
munications. See LR.PC., 1.7 cmt.
[29],[30] and [31]. In addition, the
lawyer should include provisions
regarding conflicts of interest, shar-
ing of confidential information and
withdrawal from the representation,
in the engagement letter.

The potential for cost savings often motivates prospective clients
to consider the joint retention of a single attorney in a single matter.
As noted above, the lawyer must carefully assess the possibility
of a future conflict of interests between the clients.

We hope you enjoyed the test!
How did you fare? If you had 7-8
correct answers, you could become
Bar Counsel! If you had 5-6 cor-
rect, you're pretty good. If you had
3-4 correct, you might want to read
the LR.P.C. If you had 0-2 correct,
we urge you to join the ISB’s Profes-
sionalism & Ethics Section!
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The Common Fund Doctrine and the Perils of “Guidance”

Wm. “Breck” Seiniger, Jr.

pinions sometimes go
beyond the facts of a
case to include dicta of-
fered as guidance. Such
“guidance” can do more
to confuse the law than to clarify
it, particularly when it attempts to
forecast the application of equitable
principles to an incomplete hypo-
thetical fact pattern.

A case in point is Seiniger Law Of-
fice, P.A. v. N. Pac. Ins. Co., 145 Idaho
241,178 P.3d 606 (2008). The recur-
ring fact pattern presented in Sezni-
ger involves an automobile accident,
first party no-fault medical payment
(“Med Pay”) benefits, and the in-
terplay between the equitable prin-
ciples of Med Pay subrogation, the
Common Fund Doctrine, and Inter-
company Arbitration Agreements.
Automobile insurers have come to
rely upon certain dicta in Serniger
to refuse to pay their pro rata share
of an insured’s costs and attorney’s
fees while at the same time accept-
ing the benefit of the efforts of the
insured in litigating the underlying
tort claims to a favorable resolution.
This article analyzes the issue and
provides a practical solution to pro-
tect your client’s rights.

Med Pay subrogation claims

When an individual is injured
in an automobile accident, the indi-
vidual’s own surety (insurance com-
pany) often pays for the individual’s
medical treatment. That surety thus
has a Med Pay subrogation claim
if the individual recovers damages
related to the accident based upon
either a common law right of sub-
rogation under equitable principles,
or contract (depending on the pol-
icy involved), or both. Subrogation
rights are derivative and governed
by the single action rule.! At com-
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Automobile insurers have come to rely upon certain dicta
in Seiniger to refuse to pay their pro rata share of an insured’s costs
and attorney’s fees while at the same time accepting the benefit
of the efforts of the insured in litigating the underlying tort claims
to a favorable resolution.

“[We] must be ever on our guard,
lest we erect our prejudices into legal
principles.”

Louis D. Brandeis

mon law, a plaintift’s surety has no
independent right of action against
a tortfeasor’s surety.” The insurer’s
subrogation claim is derived from
and dependent upon successful
prosecution of the insured’s claim.?

The Common Fund Doctrine

The Common Fund Doctrine is
an equitable exception to the general
rule that each party bears his or her
own attorney’s fees requiring parties
who benefit from the efforts of coun-
sel in creating, preserving, protect-
ing, or recovering a common fund
to pay for their fair share of the work
required to bring about that ben-
efit.* The doctrine’s broad purpose
is to recapture unjust enrichment.’
In the context of Med Pay subroga-
tion actions, an insurer that does not
assist in the insured’s collection of
damages from a third party must pay
its share of the costs and expenses in-
curred in obtaining the recovery, in-
cluding attorney’s fees. However, if
the insurer employs its own counsel

and actively participates in the ac-
tion against the third party, it cannot
be compelled to contribute to the
insured’s attorney’s fees.®

The Common Fund Doctrine
had been well established in the
State of Idaho in the cases of Cedar-
holm,” Miner,® Wensman,? and Bo/l.1°
In Cedarbolm, the Idaho Supreme
Court held that when a plaintiff
in an automobile collision case in-
curred fees and expenses in litigation
to recover damages, the plaintift’s
surety was entitled to a portion of
the damages equal to the payments
it made on behalf of the plaintiff less
the costs and reasonable fees attrib-
utable to that share."

In Wensman, the Court said that
the insurance company could not
avoid paying its pro rata share of fees
and costs by simply notifying the in-
sured that the company did not need
or want the services of the insured
or the insured’s attorney.”? Instead,
the Court held that upon receiving
notice of the insured’s intention to
proceed, the insurance company
must make an election between: (1)
participation in the action and pay-
ment of its own fees and costs; or, (2)
in the event the insured recovered
funds on behalf of plaintiff’s surety,
then payment of a proportionate



share of the attorney’s fees and costs
out of the plaintiff’s surety’s share of
the recovery."

In Boll, the Idaho Supreme Court
explained that the application of the
Common Fund Doctrine is triggered
when the efforts of the insured result
in an actual benefit to the plaintiff’s
surety without regard as to whether
the insurance company had done or
was doing anything outside of the
litigation to preserve, protect or pur-
sue its subrogation right.'

Intercompany arbitration

In small cases, a plaintiff’s surety
will not hire its own counsel to ap-
pear in the underlying tort action
because its Med Pay subrogation
claim is too small to justify the ex-
pense. Rather than appear in the ac-
tion, a plaintift’s surety will submit
an unliquidated/disputed subroga-
tion claim against the tortfeasor’s
surety to Intercompany Arbitration.
The plaintiff’s surety will usually de-
fer any effort to resolve the arbitra-
tion until the plaintiff has resolved
her underlying claim against the
tortfeasor. The net result is often
that the plaintiff’s surety receives a
check for the entire amount of its
unliquidated/disputed subrogation
claim without having to hire an at-
torney, share in any costs, or risk an
adverse outcome in Intercompany
Arbitration.

The factual background of Seiniger

Seiniger arose from an automo-
bile collision and subsequent settle-
ment. Vivian Jenkins settled her
claim at mediation with the negli-
gent driver’s (“tortfeasor’s”) surety,
Farm Bureau, after protracted litiga-
tion. As is common, the plaintiff’s
surety, North Pacific, advised the
plaintiff that it was going to collect
its subrogation interest through In-
tercompany Arbitration. As in the

The question on appeal in Seiniger was whether an insurance company
is obligated, as a matter of law, by the Common Fund Doctrine
to pay a pro rata share of costs and attorney’s fees under a limited,
yet consistently recurring, fact pattern.

vast majority of cases, North Pacific
and Farm Bureau agreed to a series
of “deferrals” of the arbitration hear-
ing until Ms. Jenkins’ case against
the tortfeasor was settled.

Although Farm Bureau was aware
that North Pacific’s Med Pay subro-
gation claim was pending in Inter-
company Arbitration, it nevertheless
insisted that North Pacific’s disputed
$5,000 subrogation claim be includ-
ed in the gross amount of the settle-
ment and that Ms. Jenkins agree to
indemnify Farm Bureau against any
liability to North Pacific. Because
Ms. Jenkins would have had to forego
a favorable settlement if she declined
these conditions, she accepted them.
After Ms. Jenkins signed documents
reflecting this agreement, Farm Bu-
reau sent a check for $5,000 directly
to North Pacific, which it accepted.

North Pacific declined to pay its
pro rata share of costs and attorney’s
fees,'s despite clear contractual lan-
guage in Ms. Jenkins’ policy requir-
ing it to do so.

Ms. Jenkins sued North Pacific to
recover a pro-rata share of costs and
attorney’s fees under both the Com-
mon Fund Doctrine and terms pro-
viding for such payment contained
in her policy.’* The district court
awarded Ms. Jenkins pro rata attor-
ney’s fees and costs with respect to
North Pacific’s recovery of its $5,000
subrogation claim under the Com-

mon Fund Doctrine. The court
further awarded Ms. Jenkins costs
and fees pursuant to I.C. § 12-121 &
I.R.C.P.54(e)(1) because North Pacif-
ic’s defense as to the Common Fund
Doctrine was “without foundation”
based on the holding in Wensman."

The issue on appeal in Seiniger

The question on appeal in Seini-
ger was whether an insurance com-
pany is obligated, as a matter of law,
by the Common Fund Doctrine to
pay a pro rata share of costs and at-
torney’s fees under a limited, yet
consistently recurring, fact pattern:

1. A plaintiff’s surety has paid Med
Pay benefits;

2. The plaintiff’s surety has been put
on notice that plaintiff and her attor-
ney are pursuing an action and that
the surety can join or will be expect-
ed to pay a pro rata share of costs and
attorney’s fees under the Common
Fund Doctrine;

3. The plaintiff’s surety submits its
unliquidated/disputed subrogation
claim against the tortfeasor to Inter-
company Arbitration;

4. The plaintift’s surety and the tort-
feasor’s surety agree to defer arbitra-
tion until the plaintiff’s claim has
been resolved;

5. The plaintiff negotiates a settle-
ment with the tortfeasor’s surety;
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6. The tortfeasor’s surety requires the
plaintift to satisfy her surety’s sub-
rogation claim parked in Intercom-
pany Arbitration from the proceeds
of the settlement;

7. The tortfeasor’s surety requires the
plaintiff to indemnify it for 100% of
the unliquidated/disputed subroga-
tion claim; and

8. Plaintiff’s surety thereafter accepts
payment of its subrogation claim.

The Seiniger Court affirmed the
district court’s application of the
Common Fund Doctrine consistent
with Wensman and Boll."® Through
dicta, however, the Court offered
“Guidance” that has greatly confused
the law and emboldened the insur-
ance industry to ignore the teach-
ings of Cedarholm, Miner, Wensman
and Boll.

The troublesome guidance
offered in dicta

Without the benefit of a well-de-
veloped record, the Court speculat-
ed on what sureties can do to avoid
application of the Common Fund
Doctrine:

For guidance purposes, we make
it clear that neither the tortfea-
sor’s insurance company nor the
insured possess the authority to
insist that the insurer [sic.] sub-
rogation claim be included in a
settlement. It may be convenient
for a tortfeasor or the tortfeasor’s
insurance company to insist upon
settling the insured’s claim and
the insurer’s subrogation claim at
the same time. However, conve-
nience does not justify exclusion
of the injured party’s insurer from
participation in the resolution of
its claim. In cases such as this, the
insurer that wishes to avoid ap-
plication of the Common Fund
Doctrine in cases may do so by
the simple act of refusing to ac-
cept the benefits of a settlement
in which it did not participate.”
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Thus, the burden which the subrogating surety has to prove
its claim against the tortfeasor’s surety in the
Intercompany Arbitration is effectively
transferred to the plaintiff.

This Guidance appears to create
an irrebuttable presumption that
so long as the plaintiff’s surety does
not “accept the benefits of the settle-
ment, the Common Fund Doctrine
has no application. What this means
in the real world is anything but
clear.

Historically, the primary factual
predicate to an award of pro rata
costs and fees under the Common
Fund Doctrine was the creation of
a fund that confers a “benefit” on a
third party through the efforts of the
attorney. Presumably, the “benefit”
to which Seiniger’s Guidance refers is
a check sent to the plaintiff’s surety
by the tortfeasor’s surety. The Guid-
ance implies that by declining to ac-
cept that check, the plaintiff’s surety
voids the benefit conferred by the
plaintiff in securing the tortfeasor’s
surety’s abandonment to any oppo-
sition in Intercompany Arbitration.
This ignores the big picture.

In many automobile collision
cases, settlement is achieved after
months or years of work and costs
incurred by the plaintiff. In the
usual collision case, the plaintiff has
to prove liability and medical cau-
sation, because she seeks to recover
at least some medical expenses that
exceed the limit of her Med Pay cov-
erage. The plaintiff files a lawsuit;
takes what action is needed to estab-
lish liability; gathers and provides all

of her medical records to the tortfea-
sor’s surety; sits for her deposition;
pays for expert reports to be submit-
ted to the tortfeasor’s surety; often
deposes the tortfeasor’s expert “IME”
physician; and takes other action to
prove the necessity and reasonable-
ness of her medical care. Mean-
while, the plaintiff’s surety sits back
and continues to defer action on the
Intercompany Arbitration until the
plaintiff settles her case. Thus, the
burden which the subrogating sure-
ty has to prove its claim against the
tortfeasor’s surety in the Intercom-
pany Arbitration is effectively trans-
ferred to the plaintiff.

Through Seiniger’s Guidance, Ida-
ho’s Supreme Court seems to have
adopted the position sub silentio
that the Common Fund Doctrine
simply does not apply if a subroga-
tion claimant refuses to accept “the
benefit” of a settlement, as long as
an order is entered in Intercompany
Arbitration under any circumstanc-
es. Even under these circumstances,
there is no question that a “fund” has
been created that benefits the plain-
tiff’s surety. It makes no difference if
the plaintiff’s surety accepts the first
check sent to it, or if the plaintiff’s
surety rejects that check and the
tortfeasor’s surety abandons its op-
position to the claim in arbitration.
Because of the plaintiff’s promise
of indemnity, the plaintiff’s surety’s



victory in Intercompany Arbitration
is assured, and the Intercompany Ar-
bitration is meaningless and moot
for all practical purposes. Thus, the
plaintiff’s attorney has conferred a
benefit by essentially liquidating the
previously  unliquidated/disputed
claim in Intercompany Arbitration.
The subrogation interest is ulti-
mately satisfied out of the plaintift’s
settlement fund, regardless of when
payment is made or who writes the
check, because the plaintiff either
pays the subrogation claimant di-
rectly, or reimburses the tortfeasor’s
surety.

Seiniger’s guidance calls into
question application of the
Common Fund Doctrine

Contrary to Sezniger’s Guidance,
there is a factual issue as to whether
the plaintiff has conferred a benefit
on plaintiff’s surety if (1) the sure-
ties’ dispute has not been resolved
prior to settlement of the underly-
ing tort case, (2) the plaintiff is re-
quired to agree to indemnify the
tortfeasor’s surety, and (3) Intercom-
pany Arbitration is abandoned and
the plaintiff surety’s disputed sub-
rogation claim is paid. Certainly, a
trial court in applying the Common
Fund Doctrine in cases in which a
subrogation claim has been “parked”
in Intercompany Arbitration should
be able to consider equitable factors
such as the extent to which the tort-
feasor’s surety vigorously contested
its liability and the extent of damag-
es in the underlying tort case, the ef-
forts of the plaintiff and her counsel
to prove medical causation, evidence
of pre-existing conditions, other ar-
eas of dispute that may have caused
the tortfeasor’s surety to contest the
plaintiff’s surety’s subrogation claim,
and whether the plaintift’s surety
accepted payment after settlement
and before going to hearing on the
subrogation claim in Intercompany
Arbitration.

The Guidance has encouraged sureties to deny application
of the Common Fund Doctrine where there has been payment
of a disputed subrogated claim resulting from the settlement
between the parties to the underlying litigation.?

Perhaps the most unfortunate
aspect of Seiniger’s Guidance is the
inevitable unnecessary litigation
that will follow. The Guidance has
encouraged sureties to deny applica-
tion of the Common Fund Doctrine
where there has been payment of a
disputed subrogated claim result-
ing from the settlement between the
parties to the underlying litigation.?

Protecting your client’s rights
in view of Seiniger’s guidance

In the absence of an agreement
with plaintift’s surety, the most pru-
dent course to follow for plaintiff’s
counsel when that surety insists on
collecting its own subrogation inter-
est, but defers resolution of Inter-
company Arbitration and sits back
and waits for plaintiff to convince
the tortfeasor’s surety of the value of
the claim, is to follow the precedent
set by the actual holding in Seiniger.
If the tortfeasor’s surety insists that
a Med Pay subrogation claim be in-
cluded in a settlement and insists
upon indemnification, plaintiff’s
counsel should (1) make a clear re-
cord that the plaintiff objected to
including the subrogation interest
in the settlement of the collision
case, (2) demand that any payment
of the subrogation interest be made
by the tortfeasor’s surety directly to
the plaintiff’s surety by a separate
check, preferably within a reason-

ably limited number of days, and
(3) require the tortfeasor’s surety to
provide proof to the plaintiff that it
has abandoned its opposition in the
Intercompany Arbitration.

If the plaintiff’s surety cashes the
check and declines the plaintiff’s
subsequent demand for pro rata
costs and attorney’s fees, this creates
the precise factual scenario that led
to summary judgment for the client
under the Common Fund Doctrine
in Seiniger, and an award of addi-
tional costs and attorney’s fees un-
der I.C. § 12-121 & L.R.C.P. 54(e)(1).
Seiniger provides clear precedent for
summary judgment on a plaintiff’s
Common Fund Doctrine claim, and
an award of additional costs and at-
torney’s fees. In fact, under this sce-
nario, Seiniger’s dicta actually makes
the Common Fund Doctrine claim
stronger, because the plaintift’s sure-
ty ignored the Guidance. Even if
the plaintiff’s surety initially refuses
a check from the tortfeasor’s surety,
unless the plaintiff’s surety actually
litigates its subrogation claim in In-
tercompany Arbitration to conclu-
sion and it is actively opposed by the
tortfeasor’s surety, the plaintiff may
still have a right to recover under the
Common Fund Doctrine.

Associate Justice of the United
States Supreme Court Robert Jack-
son observed “We are not final be-
cause we are infallible, but we are in-
fallible only because we are final*'
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Although the Idaho Supreme Court
declined to reconsider its “Guid-
ance” in Seiniger, it is likely not the
last word on the subject.
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ABA Delegate Report

ABA Meeting Tackles Hot Issues, Brings Big Names

Deborah A. Ferguson
Idaho Delegate
to ABA House of Delegates

he ABA held its 2013 annu-
al meeting in San Francis-
co, August 8-13, which I at-
tended as your Idaho State
Bar Delegate. I had the
honor of participating as the Idaho
State Bar Delegate in the House of
Delegates meeting, which was con-
vened by Robert M. Carlson (Mon-
tana), the House of Delegates Chair.

The ABA’s highest honor — the
ABA Medal — was presented to Hill-
ary Rodham Clin- .
ton, Former Secre-
tary of State. Ms.
Clinton  focused
her remarks on the
Supreme Court’s
recent decision in
Shelby County v.
Holder, which over-
turned a key provi-
sion of the Voting Rights Act of 1965.
Secretary Clinton urged Congress to
act quickly to protect the right to vote
from discriminatory actions.

The Attorney General of the
United States, Eric H. Holder, Jr., also
addressed the House and introduced
a new ground- [
breaking Depart-
ment of Justice
initiative, to re-
duce the number
of persons im-
prisoned in the
Untied States for
non-violent drug
offenses. Attorney
General Holder underscored that
the United States has 25% of the

Hillary Rodham
Clinton

Eric H. Holder, Jr.
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world’s prison population, and only
5% of its people, in part because of
its incarceration of non-violent drug
offenders and mandatory minimum
sentencing polices.

At the end of the meeting on
August 12, the House of Delegates
passed the presidential gavel to
James R. Silkenat. Jim Silkenat is a
long-standing member of the Jack
rabbit Bar, and a friend of Idaho and
the western states. During his term,
Silkenat will lead
the ABA’s devel-
opment of a Legal
Access Job Corps,
which seeks to
address both the
country’s growing
unmet legal needs
and the underem-
ployment of re-
cent law graduates. “Instead of look-
ing at the dearth of legal jobs and the

James R. Silkenat

During his term, Silkenat
will lead the ABA's development
of a Legal Access Job Corps,
which seeks to address
both the country’s
growing unmet legal needs
and the underemployment
of recent law graduates.

large number of unmet legal needs
as two separate silos, we will find
ways to match young lawyers who
need practical job experience with
disadvantaged clients who need le-
gal assistance,” he said. This initiative
is studying an innovative program



recently launched in South Dakota,
and also holds promise in Idaho.

Literally hundreds of CLEs are
offered at the annual and mid-year
ABA meetings, and the best individ-
ual legal minds present on a myriad
of topics covering every conceivable
practice area and the latest develop-
ments in the law. These meetings
provide an invaluable opportunity
to hone your legal skills and meet
with other attorneys across the coun-
try and partake of their fellowship in
our noble profession.

The ABA has much to offer Ida-
ho attorneys and is especially fo-
cused in recent years on delivering
exceptional value to solo and small
general practice firms. This includes
free CLEs, and access to cutting
edge technology. ABA membership
will accelerate and enhance the de-
velopment of your practice, and is
more relevant and affordable than
ever before. Membership is free for

These meetings provide an invaluable opportunity to
hone your legal skills and meet with other attorneys across
the country and partake of their fellowship in our
noble profession.

new lawyers, and discounted rates
are available for many other prac-
titioners. Please look further at the
benefits of joining the ABA at www.
americanbar.org.

The midyear meeting is February
6-11,2014 in Chicago, my old home-
town. I will be reporting back you
about that meeting, so stay posted.
In the meanwhile, don’t hesitate to
contact me if I can answer any ques-
tions about the ABA, or refer you to
ABA resources that might benefit
your practice.
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Security on a Smart Phone With an App

Mark Bassingthwaighte

he Pew Research Center
reported in 2012 that
85% of American adults
own smartphones. With-
in this group, 80% use
their smartphone to send or receive
text messages, 56% use their phones
to access the Internet, 50% send or
receive email, and a full 29% access
their bank account information or
do online banking. What I found in-
teresting about this study was that it
confirmed the continued rapid tran-
sition of using smartphones instead
of PCs or laptops as an online ramp
to the Internet by the general public
and this creates a problem that few
smartphone owners seem to grasp.
The problem is this. We all view
our smartphones
as smartphones,
when in fact a
smartphone is re-
ally not a phone at
all. I believe we are
better served if we
view smartphones
as handheld com-
puters with cell phone capabilities.
Why? It’s because almost all of us
use these devices to access the Inter-
net and email. Look at it this way:
Every firm that I have visited,
which now exceeds 1,000, and
that has a computer or network
that connects to the Internet also
has some type of Internet security
software running. How many of
us rely on similar protection with
our handheld iPhones or Android
devices? While I don’t have any
hard numbers for you, I can share
that the number would be far less
than 100% of smartphone users sim-
ply based upon what I am finding
as I visit with lawyers all over the
country. Very few have even thought
about the issue.
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Some will say that by design
these devices are far more secure
than their more robust computer
cousins. Others argue that there
simply aren’t any actual smartphone
threats in the wild. No threats, no
worries. Now I'll be the first to
admit that [ am not a smartphone
engineer or a software guru but
given the incredible success of the
smartphone it’s only a matter of
time. Consider this. Early in 2013
Apple announced that there have
been over 40 billion downloads in
its App Store, 20 billion occurring
in 2012 alone. Google reported that
they broke the 25 billion mark in
their Google Play store in Septem-
ber of 2012. Wow!

Oh, then we have this. A num-
ber of major security firms have
announced that 2013 will be the
year that smartphones will finally
emerge as a major target for cyber-
criminals in part because so many
of these phones are being used as
mobile wallets. In early 2013 secu-
rity firm Kaspersky Labs announced
that they uncovered new malware
that poses as a “cleaner” app that can
free up space on Google OS.

This malware, called Droid-
Cleaner actually infects both your
smartphone and PC in order to spy

Should your device
ever connect to the fake
network these kinds
of devices create
consider yourself
hacked.

on you. There are also devices that
create what is known as a hot-spot
honeypot which in essence attracts
devices looking to connect to a Wi-
Fi signal.

Should your device ever connect
to the fake network these kinds of
devices create, consider yourself
hacked. So, perhaps it isn’t a matter
of time after all. Perhaps the threats
are not only real, but active now.
Perhaps we are being foolish by not



properly securing our handheld
computers we call smartphones.
What’s one to do? Begin by
downloading a security app of
some sort. These types of programs
offer a wide range of protection.
Some even include functions such
as encryption capabilities and/or
the ability to wipe all data from the
device after a certain number of
failed login attempts or even enable
a remote wipe of a lost or stolen
device. Regardless, make sure that
you include an app that provides
protection against malicious attacks
to include spyware. For the iPhone
world, you might consider apps
such as VirusBarrier which is an
on-demand file and website scan-
ner; Mobile Active Defense which
filters incoming email in an effort
to protect you from spam, phishing
attacks, and malware; and Find My
iPhone which is an iCloud service
that allows you to remotely lock
and/or wipe the phone if it is ever
lost or stolen. In the Android world,
you might consider AVG Antivirus
Pro which is something of a full
service security and theft protection
suite; Lookout Mobile Security -
think LoJack for the mobile phone;
or Norton Mobile Security. There
are a number of other worthy op-
tions in both worlds and if you are a
BlackBerry user, rest assured similar
apps are available for you as well.

Avoid open public Wi-Fi networks as much as possible.
Always turn off Bluetooth and Wi-Fi
when not specifically in use.

Going beyond the security app
step, also remember to use power
on passwords and enable auto-
lock features. If able, use a strong
password that is a combination of
uppercase and lowercase letters,
numbers, and symbols, and is a
minimum of eight characters long.
Avoid open public Wi-Fi networks
as much as possible. Always turn
off Bluetooth and Wi-Fi when not
specifically in use. If you use your
smartphone to connect to your
firm’s network, only connect to the
network through a VPN connec-
tion. As with your other computers,
backup your data as smartphones
do get lost, are stolen, and some-
times get destroyed. Accidents do
happen. Never give the device away,

recycle it, or just toss it without first
wiping the data from the device.
Finally, never allow someone to use
your device outside of your view.
You just never know what they’ll try
to do.

About the Author

Mark Bassingthwaighte Jas
been a Risk Manager with ALPS since
1998. In his tenure with the company,
Mr. Bassingthwaighte has conducted
over 1000 law firm risk management
assessment visits, presented numerous
continuing legal education seminars
throughout the United States, and writ-
ten extensively on risk management
and technology. Mr. Bassingthwaighte
recetved his |.D. from Drake University
Law School and his undergraduate de-
gree from Gettysburg College.

Accepting referrals

P.O. Box 171391
Boise, Idaho 83717

for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY

Telephone: (208) 867-5222
Email: gdcgdc@yahoo.com

PO Box 44930

Boise, ID 83711

ONLIGHTING

ustom Software

Home of the best Child Support Program

(208) 376-7728
www.idchildsupport.com

The Advocate « October 2013 61



Ten Steps to Build Better Briefs: Part I

Tenielle Fordyce-Ruff

ast month we started the

10 steps to building better

briefs. We covered the first

five, finishing the sentence

level tips and beginning
the paragraph level tips. This month,
we will continue that discussion, by
finishing up the tips for better para-
graphs and finally getting to the tips
for the entire brief.

Paragraph level

Great paragraphs are organized,
unified, and cohesive. The reader
knows what’s coming because the
paragraphs begin with a topic sen-
tence (tip 5) and recognizes that the
paragraph will build support for that
topic by becoming more specific (tip
4). Great paragraphs also use specific
details and use quotations effectively.

6. Use specific details to support the
idea

Briefs are not designed for ca-
sual reading. No
one expects to lie
on a beach, sip a
cool beverage, and
crack open the
latest and great-
est brief filed be-
fore the Supreme
Court. Instead,
briefs are designed to persuade the
reader that the position and analysis
advocated by the writer are sound.

Using specific details to prove
the point you made in your topic
sentence, and linking them to your
point, can help your paragraphs do
their job. Repeating the key terms
you want to emphasize also helps
build a better paragraph.

Police may approach a person in public
without triggering Fourth Amendment
protections; however, some otherwise
consensual encounters may transform
into a seizure. A seizure under the
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Fourth Amendment arises when, in
view of the totality of circumstances
surrounding an incident, a reasonable
person would not feel that he is free to
leave. The totality of the circumstances
test requires courts to weigh multiple
factors including show of authority, dis-
play of weapons, touching by police, use
of language, and use of tone in vorce.
However, not all factors need receive the
same relevance or weight by the court.
Thus, the significance of one factor,
based on the circumstances, can point
the court persuasively to conclude that
a seizure occurred.

Repeating certain words and
moving from the more general state-
ment of police authority to the more
specific way in which courts can bal-
ance the factors both help support
the topic sentence that certain police
actions transform from consensual
encounters to seizures.

7. Introduce, integrate, and analyze
quotations

And the final paragraph level tip:
If you use a quotation, make it work

U~
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Instead, briefs are
designed to persuade
the reader that
the position and
analysis advocated
by the writer
are sound.

with the rest of your paragraph. Re-
member, you are expecting your
reader to understand and digest
hours and hours of research within
a single paragraph. You may have
found a quotation that perfectly sup-
ports your point, but it’s likely your
didn’t realize what a gem that quote
was until after you had spent a lot of
time slogging through cases in your
research process. Don’t expect your



reader to have the same level of un-
derstanding you do.

Take, for example this quote
about the notice required to satisfy
due process requirements.

Notice without opportunity to be heard
would be a vain thing. The office of
notice is to afford an opportunity for a
hearing, and the two must necessarily
go together. There can be no due process
of law without fair and reasonable op-
portunity for a hearing on the matter
in dispute.’

The quote is not very persuasive
on its own. However, explaining the
significance of the quote makes its
use much more effective.

The notice element of the due process
analysis is not notice of a procedure
that someone else may invoke to protect
their property rights. Rather, the notice
required is notice of a procedure that
the holder of the property right could
have taken to protect his own property
right in the license. As one court not-
ed: “Notice without opportunity to be
heard would be a vain thing. The office
of notice is to afford an opportunity for
a hearing, and the two must necessarily
go together. There can be no due process
of law without fair and reasonable op-
portunity for a hearing on the matter
in dispute”

Notice how placing the quote in
context made it more powerful and
made the author’s point more un-
derstandable.

Brief level

8. The thesis should explain rather
than describe

Every sentence counts in persua-
sive writing. Instead of using the
thesis paragraph to announce the
issues the brief will cover, explain
why your client should prevail. This
seems fairly basic, but many writ-
ers compose the thesis paragraphs
late in the writing process. They are
tired and feel like they have already

Every sentence counts in persuasive writing. Instead of using
the thesis paragraph to announce the issues the brief will cover,
explain why your client should prevail.

explained their point. (The writer
probably has, but the reader won’t
read the brief in the order the author
composed it.) Thus, a good brief
begins with a thesis paragraph that
provides coherence and explanation
for the entire brief.
Compare these two openings:

This motion asks the court to decide a
statute of frauds issue and an election of
remedies issue. The Defendants should
prevail on both issues.

This thesis does nothing more
than alert the reader to the two gen-
eral issues before the court.

While there are many disputed facts
regarding whether the Defendants
and the Plaintiffs had a meeting
of the minds sufficient to enter into a
contract, those facts are not before the
Court today. Rather, this motion pres-
ents the Court with two legal issues,
and the facts underlying those legal
1ssues are not in dispute. This motion
asks the Court first to determine wheth-
er the legal description that appears in
the parties’ alleged contract for the pur-
chase and sale of real property satisfies
Idaho’s strict and exacting statute of
frauds. Should this description satisfy
the statute of frauds, this motion next
asks the Court to determine whether, by
filing their complaint prior to the time
for Defendants’ time for performance
under the alleged contract, the Plain-
tffs elected the remedy of damages for
breach of contract under the doctrine of
election of remedies.

This thesis paragraph better sets
the stage for the entire brief.

9. Introduce the arguments with a
roadmap

Additionally, writers should ori-
ent the reader as to the big picture of
the entire brief or the entire section.
A good roadmap paragraph can help
the reader understand the structure
of the argument and signals to the
reader which elements or factors are
critical.

Compare these two roadmap
paragraphs discussing the same is-
sues:

Defendants are entitled to summary
Judgment as to the statute of frauds
claim because the offers lack a legal de-
scription. In the alternative, they are
entitled to summary judgment as to the
claim for specific performance because
of the timing of the suut.

That paragraph lays out the is-
sues, but doesn’t tell the reader why
the Defendant is entitled to sum-
mary judgment. Likewise, it doesn’t
explain what facts are particularly
important for the analysis that will
follow.

Defendants are entitled to summary
Judgment as a matter of law against the
Plaintiffs because the September offer
and subsequent counteroffers lack a le-
gal description of the real property and,
therefore, are not enforceable under the
statute of frauds. In the alternative,
should the Court determine that the
September offer and subsequent coun-

The Advocate - October 2013 63



teroffers are enforceable in spite of the
missing legal description, Defendants
are entitled to summary judgment as
to the claim for specific performance be-
cause the Plaintiffs elected the remedy
of seeking damages for breach of con-
tract when they filed their complaint
prior to the time for closing the sale of
the real property.

The second thesis paragraph ex-
plains the argument, the legal justifi-
cation, and the facts that are particu-
larly important to the argument. Af
ter reading this, the reader is better
prepared understand the argument
in the brief.

10. Build connections among your
ideas

Finally, great briefs also have
flow — the ideas blend seamlessly
and the reader always knows what
to expect. Achieve this flow by con-
necting every paragraph to the para-
graphs before and after it.

One great technique for creating

this connection is building bridges
between the paragraphs: begin a
paragraph with an idea from the pre-
vious paragraph.
Boundary by agreement requires two
elements: (1) an uncertain or disputed
boundary; and (2) a subsequent agree-
ment fixing the boundary. Ignorance
of the boundary suffices to show un-
certainty. Conduct of the landown-
ers and the related circumstances may
imply an agreement. Id. The existence
of a long-standing fence may imply an
agreement, and guides the Court in two
presumptions.

First, the law presumes an agreement fix-
ing the fence line as the boundary when
coterminous landowners treated it as
the boundary for a long enough time
that neither could deny the accuracy of
1ts location. Second, the fence was origi-
nally established as the boundary by
agreement where no evidence indicat-
ing the purpose of the original location
exists. Thus, the existence and recogni-
tion of a fence as a boundary suggests
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Finally, great briefs also have flow — the ideas
blend seamlessly and the reader
always knows what to expect.

the fence was located as a boundary by
agreement, absent contrary evidence.

Notice how the second paragraph
continues the idea of two presump-
tions from the last sentence of the
first paragraph.

Another technique to create con-
nection is using signposts. Signposts
are simple words that help link ideas
and help move the reader between
elements or factors within a single
issue. They work best when the
number of ideas is introduced in the
thesis or mini-thesis paragraph.

For instance, you could begin a
section of a brief by stating:

There are four exceptions to the statute
of frauds, and three do not apply.

This sets the reader up for a dis-
cussion of four separate ideas. Then,
you would move between the excep-
tions by writing:

The first exception that does not apply

..

The second exception that does not ap-
plyis...

The third exception that does not apply
5...

The fourth exception applies . . .

But remember that signposts are
most effective when they are used
consistently. First, second, third; or
first, next, last. Readers can become
confused when the phrasing of sign-
posts changes.

Conclusion

Put the ten tips from my last es-
say and this essay into practice by ed-
iting for each tip. I'm sure you will
see improvement in your persuasive
writing,.

Sources

« Anne Enquist & Laurel Currie Oates,
Just Writing: Grammar, Punctuation,
and Style for the Legal Writer, 34-37
(3d ed. Wolters Kluwer 2009).

« Christine Coughlin, Joan Malmud
Rocklin & Sandy Patrick, A Lawyer
Writes: A Practical Guide to Legal Anal-
ysis, 98-99 (2d ed. Carolina Academic
Press 2013).

« Justin Reich, Ten Things | Teach About
Writing, at http://blogs.edweek.org/
edweek/edtechresearcher/2013/07/
ten_things_i_teach_about_writing.
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ited July 11, 2013).

Endnotes

1 Simpson v. Stanton, 193 S.E. 64, 67 (W.
Va. 1937).
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and full-time attorneys and
professional employees.

@mpAHO
M EGAL
B STAFFING

We are accepting applications and resumes
from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838
info@idaholegalstaffing.com

KEEPING UP WITH CASE LAW?

% Case summaries every other week to your Inbox or mailbox
% Complete opinions and online research tools
3 Timely, affordable, reliable, authorized advance reports

ISCR/ICAR — Idaho Supreme Court Report /
Idaho Court of Appeals Report

IBCR — Idaho Bankruptcy Court Report

GOLLER PUBLISHING CORPORATION
208-336-4715
info@gollerpublishing.com

www.gollerpublishing.com

Ry A et Al b S P e

e s TS T i e
e e el

e R

PEET s
J’F’r‘#ﬂ&
- ]

A._ﬁ‘ r=:'.~?--::§'.d. P
p— .'_'?3:.‘_, T e
-

T
1 iy

-
=

Vial Fotheringham is your full-service homeowner association law center,

providing education, representation, and litigation on behalf of

associations. We are committed to proactive assistance by offering

comprehensive education, training, and answers to HOA questions, in

order to help associations navigate community | i f e. For more info visit:
www.vf-law.com

Now offering complimentary educational courses! Hosting informational
lunches for professional association managers and training
courses for HOA board members. Please join us!

12828 LaSalle St, Suite 101 Boise, ID 83713
Phone: 208.629.4567 Fax: 208.392.1400
Email: lawfirm@vf-law.com
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ISB commissioner
profiled in magazine

Trudy Hanson Fouser was pro-
filed in the Mountain States Super
Lawyers magazine this summer. It
noted her history as lead counsel in
50 civil jury trials and her position
as associate of the American Board
of Trial Advocates, the first female at-
torney from Idaho honored in that
role.

“I just became hooked,” Fouser
was quoted in the article, talking
about her love for
litigation. “I have
done nothing but
litigation for 30
years, she said.

The article
also notes how
her paralegal of
23 years, Margaret
Mehl, has provid-
ed invaluable as-
sistance. “She doesn’t hesitate to tell
me when she thinks I'm absolutely
wrong, which is refreshing) says
Fouser.

The article was prepared before
Fouser was elected as commissioner
of the Idaho State Bar.

Trudy Hanson Fouser

ISB’s Mahmood Sheikh
selected for national committee

Idaho State Bar Deputy Execu-
tive Director Mahmood Sheikh has
been asked to serve on the Scholar-
ship Committee for the National
Association of

Bar Executives,
or NABE. He was
appointed in July
to serve as a vice
chair of the com-

mittee in 2013-14,
and will serve as
chair in 2014-15.
The Scholarship
Committee con-
siders applications for financial as-
sistance to attend NABE events. The
seminars and training sessions are
essential for bar organizations across
the country.

Mahmood Sheikh
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Foley Freeman welcomes attorney

Foley Freeman is pleased to an-
nounce the addition of Robin M.
Long to the firm. Ms. Long will be
working in the firm’s Nampa office,
focusing on both consumer and busi-
ness bankruptcy, criminal law, family
law and civil litigation. Ms. Long has
been a member of the bar since 1995,
when she served as a deputy prose-
cuting attorney for Ada County. She
began practicing bankruptcy and
tax law with Martelle Law Offices in
2004, and most re-
cently worked for
the firm of Bauer
and French, where
she continued her
bankruptcy prac-
tice.

Ms. Long grad-
uated from Boise
State  University
in 1989 with a B.S. in Criminal Jus-
tice. She received her J.D. from the
University of Idaho College of Law
in 1994.

Robin L. Long

Benoit, Alexander, Harwood
& High LLP adds partner

Bren E. Mollerup has become a
partner of the firm of Benoit, Alex-
ander, Harwood & High, LLP. Mr.
Mollerup is a graduate of the Uni-
versity of Utah (B.A.) and Drake
University (J.D.). He joined the firm
in 2009 after serv-
ing as a Law Clerk
to the Honor-
able Fifth District
Judge Randy ]J.
Stoker. Mr. Mol-
lerup’s  practice
is  concentrated
on civil litigation
with an emphasis
on insurance defense, commercial
litigation, product liability and em-
ployment law. Mr. Mollerup’s prac-
tice also includes general business
and estate planning,.

Bren E. Mollerup

Hawley Troxell welcomes
two attorneys

Hawley Troxell is pleased to an-
nounce that Matthew Bradshaw and
Dustin Liddle have joined the firm’s
Boise office as associate attorneys.
They started in August.

“We are happy to welcome Mat-
thew and Dustin to the firm. They
will be great additions to our busi-
ness and finance groups,” said Man-
aging Partner, Steve Berenter.

Bradshaw, an
Idaho native, re-
ceived his J.D.
from William &
Mary School of
Law in May 2013
and his B.S. in
business manage-
ment from the
Marriott School of
Management, Brigham Young Uni-
versity in 2009. He worked as a sum-
mer associate at Beard St. Clair Gaff
ney in Idaho Falls, Idaho and Step-
toe & Johnson in Bridgeport, West
Virginia in 2012. He also served as a
chapter president of the J. Reuben
Clark Law Society and is currently a
member.

Liddle received his J.D. from the
University of Chicago Law School in
June 2013, and his B.S. in account-
ing from the University of Oregon
in 2009. He served
as a summer hon-
ors law clerk at
the Securities and
Exchange Com-
mission and a le-
gal extern for the
Internal Revenue
Service in 2012.
He has also com-
pleted all of the requirements for his
CPA license and is currently in the
process of obtaining his license in
Idaho.

Matthew Bradshaw

Dustin Liddle
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You can now access Casemaker from your iOS or

Android mobile device.

Simply scan the code for your device to download.
Then login to your Casemaker account to get your

personal activation code.

Casemaker - A Valuable Bar Member Benefit -

on your Mobile Device.

iPhone

Casemaker

. THE LEADER IN LEGAL RESEARCH™

Now

Android Y|
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CLAIRE CORDON

Employment Investigations
Expert Witness

 More than 20 years as an employment law litigator

« Ten years with the U.S. Equal Employment
Opportunity Commission

« Experienced investigator and expert witness in state and
federal court in the areas of:

Discrimination

Harassment

Retaliation

Reasonable accommodation - disability and religion

Workplace misconduct

Whistleblower claims

Adequacy of investigation

Adequacy of training

o 0 0 0 0 0 0o o ©

Employment policies and practices

CLAIRE CORDON
(206) 284-7728
claire@ccordonlaw.com
www.ccordonlaw.com

ALTERNATIVE DISPUTE RESOLUTION
GRANT T. BURGOYNE

Certified Professional Mediator
AV Rated Civil Litigator

On State and Federal Court
Mediator Rosters

¢ Employment e Contract ® Torts e Commercial

e Personal Injury e Construction e Insurance

Mauk & Burgoyne
Office: (208) 345-2654 P.O. Box 1743
Fax: (208) 345-3319 Boise, ID 83701-1743
gtb@maukburgoyne.com

www.maukburgoyne.com

Martelle, Bratton & Associates, PA. is an innovative law firm serving clients on matters
related to Tax Problem Resolution, Bankruptcy, and Mortgage Loan Modification.

* Penalty Abatement
* Tax Return Preparation

(208) 938-8500
www.martellelaw.com

* Innocent Spouse *  HAMP Modifications

Martelle, Bratton & Associates, P.A.
873 E. State Street ~ Eagle, ID 83616

Tax Problem Resolution Mortgage Loan Modification Bankruptcy
+  Offers in Compromise »  Foreclosure Alternatives »  Bankruptcy/Tax Discharge
* Installment Plans * Mortgage Modifications » Chapter 13 Bankruptcy
+  Tax Court Representation * Forbearance Agreements «  Chapter 7 Bankruptcy

+  Chapter 11 Bankruptcy
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INSURANCE AND

CLAIMS HANDLING
Consultation, testimony, mediation and
arbitration in cases involving insurance or
bad faith issues. Adjunct Professor Insurance
Law; 25+years experience as attorney in cases
for and against insurance companies; devel-
oped claims procedures for major insurance
carriers. Irving “Buddy” Paul, Telephone:
(208) 667-7990 or Email: bpaul@ewingan-
derson.com.

MEDICAL/LEGAL CONSULTANT
INTERNAL MEDICINE
GASTROENTEROLOGY

Theodore W. Bohlman, M.D. Licensed, Board
Certified Internal Medicine & Gastroenterol-
ogy Record Review and medical expert testi-
mony. To contact call telephone: Home: (208)
888-6136, Cell: (208) 841-0035, or by Email:
tedbohlman@me.com.

FORENSIC DOCUMENT
EXAMINER

Retired document examiner for the Eugene
Police Department. Fully equipped laborato-
ry. Board certified. Qualified in several State
and Federal courts. 24 years in the profession.
James A. Green (888) 485-0832. www.docu-
mentexaminer.info.

CERTIFIED LEGAL
NURSE CONSULTANT
Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre
of expert witnesses. You may contact me by
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal,
MSN, RN, CLNC, CCRP.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30
years experience in all Idaho courts. Tele-
phone:(208)336-8000.  Website:
thurberry.com

Www.ar-

OFFICE SPACE, YOUR WAY

Free yourself from the limitations of tradi-
tional office space to rent. Use Regus Office
Space for as long as you need it, without ex-
pensive up-front costs. We work with you to
provide an office space that suits your exact
business needs, and your budget. Located on
the top floor of the Banner Bank Building in
Downtown Boise, with over 1500 locations
worldwide. Contact Leah Smith at 208-319-
3505, or email at Leah.Smith@regus.com

EXECUTIVE OFFICE SUITES AT
ST. MARY’S CROSSING
27™ & STATE

Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

CLASS “A” OFFICE SPACE
Plaza One Twenty One

121 North 9t Street, Ste. 300
One to four Class “A” offices available for
lease within existing law firm, with secretari-
al cubicles also available. Flexible terms and
menu of services. Call Thomas, Williams &
Park, LLP, (208) 345-7800.

CLASS A-FULL SERVICE

DOWNTOWN BOISE
ALL inclusive—full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail
service, conference rooms, coffee service,
printer/fax/copy services, administrative ser-
vices and concierge services. Parking is in-
cluded! On site health club and showers also
available. References from current tenant
attorneys available upon request. Month-to-
month lease. Join us on the 11th floor of the
Key Financial Building in the heart of down-
town Boise! Key Business Center. karen@
keybusinesscenter.com;  www.keybusiness-
center. com, (208) 947-5895. (Virtual offices
also available).

DOWNTOWN BOISE
OFFICE SPACE
Downtown office space for lease: Small of
fice 228 sq. ft. $350/mo full service or $400/
mo with furniture. McCarty Building, 202 N
9th Street (corner of 9th and Idaho). Short
term lease available. Call Sue @ 385-9325

Low Cost + Flexibility

A Regus Virtual Office gives you an immedi-
ate business presence at a fraction of the cost
of a traditional office. Includes: Prestigious
business address and a local phone number,
Receptionist to handle your calls and mail,
Two to five days use of a private office each
month. Starting at $149.00/month. Contact
Leah Smith at 208-319-350S5, or email at
Leah.Smith@regus.com

FOR SALE
Idaho Reports Volumes 67-135, $1,200. Call
(208) 659-5866.

FOR SALE
Complete set of Idaho Reports 1866-2004,
Am-Jur Legal Forms and Am-Jur Pleading
and Practice Forms. Willing to entertain rea-
sonable offers. Call (208) 345-2275.

FOR SALE

For Sale: complete set of the Idaho Code,
published by Michie. The Idaho Code in-
cludes:

® 25 volumes with 2012 supplements

¢ The official state statutes, fully annotated

e Idaho Court Rules

¢ Comprehensive, 2 volume index for 2012
Price is $300.00. Please email fobplmem-
bers@gmail.com or call 384-4198 M-F after-
noon to arrange a time to pick them up from
the Main Library in Boise. Your purchase
benefits the Friends of the Boise Public Li-
brary.

OFFICE FOR SALE

OFFICE FOR SALE
2800 square foot office located two blocks
from courthouse at 302 W. Idaho. Off
street parking. Basement for storage. Call
Dennis Cain at 336-2323.
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LAW & MEDIATION

PN
FERGUSON
&)

Deborah A. Ferguson
Effective - Insightful - Prepared

26 years of complex civil litigation and trial experience
Past President of the Idaho State Bar, 2011

Member of Idaho Supreme Court Mediator Roster and
Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation
with experience in over 200 federal cases as lead trial counsel.

The Law Office of Deborah A. Ferguson, PLLC (208) 484-2253

202 N. 9th Street, Suite 401 C d@fergusonlawmediation.com
Boise, ID 83702 www.fergusonlawmediation.com

You Settle The Case.
We Settle The Rest.

Call us to discuss a
Medicare Set Asides \ comprehensive settlement
Lien Resolution plan for your next case!

Government Benefit Protection
Audrey Kenney

Trust Planning & Administration

akenney@tjsg.com
| - -
Structured Settlements 208-631-72

www.tjsg.com

amesStrect

Settlement Planners
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Make your next marketing piece stand out from your competitors.
built a solid reputation on impeccable attention to detail, and

Jim Hall and J&M have
superior craftsmanship.

J&M offers offset printing up to 6 colors for your pocket folders, brochures and more.

(ontact Jim today and create your next printed masterpiece. J&M is proud to be a Forest

Stewardship Council certified printer. FSC identifies paper which contain fiber from well-managed forests.
FSC works to ensure that people, wildlife and the environment benefit from responsible forestry practices.

JIM HALL

208 340 0229 cell
208 472 0344 direct
jim@joslynmorris.com

J&M 26
Joslyn & Morris, Inc.

1647 Federal Way
Boise, ID 83705
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UBS provides a powerful integration of siructured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth
management firms, your clients can now receive unbiased advice and long-term planning
to help secure their financial needs now and in the future. With over 7,000 Financial
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Investments

1161 W. River Street, Suite 340, Boise, ID 83702

208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

3 UBS

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at www.ubs.com/workingwithus. CIMA® is a registered certification
mark of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselor’™ and
CRPC® are registered service marks of the College for Financial Planning®. ©UBS 2012. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG.
Member SIPC. 7.00_ad_7.25%.25_CF1108_55G
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J L Feelings of bafflement,
e /7 confusion, loneliness,
isolation, desolation
and being overwhelmed

P cRetmEion, Inability to open |;1'ai —
file stagnation & or a:xswel!) horas s,
neglect, inability to n I PNOIES N
emotional paralysis”

meet professional or,

personal obligations
=« alcohol

or deadlines

) B Changes

Persistent abuse
apathy or ‘ in energy,
o eating or

sleep habits

“empty” feeling
Loss of interest
or pleasure,
dropping
- hobbies

——

Guilt, feelings of
hopelessness, —\
helnlg_ssness,

worthlessness, or
low self-esteem

Trouble
concentrating
or remembering
things

We Caep.

The signs of depression aren’t easy to read. No one is completely immune.
If you or a colleague are experiencing signs of depression, please call.

Idaho Lawyers Assistance Program

24- Hour Hotline: (866) 460-9014
Absolutely 100% Confidential



Clients With Chronic Health Care Issues
Have Complicated Legal and Financial Challenges

Advanced Elder Law Strategies

 Asset Protection

* Medicaid Planning

Sisson & Sisson
The &lder-Zaw Arm
For Seniors & Those Who Love Them

TEL 208.387.0729 | wes www.ldahoElderLaw.com
2402 W. Jefferson Street | Boise, Idaho 83702

“Over 20 years Medicaid experience in ldaho.”
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Filling in the blanks g
pu zles

to yourdigital evidence

ACROSS
2. "Hurman hacking = A low-tech
skillset utilized by hackers that
exploits hurman wust, often pan of
email scams.

4, The “free space” on a hard
drive where deleted files can be

found. I T
6. A type of "virus-natwoark” that ; J I I I I— I I I I I I I
ufilizes infected victims for

::;g:f;m@-mf: : : FI 111 1 [ 1 ﬁ

I
I

7. Farmat of cell-phone picture T 7
messages. ) 4 ; I | I S S S S A
8. On Android devices, databases I I
of evidenhary value are stored in
this format v I T I ) I I ]
9. Extra space at the end of a file | |
whare delotad data can exist, o = =l
] I i O I
[13 l I I

10, Algorithm used fo-ensure
ewidance integrity; the "data
fingerprint "

11, Type of container usad to
shicld soized mobile devices
from radio waves.

s : DIGITAL Fopgsics & SECURITY

DOWN

1. Hardware device used to ensure that evidence drives are not contaminated during acquisition. A EUDSIdIEFy of Custer AQEHC}!_ Inc.
2. Acommoen web vulnerability whare a hacker execules malicious code to alter a database.

3. The first piece of hardware a forensic examiner reaches for when responding to a computer-crime.

5. Text message format, limited to 160 characters www.reve al d fS LO0OMm

&, Term for forensic disk images containing every ba of an evidence drive, !
7, "Hidden" data such as date-ime stamps and GPS coardinates, often part of picture files. 2 0 8 5 6 2 U 2 O, 0
12. Newar fype of cryplographic hash, also used to verfy evidence integrity. E .

L1111
I




Would you know what to do. . .

.if your client had a catastrophic injury?

The best way to help your client may be a referral to, or association with, an attorney
with a track record of successfully handling complex catastrophic-injury cases.

CALL US at (208) 345-1000

Selected by peers for Licensed in
The Best Lawyers in America & S Idaho
Mountain States Super Lawyers ( ii Oregon

ashington
AV rated by peer LAW OFFICES

review process wbs@seinigerlaw.com

BEST

BRECK SEINIGER

www.SeinigerLaw.com

LAW FIRMS

942 Myrtle Street ® Boise, Idaho



