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Protect the best interests of your client.

Does your client have a real estate need?

When it comes to leasing, re-leasing, or buying
commercial space, it’s not just about the cost per
square foot. Functionality, location, operational
costs, floor plate efficiency, physical plant HVAC,
triple net fees and current vacancy rates all effect
the equation. How do you help your client make the
best possible deal?

Put our market expertise and real estate
knowledge to work on your client’s team.

We'll help you keep the client informed and
comfortable in their knowledge of what's
available in today’s commercial real estate market.

Whether it’s evaluating space, considering fully
loaded operational costs, or contemplating growth
options, Tenant Realty Advisors can help ensure
you’re protecting the best interests of your client.

Tenant Realty Advisors is the only commercial real
estate firm in the greater Boise area that works
exclusively for tenants and buyers, so we have no
conflict of interest issues resulting from representing
the other side of the negotiation table. Our fees are
contractually paid by the landlord or seller, so there’s
no cost to you or your client. Protect the best
interests of your client by consulting an experienced,
independent, and unbiased commercial real estate
broker. Call Bill Beck today at (208) 333-7050.

2. [enant Realty Advisors

William R. Beck, Principal 208.333.7050

www.tenrealad.com beck@tenrealad.com
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EARNING THE TRUST AND
CONFIDENCE OF ATTORNEYS
FOR OVER 110 YEARS

BOISE

COEUR D’ALENE
SPOKANE
SEATTLE
BELLEVUE

PORTLAND

208.345.3343
208.667.7993
509.353.3898
206.667.8989
425.709.5500
503.778.7077

MANAGING AND GUIDING YOUR CLIENTS’
ESTATE PLANNING MEANS PUTTING YOUR
REPUTATION ON THE LINE

When it’s time for you to recommend a corporate trustee, you can be
assured that Washington Trust’s Wealth Management & Advisory
Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting
the legal counsel you provide your clients. Our full-range of trust,
investment, and estate services are complemented by our technical
expertise, sensitivity, confidentiality, and a well-earned reputation for
administering complex wealth plans.

Learn more about our expert fiduciary services at:
watrust.com/Legal FAQ

m Washington Trust Bank

WEALTH MANAGEMENT & ADVISORY SERVICES
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CREDIDCARD PEAGESSING
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GREAT CLIENT
PAID ON TIME. INC.

Trust your credit card transactions to the only Terminals

LAawPAy

merchant account provider recommended by 5
Name;

34 state and 48 local bar associations!
" Separate earned and unearned fees
" 100% protection of your Trust or lGLTA account
Complies with ABA & State Bar Guidelines

+ Safe, simple, and secura!

Reduce processing fees and avoid commingling

funds through LawPay. )
9 g Secune Mobile Swiper

web payments iPhone, iPad, Android

866.376.0950
LawPay.com/isb

TRUST YOUR TRANSACTIONS TO LAWPAY

THE PREMIER PROCESSOR
FOR THE LEGAL INDUSTRY
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Welcome From the Family Law Section
Joanne Kibodeaux

Hey, Can She Do That? An Ethical Dilemmma
Gary Schreiner

Avoiding the Hollywood Drama:
The Evolution of Mediation in Divorce
Jill S. Jurries

Chairman’s Welcome From the Alternative
Dispute Resolution Section
David Kerrick

Upstream Mediation: How You Can Use Mediation
Tools Before Litigation to Grow Your Practice
Britt Ide

Criminal Mediation Has
Taken Root in Idaho's Courts
Maureen E. Laflin

Mediation and Probate Disputes
John McGown, Jr.

Mediation Practice From a Veteran
W. Anthony Park

Adding Eloguence to Your Legal
Writing with Figures of Speech
Tenielle Fordyce-Ruff

"Making Money Talk - How to Mediate
Insured Claims and Other Monetary
Disputes”— A Book Summary

John McGown, Jr.

Innovations Help Court Assistance
Office Serve the Public
Dan Black

ldaho Women Lawyers Honors its Luminaries

Bloomberg Law Makes a Debut
at Ul College of Law
John Hasko

Volunteers Bolster Ada County
Guardian Mentorship Program
Leon Rothstein

n Join for news and discussion at Idaho-State-Bar.

Columns
President’'s Message, Paul W. Daugharty
Executive Director’s Report, Diane K. Minnich

News and Notices

Continuing Legal Education (CLE) Information
Licensing Cancellations and Reinstatements
Discipline

Letter to the Editor

News Briefs

ISB/ILF Committees Volunteer Opportunities
Idaho Court of Appeals and Idaho Supreme Court
Cases Pending

In Memoriam

Of Interest

Correction

2013 Idaho High School Mock Trial

Classifieds

On the Cover

Julie Harrison, a legal secretary with Evans Keane
since 1998 took this picture of an American Avocet in
mid-summer of 2009 at Blair Trail, about 8 miles north
of Glenn’s Ferry. From the top of the dam, she saw a
beautiful bird moving in the marshes below. Julie decided
to go down a steep hill for some pictures. In the blazing
desert heat she took about 100 photos of the bird. In just
two shots the bird looked like it was doing water ballet.
This shot was taken just as the bird decided to take flight.
Photography is Julie’s favorite hobby and she tries to take
her camera everywhere.

Section Sponsor
This issue of The Advocate is cosponsored by the
Alternative Dispute Resolution and Family Law Sections.

Editors
Special thanks to the May editorial team: Brent T. Wilson,
Jennifer M. Schindele and Dean Bennett.

June/July issue’s sponsor:
Business & Corporate Law Section.

The Advocate makes occasional posts and takes

m comments on a LinkedIn group called “Magazine for the

Idaho State Bar.”
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Forensic Accounting | Valuation Services | Litigation Support | Computer Forensics

What IS the
Difference?

“Digging deeper through digital evidence
to uncover critical information for my
clients to help them get to the truth.”

~ Brook Schaub, Computer Forensic Manager

EideBailly.

CPAs & BUSINESS ADVISORS

Experience the Eide Bailly Difference.
Professional services with a personal touch.

208.424.3510 |

eidebailly
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NATIONAL EXPERTISE. REGIONAL LAW FIRM.

Parsons Behle & Latimer, one of the most established and respected law firms in the Intermountain
West, combines the personal service and competitive rates of a regional firm with the expertise, PARSONS
credentials and qualifications of a national practice. To retain the legal experience you need, look EEHII_VIEE&I;

no further than your own backyard.

@ 960 Broadway Ave., Ste. 250 | Boise, ID 83706 | 208.562.4900 | parsonsbehle.com
BOISE | LAS VEGAS | RENO | SALT LAKE CITY | SPOKANE | WASHINGTON D.C.




e Non-attorney mediator with 20 years experience as

a Human Resource Director
e Digs deep to truly understand the nature of the conflict
e Third-party neutral for faster and more cost-efficient resolutions
e Parties retain control often resulting in better future relationships
e | asting, customized agreements mean satisfied clients

Atkins Mediation Servicess

IGETHER

208.850.3835 e www.atkinsmediation.com

JIM ATKINS
Family Conflicts ® Workplace Disagreements e Healthcare Disputes

- DBFitzpatrick (208) 342-2280

\ 225 N. Ninth St.
[\ REGISTERED INVESTMENT ADVISORS Suite 810
www.DBFitzpatrick.com Boise, ID 83702
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UBS provides a powerful integration of siruciured
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth
management firms, your clients can now receive unbiased advice and long-term planning
to help secure their financial needs now and in the future. With over 7,000 Financial
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Investments

1161 W. River Street, Suite 340, Boise, ID 83702

208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

3 UBS

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at www.ubs.com/workingwithus. CIMA® is a registered certification
mark of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselor®™ and
CRPC® are registered service marks of the College for Financial Planning®. ©UBS 2012. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG.
Member SIPC. 7.00 Ad_7.25x9.25 CF1108_55G
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You Settle The Case.
We Settle The Rest.

Call us to discuss a

Medicare Set Asides 4 comprehensive settlement

Lien Resolution - plan for your next case!

Government Benefit Protection
Audrey Kenney

Trust Planning & Administration eI e I
akenney@tjsg.com

Structured Settlements { 208-631-7298

www.tjsg.com

i Clieps - =
amesStrec]
¥ N B s s B

GROUP

Settlement Planners

Bradford S. Eidam

Representing Injured Workers
throughout Idaho

* Workers’ Compensation Specialist

certified by the I. T.L.A.

* Past President,
Idaho Trial Lawyers Association

208-338-9000

290 Bobwhite Ct., Suite 260 PREEMINENT™
bore 1D 837 PeerReviewRated

Boise, ID 83701
. FOR ETHICAL STANDARDS AND LEGAL aBiLiTy= 2010
www.eidamlaw.com Bradford S. Eidam

@ lexisNexiss  Martindale-Hubbell"
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When the stakes are high, give yourself the benefit of the
region’s most highly regarded civil litigation attorneys.

AN D E RS E N BAN D U CCI The attorneys you choose when you can’t afford to lose.

SCHWARTZMAN | WOODARD | BRAILSFORD

Andersen Banducci PLLC - 101 S. Capitol Blvd., Suite 1600 - Boise, Idaho 83702 - (208) 342-4411 - andersenbanducci.com



LAW & MEDIATION

P
FERGUSON
&)

Deborah A. Ferguson
Effective  Insightful - Prepared

26 years of complex civil litigation and trial experience
Past President of the Idaho State Bar, 2011

Member of Idaho Supreme Court Mediator Roster and
Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation
with experience in over 200 federal cases as lead trial counsel.

The Law Office of Deborah A. Ferguson, PLLC (208) 484-2253

202 N. 9th Street, Suite 401 C d@fergusonlawmediation.com
Boise, ID 83702 www.fergusonlawmediation.com

Is Your Client’s Home Involved?

ETT We Can Help.

BANKRUPTCY * ESTATE PLANNING * DIVORCE * REAL ESTATE

We will provide a FREE CASH VALUE COMP

for your client’s property within 72 hours.

Fast, Secure, 7 Years in Business
Easy, Quick-Close Operations in Arizona, California,
Transactions with Colorado, Florida, Idaho, Oregon,
Quit Claim Deeds Utah, and Washington

— CONTACT TORI KLEIN (LICENSED ATTORNEY IN OREGON) —
Tori.Klein@GorillaCapital.com - (541) 344-7867 - www.GorillaCapital.com

M B EHE B
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KIRA D. PFISTERER ~~ CHARLES HEPWORTH ~ JOHN J. JANIS ~ JOHN W. KLUKSDAL

Auto Accidents

Brain Injury Cases WE AP P RE C IAT E

Employment/Wage Claims

remacicens - YOUR REFERRALS.

Governmental Tort Claims

Insurance Claims FEE SPLIT ARRANGEMENTS
Medical Malpractice
s 877 343.7510
Product Liability
Wrongful Death

208.343.7510 | 537 WEST BANNOCK, BOISE ID | HEPWORTHLAW.COM




‘ea in the U.S.

We offer niore river.craft options than any other river company in Idaho:
Handmade Wood Dories, Stand Up Paddle (SUP) Surf Boards, Fishing Drift
Boats, Inflatable Kayaks, Paddle Rafts and Oar Rafts.

u Scheduleyour4,6or10day = —ewee .
Middle Fork and Main Salmon River Adventure today!
Contact:
James Ellsworth
Middle Fork River Expeditions
middlefork@idahorivers.com
- www.idahorivers.com

== 300-801-5146
e —

WHITE PETERSON

Attorneys at Law
The firm is pleased to announce that

MATTHEW A. JOHNSON and DAVIS F. VANDERVELDE
have become shareholders of the firm.

Matthew A. Johnson Davis F. VanderVelde

Mr. Johnson is a 2007 graduate of the Washington University in St. Louis. He became a member of the Idaho Bar and the U.S.
District Court, District of Idaho in 2007. Since joining White Peterson in 2007, Mr. Johnson has focused his practice in the areas
of government, property, environmental and business law.

Mr. VanderVelde is a 2000 magna cum laude graduate of California Western School of Law. He became a member of the
Nevada Bar and the U.S. District Court, District of Nevada in 2001 and the Idaho Bar and the U.S. District Court, District of Idaho
in 2005. Since joining White Peterson in 2008, Mr. VanderVelde has focused his practice on civil litigation, including personal
injury litigation, estate litigation, employment matters and family law.

White Peterson is a full service law firm serving clients throughout the region. For over three decades the attorneys of White
Peterson have offered practical advice and effective litigation to help our clients manage the present and plan for the future.

Wmn. F. Gigray, 111 William F. Nichols * Brian T. O’Bannon* William L. Punkoney Davis F. VanderVelde **
Matthew A. Johnson Christopher S. Nye Philip A. Peterson Todd A. Rossman Terrence R. White ***

*Also admitted in OR  ** Also admitted in NV *** Also admitted in WA

5700 E. Franklin Road, Suite 200 — Nampa, Idaho 83687
Telephone: (208) 466-9272
www.whitepeterson.com
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ISB/ILF Upcoming CLEs

May

May 2

CLE Program Video Replay

Sponsored by the Idaho Law Foundation
8:30—11:45 a.m. (MDT)

3.0 CLE credits of which 1.0 is Ethics (RAC)
Boise — Law Center, 525 W. Jefferson

May 3

Idaho Practical Skills Seminar

Sponsored by the Idaho Law Foundation

8:00 a.m. (MDT)

Boise Centre on the Grove, 850 W. Front Street — Boise
6.5 CLE Credits of which 2.0 is Ethics (RAC)

May 15

Ethical Viewpoints From the Judiciary: Inquiring Attorneys
Want to Know

Sponsored by the Idaho Law Foundation

9:00 a.m. (MDT)

Law Center, 525 W. Jefferson — Boise/Statewide Webcast
1.5 CLE credits (RAC)

May 15

Drafting Clearer Contracts and Other Practical Skills
Sponsored by the ISB Business and Corporate Law Section
1:00 p.m. (PDT)

The Coeur d’Alene Resort, 115 S. 2nd St. — Coeur d’Alene
3.75 CLE credits

May 17

Drafting Clearer Contracts and Other Practical Skills
Sponsored by the ISB Business and Corporate Law Section
8:30 a.m. (MDT)

The Grove Hotel, 245 S. Capitol Blvd. — Boise

6.25 CLE credits of which 1.0 is Ethics

May 21

Idaho Legislative Review

Sponsored by the Idaho Law Foundation
9:00 a.m. (PDT)

Best Western Coeur d’Alene Inn,

506 W. Appleway Ave. — Coeur d’Alene
1.5 CLE credits (RAC)

May 23

The Practice of Law in the Computer Age: Assessing Time,
Technology and Resources

Sponsored by the ISB Litigation Section

9:00 a.m. (MDT)

Ada County Courthouse, 200 West Front Street — Boise
5.0 CLE Credits

June
June 13
Current Issues in Immigration Law
Co-Sponsored by the ISB Business and Corporate Law
Section and the ISB International Law Section
Noon (MDT)
Red Lion Canyon Springs,
1357 Blue Lakes Blvd. N. — Twin Falls
2.0 CLE credits

June 14

Current Issues in Immigration Law

Co-Sponsored by the ISB Business and Corporate Law
Section and the ISB International Law Section

9:00 a.m. (MDT)

Shilo Inn, 780 Lindsay Blvd. — Idaho Falls

2.0 CLE credits

*RAC — These programs are approved for Reciprocal Admission
Credit pursuant to Idaho Bar Commission Rule 206(d).

**Dates, times and CLE credits are subject to change. The ISB
website contains current information on CLEs. If you don’t have
access to the Internet please call (208) 334-4500 for current
information.

Attend a CLE right in your backyard

Live Seminars

Throughout the year, live seminars on a variety
of legal topics are sponsored by the Idaho State
Bar Practice Sections and by the Continuing
Legal Education Committee of the Idaho Law
Foundation. The seminars range from one
hour to multi-day events. Upcoming seminar
information and registration forms are posted
on the ISB website at: isb.idaho.gov. To learn
more contact Dayna Ferrero at (208) 334-4500
or dferrero@isb.idaho.gov. For information
around the clock visit isb.fastcle.com.

Online On-Demand Seminars
Pre-recorded seminars are available on demand
through our online CLE program. You can
view these seminars at your convenience. To
check out the catalog or purchase a program go
to isb.fastcle.com.

Webcast Seminars

Many of our one-to three-hour seminars are
also available to view as a live webcast. Pre-
registration is required. Watch the ISB website
and other announcements for upcoming
webcast seminars. To learn more contact Dayna
Ferrero at (208) 334-4500 or dferrero@isb.
idaho.gov. For information around the clock
visit isb.fastcle.com.

Recorded Program Rentals
Pre-recorded seminars are also available for
rent in DVD, VCR and audio CD formats. To
visit a listing of the programs available for rent,
go to isb.idaho.gov, or contact Beth Conner
Harasimowicz at (208) 334-4500 or bconner@
isb.idaho.gov.
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IDAHO STATE BAR

PRESIDENT’S MESSAGE

With Perspective, Comes a Desire to Serve
e

s I sit in my office on this
beautiful morning writing
this, my third article for
The Advocate, 1 can’t help
but notice the sun is finally
shining in Coeur d’Alene,
Idaho. Perhaps spring is here. Okay, re-
alistically it is likely just the calm before
the storm that is often accompanied by
April showers. I just returned from a
great meeting at the Western States Bar
Conference in Kauai, Hawaii.

In attendance were delegations from
Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Montana, Nevada, New
Mexico, North Dakota, Oregon, South
Dakota, Texas, Utah and Wyoming. The
Idaho State Bar was well represented
by Executive Director Diane Minnich
and Commissioners Molly O’ Leary,

Bill Wellman and Bob Wetherell. Past
President and former Commissioner Dick
Fields even made the trip.

Finding my desk at the bottom of the
files stacked to the
ceiling is a daunting
task, but the trip was
definitely worth it.
After meeting with
other attorneys and
representatives from
the various state bar
associations in at-
tendance, I left the
conference knowing
the Idaho State Bar is moving in the right
direction.

More importantly, we are in good
hands. You all would have been proud of
your representatives in attendance. While
some of the other states have large and
sometimes cumbersome commissions
or governing boards, Idaho has only five
commissioners. This allows for some
pretty intense discussions, but there is
little room for politics or personal agen-
das on the commission and that is what
makes it work so well.

During the conference, I learned that
many of the smaller state bar associations
share similar challenges. These challeng-
es range from making sure new lawyers
have the resources available to provide
quality legal services to their clients to
figuring out how to provide legal services
to those who can’t afford it.
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Idaho has only five commissioners. This allows
for some pretty intense discussions, but there
is little room for politics or personal
agendas on the commission and
that is what makes it work so well.

Access to justice or the lack thereof,
is a common challenge shared by vir-
tually every state in attendance at the
Western States Bar Conference. While
some states have adopted a “fair share”
approach to providing access to justice,
other states have not been able to con-
vince their membership that the problem
really exists or just as importantly that
they have the ability to solve it.

In Idaho, we have wrestled with this
problem since before my first year on the
commission. In all likelihood, it will ex-
ist long after my term expires. However,
I would encourage every member of the
Idaho State Bar to look at ways that you
can help those unable to afford legal ser-
vices. Look at ways that you can make a
difference in your community.

Idaho Rule of Professional Conduct
6.1 provides in pertinent part that “every
lawyer has a professional responsibility
to provide legal services to those unable
to pay.” When we take the oath as at-
torneys in Idaho we affirm that we will
“contribute time and resources to public
service and will never reject, for any con-
sideration personal to myself, the cause
of the defenseless or oppressed.”

As lawyers in Idaho we need to
consider the impact we have and just as
importantly the adverse impact we have
on those unable to afford legal services
when we fail to take these responsibilities
to heart. Understandably, some of you
may question the reasonableness of these
requirements when you are struggling
to maintain your already busy practices.

It is, however, important to remember
that without providing all citizens access
to justice the legal system as a whole is
compromised and weakened.

As lawyers we can’t let that happen
and we can’t just look the other way.
Without our involvement the problem,
and it is a very real problem, will never
be solved. I encourage each of you to
make the effort.

Rule 11(b)(5) of the Idaho Rules of
Civil Procedure allows for limited pro
bono appearances. It allows us to work
together in representing the interest of the
defenseless or oppressed without worry-
ing that the scope of our representation
will be unlimited. Take advantage of
the opportunity provided by the Idaho
Supreme Court to help those unable to
afford legal services. It is a privilege to
practice law in the state of Idaho. Don’t
take that privilege or the responsibility
associated with it for granted. The stakes
are too high. I think in the end you will
find that the good accomplished far out-
weighs the risk and burden involved.

About the Author

Paul W. Daugharty is in solo prac-
tice in Coeur d’Alene where he practices
in the areas of business, corporate, real
estate and civil litigation. He earned his
law degree from Gonzaga University
School of Law and is a member of the Ida-
ho and Washington State Bars. Paul has
three children: Katherine, a junior at Uni-
versity of Idaho; Emma, a Senior at Lake
City High School; and Jack, a Freshman
at Lake City High School.



ALTERNATIVE DisPUTE RESOLUTION
MEerLyN W. CLARK <\

wm@%m

XT?‘/,

By,

CourtCall’

REMOTE COURT APPEARANCES

MEDIATION
ARBITRATION
Discovery MASTER
HeARING OFFICER
FACILITATION
EDUCATION SEMINARS
NEUTRAL EVALUATIONS

We are currently providing service to the following Courts
4th Judicial District 6th Judicial District

SMALL Lawsuit ResoLuTioN AcT Valley - Cascade Bannock - Pocatello
Judge McLaughlin Judge Brown - Bannock
Judge Neville Judge Presiding/Visiting - Bannock
Please visit Ada - Boise Bear Lake - Paris
Judge Owen Judge Brown - Bear Lake
WWW,haneytrOXE‘”-Com IF: ;82;?2:2?2 Judge Presiding/Visiting - Bear Lake
! . . . .= - -
for Mr. Clark’s full mclark@hawleytroxell.com 5th Judicial District Caribou - Soda Springs
curriculum vitae Y : 3 Judge Brown - Caribou
: Twin Falls Judge Presiding/Visiting - Caribou
Judge Bevan
Judge Stoker Franklin - Preston
HAWLEY Judge Brown - Franklin
Judge Hunn
TROXELL Judge Presiding/Visiting - Franklin
ATTORNEYS AND COUNSELORS

Save Time ¢ Save Money ¢ Use CourtCall

Boise « Coeur D'ALENE « PocaTELLO « RENO

WWW.HAWLEYTROXELL.cOM » 208.344.6000 * Judicial officer's names are lor reference only and are nol an endorsement. * Not all Judges allow CourtCall for all appearances.

E. Lee Schlender

Mediation for Tort Litigation in Idaho and Washington

S Convenient, fast and just resolution. Committed to
expeditious resolutions. Having broad experience
both as a judge and attorney has given Mr. Schlender
extraordinary depth in understanding the litigation
process as well as the economic and emotional perils

that face parties in litigation.

* 40 years litigation state and federal courts,
settlements and appeals.

* Mediation experience with all major
insurance carriers.

* Idaho Supreme Court and Federal
mediation Rosters; National Judicial
College Graduate; Fulcrum Institute.

Please call (208) 587-1999 or email: leeschlender@gmail.com
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LICENSING CANCELLATIONS

Order to cancel license to practice law

for non-payment of 2013 license fees

The Commissioners of the Idaho State Bar by and through
their Executive Director have filed with the Clerk of this Court
evidence that the following named attorneys have not paid
the 2013 Idaho State Bar license fees required by Idaho Bar
Commission Rule 304 and Section 3-409, Idaho Code, and have
not given notice of resignation from the practice of law to the
Idaho State Bar and this Court;

ORDER TO CANCEL LICENSE TO PRACTICE LAW
FOR NON-PAYMENT OF 2013 LICENSE FEES NOW,
THEREFORE, IT HEREBY IS ORDERED that the LICENSE
TO PRACTICE LAW IN THE STATE OF IDAHO of the
following named persons be, and hereby is, CANCELLED FOR
FAILURE TO PAY THE 2013 IDAHO STATE BAR LICENSE
FEES:

WILLIAM R. BACHAND; GREGORY SCOTT BEAN;
GREGG PALMER BENSON; VALERIE BITTNER;
RICHARD LEE BLISS; HEIDI BODE; HEATHER
A. BRANN; JUSTIN THOMAS BREITWIESER;
CHRISTOPHER WESLEY CALL; EDWYNNE WILL
CARTER; PATRICIA CLARK; SCOTT R. CLEERE;
JEFFREY ALAN CLIZER; STANLEY G. COLE;
JENISE CORONADO; GREGORY BRIAN COXEY;
HARRIET ANN ANDERSON CROSBY; ROBERT
MAXWELL CURRAN; SELINA ASTRA DAVIS;
BRAD MICHAEL DAYBELL; CAROL LEE ENG;
JOHN MATTHEW EUSTERMANN; JAYNE BUTLER
FALLON; STEPHANIE ANN FASSETT; FREDERICK
JAMES FRAHM; MIKELA ALEXANDRA FRENCH;
HUNT WILLIAM GARNER; LARRY BRUCE
GRIMES; DAMIAN W. KIDD; ERIC TIMOTHY
KRENING; DOUGLAS B. MARKS; CHASE WESLEY

MARTIN; STEPHEN RYE MAY; STANLEY ALAN
MCALISTER; SANDRA ANNE MCCUNE; LARRY
DEAN MOORE; SHAUNA FRANCES MORRIS;
THOMAS A. NOLAN; PAIGE ALAN PARKER; PATTI
POWELL; JED PRITCHETT; DAVID REX PURNELL;
CHRISTINA MICHELLE RAIMONDI; PAUL
EUGENE REMY; VICTOR JOHANNES ROLZITTO;
KURT MICHAEL ROWLAND; BENJAMIN HUGH
SCHWARTZ; MARK EDWARD STANSFIELD; D.
SCOTT SUMMER; CHRISTOPHER M. TINGEY;
ELIZABETH C. WALLACE; KLAUS WIEBE; and
LEELAND ZELLER

IT FURTHER IS ORDERED AND NOTICE IS HEREBY
GIVEN, that the persons listed above are NO LONGER
LICENSED TO PRACTICE LAW IN THE STATE OF IDAHO,
unless otherwise provided by an Order of this Court.

IT FURTHER IS ORDERED that Bar Counsel of the Idaho
State Bar is directed to distribute, serve, and or publish this order
as provided in the Idaho State Bar Commission Rules.

Dated this 4™ day of March, 2013.
By Order of the Supreme Court
Roger S. Burdick, Chief Justice

LICENSING REINSTATEMENTS

Order granting petition for reinstatement

as active member in the Idaho State Bar
As of the dates indicated, the following attorneys’ licenses
were reinstated:

David Rex Purnell; Active Status, March 8, 2013
Christina Michelle Raimondi; Active Status, March 22, 2013

DISCIPLINE

BOBBY E. PANGBURN
(Disbarment)

On March 21, 2013, the Idaho Su-
preme Court issued its Remittitur order-
ing that the Court’s Opinion announced
February 27, 2013 was final and awarding
the Idaho State Bar $1,302.90 of costs.
The Court’s Opinion ordered that Eagle
attorney Bobby E. Pangburn be disbarred,
effective February 1, 2010.

The Idaho Supreme Court Opinion
concluded the disciplinary case filed on
May 20, 2010. Mr. Pangburn was sus-
pended from the practice of law in Idaho
on January 31, 2008, as a result of a recip-
rocal disciplinary proceeding stemming
from misconduct that occurred in Oregon.
That reciprocal disciplinary proceeding
resulted in a five-year suspension with
three years withheld. However, before
Mr. Pangburn requested reinstatement
from that suspension, the Idaho State Bar
filed a second complaint alleging profes-
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sional misconduct in connection with
Mr. Pangburn’s representation of two
Idaho clients, Robert Hall and Robert I1-
lingworth. The Opinion addressed the
relevant facts regarding Mr. Pangburn’s
representation of those clients.

Mr. Pangburn represented Mr. Hall
during Mr. Hall’s prosecution for drug
trafficking. Following his plea and sen-
tence to 39 years in prison, Mr. Hall filed
a pro se petition for post-conviction re-
lief. In that petition, he advanced several
claims for relief, one of which was inef-
fective assistance of trial counsel. Even
though Mr. Hall’s petition asserted that
Mr. Pangburn had previously provided
ineffective assistance, the district court
appointed Mr. Pangburn to represent Mr.
Hall in the post-conviction proceedings.
Mr. Pangburn did not notify the court
of the conflict. Mr. Pangburn then filed
an amended petition for post-conviction
relief, removing the ineffective assis-
tance of trial counsel claim. The district

court eventually dismissed the remaining
claims.

A different attorney represented Mr.
Hall in his appeal from the denial of the
post-conviction relief, and she requested
a remand so that Mr. Hall could advance
his ineffective assistance of trial counsel
claim. The request was granted. On re-
mand, the State and Mr. Hall’s new attor-
ney stipulated that Mr. Hall was entitled
to limited post-conviction relief consist-
ing of a hearing on Mr. Hall’s Rule 35
motion to reduce his sentence. In the in-
tervening four years that passed from the
time Mr. Hall’s first post-conviction relief
petition was filed, the original sentencing
judge retired. After a hearing, the new
judge granted Rule 35 relief and reduced
Mr. Hall’s sentence from 39 years to 18
years. Based upon those circumstances,
Mr. Pangburn admitted that he violated
L.R.P.C. 1.3 [Failing to act with reasonable
diligence], 1.7(a) [Conflict of interest] and
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8.4(d) [Engaging in conduct prejudicial to
the administration of justice].

With regard to the second case, Mr.
Illingworth’s mother paid Mr. Pangburn
$12,000 to represent her son in a post-
conviction relief matter. The first $2,000
was a flat fee that covered Mr. Pangburn’s
trip to Orofino to discuss the case with
Mr. Illingworth. The remaining $10,000
was paid as a retainer for Mr. Pangburn’s
representation in the post-conviction case.
Shortly after payment of the retainer, Mr.
[llingworth terminated Mr. Pangburn. Mr.
[llingworth’s mother demanded that Mr.
Pangburn return the full $12,000. Since
Mr. Pangburn had performed some work
on the case, he refused to return the mon-
ey.

On July 31, 2006, Mr. Illingworth’s
mother filed a claim with the Client Assis-
tance Fund, seeking reimbursement. The
Client Assistance Fund held a hearing and
on June 27, 2007, determined that Mr.
Pangburn owed Ms. Illingworth $7,280.
On February 26, 2008, the Idaho Supreme
Court rejected Mr. Pangburn’s challenge
to the Client Assistance Fund’s findings.
Mr. Pangburn did not return any of the
money, so the Client Assistance Fund
paid Ms. Illingworth $7,280 on March 13,
2008. Mr. Pangburn has not reimbursed
the Client Assistance Fund. Based upon
those circumstances, Mr. Pangburn ad-
mitted that he violated I.R.P.C. 1.16(d)
[Failing to return unearned fees upon ter-
mination of representation] and 1.15(d)
[Failure to keep property separate until
the dispute between the lawyer and client
was resolved].

Given Mr. Pangburn’s admissions that
he violated those Idaho Rules of Profes-
sional Conduct, a Hearing Committee of
the Professional Conduct Board conduct-
ed a hearing on April 4, 2011, to determine
the sanction that it would recommend to
the Court. On July 27, 2011, the Hear-
ing Committee issued a decision recom-
mending that Mr. Pangburn be disbarred.
Mr. Pangburn filed a Motion to Alter or
Amend that decision. On November 9,
2011, the Hearing Committee denied Mr.
Pangburn’s Motion to Alter or Amend, but
did recommend that Mr. Pangburn’s ef-
fective date of disbarment be February 1,
2010, which was the date that Mr. Pang-
burn would have been eligible to reinstate
following his 2008 suspension.

The Court’s Opinion stated that the
Court had conducted an independent re-
view of the record and carefully consid-
ered the nature of the admitted violations
of the Idaho Rules of Professional Con-
duct and the mitigating and aggravating

circumstances. The Court concluded that
the need to protect the public, the courts
and the legal profession, dictated that the
Court accept the Hearing Committee’s
recommendation that Mr. Pangburn be
disbarred. The Court disbarred Mr. Pang-
burn effective February 1, 2010.

Mr. Pangburn cannot apply for admis-
sion to the Idaho State Bar sooner than
five years from the effective date of the
disbarment. If Mr. Pangburn applies for
admission, he will have the burden of
overcoming the rebuttable presumption of
“unfitness to practice law.”

This disbarment notice shall be pub-
lished in the Advocate, the Idaho States-
man and the Idaho Reports.

Inquiries about this matter may be di-

rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

PHILIP K. KLEINSMITH
(Public Reprimand)

On April 11, 2013, a Hearing Com-
mittee of the Professional Conduct Board
issued a public reprimand to Philip K.
Kleinsmith of Colorado Springs, Colo-
rado. The Hearing Committee’s Order
followed a stipulated resolution of an
Idaho State Bar reciprocal disciplinary
proceeding which resulted in the identical
sanction that was imposed in Arizona and
Utah.

Mr. Kleinsmith is a member of the
bar in 26 states. In 2012, the Supreme
Court of Arizona and a Utah court pub-
licly reprimanded Mr. Kleinsmith. Mr.
Kleinsmith admitted violating Rules 1.1,
1.3, 1.4, 1.5, 1.16, 5.3 and 8.4(d) of the
Arizona and Utah Rules of Professional
Conduct. Those rules are the equivalent
of the same Idaho Rules of Professional
Conduct.

In two separate cases in Arizona, Mr.
Kleinsmith filed complaints that were ul-
timately dismissed for lack of service. In
nine separate cases in Arizona, Mr. Klein-
smith certified the cases for arbitration
despite the amount in question exceeded
the threshold for the amount allowed for
arbitration. In representing the same cli-
ent, he failed to appear for two hearings in
Wisconsin and billed the client for filing
corrective motions to remedy his failures
to appear. In a Florida matter, he made
errors in preparing a real estate “Notice of
Sale”. In withdrawing from a matter in
which he represented the client, he failed
to reasonably communicate with the client

prior to filing his motion to withdraw.
The public reprimand does not limit
Mr. Kleinsmith’s ability to practice law.
Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

DRAKE D. MESENBRINK
(Suspension)

On April 11, 2013, the Idaho Supreme
Court issued a Disciplinary Order relat-
ing to the suspension of Drake D. Mesen-
brink. The Idaho Supreme Court’s Or-
der followed a stipulated resolution of an
Idaho State Bar reciprocal disciplinary
proceeding which resulted in the identical
sanction that was imposed in Washington,
a three-year suspension from January 18,
2013 through January 18, 2016, and spec-
ified conditions of reinstatement.

Mr. Mesenbrink was previously ad-
mitted to practice law in Washington in
1987. Mr. Mesenbrink was admitted to
practice law in Idaho in 1988. Mr. Mesen-
brink and the Washington State Bar Asso-
ciation stipulated to the Washington sus-
pension. Mr. Mesenbrink admitted viola-
tions of Washington Rules of Professional
Conduct 8.1(a), 8.4(c), 8.4(d), 8.4(1) and
ELC 5.3(e). In the Washington case, Mr.
Mesenbrink knowingly made false state-
ments of material fact to the Washington
State Bar Association by submitting a fab-
ricated letter and falsified client ledger to
the Association in connection with a dis-
ciplinary matter. The Washington State
Bar Association recognized the following
mitigating factors: that following the in-
cidents above, Mr. Mesenbrink was diag-
nosed as suffering from major depression,
has been taking medication, and his phy-
sician reports that with individual therapy
and medication it would be unlikely that
this kind of event would occur as it was
out of character for Mr. Mesenbrink and
that he had demonstrated clear remorse
and understanding of the nature and char-
acter of his actions.

The Idaho Supreme Court’s Disciplin-
ary Order also provided that before being
reinstated to the active practice of law in
Idaho, Mr. Mesenbrink must demonstrate
that he has the mental capacity to practice
law at the time of any reinstatement.

Inquiries about this matter may be
directed to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.
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LETTER TO THE EDITOR

Poor judgment at work
Dear Editorial Advisory Board,

After reading the article entitled Strik-
ing the Right Balance: Local Land Use
Ordinances and Proper Governance in
the February 2013 Advocate written by
Art Macomber, I have to question the pur-
pose of The Advocate and the wisdom of
the editorial board in publishing the arti-
cle. Perhaps I am naive, but | have always
believed it to be the responsibility of the
Idaho State Bar, as a professional organi-
zation, to remain politically neutral. That
neutrality should extend to the bar’s offi-
cial publication. Members of the bar have
many other opportunities and venues to
express or promote their political agenda.
Mr. Macomber frequently writes guest
opinions for the Coeur d’Alene Press for
that purpose. The Advocate should be pre-
served as an educational and factually in-
formative tool for members of the Bar.

In Dan Black’s article entitled Behind
the Scenes at The Advocate, Collabora-
tion Creates a Magazine, he explained
what the editorial board looks for in an
article. Is it intelligent, does it shed new
light, share helpful practice tips, or reveal
some important development in the law?
Mr. Black’s article may have been writ-

ten as a disclaimer, but it reads more like
an endorsement of Mr. Macomber’s ar-
ticle. After all, the editorial board would
not have printed the article had it not met
the stringent requirements of the editorial
board.

Although Mr. Macomber’s article
began with an analysis of the law, it di-
gressed into a rant about the tyranny of
the neighborhood and the requirement for
political approval from the neighborhood.
That rant was neither factually correct
nor was it consistent with the principles
embodied in the United States and Idaho
Constitutions which we, as members of
the Idaho State Bar, have sworn to up-
hold. The same constitutions that the
members of the governing bodies charged
with making land use decisions have also
sworn to uphold.

The land use regulations adopted by a
governing body through the public hear-
ing process provides the criteria by which
decisions are to be made. I have been
present in more than one land use hearing
when the “neighborhood” was opposed a
particular project and attempted to shape
the decision by threats of “impeachment”
or withdrawal of support at the next elec-
tions, and even threats of boycotting a
business owned by one of the decision

makers. Each time, the decision makers
have made their decision based on the cri-
teria in the city code and not based on the
pressure from the neighborhood. It is the
responsibility of the attorney for the city
or county to counsel the governing body
regarding their duty to make land use de-
cisions based on the established criteria.
A responsibility that should be familiar
to Mr. Macomber since he has previously
served as the city attorney for at least two
small cities.

Rather than promote the kind of bal-
ance that is provided by giving all parties
due process, Mr. Macomber advocates
throwing out the constitutional protec-
tions provided through that due process.
Instead, he seeks to further his personal
agenda by using The Advocate to promote
changes to the law. Is it coincidental that
he submitted his article to The Advocate
for publication while the Legislature is in
session? I think not.

I am disappointed that the editorial
board would allow Mr. Macomber to use
our professional publication for his own
political agenda. By doing so, it gives the
appearance that Mr. Macomber’s views
are supported by the Bar.

Nancy Stricklin

ELLIS LAW, PLLC

Allen B. Ellis
(formerly with Ellis, Brown & Sheils)

Now available and accepting referrals for:
* Professional negligence
* Civil litigation
* ERISA litigation
» Appellate matters

Ellis Law, PLLC
12639 West Explorer Drive, Suite 140
Boise, Idaho 83713
(208) 345-7832
aellis@aellislaw.com

R. Bruce Owens
Attorney at Law

of the Firm,

6>

OWENS & CRANDALL, PLLC

Admitted ID and WA

Association or fee split on Medical Malpractice, Product Liability,
Premises Liability, & other serious injury cases

Martindale-Hubbell AV Preeminent Rating
Named “Best Lawyers in America” since 1993
Named “Mountain States Super Lawyer” since 2010

Certified Civil Trial Specialist since 1995

208-667-8989
1-877-667-8989

8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com
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Dykas & Shaver LLP

“1 do not think there is any thrill that can go through the
human heart like that felt by the inventor as he sees some
creation of the brain unfolding to suceess... Such emotions
make a man forget food , sleep, friends, love, everything.” -
Nikola Tesla

Comprehensive Protection for Your
Intellectual Property

r

Dykaslaw.com

1403 W. Franklin - Boise, Idaho 83702
208-345-1122

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701 Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com

IDAHO LEGAL RESEARCH

| ’ onsulting & Services LLC

Teressa éfa/bfl,' Jo
Legal Research Specialist with over 20 years of experience

Expert at online searching
Access to national database

Fiwe 208.724.8817 Lwai tzywicki@cableone.net

MEDIATION SERVICES
IDAHO & WYOMING

Member Idaho Supreme Court & Idaho Federal Court
Panel of Civil Mediators
33 years litigation experience

Alan C. Stephens

Thomsen Stephens Law Offices
2635 Channing Way
Idaho Falls, Idaho 83404
(208) 522-1230
alan@ts-lawoffice.com

Jeffery Mandell
John C. Hughes

With creativity and commitment we provide
advice, solve problems, craft documents,
maximize opportunities, and minimize
significant IRS, Department of Labor and
other risks

Uniquely Experienced. Practical Advice. Results.

www.erisalawgroup.com
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Annual meeting planned

for Coeur d’Alene

This year’s Idaho State Bar Annual
Meeting will be held July 17-19 in Coeur
d’Alene and will feature dynamic and in-
teractive CLE classes, social events and
awards ceremonies. “This is your chance
to honor your colleagues, reconnect with
friends, share stories, and earn CLE cred-
its,” said Deputy Director Mahmood
Sheikh.

“In addition to the Annual Meeting,
Coeur d’Alene and its surrounding areas
not only offer breath-taking scenery but
provide a vast array of both indoor and
outdoor activities,” he said.

Attendees will be given the opportuni-
ty to earn over 8.0 CLE Credits (of which
2.0 are Ethics). Programs will be offered
through the Idaho Law Foundation Con-
tinuing Legal Education (CLE) Commit-
tee, Idaho State Bar Practice Sections,
the University of Idaho College of Law,
and Concordia University School of Law.
Topics will include:

e The Affordable Healthcare Act: Re-
solved & Unresolved Legal Challenges

e Marijuana? Border Control!

e The Latest on the Bunker Hill Super-
fund Site

e Land Use Regulation in Idaho: Balanc-
ing Private Use with Public Power

e The 2012 Tax Act: Planning for Porta-
bility and Other Estate Tax Issues / VA
Benefits for Long-Term Care

e Lawyering in the Information Age

Top political strategist

picked as keynote speaker

The ISB announced that Chief of Staff
to U.S. Vice President Joe Biden and a
former CEO of the Democratic Leader-
ship Council (DLC), Mr. Bruce Reed,
will be the keynote speaker at the Annual
Meeting in Coeur d’Alene July 17-19.

Mr. Reed is a native of Coeur d’Alene,
and is the son of Idaho State Bar Dis-
tinguished Lawyer
Scott Reed and for-
mer Idaho State Sen-
ator Mary Lou Reed.

He attended
Princeton University,
graduating in 1982,
and earned a mas-
ter’s degree in Eng-
lish Literature from
Oxford University as
a Rhodes Scholar.

Bruce Reed
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Visit the Idaho State Bar website for
additional facts regarding the keynote
speaker, as well as suggestions for hotels
and lodging for the Annual Meeting.

2013 Annual Meeting

scholarships available

The Idaho State Bar is offering a lim-
ited number of scholarships to the 2013
Annual Meeting, July 17-19, in Coeur
d’Alene. The scholarships include regis-
tration fee and a per diem of up to $50 per
day for travel and lodging. The scholar-
ships are designed to provide assistance
to those attorneys who, due to financial
or professional circumstances, would not
otherwise be unable to attend. To apply
for a scholarship, contact the ISB Com-
missioner who represents your judicial
district, or ISB Deputy Director Mah-
mood Sheikh at (208) 334-4500. Deadline
for a scholarship request is Friday, May
17.

Dean Don Burnett appointed

as interim president of Ul

The University of Idaho Board of Re-
gents selected Donald L. Burnett, Jr., dean
of the College of Law, as the interim pres-
ident upon the departure of current presi-
dent M. Duane Nellis in June.

“Don has been an outstanding dean of
the UI’s College of Law, and we are con-
fident he is the right person to lead the in-
stitution during this period of transition,”
said Ken Edmunds, president of the State
Board of Education. “The board appreci-
ates Don’s willingness to take on the re-
sponsibilities of Interim President, and we
look forward to working with him over
the next few months.”

Burnett, an Idaho native, has served
as the University of Idaho College of Law
dean since 2002. He also serves as the co-
ordinating dean for interdisciplinary pro-
grams in water resources, environmental
science, and professional science masters
program. He had previously served as the
dean of the Brandeis
School of Law at the
University of Lou-
isville. He holds a
bachelor’s  degree
from Harvard and
law degrees from the
University of Chica-
go and the University
of Virginia.

“I am humbled
by this call to ser-

Donald L. Burnett, Jr.

vice for the whole university,” said Bur-
nett. “The University of Idaho is one of
our state’s great treasures. Historian Rafe
Gibbs described our university as a ‘bea-
con for mountain and plain.” I will work
energetically with all members of the uni-
versity community, and with all friends of
the university, to assure that our beacon
continues to reach far and shine brightly.”

Fourth District

plans Law Day bash

The Fourth District Bar Association’s
Law Day Committee planned to host the
May 1 Law Day events with the theme
“Realizing the Dream: Equality for All.”
This theme provides an opportunity to
explore the movement for civil and hu-
man rights in America and the impact it
has had in promoting the ideal of equality
under the law. It will also provide a forum
for reflecting on the work that remains to
be done in rectifying injustice, eliminat-
ing all forms of discrimination, and put-
ting an end to human trafficking and other
violations of basic human rights.

In conjunction with Law Day, the
Fourth District plans to present the Liber-
ty Bell Award, given to acknowledge out-
standing community service by a person
or persons who have: (1) promoted bet-
ter understanding of the rule of law; (2)
encouraged a greater respect for law and
the courts; (3) stimulated a sense of civic
responsibility; and (4) contributed to good
government in the community.

At press time, the award winners had
not been announced. The Liberty Bell
Award was to be presented during the
Law Day celebration reception on May 1,
at the Rose Room in Boise.

“Street law” clinic

a big success

Attorneys and students from several
organizations hosted a series of Street Law
Clinics, an opportunity for the public to
discuss and problem-solve their legal is-
sues with a law student who is supervised
by an attorney. The clinics were held at
the Boise Public Library and helped doz-
ens of people.

The Real Property Section, the Busi-
ness and Corporate Law Section and the
Family Law Section all donated copies
of their handbook and/or forms book for
this project, which was sponsored by the
Idaho Trial Lawyers Association and both
the University of Idaho College of Law
and Concordia University School of Law.



Future clinics are planned for May 13,
June 10 and July 8, from 4 - 6 p.m. at the
Downtown Branch of the Boise Public Li-
brary.

Litigation Section

makes donations

The Litigation Section donated $5,000
to the Idaho Campaign for Justice, $3,000
to Idaho Legal Aid Services, $1,000 to
the Professionalism and Ethics Section in
support of their Law School 1L Profes-
sionalism Orientation, $750 to the Idaho
Volunteer Lawyers Program, $750 to the
Idaho Academy of Leadership for Law-
yers in support of participant scholar-
ships, $500 to the Idaho Partners Against
Domestic Violence, and $500 to the Di-
versity Section in support of their “Love
the Law!” program.

Pro Hac Vice admission

fee increased on April 1
On March 4, 2013, the Idaho Supreme
Court entered an Order amending Idaho

Bar Commission Rule 227 providing for
the pro hac vice admission of non-Idaho
attorneys. The amendment increases the
pro hac vice fee paid to the Idaho State
Bar from $200 to $325, with the $125
increase to be remitted to the Idaho Law
Foundation to support its pro bono legal
services program. The effective date of
the Amendment is April 1, 2013. If you
have questions pertaining to the amend-
ment or pro hac vice admission, please
email Maureen Ryan Braley at mryan-
braley@isb.idaho.gov or Belinda Brown
at bbrown@isb.idaho.gov.

ABA suggests

readiness for disasters

The American Bar Association’s
Young Lawyers Division (YLD) and the
Federal Emergency Management Agency
(FEMA) have had a formal agreement to
coordinate a legal services response to
qualifying national disasters. The ABA
YLD has worked with FEMA under that
Agreement to lead efforts to manage and

provide volunteer legal services in re-
sponse to disasters. And we have seen,
even in just the past few months, how se-
rious natural disasters can give rise to a
wide range of legal problems for victims.

Across the country, Lawyer Referral
Programs are being notified about the cur-
rent ABA-FEMA Agreement, in the event
of a disaster in their area.

Concordia promotes

community service projects

Concordia University School of Law
encourages volunteerism in the communi-
ty and at the end of February two groups
of students, faculty and staff prepared and
served breakfast at the Ronald McDonald
House. At the beginning of March, they
hosted the Women’s Business Center’s
Legal Forum, an informational dialogue
and advice from local practicing attor-
neys. Later that March, a group of stu-
dents and faculty volunteered at a Habitat
for Humanity building project.

MEDIATION IS PROCESS,
PATIENCE AND PERSEVERANCE.

» 25 years of litigation experience

» Yale University

» University of Michigan Law School

» Straus Institute,

Pepperdine University

THOMAS, WILLIAMS
& PARK.-

DAN WILLIAMS 2083457800\,
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Volunteer Service Opportunities

Diane K. Minnich
Executive Director, Idaho State Bar

The Bar and Foundation rely on the
volunteer efforts of bar members and non
lawyers to accomplish their goals. The
hundreds of hours contributed each year
by volunteers allow the organizations to
provide varied programs, activities and
services to the public and the members.
We thank those of
you who continue to
serve the legal pro-
fession through vol-
unteer service. We
encourage those of
you who have not
taken advantage of
the volunteer oppor-
tunities to give it a
try. As many of you
already know, volunteer service can pro-
vide many rewards.

Each year, the Bar Commissioners and
Idaho Law Foundation (ILF) Directors re-
cruit attorneys interested in serving on a
committee or volunteering their time to
assist with ISB and ILF programs and ac-
tivities.

If you are interested in serving as a
volunteer, you can submit the Volunteer
Opportunities form on page 25, or on our
website or email me your preferences. If
you have questions about the opportuni-
ties listed, please contact me at dminn-
ich@isb.idaho.gov.

Committee appointments are made in
July. Board members consider geograph-
ic diversity, areas of practice and previous
or current committee assignments when
selecting committee members. Many of
the volunteer activities are available year
round or on a limited basis throughout the
year. A few of these activities are high-
lighted here.

Pro bono service:
What can you do to help?

A few hours donated through the
Idaho Volunteer Lawyers Program can
help low-income people in Idaho who
have critical legal needs, help you fulfill
your obligation to provide pro bono ser-
vices, and give you an opportunity to gain
experience in various areas of the law.
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Attorneys have a variety of opportuni-
ties to provide pro bono assistance includ-
ing direct representation of clients, as well
as clinics, and advice and consultation.
Some of the critical needs are:

e Representing parents or guardians of
children in danger

e Representing victims of domestic vio-
lence

e Assisting nonprofit entities that serve
low income groups or individuals

e Advice & Consultation Clinics for
Senior Citizens

o Soundstart presentations for low-income
parents and grandparents

e StandDown clinics for homeless vet-
erans and other homeless legal advice
clinics

¢ Youth court

eCourt Appointed Special Advocate
Programs (CASA) use volunteer attor-
neys to represent trained, lay Guardians
ad Litem in Child Protective Act pro-
ceedings in Judicial Districts 4, 6, and 7

o US District Court, District of Idaho — to
provide pro bono representation for pro
se litigants in cases that have potential
merit

e Representing Immigrant victims of do-
mestic violence or crime to obtain legal
status in the US through the Violence
Against Women Act or U-visa petitions

e Assisting immigrants who have legal de-
fenses to removal

e Advising emerging business on basic
business law topics

e Answering questions for bankruptcy
practitioners or representing debtors in
bankruptcy court

e Assistance with foreclosure prevention
¢ Helping victims of identity theft
e Legal clinic for Veterans

If you see a need or have a passion,
IVLP can work with you to put together a
project that works for you. Find a pledge
form at www.isb. idaho.gov/pdf/ivlp/ivlp
pledge.pdf.

ILF Law Related Education

Idaho’s young people are its most
valuable resource. As an attorney, you
can help Idaho teachers reinforce learn-
ing while building positive relationships
between students and members of Idaho’s
legal community.

Law Related Education (LRE) pro-
grams focus on topics that translate into
real world experiences. Students exposed
to LRE programs learn constructive ways
to resolve conflicts and increase critical,
analytical, and problem-solving skills.

LRE offerings include the annual
Mock Trial Competition, and the Lawyers
in the Classroom project, which gives stu-
dents the opportunity to learn about the
law from actual practitioners. Please con-
sider volunteering to help with either of
these programs. Contact Carey Shoufler,
Law Related Education Director, at 334-
4500 or cshoufler@isb.idaho.gov for
more information.

Sections of the Bar

Bar members are welcome to join
Practice Sections, which are involved in
many projects such as CLE programs,
developing publications, public service
activities, and social events for section
members. Volunteers are always wel-
come to join and help with section activi-
ties. There are currently 20 Idaho State
Bar Sections. The list of sections and sec-
tion contact information are available on
the bar’s website: www.idaho.gov/isb.

District Bar Associations

The seven District Bar Associations
provide an opportunity for you to get
involved and meet other attorneys prac-
ticing in your geographical area. Each
association provides social events, pub-
lic service projects, CLE programs, and
hosts the annual fall resolution meetings.
Contact your local DBA officers for more
information about how to get involved in
the local bar.

Again, we offer our sincere thanks to
those of you who give of your time, tal-
ents and expertise to provide service to
your colleagues, the legal profession and
the public.



ISB/ILF Committees

Volunteer Opportunities

Member participation is vital to the success of the Idaho State Bar and Idaho Law Foundation. Lawyers can and do make a
difference by participating on one of the many committees or activities listed below. Committee assignments are three-year
terms, and each year there are generally one to three openings available on each committee. Time commitments vary with each
committee depending upon its function and meeting schedule. In the appointment process, consideration is given to geographic
distribution, areas of practice, and other committee assignments or ISB/ILF involvement.

Please let us know if you are interested in contributing to the activities of the Idaho State Bar and the Idaho Law Foundation by
serving on one of the committees, or participating in one of the programs listed below.

Please indicate your 1st, 2nd, or 3rd choice.

.
JISBI

IDAHO STATE BAR

IpAHO STATE BAR
VOLUNTEER COMMITTEES

___ The Advocate Editorial Advisory Board
(meets monthly)

__ Bar Exam Grading
(twice a year)

___ Lawyer Assistance Program
(meets quarterly)

___ Disciplinary Committees
(meet as needed)
Professional Conduct Board
Client Assistance Fund
Unauthorized Practice of Law

_ Admissions Committees
(meet as needed)
Character and Fitness
Reasonable Accommodations

IDAHO LAW FOUNDATION
AN P e N

Helping the profession serve the public

Ipano Law FounpaTioN
VOLUNTEER COMMITTEES

Continuing Legal Education
(meets quarterly)

Law Related Education
(meets three times a year)

Idaho Volunteer Lawyers Program Policy Council
(meets quarterly)

IOLTA Fund Committee
(meets once a year)

I would like more information about the Bar Sections.

I would like more information about the District Bar

I would like more information about participating in the
Foundation’s Law Related Education Programs such as Mock
Trial, or Lawyer in the Classroom.

I am interested in providing pro bono service through the

Associations. Foundation’s Idaho Volunteer Lawyers Program.
Name:
Address: Zip:
Phone: Email:

Have you previously participated as a member of an ISB and/or ILF Committee?

d No

U Yes — Most recent committee assignment(s)

Please return this form no later than June 3, 2013
ISB/ILF Committees

P.O. Box 895
Boise, ID 83701

Or email your committee interests to dminnich@isb.idaho.gov
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Welcome From the Family Law Section

Joanne Kibodeaux

he Idaho State Bar’s Family
Law Section welcomes the
opportunity to co-sponsor
this issue of The Advocate
with the Alternative Dispute
Resolution Section. The
use of ADR in family law has been in
place in Idaho since the 1980’s. Efforts
to guide families through the difficult
process of divorce and custody with ADR
continue to evolve. Mediation is now
solidly part of the practice of family law
in Idaho. I.R.C.P. 16 (j) institutionalizes
the issuance of mediation orders in many
family law disputes and each judicial
district maintains lists of court approved
child custody mediators for appointment
by the courts.

The Family Law Section has a long-
standing interest in ADR. In recent
years, the Section sponsored 20 Idaho
attorneys to attend mediation training
at the Northwest Dispute Resolution
Center. This was designed to provide
additional trained mediators in previously
underserved areas of the state. The
Family Law Section also co-sponsored
a continuing legal education course on
the topic of collaborative law which is
an alternative process to litigation that
incorporates mediation. These sorts
of training efforts have had an impact.
Mediation continues to grow and
collaborative practice, while small, is
also growing in various forms throughout
Idaho.

Mediation is one of many important
topics the Family Law Section is inter-
ested in. Pursuant to Article 1, Section
2 of our By-Laws our Section’s activi-
ties “shall pertain to the field of family
law and such ancillary subjects as affect
the viability and security of the family,
including but not limited to juvenile law,
child protection law, guardianship, and
elder law.” In the area of child protec-

tion, the Section’s council recently do-
nated funds to the Idaho Supreme Court
for efforts to train and certify attorneys
in accordance with the National Associa-
tion of Counsel for Children (NACC).
The topics of juvenile law, guardianship,
and elder law were featured in our 2012
annual October continuing legal educa-
tion series.

Providing support to family law
practitioners through education and com-
munication emerged as the primary goal
from our 2012 strategic planning session.
This issue of The Advocate contains
articles with that specific goal in mind.
Gary L. Schreiner’s article provides a
primer for defining roles and responsi-
bilities of attorney-mediators in Hey, Can
She Do That? An Ethical Dilemma. Jill
Juries’ article, Avoiding the Hollywood
Drama: The Evolution of Mediation in
Divorce, highlights how ADR can assist
parents in making difficult decisions for
restructuring their families.

Additionally, in support of attorneys
who represent low income families and
victims of domestic violence, the Fam-
ily Law Section has made significant
financial contributions over the past year
to the Idaho Volunteer Lawyers Program,
Idaho Legal Aid Services, Inc., and Idaho
Partners Against Domestic Violence.

We have an ambitious continuing
legal education agenda for 2013. The
Section just finished a free Webinar for
our members on the topic of same-sex re-
lationships. This spring will bring a CLE
on the topic of tax law for the family
law practitioner in conjunction with the
University of Idaho College of Law’s Tax
Clinic. While the tax law CLE will be
conducted in Boise, it will be available
to all Idaho practitioners via webinar.
The Section is sponsoring a CLE at the
Idaho State Bar’s Annual Meeting on
the topic of the Fourth Judicial District’s
Pilot Project for the Idaho Rules of
Family Law Procedure. Judge Russell
A. Comstock and Judge David Epis will

be featured on that panel to discuss the
implementation and progress of those
rules. Also, the Section’s annual October
CLE series will be conducted in Boise on
October 11, in Pocatello on October 18,
and in Coeur d’Alene on October 25.

The Family Law Section looks for-
ward to co-sponsoring the January 2014
issue of The Advocate with the Litigation
Section. The Section’s Form Book con-
tinues to be available for purchase and
the Handbook will once again be updated
this year with new articles of interest to
the family law practitioner. We also have
an active list serve to provide a forum
for ongoing discussions amongst our
members. Our page on the Idaho State
Bar’s website provides information on
pricing for publications and how to join
the list serve.

None of these efforts can be ac-
complished without the Section’s active
statewide council, interested member-
ship, and talented staff from the Idaho
State Bar. If you are not already a mem-
ber, we welcome your participation. A
complete listing of council members can
be found on our page of the Idaho State
Bar’s website and you should feel free to
contact any one of us for more informa-
tion. We also welcome your suggestions
on training topics and ways to strengthen
our collegiality.

About the Author
Joanne Kibodeaux serves as the cur-
rent chair of the Family Law Section. She
is a solo practitioner in Boise and prac-
tices in the area of
family law. Joanne is
also a Special Deputy
Attorney General for
the Department of
Health and Welfare,
Child Support Divi-
sion. Joanne has been
a member of the Idaho
State Bar since 1989.
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Hey, Can She Do That? An Ethical Dilemmma
|

Gary Schreiner

Anastasia D. Advokat was an experi-
enced family law attorney. She’d done so
many cases that she could draft pleadings
and decrees with her eyes closed. Being
converted to the light, she also decided to
become a mediator. Anastasia had medi-
ated several cases, mostly referrals from
attorneys who trusted her, and she was
building a reputation as a good mediator.

One day John and Tilly contacted An-
astasia looking for a mediator. They had
decided to get a divorce and some friends
who had been through mediation recom-
mended they give it a try. John and Tilly
thought they could be civil with each oth-
er and wanted to do what was best for the
kids, but they needed a little help to work
everything out. They didn’t want to hire
attorneys so they decided to try media-
tion. Neither John nor Tilly had yet filed
anything with the court.

Anastasia thought it was great that the
couple wanted to try to work things out
for the benefit of the kids and believed
the mediation would be an easy one. She
was right. Everything went quickly and
smoothly, and the couple soon reached an
agreement. At the conclusion of the me-
diation, John and Tilly asked what docu-
ments they would need to file in order to
get their divorce. Anastasia explained
about the complaint and the documents
needed to finalize the divorce by stipula-
tion.

John then asked, “You’re an attorney,
right? Can you just write all that stuff up
for us?” Tilly nodded in agreement.

Anastasia didn’t know what to say.
This was never covered in her mediation
training, and no one had ever asked her
that question before.

What should Anastasia do?

The quandary

I have heard real-life variations of
this scenario many times over the years,
and it is a concern voiced by attorneys
and non-attorneys (who are watching us)
alike. Can an attorney-mediator draft any
documents for the parties beyond being
the “scribe” for their agreement? Chances
are, if you ask your colleagues that ques-
tion you will get answers on both sides of
the fence.

The trouble is we have these pesky
(and really quite useful) things called
ethical standards. The more professional
roles we play, the more standards we may
have to juggle. Attorney-mediators get

Can an attorney-mediator draft
any documents for the parties
beyond being the “scribe”
for their agreement?

the double whammy of trying to comply
with the Idaho Rules of Professional Con-
duct and the Model Standards of Conduct
for Mediators. Attorney members of the
Idaho Mediation Association (IMA) also
get to balance whether the Model Stan-
dards or the IMA Standards (or both) ap-
ply.

In this article, since we will be dis-
cussing the separate roles of the neutral
mediator and the attorney advocate/rep-
resentative, for clarity sake I will refer to
the individual who is able to provide both
services (the attorney-mediator) as the
“practitioner” and the separate roles by
their professional titles.

We will start from the attorney side.
Do the Rules of Professional Conduct
permit Anastasia to accept the parties’
request? At least five jurisdictions have
issued formal opinions in the affirma-
tive: Ohio,* Michigan,> Massachusetts,?
Maine,* and Utah.> However, Utah attor-
neys found the issue so murky that they
asked for specific authorization, which
they received as Rule 2.4(c) of the Utah
Rules of Professional Conduct.® In Arizo-
na, the state bar ethics committee was un-
able to reach a consensus. A Washington
opinion would seem to permit the drafting
of pleadings and finalization documents
if the parties are represented.” Idaho has
not issued a formal opinion. So, what do
the Idaho rules say?

Separate roles

Rule 2.2 of the Idaho Rules of Profes-
sional Conduct makes it clear that the role
of mediator is separate from the role of ad-
vocate. A lawyer serving as a third-party
neutral “assists two or more persons who
are not clients of the lawyer.”® When a
lawyer knows or should reasonably know
that any of the parties do not understand
the third-party neutral role, the lawyer
“shall explain the difference between the
lawyer’s role as a third-party neutral and
the lawyer’s role as one who represents a
client.””

If Rule 2.2 is not enough to establish
two separate and distinct roles, it is rein-
forced by Rule 1.7. From Rule 1.7 we
learn that a lawyer cannot represent mul-
tiple clients due to conflict of interest, if,
among other factors:

e The representation of one client will be
directly adverse to another client;*

e There is a significant risk that the rep-
resentation of one or more clients will be
materially limited by the responsibilities
to another client, former client or third
parties;*

e The representation involves the asser-
tion of a claim by one client against an-
other client in the same litigation or pro-
ceeding.”?

At the outset of mediation, there is a
strong possibility that the interests of the
parties will be directly adverse. “I want
primary custody!” ‘“No, I want primary
custody!” It would be quite difficult for
someone trying to represent both parties
to juggle these interests, materially lim-
iting the attorney’s options. However, it
should be noted that these conflicts may
be waived by written informed consent.*®

As to the third discussion factor, Com-
ment 17 to Rule 1.7 states that, “Whether
clients are aligned directly against each
other... requires examination of the con-
text of the proceeding.” Starting on its
face, an Idaho divorce or custody case in-
volves one of the parties asserting a claim
directly against the other. We have “Jane
Smith vs. John Smith.” The parties can-
not commence the case jointly, aligning
themselves on the same side. The current
rules and practice create an inherent con-
flict, aligning one party directly against
the other.

In this context, it would not be pos-
sible to represent both parties. If the prac-
titioner represents only one party then the
practitioner is no longer neutral. If the
practitioner is not neutral, the practitioner
cannot serve as mediator. Reading togeth-
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er Rules 1.7 and 2.2, the roles must there-
fore remain separate and distinct, with no
legal representation of either party prior to
or during the mediation.

Can, then, a mediator prepare the
complaint/petition and other documents
to be filed with the court? The answer is
no. In the capacity of mediator, the prac-
titioner is not representing either party, is
not practicing law, and therefore cannot
prepare any court documents for the par-
ties beyond their mediated agreement.

However, this brings us to the next
question. Once the role of mediator has
ended, can the practitioner shift roles and
prepare the documents?

Changing hats

The foreseeable possibility that the
practitioner may subsequently be asked to
represent one of the parties'® is addressed
by Rule 1.12. For our purposes, this Rule
imposes two key considerations:
1. The practitioner shall not negotiate for
employment with a party or lawyer for a
party in a matter where the practitioner is
participating personally and substantially
as a mediator.”
2. The practitioner shall not represent any-
one in connection with a matter in which
the practitioner participated personally
and substantially as the mediator, unless
all parties to the proceeding give informed
consent in writing.*®

The Rule does not completely pro-
hibit subsequent representation, but rather
permits it under certain circumstances. It
seems to envision a possible changing of
roles, and establishes conditions under
which those might occur.

If the practitioner changes hats and
moves from the role of mediator to role of
attorney, part of the process of obtaining
informed consent would need to be a dis-
cussion of which party to represent. Once
that decision has been made, if the other
party remains unrepresented — which is
quite likely since the parties are ostensibly
in agreement on everything at this point
— Rule 4.3 duties to unrepresented parties
will also kick in.

What about Anastasia?

Back to Anastasia. What do we tell
her? Based on the discussion so far, we
might tell her that she could say ‘yes’ if
she follows some rules of thumb:

1. Do not try to act as both mediator and
attorney for the parties at the same time."’

2. Do not negotiate for subsequent em-
ployment while acting as mediator.*®

3. Get informed consent from both parties
in writing.*
4. Only represent one party.?
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Once the role of mediator has
ended, can the practitioner shift
roles and prepare
the documents?

5. Be mindful of duties to the unrepre-
sented party.?*

Whew! So that is settled, right? An-
astasia can just say ‘yes’ and...

Whoa! Not so fast!

Hold on. We cannot just stop the
inquiry there; we have to throw another
wrench into things. In assuming the role
of mediator, the practitioner takes on an-
other set of ethical duties, which “may im-
pose more stringent standards of personal
or imputed disqualification.”? The most
relevant for the Idaho attorney-mediator is
the Model Standards of Conduct for Me-
diators. The Idaho State Bar has adopted
the Model Standards as aspirational stan-
dards. While “aspirational” may sound
like “optional,” as one judge recently put
it, “If we have to look for standard of care,
where are we going to look?”* Right.
The answer was the Model Standards.

We have already established that the
mixing of roles can be problematic. The
Model Standards also state this quite
bluntly:

The role of a mediator differs sub-
stantially from other professional
roles. Mixing the role of a mediator
and the role of another profession
is problematic and thus, a media-
tor should distinguish between the
roles. A mediator may provide in-
formation that the mediator is quali-
fied by training or experience to
provide, only if the mediator can do
so consistent with these standards.

Again, wearing two hats at once is a bad
idea. So what about taking off one and
putting on another? Well, like the Rules
of Professional Conduct, the Model Stan-
dards do not outright prohibit it, but they
do give plenty of warnings.

¢ A mediator shall conduct a mediation in
an impartial manner and avoid conduct
that gives the appearance of partiality.?*

¢ A mediator shall avoid a conflict of in-
terest or the appearance of a conflict of in-
terest during and after a mediation.”

¢ A mediator shall not undertake an addi-
tional dispute resolution role in the same

matter without the consent of the parties.
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e Subsequent to mediation, a mediator
shall not establish another relationship
with any of the participants in any matter
that would raise questions about the integ-
rity of the mediation.?”

A conflict of interest can arise from
any involvement or relationship that rea-
sonably raises a question of the mediator’s
impartiality.?® While in general a conflict
can be waived,? if the conflict of interest
might reasonably be viewed as undermin-
ing the integrity of the mediation, the me-
diator must decline or withdraw from the
mediation, regardless of whether the par-
ties agree otherwise.*

So, can she?

After cautioning Anastasia about en-
gaging in any conduct or relationships
that might raise questions about the in-
tegrity of the mediation, we might tell her
that under the Model Standards, a media-
tor may change hats if she:

e Informs the parties of the implications
of the change;*

¢ Obtains their consent to the change;*?

e Follows standards governing the new
role (i.e. the Rules of Professional Con-
duct);*

Structures the relationship so that it does
not raise questions about the integrity of
the mediation.

Factors to be considered in entering
into any relationship with a party post-
mediation include:®

¢ Time elapsed following the mediation;

e The nature of the relationship estab-
lished;
e Services offered.

So, assuming she obtains informed
consent, the question for Anastasia is,
“Would assuming the role of attorney to
provide legal services to one party from
the mediation, in the same matter, immedi-



ately after the mediation, raise questions
about the integrity of the mediation?” If
she answers ‘no’ and has followed all the
other steps above, she is good to go, right?

Nope. She also has to avoid stepping
in the mud.

The mud

There are some other ethical consider-
ations that can muddy this up. The duties
of confidentiality,*® informed decision-
making® and diligent representation®
are some likely culprits. Let us look at
some possible scenarios. To set these up
we will say John and Tilly agree that An-
astasia should represent Tilly in filing the
divorce.

Caucus. What if Anastasia caucused
with the parties and that John shared some
information that he asked her not to tell
Tilly? At the time, Anastasia did not be-
lieve disclosure was necessary for Tilly to
reach an informed decision in mediation.
She cannot tell Tilly due to the duty of
confidentiality, but it might be relevant to
Tilly in making the decision to have An-
astasia represent her. As Tilly’s attorney
Anastasia would also have trouble with
the fact that she is in possession of infor-
mation about the other party that she can-
not tell her client.

Something Better. What if, as an at-
torney, Anastasia thinks she could get
a “better” outcome for Tilly than was
reached in the mediation agreement? Per-
haps a greater share of the marital prop-
erty? If she were to represent Tilly, would
she not have to advise her client of that
opinion? If she did that, would she be un-
dermining the mediation and raising ques-
tions about its integrity?

Spousal Maintenance. Say that Tilly
had a possible claim for spousal mainte-
nance. The parties’ agreement did not in-
clude spousal maintenance for Tilly. Does
Anastasia include the claim for spousal
maintenance in the complaint? Does she
discuss with Tilly her possible claim? If
so, does she do that before or after Tilly
signs the mediation agreement? What
does that do to the mediation?

Yes, | am just making up facts to
muddy things up. However, these are re-
alistic scenarios, and anyone thinking of
switching from one role to another has to
consider all the ethical factors in making
the decision.

Conclusion

The roles of attorney and media-
tor should be kept separate and distinct.
Wearing two hats not only looks stupid,
but creates undesirable and unnecessary
ethical conflicts. Changing hats is per-
missible if the proper steps are followed,

Changing hats is permissible if the proper
steps are followed, but a practitioner
must tread carefully or find
oneself stepping in mud.

but a practitioner must tread carefully or
find oneself stepping in mud.

A simple way to address the issue and
to avoid the ethical marsh is to refer self-
represented parties to a Court Assistance
Officer (CAO). Each judicial district has
at least one CAO, who has standardized
forms approved by the Idaho Supreme
Court.*® The CAO can assist the parties
with completing these forms to finalize
their case.

As for Anastasia, if she feels that she
can juggle her different roles, conflicts of
interest, duties to current and former cli-
ents, if she gets informed written consent
and stays out of the mud, then she can say
‘yes’ to John and Tilly. She can, but I do
not think I would.

The opinions in this article are solely
those of the author and do not necessarily
reflect those of Family Court Services or
the Idaho Supreme Court.
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Avoiding the Hollywood Drama: The Evolution of Mediation in Divorce

Jill S. Jurries

Hollywood has entertained us for
years with suspenseful courtroom dramas
showcasing over-the-top attorneys and
scandalous storylines. Utilized as a tool
of entertainment for a public hungry for
gritty stories, emotional drama, and who-
dun-its, this unbelievable world of the
courtroom, featuring high-powered attor-
neys provoking emotional gore from the
witness stand, thrives with popularity.

The good news is that Hollywood the-
atrics are generally inaccurate in captur-
ing what real life is like in the courtroom.
The bad news is that courtrooms are filled
with emotionally distraught mothers, fa-
thers, victims, troubled defendants, and
sometimes, children. Unfortunately, the
drama filling these courtrooms seldom
culminates in a happy ending.

Attorneys and clients nationwide are
beginning to turn more and more to me-
diation to resolve differences and gain
closure in contested court cases. While the
courtroom is sometimes the most appro-
priate and necessary venue for legal reso-
lution, people are finding that mediation
can be a strong alternative to the risks of
litigation, as self-direction promotes sat-
isfaction, is cost-effective, and allows for
creative solutions which might otherwise
be unavailable from the bench.

Because family law involves par-
ticularly personal issues, many parents
wrapped up in disputes are recogniz-
ing that the battlefield of the courtroom
may be an arena best avoided. Parents
have repeatedly remarked that peaceable
settlements encourage healthier children,
stronger co-parenting, and offer a more
meaningful way to end a legal partner-
ship, which more than likely began and
will end with serious implications to the
human spirit.

As an attorney and divorce and child
custody mediator, | am constantly remind-
ed how painful it is for families to navigate
the road of divorce or separation. Through
my experience with litigation and media-
tion, I have noted the significant and dev-
astating consequences that high conflict
divorce has on the development of chil-
dren. Divorce is one of the most difficult
and painful experiences in life, marked by
uncomfortable transitions and at times,
chaos. The process involves all aspects of
a person’s life, from when or if they see
their children, to where they live. It affects
finances, self-esteem and identity, and it
threatens the ability of people to be their
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Divorce is one of the most difficult
and painful experiences in life,
marked by uncomfortable transitions
and at times, chaos.

best selves. Mediation can offer parents
some element of control in crafting their
own personal futures without the added
complications that unnecessary litigation
can bring.

No one said mediation is easy

Mediation is not for every family,
nor is participation in it a guarantee for
success. When parents are in the midst
of the struggle that is divorce, they can
sometimes lose sight of what they would
otherwise seek to uphold at all costs: the
health of their children and the protection
of the family. Emotional devastation often
brings to the table parents who seem to
hate each other more than they love their
own children. The hurt in relationships
can cloud even the most rational mind,
unnecessarily thwarting settlement. Still,
mediation offers even these parents an op-
portunity to broker a deal with a trained
neutral professional who, quite possibly,
might de-escalate a situation or reframe an
offer or issue to keep the couple focused
on the business at hand: entering into ma-
ture, well-reasoned agreements that fairly
address legal issues for both parents and
promote the best interest of children. The
“best interest of the child standard” is, af-
ter all, what governs the very essence of
custodial findings.!

Sometimes just being in the same
room having conversations about “the
kids” can dismantle misperceptions and
unravel miscommunications that would
otherwise have been perpetuated indefi-
nitely. Real decisions and actual progress
are more likely to happen when people
engage in direct dialogue.

Some of the most meaningful mo-
ments in mediation come when critical
misunderstandings, which are secretly
holding up settlement or fostering un-
necessary conflict for the parents, are
resolved. Unfortunately, misperceptions
and untruths flourish during litigation
due to the artificial and stressful nature

of communication between the parties. If
parties refuse to communicate, rely on
communications to go only through at-
torneys, or limit themselves to imperfect
methods of contacting one another (such
as email and texting, which can be eas-
ily misinterpreted), authentic and reliable
communication can be drastically limited,
paralyzing settlement.

Convoluted issues often unravel in
mediation and clarity is found regarding a
subject previously addressed over weeks
of hostile letter-writing, stone-walling,
and unnecessary cost. Having the parties
together in the same room and openly
tackling issues face-to-face invites unique
opportunities for the exploration of com-
mon ground. The mere fact that a neutral
party is navigating the discussion can fos-
ter rational discussion and diffuse emo-
tion. Mediation offers a unique environ-
ment where business-like decisions can
materialize from emotionally distraught
parents.

How do parties become
engaged with a mediator?

Parties pursue mediation for a variety
of reasons. Some seek the assistance of a
mediator prior to contacting legal coun-
sel, in the hopes of resolving the matters
themselves without excessive attorney in-
volvement. Others recognize that courts
may order mediation and choose to begin
the process on their own accord. Some
are counseled by their attorneys to try the
process, because the conflict level is low
or because they prefer the process of bro-
kering the deal in mediation. Others are
routed to mediation by their attorneys be-
cause the case is particularly high conflict,
the parties are nearing trial, and finances
are waning.

The Idaho Rules of Civil Procedure
govern “Mediation of child custody and
visitation disputes.”” Rule 16 describes
the role of the mediator and authorizes
courts to require mediation of divorcing



or unmarried parents who have custody NN

and visitation disputes. Therefore, some
couples find their way to mediation via a
court order issued under this Rule.

The role of mediators in these cases
is generally to assist parents in crafting a
workable parenting schedule, long-term
holiday schedule, and to assist with struc-
turing financial obligations related to that
schedule. In addition, mediators in di-
vorce cases sometimes attempt to broker
deals for marital property and debt divi-
sion.

Attorney presence
and participation

Family law mediation is governed by
special rules that differ from other forms
of civil mediation. Unlike non-family civ-
il cases, parents generally mediate the is-
sues without counsel present, as attorneys
are precluded from attending the media-
tion unless their presence is requested by
the mediator or ordered by the court.’

As attorneys can both help and hinder
the process of mediation, mediators must
determine what level of involvement is
most beneficial to the parties. An attorney
who embraces self-determination in their
clients can improve the mediation process
by instilling confidence in a client’s deci-
sion or providing an additional sense of
protection for the client, especially for
those clients who are experiencing emo-
tional devastation from the separation.
They can further clarify issues and un-
tangle miscommunications, particularly if
they know their clients well.

The presence of attorneys, however,
can also hamper the process, as par-
ents’ senses of competition naturally
increase when they appear with their
advocates. Clients may have espoused
uncompromising (and perhaps, unrealis-
tic) views to their counsel and feel that
negotiating anything different from their
previously stated position makes them ap-
pear weak or indecisive. The parents can
be less inclined to self-determine, as they
often want to appear resolute and unwav-
ering in their positions. This can delay the
process while they engage in behaviors
intended to intimidate or “out-lawyer” the
other. As a practical matter, attorney pres-
ence can unnecessarily increase the costs
to the client and the majority of discus-
sions in divorce mediation do not neces-
sitate the involvement of counsel.

However, attorney participation can
be particularly valuable when a parent
is struggling with self-advocacy or if
the parents are negotiating complex fi-
nancial matters, such as the buy-out of a
major business, in which the client may

However, attorney participation can be particularly
valuable when a parent is struggling with self-advocacy or
if the parents are negotiating complex financial matters,
such as the buy-out of a major business.

need attorney guidance in order to make a
thoroughly informed decision. The parent
who may be less business savvy or feel
that a spouse is trying to take advantage
of the situation may benefit from having
counsel present who can help dissolve the
paralysis of decision-making.

Capturing the agreement,
finalizing the terms, and
avoiding the mixing of roles

No one is better equipped to capture
the agreement of the parties in writing
than the mediator who brokered the deal,
identified and clarified the issues, and,
hopefully, worked to generate creative
and useful ideas to help the parties meet
their needs. Across the country, rules gov-
erning these practices are still evolving
as the use of mediation expands and its
popularity rises. Various issues surround-
ing the role of the mediator are somewhat
unsettled in Idaho as professionals seek
to determine the appropriateness of me-
diators drafting agreements, assisting pro
se litigants with legal forms preparation,
drafting pleadings, or filing pleadings on
behalf of the parties.

The Model Standards of Practice for
Family and Divorce Mediation (2000)*
which were adopted by the Association
of Family and Conciliation Courts note
that mediators may document the agree-
ment of the parties, requiring that media-
tors counsel the parties that any prepared
agreement should be reviewed by legal
counsel prior to execution. Specifically,
they state: “With the agreement of the
participants, the mediator may docu-
ment the participants’ resolution of their
dispute. The mediator should inform the
participants that any agreement should be
reviewed by an independent attorney be-
fore it is signed.”

The Model Standards of Conduct for
Mediators (2005), as prepared by the
American Arbitration Association, Ameri-
can Bar Association, and Association for
Conflict Resolution, which were adopted
by Idaho as aspirational guidelines for
mediators, at the very least, seem to as-

sign mediators the role of “scrivener,”
since reducing the parties’ agreement to
writing assists in facilitating the media-
tion.® Like many other states,” Idaho vests
mediators with the ability to formalize the
agreement and reduce it to writing,® while
some states specifically require mediators
to undertake the drafting task.’

The preparation of forms by the me-
diator for pro se litigants draws differing
opinions in various states and the ques-
tion becomes whether this action is purely
ministerial. Given Idaho’s extensive use
of court assistance offices and on-line
packets for court filings, it would appear
that this duty may be ministerial in Idaho,
as long as the mediator can avoid pro-
viding legal advice in the process. Still,
mediators must avoid mixing roles and
should seek to determine whether this ac-
tion is truly ministerial, an extension of
the mediation process, or an inappropriate
new role. Depending on the dynamics and
facts of each case, all are possible.

The murkiest situation of all relates to
the preparation of pleadings for the par-
ties. Non-attorney mediators must follow
the laws governing the unauthorized prac-
tice of law'® and attorney mediators have
to navigate and balance the conflict rules
for attorneys' with the ethical rules for
mediators.!? While the Idaho Rules of Pro-
fessional Conduct seem to provide some
leeway for representation,”® the Model
Standards of Conduct for Mediators dis-
allow relationships following mediation
which would “raise questions about the
integrity of mediation,” perpetuate the
appearance of conflict of interest, or cast
doubt on the impartiality of the mediator.

While states like Florida frown upon
it,'" Oregon, among other states, appears
to embrace the process of attorney me-
diators preparing the necessary legal pa-
perwork to effectuate the agreement.'s
Though advisory committee opinions
from Utah'® originally raised concerns
with attorney mediators creating plead-
ings to implement the mediated settle-
ment, Utah’s State Bar Board of Com-
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missioners ultimately concluded that an
attorney mediator could prepare all nec-
essary court pleadings as long as they
could overcome conflict rules, gain con-
sent, guarantee firm commitment from the
parties, and inform the court of the dual
role.'” Idaho, however, does not provide a
clear mechanism with specific parameters
for the filing of pleadings by a mediator
following a successful mediation. Attor-
ney mediators must weigh the ethical im-
plications to both professions when con-
sidering serving as legal counsel for one,
both, or neither of the parties.

Conclusion

As society evolves, the use of media-
tion and the procedures governing it are
also evolving. State by state, this mecha-
nism for resolving legal matters is fast
becoming an integral and necessary com-
ponent for families in conflict, while pro-
moting judicial efficiency. This increasing
popularity of mediation is encouraging, as
families embrace better ways to end their
marriages and relationships and avoid the
drama depicted in Hollywood.

Hopefully, with the passage of time
and the evolution of the legal system,

more and more families can benefit from
mediation and avoid the financial and
emotional devastation that can come with
litigation. Our families are the fiber of
society and it benefits us all to promote
healthy children and parents. Given that
failed marriages and the dissolution of re-
lationships among the unmarried are cer-
tain, it is critical that the legal community
seeks to promote methods of settlement
that not only protect individuals and their
legal rights, but, as a result, protect the
family units of our communities.

Endnotes

1 Idaho Code § 32-717(1)(a)-(g).

2 Idaho Rule of Civil Procedure 16()(5).
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Chairman’s Welcome From the Alternative Dispute Resolution Section

David Kerrick

n the short span of my law
practice, I have witnessed remark-
able change in litigation due to
the advent of alternative dispute
resolution. Historically, we always
managed to settle our cases, but
most of the time, settlement did not occur
until the morning of the trial, or after the
jury had been selected, or after the first
witness had testified. My first experience
with ADR was when I received a court
order-invitation in one of my cases di-
recting mediation at a settlement week in
Ada County, which was held at the State
Capitol Building. A number of lawyer
volunteers had taken a crash course to
serve as mediators. When I arrived with
my client, I never believed the case could
have been settled, but amazingly, after a
couple of hours, it did. When the law-
yers and the parties all came together for
the exclusive focused purpose of discuss-
ing and understanding their respective
cases with the uninterrupted objective of
settlement, an amazing thing happened.

In 9 out of 10 lawsuits, everyone
involved wants the same result, to end
the time, expense, frustration, and uncer-
tainty, that is litigation. Today mediation
and other forms of ADR have become so
standard that it has essentially become
institutionalized in the judicial process,
both at the state and federal level.

The Alternative Dispute Resolution
Section of the Bar is happy to co-sponsor
this edition of The Advocate with the
Family Law Section. I would especially
like to thank John McGown for heading
up the ADR’s committee and Britt Ide,
Tony Park, and Maureen Laflin for also
submitting articles.

It is so fitting that we are sharing this
issue of The Advocate with our friends

Today mediation and other forms of
ADR have become so standard that
it has essentially become institutionalized
in the judicial process, both at
the state and federal level.

at the Family Law Section. Domestic
matters really lend themselves well to
alternative forms of dispute resolution
whereas the adversary approach often
does not. The subjects even enjoy a
close proximity in the Idaho Rules of
Civil Procedure. Rule 16(j) deals with the
mediation of child custody and visitation,
and Rule 16(k) deals with the mediation
of civil lawsuits.

I would be remiss if I did not take this
opportunity to brag on the ADR Sec-
tion. We meet four times a year, January,
April, August, and October, at noon on
the third Wednesday of the month at the
Idaho State Bar office. Folks outside the
Boise area join the meetings via telecon-
ferencing. The meetings are an hour and
a half long consisting of one hour of CLE
and a half hour of business. Four hours of
CLE per year with lunches included is a
great bargain for the price of the dues.

In the recent past, the ADR Section
has enjoyed esteemed presentations from
some of the Gem State’s great gurus, e.g.
Hon. Ron Schilling, Jim Gillespie, Hon.
Mike McLaughlin, Taunya Jones, Hon.
Duff McKee, Maureen Laflin, Hon. Ron
Bush, Merlyn Clark, Pierce Murphy, Jill
Jurries, Hon. Linda Copple-Trout, Britt

Ide, Bob Wetherell, John McGown, and
Michelle Michaud.

I would like to extend an invitation to
the entire Bar to join us. ADR touches all
areas of the law and should be a topic of
interest to all practitioners, whether they
are mediators, arbitrators, advocates, or
just want to expand their knowledge. If
you have any interest in attending one
of our meetings, or joining the Section,
please do not hesitate to give me a call.
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Upstream Mediation: How You Can Use Mediation
Tools Before Litgation to Grow Your Practice

Britt Ide

What comes to mind when you hear
“mediation?” You may think of court-
ordered mediation when parties, well into
litigation, settle near the courthouse door.
Or you may picture mediation used in di-
vorce and in employment disputes. How-
ever, mediation concepts have broad, ben-
eficial application for lawyers and their
clients. This article aims to expand your
definition of “mediation” by introducing
concepts. Integrating these concepts into
your practice will hopefully help efficient-
ly resolve your clients’ disputes.

The graphic above demonstrates a
continuum of mediation types on the X-
axis. Moving to the right, they increase in
time and cost of the resolution as shown
on the Y-axis. Mediation can be used “up-
stream” of litigation to resolve disputes
even before they are recognized as dis-
putes and at a lower cost. Various terms
follow this continuum ranging from issue
identification, conflict resolution, dis-
pute resolution, mediation, arbitration to
litigation resolution. Understanding the
various terms for and types of resolutions
helps describe options to clients.

Business lawyers are mediators

After more than a decade working as
in-house counsel for small and large cor-
porations, and then attending intensive
mediation training, I recognize that busi-
ness lawyers are mediators. Clients fre-
quently come to business lawyers with a
problem such as a vendor not performing
under the contract. Business lawyers re-
view the facts and issues and counsel on a
solution. Their solution is rarely to jump
to litigation. Business lawyers are trained
to find business solutions to maintain im-
portant relationships between business
partners, vendors, customers, and so on.
Helping business lawyers and business
clients understand the broad continuum
of mediation tools available helps your
practice by increasing client satisfaction
and helps your clients by getting them im-
proved outcomes at lower costs.

Helping clients understand
and use mediation tools?

While some disputes require a court
resolution, most do not. In fact, some dis-
putes should not be litigated because a
court cannot provide the best resolution.
Courts are limited to legal remedies. For
example, a business contract dispute can
be settled through the court or through
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mediation options. Your client might be
seeking improved contract terms. But
the court usually can only grant money
damages. Therefore, even if your client
“wins” at court, a negotiated settlement
would have been better.

Mediation also helps relationships
continue. It can resolve disputes with the
public, customers, vendors, suppliers, and
partners. Litigation is, by definition, an
adversarial process. Many disputes ben-
efit from a collaborative resolution to pre-
serve a relationship.

Mediation principles can save time
and trouble. Picture this: Executives are
sitting around a conference table bemoan-
ing a vendor dispute. Instead of focus-
ing on how to resolve the issue, they talk
about why their side is right and the other
is wrong. This approach can lead to pos-
turing, animosity, and expensive litiga-
tion. Your client may feel that the vendor
breached the contract and overbilled. Your

client wants money back but is too far into
the project to switch vendors. The vendor
may feel that they did their best but your
client did not explain what was required.
Your client’s contract is important to the
vendor’s business. Instead of expensive
litigation that would almost certainly de-
lay your client’s project and irreparably
damage its relationship with the vendor,
your client could benefit from informal
mediation to understand these conse-
quences and to reach a mutually beneficial
resolution. In similar situations, parties have
been able to agree to restate the contract to
better explain expectations — an outcome
likely unavailable through litigation. Help-
ing clients use tools along the mediation
continuum gives them, and you, choices.

Grow your practice

There are many ways for you to assist cli-
ents with business or other disputes. You
can act as a:



A. Strategic advisor to coach clients
through evaluating issues and options;

B. Legal advisor on legal issues early,
even as you help the client focus on busi-
ness solutions;

C. Facilitator to help clients meet with
and constructively engage the other side;

D. Pre-Litigation Mediator to mediate
between the two sides when they cannot
effectively engage each other;

E. Settlement counselor to advise your
client who is already involved in litiga-
tion; and/or

F. Mediator to facilitate resolution in a
matter already embroiled in litigation.

You may find a niche among these
roles and find others who practice in
the other niches to encourage referrals.
Transactional attorneys are especially
well suited to serving as Strategic and
Legal Advisors (A and B). Transactional
lawyers are trained to recognize different
and constructive ways to create a deal.?
They are familiar with various business
structures that can be used to achieve ob-
jectives. Litigators also can be helpful as
Legal Advisors (B) because they can give
advice as to how to avoid litigation and
how to anticipate issues that may arise
in litigation. Trained mediators have the
skills to help at all levels of mediation
(B, C, D, E and F and often A). While
it is difficult to quickly create a media-
tion practice, thinking broadly about us-
ing mediation skills along the continuum
can help you incorporate mediation tools
into your current practice to benefit your
clients.

Settlement counsel: An

innovative service offering
The Settlement Counsel service de-

serves a more detailed discussion given its

potential to help your clients. So what is

Settlement Counsel?
Settlement counsel is an attorney
engaged for the express and limited
purpose of assisting a client to re-
solve a current dispute. Settlement
counsel is not a member of the liti-
gation team. . . . Settlement counsel
is a specialist who has developed
skills and techniques in negotiation
and mediation advocacy. Settle-
ment counsel is conversant with all
dispute resolution processes, the
theory and practice of interest-based
negotiations, effective mediation
advocacy, risk analysis, and current
developments in social psychology
and other related disciplines.*

You may want to find your niche
among these service offerings and
find others who practice in the oth-
er niches to encourage referrals.
Too often, | find that lawyers think
exclusively: “If | help another law-
yer, that lawyer will take business
away from me.” In today’s busi-
ness environment collaboration is

Clients should engage Settlement Coun-
sel early to assist in resolution and to keep
litigation costs down. Payment models
for Settlement Counsel range from hourly
charges, to a flat fee for a fixed amount
of time, to a “double or nothing” concept
(attorney tracks hours: if the case settles,
the attorney is paid; if not, no fee).> While
the settlement counselor concept has been
primarily used by large companies and
large firms (see “Big Dogs” below)’, 1
have found that the principles work well
in Idaho and with smaller business dis-
putes. Clients have engaged me to help
resolve disputes in unwinding a business,
in trademark disputes, between executives
and investors, and between private entities
and government organizations. A settle-
ment counselor service has been a posi-
tive addition to my practice and benefits
other members of the Idaho Bar. Jim Mc-
Guire built a successful settlement coun-
selor practice on the East Coast before he
became a full-time neutral mediator. His
articles provide practical details about the
concept and benefits of Settlement Coun-
sel.” Mr. McGuire also wrote a helpful
article on why litigators should engage
Settlement Counsel, noting that business
solutions provided by Settlement Counsel
“have a much broader range of alterna-
tives” than litigation solutions.® Settle-
ment Counsel can also act as the “good

“Big Dogs"” are Onboard

On January 22, 2013, the Interna-
tional Institute for Conflict Prevention
& Resolution (CPR) publically an-
nounced the 21st Century Corporate
ADR Pledge. The Pledge provides for
signatories “to commit its resources to
manage and resolve disputes through
negotiation, mediation and other ADR
processes when appropriate, with a
view to establishing and practicing
global, sustainable dispute manage-
ment and resolution processes.” The

crucial. Building a reputation as
someone who helps others ben-
efits your practice. Referrals will
come to you from those who value
your help and expertise. While
lawyers may be trained to be ad-
versarial, as business owners we
need to remember the value of col-
laboration.

cop” to reach resolution while the litigator
can be the “bad cop” to keep pushing liti-
gation options.

Proactive planning in your practice
As lawyers, we can promote dispute
resolution concepts by proactive and pre-
emptive planning in our practices. I in-
clude a dispute resolution clause in my
retention agreements and in contracts
drafted for clients and have provided sam-
ple language in the sidebars.’ You may
benefit someday from one of these clauses
when you have a cordial, facilitated so-
lution with a formerly disgruntled client
instead of an expensive, time-consuming
litigation and public relations nightmare.

Endnotes

1 Clyde Willis, http://mtweb.mtsu.edu/cewillis/my-
activities.htm.

2 For an article on this subject, geared towards busi-
ness people, see Britt Ide, Mediation saves time &
money, Ip. Bus. REv., Aug. 2, 2012, available at
http://idahobusinessreview.com/2012/08/02/media-
tion-saves-time-and-money/

3 Lisa Pomerantz, Do Transactional Attorneys
Make Better Commercial Mediators, NEWSLETTER,
January 2013, available at http://www.lisapom.
com/mtc.aspx?goback=%2Egde 2889678 mem-
ber 201951393.

4 James E. McGuire, Settlement Counsel: Answers
to the FAQs, N.Y. Dispute REs. LAwYER, Fall 2010,
Vol. 3, No. 2. at 23-25.

sId. at 25.

6 Int’l Inst. for Conflict Prevention & Resolution,

“Founding Signatories” the first 25
companies to sign the Pledge — in-
clude AEGIS Insurance Services, Inc.;
Akzo Nobel N.V.; Amgen Inc.; BP;
ConocoPhillips; Danaher Corpora-
tion; DuPont; Fluor Corporation; FMC
Technologies; General Electric; Glaxo-
SmithKline; IBM Corporation; Johnson
& Johnson; Microsoft Corporation;
Northeast Utilities; PepsiCo, Inc; Pfizer
Inc; Royal Dutch Shell plc; Teradata
Corporation; and Walgreen Company.

The Advocate » May 2013 35



Sample Informal dispute resolution
provisions to include in contracts:

If there is a dispute under this
Agreement, the Parties will meet
in person and attempt to resolve
the dispute. If the dispute cannot
be settled through negotiation, the
Parties agree to attempt to settle
the dispute by nonbinding media-
tion administered by a neutral me-
diator agreed to by the Parties prior
to resorting to litigation. The Par-
ties will cooperate to select a me-
diator but if unable to do so will use
JAMS for the mediation process
and selection from JAMS’ panel of
neutrals. The Parties will partici-
pate in the mediation in good faith,
and will share its costs equally,
other than the respective Parties’
individual out-of-pocket costs. This
agreement to negotiate and medi-
ate shall not preclude either Party
from seeking injunctive relief to
preserve the status quo or prevent
irreparable harm. This Agreement
shall be governed in all respects
solely and exclusively by the laws

of the State of Idaho, without regard
to conflicts of laws principles. The
Parties hereto expressly consent
to and submit themselves to the
exclusive jurisdiction of the courts
of Idaho, and stipulate that venue
shall be courts in Ada County, Ida-
ho for the adjudication or disposi-
tion of any claim, action or dispute
arising out of this Agreement. The
prevailing Party in any dispute shall
be entitled to recover reasonable
costs and attorney fees at trial and
on appeal.

OR (for the time when you need
something REALLY simple)

If we have a dispute, we agree
to work informally to resolve the
dispute. If we cannot resolve the
dispute after we engage a mutu-
ally-agreed-upon third-party facili-
tator, then any litigation would be
filed in [_Junder [ ] law. The
prevailing party would pay the other
party’s legal fees.

(CPR), http://www.cpradr.org/Resources/ALL-
CPRA-ticles/tabid/265/1D/775/CPR-Launches-21st-
Century-Corporate-ADR-Pledge-at-Annual-CPR-
Meeting-in-San-Diego-Press.aspx.

7 McGuire, supra note 5, at 25..

s James E. McGuire, Why Litigators Should Use Set-
tlement Counsel, CPR INST. FOR DISPUTE RESOLUTION,
June 2000, Vol. 18, No. 6.

9 Formal clauses from Int’l Inst. for Conflict Preven-
tion & Resolution (CPR): CPR MODEL MULTI-
STEP DISPUTE RESOLUTION CLAUSE, avail-
able at: www.cpradr.org/Resources/ ALLCPRATr-
ticles/tabid/265/ArticleType/Article View/ Arti-
cleID/635/Default.aspx.
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Sample formal dispute resolution provisions to include in contracts:

Negotiation Between Execu-
tives (A) The parties shall attempt
in good faith to resolve any dis-
pute arising out of or relating to this
[Agreement] [Contract] promptly
by negotiation between executives
who have authority to settle the
controversy and who are at a higher
level of management than the per-
sons with direct responsibility for
administration of this contract. Any
person may give the other party
written notice of any dispute not re-
solved in the normal course of busi-
ness. Within [15] days after delivery
of the notice, the receiving party
shall submit to the other a written
response. The notice and response
shall include (a) a statement of that
party’s position and a summary of
arguments supporting that position,
and (b) the name and title of the ex-
ecutive who will represent that party
and of any other person who will ac-
company the executive. Within [30]
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days after delivery of the initial notice,
the executives of both parties shall
meet at a mutually acceptable time
and place, and thereafter as often
as they reasonably deem necessary,
to attempt to resolve the dispute. All
reasonable requests for information
made by one party to the other will be
honored. All negotiations pursuant to
this clause are confidential and shall
be treated as compromise and settle-
ment negotiations for purposes of ap-
plicable rules of evidence.

Mediation (B) If the dispute has
not been resolved by negotiation as
provided herein within[45] days after
delivery of the initial notice of nego-
tiation, [or if the parties failed to meet
within ]20[ days,] the parties shall
endeavor to settle the dispute by me-
diation under the [International Insti-
tute for Conflict Prevention & Reso-
lution (“CPR”) Mediation Procedure
or JAMS or other] [currently in effect
OR in effect on the date of this Agree-

ment], [provided, however, that if
one party fails to participate in the
negotiation as provided herein, the
other party can initiate mediation
prior to the expiration of the [45]
days.] Unless otherwise agreed, the
parties will select a mediator from
the CPR Panels of Distinguished
Neutrals.

Litigation (C) If the dispute has
not been resolved by mediation as
provided herein [within 145[ days af-
ter initiation of the mediation proce-
dure] [within 30 days after appoint-
ment of a mediator], this Agreement
does not preclude either party from
initiating litigation [upon 00 days
written notice to the other party];
[provided, however, that if one party
fails to participate in either the ne-
gotiation or mediation as agreed
herein, the other party can initiate
litigation prior to the expiration of
the time periods set forth above.]



Criminal Mediation Has Taken Root in Idaho’s Courts
1

Maureen E. Laflin

With the growth of criminal media-
tion comes controversy, questions, and
uncertainty. The Idaho Supreme Court’s
2011 criminal mediation rules, Idaho Rule
Criminal Procedure 18.1 (“Rule 18.17)
and Idaho Juvenile Rule 12.1 (“Rule
12.17) provide some guidance. Rule 18.1
and Rule 12.1 are nearly identical, only
differing as to the age of the defendant.
To enhance readability, this article will
cite primarily to Rule 18.1. This article
provides an overview of the Rules, a brief
history of how we got here, and then
touches upon some of the thornier issues.

We are on the cusp of real change
in the criminal system and criminal me-
diation has begun to take hold for minor
and serious crimes alike as well as at all
stages — pre-arraignment, pre-trial, pre-
sentencing, and post-trial. Criminal me-
diation runs the gamut and manifests it-
self in a variety of different ways. The
criminal mediation spectrum encom-
passes restorative and retributive justice.
Rule 18.1 covers all criminal mediations,
however, it was enacted in response to
long trials and overcrowded dockets. As
such, the Rule focuses primarily on case
management mediation or facilitated plea
bargaining, which are settlement driven in
order to save counties money and reduce
burgeoning dockets. Criminal mediations
provide closure for the participants and
reduce risks for the defendant.!

How we got to the present

The path to where we are now began
with the initial meetings of the Idaho Su-
preme Court’s ADR Committee in 1994.2
The late Monte Carlson was a pioneer of
criminal mediation in Idaho. He served as
a district court judge in the Fifth Judicial
District from 1998 to 2007. During his
tenure on the bench, he mediated a broad
spectrum of criminal cases ranging from
murder and rape to malicious destruction
of property.> By spring 2001, he had me-
diated seven homicides, six of which re-
sulted in a plea agreement. In fact, the use
of criminal mediation started spreading so
quickly that lawyers reported that some
judges “in the early part of this century
strongly encouraged mediation, treating it
as a ‘prerequisite to trial” for many cases
on their criminal calendars.”

In May 2001, the Idaho Supreme
Court created an ad hoc Criminal Media-
tion Committee and requested that it draft
a rule for criminal mediations in felony,
misdemeanor and juvenile matters. Af-

Criminal mediations provide
closure for the participants
and reduce risks
for the defendant.’

ter several drafts, the Court decided to
maintain the status quo and not promul-
gate a rule.’> The criminal bar had raised
concerns about whether a court should be
allowed to order the parties into a crimi-
nal mediation, the role of the victim, and
confidentiality and privilege. These same
issues confronted the Idaho Supreme
Court’s reconstituted Criminal Mediation
Committee in 2010. However, by this
time, the bench and the bar were ready to
confront the issues and the Court adopted
Rule 18.1 and Rule 12.1.

Privilege/confidentiality
and Idaho Rule of Evidence 507

In order to encourage full participa-
tion, parties to a mediation must have as-
surance that mediation communications
are both confidential and privileged. The
need for this assurance, however, came at
a cost. In 2008, Idaho adopted the Uni-
form Mediation Act, which is found at
Idaho Rule Evidence 507 (“Rule 507”).
Under Rule 507, the parties, the me-
diator, and the non-party participants all
hold the privilege.® Two issues came to
the forefront: (1) the scope of the media-
tor’s privilege; and (2) the admissibility of
mediation communications in subsequent
criminal proceedings.

Scope of mediator privilege

The criminal defense bar raised the
concern that if a defendant claimed inef-
fective assistance of counsel after the me-
diation, the mediator could not be forced
to testify in that action. Rule 507(3)(b)
(2) provides that “A mediator may refuse
to disclose a mediation communication,
and may prevent any other person from
disclosing a mediation communication of
the mediator.” Thus, neither the court nor
defense counsel can require the mediator
to testify about what happened in a me-
diation.” Nonetheless, the mediator may
testify if he or she wishes. Truth be told,
most mediators will not remember the de-
tails of a mediation three or four years lat-

er; unless something egregious occurred,
at which point the mediator probably ter-
minated the mediation.

Admissibility of mediation
communications

The 2008 version of Rule 507 provided
a balancing test to determine whether me-
diation communications were admissible
in subsequent criminal cases.® This sim-
ply left too much uncertainty.” Rule 507
had to be amended to restrict the balanc-
ing test to civil mediations. In 2012, Rule
507(5)(b) was amended to provide that
the balancing test “does not apply to any
statement made in the course of a criminal
mediation under Rule 18.1 of the Idaho
Rules of Criminal Procedure or Rule 12.1
of the Idaho Juvenile Rules.” This addition
removes all uncertainty — mediation com-
munications from a criminal mediation in
Idaho are privileged in subsequent crimi-
nal proceedings unless waived.

Who are the mediators
in criminal mediations?

Most of the cases mediated under Rule
18.1 and Rule 12.1 are judicial settlement
conferences or assisted plea bargaining
sessions. The mediators are senior or sit-
ting judges or justices who conduct these
mediations without cost to the parties.
The judicial mediators have completed
twelve hours of criminal mediation train-
ing and their names are maintained on a
roster kept by the Administrative Office
of the Courts. To date over thirty mem-
bers of the judiciary have been trained in
criminal mediation.'

Although the Rules establish who can
be on the court’s roster, nothing requires
the parties to select someone from the
roster. The Idaho Supreme Court and the
Criminal Mediation Committee wanted to
offer the parties the ability to participate
in a criminal mediation without costs.
Thus, the Rules provide a compromise
position — the parties can use a mediator
from the roster without costs or pay for
someone else if they choose.
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Who may initiate
a criminal mediation?

The Rules are very clear — mediation
cannot be imposed on the parties. Under
Rule 18.1, “any party or the court may ini-
tiate a request for the parties to participate
in mediation to resolve some or all of the
issues presented in the case.” U.S. Magis-
trate Judge Kelley Arnold of the Western
District of Washington has said at each of
the criminal mediation trainings in Idaho,
it is important to give either or both par-
ties the option of asking the court to initi-
ate the process, thus not making it appear
that one side is overly eager to resolve the
case.!! The Rule goes on to clarify that
participation in criminal mediations is
voluntary and that the mediation will not
occur unless the parties agree. As Judge
Arnold stated at the May 2012 training,
there is “no reason to mediate unless both
sides are agreeable to mediation. If either
side is ambivalent or reluctant, don’t push
it.”2 The Rule also states, that decision-
making rests with “parties not the media-
tor.”'* Thus, while the court can initiate
or propose the idea, it cannot order parties
into criminal mediation. It is very impor-
tant that there be a record supporting the
defendant’s voluntary participation.

Guidelines for communications
between the mediator and court
Communications between the court
and the mediator is a hot button issue
that touches on Idaho Criminal Rule 11
(“Rule 117), past practices, and issues of
expediency. As such, the issue consumed
countless hours of deliberation and debate
to finally arrive at the current rule. Rule
11 differs from Federal Rule of Criminal
Procedure 11 in one significant wayldaho
allows the court to participate in plea dis-
cussions (Rule 11(f)), whereas the federal
rule expressly precludes the court from
participating in plea discussions (Fed. R.
Crim. P. 11(c)(1)). In both state and fed-
eral courts, the judicial mediator is not the
trial judge and cannot take the plea.'
Rule 18.1, however, does not allow
the mediator to serve as the ambassador
for the parties or to defend the proposed
plea with the court. 'S This is noteworthy
because prior to the Rule, in some judi-
cial districts in Idaho, when the parties
were close to a deal, the judicial mediator
would share the proposed resolution with
the trial judge to test the waters. Idaho’s
criminal mediation rule now expressly
precludes such discussions. Now, if the
parties are concerned about whether the
trial judge will accept the proposed medi-
ated plea, the attorneys can talk with the
trial judge. This is consistent with the
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While some have argued that victims
have a right to participate in criminal
mediations, no Idaho court
has ruled on this issue.

current practice of attorneys floating po-
tential pleas by the trial judge outside of
mediation.

Role of the victim

Another controversial topic involves
the role of the victim in the criminal me-
diation process. Neither Rule 18.1 nor
the Idaho’s Victim Rights Statute, Idaho
Code § 19-5306, definitively answers this
question. Rule 18.1(5) states that the at-
torneys and the mediator decide who
can be present during mediations.!® The
Victim Rights Statute provides that vic-
tims may be present at “all criminal pro-
ceedings;”!” will be allowed to be heard
“at all justice proceedings considering a
plea of guilty;”'® and in certain types of
crimes, will “be advised of any proposed
plea agreement by the prosecuting attor-
ney prior to entering a plea agreement.”"’
While some have argued that victims have
a right to participate in criminal media-
tions, no Idaho court has ruled on this is-
sue. The Rules do make it clear that the
victim does not have veto power over a
plea agreement.

What is important is that victims are
heard if they wish to be, their concerns are
understood, they fully understand the pro-
cess, the risks, and other considerations,
and they understand that they can address
the court at sentencing. Yet, victims often
need closure and allowing them to par-
ticipate in the mediation process allows
this to happen.?® A judicial mediator from
Kentucky, discussing victims’ involve-
ment, stated:

By being directly involved with
the negotiations, the victims ob-
tain ownership over the plea agree-
ment, and come out not feeling like
they have been co-opted. This is a
win-win for everyone, and it allows
prosecutors and judges to avoid the
criticism they often receive in plea
agreements where victims do not
feel like they have had meaningful
input into the process.?!

Some prosecutors want the victims to
be present so that they better understand
how the parties came to a particular agree-
ment. Others fear that they will lose too
much control if the victim is in the room
and want to maintain the maximum flex-
ibility.*? Some defense attorneys echo this
concern and worry that the presence of the
victim may make the prosecutor reluc-
tant to make a reasonable offer.” Others
worry that the presence of the victim will
lengthen the process as the prosecutor will
have to negotiate with both defense coun-
sel and the victim.*

Some prosecutors and mediators regu-
late the role of victims by controlling their
location. Some victims are present during
the mediation — either in the room with
the prosecutor or in his or her own room.
Some victims are available by phone.
Other victims’ desires are communicated
to the prosecutor or the victim advocate
before the process begins.

Whether the victim is present at the
mediation, by phone, or through prior
conversations with staff at the prosecu-
tor’s office, the mediator and the prosecu-
tor need to ensure the victim’s voice and
desires are heard. In the end, the role the
victim plays must be determined on a case
by case basis recognizing the personalities
of the parties and the mediator, the facts of
the case, and the particular victim.

Although there may be a desire to
insert “restorative justice” into a case-
management criminal mediation, Judge
Arnold maintains that it would be unwise
to allow the defendant and the victim to
sit together with the mediator during the
proceeding. The potential for an outburst,
loss of confidentiality, and/or loss of con-
trol of the proceeding are potential conse-
quences too great to risk.

Constitutional issues

Civil mediations often involve money
and the distribution of assets. In contrast,
criminal mediations concern a defendant’s
liberty interest and the other protections
provided under both state and federal
constitutions. For this reason, criminal



mediations must be completely voluntary.
The judicial mediator must safeguard the
voluntariness of the process by paying
special attention not to exert undue influ-
ence or pressure.

Conclusion and takeaway

Case management mediation pro-
vides an opportunity for both sides to en-
gage in “risk assessment” with a neutral
third party — a sitting or senior judge
other than the assigned judge. A mediat-
ed agreement provides closure, certainty,
and efficiency, and is more cost effective.
At the same time, the process only works
if the players stay mindful of defendants’
constitutional rights.
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Mediation and Probate Disputes
|

John McGown, Jr.

People die, often leaving behind sur-
viving children. What the decedent hoped
would be an easy process following his or
her death has the potential to become any-
thing but that. The property accumulated
during a lifetime needs to be distributed
in a relatively short time according to the
terms of a will, trust or beneficiary des-
ignation (or according to the applicable
state statute for those who die without a
will). Probate is often a necessary step
in accomplishing the disposition of the
deceased’s property. It is nearly impos-
sible for anyone to cover the disposition
of each and every item on their death be-
cause many items are not easily divided.
This is especially true for household items
such as furniture and pictures. Occasion-
ally, items that were in the house before
death are no longer there after death,
which can lead to awkward conversations.
This is where mediation can become a
useful tool.

There are two aspects of human na-
ture that can exacerbate the potential for
conflict. First, it is easier to tell someone
what they want to hear than to be forth-
right. Second, we tend to hear what we
want to hear. As a result, there may have
been conversations between the decedent
and one of the children that are contrary
to the wording in the will. Even worse, a
mother may have had separate conversa-
tions with different children in which she
“promised” the same thing to both. Add-
ing to the emotional trauma of death is
the short time in which funeral and burial
decisions must be made. The decedent’s
wishes may have changed over time, and
the children may have heard different
wishes from the deceased parent. Unfor-
tunately, the one person who could set the
record straight is no longer available to
talk to. In short, it is easy to see why dis-
putes often arise during the administration
of an estate.

Perfect storm

The likelihood for probate disputes is
encountering a “perfect storm” due to the
confluence of three recent factors. First,
more wealth is being transferred from the
older generation to the younger genera-
tion than at any point in history. Second,
we are encountering new family dynamics
because the decedent’s children are often
spread out around the country rather than
remaining at home. Finally, the inheri-
tance from one’s parents is now viewed
less as a windfall and more as part of the
child’s retirement plan.
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A mother may have had separate
conversations with different
children in which she “promised”
the same thing to both.

Mediating a probate dispute, however,
has unique challenges. There is the grief
factor due to the passing of the parent(s).
There are family issues not usually pres-
ent in a business dispute. And, tax issues
can arise and be very important. These
unique challenges are discussed below.

Grief factor

It usually takes several months after
the decedent’s passing (and often longer)
before probate disputes become ripe for
mediation. This is because it takes some
time for a Personal Representative to be
appointed to administer the estate and
then an additional period for the Personal
Representative to start exercising his or
her authority. Even so, the loss of what
typically is the last surviving parent is an
emotionally painful event that does not
quickly dissipate.

The real dispute often does not happen
when one of the parents is living, largely
out of respect for the surviving spouse.
The more common situation for disputes
to arise is after the death of both parents.
This can be an especially trying time be-
cause all of a sudden the child is now in the
oldest generation with no one to look up
to. This may cause both a lonely feeling
and an intimidating feeling. In addition,
there may have been traumatic events that
occurred at the hospital or hospice, in the
person’s home, or shortly after the death
of the surviving parent that exacerbate
the situation. These events may have oc-
curred just prior to death, at the moment
of death, at the funeral, or in dividing up
the household goods.

Involvement of family
(Often from birth)

Many business and personal injury
disputes revolve around financial issues
among parties that have no social relation-
ship. Probate disputes are often just the
opposite. Not only do the parties know

each other, but they usually have known
each other since birth. I have found it
common among beneficiaries that there
are unresolved issues relating from child-
hood. Those unresolved issues may be
unstated but often need to be uncovered to
make progress toward a mediation settle-
ment. For example, a common issue is
perceived favoritism toward one child by
a now deceased parent.

I vividly recall a mediation involv-
ing two children from the husband’s prior
marriage, two children from the wife’s
prior marriage, and two children of the
marriage. When the father’s daughter of
the first marriage was getting married, the
father drove out of state to attend. After
arrival, he was told by the daughter that he
was unwelcome at the wedding. The oth-
er four children naturally carried a grudge
toward their stepsister.

With some probing during the me-
diation, I learned that the daughter would
have loved to have had her father attend
the wedding, but her mother told her in no
uncertain terms that her father was not to
attend. It turned out that the father had be-
gun his relationship with his second wife
while still married to the first wife. The
first wife was extremely bitter and never
wanted to see her ex-husband again. The
daughter was closer to her mother and was
put in the untenable situation of having to
choose between her mother and father as
to who would attend the wedding. As the
mediator, I was allowed to share this with
the other children and I believe this soft-
ened some of the animosity that existed
between them.

Multitude of tax issues

Many probates have significant tax
issues lurking in the background. There
may be income tax issues, step up (or
down) in income tax basis issues, and es-
tate tax issues. In certain circumstances,
the parties can structure their mediation



settlement in such a way as to reduce
some of these taxes. In essence, it may
be possible to reduce the tax burden and
have that “additional money” be enough
to bridge the financial differences be-
tween the parties.

Benefits of mediation

The probate court or other relevant
forum needs to apply the law to the facts
to reach a correct legal decision on the
case. For example, there may be three
roughly equal parcels of real estate to be
divided among three children who do not
get along, or between other beneficiaries
named in the decedent’s will. The correct
legal result might be that each beneficiary
becomes a one-third owner of each of the
three properties. This could lead to con-
tinuing friction as they disagree over the
management and use of the properties.
By using mediation, it may be possible
to have each child or beneficiary become
the full owner of one of three properties,
reducing the chance for conflict and let-
ting each one move forward independent
of the others. Similarly, the court may be
constrained in some property distributions
that result in higher taxes than might ap-
ply if the parties were able to structure
their own settlement. There is no free
path to avoid taxes that normally apply,

It is rewarding to see the parties
shed a few tears while exchanging
hugs at the end of
the mediation.

but if there is a legal basis for the settle-
ment, significant tax savings may result.

Repairing relationships

While each case is unique, in mediat-
ing probate disputes, the practitioner may
try to find out if the parties are interested
in repairing strained relationships. If they
are, it is prudent to build in extra time so
the mediator can learn more about the
family issues as necessary background to
help with possible healing. It is rewarding
to see the parties shed a few tears while
exchanging hugs at the end of the media-
tion.

Conclusion

A mediator can help guide parties to
reach their own settlement. The parties in
a disputed probate often carry extra bag-
gage because of grief, longstanding inter-

personal relationships, and the absence of
the one party who often could resolve the
dispute. In addition, tax issues often per-
meate the dispute. The mediator who can
successfully meet these challenges may
be able to achieve a rewarding experience
for all included.
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Mediation Practice From a Veteran

W. Anthony Park

Over the past 13 years, I have limited
my law practice exclusively to Alternative
Dispute Resolution (ADR) work. During
that time I have conducted several hun-
dred mediations. Through this experience
I have identified strategies and practices
that work and do not work in the media-
tion process. Attorneys may find the fol-
lowing suggestions for participating in the
mediation process useful.

Pre-mediation position statements
DO: Set forth your client’s position in
the mediation in a succinct and sequential
narrative. If there are legal and factual is-
sues, treat them fully but objectively. No
more than three to four pages are neces-
sary.

DON’T: Submit piles of pleadings and
discovery responses to the mediator. Re-
member that the mediator is not a judge
deciding a dispositive motion. The me-
diator just needs to know the essence of
the dispute and where the fault lines are
for respective litigants.

DO: Be candid. Let the mediator know
your problem areas. That does not mean
you should not fully address your strengths
and what you believe are your adversary’s
weaknesses. But if both sides are realistic
about soft spots, that allows the mediator
to narrow the issues and hone in on the
areas that will bring ultimate agreement.

During the mediation

DON’T: Be a chest-pounder. The me-
diator (and, indeed, the client) should not
have to listen to a jury summation from
counsel during the caucus sessions. You
and your client are there, presumably, to
reach that middle ground, not to achieve
total victory. A constant barrage of deri-
sion and contempt for the other side’s po-
sition has a chilling effect on the process.
It also tends to enhance the always diffi-
cult hazard of unrealistic expectations by
the client listening to it. The biggest bar-
rier to a successful mediation is a litigant
who fails to recognize any merit in the op-
ponent’s position in the case.

DO: Listen to the mediator. A good me-
diator will make sure that you and your
client are hearing the things you need to
know vis-a-vis the strengths and weak-
nesses of your case, as the mediator is
getting it from the other room. I prefer
to speak directly to the litigant, especially
when | am trying to lower expectations.
Of course, if you do not agree with what
the mediator is reporting to you and your
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client, you should express your view. But
my experience has been that the most suc-
cessful attorneys at mediations are those
who listen to what the mediator is telling
them, pro and con, and encourage their
clients to do the same.

DON’T: Be afraid to share your settle-
ment range with the mediator well in
advance of the final stages of the nego-
tiations. Having that knowledge early
allows the mediator to discreetly sound
out the other side and assess the chances
for success in that identified range. If it
is definitely not going to fly, you should
know that sooner rather than later.

DO: Make the mediator aware of any
non-monetary needs or issues that your
client may have. The most common non-
monetary need I encounter (always from
the claimant) is for an apology from the
defendant. When such a need is identi-
fied, it can be used to mitigate the mon-
etary difference and reach mutual agree-
ment.

DON’T: Allow your out-of-town client to
schedule their flight home for a time that
is likely to cut into the mediation work
time. This usually happens with insur-
ance company representatives, and I can
tell you that it drives plaintiff’s counsel
crazy. Also, have the out-of-town repre-
sentative present in person at the media-
tion unless counsel for the other side has
specifically consented well in advance
that the representative may participate by
telephone. Having all the decision mak-
ers physically present at the mediation is a
vitally important element for a successful
mediation.

DO: Be willing to discuss any sensitive
situation that may arise during the me-
diation privately with the mediator. I am
quite willing to have side-bar conferences
with counsel and, indeed, have asked for
them myself from time to time. Similarly,
I have had private sessions with both (or

The most common
non-monetary
need | encounter
(always from the claimant)
is for an apology
from the defendant.

all) attorneys together. With experienced
and capable attorneys, these conferences
can result in candid discussions and get
the parties to “yes.”

Conclusion

These are a few of the most frequently
recurring examples of both good and bad
practices in mediation. Since mediations
have become an almost indispensable part
of the civil litigation process, it is very
important for litigators and their clients to
make the best possible use of what will
probably be their last best chance at a suc-
cessful resolution of their case prior to
trial.

About the Author

W. Anthony Park is of counsel with
the Boise law firm of Thomas, Williams
& Park, LLP, where he limits his practice
exclusively to media-
tion/arbitration work.
Prior to his focus on
mediation/arbitration,
Mpr. Park practiced as
a civil litigator in Ida-
ho for over 35 years,
including as the At-
torney General of the
State of Idaho.
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann
Jim Jones
Warren E. Jones
Joel D. Horton

3rd AMENDED - Regular Spring Term for 2013

Boise............ .. ... ... .. ..... January 9, 11, 14, 16, and 18
Boise......................... February 11, 13, 15, 20, and 22
Coeurd’Alene . ......... ... ... ... April 2, 3, and 4
LewiSton . . . ..ot April 5
I3T1300000000000000000000006060000000000000000000 May 2
BoiSe . .. May 3
Idaho Falls. . ........ ... . o May 6 and 7

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2013 Spring Term for
the Supreme Court of the State of Idaho, and should be preserved. A
formal notice of the setting of oral argument in each case will be sent
to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Sergio A. Gutierrez

Judges
Karen L. Lansing
David W. Gratton
John M. Melanson

1st AMENDED - Regular Spring Term for 2013

Boise......... ... ... .. ... January 8§, 10, 15, and 17
Boise............ ... .. ... ... ..... February 12, 4, 19, and 21
Boise......... .. ... ... March 12, 14, and 15
MOSCOW -+ ot ettt e ettt ettt March 19 and 20
Lewiston ....oovviiiiiiiinineerocnsncnsocnnnnans March 21
Boise......... ... ... .. .. ... April 9, 11, 23, and 25
Boise........... ... ... ... May 14, 16, 21, and 23
Boise......... ... ... .. ... June 11, 13, 18, and 20
By Order of the Court

Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2013 Spring Term for
the Court of Appeals of the State of Idaho, and should be preserved.
A formal notice of the setting of oral argument in each case will be
sent to counsel prior to each term.

Idaho Supreme Court
Oral Argument for May 2013

Thursday, May 2, 2013 — BOISE
10:00 a.m. John Doe v. IDHW (EXPEDITED) ............ #40670-2013

Friday, May 3. 2013 — BOISE
8:50 a.m. Richard I. Hehr and Greystone Village LLC v. City of
MCCall oo #39535-2012

10:00 a.m. Idaho Trust Bank v. Michael R. Christian .. #39781-2012
11:10 a.m. Alpine Village Company v. City of McCall #39580-2012

Monday. May 6. 2013 — TDAHO FALLS
8:50 a.m. Pedro A. Pelayo v. Bertha Alicia Pelayo ...... #39789-2012

10:00 a.m. Bagley, etal. v. Thomason, etal. .................. #39069-2011
11:10 a.m. Silicon International Ore v. Monsanto Company .............
....................................................................................... #39409-2011
Tuesday, May 7, 2013 — IDAHO FALLS

8:50 a.m. Goodspeed v. Shippen .........ccccvevverveerenrrennnne. #38829-2011
10:00 a.m. Thomas R. Taylor v. Chamberlain .............. #39378-2011
11:10 a.m. Thomas H. Ullrich, etal. v. John N. Bach ... #39318-2011
Wednesday, May 8. 2013 - POCATELLO

8:50 a.m. Sam Ferrell v. United Financial Casualty Company ..........
....................................................................................... #39221-2011

10:00 a.m. Telford Lands, LLC v. Donald William Cain ...................
....................................................................................... #39466-2011

Thursday, May 9, 2013 - POCATELLO
8:50 a.m. Campbell, etal. v. Kvamme, etal. ................. #39650-2012

10:00 a.m. William J. Waters v. All Phase Construction ...................
............................................... (Industrial Commission) #39556-2012

11:10 a.m. Heather Hall v. Rocky Mountain Emergency Physicians
ceverenenenenens #39473-2011

Idaho Court of Appeals
Oral Argument for May 2013

Friday, May 3. 2013 — LAW DAY
(Renaissance High School — Meridian)

10:00 a.m. State v. John DoE€ ........ccoeevvveevrveecreeereennnen. #39272-2011

Thursday, May 16,2013 — BOISE
10:30 a.m. John Doe v. Jane Doe (EXPEDITED) ........ #40666-2013

1:30 p.m. State v. Hartzell ............cccocvevieninininininne #39866-2012
Tuesday, May 21, 2013 — BOISE

9:00 a.m. Leonard, Jr. v. State ........cccooovvveeeeieveeiineennne #39067-2011
10:30 a.m. Stevens V. State ........cccevevereneereeeeeeiennes #39218-2011
1:30 p.m. State v. Bosh ....c..ccccooviiiiininiiiiiiie #39472-2011
Thursday, May 23, 2013 — BOISE

1:30 p.m. Hoffman v. State .........cccccevevenenenenienenens #39553-2012
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quick, agile motion practice

autpmated motion
practlce . [aw-tuh-meht-ed moh-

shuh’n prak-tis] n. 1. Quick, agile motion

practice tailored to Idaho. 2. Producing
a motion, affidavits, notice of hearing,
stipulation of counsel, and proposed order

on your desktop computer or mobile device
in less than three (3) minutes. 3. See

StoaTrDocs.com

Air, Soil, Groundwater

Compliance Audits, Permits
Pollution Prevention

Environmental Litigation Support
Advice, Reports, Deposition & Testimony

TORF Environmental Management
www.torf.us (208) 345-7222 mtorf@torf.us

Home of the best Child Support Program

PO Box 44930 (208) 376-7728
Boise, ID 83711 www.idchildsupport.com

Stellmon ADR

and Consulting Services LLC

John M. Stellmon, ].D.

Professional, Effective, and Objective Mediation
and Dispute Resolution Services.

Member - Idaho Supreme Court Mediator Roster.
Available as Administrative Hearing Officer.

Available to consult, research, and testify on Insurance
coverage, claim, and process disputes.

Over 21 years as an Insurance Executive including as
General Counsel.

Stellmon ADR and Consulting Services LLC

1509 North Dragonfly Place | Eagle, ID
208.863.9736 | johnstellmon@msn.com
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

(Updated 4/1/13)

CIVIL APPEALS

Liens

1. Did the court err in interpreting 1.C. § 45-
1802 as providing that an agricultural com-
modity dealer lien on an agricultural product
extends to the livestock that consumes the
product and the proceeds of the sale of the

livestock?
Farmers National Bank v.
Green River Dairy, LLC
S.Ct. No. 40101
Supreme Court

Post-conviction relief
1. Did the court err in summarily dismissing
Atwell’s petition for post-conviction relief?
Atwell v. State
S.Ct. No. 39996
Court of Appeals

2. Whether the district court erred when it

summarily denied Stakey’s post-conviction
relief petition.

Stakey v. State

S.Ct. No. 40085

Court of Appeals

3. Did the court err when it summarily dis-

missed Begley’s claim regarding the voluntari-
ness of his Alford plea?

Begley v. State

S.Ct. No. 39892

Court of Appeals

4. Whether the court erred in summarily dis-

missing Smith’s untimely successive petition
for post-conviction relief.

Smith v. State

S.Ct. No. 39705

Court of Appeals

5. Did the court apply an incorrect legal stan-

dard in denying Gould’s petition for post-con-
viction relief?

Gould v. State

S.Ct. No. 39738

Court of Appeals

6. Did the court err in finding Adams failed

to raise a genuine issue of material fact as to

whether counsel was ineffective for failing to

call his accident reconstruction expert to tes-

tify and in summarily dismissing Adams’ post-
conviction petition?

Adams v. State

S.Ct. No. 39842

Court of Appeals

7. Did the court err in failing to conduct an
evidentiary hearing on Olson’s claim of relief?
Olson v. State

S.Ct. No. 40140

Court of Appeal
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Property
1. Did the trial court use the wrong burden of
proof standard for demonstrating the assessed
value of Wurzburg’s property was incorrect?
Wurzburg v. Kootenai County
S.Ct. No. 40150
Court of Appeals

Summary judgment
1. Was there sufficient evidence to support the
granting of Sterling Savings Bank’s motion for
summary judgment as to the deficiency judg-

ment?

Sterling Savings Bank v. Fairfield
S.Ct. No. 39907
Court of Appeals

2. Did the district court err in finding the City

did not owe Block a duty of care and that no

special relationship existed between the City

and Block and/or that the City did not assume
a duty of care through its actions?

Block v. City of Lewiston

S.Ct. No. 39685

Supreme Court

Tax cases
1. Is the Ashton Renewal Agency a “person
aggrieved” pursuant to [.C. § 63-511 and thus
entitled to appeal the Board of Equalization’s
decision granting Ashton Memorial tax ex-
empt status?
Ashton Urban Renewal Agency v.
Ashton Memorial Inc.
S.Ct. No. 40348
Supreme Court

Termination of parental rights
1. Whether the court erred in failing to find that
DHW had violated the court’s order requiring
reasonable efforts to move toward reunifica-

tion.

Dept. of Health and Welfare v.
Jane (2013-05) Doe
S.Ct. No. 40727
Court of Appeals

2. Whether the court erred in entering an order
of non-establishment of paternity.

John (2013-02) Doe v.

Dept. of Health and Welfare

S.Ct. No. 40670

Supreme Court

3. Whether the court erred in terminating the

parent’s rights under the best interest of the
child analysis.

Dept. of Health and Welfare v.

John (2013-07) Doe 11

S.Ct. No. 40786

Court of Appeals

CRIMINAL APPEALS

Evidence

1. Did the court err by admitting evidence re-
garding all the text messages in this case be-
cause it failed to first conduct an analysis un-

der LR.E. 404(b)?
State v. Branigh, 111
S.Ct. No. 36427
Court of Appeals

2. Did the court err in denying Nichols’ Rule
29 motion for judgment of acquittal?

State v. Nichols

S.Ct. No. 38123

Court of Appeals

3. Did the court err by allowing evidence and

testimony regarding the symbolism of the tat-
toos worn by Tankovich’s co-defendants?

State v. Tankovich

S.Ct. No. 38813

Court of Appeals

4. Was the guilty verdict supported by substan-
tial and competent evidence?

State v. Sigler

S.Ct. No. 39313

Court of Appeals

5. Did the court err in refusing to allow two

electronic trial exhibits to be taken into the

jury room for the jury to review during its de-
liberations?

State v. Adams

S.Ct. No. 38910

Court of Appeals

6. Did the State fail to provide evidence of

manual-genital contact such that Wilson’s con-

viction for lewd conduct was not supported by
substantial and competent evidence?

State v. Wilson

S.Ct. No. 39073

Court of Appeals

7. Was there substantial and competent evi-
dence to support the jury’s verdict?

State v. Alfaro

S.Ct. No. 38500

Court of Appeals

8. Was the evidence sufficient to establish

Ritchie’s guilt on the charge of driving without

a license and the persistent violator enhance-
ment?

State v. Ritchie

S.Ct. No. 39920

Court of Appeals



Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

(Updated 4/1/13)

Instructions
1. Did the court deprive Carver of due process
and a jury trial when it failed to instruct the
jury that, before it could find him guilty of fel-
ony murder by aggravated battery of a child,
it was required to find that he had the specific
intent to commit the crime of aggravated bat-
tery and cause great bodily harm to the child?
State v. Carver
S.Ct. No. 39467
Supreme Court

2. Did the court err when it denied Johnson’s
request for a unanimity instruction?

State v. Johnson

S.Ct. No. 39870

Court of Appeals

Jurisdiction
1. Did the magistrate lack jurisdiction to re-
consider its oral ruling on Small’s motion to
dismiss?
State v. Small
S.Ct. No. 39969
Court of Appeals

Procedure
1. Did the district court properly dismiss Bet-
twieser’s appeal based on his failure to pay for
a transcript of the proceedings in the magis-

trate court?

State v. Bettwieser
S.Ct. No. 39106
Court of Appeals

Restitution

1. Whether the district court erred by allowing
the State to include the fringe benefits of em-
ployment in the calculation of regular salaries

at the restitution hearing.
State v. Chongphaisane
S.Ct. No. 39577
Court of Appeals

Search and seizure —
suppression of evidence
1. Did the court err in granting Silver’s motion
to suppress statements given to officers during
a traffic stop?
State v. Silver
S.Ct. No. 40017
Court of Appeals

2. Did the district court err in refusing to sup-

press evidence discovered through a warrant-
less search of McBride’s vehicle?

State v. McBride

S.Ct. No. 38667

Court of Appeals

3. Did the court err in denying Ellis” motion

to suppress evidence and in finding he had no

reasonable expectation of privacy in the main-
tenance room outside his apartment?

State v. Ellis

S.Ct. No. 39226

Court of Appeals

4. Did the district court err in denying Gaytan’s

motion to suppress and in finding the officer

had reasonable suspicion to detain Gaytan and
to investigate?

State v. Gaytan

S.Ct. No. 40001

Court of Appeals

5. Did the court err in denying Rhall’s motion

to suppress evidence found in a search of his
truck?

State v. Rhall

S.Ct. No. 39950

Court of Appeals

Sentence review

1. Whether State v. Reed, 149 1daho 901 (Ct.
App. 2010) should be overruled such that it
was error to allow the State to enhance Glenn’s
sentence for DUI because he had pled guilty
or been found guilty of felony DUI, notwith-
standing the fact that the prior guilty plea had

been withdrawn and the case dismissed.
State v. Glenn
S.Ct. No. 39567
Supreme Court

2. Did the court abuse its discretion when it

revoked Weathers’ probation and failed to re-
duce his sentence?

State v. Weathers

S.Ct. No. 39645

Court of Appeals

3. Did the district court abuse its discretion

when it relinquished its retained jurisdiction
over Horn?

State v. Horn

S.Ct. No. 39728/39729

Court of Appeals

Substantive law
1. Did the court err by granting Nicholas’ mo-
tion to reduce his felony to a misdemeanor
where it previously found, and Nicholas ad-
mitted, that Nicholas had violated probation?
State v. Nicholas
S.Ct. No. 39859
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

P.O.Box 171391

Accepting referrals
for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY

Boise, Idaho 83717
Telephone: (208) 867-5222
Email: gdcgdc@yahoo.com

@m0
M EGAL

BSTAFFING

We are accepting applications and resumes
from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838
info@idaholegalstaffing.com

Your legal staffing
resource for part-time
and full-time attorneys and
professional employees.
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Adding Eloquence to Your Legal Writing with Figures of Speech

Tenielle Fordyce-Ruff

awyers write a lot, and write

a lot under time constraints.

But, at times the legal writer

still wants to write eloquent-

ly. You may not want to take

the time to add eloquence to
every piece of writing. While it would
be great if the email to a client could be
more eloquent, it might not be worth the
time. But other types of writing benefit
from added eloquence.

Indeed, an eloquent brief is more per-
suasive. Yes, writing must first be clear,
correct, and readable. And yes, the argu-
ments themselves must be persuasive and
supported by the law. But presentation
matters.

Using rhetorical devises can con-
vey your meaning in a more vivid and
meaningful way. Using certain figures
of speech can also motivate the decision
maker to see the outcome your way. So,
this essay will cover simile, metaphor,
anaphora, antithesis, chiasmus, isocolon,
metonymy, and synecdoche—figures
of speech you can use to create a more
clear, energetic, memorable, and striking
written work.

Simile and metaphor

Similes and metaphors are likely the
figures of speech
you are most fa-
miliar with. They
create comparisons.
Similes are direct
comparisons.
Writing is unfortu-
nately like painting;
.. . paintings have
the attitude of life
but if you ask them a question they pre-
serve a solemn silence.’

Metaphors are indirect comparisons.

[S]imple arguments are winning argu-
ments, convoluted arguments are sleep-
ing pills on paper.’

Fresh and insightful similes and
metaphors are more effective than stale,
cliché-ridden, timeworn ones. Writing
that something is woven into the fabric of
society or that someone acted like @ wolf'
in sheep s clothing suggests that your
writing is on autopilot. Unfortunately,
that means the reader can read it on au-
topilot.

A fresh simile or metaphor, however,
grabs the reader’s attention and makes
him create new associations.
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Legal contentions, like the currency, de-
preciate through over issue.’

Anaphora

You likely recognize anaphora. You
likely have read famous works that em-
ploy anaphora. You likely have even
used anaphora.

Anaphora is starting two or more sen-
tences with the same word or words. Us-
ing anaphora — repeated words — joins
phrases and ideas together. It will make
your writing sound repetitive, but that’s
the point. It creates an impression. It’s
also very effective and powerful.

You can create anaphora in your writ-
ing by going back through a draft and
determining what you would like to em-
phasize. Then add (or repeat) key words
to create a link.

For instance, you have written:

Since Mr. Smith's departure, overall sales
were down 5%. Specifically, red widget
sales decreased by 3% and blue widget
sales decreased 6%.

But, you want to emphasize that Mr.
Smith’s departure created the decline.
You could re-write this with anaphora:

Since Mr. Smith's departure, overall sales
dropped 5%. Since Mr. Smith's depar-
ture, red widget sales dropped 3%. Since
Mr. Smith's departure, blue widget sales
dropped 6%.

Repeating the first clause to begin
all three sentences makes this idea much
stronger.

d-
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Like anaphora,
antithesis repeats a
familiar structure.
Antithesis, though,
Juxtaposes contrasting
ideas, words, phrases,
or sentences to create
balance.

Antithesis and chiasmus

Like anaphora, antithesis repeats a fa-
miliar structure. Antithesis, though, jux-
taposes contrasting ideas, words, phrases,
or sentences to create balance.

Bad arguments infect the good.?

To use antithesis effectively, you need
to make sure the opposing parts of the
sentence are in parallel structure. (Paral-
lel structure is when parts of a sentence
or sentences are in the same grammatical
form.) Then, you simply need to create
contrast within the parallel structure.

The touchstone of the First Amendment is
not secularism, but pluralism.



Write simply and clearly, avoid jargon
and legalese.

The court must refrain from basing its
decision on its subjective view of the
article: whether the article was good or
poor, necessary or superfluous.

Chiasmus is a special form of antith-
esis. It puts parallel phrases in reverse
order to make a point.

Ask not what your country can do for
you — ask what you can do for your
county.’

The careless lawyer betrays the lan-
guage; and careless language betrays the
lawyer.5

To create the balance and structure
of antithesis or chiasmus, simply find
an idea that you want to emphasis, but
haven’t expressed as well as you want.
Then counter the language with balanced
language to create the emphasis you
want.

Isocolon

Isocolon can be used to make sen-
tences with anaphora, antithesis, or chias-
mus even more emphatic. Isocolon em-
phasizes parallel structure by using equal
parts for the parallel elements.

Veni, vidi, vici
Let each man search his conscience and
search his speeches.”

To create isocolon, look for parallel
constructions in your writing, then revise
to create the rhythm of isocolon.

Metonymy and synecdoche

These figures of speech use replace-
ment to invoke an image. Metonymy
replaces a word or phrase with a similar
word that represents it. In some instanc-
es, the metonymy is more common than
the actual term.

To create isocolon, look for parallel
constructions in your writing, then revise
to create the rhythm of isocolon.

For instance, the press frequently
discusses The White House when it actu-
ally means the President and his staff.
We sometimes use Hollywood to refer to
professional actors and celebrities. Me-
tonymy can be used to shorten your writ-
ing, and to create implicit assumptions.

In a suit against a bank, for instance,
you could talk about Wall Street instead
of the bank or the banking industry to
create a negative impression.

Myr. Jones is an unfortunate victim of Wall
Street s greed.

Synecdoche is a special form of me-
tonymy. Synecdoche uses a piece of the
whole as a replacement for the whole.

All hands on deck is a replacement for as
many people as possible. When we talk
about our new set of wheels, we are really
discussing our new car.

Conclusion

Now when you find yourself faced
with a brief that needs a little emphasis,
you can add a few figures of speech to
help convey your meaning vividly.

Sources

* http://grammar.quickanddirtytips.com/
Figures-Of-Speech.aspx

* http://publicspeaker.quickanddirtytips.
com/how-to-create-and-use-figures-of-
speech.aspx

Endnotes

1Plato, The Phaedrus — a dialogue between
Socrates and Phaedrus written down by the pupil
of Socrates, Plato, in approximately 370 BC, from
http://www.units.muohio.edu/technologyandhu-
manities/plato.htm.

2 Alex Kosinski, The Wrong Stuff, 1992 BYU L.
Rev. 325, 326 from http://lawreview.byu.edu/ar-
chives/1992/2/koz.pdf.

3 Robert H. Jackson, Advocacy Before the United
States Supreme Court, 37 Cornell L. Q. 1,5 (1951).
4 Ruggero J. Aldisert, Perspective from the Bench
on the Value of Clinical Appellate Training of Law
Students, 75 Miss. L.J. 646, 653 (2006), http:/
www.olemiss.edu/depts/ncjrl/pdf/Aldisert75-3.
pdf.

5> John F. Kennedy’s Inaugural Address, January
20, 1961.

¢ Ethel Grodzins Romm, Chiasmus and Contrast
Can Help You Winn, ABA Journal, Aug. 84, Vol.
70, Issue &, p. 158.

7 Winston Churchill Speech to the House of Com-
mons, June 18, 1940.
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"Making Money Talk - How to Mediate Insured

Claims and Other Monetary Disputes”— A Book Summary
|

John McGown, Jr.

Many attorneys have an interest in
learning more about mediation, but do not
know where to start. Since this issue of
The Advocate is co-sponsored by the ADR
Section of the Idaho State Bar, it makes
sense to describe a low cost practical tool
for those who want an introduction to
mediation.

I chose this book to summarize because
it looked like an excellent resource for
attorneys interested in learning more
about mediation. I saw it advertised by
the ABA Section of Dispute Resolution
and the topic piqued my interest. While
this summary can itself be a learning tool,
the book itself is an excellent resource
for those who want to know more about
mediating in the legal arena.

Mediation can cover a variety
of disputes. But when attorneys are
involved, whether as client representatives
or as the mediator, the dispute very likely
involves money. As such, the book aims
for the monetary sweet spot for attorneys
involved in mediations.

This summary starts with the
parameters, then reviews each of the nine
chapters. Then it concludes with why you
should, or should not, buy the book (hint:
you should).

Parameters

Making Money Talk consists of nine
chapters and totals 269 pages. Many, but
not all, chapters conclude with a summary
of key points. And there are hundreds
of observations provided throughout the
book in gray boxes. Many, many practical
examples are provided throughout the
book.

“Making Money Talk”

ISBN-13 is 978-1-59031-825-6.

It costs $42 ($35 for Section of
Dispute Resolution members). More
information is available through www.

ababooks.org.

The author is J. Anderson Little. He is
a mediator and mediator trainer in North
Carolina who is credited with leading
North Carolina’s efforts to incorporate
mediation into its courts.

He soon learned that the training he
received to reframe positional bargaining
into joint problem solving rarely works
when money is the primary issue.
Bargaining over money rarely results in
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Bargaining over money rarely results in an elegant
solution for mutual gain. The author primarily addresses
mediators who feel they have become mere messengers
carrying proposals and counterproposals back and forth.

an elegant solution for mutual gain. The
author primarily addresses mediators who
feel they have become mere messengers
carrying proposals and counterproposals
back and forth. He uses the book to
provide new tools and to describe how
they can assist the parties involved with
traditional bargaining in a facilitative,
rather than directive, way.

The rear ender

The book begins with a “typical” civil
mediation he calls “the rear ender.” After
almost five hours and twelve complete
rounds of proposals, the parties settled
at $27,500 and executed a memorandum
of settlement. Although an agreement
was reached at the mediation, no one was
particularly happy with the settlement or
the difficulty with which it was reached.
For the plaintiff, it was a once in a lifetime
experience. He never saw his attorney
again. The members of the defense team
were professionals. For them, this was just
one more automobile accident, one more
claim, and one more negotiation. The
author ends this scenario with “Welcome
to the world of civil trial court mediation.”

Chapter 1 — The realities
of negotiations about money

Chapter One gives ten perceptions
followed by the author’s vision of the
reality of those perceptions. As one
example, he says the perception is that
case analysis will dominate settlement
discussions. He then says the reality is
that case analysis gives way to multiple
rounds of monetary proposals. He then
spends a few pages providing examples of
how this dynamic works and why it cannot
be changed. However, it is important to
recognize it and the emotions it raises in
the parties (especially the plaintiff who
often wants his trauma, especially the
impact on his life, considered). In the
end, the mediator should help the parties
make thoughtful, rather than reactive,
proposals.

Chapter 2 — Making a place for
traditional bargaining among the
models of the mediation process

The traditional model of solving
mediation through problem solving has
limited use in civil trial court mediation
where money usually is the only currency
of settlement. The model for the book
describes three ways that mediators
can make traditional bargaining more
productive for the parties. They are:
(1) facilitate the flow of information,
(2) facilitate case or risk analysis, and
(3) facilitate movement. As to the second
item, the author makes a couple of
points. One, mediators need to approach
the subject of case analysis with a great
deal of care, because the risk of deeply
offending the lawyers is great. Two, case/
risk analysis is fundamentally important
for both parties. Without it, the negotiator
has no compass with which to navigate
the process; he or she is lost. The third
item of facilitating movement is the heart
of the book and Chapters 3-7 are devoted
to it.

Chapter 3 — Facilitating movement:
Understanding the problems of
movement in traditional bargaining
The problem in mediating monetary
disputes is that the parties react negatively
to each other’s proposals and stall or quit
the negotiations before they reach their
bottom lines. They do this by packing
up, refusing to counter, responding with
low-ball or high-ball proposals, or putting
the other side of bidding against itself.
The greatest motivation of the
parties to settle is the perception that
the case will settle (and vice versa that
the greatest detriment is the perception
that the case will not settle). Mediators
should concentrate not on settlement but
on eliciting well-thought-out proposals
that encourage movement. Most cases
will settle if the parties reach their best
numbers during the negotiation. Get the



parties to their best numbers and find out
what the real gap is.

Chapter 4 — Facilitating movement:
Helping negotiators overcome
their negative reactions to
the other side’s proposals

The focus of this chapter (which in
part is an extension of the prior chapter)
is on the negative reaction to a proposal
by the other party. The first step is to
understand the source of the parties’
negative reactions, using summary and
reframing statements. Then help the
parties construct thoughtful proposals by
employing the insights of control theory:
(1) identifying communication goals
for the proposal, (2) invent an array of
proposals, and (3) evaluate and choose
the proposal that sends a well-formed
communication.  There should be a
thoughtful message sent with the proposal
that is broader than the amount of dollars.

Chapter 5 — Tools of the
trade: The skills of a mediator

The discussion here is on the tools the
mediator canuse to move the parties toward
settlement. The first is to use open-ended
questions and summary statements. This
is followed by brainstorming to aid in the
development of new ideas. If appropriate,
the mediator can make observations about
the negotiation process to open up new
avenues for understanding and movement.
If the parties cannot create new avenues
on their own, then the mediator can make
suggestions.

Chapter 6 — Responding to
recurring problems of movement
in traditional bargaining:
25 settlement conference clichés
This is a very practical chapter. It
covers 25 “settlement conference clichés.”
For example, the plaintiff may decline to
make the first offer and the defense may
react by saying “I’m not going to bid
against myself.” Later in the mediation,
one party might say “Tell them we’re not
going any higher/lower.” Or “T’ll go to
$X, but only if it’ll settle the case.” For
many of these, the author gives a useful
transcript of a helpful conversation
between the mediator and the party (with
occasional comments on the techniques
being used by the mediator) on how to
address the cliché.

Chapter 7 — Closing the gap:
From best numbers to settlement
The author begins by expressing
his view that he doesn’t inquire about
the parties’ bottom lines and his belief
that it is totally unnecessary to know
those numbers to work as a facilitator
of money negotiations. He believes it
is private information, that the response

often is not truthful and even if it is, the
number changes. If it is provided, the
party becomes more reluctant to move
from it. And the difference in the two
parties’ numbers can be a discouraging
factor, especially if divulged only in the
negotiations. So why ask for a bottom
line number?

If there is an impasse between each
parties’ (supposedly) best numbers,
try to get the parties to come up with
their own ideas for movement. If
that is not successful, then, in limited
circumstances, the mediator might choose
to intervene with his/her final number.
This “intervention” carries risk and the
situation must be carefully analyzed
before choosing this option. The process
of doing this final number intervention is
described on pages 193-195.

Chapter 8 — Other models
of the mediation process:
Their uses and limitations
in civil trial court mediation

The book goes a new direction in
Chapter 8, with the focus changing to
the problem solving method. It can be
especially helpful in business disputes
where the parties need to maintain a
working relationship. It generally is less
helpful in the typical civil mediation case,
largely because the insurance adjuster
usually has limited needs which are to
settle the case expeditiously (i.e., to close
the file) at an amount that can be easily
justified. The plaintiff’s needs usually
are more complex, including a need to be
“listened to.” By closely examining the
situation, the mediator can determine the
appropriateness of the problem solving
method.

Chapter 9 — Do you have an
opinion? Standards of conduct
in the mediation of civil litigation

In the concluding chapter, the author
states that lawyers tend to be too directive
in conducting mediations. While it may
be a blurry line, he draws the distinction
between “offering a suggestion” and
“giving an opinion,” strongly preferring
the former, especially when it gives the
parties an idea they have not thought of
on their own. While being facilitative is
more challenging in monetary disputes,
the author believes it is the preferred
approach.

Appendix: A record of
movement: Charting s
ettlement conference proposals

The author has kept bid sheets on
various court-ordered mediations he has
conducted over the years. They showed
the amounts “bid” by each party, the
counter and so on until the case either

The author begins by
expressing his view that he
doesn’t inquire about the
parties’ bottom lines and
his belief that it is totally
unnecessary to know
those numbers to work
as a facilitator of money
negotiations.

settled, recessed or reached an impasse.
Looking at the evolution of the dollars
from beginning to end provides helpful
insight, although the numbers illustrate
that there is no magical formula. Further,
the numbers fail to take into account
the dynamics that happened during the
exchanges.

Conclusion

Mediators have a variety of styles.
Perhaps because of their background,
attorneys tend to be more directive and try
to direct the parties to a settlement. This
approach differs from a “pure” mediation,
where the mediator facilitates the parties
in better understanding their needs and
interests, as well as the needs and interests
of the other party, so that these underlying
needs and interests can be accommodated
in resolving the dispute.

Where the dispute primarily involves
money, there is less opportunity to
address any needs or interests that are
nonfinancial. The book does a nice job of
providing tools to the mediator to be more
facilitative and less directive. I view this
as a worthwhile endeavor and am pleased
that our law firm purchased the book. You
should as well!

About the Author
John McGown, Jr. has been asso-
ciated with Hawley
Troxell Ennis & Haw-
ley LLP during most
of his professional
career, where he cur-
rently serves as Of
Counsel. John has
particularly enjoyed
the opportunity to me-
diate probate disputes.
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James Slavens
1957 -2012

James Kenneth Slavens, 54, passed
away on December
12,2012, in a car ac-
cident in Fillmore,
UT. He was born
in Monticello, UT
to James Keith and
Karen Alexander
Slavens. He gradu-
ated from Brigham
Young  University
and earned a J. D.
from the University
of Idaho, where he was the editor and
chief of the Idaho Law Review.

As an attorney, Jim represented thou-
sands, many for free. His passion for the
Constitution and argued a case at the U.S.
Supreme Court in 2009. Most of all, he
loved and cherished his family. He is sur-
vived by his wife Melanie Ann Slavens,
Fillmore, UT; children, James Adam
(Chrissy) Slavens, Idaho Falls, ID; Al-
exa Slavens; Orem, UT; Tanner Slavens,
Gracie Slavens, Grant Slavens, all of Fill-
more, UT; Kelton Stewart, Orem, UT; Jay-
cee (Taylor) Stewart, Fillmore, UT; Devin
Stewart, St. George, UT; Cortney Stewart,
St. George, UT; parents, James Keith and
Karen Alexander Slavens, Blanding, UT.

James Slavens

Roger Lee Brown

1962-2013
Roger Lee Brown, 50, of Boise, died
February 17, 2013. T = :

He was born in Red- ‘;
wood City, Califor-
nia to C.Z. and Doris
(Boehms) Brown.

Roger started
working in the legal
field in 1983 and
graduated from Chi-
co State in 1985 with
a bachelor’s degree
in Political Science.
He continued his education at Thomas
Jefferson School of Law and received his
J.D.in 1991. He was admitted to practice
law in California in 1992 and admitted
in Idaho in 1996. Roger practiced in the
areas of criminal defense, business litiga-
tion, family law, workers’ compensation,
and personal injury.

In 2004, Roger and Errin Eagan were
married at Eagle Christian Church. Roger

Roger L. Brown

was so excited to welcome his son, Aus-
tin, in 2006. He adored his son, Austin. He
was looking forward to coaching Austin’s
North Boise Little League T-Ball Team.

Roger is survived by his wife, Errin
and his son, Austin, of Boise; his brother,
Garry Brown and sister-in-law, Renee of
Dallas, TX and Los Angeles, CA. He was
preceded in death by his parents, C.Z. &
Doris Brown in 2010.

Hon. John Ray Durtschi

1922-2013

John Ray Durtschi died on March 2,
2013. He lived a full life of service to fam-
ily, church, community, and profession.
Ray was born to John and Luella Durts-
chi on March 3, 1922 near Driggs, Idaho,
where he grew up working on the family
dairy.

He served in the US Army Signal
Corps during WWIIL, stationed on the
Aleutian Islands. On June 16, 1948, Ray
married Josephine Bauman. Ray earned
his undergraduate degree from the Uni-
versity of Idaho and then attended the
University of Idaho College of Law, grad-
uating first in his class.

Ray worked as an attorney in Twin
Falls and Boise until Governor Robert
Smiley appointed him as a district judge
in 1959.

He loved being a judge and served
on the bench for 28 years. After he re-
tired from the judiciary, he worked with
the law firm Elam,
Burke and Boyd.
Ray loved Idaho and
enjoyed  exploring
the Tetons with his
family, working in
his garden, ham ra-
dio, astronomy, and
eating  Josephine’s
huckleberry pies.

During his life-
time Ray was active
in the Church of Jesus Christ of Latter-
Day Saints and served in many leadership
and teaching callings. Ray is preceded in
death by his son David B. Durtschi (Jeri)
and his grandson John Luke Roberts.

He is survived by his wife Josephine;
his brothers Reed (Jean) and Don (Ann);
his children, Stephen (Brenda), Don
(Bonnie), Kathryn (Hal Roberts), John,
and Susan (Randy Rymer.

Hon. John Ray
Durtschi

L.Lamont Jones

1929 -2013
L. Lamont Jones passed away peace-
fullyy, March 10, :

2013. He was born
in Malad, Idaho to
Leland D. Jones
and Melba Thom-
as. At the time of
his death he was a
practicing  attorney
with Jack Robison
and Tom Holmes
at Jones Chartered.
Lamont  graduated
from Idaho State University in 1953
with a B.S. in accounting. He was in-
ducted into the sports Hall of Fame at
I.S.U. in 1980 for his football career.
Pocatello is where he met the love of
his life, Ilene, and they made their life in
Pocatello together for 62 years. In June
1958, he graduated with a J. D. from
the University of Idaho College of Law.
Lamont had a long career in law, receiving
the Distinguished Lawyer Award from the
Idaho State Bar and serving on its Board
of Commissioners. Lamont was also past
chairman of the Idaho Housing Association.
Lamontissurvived by: his wife, Ilene; daugh-
ter, Lisa Jones; son, Lance (Shelley) Jones.
A memorial has been established in the
name of: Lamont Jones Scholarship En-
dowment, at the I.S.U. Foundation, Campus
Box 8050, Pocatello, Idaho, 83209 or online
at www.isu.edu/pledges.

L. Lamont Jones

Know a Lawyer that needs
help with drugs/alcohol
or mental health problems?

Please contact the
Lawyer Assistance Program for help.

www.SouthworthAssociates.net 800.386.1695

CONFIDENTIAL Toll free Crisis Line

24 HOUR
HOTLINE

866.460.9014
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Keely Duke Wendy Gerwick

Christine M. Salmi

Lisa Nordstrom

Idaho Business Review

honors top 50 women

Six attorneys were recognized as
among the “Women of the Year” by the
Idaho Business Review in a recent special
section of the weekly publication. The
section’s editor, Jeanne Huff, explained
that 50 women were selected from 150
nominations by a panel of previous hon-
orees. The panel rated each nominee from
one to five, in four categories: leadership,
professional achievements, community
support and long-term goals. Of the 50
women chosen, six are members of the
Idaho State Bar, all from Boise. They in-
clude:

Wendy Gerwick Couture, 36, is a Uni-
versity of Idaho College of Law teacher in
Boise. Wendy distinguished herself doing
complex securities litigation in Texas and
later joined the University of Idaho Col-
lege of Law faculty as associate professor
of law. She actively mentors young attor-
neys through the Idaho Women Lawyers.

Keely Duke, 38, is founder and man-
aging member of Duke Scanlon &Hall in
Boise. She earned the Denise O’Donnell
Day Pro Bono Award, has published in
legal publications and teaches a trial ad-
vocate program at the University of Idaho
College of Law.

Natasha Hazlett, 33, is Of Counsel
with Angstman Johnson in Boise where
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Natasha Hazlett

Amanda Keating
Schaus

she does wills, estates
and trusts. She also puts
her marketing skills to
work for the firm, as
well as for projects she
believes in such as the
“Bear Hugs with Love”
project that distributed
10,000 stuffed animals
for children affected by
Hurricane Katrina. In
2009 she started an on-
line multi-level market-
ing business called Fast
Forward Marketing.

Lisa Nordstrom,
40, 1s Lead Counsel for
Idaho Power Company
in Boise. She worked
as deputy attorney gen-
eral for the Public Utili-
ties Commission, which
was a good introduction to utility issues.
Before Idaho Power, she worked for Paci-
fiCorp in Portland representing the com-
pany in regulatory issues. She also makes
time for pro bono service to Court Ap-
pointed Special Advocate program. She
is in the 2013 class of Idaho Academy
of Leadership for Lawyers, is a recipient
of the Denise O’Donnell Day Pro Bono
Award and the Women’s and Children’s
Alliance Tribute to Women and Industry
Award.

Christine M. Salmi, 45, is Of Counsel
at Perkins Coie in Boise. She has does pro
bono work helping abused and neglected
children as they go through the foster care
system. She also supports Go Lead Idaho,
a group dedicated to encouraging, educat-
ing and supporting women take on leader-
ship roles.

Amanda Keating Schaus, 40, is Gen-
eral Counsel for the Brighton Corporation
in Boise. The company does real prop-
erty development including commercial
and residential projects. She played a key
role mitigating harm during the hous-
ing market collapse and the company
has rebounded with greater market share
and profitability. Recently, she played an
instrumental role in developing the Mari-
anne Williams Park in cooperation with
the City of Boise.

Concordia delivers

Leaders in Action Awards

Concordia University School of Law
is honoring Dr. Linda Clark and Richard
C. Fields as Leaders in Action, having
opened doors for others in the community
through their innovative leadership in ei-
ther the education or legal profession.

Richard C. Fields is chairman of the
Law School’s Dean’s Advisory Coun-
cil. Mr. Fields, senior partner at Mof-
fatt Thomas Barrett Rock & Fields, is a
fellow of the American College of Trial
Lawyers, and was ACTL’s state chairman
from 1993-1995. He is past president of
the Idaho State Bar, the Idaho Association
of Defense Counsel, the Idaho chapter of
the American Board of Trial Advocates
and the Western States Bar Conference,
past chancellor of the Jackrabbit States
Bar, and initial membership chairman for
the Idaho Chapter of the Federal Bar As-
sociation.

While State Bar president, he helped
develop the Idaho Volunteer Lawyers Pro-
gram, which provides pro bono legal ser-
vices throughout the state.

He served a three-year term as lawyer
representative to the Ninth Circuit Judicial
Conference. As chair of the Idaho State
Bar Professionalism & Ethics Section,
helped establish the courts’ Standards for

Civility in Profes-
sional Conduct.

Mr. Fields is
past president of

the Learning Lab,
an adult and fam-
ily literacy program,
and of the Boise
Philharmonic Asso-
ciation, as well as a
long-time member of
the Salvation Army
Advisory Board and
continuing participant in United Way and
Idaho Community Foundation activities.
Mr. Fields is the recipient of many
professional awards, including the Idaho
State Bar’s Outstanding Service Award
(1990), Professionalism Award (1992),
and Distinguished Lawyer Award (2000),
as well as an Exemplary Service Award
from the Federal Bar Association (2008).

Richard C. Fields

Dr. Linda Clark, Superintendent of
Meridian School District, the largest dis-
trict in the state, will be honored as well.
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She has long been
recognized as a lead-
er in education, cur-
riculum and profes-
sional and technical
advancement for the
district’s 35,000 stu-
dents in 49 schools.
She received the
National Center for
Education and the
Economy’s Technol-
ogy Leader of the Year Award. She has
also earned the Professional -Technical
Education’s Distinguished Service Award.

Dr. Linda Clark

Tracy Crane joins

Julian & Hull LLP

The law office of Anderson, Julian &
Hull LLP, announced
that Tracy J. Crane
joined the firm as a
senior associate in
February. Mr. Crane
received his B.S.
and M.S degrees in
Geology at Idaho
State University in
1996 and 2000. He
received his J.D. de-
gree from University
of Idaho College of Law, summa cum
laude in 2003. Mr. Crane has extensive
experience in commercial and complex
litigation.

Tracy J. Crane

Betty Richardson receives
the first annual Dave Judy
Civil Rights Award

Named after long-time
volunteer Dave Judy,
who recently passed
away, this award
“honors those whose
passion, genuine
concern for others,
and devotion to civil
rights help preserve
liberty, justice,
and equality for all
Idahoans,” according
to an announcement
by the ACLU of Idaho.

ACLU

Betty Richardson

Second District welcomes

Hon. Bruce E. Plackowski

The Hon. Bruce E. Plackowski has
been appointed the Nez Perce Tribe’s
new Chief Judge. Judge Plackowski is a
graduate from Alma College (1974) and

the University of Detroit School of Law
(1977). He has been employed at Oak-
land County Legal Aid Society, School-
craft County (Prosecuting Attorney), and
was a partner in Davis, Olsen, Filoramo,
Plackowski and Jarvi Law Firm. He has
also served as a Michigan District Court
Judge, Saginaw Chippewa Chief Tribal
Court Judge, and State of Michigan Un-
employment Law Judge.

Andrew Kim selected as
Assistant Professor at

Concordia School of Law

Concordia University School of Law
Associate Dean of Academics Greg Ser-
gienko announced that Andrew Kim will
join Concordia Law as a full-time faculty
member beginning in the early summer
of 2013. In this position, Kim will teach
first- and second-year courses and elec-
tives.

“Students, faculty and staff appreciat-
ed Professor Kim’s scholarly work and his
teaching ability when he visited earlier the
school this year,” Sergienko said. “He will
increase our school’s existing strengths in
quantitative and economic research. Ap-
plying economic methods to analyze legal
choices has shown great success in the
area of criminal law, and Kim’s work will
provide new achievements in that area.”

Kim has spent the past two years as a
visiting assistant professor at the School
of Law at Washington University in St.
Louis, Mo.

Prior to becoming a law professor,
Kim served as a judicial clerk for Justice
Richard N. Palmer of the Supreme Court
of Connecticut in Hartford, Conn. His role
included conducting
legal research, pre-
paring memoranda,
and drafting opinions
and dissents for Jus-
tice Palmer.

He is an expe-
rienced researcher,
with several works in
progress examining
the United States’
criminal justice sys-
tem, using tools from
economics, social psychology and statis-
tics to identify and explore inefficiencies
in the rules and structures that define the
judicial system.

Kim received his B.A. in economics,
anthropology and physics from Univer-
sity of Chicago in 2000. He was awarded
his J.D., cum laude, from Harvard Law

Andrew Kim

School in 2010. During law school, Kim
served as the general editor for the Har-
vard Civil Rights-Civil Liberties Law Re-
view.

Ada Prosecutor hires Jan

Bennetts as Chief of Staff

With the assistance of the of Ada
County Board of Commissioners, Ada
County Prosecuting Attorney Greg Bower
has created a Chief of Staff position. Du-
ring Greg Bower’s 30-year tenure as pro-
secuting attorney, his staff has grown to
140 employees. Despite the growth, the
top-level of leadership has remained the
same, including Chief Deputy of the Cri-
minal Division Roger Bourne, and Chief
Deputy of the Civil Division Ted Argyle.

Bower appointed Jan M. Bennetts as
Chief of Staff and
began her duties in
January. Jan reports
directly to Prosecu-
tor Bower.

Jan began her
career in 1992 as a
Judicial Law Clerk
to the Honorable
Thomas G. Nelson
of the Ninth Circuit
Court of Appeals. In
1994, at the conclusion of her clerkship,
Prosecutor Bower hired Jan as a Deputy
Ada County Prosecuting Attorney.

During the course of her career as a
deputy prosecutor, Jan handled a wide
variety of criminal cases, including mur-
der and capital cases. She has also held
various leadership positions within the
Criminal Division.

Jan is a native Idahoan who grew up
on a ranch in Challis. She received her
undergraduate degree from the University
of Idaho and her Juris Doctorate degree
from Willamette University College of
Law in Salem, Oregon.

Jan M. Bennetts

Hawley Troxell promotes

Busacker, adds Cranney

Hawley Troxell is pleased to announce
attorney Bret Busacker has been elected to
the firm’s partnership. Busacker returned
home to the Treasure Valley in 2011 to
join Hawley Troxell after practicing law
in Ohio for 10 years. He is a member of
the employee benefits and executive com-
pensation practice group, as well as the
employment, tax, and corporate groups.

Busacker’s practice focuses on em-
ployee benefits and executive compen-
sation matters with privately owned and
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publicly traded cli-
ents in Idaho and na-
tionally. He is a fre-
quent speaker on var-
ious employee bene-
fits topics, including
health care reform
and the fiduciary and
governance require-
ments applicable to
employer-sponsored
benefit plans. He ad-
vises clients on the tax and benefits issues
in mergers and acquisitions, negotiating
employment and severance agreements,
managing DOL and IRS audits, and com-
plying with the various tax and securities
laws that impact employee benefit ar-
rangements and incentive plans.

Bret Busacker

Hawley Troxell is also pleased to wel-
come Justin Cranney to the firm as an as-
sociate attorney in the real estate group.
His practice includes commercial and real
estate litigation, real estate development,
drafting contracts, leases, and purchase
agreements.

Cranney received his J.D., cum laude,
from Case Western Reserve University
School of Law in 2008, and his B.A. from
Weber State University in psychology
in 2004. During his
time at Case West-
ern, he was the presi-
dent of the Hispanic
Law Student Asso-
ciation, a member
of the Student Body
Budget Committee,
involved with the J.
Reuben Clark Law
Society, and select-
ed to work with the
Federal Trade Com-
mission. Cranney currently volunteers
as a Court Appointed Special Advocate
(CASA) Attorney where he represents
guardian ad litem for children in state cus-
tody pursuant to the Child Protective Act,
and also works with Boy Scouts as a merit
badge counselor.

Justin Cranney

Hawley Troxell announced that it has
been recognized by Populus as one of the
Best Places to Work in Idaho. This distinc-
tion was awarded to the firm as the result
of surveys completed by Hawley Troxell
employees who were asked to provide
feedback in areas of work environment,
flexibility, and quality of management.
The compiled scores gathered from these
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surveys exceeded the threshold needed to
be considered a best place to work, result-
ing in the firm being ranked among the
top scoring medium-sized businesses in
the state of Idaho. Hawley Troxell will be
recognized, along with the other ranked
businesses, at an awards banquet on April
18, 2013, at the Linen Building in Boise.

Alan Gardner, Richard
Owen active in national

organization

On March 16, 2013, the Annual Meet-
ing of the College of
Workers” Compen-
sation Lawyers was
held in Coral Gables,
Florida, during the
American Bar As-
sociation, Section of
Labor and Employ-
ment Law and Tort,
Trial and Insurance
Practice Section
Workers’ Compensa-
tion Seminar.

At that meeting, Richard Owen of
Owen & Farney Law Office, Nampa, Ida-
ho, was inducted as a Fellow in the Col-
lege.

Also at that meeting, Fellow Alan
Gardner of Gardner
Law Office, Boise,
Idaho, was elected to
the Board of Gover-
nors of the College.

The College of
Workers” Compensa-
tion Lawyers honors
those attorneys who
have 20 years of
practice in the Work-
ers’ Compensation
field and who have
demonstrated a distinguished career in
Workers” Compensation.

Richard Owen

Alan Gardner

Patti Tobias presented

with national honor

The National Center for State Courts
has awarded Patricia Tobias, the adminis-
trative director of Idaho’s court system, its
Warren E. Burger Award.

The award is given annually to an indi-
vidual who has made significant contribu-
tions to the administration of the nation’s
state courts. Award winners demonstrate
professional expertise, leadership, cre-
ativity, innovation and sound judgment.
The award honors administrators whose
steps to improve court operation at the

state or local level
may apply to courts
nationwide.

Ms. Tobias has
been the administra-
tor of Idaho’s court
system since 1993.
She has helped intro-
duce improvements
including  creative
use of technology,
enhanced  training
for court personnel,
courts focusing on families and children,
drug courts, and services designed to help
citizens understand and navigate the ju-
dicial system. She previously worked in
court administrative positions in Missouri.

Tobias was awarded the Idaho Court’s
Kramer Award in 2001, the Idaho State
Bar’s Award of Distinction in 2003, the
Public Policy Leadership Award in 2003
and the Justice Management Institute’s
Ernest C. Friesen Award of Excellence in
2008. She earned her Bachelor of Science
from the University of Illinois, and her
master’s in judicial administration from
the University of Denver College of Law.

Patti Tobias

Molly O’ Leary chosen

for leadership position

Idaho State Bar Commissioner Molly
O’Leary was se-
lected at this year’s
Western States Bar
Conference in March
as President Elect for
conference. Her du-
ties as president will
begin at the end of
the 2015 conference.
The Western States
Bar Conference as-
sists the leadership
of bar organizations in the West to better
serve the membership and profession.

CORRECTION

An “Of Interest”
announcement in last
month’s  magazine
inadvertently omit-
ted a picture of prin-
cipal Wade Wood-
ard, of the new civil
litigation law firm,
Andersen Banducci,
LLC.

,7 {

Molly O’ Leary

Wade Woodard
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CAO officer Sharee Sprague made several innovations to improve service to people in the Sixth Judicial District.

Innovations Help Court Assistance Office Serve the Public

Dan Black

he crush of clients at the

Court Assistance Office,

(CAO), posed a serious

dilemma for the Sixth

District’s Assistance Officer
— how to meet an ever-growing demand
and still offer thorough, timely service.
Although individuals are encouraged
and advised to seek counsel from an
attorney, more people want to do the
work themselves. It’s a pressing issue
across Idaho.

When Sharee Sprague started as the
lone officer in the Sixth Judicial Dis-
trict’s Pocatello office in 2006 the office
made about 3,000 contacts a year. Last
year that rose to nearly 7,000. Appoint-
ments were being made for six or seven
weeks out. So Sharee looked for ways to
improve both timeliness and quality of
forms reaching the judge.

Quite often people seeking a divorce
or other simple legal matters do not un-
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derstand the particulars or appreciate the
importance of details. “They just want a
final order and think they can work it out
without details,” Sharee said. Custody
arrangements, division of property and
child support need to be explicit before
filings get to the court. A pre-filing re-
view helps reduce errors. But getting to
that point was daunting, especially with
increasing numbers of clients.

Group workshops

To accommodate the demand, Sharee
changed how clients receive assistance.
She used to hand out forms to those who
wanted to file for divorce, custody or
modifications during the office’s limited
walk-in hours. They would return the
forms riddled with errors or omissions,
which took more appointments and lots
of time to explain things on a one-on-one
basis. Now Sharee only gives out the
forms for custody issues to those who at-
tend a workshop offered each Wednesday
at which she explains the forms and the
process to a group. The clients ask good

More than one
way to scratch
that pro bono itch

The Idaho Pro Bono Com-
mission has a suggested
“menu” of options for local Pro
Bono Committees. The docu-
ment suggests projects coor-
dinated with local CAO offices
as well as creating brochures,
training for pro-bono lawyers,

a hotline, “street” law clinics in
libraries, combined legal and
medical issue clinics, and other
ideas. The full menu is available
online at the Idaho Law Foun-
dation’s web page at: http://isb.
idaho.goVi/ilf/ivip/ivip.html



questions the others had not previously
considered. And, unexpectedly, “the cli-
ents help each other,” she said, adding
“there is power when individuals with
common experiences meet together.”

“Now they understand the same in-
formation that was already written,” she
said, because of the workshops. They
can set an appointment to have child sup-
port calculated and to have copies made,
forms notarized, etc. The litigants now
return with much more complete forms.
“The process has especially helped em-
power people from all levels of education
and financial situations — and that’s im-
portant,” she said. Most clients no longer
need a separate appointment to review
their forms.

Attorney workshops

Having been Judge Mark Allen Bee-
be’s clerk for 14 years in Power County,
and having familiarity with the Idaho
Volunteer Lawyers Program, (IVLP),
Sharee took initiative to divert the more
complex matters to pro bono lawyers in
her district. She used her contacts and
also “talked it up” at family law CLEs to
recruit volunteers.

“Our bar here in the Sixth District has
been wonderful,” she said. The second
Wednesday of every month is reserved
for people to meet with pro bono attor-
neys in a courtroom in Pocatello. The
volunteer attorneys provide legal infor-
mation in a group format for any party
that appears.

Some volunteer attorneys have followed
up with people from the workshops and
assisted in critical situations — changing
venue for custody matters, getting orders
set aside nunc pro tunc, and defending their
cases in contested settings.

Those pro bono contributions are docu-
mented, which helps the legal profession
monitor and improve access to that es-
sential obligation. Currently, the Po-
catello office has 15 volunteer attorneys
providing pro bono service, with another
five or six willing to join their ranks, if
needed. Because they work through the
statewide IVLP, clients are screened,
verified as low-income and the attorneys
receive malpractice coverage.

Before attorney workshops, Sharee
gathers an intake form which helps the
attorney determine if there might be a
conflict of interest with that particular
attorney or firm. That form states that
the CAO and attorney are not creating an
attorney-client relationship through the
workshop and that anything sensitive or
confidential should be discussed outside
of the workshop.

According to Gary Schreiner, Sixth
District Family Court Services Director,

since the inception of the workshops, the
number of contested cases between self-
represented litigants has declined.

Sharee apprises Judge Rick Carnaroli
of the Pro Bono Commission of any
updates and/or changes in local Court
Assistance Office and attorney services
being provided in the Sixth District. The
workshops are gaining momentum as
Judge Mick Hodges, also a member of
the Pro Bono Commission, worked with
Twin Falls County Court Assistance Of-
ficer Jerry Wooley and local attorneys to
get similar workshops launched in the
Fifth District. Burt Butler, District Trial
Court Administrator, and Brad Rigby,
District Court Assistance Officer, in the
Seventh District have begun using work-
shops to assist patrons as well.

A tradition of volunteerism

The Sixth District has a long tradition
of volunteerism and community-based
solutions. Last summer Sharee coordi-
nated a workshop with the local bar for
victims of the Charlotte Fire that burned
100 homes and left 95 families homeless.
“That may not have happened if not for
the collaborative relationship established
between the office and our local bar,” she
said.

“I am proud of the services that we
are providing locally. I couldn’t provide
any of that without the support of the
trial court administrator, our judges and
our local bar,” she said.

Currently, the Pocatello
office has 15 volunteer
attorneys providing
pro bono service,
with another five or six
willing to join
their ranks,
if needed.

What’s next? Sharee recently met
with the volunteer attorneys to discuss
“taking it to the next level” to improve
clients’ understanding of their legal rights
and to help peaceably resolve family
conflicts. The group is currently working
to connect volunteer attorneys with cli-
ents by offering unbundled services and
handling complex matters like obtaining
temporary orders, mediation, or finessing
high-conflict cases.

A pervasive spirit of cooperation
empowered Sharee to develop these in-
novations, something that is not lost on
Sharee. “Nobody told me no,” she said.
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ldaho Women Lawyers Honors its Luminaries

Left: United States Attorney for Idaho
Wendy Olson addresses the Idaho Wom-
en Lawyers after receiving the 2013 Kate
Feltham Award at the IWL Annual Award
Banquet on March 14, which featured a
keynote address by Chief United States
Magistrate Judge Candy Wagahoff Dale.

Below: Nicole Snyder accepts flowers
from IWL board member Peg Dougherty
in appreciation for organizing the awards
dinner.

Photos by Chris Thometz Photography

he legal community from
around the state gathered at
the Boise Centre on March
14 to honor winners of Idaho
Women Lawyers awards, giv-
en to distinguished professionals in the
legal field. The Kate Feltham Award was
given to United States Attorney Wendy
Olson. It is awarded to an individual who
has made extraordinary efforts to promote
equal rights and opportunities for women
within the legal community in Idaho.

Hawley Troxell partner Paula L.
Kluksdal was the first woman to re-
ceive the IWL Setting the Bar Award.
The award is intended to honor a female
lawyer who is well respected in the legal
field for exemplary service and champi-
oning and mentoring others. She received
the award because of her work with the
Fourth District Bar Association, Idaho
Partners Against Domestic Violence, and
for serving as a role model for women in
leadership.

She has served on the executive com-
mittee of Idaho Partners Against Domes-
tic Violence since 2005, and was a recipi-
ent of the Idaho State Bar Outstanding
Service Award in 2011, Idaho Business
Review Women of the Year Award in
2008, and Women’s & Children’s Alliance
TWIN Award in 2007.

60 The Advocate « May 2013

WEvorce, a company that utilizes a
holistic approach to a mediated divorce
won the 2013 Innovator Award from the
IWL. Michelle Crosby of the company
accepted the award. The award is given to
entities or individuals who have promoted
creative change in the legal community.

Laura E. Burri of Ringert Law won the
Notable Achievement of the Year Award,
which goes to entities or individuals who
have made a significant contribution in
the legal community.

The 2013 Bertha Stull Green Award
was given to Anne Z. Dwelle. She prac-

tices in Moscow. This award is given to a
woman in the legal community who has
demonstrated a commitment to her com-
munity and public service. She practices
law at Wakefield and Dwelle.

Keisha L. Oxendine of Wallace won
the 2013 Rising Star Award, which is
given to a woman within the first 7 years
of practice for her contributions to the le-
gal community and who appears to be on
a path toward even greater accomplish-
ment. She works as the Shoshone County
Prosecutor.
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Trainer Peter Kaiser explains to Ul College of Law students some of the functionality of Bloomberg Law, a
legal research web tool.

Bloomberg Law Makes a Debut at Ul College of Law

John Hasko

or the past few decades, the

electronic legal field has been

dominated by LEXIS and

WESTLAW when it comes to

databases that endeavor to col-

lect a variety of different types
of materials in one package. In the past
couple of years, Bloomberg Law has at-
tempted to broaden its range of offerings
to compete with LEXIS and WESTLAW,
not only for the law school market, but
also for the practicing bar.

Idaho attorneys are given access to
CASEMAKER as part of the member-
ship benefit for belonging to the Bar. And
members can purchase add-ons to en-
hance its functionality. But for those who
want more, there are options.

Originally designed to provide news
and business information, the database
has grown to include a formidable amount
of legal information, as Bloomberg has at-
tempted to make the database not just in-
formational, but useful, for attorneys. In
addition to a full range of court opinions,
statutes, and administrative and regulato-
ry materials from the federal government
and the states, and BCite, a citator simi-
lar to Shepard’s and KeyCite, Bloomberg
Law has added a variety of secondary ma-
terials to allow searchers to delve deeper

into their practice areas. Discussed below
are samplings of some of those tools.

Especially useful among these materi-
als is a collection of Bureau of National
Affairs (BNA) looseleaf services in elec-
tronic format. These can be accessed to
locate news, analysis, and practical guid-
ance to support the primary legal research,
and provide a measure of currency. As an
example, if using the Practice Center for
Intellectual Property, court opinions, stat-
utes, and regulations are available, along
with the ability to consult secondary ma-
terials on subsets of IP Law, such as Trade
Secret Law, International IP Law, Tech-
nology and Internet Law, and Privacy &
Information Law, from BNA publications.

In addition to the BNA library, there
are collections of books and treatises pro-
duced by the American Bankruptcy In-
stitute (ABI), the American Bar Associa-
tion (ABA), the Practicing Law Institute
(PLI), and Wiley Press.

For attorneys involved in litigation,
Bloomberg Law offers a Litigation and
Dockets collection. Here dockets from
federal, state, and international courts can
be accessed, with the ability to set up a
docket tracking service to retrieve updates
to the dockets via email.

There is a section of the database deal-
ing with Transactional Law, containing

deal news, expert commentary, practice
notes, and a fully searchable EDGAR da-
tabase. Forms from the American Law
Institute-American Bar Association (ALI-
ABA) are available, along with a unique
database called “DealMaker Documents
& Clauses,” a collection of over one mil-
lion clauses that constitute tried and true
language for creating legal documents.

Bloomberg Law also allows access to
the Bloomberg news service, an award-
winning collection of proprietary stories
produced by journalists in 72 countries,
major newswire services, newspapers,
and magazines. And, there is a Compa-
nies and Markets database, with detailed
company profiles for every publicly trad-
ed company anywhere in the world, along
with profiles of over 100,000 private com-
panies.

Bloomberg Law allows a researcher
to retrieve a broad collection of primary
and secondary legal materials in a very
seamless operation. It was designated the
American Association of Law Libraries
(AALL) 2012 New Product of the Year,
and is well worth your consideration.

Free trial subscriptions to Bloom-
berg Law are available by connecting to
Bloomberg Law at www.bloomberglaw.
com, and clicking on the link, “Request a
Trial,” or by calling 1(888)560-2529.
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Guardian Mentorship Program volunteers Mary Auschel, Leon Rothstein and Marge Cleverdon talk about
their volunteer work at the Ada County Courthouse.

Volunteers Bolster Ada County Guardian Mentorship Program

Leon Rothstein

daho Code Section 15-5-419 re-

quires annual status reports from

court appointed guardians and

conservators. The purpose is to

help assure the ward’s well-being

and protection of his or her assets.
Wards include children, incapacitated
adults, and seniors unable to care for
themselves. Many have permanent im-
pairments making them unlikely to ever
be self-sufficient.

Concordia University School of
Law provides volunteer manpower for
this program. Participation by students
brings pro bono credit toward the 50 hour
requirement for graduation. This is but
one of Concordia’s community outreach
initiatives. This effort brings valuable
experience and learning opportunity to
Concordia’s law students.

The Ada County Guardianship Moni-
toring Program (GMP) oversees guard-
ians and conservators on behalf of the
court. Established in 1995, and patterned
after an AARP design, the program was
the first of its kind in the state. To help
protect this vulnerable segment of our
population, the program acts as the eyes
and ears of the court. GMP uses a cadre
of volunteers to carry out this mission.
Volunteers are trained in a variety of
skills — communication, interviewing,
detecting signs of abuse, cultural aware-
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ness, physical and mental health issues,
and available resources. Together, volun-
teers and GMP’s professional staff help
loved ones meet a fundamental human
urge — to care for other loved ones who
are not fully able to look after them-
selves.

The Program prepares written annual
reports for the court — one for guardians
and one for conservators. To prepare
the guardian reports, volunteers conduct
home visits at which they interview
wards, caregivers, and guardians. The
purpose is not to supervise or manage the
guardian, but to assure that the ward’s
needs are being met. The volunteer ob-
serves and reports on living environment,
currency of medical treatment, activities,
and overall health and happiness of the
ward. The focus is not on providing ex-
pert analysis, at which he is not qualified,
but on common sense questioning and
observation. Volunteers then prepare a
detailed report focusing on these needs —
day to day living as well as longer term
objectives.

Conservators complete an initial
report which includes detailed balance
sheet and income statements. Detailed
annual reports include income, expen-
ditures, change in assets, and change in
liabilities. Court volunteers then review
these reports. As with guardianship

monitoring, the purpose is not so much
to supervise conservators as to check that
wards’ needs and finances are properly
minded.

All reports are reviewed by GMP
staff, and most are routinely filed with
the court. If staff detects a possible prob-
lem, members may start discussion with
guardians or conservators as appropriate.
Staff can recommend judicial confer-
ences and even hearings if needed.

Most guardians and conservators
view this program positively. They
view their task not as babysitting, but as
nurturing and loving. Monitoring is not
mere paperwork, but an opportunity to
review progress, consider updating their
plans, and indeed show that the System
works to the benefit of the ward.

For more information about Con-
cordia, community outreach, and expe-
riential learning contact Professor Jodi
Nafzger, Director of Experiential Learn-
ing, at jnafzger@cu-portland.edu, (208)
639-5403. T ———

About the Author
Leon Rothstein is
a student at Concor-
dia University School
of Law and can be
reached at lrothstein@
mail2.cu-portland.
edu, (208) 866-9470.




Clients With Chronic Health Care Issues
Have Complicated Legal and Financial Challenges

Advanced Elder Law Strategies
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* Medicaid Planning

Sisson & Sisson
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TEL 208.387.0729
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2402 W. Jefferson Street | Boise, Idaho 83702
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Starting above and in clockwise order: ILF Development Director Carey
Shoufler gives some practical direction to teams gathered for state com-
petition in Boise.

O A student plays the role of witness, answering questions within the
scope of the mock trial materials.

O After a briefing to all the schools, two ‘attorneys’ head to a courtroom at
the Ada County Courthouse to argue their case. Teams are told at the
last minute whether they are the plaintiff or defense.

O The plaintiff's argument is a “nail in search of a hammer,” a student
attorney says in his closing argument.

0 Teams from Ambrose and Logos Schools pose in the courtroom after
their duel for state champion, as parents, relatives and volunteer coaches
take photos.

O Student attorneys glance at notes during a short recess. The final round
was held in the Idaho Supreme Court Courtroom.

Photos by Dan Black
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Mock Trial season
objections, Cross-

Every member of the Idaho State Bar is also
a member of its charitable arm, the Idaho Law
Foundation, which is partially funded through
a check-off donation during annual licensing.
Part of the Foundation’s work involves design-
ing, organizing and conducting the statewide
Mock Trial program annually. By organizing




AW FOUNDATIO

s or e

Helping the profession serve the public

ends with explosive tests of
examination and keeping focused

dozens of volunteers, teams across the state engage
hundreds of students to prepare, practice and compete.
The program helps develop analytical skills, speaking
in public and serves to introduce young people to the
legal system. The 2013 Mock Trial Season closed with
a showdown between powerhouse schools; Ambrose
losing in the final round by a razor-thin 4 points to Lo-

gos School of Moscow. Congratulations to Logos School
and their coach Chris Schlect, as well as the entire cadre
of aspiring litigators from across Idaho. The final round
was held, as usual, in the Idaho Supreme Court Court-
room in Boise. Numerous attorneys were involved all
season as coaches and advisors. More volunteers served
as judges and scorers during the competition.
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@nA Court Reporting, LL.C

www.@nAcourtreporting.com
realtime@nA@msn.com

Lori A. Pulsifer, CSR, CCR, RDR, CRR
Certified in Idaho since 1987

| T'witter.com/realtime GnA

The spoken word perishes, the wrilten word rernains,

CERTIFICATE FROM STRAUS INSTITUTE FOR DISPUTE RESOLUTION

SPINKIMEDIATION

Commercial Disputes | Real Estate | Land Use
Title | Construction | Employment Disputes

EFFICIENT + EFFECTIVE

{zlgfé%%afi;‘&%gfﬂm MICHAEL T. SPINK

spinkbutler.com provides neutrakity and flexibility in
251 E. Front Streel establishing the mediation format
BC"S_E‘, |dah[_:| 83?02 mast guﬂgtﬁe ff_\_r E“wﬁssﬁj
mspink@spinkbutler.com resolution of your case
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CLASSIFIEDS
REGISTERED AGENT AND
EXPERT WITNESSES CORPORATE FILINGS OFFICE SPACE

INSURANCE AND
CLAIMS HANDLING

Consultation, testimony, mediation and
arbitration in cases involving insurance
or bad faith issues. Adjunct Professor In-
surance Law; 25+years experience as at-
torney in cases for and against insurance
companies; developed claims procedures
for major insurance carriers. Irving “Bud-
dy” Paul, Telephone: (208) 667-7990 or
Email: bpaul@ewinganderson.com.

MEDICAL/LEGAL CONSULTANT
INTERNAL MEDICINE
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact
call telephone: Home: (208) 888-6136,
Cell: (208) 841-0035, or by Email:

tedbohlman@me.com.

FORENSIC DOCUMENT
EXAMINER
Retired document examiner for the Eu-
gene Police Department. Fully equipped
laboratory. Board certified. Qualified in
several State and Federal courts. 24 years
in the profession. James A. Green (888)
485-0832. www.documentexaminer.info.

CERTIFIED LEGAL

NURSE CONSULTANT
Medical/Legal Consulting. Available to
assist with discovery and assistance in
Medical/Injury/Malpractice cases; backed
by a cadre of expert witnesses. You may
contact me by e-mail renaed@cableone.
net, (cell) (208) 859-4446, or (fax) (208)
853-6244. Renae Dougal, MSN, RN,
CLNC, CCRP.

SERVICES

ARTHUR BERRY & COMPANY
Certified business appraiser with 30
years experience in all Idaho courts.
Telephone:(208)336-8000. Website: www.
arthurberry.com.

National registered agent and corporate
filing service, headquartered right here
in Spokane/ Coeur d Alene. Easily man-
age 1-1000’s of your clients in any state
online. http://www.northwestregistereda-
gent.com 509-768-2249.

OFFICE SPACE

DOWNTOWN BOISE
OFFICE SPACE
McCarty Building on the corner of 9th and
Idaho. Single office 12 ‘x 20’ for $400.00
a month, full service. Building close to
two parking garages. Call Sue 385-9325
to see space.

EXECUTIVE OFFICE SUITES AT
ST. MARY’S CROSSING

27™ & STATE
Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen
supplies, free parking, janitor, utilities.
Call Bob at (208) 344-9355 or by email
at: drozdarl@drozdalaw.com.

CLASS “A” OFFICE SPACE
Plaza One Twenty One

121 North 9" Street, Ste. 300
One to four Class “A” offices available for
lease within existing law firm, with sec-
retarial cubicles also available. Flexible
terms and menu of services. Call Thomas,
Williams & Park, LLP, (208) 345-7800.

DOWNTOWN BOISE
OFFICE SPACE
Office space available for 1 to 2 lawyers
in historic building near federal court lo-
cated at 623 W. Hays St. Boise. Internet,
parking and other amenities included.
Price varies based on space occupied.
Month-to-month available. Contact John
Hinton at (208) 345-0200.

CLASS A-FULL SERVICE

DOWNTOWN BOISE
ALL inclusive—full service includes re-
ceptionist, IP Phones, Fiber Optic internet,
mail service, conference rooms, coffee
service, printer/fax/copy services, admin-
istrative services and concierge services.
Parking is included! On site health club
and showers also available. References
from current tenant attorneys available
upon request. Month-to-month lease. Join
us on the 11th floor of the Key Financial
Building in the heart of downtown Boise!
Key Business Center. karen@keybusi-
nesscenter.com; www.keybusinesscenter.
com, (208) 947-5895. (Virtual offices also
available).

FURNISHED EXECUTIVE OFFICE
LOCATED IN THE
36™ STREET GARDEN PLAZA

One furnished Executive Office available
for lease within existing law firm. In-
cludes: free parking space, utilities, use
of firm conference room, kitchen and jani-
torial service. Call Jeff at 208-345-9100
or email jeff@wilsonmccoll.com

CLASS “A” OFICE SPACE
DOWNTOWN BOISE

ONE BLOCK SOUTH OF THE

ADA COUNTY COURTHOUSE
One to four Class “A” offices available
for lease within existing law firm, with
assistant cubicles also available. Flex-
ible terms and a menu of services includ-
ing conference rooms, telephone system,
printer/fax/copy services, receptionist,
on-site parking and other amenities.
Call David Hammerquist, Ringert Law
Chartered, (208) 342-4591.

FOR SALE

For sale - Idaho Code. Complete and up to
date. For more information contact Steve
Brown at (208) 921-3911.

For Sale: Michie Idaho Code Annotated —
Purchased new in Nov. 2012 $300. Also
have 2012 family handbook and criminal
law manual for sale. Price negotiable.
440-6671.
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]uly 17 - 19, 2013
The Coeur d’Alene Resort
Coeur dAle, ID

Honor your colleagues, reconnect with Networking
friends, share stories, and earn CLE credits o Presidents’ Reception
 Distinguished Lawyers Dinner

Educational Opportunities o Plenary Session
e ISB/ILF Service Award Luncheon

Attendees may earn up to 8.5 CLE Credits, of which 2.0 are

Ethics. Topics include, but are not limited to: o Community Service Project
o The Affordable Healthcare Act: Resolved & Unresolved * 50/60 Years of Admission Reception
Legal Challenges  Social Networking Luncheon
o Marijuana? Border Control!
o The Latest on the Bunker Hill Superfund Site Featured Keynote Presenter

o Land Use Regulation in Idaho: Balancing Private Use Mr. Bruce Reed

with Public Power o Coeur d’Alene Native

o The 2012 Tax Act: Planning for Portability and Other »  Chief of Staff to U.S. Vice President,
Estate Tax Issues / VA Benefits for Long-Term Care Joe Biden

« Lawyering in the Information Age o Accomplished Author

Visit our website at www.isb.idaho.gov and select ISB 2013 Annual Meeting OR
watch your mail and email for more details and registration information.

We look forward to seeing you in Coeur d’Alene!
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Make your next marketing piece stand out from your competitors. Jim Hall and J&M have
built a solid reputation on impeccable attention to detail, and superior craftsmanship.
J&M offers offset printing up to 6 colors for your pocket folders, brochures and more.
Contact Jim today and create your next printed masterpiece. J&M is proud to be a Forest
Stewardship Council certified printer. FSC identifies paper which contain fiber from well-managed forests.
FSC works to ensure that people, wildlife and the environment benefit from responsible forestry practices.

JIM HALL

208 340 0229 cell
208 472 0344 direct
jim@joslynmorris.com
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Joslyn & Morris, Inc.
1647 Federal Way
Boise, ID 83705
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Problem Solvers

with litigation solutions to fit your needs

20 Boise trial lawyers backed
by the strength of the largest
firm based in the Mountain West

Dean Bennett Walt Bithell Steve Bowman Kevin Braley

Bob Faucher Murray Feldman  Katherine Georger ~ Ammon Hansen

Scott Hess Pam Howland

Bill Myers David Stanish Newal Squyres

Erik Stidham Ted Tollefson Brian Wonderlich Mary York

HOLLAND & HART. "‘

A T T O R N E Y S
www.hollandhart.com

Contact: Mary York, Partner
208.342.5000 myork@hollandhart.com
U.S. Bank Plaza, 101 South Capitol Blvd., Suite 1400, Boise, Idaho
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Puzzled by
Digital Forensms‘? '
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+Clues and solutions-available at

www.revealdfs.com

10796 W..Overland Rd. revea"

Boise, ID:83709 Bigy i
208.562.0200 TAL FORENSICS & SECUR




Y Proliability Lawyer Malpractice Program:

Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

offieylila ra!lc&la

The number of legal malpractice claims has increased by more than 50% over the last
several years, according to a 2012 report from the American Bar Association. What's more, the
number of claims with more than $500,000 in total dollars paid increased by 100%."

In this increasingly risky environment, can your current
professional liability coverage give you the right protection?

The Proliability Lawyer Malpractice Program is
underwritten by Liberty Insurance Underwriters Inc., (a
member company of Liberty Mutual Insurance Group), and
administered by Marsh U.S. Consumer, a service of Seabury
& Smith, Inc. As the world’s largest risk management service, Cli :

i ient Executive—
Marsh draws on more than 40 years of experience with Professional Liability
lawyers’ professional liability insurance. (801) 712-9453

To Learn More, Contact

Denise Forsman

Marsh U.S. Consumer’s Proliability Lawyer Malpractice
Program can help protect you against negligent acts, errors

and omissions. Once you purchase insurance coverage, you
have reduced your risk. " M A R S I I

DON’T WAIT
Call (801) 712-9453

or visit www.proliability.com/lawyer

"“Profile of Legal Malpractice Claims: 2008-2011,” American Bar Association, September 2012.

AR Ins. Lic. #245544 d/b/a in CA Seabury & Smith
CA Ins. Lic. #0633005  Insurance Program Management

61047,61050, 61052 ©Seabury & Smith, Inc. 2013




