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Tenant Realty Advisors

Tenant Realty Advisors is pleased to announce the successful completion
of the following lease transaction:

Bill Beck was honored to represent the offices of
D B Fitzpatrick
Registered Investment Advisors

in their lease of 4,753 square feet in the new Eighth and Main
building under construction in downtown Boise.

The landlord, The Gardner Company, was represented by
Karen Warner and Lou Manglos of Colliers International.

Tenant Realty Advisors saves businesses
numerous hours and thousands of dollars
by using local market knowledge to find
the most functional office and industrial
facilities for their needs, then negotiate
the very best terms. Above all, client
satisfaction and long term needs and
objectives are always the focus.

Call Bill Beck at
(208) 333-7050. We Help

Businesses Make Smart Moves

Tenant Realty Advisors
950 West Bannock Street, Ste. 515
Boise, ID 83702

* beck@tenrealad.com <+ www.tenrealad.com < Phone 208.333.7050 -
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EARNING THE TRUST AND
CONFIDENCE OF ATTORNEYS
FOR OVER 110 YEARS

ESTATE PLANNING MEANS PUTTING YOUR

. MANAGING AND GUIDING YOUR CLIENTS’
REPUTATION ON THE LINE

BOISE 208.345.3343 When it’s time for you to recommend a corporate trustee, you can be
assured that Washington Trust’s Wealth Management & Advisory
COEUR D’ALENE 208.667.7993

Services team will protect your professional integrity.
SPOKANE 509.353.3898

We are a corporate trustee that understands our role in supporting

SEATTLE 206.667.8989 the legal counsel you provide your clients. Our full-range of trust,
investment, and estate services are complemented by our technical
BELLEVUE 425.709.5500 expertise, sensitivity, confidentiality, and a well-earned reputation for

PORTLAND 503.778.7077 administering complex wealth plans.

Learn more about our expert fiduciary services at:
watrust.com/LegalFAQ

m Washington Trust Bank

WEALTH MANAGEMENT & ADVISORY SERVICES
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RECOMMENDED BY OVER
70 BAR ASSOCIATIONS!
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The Easiest Way to Get Paid!

v Accept Visa, MasterCard, Discover & Amex
v Save up to 25% off processing fees

v Control cash flow & increase business
v Accept credit cards for retainers redit Gard Information

Name:

v Avoid commingling client funds Biling Address:

City:

LawPay’s unique processing program correctly separates earned
and unearned transactions keeping your firm compliant.

The process is simple. Begin accepting payments today! Accept payment online through our
Secure Payment Link

LAwWPAY.cOM 866.376.0950

CREDIT CARD PROCESSING

AffiniPay ISO is a registered ISO/MSP of BMO Harris Bank, N.A., Chicago, IL
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This early morning shot was taken by photographer
Lance Foster in Nampa along the irrigation canals. While
walking with his friend’s dog he quickly noticed a fog had
moved into the area providing a natural diffusion to the
early morning sun. When he observed the normally excit-
able brown lab standing in silence as if to take measure
in the start of a new day; it became clearly apparent that
a confluence of all things living surrendered itself to his
trusty Nikon. Foster is a freelance photographer in Boise
who has documented his visits around the world.

Section Sponsor
This issue of The Advocate is cosponsored by the
Diversity Section and Idaho Women Lawyers.

Editors
Special thanks to the January editorial team: Jennifer M.
Schindele, Susan M. Moss and Gene A. Petty.

Next month’s sponsors
Idaho Legal History Society/Government Law Section.

The Advocate * January 2013 5



Forensic Accounting | Valuation Services | Litigation Support | Computer Forensics

What IS the
Difference?

“Digging deeper through digital evidence
to uncover critical information for my
clients to help them get to the truth.”

~ Brook Schaub, Computer Forensic Manager

EideBailly.

CPAs & BUSINESS ADVISORS

Experience the Eide Bailly Difference.
Professional services with a personal touch.

eidebailly
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8%

...the portion of U.S. small businesses that do not have a website.

The web is creating the leaders of tomorrow with
better ways to obtain and interact with clients.

Don’t have a website? Get one because identity is everything.

Do have a website? Get one that portrays an identity you
can be proud of... get one that helps you acquire more new

clients... get one that improves communication with clients.

Hi, I'm Brodie Tyler with Dox Marketing and can help your
firm stay ahead of the curve with an online presense that is
professional and up-to date.

“I’m proud of my website now. It reflects who | am
as an attorney and | can thank Brodie for that.”

Matthew Taylor, www.taylorlawoffices.com

Contact me now for your FREE report:

“The 5 Dangerous Trends
Facing Local Attorneys Online”

24 hr voicemail: (208) 246-8982
email: advocate@doxmarketing.com
web: www.doxmarketing.com/advocate

dox &

! eeemarketing S




Upcoming CLEs

January
January 16
CLE Replay: Evening of Ethics - Malpractice
Trends in Ildaho: Ways to Avoid Becoming a Stat
Sponsored by the Idaho Law Foundation
Statewide Webcast
7:30 p.m. (MST)
1.5 CLE credits of which 1.5 is Ethics

January 23

CLE Replay: Evening of Ethics - Malpractice
Issues Involving Alcoholism, Substance Abuse
and Depression

Sponsored by the Idaho Law Foundation
Statewide Webcast

7:30 p.m. (MST)

1.5 CLE credits of which 1.5 is Ethics

January 25

Digital Forensics for Attorneys

Annual Idaho Law Foundation Flagship CLE
9:00 a.m.

Boise - The Grove Hotel, 245 S. Capitol

5.0 CLE credits

January 30

CLE Replay: Evening of Ethics - Ethics and the
Paralegal

Sponsored by the Idaho Law Foundation
Statewide Webcast

7:30 p.m. (MST)

1.5 CLE credits of which 1.5 is Ethics

February
February 8
CLE Idaho: Replay and Lunch
Sponsored by the Idaho Law Foundation
11:30 a.m. — 1:15 p.m. (MST)
1.75 CLE credits of which 1.0 is Ethics

Caldwell — Canyon County Courthouse,
1115 Albany Street

Rexburg — Madison County Courthouse,
159 E. Main

February 28 — March 1

31 Annual Bankruptcy Seminar

Sponsored by the [ISB Commercial Law and
Bankruptcy Section

McCall - Shore Lodge

March
March 1 -2
Idaho Trial Skills Academy
Sponsored by the ISB Litigation Section
Boise — James A. McClure Federal Building and
United States Courthouse

*RAC — These programs are approved for
Reciprocal Admission Credit pursuant to Idaho Bar
Commissions Rule 206(d).

**Dates, times and CLE credits are subject to
change. The ISB website contains current informa-
tion on CLEs. If you don’t have access to the Internet
please call (208) 334-4500 for current information.

Attend a CLE that keeps you on the cutting edge

Live Seminars
Throughout the year, live seminars on a
variety of legal topics are sponsored by the
Idaho State Bar Practice Sections and by the
Continuing Legal Education program of the
Idaho Law Foundation. The seminars range
from one hour to multi-day events.  Up-
coming seminar information and registra-
tion forms are posted on the ISB website at:
isb.idaho.gov. To learn more contact Dayna
Ferrero at (208) 334-4500 or dferrero@isb.
idaho.gov. For information around the clock
visit isb.fastcle.com.

Online On-demand Seminars
Pre-recorded seminars are available on de-
mand through our online CLE program.
You can view these seminars at your conve-
nience. To check out the catalog or purchase
a program go to isb.fastcle.com.

Webcast Seminars ‘ '\
Many of our one-to three-hour seminars are ; ’ -

also available to view as a live webcast. Pre-
registration is required. Watch the ISB web-
site and other announcements for upcoming
webcast seminars. To learn more contact
Dayna Ferrero at (208) 334-4500 or dfer-
rero@isb.idaho.gov. For information around
the clock visit isb.fastcle.com.

Recorded Program Rentals
Pre-recorded seminars are also available for
rent in DVD, VCR and audio CD formats.
To visit a listing of the programs available
for rent, go to isb.idaho.gov, or contact Beth
Conner Harasimowicz at (208) 334-4500 or
beconner@isb.idaho.gov.




4 Signs Your Clients
Need Professional Care Management

e Alzheimer’s Diagnosis or Other Chronic Illness
e Stroke, Fall or Acute Health Crisis
* Family Member Stress/Burnout

* Long-Term Care Cost Worries

The
Care Management Team

Nurses & Social Workers When and Where You Need Us
208-344-3993  www.TheCareManagers.com



o
[ISB!

IDAHO STATE BAR

PRESIDENT’S MESSAGE

AND, THANKS...

Molly O’Leary
President, Idaho State Bar
Board of Commissioners

n thinking about this, my last

“President’s Message,” I reflected

over my term on the Board of

Commissioners and, to a larger

extent, on my career in the legal

profession. “Gratitude” seems to
be a recurring theme.

It started with the beginning of my
private practice career, following a
two-year clerkship with former Justice
Gerald Schroeder on the Idaho Supreme
Court. In prepara-
tion for my venture
into private practice,
a colleague of mine
arranged a lunch
date to introduce me
to an acquaintance
of hers who was
in private practice.
In discussing my
pending career plans
with this senior attorney, the subject of
my career as a print journalist before law
school came up. Coincidentally, while
cleaning out a file cabinet at home the
day before, I had come across a file of
correspondence that I had saved over the
course of my journalism career. In that
file was a collection of notes, letters and
Letters to the Editor from readers with
whom an article or column I had written
had resonated. One series of notes was
from a reader who owned a shoe repair
shop with her husband and often tucked
handwritten notes inside my repaired
shoes telling me about a recent story she
had enjoyed.

Upon sharing the story of discovering
that forgotten treasure trove, the senior
attorney scoffed. “Well, don’t plan on
getting any fan mail as an attorney!”

My heart sank to the pit of my stomach.
“What have I gotten myself into?”” I
wondered in abject horror. Had I really
traded a job I loved and the rewarding
connection to others that it brought for
a cold, heartless profession in which
the human dimension was universally
absent? Oh, dear... .
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...[O]ne quickly realizes that our bar is full of professionals
who care about their clients, care about each other and
care about their community.

Sixteen years later, I am happy to
report that clients do care and readily
express their appreciation for a job well
done. No, not everyone is happy. As
attorneys, we often see people at their
worst. And who likes paying money to
fix a problem that wouldn’t exist but for
a stubborn adversary’s pin-headed view
of the world? But a client’s hug at the
end of a contentious business dispute, or
an invitation from clients to drop by and
visit them in their new home following
the resolution of a landlord-tenant mat-
ter have thankfully served to banish my
worst fears embarking upon this career
path. And, yes, I have saved my clients’
notes, t0o.

Maybe the difference between the se-
nior attorney’s experience and mine is the
difference between a transactional versus
a litigation practice. Or, maybe it’s the
difference between an average-Joe client
base and a large corporate client base
where attorney-client interactions are, for
the most part, impersonal. Or maybe it’s
just a reflection of inherently different
personalities. Whatever the cause, I am
grateful that attorney’s experience has
not been my own.

I would be willing to wager that
particular attorney’s view of our profes-
sion is not a universal one. One of the
greatest experiences that comes with
serving on our bar’s Board of Com-
missioners is the opportunity to travel
around the state periodically and meet
with other attorneys. Whether it’s part
of a Resolution Roadshow, at an annual
meeting, or an opportunity to meet with
volunteer bar exam graders, one quickly
realizes that our bar is full of profes-
sionals who care about their clients, care
about each other and care about their

community. And their clients, colleagues
and community care about them. Each
of them, I am confident, has one or more
stories to share about an opportunity to
make a positive difference in a client’s
life and the gratitude those clients have
expressed. Their stories epitomize the
maxim, “Do well by doing good.”

Speaking of gratitude, as a member
of our Bar, I would be remiss in not
expressing my gratitude for the incred-
ible staff we have at the helm of this
ship. From our Executive Director Diane
Minnich and her able Deputy Mahmood
Sheikh, to Bar Counsel Brad Andrews,
Julia Crossland and Caralee Lambert and
Admissions Director Maureen Braley, to
Idaho Volunteer Lawyer Program Direc-
tor Mary Hobson, and Communications
Director Dan Black; to Membership,
Licensing, MCLE and computer system
guru Annette Strauser, not to mention all
of these individuals’ support staff; we
are truly fortunate to have a bar that is
the envy of many of our cohorts around
the country.

Last, but not least, I am grateful for
the opportunity to have served you as
president of our bar. Thank you!

About the Author

Molly O’Leary represents business
and telecommunications clients through-
out Idaho, and is a managing member of
Richardson & O’Leary, PLLC, in Boise
(www.richardsonandoleary.com). In ad-
dition, Ms. O’Leary serves as a commis-
sioner from the Fourth District on the
Idaho State Bar Board of Commissioners,
and on the statewide advisory council for
the Idaho Small Business Development
Center. You can follow her on Twitter: @
BizCounselor.



DISCIPLINE

M. PATRICK DUFFIN
(Resignation in Lieu of Discipline)

On September 27, 2012, the Idaho
Supreme Court issued an Order accepting
the resignation in lieu of discipline of Ida-
ho Falls attorney, M. Patrick Duffin. The
Idaho Supreme Court’s Order followed a
stipulated resolution of a disciplinary pro-
ceeding that related to the following cir-
cumstances.

On July 18, 2012, the Idaho State Bar
filed a formal charge Complaint and also
filed a Petition for Interim Suspension of
License to Practice Law with the Idaho
Supreme Court. On July 30, 2012, the
Idaho Supreme Court entered an Order
granting the petition and placed Mr. Duf-
fin on interim suspension effective July
30, 2012.

The Complaint alleged three counts
of professional misconduct. With re-
spect to Count One, Mr. Duffin admitted
he violated I.R.P.C. 1.2(a), relating to the
scope of representation, 1.3, relating to
promptness, 1.4, relating to communica-
tion with a client, 3.2, relating to expedit-
ing litigation, 3.4(d), relating to discovery
responses, and 8.1(b) and I.B.C.R. 505(e),
relating to the failure to correspond with
Bar Counsel. Count One related to Mr.
Duffin’s representation of a personal inju-
ry client. In that case, Mr. Duffin failed to
submit his client’s response to discovery,
even after being directed to do so by the
Court following a motion to compel. Fol-
lowing that, the defendants filed a motion
for sanctions based upon that failure to
respond to discovery and the Court’s or-
der. Mr. Duffin did not file any response
to that motion or submit any response to
the discovery. He also failed to appear at
the hearing on the motion for sanctions.
When defense counsel then filed an af-
fidavit for attorneys’ fees and costs, Mr.
Duffin did not file an objection to the re-
quested fees and costs or respond to the
affidavit. After a continued failure to
respond to discovery, defendants filed a
second motion for sanctions requesting
the case be dismissed. Mr. Duffin did not
file any response to that second motion for
sanctions. The Court then entered an or-
der dismissing the client’s case with prej-
udice. Finally, Mr. Duffin did not respond
to Bar Counsel during the investigation of
that grievance.

With respect to Count Two, Mr. Duffin
admitted that he violated I.R.P.C. 1.2(a),
relating to the scope of representation,
1.3, relating to diligence, 1.4, relating to

communication, 1.7, relating to a conflict
of interest, 3.2, relating to expediting liti-
gation, and 3.4(d), relating to discovery,
in connection with his representation of
two different clients in two breach of con-
tract cases. In the first case, Mr. Duffin
did not diligently pursue the defense of
the case which eventually resulted in the
denial of a motion to set aside a default
and award of costs and fees. In addition,
Mr. Duffin failed to take diligent action
on appeal, resulting in the dismissal of
the appeal. In the second case, Mr. Duffin
failed to diligently prosecute his client’s
claims which resulted in a dismissal of
his client’s claims and judgment being en-
tered on behalf of the opposing party for
attorneys’ fees. In addition, Mr. Duffin’s
arrangement with these two clients, who
were involved in cases against a common
opponent, resulted in an impermissible
conflict of interest.

With respect to Count Three, Mr.
Duffin admitted that he violated I.R.P.C.
1.2(a), relating to the scope of representa-
tion, 1.3, relating to diligence and 1.4, re-
lating to communication. In that case, the
client hired Mr. Duffin to assist her with
a home loan modification and paid Mr.
Duffin for that representation. Mr. Duffin
failed to take any material action on his
client’s behalf, did not diligently pursue
the representation and failed to communi-
cate with his client. Mr. Duffin did refund
all fees paid to the client.

The Idaho Supreme Court entered an
Order accepting Mr. Duffin’s resignation
effective September 27, 2012. By the
terms of the Order, Mr. Duffin may not
make application for admission to the
Idaho State Bar sooner than five years
from the date of his resignation. If he
does make such application for admis-
sion, he will be required to comply with
the bar admission requirements in Section
II of the Idaho Bar Commission Rules and
shall have the burden of overcoming the
rebuttable presumption of “unfitness to
practice law.”

By the terms of the Idaho Supreme
Court’s Order, Mr. Duffin’s name was
stricken from the records of the Idaho Su-
preme Court and his right to practice law
before the courts in the State of Idaho was
terminated on September 27, 2012.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

MICHAEL J. MCDONAGH
(Resignation in Lieu of Discipline)

On October 31, 2012, the Idaho Su-
preme Court entered an Order accepting
the resignation in lieu of discipline of Boi-
se attorney, Michael J. McDonagh. The
Idaho Supreme Court’s Order followed
a stipulated resolution of a disciplinary
proceeding that resulted from two griev-
ances.

The first grievance, filed by the Idaho
State Bar, related to Mr. McDonagh’s
criminal charges in Ada County. On
May 16, 2011, Mr. McDonagh issued
a $10,000 paycheck to himself from his
former employer and deposited the funds
into his checking account. On February
15,2012, he pleaded guilty to forgery. On
June 20, 2012, the district court withheld
judgment and placed Mr. McDonagh on a
five-year probation. He has paid full resti-
tution to the victims in that case. Mr. Mc-
Donagh admitted that his conduct in that
matter violated I.R.P.C. 8.4(b) and (c) and
L.B.C.R. 505(b).

The second grievance was filed by
Mr. McDonagh’s former client, H.C. In
December 2009, H.C. retained Mr. Mc-
Donagh to collect funds owed by a third
party for construction work. Mr. Mc-
Donagh sent a demand letter but did not
complete any further work. Between
April 2010 and June 2011, he failed to
provide correct information to H.C. about
the status of his case. After H.C. termi-
nated the representation, Mr. McDonagh
failed to return any portion of the $2,500
retainer fee. Mr. McDonagh admitted that
his conduct in that matter violated I.R.P.C.
1.2(a), 1.3, 1.4, 1.16(d) and 8.4(c).

The Idaho Supreme Court accepted
Mr. McDonagh’s resignation effective
October 31, 2012. By the terms of the
Order, Mr. McDonagh may not make ap-
plication for admission to the Idaho State
Bar sooner than five years from the date
of his resignation. If he does make such
application for admission, he will be re-
quired to comply with all bar admission
requirements found in Section II of the
Idaho Bar Commission Rules and shall
have the burden of overcoming the rebut-
table presumption of “unfitness to practice
law.”

By the terms of the Idaho Supreme
Court’s Order, Mr. McDonagh’s name
was stricken from the records of the Idaho
Supreme Court and his right to practice
law before the courts in the State of Idaho
was terminated on October 31, 2012.
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DISCIPLINE

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

BENSON BARRERA
(Withheld Suspension)

On November 13, 2012, the Idaho Su-
preme Court issued a Disciplinary Order
suspending Nampa attorney Benson Bar-
rera from the practice of law for a period
of one year with the entire year withheld
and placing him on a two year disciplin-
ary probation.

The Idaho Supreme Court found that
Mr. Barrera violated Idaho Bar Commis-
sion Rule 505(b) [Conviction of a seri-
ous crime]. The Idaho Supreme Court’s
Disciplinary Order followed a stipulated
resolution of an Idaho State Bar disciplin-
ary proceeding and related to the follow-
ing circumstances.

In February 2011, Mr. Barrera was
charged with felony aggravated assault.
The charge stemmed from an incident in
which Mr. Barrera head-butted another
man in a public venue. Mr. Barrera de-
scribed it as a bar fight with a former girl-
friend’s ex-husband. In October 2011, the
jury found Mr. Barrera guilty of felony ag-
gravated assault. In December 2011, Mr.
Barrera was sentenced to 60 days in jail
with the possibility of early release and a
five-year probation including terms that
he complete a substance abuse evaluation
and 200 hours of community service. Mr.
Barrera was released from custody early
after serving 37 days. In January 2012,
Mr. Barrera appealed his conviction.

The Disciplinary Order provides that
Mr. Barrera’s one-year suspension is with-
held subject to the terms and conditions
of a two-year probation, which include:
avoidance of any alcohol or drug-related
criminal acts, or alcohol or drug-related
traffic violations; a program of random
urinalysis; that he comply with the terms
of his criminal probation; and if Mr. Bar-
rera admits or is found to have violated
any of the Idaho Rules of Professional
Conduct for which a public sanction is
imposed for any conduct during the pe-
riod of probation, regardless whether the
admission or determination occurs after
the expiration of the probationary period,
the entire withheld suspension shall be
imposed.

The withheld suspension does not lim-
it Mr. Barrera’s eligibility to practice law.
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Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

CHERI K. GOCHBERG
(Resignation in Lieu of Discipline)

On November 20, 2012, the Idaho Su-
preme Court entered an Order Granting
Stipulation to Resign in Lieu of Disciplin-
ary Proceedings with respect to Utah and
Idaho attorney Cheri K. Gochberg.

The Idaho Supreme Court Order fol-
lowed the parties’ stipulation to permit
a resignation in lieu of disciplinary pro-
ceedings in an Idaho State Bar reciprocal
disciplinary proceeding. Ms. Gochberg
was previously admitted to the practice of
law in Utah. Ms. Gochberg was admit-
ted to the practice of law in Idaho in April
2004, but had been an inactive member in
Idaho since March 2008. Ms. Gochberg
resigned in lieu of discipline from the
practice of law in Utah following two fel-
ony convictions of driving under the influ-
ence of alcohol or drugs, one related to a
September 2010 incident and one related
to a February 2011 incident. She was sen-
tenced in both cases in 2011. In the Utah
proceedings, Ms. Gochberg admitted vio-
lating Utah Rules of Professional Conduct
8.4(b) (commission of a criminal act that
reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in
other respects) and 8.4(a) (misconduct).

The Idaho Supreme Court accepted
Ms. Gochberg’s resignation effective
March 28, 2012. By the terms of the Or-
der, Ms. Gochberg may not make applica-
tion for admission to the Idaho State Bar
sooner than five years from the date of her
resignation. If she does make such appli-
cation for admission, she will be required
to comply with all bar admission require-
ments found in Section II of the Idaho
Bar Commission Rules and shall have the
burden of overcoming the rebuttable pre-
sumption of “unfitness to practice law.”

By the terms of the Idaho Supreme
Court’s Order, Ms. Gochberg’s name was
stricken from the records of the Idaho Su-
preme Court and her right to practice law
before the courts in the State of Idaho was
terminated on March 28, 2012.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

CRAIG R. JORGENSEN
(Suspension)

On October 31, 2012, the Idaho Su-
preme Court issued a Disciplinary Order
suspending Pocatello attorney Craig R.
Jorgensen from the practice of law for a
period of two (2) years, with all but four
(4) months of such suspension withheld.
The Idaho Supreme Court found that Mr.
Jorgensen violated Idaho Rules of Profes-
sional Conduct 1.2(a) (failure to abide
by client objectives), 1.3 (failure to act
with reasonable diligence), 1.4 (failure
to reasonably communicate with client),
1.15(b) (withdrawal of fees from cli-
ent trust account only as fees are earned
or expenses incurred), 1.16(a) (failure
to withdraw from representation upon
discharge), 1.16(d) (failure to return un-
earned fees and client file upon termina-
tion), and 8.4(d) (conduct prejudicial to
the administration of justice).

The Idaho Supreme Court’s Disci-
plinary Order followed Findings of Fact,
Conclusions of Law and Recommenda-
tion issued by a Hearing Committee of the
Professional Conduct Board on Septem-
ber 24, 2012. A hearing before that Com-
mittee was conducted on August 28, 2012
to determine the appropriate sanction.
The parties had entered into a Stipulation
of Facts prior to the hearing in which Mr.
Jorgensen admitted to violating the Idaho
Rules of Professional Conduct referenced
above.

The formal charge Complaint filed
against Mr. Jorgensen by the Idaho State
Bar on September 1, 2011, stemmed
from his representation of A.M. in a fed-
eral court case in which A.M. sued her
employer, 23 employees, and numerous
other defendants for sexual harassment
and discrimination, retaliation, and defa-
mation. A.M. originally filed the lawsuit
pro se on February 10,2010. On June 23,
2010, certain defendants filed a Motion
to Dismiss the defamation claim. A.M.’s
response was due by July 19, 2010. On
June 25, 2010, A.M. retained Mr. Jor-
gensen to represent her in the case and
to respond to the motion. She paid him a
$22,500 retainer to be charged at a $210
hourly rate. Mr. Jorgensen deposited the
funds into his trust account on or about
June 25, 2010. On June 30, 2010, Mr. Jor-
gensen filed a Notice of Appearance, but
failed to ever file any other documents in
the case, including A.M.’s response to the
Motion to Dismiss. On July 28, 2010, the
Court granted the Motion to Dismiss with
prejudice based on A.M.’s failure to file a



DISCIPLINE

response to the motion. Mr. Jorgensen did
not inform his client about the dismissal.
Mr. Jorgensen also failed to inform A.M.
about the dismissal and/or status of her
case throughout the remainder of 2010.

In January 2011, A.M. notified Mr.
Jorgensen that his representation was ter-
minated and specified the attorneys she
hired in substitution. Those attorneys
also notified Mr. Jorgensen that they were
taking over the case and requested that he
return A.M.’s file and retainer. Mr. Jor-
gensen failed to withdraw from the repre-
sentation until August 2011 and failed to
return A.M.’s file or retainer.

With respect to A.M.’s $22,500 retain-
er, although initially deposited into Mr.
Jorgensen’s trust account, he acknowl-
edged that he did not earn the fee and did
not maintain those funds in his trust ac-
count. Rather, he made draws on those
funds for purposes unrelated to A.M.’s
case. After A.M. filed a Client Assistance
Fund claim against Mr. Jorgensen, he re-
funded her retainer on August 29, 2011.

In October 2012, he paid A.M. interest on
the retainer from the date she paid it, June
25, 2010, to the date he refunded it, Au-
gust 29, 2011.

The Disciplinary Order also provided
that following the four (4) month period
of imposed suspension and reinstatement,
if any, Mr. Jorgensen will serve a three
(3) year period of probation on specified
terms and conditions that include: report-
ing to a supervising attorney approved by
Bar Counsel on a not less than monthly
basis regarding the representation of his
clients to assure that he is acting with
reasonable diligence in representing his
clients and keeping them reasonably in-
formed about the status of their matters;
certifying to Bar Counsel under oath on
a monthly basis that he is acting with rea-
sonable diligence in representing his cli-
ents and keeping them informed about the
status of their matters; entering into fee
agreements which are all in writing and
none of which may be on a “fixed fee/
earned on receipt” basis; providing to Bar

Counsel’s Office a monthly written report
or summary regarding his trust account;
and obtaining and maintaining during the
period of probation errors and omissions
legal malpractice insurance coverage in
a form acceptable to Bar Counsel. The
Disciplinary Order further provided that
if Mr. Jorgensen is found to have violated
any of these conditions of probation then
the entire withheld suspension shall be
automatically and immediately imposed.

The Idaho Supreme Court also or-
dered that as a condition of reinstatement,
Mr. Jorgensen must show that he has
fully complied with the requirements of
I.B.C.R. 517 (a)(d) and otherwise satis-
fied all requirements of I.B.C.R. 518(b),
and must reimburse the Idaho State Bar
for all costs associated with this disci-
plinary proceeding pursuant to .B.C.R.
506().

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, ID 83701, (208)
334-4500.

Scams still targeting

attorneys

Reports of attorneys falling victim to
a serious fraud continue to be reported
in Idaho and across the nation. There
are various methods being used to steal
from attorneys, but most have to do with
asking the lawyer to take a large retainer
or collect some overdue compensation,
(which is in the form of a bogus check).
Then, the so-called client asks for the
balance minus attorney’s fees. Attorneys
are asked to exercise care when dealing
with clients they don’t know or have just
proposed a business arrangement through
email. Before refunding money, contact
your bank and make certain that the
client’s check has cleared.

Animal Law Section

begins its work

A new practice section has taken its
place among the pantheon of Idaho State
Bar Sections. Late last year the ISB Board
of Commissioners approved a petition to
form the Animal Law Section, which met
for the first time on Friday, Nov. 30, 2012
in Boise.

The Section elected officers, desig-
nated a bylaws committee, set dues lev-
els and established a plan for member-
ship recruitment. Twenty five other states,

including neighboring Washington and
Oregon, have Animal Law Sections. The
reasons for an Animal Law Section in Ida-
ho were laid out in an article in the August
issue of The Advocate written by Adam
P. Karp. He wrote that “the old ways of
thinking about animals may have served
Americans well, but the changing demo-
graphics of society, in which animals be-
come part of the family... warrants a new
approach.”

He teaches animal law at the Univer-
sity of Washington and Seattle University
and has received the ABA’s Excellence in
the Advancement of Animal Law award.

Concordia University School
of Law celebrates National

Pro Bono Week

Concordia University School of Law
took part in the annual national pro bono
celebration Oct. 21-27, sponsored by the
American Bar Association.

Typically, about 70 percent of national
pro bono celebration events involve vol-
unteer training or direct service to clients.
Fundraisers, award ceremonies and other
celebration activities also underscore the
need for and contributions of lawyers who
volunteer their services for clients in pov-
erty. During the week, Concordia students
bagged about 200 sacks of food for the
Backpack Project at the Idaho Foodbank.

They also picked up trash along several
miles of the Greenbelt.

The school also hosted a CLE about
integrating pro bono into one’s practice.
The discussion was moderated by the Ada
County Magistrate Judge Russell Com-
stock. Panelists included Joanne Kibo-
deaux of Kibodeaux Law Office, William
Wardwell of Varin Wardwell Thomas,
LLC, John Gannon of John Gannon Law
Offices and Angie Levesque of Levesque
Law, PLLC.

Kids’ Chance scholarship

The Kids’ Chance, Inc. scholarship
was the brainchild of Boise attorney Jack
Barrett, who is now deceased. It has been
wholeheartedly adopted by the Idaho
Workers” Compensation Section which is
comprised of both claimant and defense
counsel. The nonprofit corporation was
established in March 2012 and is current-
ly attempting to raise $25,000 by March
2013. The Workers’ Compensation Sec-
tion has pledged $1,000.

Kids’ Chance, Inc. is a nonprofit cor-
poration with a goal of raising funds to
provide scholarships to college age stu-
dents whose parent(s) have been declared
permanently disabled by the Industrial
Commission. Any contribution is tax de-
ductible. Make checks payable to Kids’
Chance, Inc. and mail to 1495 East 17th
Street, Idaho Falls, Idaho 83404.
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2012 ResoLuTIiONS RESULTS

Diane K. Minnich
Executive Director, Idaho State Bar

wo resolutions were presented
to the membership through
the 2012 resolution process.
One resolution was approved
by the membership, the other
was not approved. The voting
totals were the highest since 2005, 24%
of members eligible to vote cast their
vote. Attendance at the resolution meet-
ings was higher than the last two years
but consistent with
2007 and 2008.
Resolution 12-1
Amendments to
IBCR 227 Pro Hac
Vice Admission was
presented by the ISB
Board of Commis-
sioners, the Idaho

Board of Directors and the Idaho Volun-
teer Lawyers Program Policy Council.
The resolution proposed that the mem-
bers of the Idaho State Bar recommend to
the Idaho Supreme Court that Idaho Bar
Commission Rule 227 be amended to in-
crease the pro hac vice fee and direct the
increased portion of that fee to the Idaho
Law Foundation to support its pro bono
program. The resolution passed with 84%
of the vote in favor of the resolution.
Resolution 12 -2 Amendments to
IBCR Section IV Mandatory Continu-
ing Legal Education was presented by
the ISB Board of Commissioners. The
resolution proposed that members of the
Idaho State Bar recommend to the Idaho
Supreme Court that IBCR Section IV
MCLE be amended. The amendments
included procedural changes to update
the credit approval process, allow credit

in Idaho but practicing in another state to
only comply with MCLE requirements in
their principal state and updated the stan-
dards for accrediting programs. The rule
also proposed to raise the 3-year MCLE
credit requirement to from 30 to 36 gen-
eral credits and ethics from 2 to 4 credits.
This resolution was defeated with 52%
voting against the resolution.

The changes proposed to IBCR 227
will be submitted to the Idaho Supreme
Court for its consideration.

We thank those of you who attended
the resolution meetings. The Board of
Commissioners and bar staff appreci-
ate the opportunity to meet with bar
members throughout the state, to honor
colleagues for their service and profes-
sionalism, and to receive updates about
the programs and activities of the District
Bar Associations.

Law Foundation for legal writing, allow lawyers licensed Happy New Year!
2012 Resolution Results
District | 1¢t 2nd 3 4t 5th 6M 7 OSA* | Totals
Members eligible to vote 436 | 222 249 | 2,044 | 311 218 | 395 [1,077 | 4,952
Percentage of total membership 9% 4% 5% |41% |6% 4% 8% 22% | 100%
Members voting 107 79 71 533 90 99 139 |56 1,174
Percentage of members voting 25% |36% |29% |26% |29% |45% |35% |5% 24%
Number in attendance 38 35 40 79 45 51 69 1 358
Percentage in attendance 9% 16% | 16% |4% 14% |23% |17% |0% 7%

12-1 Pro Hac Vice Fees

12-2 MCLE Rules

For | 89 63 55 441 83 92 112 |46 981 84%
Against | 17 15 15 88 7 7 27 10 186 16%
Total | 106 | 78 70 529 |90 99 139 |56 1,167

For | 49 38 29 237 |45 52 70 40 560 48%
Against | 56 41 42 291 44 47 69 14 604 52%
Total | 105 | 79 71 528 89 99 139 |54 1,164

*Out of State Active
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DiversiTy SEcTION CHAIR’S WELCOME MESSAGE

Kinzo Mihara

reetings from the Idaho
State Bar Diversity Section.
The Diversity Section is
pleased to co-sponsor this
issue of The Advocate with
the Idaho Women Lawyers.
The members of both Sections have
authored a number of interesting and
informative articles, which I hope you
have a chance to review and reflect on.

The Diversity Section was created
to foster diversity within the Idaho State
Bar and judiciary and to promote the
Bar’s professional development to serve
the interests of a diverse public.

One of the ways we attempt to
accomplish our mission is to dispel
the common misconception that
the Diversity Section is here solely
to promote racial diversity in our
profession. While it is important that
we give people of all races, colors, and
nationalities opportunities to participate
in our profession, diversity is an idea
that is much broader. Diversity is the
collective experience that we all, as
individuals, regardless of race, color,
creed, religious affiliation, gender, sexual
preference, etc., bring to bear to serve our
clients.

The Section’s mission underscores
that despite the differences we may
have, it is imperative we recognize
the importance of allowing everyone
an opportunity to express their ideas
in a respectful, non-hostile manner —
even if we do not necessarily agree
with the message they are attempting
to convey. Essentially, this can all be
boiled down into the idea of the peaceful
and respectful exchange of divergent
viewpoints.

I was reminded of the idea of
peaceful and respectful exchange of
ideas while reading Mr. Bruce Skaug’s
recent article in The Advocate, “Abraham
Lincoln: Tyrant?” Growing up and
continuing into adulthood, I formed an
idea regarding Mr. Lincoln as being
a lawyer seldom equaled, a president
with a stalwart resolve who personally
sacrificed his own interests in order to
save the Union, and a man who stood up
to and destroyed the unjust institution
of slavery. Mr. Skaug’s article was
especially interesting to me as, like Mr.
Skaug, I visited many of the eastern
battlefields of the Civil War and enjoy
studying its history and characters. Mr.
Skaug’s article paints a different picture
of President Lincoln and gave me
food for thought. It was the well cited,
articulate expression of ideas that made
me reflect upon the thoughts conveyed.
I want to thank Mr. Skaug for publicly
sharing his personal family experience
through his article.

The Diversity Section is one of, if
not the smallest, section in the ISB. That
being said, my time with the Diversity
Section has been one of the most
rewarding and satisfying experiences |
have had in my professional career as a
lawyer. I am constantly reminded of the
rich cross-section of experiences that
bring us together as a profession as well
as the society we serve.

During this past year, the Diversity
Section has sponsored various events
and CLEs. I was proud to be present this
year at the ISB Annual Meeting when the
Diversity Section sponsored a breakfast
and presented State Senator Nicole
LeFavour with the Section’s highest
honor. Senator LeFavour embodies
the values that the Section holds dear:

continuing to stand tall and advocate and
communicate messages and ideas in the
face of sometimes hostile opposition.
The Section also put on several CLEs,
including a recent screening of “The
Color of Conscience” in conjunction
with an esteemed group of discussion
panelists. I want to take this opportunity
to thank all of the folks whose hard
work went into making that program a
resounding success.

We invite all members of the Bar to
join our Section membership. I hope that
you find the articles as informative and
interesting as we do. Even if you take
issue with the ideas being expressed, take
a minute to think about the issue from
another point of view. Who knows: the
other person just might have a point.

I want to close by also thanking the
Idaho Women Lawyers for co-sponsoring
this edition of The Advocate.

About the Author
Kinzo Mihara is an attorney practic-
ing at the firm of Howard Funke & Asso-
ciates, P.C. in Coeur d’Alene, Idaho. Mr.
Miharas practice is almost exclusively
focused on federal Indian law issues, but
also includes a small, active practice in
the areas of insurance law and probate
and estate planning matters. Mr. Mihara
also serves on the boards of the Inter-
mountain Fair Housing Council and the
John P. Grey Bench Bar Forum. Kinzo and
his wife, Hannah, are
the proud parents of
a healthy and ac-
tive baby daughter,
Lillian. In the small
amount of spare time
he has, Mr. Mihara
enjoys participating
in a wide variety of
outdoor activities.

Chairperson

Kinzo Mihara

Howard Funke & Associates, PC
PO Box 969

Coeur d’Alene, ID 83816-0969
Telephone: (208) 667-5486
Email: kmihara@indian-law.org

Diversity Section
Vice Chairperson

Jana Gomez

Ada County Prosecutor’s Office
200 W. Front Street, Rm. 3191
Boise, ID 83702

Telephone: (208) 287-7700
Email: jgomez@adaweb.net

Secretary/Treasurer

Amy Cunningham

DisAbility Rights Idaho

1246 Yellowstone Avenue, Ste. A3
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Telephone: (208) 232-0922

Email: amy@disabilityrightsidaho.org

The Advocate * January 2013 15



DiversiTy: Is it MorRe THAN JusT RACE AND GENDER?

Amy Cunningham

Over the years, we have heard a great
deal about racial and gender diversity
through programs like affirmative action
and women’s liberation. But, have you
heard of disability diversity? On July 26,
1990, President Bush signed into law the
world’s first comprehensive civil rights
law for people with disabilities — the
Americans with Disabilities Act, other-
wise known as the ADA.! On that day,
the president directed: “Let the shameful
walls of exclusion finally come tumbling
down.” Since then, the legal community
has been involved in promoting disability
diversity through representation of indi-
viduals with disabilities with claims of
discrimination under the ADA and policy
declarations of the importance of disabil-
ity diversity. Nevertheless, due to the
number of individuals with disabilities,
the legal community must do more.

The numbers

According to the U.S. Census Bu-
reau, in 2010 approximately 56.7 million
Americans who did not live in institu-
tions had a disability.* Individuals with
disabilities bring “unique sets of skills to
the workplace, enhancing the strength and
diversity of the U.S. labor market.” This
group represents “more than $200 billion
in discretionary spending and spurring
technological innovation and entrepre-
neurship.”> However, the number of in-
dividuals with disabilities employed in
the legal profession is underrepresented
compared to non-disabled individuals.®
A 2011 American Bar Association (ABA)
member survey showed that only 4.56%
of its members responded as having a
disability.” The Bureau of Labor Statis-
tics reported that, “for the third quarter of
2011, 2.6% of persons employed in the
legal profession . . . had a disability.”® As
of 2009, “only 3 of 54 American jurisdic-
tions that license attorneys collected in-
formation on lawyers with disabilities.””

The guidance

In 2008, the ABA adopted an associa-
tion goal, entitled Goal 111, with the objec-
tive to “eliminate bias and enhance diver-
sity.”'® The ABA has had a long stand-
ing concern “that a judiciary that is not
representative of the diverse community
it serves runs the risk of losing its legiti-
macy in the eyes of the very people who
seek redress in the courts.”" In 2011, the
ABA re-named its Goal III sub-committee
to the Commission on Disability Rights
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As of 2009, “only 3 of 54 American
Jurisdictions that license attorneys
collected information on
lawyers with disabilities.™

(CDR).”> The CDR has a two-prong mis-
sion: “to promote the ABA’s commitment
to justice and the rule of law for persons
with mental, physical, and sensory dis-
abilities and their full and equal participa-
tion in the legal profession.”'?

Additionally, at the 2012 Annual Meet-
ing for the Conference of Chief Justices,
the Professionalism and Competence of
the Bar Committee adopted Resolution 13
in support of disability diversity in the le-
gal profession.'* Resolution 13 reads:

WHEREAS, the courts have an im-
portant responsibility to set an ex-
ample for the legal system and the
public concerning (1) eradication of
bias, prejudice, stereotypes, stigma,
and discrimination against persons
with disabilities, and (2) fostering
and advancing their right to equal
employment opportunities within
the judicial system; and

WHEREAS, the court system
should be representative of the di-
verse community that it serves;

NOW, THEREFORE, BE IT RE-
SOLVED that the Conference of
Chief Justices encourages its mem-
bers to:

1. Urge the state judiciaries to work
actively to foster a diverse work-
force that includes qualified persons
with disabilities;

2. Urge the state judiciaries and in-
dividual judges to work actively to
advance the employment of quali-
fied persons with disabilities in the
judicial system; and

3. Encourage the state judiciaries
to conduct educational disability
awareness programs that focus on
the abilities of persons with disabili-
ties, rather than their impairments.

The action
While much has been done to provide
guidance, we can do more to promote dis-

ability diversity. As members of the legal
profession in Idaho, we represent clients,
are officers of the legal system, and are
public citizens with special responsibili-
ties for the quality of justice.’S We are
instructed that we “should devote profes-
sional time and resources and use civic in-
fluence to ensure equal access to our sys-
tem of justice for all those who because of
economic or social barriers cannot afford
to secure adequate legal counsel.”’® The
Idaho State Bar has recognized this obli-
gation through the creation of the Diver-
sity Section.

With a challenge to ensure justice for
all and a large population with needs to
be met, the question becomes, how do we
accomplish disability diversity in our in-
dividual practices and for our clients? I
suggest a three-fold approach: (1) com-
mitment through policy and practice, (2)
review of our facilities, services; and (3)
pursuit of disability discrimination cases
under the ADA and the Americans with
Disabilities Amendments Act (ADAAA).

We can show a commitment to in-
creasing disability diversity in the legal
profession through the creation of Di-
versity Plans within our own entities. In
2010-2011, the ABA created a Diversity
Plan to “ensure full and equal participa-
tion in the Association by all eligible
persons (including attorneys and law stu-
dents) and the elimination of bias in the
ABA . . . including the provision of ac-
commodations to persons with disabilities

. .17 The ABA Diversity Plan includes
such challenges as requiring diversity as
an emphasis in all leadership nomina-
tion processes and among nomination
decision-makers;'® emphasizing diversity
in leadership training and development
courses;'? and promoting diversity in CLE
and other programming.”® We can use
the ABA Diversity Plan as a model in our
practices.

Second, we can review our obliga-
tions under Title III of the ADA, regard-



ing our physical locations and our mar-
keting materials to ensure equal access
to our services and barrier-free facilities.
The U.S. Department of Justice has cre-
ated a simple and useful guide to assist
in this endeavor: ADA Update: A Primer
for Small Business.?’ The Primer covers
general non-discrimination requirements
such as policies and procedures, com-
municating with customers and making
the building environment accessible. For
example, what are our responsibilities if
an individual who is deaf comes to our
door? Under the ADA, we are required to
provide auxiliary aids or services neces-
sary to ensure effective communication.??
Generally, the ADA requires attorneys to
provide and pay for qualified sign lan-
guage interpreters for deaf clients when
necessary to provide effective commu-
nication and when the client or potential
client asks for a sign language interpret-
er.? If an attorney were to refuse to serve
someone solely because the individual is
deaf, that would be unlawful discrimina-
tion under the ADA. Under some circum-
stances, the courts are required to provide
and pay for sign language interpreters to
parties and witnesses who are deaf during
court proceedings.?* In Idaho, interpreters
may be appointed in civil, criminal, do-
mestic relations, juvenile, traffic, or other
in-court proceedings.?

Another area of potential review is the
accessibility of the law firm’s website.
Today, an attorney’s website is often the
first encounter a potential client has with
his/her business. By ensuring website ac-
cessibility to persons with various disabil-
ities, we can avoid potential complaints
and prevent the loss of potential clients
because of an inaccessible or unwelcom-
ing website.”® The ABA offers multiple
resources, information, and Power Point
presentations on making websites acces-
sible to individuals with disabilities at its
Legal Technology Resource Center.?’

Finally, while the ADA opened the
doors for many individuals with disabili-
ties, pursing litigation became frustrating
as courts focused on whether the plaintiff
had a disability or was a qualified individ-
ual under the Act and thus never reached
the question of discrimination. However,
in 2008, the Americans with Disabilities
Amendments Act (ADAAA)® passed
specifically to reject previous Supreme
Court decisions and Equal Employment
Opportunity Commission (EEOC) regu-
lations “to make it easier for people with
disabilities to obtain protection under
the ADA.”® In the ADAAA, Congress
made it clear that the focus of the law is

on the alleged discriminatory acts, not
on proof of disability. The ADAAA spe-
cifically overruled the United States Su-
preme Court rulings in Sutton v. United
Airlines,* and Toyota Motor Mfg. of Ken-
tucky v. Williams.?' The decision in Sutton
had narrowed the definition of disability
and the decision in 7oyota addressed the
application of the terms “substantially
limits” and “major life activities.” The
ADAAA became effective January 1,
2009. The EEOC issued new regulations
which became effective March 25, 2011.3

Further, the ADAAA substantially
changed a discrimination claim on the
basis that an individual is “regarded as”
an individual with a disability. Under the
ADAAA, a plaintiff only need show proof
of an impairment, actual or perceived, not
that the impairment is limiting in any
way.** However, the impairment cannot
be transitory and minor, i.e., a common
cold** Finally, a “regarded as” claim
will support any conduct that violates the
ADA except for a failure-to-accommo-
date claim.%

In conclusion, disability diversity has
come a long way; however, we can do
more. More than 56.7 million Americans
with disabilities is a significant number.
Let’s do our best to ensure that each of
these Americans who are our veterans,
our family, and our friends have an equal
opportunity to fully access American life
so the “shameful walls of exclusion” will
crumble.
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“THE JOKE’s oN Us”’;

PAusING TO REFLECT

ON THE 50™ ANNIVERSARY OF GIDEON v. WAINWRIGHT
1

Ritchie Eppink

Shortly before lunch 50 years ago,
on January 15, 1963, Chief Justice Earl
Warren called up case number 155, then
known as Gideon v. Cochran, and rec-
ognized the accomplished D.C. lawyer
Abe Fortas to begin his argument at the
podium.! The Supreme Court had ap-
pointed Fortas (who would ascend to the
Supreme Court bench two years later)
to represent the prisoner and convicted
felon who had sent the Court a handwrit-
ten petition for a writ of certiorari.> The
only question for the Court was whether
to overrule long-established precedent: its
1942 holding in Betts v. Brady® that state
courts had no federal constitutional obli-
gation to appoint counsel for people ac-
cused of a felony but too poor to hire an
attorney. Two months after argument, on
March 18, 1963, the Court announced its
decision that “lawyers in criminal courts
are necessities, not luxuries.” Ever since,
each state has been on notice that the U.S.
Constitution requires a statewide system
for ensuring that all criminal defendants,
even the poor ones, have a lawyer to as-
sist them. Without a working system, our
“noble ideal” of “fair trials before impar-
tial tribunals in which every defendant
stands equal before the law,” as the unani-
mous Supreme Court said, is instead an
impossible promise.’

The status quo in Idaho:
Underfunded, inconsistent, and
unconstitutional indigent defense

Gideon himself was kept locked up
in the Raiford State Prison for the whole
duration of his U.S. Supreme Court ap-
peal. It was not until two years after his
1961 conviction for breaking and entering
a pool hall that he got a new trial. After
the second trial on August 5, 1963, repre-
sented by an able lawyer this time,® it took
the jury only an hour to acquit.” When
a state’s indigent defense system is not
working, there is more at stake than an
abstract ideal, or a risk management con-
cern about exposing the county treasury
to liability. Rather, as Clarence Gideon’s
plight reminds us, human dreams and lib-
erty are on the line.

Recently, Idaho’s governor-appointed
Criminal Justice Commission authorized
the National Legal Aid and Defender As-
sociation (NLADA) to evaluate trial-level
public defender services in our state. The
results were clear and grim: the study
found that the State of Idaho fails to pro-
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Ever since, each state has been on notice
that the U.S. Constitution requires a statewide
system for ensuring that all criminal defendants, even
the poor ones, have a lawyer to assist them.

vide the level of representation required
by the Constitution.® In excruciating de-
tail of more than 100 pages, the report
itemizes glaring deficiencies in Idaho’s
system, taking in turn the excessive
workloads that Idaho’s public defenders
struggle under, the cattle-call proceedings
in magistrate courts where defendants are
pressured to “work out a deal” before get-
ting appointed counsel, and the pervasive
lack of training and supervision for public
defense attorneys throughout the state. In
other words, Idaho’s public defenders are
not bad lawyers — they’ve simply been
given the impossible task of representing
too many clients with too few resources.

Although the additional cost to all of
us of resulting post-conviction reversals
may alone be compelling enough to de-
mand an overhaul, the experiences of Ida-
hoans across our state reveal the system’s
devastating human consequences. One
citizen wrote:

“My public defender does not like me be-
cause I’m deaf; at one point he started [to]
swing his hand back and forth in front of
my face (as if slapping my face) telling
me to shut up because I would not take a
plea deal.”

His report came in a letter from Pay-
ette, [daho. A man in Rexburg reported:

“For 10 months I have not had any prepa-
ration or actions taken on my case except
continuations.”

He wrote from the Madison County
jail. A prisoner in the Ada County jail
gave this report:

“He told me that my witnesses were not
being cooperative and that I was going
to trial by myself. I weighed my options
and decided to plead guilty. I called my
wife and found out that my witnesses
were called by my attorney and told not to
come to court the following day. My pub-
lic defender withheld information from
me. He did not let me know that I had

witnesses in my defense, which persuaded
me to plead guilty. I was basically misled
into pleading guilty.”

A disturbing number of prisoner let-
ters contain reports like these:

“[My public defender] coerced me into
pleading guilty by stating that because
I’m black and the alleged victim is white,
I needed to plead guilty and take a deal
because here in Idaho nobody would be-
lieve me.”

“At my hearing, [my public defender]
made the statement to me that I was not
going to win my case because I was ‘just
another f[--lkin Mexican walking in
Northern Idaho.””

Unfortunately, in Idaho there is no way
to comprehensively treat these symptoms.
At present, aside from providing a statu-
tory basis!® for appointment of counsel
for the indigent, the State of Idaho has not
taken responsibility for complying with
Gideon v. Wainwright at the trial level.
Instead, it has for decades relied entirely
on the counties to develop 44 of their own
systems for assuring that indigent accused
are receiving meaningful assistance of
counsel. This county-by-county approach
has failed. As the NLADA Report ex-
plains, “[b]y delegating to each county the
responsibility to provide counsel at the tri-
al level without any state funding or over-
sight, Idaho has sewn a patchwork quilt
of underfunded, inconsistent systems that
vary greatly in defining who qualifies for
services and in the level of competency of
the services rendered.”!!

2013 is the year to fix
our broken system

Providently, the three 50-year anniver-
saries of Gideon during 2013 — the Janu-
ary 15 oral argument, the March 18 deci-
sion, and the August 5 acquittal achieved
by appointed counsel — could mark
milestones for overdue reform to Idaho’s
public defense system. The Idaho Crimi-



nal Justice Commission recently voted to
recommend changes to Idaho’s appointed
counsel statutes and the creation of a com-
mittee within the Idaho legislature to de-
velop a proposal for system-wide reform.
The state’s move to look seriously at re-
form follows our neighbors — Oregon,
Washington, Nevada, Montana, and Wyo-
ming — which have already implemented
state-level oversight mechanisms.'? If an
Idaho legislative committee takes this is-
sue up during 2013, it will be considering
it at the same time that litigation aimed at
ending constitutionally inadequate pub-
lic defense systems proceeds ominously
through the courts in other states.'?

In addition to state-level attention to
these problems, the Commissioners in
Canyon County, where the NLADA Re-
port noted a “continuing devolution” of
the right to counsel in the face of “the
move to place cost concerns above con-
stitutional due process,”™* recently had
the courage to candidly admit their own
“grave concerns” about the indigent de-
fense system there.'* The Canyon County
Commissioners also questioned “the very
constitutionality of the State of Idaho del-
egating its responsibility — by unfunded
mandate — to the counties . . . .”"® Ac-
cordingly, Canyon County has already be-
gun exploring the development of a model
system of public defense, with the goal of
implementing it by 2014.

Canyon County has a wealth of na-
tional research and standards to guide it.
In particular, the Commissioners have
expressed interest in building the frame-
work of their model system from the 7en
Principles of a Public Defense Delivery
System, the widely recognized indigent
defense fundamentals developed by the
American Bar Association.'” Those prin-
ciples identify the practical necessities for
a constitutional delivery system: work-
load limits, prompt assignment of coun-
sel, adequate confidential client meeting
space, continuous representation by the
same attorney throughout each case, min-
imum attorney qualifications, adequate
training and supervision, regular quality
audits, independence from politics, and
parity between prosecution and defense
counsel resources. The NLADA Report
found grave failures in these areas, and in
2013 we will hopefully see those failures
corrected at a system-wide level, whether
through legislation, litigation, or county-
based reform.

“The joke’s on us”

Among the sometimes apocryphal tales
that make up the territorial history of
Idaho is the report of a gravestone epitaph

left for an innocent man accused of steal-
ing horses: “LYNCHED BY MISTAKE:
THE JOKE’S ON US.”® The likelihood
that there are innocent men and women
separated from their families and locked
up in Idaho’s prisons is gruesomely high.
The probability that some of the innocent
were too poor to afford their own attorney
is almost a certainty. The occasion of the
50th year since a prisoner’s handwritten
petition resulted in the landmark Gideon
decision is a solemn opportunity to re-
flect on whether what the Supreme Court
called an “obvious truth” — that “any per-
son hauled into court, who is too poor to
hire a lawyer, cannot be assured a fair trial
unless counsel is provided for him” — has
been honored in Idaho.! Although effec-
tive mechanisms for fulfilling Gideon’s
command may not always be so obvious,
all members of our bar should work this
year to ensure that the joke is not on us.
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No FaitH, No CrebpiT, No UNiON
T

Lisa Shultz

Courts examine the harm
caused by limiting

same-sex couples’ rights

When a married couple moves to Ida-
ho from another state, ldaho recognizes
the marriage because of the Full Faith and
Credit Clause of the United States Consti-
tution, which states:

Full Faith and Credit shall be given
in each State to the Public Acts, Re-
cords, and Judicial Proceedings of
every other State. And the Congress
may by general Laws prescribe the
Manner in which such Acts, Records
and Proceedings shall be proved,
and the Effect thereof.!

Pursuant to this provision, states must
extend “full faith and credit” to other
states’ public acts, records and court pro-
ceedings, including marriages.

So why is it that Wendy and Wilma’s
legal marriage from the state of lowa is
not honored in ldaho? The answer to this
question goes back to March of 1996,
when, with the stroke of Governor Phil
Batt’s pen, Idaho put into place a law al-
lowing ldaho to refuse to recognize mar-
riages performed in other states if the
marriage “violate[s] the public policy of
this state.”? The statute specifically lists
same-sex marriages as violating ldaho’s
public policy.?

Ten years later, Idaho’s Constitution
was amended to include a provision on
marriage that states, “Marriage between a
man and a woman is the only domestic le-
gal union that shall be valid or recognized
in this state.”* The amendment goes fur-
ther than the 1996 law, by eliminating any
effort by an ldaho municipality to pass its
own ordinance allowing same-sex mar-
riage. ldaho’s legislature was not alone in
taking the dramatic step of amending its
constitution over this issue: by 2006, 24
states had done the same.?

Full faith and credit clause and the
federal defense of marriage act
These enactments appear to improp-
erly circumvent the Full Faith and Credit
Clause. However, the Defense of Mar-
riage Act or “DOMA™ provides at least
superficial justification for them. DOMA
was enacted in September 1996 (six
months after Idaho’s parallel statute or
“mini-DOMA” was passed). In Section 3,
it defines marriage for purposes of federal
laws and regulations as being “only a le-
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Wendy and Wilma who married

in lowa but then move to Idaho

lose the marriage benefits they
were receiving in lowa.

gal union between one man and one wom-
an as husband and wife.”” Moreover, it al-
lows states to do just what Idaho has done:
deny recognition to marriages it does not
like. Section 2 of the law states, “No State
... shall be required to give effect to any
public act, record, or judicial proceeding
of any other State . . . respecting a rela-
tionship between persons of the same sex
that is treated as a marriage under the laws
of such other State . .. or aright or claim
arising from such relationship.”®

Thus, DOMA purports to permit states
to simply ignore the Full Faith and Credit
requirement, albeit only for decrees, acts,
or records that relate to same-sex mar-
riage. The result is that such marriages
end at state borders. Consequently, the
United States now has a messy patchwork
of laws surrounding same-sex marriage.
Some states, such as ldaho, have laws
prohibiting recognition of same-sex mar-
riage. Others, such as Washington, not
only do not forbid recognition of same-
sex marriages from other states, but rec-
ognize same-sex marriage on equal foot-
ing with opposite-sex marriage.’

There are harsh effects on same-sex
couples as a result of DOMA and the
states’ mini-DOMASs. First, marriage
benefits are not portable between states.
Therefore, Wendy and Wilma who mar-
ried in lowa but then move to Idaho lose
the marriage benefits they were receiving
in lowa. This makes it necessary for them
to do such things as revise wills and cre-
ate medical powers of attorney. Further,
even if a state recognizes a marriage, the
federal government does not. This means,
for example, that Wendy and Wilma are
able to file state tax returns in lowa but
would have to file their federal returns as
unmarried individuals. In fact, according
to the Government Accountability Office,
there are 1,138 discrete benefits, rights,
and privileges that flow to individuals as
a result of being married under federal

law, including the protection against be-
ing compelled to testify against each other
in court and the right to the spouse’s social
security benefits.1

Challenges to DOMA

Courts around the country have begun
to hold that DOMA violates the Consti-
tutional rights of people in same-sex re-
lationships. The increased litigation over
DOMA derives in large part from a Feb-
ruary 2011 announcement by Attorney
General Eric Holder that the Obama ad-
ministration would no longer defend the
constitutionality of the section of DOMA
that defines marriage, for purposes of fed-
eral law, to exclude same-sex couples.™*
As a result, the Attorney General’s of-
fice is not participating in challenges to
DOMA brought in federal court. Other or-
ganizations have had to step in to defend
the statute.

On December 7, 2012, in a conference
wherein the Supreme Court considered
ten petitions that have been filed regard-
ing same-sex marriage, the court granted
the writs o certiorari for two cases.® The
court elected to review one case relating
to Section 3 of DOMA (allows the fed-
eral government to refuse to recognize
same-sex marriages) and another pertain-
ing to the constitutionality of California’s
Proposition 8, a 2008 ballot initiative that
stripped away the right of same-sex cou-
ples to legally marry, by an amendment to
California’s state constitution. The court
is expected to hear arguments as soon as
March, with decisions expected by the end
of June. Neither case challenges Section 2
of DOMA, which is the section relevant to
the full faith and credit inquiry

The California case, or Hollingsworth
v. Perry (formerly known as Perry v.
Schwarzenegger, then Perry v. Brown,)
has been one of the most high-profile
legal battles pertaining to same-sex mar-
riage. Proposition 8, a 2008 voter-ap-
proved measure added a new provision



to the California Constitution, providing
that “only marriage between a man and
a woman is valid or recognized in Cali-
fornia.” ** A federal judge found the pro-
vision discriminatory and struck it down,
and the Ninth Circuit Court of Appeals
upheld the District Court’s ruling.

Windsor, the other case the Supreme
Court has elected to hear, stems from a
Second Circuit Court of Appeals deci-
sion that upheld a ruling finding DOMA
unconstitutional, which, significantly, ap-
plied a heightened scrutiny standard in its
equal protection analysis.'” In that case,
one of the women in a same-sex mar-
riage passed away in 2009 after a long
struggle with multiple sclerosis. She left
her estate to her surviving spouse. Though
their marriage is recognized by the state
of New York, it is not recognized by the
federal government because of DOMA.
Therefore, the surviving spouse was
forced to pay the federal government over
$300,000 in inheritance tax. On October
18, 2012, the Second Circuit issued its
opinion, stating, “It is easy to conclude
that homosexuals have suffered a history
of discrimination. Thus they are part of
what the law refers to as a ‘quasi-suspect’
class that deserves any law restricting its
rights to be subjected to a ‘heightened
scrutiny.””18

Most of other petitions that were con-
sidered during the December 7th confer-
ence involve federal benefits for surviving
spouses of same-sex marriages.’* These
surviving spouses have sought a range of
federal benefits, including Social Secu-
rity, private pension survivor payments,
access to federal employee health insur-
ance, and the right to file a joint federal in-
come tax return. Another case concerns a
federal court employee who was allowed,
under a court order, to add her wife to her
health insurance coverage.?’ These cases
will also be affected, depending on how
the court rules in Windsor.

In both the Proposition 8 case, and
Windsor, essentially the same issue will
be front and center: whether legally mar-
ried gay Americans can be denied the
range of benefits that are otherwise ex-
tended to married couples. If Section 3 of
DOMA is indeed repealed or invalidated,
federal law will no longer define mar-
riage as being between one man and one
woman, and marriage will be determined
by each state.

Depending on the scope of a United
States Supreme Court ruling on same-sex
marriage, state laws in Idaho and dozens
of other states denying same-sex couples
the right to marry could be subject to legal

“It is easy to conclude that homosexuals have suffered
a history of discrimination. Thus they are part of what the
law refers to as a ‘quasi-suspect’ class that deserves any
law restricting its rights to be subjected to a ‘*heightened

scrutiny.

m

— Second Circuit Court of Appeals

challenges. States’ refusals to recognize
marriage — and often even benefits that
are related to marriage — have drastic ef-
fects on these families.

A particularly harsh consequence has
been suffered by the children of same-sex
parents. ldaho’s prohibition on same-sex
marriage has been used by at least one dis-
trict court to forbid a non-biological par-
ent to adopt her same-sex partner’s child.
The rationale is that because the legisla-
ture forbids same-sex marriage, the legis-
lature, if it ruled on this, would use that
same public policy to prohibit adoption of
Wilma’s biological daughter by Wendy.?
The logic is apparently that adoption by a
same-sex partner is a “gateway” to same-
sex marriage or to an impermissible rec-
ognition of its validity.

Additionally, many employers offer
healthcare benefits for spouses; however,
the marriage must be legal in the state
where the couple resides. Wendy there-
fore cannot be on Wilma’s benefits in Ida-
ho even though she was when they lived
in lowa.

An objective application of the law
requires that those opposed to same-sex
marriage set aside their personal beliefs
in favor of the very principle upon which
our nation was formed, that everyone is
created equal. Courts are now finding that
there is no basis, whether rational basis
review or heightened scrutiny review, to
limit the rights to the basic fundamental
freedom to marry. A right enjoyed exclu-
sively by one class of citizens, to the ex-
clusion of another, for no rational reason,
cannot stand. This analysis was applied to
the fight for women to vote and for blacks
to have the same rights as whites. Be-
stowing upon same-sex relationships the
rights and responsibilities of marriage is
not only required by the Constitution, but
it will also solve the problems created by
different treatment of marriage by differ-

ent states, and remove this divisive and
distracting issue from the national debate.
The sooner we can resolve this issue, the
closer we come to a more perfect union.
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IbaAHO WoMEN LAwYERS WELCOME MESSAGE

Nicole Hancock

daho Women Lawyers is proud to
co-sponsor this edition with the
Diversity Section of the Bar. Ida-
ho Women Lawyers is a dynamic
organization with a mission of ad-
vancing diversity in Idaho through
the promotion of equal rights and op-
portunities for women in the legal profes-
sion. As you can see from the articles in
this edition, women are far from achiev-
ing equality with our professional white
male counterparts. We hope that by rais-
ing awareness and by providing focused
efforts toward improving our profession
we can make significant strides toward
improving the opportunities available
to women in our Bar and to shrink the
inequalities between the incomes of men
and women.

IWL’s members enjoy opportunities
to gather once a month for educational
and professional networking lunches, and
our members can tap into IWL’s support
and assistance when applying for judicial
positions. IWL has created a mentorship
program, whereby 3rd year law students
and newer lawyers are partnered up with
more senior attorneys in our Bar. There
is also a social component, as IWL hosts
various events for our members to net-
work with one another and members can
be added to our 200+ referral directory.
IWL recently rolled out its “Positions

and Pipelines,” an elaborate tracking
mechanism to see where leadership or
new professional opportunities will be
opening in the future and we help iden-
tify avenues for our members to achieve
their professional goals. In sum, IWL is
a comprehensive support network for our
members that culminates this year with
our inaugural “Celebrating Women in the
Law: Making History” dinner on March
14, 2013. For more information about
Idaho Women Lawyers and what is hap-
pening, please visit our website at www.
idahowomenlawyers.com.
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Moffatt Thomas

MOFFATT THOMAS BARRETT ROCK & FIELDS, CHTD
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Your Professional Estate Management MULTI-FACETED EXPERIENCE:

IMPARTIAL AND INSIGHTFUL
Tresco of Idaho, established in 2002 and located in DISPUTE RESOLUTION
Boise, Idaho, is a professional fiduciary company.
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e Probate Administration

» Special Administrator Larry C. Hunter

Agent Mediation, Arbitration, Evaluations,
Phone: (208) 866-4303 Fax: (208) 384-8526 Administrative Hearings
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Website: trescoweb.com lch@moffatt.com

Martelle, Bratton & Associates, P.A.

Martelle, Bratton & Associates, PA. is an innovative law firm serving clients on matters
related to Tax Problem Resolution, Bankruptcy, and Mortgage Loan Modification.

Tax Problem Resolution Mortgage Loan Modification Bankruptcy
«  Offers in Compromise *  Foreclosure Alternatives *  Bankruptcy/Tax Discharge
* Installment Plans * Mortgage Modifications »  Chapter 13 Bankruptcy
»  Tax Court Representation * Forbearance Agreements «  Chapter 7 Bankruptcy
« Innocent Spouse *  HAMP Modifications +  Chapter 11 Bankruptcy

*  Penalty Abatement
* Tax Return Preparation

Martelle, Bratton & Associates, P.A.
873 E. State Street ~ Eagle, ID 83616
(208) 938-8500
www.martellelaw.com
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50 Years Out FRom Map Men ARrRe THINGS ReALLY THAT DIFFERENT?
1

Erika Birch

With small kids at home we don’t
watch a lot of television. But my husband
finally convinced me to sign up for Netflix
streaming, which led to our addiction to
the TV series Mad Men. For those of you
who have not seen an episode, it depicts a
New York City advertising agency in the
1960s and reflects the social mores of that
era. | had a hard time sitting through the
first couple of episodes. Male chauvinism
was rampant and sexism explicit. Howev-
er, by the third or fourth episode, I found
myself enough intrigued by the story line
and the characters to continue watching.
It got me thinking — was the workplace
really like that back then? It turns out,
sadly, that in many cases it was.

As someone who practices in the area
of employment law, I often represent
women in sex discrimination and sexual
harassment claims, so I get frequent op-
portunities to gauge whether things are
really that different today. By way of this
article I offer up my opinion, informed
by years of handling sex discrimination
cases, that workplace sex discrimination
like that depicted in Mad Men still exists
today.

The history of Title VII & protection
for women in the workplace

In June of 1963, President Kennedy
called for a bill to give all Americans
equal access to public places and voting
rights — a clear response to the protests
against racial segregation and discrimi-
nation in our country at that time. The
House Judiciary Committee strengthened
the bill by adding protections against ra-
cial discrimination in the workplace. It
wasn’t until after Kennedy’s assassination
that the bill actually had a glimmer of a
chance of passage. With President John-
son in the White House pushing for pas-
sage of a civil rights bill and public opin-
ion building in favor, the House passed
the bill in early 1964 and was sent to the
Senate. After some political and proce-
dural finagling, the bill came before the
full Senate in March. There was strong
opposition from some senators (such as
Strom Thurmond), which led to a 57-day
filibuster that resulted in a substitute bill.

Notably, the bills did not protect wom-
en from discrimination in the workplace.
The prohibition against sex discrimination
was added as a last-minute amendment on
the floor of the House and quickly passed
without discussion. Historians have de-
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The prohibition against sex discrimination
was added as a last-minute amendment
on the floor of the House
and quickly passed
without discussion.

bated whether including protections for
women was a well-intentioned amend-
ment or an attempt to kill the bill, because
there were many men in Congress who
did not favor prohibiting sex discrimina-
tion even though they were in favor of
prohibiting race discrimination. In fact,
the Congressional Record reflects that
the amendment was greeted by laughter.'
Nonetheless, the bill passed through both
houses and was signed into law by Presi-
dent Johnson on July 2, 1964. Title VII of
the Civil Rights Act of 1964 is still in ef-
fect today and has been strengthened by
amendments, most notably those enacted
in 1991.

50 years later . ..

So here we are, nearly 50 years later.
There have been a tremendous number of
decisions in the area of sex discrimination
in employment. United States Supreme
Court cases include the following:

e In 1971, the first U.S. Supreme Court
sex discrimination case under Title VII
held that sex-plus discrimination, dis-
crimination based on a combination of sex
plus another characteristic (in this case
having preschool-aged children), was ille-
gal. In that case, the employer had a hiring
policy which refused to hire women with
preschool-aged children (on the theory
that they would be less reliable) but hired
men with preschool-aged children and
women without children in preschool.?

e In 1986, the Court held that sexual
harassment was a form of illegal sex dis-
crimination. The case involved a bank
employee that was pressured into having
a sexual relationship with her boss.’

e In 1989, the Court held that sex ste-
reotyping was prohibited under Title VII.
In that case, Price Waterhouse refused
to promote a woman and indicated that
she could have improved her chances of
making partner if she had “walk[ed] more

femininely, talk[ed] more femininely,
dress[ed] more femininely, [had] her hair
styled, and [worn] jewelry.”*

e In 1991, the Court held that even well-
intentioned protections of women in the
workplace constituted a form of illegal
discrimination. In that case, the employ-
er’s policy barred the participation of
women in occupations that could be det-
rimental to their reproductive capacities.’

e In 1998, the Supreme Court held that
same-sex harassment, to the extent it is
based on sex, is also actionable. The case
involved a male employee who was sexu-
ally harassed and assaulted (even threat-
ened with rape) by his male coworkers.®

e Also in 1998, the Court ruled that em-
ployers could be vicariously liable for
sexual harassment by their supervisors.’

Congress has also contributed to
changes to Title VII, typically in response
to Supreme Court decisions.

e Most significant were the 1991 amend-
ments which provided that emotional
distress and punitive damages could be
awarded for discrimination (with vary-
ing caps depending on the size of the em-
ployer). The amendments also allowed a
plaintiff to recover attorneys’ fees even if
an employer had successfully proved its
mixed motive defense (that despite dis-
criminating against the plaintiff, it would
have made the same employment decision
anyway).

e The Lilly Ledbetter Fair Pay Act of
2009 amended Title VII by providing
that the statute of limitations for filing an
equal pay lawsuit resets with each new
paycheck affected by that discriminatory
action.

e And, nearly every year since 1994,
Congress has sought to explicitly prohibit
discrimination on the basis of sexual ori-
entation and gender identity. While un-



successful thus far, the EEOC ruled just
this year that Title VII prohibits discrimi-
nation on the basis of gender identity, and
several circuits have held the same.?

In my own practice

I have practiced employment law in
Colorado, Utah, and Idaho over the last
12 years, and I always seem to have a
steady stream of sex discrimination cases,
including sexual harassment issues and
the more traditional sex discrimination
claims. In my practice, I see sex discrimi-
nation continuing to manifest itself in the
following ways: 1) holding women to
higher performance standards than their
male counterparts; 2) discounting women
for being too aggressive or too emotional;
3) assuming women won'’t take their ca-
reer seriously because they have family
obligations; or 4) failing to provide the
networking or social opportunities that
can be so critical to upward mobility in
one’s career because they don’t golf, fish,
or play ball. These cases, though only
anecdotal evidence, suggest that discrimi-
nation against women in the workplace is
still a real problem even with the strong
legislation and case law described above.

For example, I recently had a case in
Idaho that involved an older professional
woman whose younger, married male
boss grabbed her buttocks in a crowded
room during a business meeting. The
more egregious harassment cases I have
seen involve women raped by coworkers
or supervisors with a pattern of such be-
havior.

However, in many cases, the discrimi-
nation is more subtle, covert, and perhaps
even subconscious or unconscious. We
represent a woman who worked for the
federal government and was passed over
for a promotion to a job that she had al-
ready been unofficially performing suc-
cessfully for years. While the agency
admitted she had superior technical abili-
ties, it selected a male candidate, claiming
he had better “leadership” qualities. The
agency could point to nothing concrete
or objective in support his superior lead-
ership qualities and it seemed clear to us
(for a variety of additional reasons) that
this was gender preference. The lower
court found in favor of the agency, how-
ever. The case is now on appeal pending
decision from the Tenth Circuit.

Likewise, we recently represented
the former Director of the Idaho Trans-
portation Department, Pamela Lowe, the
first and only woman to hold that rank in
Idaho. Ms. Lowe’s allegations included

While the agency admitted she had
superior technical abilities, it selected
a male candidate, claiming
he had better
“leadership” qualities.

direct discriminatory comments (“no little
girl will be able to run this department”) as
well as allegations of more subtle forms of
discrimination (being judged more harsh-
ly or treated less favorably than her male
counterparts). Ms. Lowe also had an equal
pay claim based on the fact that her male
successor was paid $22,000 more per year
than she had been. (It is significant that
Idaho ranks 42nd in the nation for our
gender pay gap. Idaho women make only
75.2% of what men make.’ The same is
true in Idaho’s top executive positions:
the Idaho Statesman reported in March
of this year that the median salary for the
11 women in Governor Otter’s cabinet is
$85,445 compared to the $103,002 medi-
an salary for the 33 Cabinet-level men.!?)

Proving sex discrimination in many of
these cases is difficult — and sometimes
impossible — yet it is real and has last-
ing impacts. Without being able to hold
companies accountable for this type of
discrimination, it persists unabated. Thus,
while I seldom encounter the kind of sex-
ism that was as prevalent and obvious as
portrayed in Mad Men (although shock-
ingly, it does still occur on occasion),
this engrained, subtle discrimination still
permeates the workplace. Combating this
type of discrimination may require differ-
ent legal tools, but obviously starts with
first recognizing and admitting that sex
discrimination still exists despite 50 years
of prohibition.
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ARE WE THERE YET?!? A StATISTICAL VIEW OF EQUALITY FOR WOMEN IN IDAHO

Nicole Hancock

One recent Saturday morning, I sat at
my dining room table next to my fourth-
grade son, Joshua. He was working on his
Idaho history project and learning about
our great state. Joshua was listing the
symbols represented in Idaho’s state seal,
along with an explanation for each one.
The grain and plow represent agriculture,
the miner represents the key role that min-
ing plays in our state, and the woman
represents justice and liberty. But what
struck me was the next thing he read from
his Idaho State Historical Society’s flyer
on state symbols: “the fact that the wom-
an is the same size as the man shows us
that in Idaho, men and women are consid-
ered equal.”™ 1t just so happens that I was
in the process of planning the inaugural
“Celebrating Women in the Law: Making
History” event to highlight women who
have overcome the professional hurdles
facing female attorneys in Idaho. I leaned
over Joshua’s shoulder to read a little fur-
ther. Idaho’s very first legislature adopt-
ed this state seal on March 14, 1891, the
exact day (although not year) that Idaho
Women Lawyers had set for our Celebrat-
ing Women in the Law Dinner!

Exactly 122 years later, on March 14,
2013, Idaho Women Lawyers will host its
“Celebrating Women in the Law: Mak-
ing History” event. My heart raced at the
coincidental (or perhaps serendipitous)
scheduling of the celebratory dinner on
the same date that the seal representing
equality between men and women was
adopted in Idaho. To top it off, Idaho’s
seal is the only one in the country that was
designed by a woman, Emma Edwards
Green, perhaps revealing a foresight of
the work Idaho would have to undertake
to achieve equality between men and
women.?

Despite the 122 years that have passed
since the seal was adopted, women and
minorities are still working toward equal-
ity in position, pay and representative sta-
tus in Idaho’s legal system. Here is how it
all breaks down.

Women’s wages in all professions
Women are paid less than men in ev-
ery state and in Washington D.C.> Com-
paring the states’ lack of parity, Idaho
ranks 42nd for women’s wages, according
to a U.S. Census study released in Sep-
tember 2012.* For every dollar earned by
aman in Idaho, a woman earns on average
approximately $0.75, which is less than
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the national average of $0.77.° Accord-
ing to the National Women’s Law Center,
the wage gap is even larger for Hispanic
women, who earn $0.54 for every dollar
earned by a white, non-Hispanic man.®
Our neighbor, Utah, ranked 49th, with
women’s wages at 69% of men’s, and Wy-
oming ranked last in the nation at 67%.’
The smallest pay gap was in Washington
D.C., where women earned 90% of what
men earned.

Women’s wages
in the legal profession

National wages for women within the
legal profession showed great improve-
ment between 2010 and 2011. Accord-
ing to the American Bar Association, a
female lawyer’s salary equaled $0.77 for
every dollar earned by a male lawyer in
2010.2 In 2011, that number increased to
$0.86.° But before you start claiming vic-
tory for women lawyers, it is important
to note that the number has fluctuated,
reaching $0.80 in 2008 but then dropping
to $0.74 in 2009.° There have not been
any studies to explain why the amounts
have fluctuated so much over the past few
years, but the dates correspond directly to
rises and falls in the economy, suggesting
that when the profession is flush there is
less disparity in wages. But the question
remains whether we can stay on the cur-
rent trajectory for shrinking the disparity
in the legal profession and equalizing the
pay between female and male lawyers.

Number of women in the
legal profession

There is a drastic difference between
the number of men and women at the high-
est levels of the legal profession, which
is not commensurate with the number of

The first women lawyer in Idaho, Helen
Louise Nichols Young.

Despite the 122
years that have
passed since the seal
was adopted, women
and minorities are still
working toward
equality in position,
pay and representative
status in Idaho’s
legal system.

women who have been graduating from
law school over the past quarter of a cen-
tury. Approximately 45% of law students
have been women over the last 25 years.
According to a September 2012 survey
by the American Bar Association, women
make up approximately one-third of the
total legal profession, ** and the numbers
are growing each year as the retiring gen-
eration, which mostly male, moves into
inactive status. Despite incoming lawyers
approaching a 50% representative status,
the percentage of women steadily drops at
each stage of progression through a legal
career.

Summer associates are approximately
48% women, but associate hires drop to
45% women.*? By the time women reach



partnership in private practice, they fill
only 19.5% of non-equity partner posi-
tions, and that number drops to 15% for
equity partners.”* Of the 200 largest law
firms in the United States, only 5% have
women as managing partners.'*

Some of these statistics are likely at-
tributed to the fact that attorneys from
the older generation, who have the most
experience and are thus promoted into
the highest positions, are still mostly
male. Also, some women attorneys may
have made personal choices to stay home
with children or work a reduced sched-
ule, which would impact their promo-
tional track. Yet women have represented
approximately 45% of graduating law
students for the past 25 years, and even
accounting for those who have left the
profession or reduced their schedules,
there is still a drastically disproportionate
number of men at the highest levels of the
legal profession. And the disparity begins
within just one year of graduation, before
justifications based on experience or fam-
ily choices would apply in most cases.™
It is clear that women are not progressing
through the ranks proportionately to their
male counterparts. And the same is re-
flected in the statistics for women in the
judiciary.

Nationwide judiciary

As with the rest of the legal profes-
sion, women are not proportionately
represented in the judiciary. The United
States Supreme Court has three of its
nine seats filled by women (Justice Ruth
Bader Ginsburg, Justice Sonia Sotomayor
and Justice Elena Kagan). In its history,
of the 112 Justices ever to serve on the
highest court in the land, only four have
been women. Of course, Justice Sandra
Day O’Connor is the fourth Justice, who
served on the Supreme Court from 1981
to 20006.

The U.S. Courts of Appeals, with a
total of 165 active judges, have a slight-
ly lower percentage of women than the
Supreme Court at 31.1%.* And 24.1%
of the 1,874 federal court judges in the
United States are women.' There are
only 11 women of color on the United
States Courts of Appeals.’® Five of those
11 women sit on the Ninth Circuit Court
of Appeals, and there are seven federal
Courts of Appeals without a single active
minority woman judge.**

United States district courts have ap-
proximately 30% women on their bench.?
For women of color, the numbers are even
smaller. Sixty-five women of color serve
as active federal judges across the country,

gan.

including 33 African-American women,
24 Hispanic women, seven Asian-Amer-
ican women, and one woman of Hispanic
and Asian descent.* There are no Native-
American women among the over 750
active federal district court judges in the
country.?? All in all, the federal judiciary
has hovered at or near approximately one-
third of its bench as women.

State courts statistically sit near the
30% mark as well. Both final appellate
jurisdiction courts (comparable to Idaho’s
Supreme Court) and intermediate ap-
pellate courts have 32% women on the
bench.? General jurisdiction courts (trial
courts) nationally have 25% women on
the bench, while limited and special ju-
risdiction courts have approximately 31%
women judges.? In total, all of the federal
and state court judge positions combined
are 27.1% women.” That number is up
from 26.6% in 2011 and 26% in 2010.%¢
So how does Idaho stack up against the
country? Poorly to say the least.

Idaho’s judiciary

Idaho’s legal system clearly lacks par-
ity between men and women, but even
more markedly so when compared to the
national statistics. Idaho ranks LAST
in the nation concerning the number
of women who sit on the bench in state
courts, with 11.3%.% By way of compari-
son, Montana ranked first in the nation
with 40.3%, and the next-in-line to Idaho
is South Dakota at 13.6%.% Utah has
21.4% of its state bench filled by women,

: ‘-... :

U.S. Supreme Court Justices Sonia Sotomayor, Ruth Bader Ginsburg and Elena Ka-

The disparity begins
within just one year
of graduation, before
justifications based
on experience or
family choices
would apply in
most cases.’

whereas Washington has 33.6% and Or-
egon has 37.7%.%

Idaho is one of only two states without
a woman on its Supreme Court (Iowa is
the only other state supreme court with an
all male bench). No women have been ap-
pointed to the Idaho Supreme Court since
1992 when Justice Linda Copple Trout
was appointed by governor Cecil Andrus.
Justice Trout was the first woman justice
on the Idaho Supreme Court and served
until 2007 when she stepped down from
her position.*

The Idaho Judicial Council, empow-
ered to nominate to the governor candi-
dates to fill vacancies in the Idaho Supreme
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Court, Idaho Court of Appeals and Idaho
district courts, is composed of six white
men and one woman (Elizabeth Chavez
was appointed in October 2012). Between
2003 and 2008, the Idaho Judicial Coun-
cil was tasked with filling 21 vacancies on
the bench.3* None of those positions was
filled with a woman. By 2008 Governor
Otter had appointed 34 men in a row to
fill judicial positions in Idaho.** There is
a chilling effect to 34 successive appoint-
ments of men to the bench in Idaho. In
fact, the number of women applicants was
incredibly low during this time period,
ranging from zero to 8% of the appli-
cants.® Yet there is a silver lining: when
female applicants total 25-30%, there is
a direct correlation to an increase in the
appointments of women to the bench in
Idaho. In 2011, 26% of the applicants for
the two judicial openings were women,
and 30% of the applicants were women
for the sole judicial vacancy in 2012.3
All three of these judicial vacancies in
2011 and 2012 were filled with women,
breaking a 34-straight male-appointment
streak in Idaho.** However, due to retiring
or departing women judges, Idaho did not
net an increase in the number of women
on the bench even with three successive
appointments.

Idaho’s federal bench received its first
and as yet only female judge with the ap-
pointment of the Honorable Chief Mag-
istrate Judge Candy Wagahoff Dale on
March 31, 2008. Because she is one of
eight federal judges in Idaho (not count-
ing the Ninth Circuit judges or the Ad-
ministrative Law judges), Judge Dale’s
solo appointment resulted in a higher per-
centage of women on the federal bench in
Idaho (12.5%) than on the state bench in
Idaho (11.6%). The American Bar Asso-
ciation reports that Idaho has zero women
on the federal bench, but this is because
it only counted district court positions,
meaning there might be an even greater
disparity between Idaho and other states
if one were to take into account the mag-
istrate positions.

Idaho’s legal system

So it is clear that the Idaho bench has
failed to make adequate progress regard-
ing gender diversity, but what about the
rest of the Bar? Currently, more than half
of the Idaho State Bar district associations
have women presidents. While only five
out of 20 Idaho State Bar section chairs
are women, that number has more than
doubled since 2011. The current presi-
dent of the Idaho State Bar Board of Com-
missioners is Molly O’Leary, but she is
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Women Lawyers, | frequently ask myself, “What
can we in Idaho do to improve the disparity between
men and women, and between the majority
and minorities, that puts
us last in the nation?”

only the fifth female president out of 106
in our Bar’s history (and all of the women
came from the Fourth Judicial District).
The other four commissioners are all men,
which means that all successor presidents
in line to rotate in for their term as Presi-
dent of the Idaho State Bar Board of Com-
missioners are men.

Why does it matter?

At this point, your mind must be
swimming with numbers and you could
be left asking yourself why it really mat-
ters anyway. The simple, if not obvious,
answer is balanced and proportional rep-
resentation. Having attorneys represent-
ing the population, whether it be in civil or
criminal matters, and having a bench that
is representative of the people it serves (in
characteristics such as gender and race), is
critical because it inspires trust and confi-
dence in the legal system.

Judicial statistics reveal that balanced
representation in a legal system makes a
difference in whether people who histori-
cally have been marginalized feel encour-
aged to access its protections, and in over-
all perceptions of the system. One study
demonstrated that male federal appellate
court judges are less likely to rule against
plaintiffs bringing claims of sex discrimi-
nation if a female judge is on the panel.?®
Balanced and proportional representation
neutralizes this statistic and improves the
quality of justice in our legal system.

Proportional representation is also
cyclical: if women are not appointed to
judicial positions, there is less visibility of
the paths leading women into these posi-
tions, fewer applicants, and a smaller pool
from which to select candidates. Cer-
tainly there are fewer mentors and role
models when the benches are filled with
men. How do we encourage our new fe-
male lawyers to seek a path toward the ju-
diciary when there are so few role models
and the percentages suggest that there is
little likelihood that a woman will be se-

lected for a vacant position? By increas-
ing women appointments to the bench,
perhaps we can provide women attorneys
with new role models and encourage more
applicants for future vacancies.

Perhaps most importantly, balanced
and proportional representation matters
because a diverse perspective strengthens
the entire judicial system simply by virtue
of providing different viewpoints, differ-
ent backgrounds, and different ways to
interpret and apply the laws that govern
our society. Certainly if 50% of the popu-
lation is women, half of those interpret-
ing and applying the laws should also be
women.

Future of Idaho

So why, 122 years after Idaho recog-
nized the goal of equality between men
and women, is Idaho so far behind other
states? As President of Idaho Women
Lawyers, I frequently ask myself, “What
can we in Idaho do to improve the dispari-
ty between men and women, and between
the majority and minorities, that puts us
last in the nation?”

We have to raise awareness of the is-
sue, especially here in Idaho, where we
are so far behind other states. Say it loud-
ly and often: “We are not there yet! And
we have to keep working to get there!”
Educate those who make hiring decisions
and those women who consider applying
for these positions on the objective statis-
tics so everyone is on the same page. En-
courage everyone to find opportunities to
promote and recognize women who have
the skills and achievements for the pro-
motion. Attend the inaugural “Celebrat-
ing Women in the Law: Making History”
dinner on March 14, 2013, the 122nd an-
niversary of the adoption of Idaho’s great
seal. We are lucky that our Bar is small
enough to allow us the opportunity to
know one another and celebrate our col-
leagues’ successes!
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THE IMPACT OF MARRIAGE STRUCTURES ON WOMEN’S ADVANCEMENT
1

Lauren Stiller Rikleen

Editor’s Note: Portions of this article
originally appeared in the May 16,
2012 Harvard Business Review Blog
Network.

Slow gains and a clogged pipeline

For decades, the media coverage and
related research focusing on professional
women in the workplace has followed a
remarkably similar narrative. In all pro-
fessions, women are not rising to leader-
ship positions in parity with men, and still
battle a gender gap in compensation. For
women lawyers, the numbers have barely
budged in more than a decade: the number
of women equity partners hover around
13% to 15%, the compensation gap con-
tinues, particularly at the higher levels
where there is greater discretion in bonus
amounts, and the number of women who
serve on the highest governing commit-
tees remains stagnant.

Clearly, the new millennium has not
brought much progress for women seek-
ing high level leadership positions in the
workplace. The data shows surprisingly
low and stagnant numbers with respect
to women in top leadership roles: women
represent 3% of Fortune 500 CEOs, less
than 20% of the chief executives of large
charities, and only 14% of executive offi-
cer positions.! Despite decades of women
pouring out of colleges, graduate, and
professional schools into the workforce,
women are not being promoted to the
highest levels of leadership in numbers
commensurate with the size of the pipe-
line.

The glass ceiling at home
Notwithstanding decades of analysis
focused on the institutional and individual
challenges that affect women’s advance-
ment, the data remains troubling. A recent
study, however, brings some new thinking
to this vexing topic.> This research sug-
gests that the reason for the stalled prog-
ress of women in the workplace may be
due to the unlikeliest of reasons: the mar-
riage structure of their male colleagues.
A collaboration of researchers from
multiple universities looked at whether
the home life of men in the workplace
could be impacting the way in which they
view women at work.> This collaboration
resulted in a study of attitudes and beliefs
of employed men from homes where their
wives: (a) did not engage in paid work; (b)
worked part-time; or (c) were employed
full-time. The findings raise critical issues
about the unseen barriers that can affect
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A collaboration of researchers from multiple
universities looked at whether the home life of
men in the workplace could be impacting the way
in which they view women at work.?

women in the workplace. The data re-
vealed that the employed husbands whose
wives did not work outside the home or
who worked part-time were more likely
to:

1. Have an unfavorable view about the
presence of women in the workplace;

2. Perceive their workplace was running
less smoothly if there were higher per-
centages of women, compared to their
perceptions of their workplace if there
were less women;

3. Find workplaces that have female lead-
ers as less desirable places to work; and

4. Evaluate female candidates for pro-
motion as less qualified than comparable
male colleagues.*

The researchers’ conclusion that “mar-
riage structures play an important role
in economic life beyond the four walls
of the house” raises profound questions
about the opportunities for women to ad-
vance. As the study points out, the men
who exhibited the resistance to women’s
advancement “are more likely to populate
the upper echelons of organizations and
thus, occupy more powerful positions.”

So after years of struggling to advance,
women in the workplace now learn that
the glass ceilings they have been trying to
penetrate may be located in the homes of
their male colleagues. If men with wives
at home taking care of their family’s do-
mestic needs are more likely to thwart the
careers of women at work, what does it
mean for the myriad efforts that have been
underway to level the playing field?

The authors also reviewed decades of
other data measuring attitudes and beliefs
that demonstrate resistance to women’s
success outside the home. What they
found corroborated that individual expe-
riences are important to how individuals
view gender roles and how they catego-
rize others. Critically, this can be ex-
pressed unconsciously, which means that
a male in the workplace may explicitly

state that he is supportive of women, even
as his implicit/unconscious beliefs result
in behaviors which contradict his con-
scious expressions.

Unconscious bias,conscious
choices

These implicit reactions to one’s in-
dividual experiences have significant
repercussions for women seeking to ad-
vance. In a Harvard Business Review Re-
search Report’, the Center for Work-Life
Policy reported that men are much less
likely to recognize ongoing gender bias,
noting that only 28% of men, compared
with 49% of women, see gender bias as
still prevalent in the workplace. A white
paper issued by the Center for Women in
Law at the University of Texas School of
Law reported that women who seek in-
creased power may be co-opted in their
efforts through the development of com-
mittees that marginalize the underlying
objectives, or by being provided too few
resources to be successful.® And Harvard
Professor Mahzarin Banaji has repeatedly
documented, particularly through the Im-
plicit Association Test, ways in which un-
conscious beliefs can be expressed in our
everyday behaviors.”

I saw anecdotal examples of the
study’s findings in some of my own re-
search for Ending the Gauntlet: Remov-
ing Barriers to Women's Success in the
Law?® Many of the women partners I
interviewed described a lack of support
and sponsorship from key men in their
law firms. Several spoke of conversa-
tions with male colleagues who admitted
that if married women succeed as equity
partners in their firm, it would invalidate
the choices that their own wives had made
to leave their careers and be the primary
caregiver at home while they climbed the
path to partnership. These men viewed
the decision to raise their children with a
mom at home much or all of the time as



necessary for their own family unit. By
extension, if a working mother colleague
is highly successful in her career, it calls
into question that choice and their spous-
es’ career sacrifice.

A call for training
and communicating

This new research on marriage struc-
tures, combined with years of data on un-
conscious bias, should encourage work-
places to rethink their past approach and
programs devoted to women’s advance-
ment. In particular, there is clearly a
need for training that focuses more on the
unconscious impacts of our life choices.
For example, if one’s marriage structure
unconsciously influences the evaluation
of, and opportunities available to, those
in the workplace who made different fam-
ily choices, then training in unconscious
bias and its full implications may help to
develop awareness of these influences and
lead to changes that can ameliorate their
impacts.

Although researchers have been ana-
lyzing the effects of unconscious bias for
decades, and social science literature is
replete with fascinating examples of ways
in which our implicit beliefs impact our
explicit actions, training on these issues is
not routinely conducted. Yet the research
also provides reason for optimism that,

by understanding how our brain works in
unconscious mode, we can develop strate-
gies — both within our organizations and
personally — that can override our im-
plicit biases and result in more inclusive
behaviors. Such training also has the op-
portunity to bring about open and honest
conversations in the workplace, which
can minimize barriers between work col-
leagues who have made different choices
in their personal lives.

It is understandable that people want
to see their choices — and, even more, their
sacrifices — validated. But when that vali-
dation expresses itself in behaviors which
make it difficult for talented individuals
who have made different choices to ad-
vance, it is critical for workplace leaders
to intervene. This study provides an im-
portant opportunity to bring new thinking
to an old challenge.” The sooner we can
do that, the more likely it is that we can
create a better work environment for both
our sons and our daughters.
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Roger S. Burdick
Justices
Daniel T. Eismann
Jim Jones
Warren E. Jones
Joel D. Horton

Regular Spring Term for 2013

Boise.................... ... January 9, 11, 14, 16, and 18
Boise..................... February 11, 13, 15, 20, and 22
NorthIdaho. . ..................... ... April 2, 3,4, and 5
Boise . ... oo April 10
EasternIdaho ........................... May 1, 2, and 3
BOiSe. . ..o May 8 and 10
TwinFalls........... ... ... ... ..., June 4 and 5
Boise. ... June 3, 10, and 12
By Order of the Court

Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2013 Spring
Terms of the Supreme Court of the State of Idaho, and should
be preserved. A formal notice of the setting of oral argument in
each case will be sent to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Sergio A. Gutierrez
Judges
Karen L. Lansing
David W. Gratton
John M. Melanson

1** Amended Regular Spring Terms for 2013

Boise........... . ... .. ... ... January 8, 10, 15, and 17
Boise...................... February 12, 4, 19, and 21
Boise........... ... ... .. ... ... ... March 12 and 14
MOSCOW . . oo oo e e e e e March 19 and 20
Boise......... .. ... . ... April 9, 11, 23, and 25
Boise........... . ... .. ... .. ... May 14, 16, 21, and 23
Boise........... ... .. ... .. ... June 11, 13, 18, and 20

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2013 Spring
Terms of the Court of Appeals of the State of Idaho, and should
be preserved. A formal notice of the setting of oral argument in
each case will be sent to counsel prior to each term.

Idaho Supreme Court
Oral Argument for January 2013

Wednesday, January 9. 2013 — BOISE
8:50 a.m. State v. Robert Lyle Barton, Jr. ......... #38405-2011

11:10 a.m. Gary Duspiva v. Clyde Fillmore ..... #38480-2011

Friday, January 11, 2013 — BOISE
8:50 a.m. Bud Rountree v. Boise Baseball, LLC ....................

.......................................... #38966-2011 (Permissive Appeal)

Monday. January 14, 2013 — BOISE

8:50 a.m. Mosell Equities v. Berryhill & Co. ........c.ccocu........
........................................................................... #38338-2010
10:00 a.m. State v. Russell G. Jones (Petition for Review) ....
........................................................................... #39519-2012

Wednesday. January 16, 2013 — BOISE
8:50 a.m. Idaho State Bar v. Bobby E. Pangburn ....................

........................................................................... #38215-2010
10:00 a.m. Horst Muttscheller v. Klaus Greger .#38025-2010
11:10 a.m. Rita Hoagland v. Ada County .......... #38775-2011

Friday, January 18. 2013 — BOISE
8:50 a.m. Martin Bettwieser v. New York Irrigation Dist. ......

........................................................................... #37396-2010

10:00 a.m. Seiniger Law Offices v. Nampa Lodging
Investors .......c.ceceue.. #38037-2010 (Industrial Commission)

11:10 a.m. State v. Faron Raymond Hawkins ... #38532-2011
(Permissive Appeal)

Idaho Court of Appeals
Oral Argument for January 2013

Tuesday, January 8. 2013 — BOISE

10:30 a.m. State v. McLellan ...........c...cccoe........ #39102-2011
Thursday, January 10, 2013 — BOISE

10:30 a.m. State v. Elias ........cccocceevivvivnineeennnnnns #39139-2011
1:30 p.m. Davidson v. Soelberg ....................... #39595-2012
Tuesday. January 15, 2013 — BOISE

9:00 a.m. State V. RUSSO ......ooeevveiniiieiiiiiiiieeeen, #38404-2011
10:30 a.m. State v. Fifer .........ccccoovvvviivivinnnnnn. #39591-2012
Thursday, January 17, 2013 — BOISE

9:00 a.m. Barcella v. State ..........cc.ocooevveeeineeennns #39520-2012
10:30 a.m. State v. WOIfe .......cccovvvviiiiviiiieieennnne #38896-2011
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(Section 1983) claims.
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

(Updated 12/1/12)

CIVIL APPEALS

Attorney fees and costs
1. Whether the defendant/counter-
claimant, ICI, can be designated the
prevailing party for purposes of attor-
ney fees in view of its abandonment of
its contract claim, and the aspects of
the jury verdict finding that ICI was in
breach of the contract, that ICI failed
to prove that AMD committed fraud as
a defense to ICI’'s breach of contract
and that ICI was not entitled to any

damages?

Advanced Medical Diagnostics v.
Imaging Center of Idaho
S.Ct. No. 39753
Supreme Court

Clerical error
1. Whether the magistrate erred when
it denied Edward’s Rule 60(a) motion
to correct a clerical error because no
affidavit or live testimony was present-
ed, without examining the court record
for error.
DeGues v. DeGues
S.Ct. No. 39931
Court of Appeals

Contract

1. Whether the district court erred in
granting summary judgment to the de-
fendants on the basis that no contract

of insurance existed.
Shapley v.
Centurion Life Insurance Co.
S.Ct. No. 39784
Supreme Court

Liens

1. Did the court err by not consider-
ing the priority of American Bank’s
mortgage over Wadsworth’s claim of
lien and thereby allowing Wadsworth
to recover $2.4 million from the lien
release bond when Wadsworth would
have recovered nothing by foreclosing

its claim of lien against the property?
American Bank v.

Wadsworth Golf Const.
S.Ct. No. 39415
Supreme Court

Post-conviction relief
1. Did the court err in summarily dis-
missing Perez’s petition for post-con-
viction relief?
Perez v. State
S.Ct. No. 38892/38893
Court of Appeals
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Procedure
1. Whether the appellants’ failure to
timely answer the complaint was the
product of mistake, inadvertence, sur-
prise or excusable neglect such that
the motion to set aside default should
have been granted.
Mickey v. Halinga
Docket No. 39973
Court of Appeals

CRIMINAL APPEALS

Credit for time served
1. Did the court err in denying a mo-
tion to amend judgment to include
credit for time served as a condition
of probation that the court had previ-
ously credited?
State v. Hoid
S.Ct. No. 39304
Court of Appeals

Evidence
1. Did the court err in allowing an
emergency room physician to pres-
ent expert testimony as to whether
pictures of the victim’s neck showed
bruising consistent with strangulation
injuries?
State v. Schulz
S.Ct. No. 3900
Court of Appeals

2. Was there substantial evidence of

Stark’s guilt to sustain his conviction
for DUI?

State v. Stark

S.Ct. No. 39885

Court of Appeals

Motion to dismiss
1. Did the court err in denying Cord-
ingley’s motion to dismiss and in find-
ing he did not establish that smoking
marijuana is an exercise of his reli-
gious beliefs?
State v. Cordingley
S.Ct. No. 39518
Court of Appeals

Pleas
1. Did the court err in denying Thom-
as’ motion to withdraw his guilty plea
after sentencing?
State v. Thomas
S.Ct. No. 39374
Court of Appeals

2. Did the State breach the plea agree-

ment when it submitted a restitution

claim on behalf of the State Insurance
Fund?

State v. Acuna

S.Ct. No. 39678

Court of Appeals

Probation revocation
1. Did the court abuse its discretion
when it revoked Day’s probation?
State v. Day
S.Ct. No. 39165
Court of Appeals

Prosecutorial misconduct
1. Did the court err by denying May-
nard’s motion for mistrial based on
prosecutorial misconduct for violating
a stipulation not to mention certain in-
formation?
State v. Maynard
S.Ct. No. 38695
Court of Appeals

Search and seizure — suppression of
evidence

1. Did the court err in denying Cargile’s
motion to suppress evidence found in
a search of her car and in finding the
stop was not unreasonably extended?
State v. Cargile
S.Ct. No. 38855/38867/38868
Court of Appeals

2. Did the district court err when it

concluded that consent to search one

room of the house did not grant con-
sent to enter the house?

State v. Greco

S.Ct. No. 39618

Court of Appeals

Statutory interpretation
1. Was the act of accessing the en-
gine compartment of a truck an unlaw-
ful entry into the truck under the bur-
glary statute?
State v. Sexton-Gwin
S.Ct. No. 39352
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867
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|DAHO s New Jupiciary IN 2012

Hon. Michael McLaughlin

As of October 19, 2012 there have
been 11 new Idaho judges appointed:
two new District Judges and nine new
Judges of the Magistrate Division.

In the Third Judicial District

Hon. Molly Huskey was appointed
as a District Judge for the Third Judicial
District, effective January 16, 2012, fill-
ing the vacancy created by the retirement
of Judge Gregory Culet.

Molly Huskey earned her law degree
from the University of Idaho. Prior to her
appointment to the bench, she served as
State Appellate Public Defender begin-
ning in 2002, when she was appomted by
then-Governor Dirk =
Kempthorne. She
was reappointed to
that position by Gov-
ernor Otter in 2008
and again in 2011.
Prior to her service
as State Appellate
Public Defender, she
was a deputy pros-
ecutor and a deputy
public defender in
Bonneville County.

Hon. Molly Huskey

Hon. Jayme Beaber Sullivan was
appointed as a Magistrate Judge for the
Third Judicial District, effective July 9,
2012, filling the vacancy created by the
retirement of Judge Robert Taisey.

Judge Sullivan received her under-
graduate and law degree from the Univer-
sity of New Mexico. She began her law
practice in Boise, at Herrington Law Of-
fices. She was associated with Wiebe &
Fouser, P.A. law firm for six years prac-
ticing criminal defense law as a public
defender in addition
to practicing in the
areas of divorce,
adoption, immigra-
tion and adminis-
trative law. For the
five years prior to
her appointment, Ms.
Sullivan had been in
general practice with

the law office of Cof-  Hon. Jayme Beaber
fel & Beaber, P.C. in  Sullivan
Nampa. Ms. Sulli-

van was involved as a core team member
of Canyon County’s first problem solv-
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Ms. Sullivan was involved as a core team member of
Canyon County’s first problem solving court, the felony
drug court, and she served on the committee that drafted
the guidelines and regulations for the Canyon County
Mental Health Court.

ing court, the felony drug court, and she
served on the committee that drafted the
guidelines and regulations for the Canyon
County Mental Health Court.

In the Fourth Judicial District

Hon. Lamont Berecz was appointed
as a Magistrate Judge for Valley County
in the Fourth Judicial District, effective
April 2, 2012, filling the vacancy created
by the retirement of Judge Henry Boomer.

Judge Berecz has served as a magis-
trate judge assigned to the juvenile court
in Ada County, since 2008. From 2001-
2008, he was em-
ployed with the Ada
County Prosecutor’s
Office. From 2000-
2001, Judge Berecz
worked as an as-
sociate attorney for
the Stoel Rives law
firm in Boise. Judge
Berecz holds a Bach-
elor’s of Art degree
in Biology from
Andrews University in Berrien Springs,
Michigan and a J.D. from the University
of Virginia School of Law.

Hon. Lamont Berecz

Hon. Lynnette McHenry was ap-
pointed as a Magistrate Judge for Ada
County in the Fourth Judicial District, ef-
fective July 2, 2012, filling the vacancy
created by Judge Berecz’s appointment to
the bench in Valley County.

Prior to her appointment, Judge
McHenry was employed as Senior Coun-
sel at Naylor and Hales law firm in Boise.
She also served as a Hearing Officer for
the Idaho Department of Education, Spe-
cial Education Division and as the Loss
Control Officer for the Idaho Counties
Risk Management Program (ICRMP),

where she provided loss control legal
advice and training to over 750 ICRMP
members. From
1995-2000,  Judge
McHenry served as
Chief Deputy Pros-
ecutor for the Nez
Perce County Prose-
cutor’s Office, where
she handled all civil
matters for the coun-
ty, including juvenile
and child protection,
as well as misde-
meanor and mental
commitment hearings. Judge McHenry
holds a Bachelor’s of Science degree from
Lewis-Clark State College and a J.D. from
the University of Idaho, School of Law.

Hon. Lynnette
McHenry

Hon. Melissa Moody was appointed
as a District Judge for the Fourth Judicial
District, effective July 30, 2102, filling
the vacancy created by the retirement of
Judge Michael McLaughlin.

Judge Moody is an Illinois native
with degrees from the University of IlI-
linois, Penn State University and the
Cornell ~ University
law school in cen-
tral New York. Prior
to her appointment,
Judge Moody served
as a law clerk to for-
mer Idaho Supreme
Court Justice Gerald
Schroeder, as an Ada
County deputy pros-
ecutor, a deputy at-
torney general in the
Criminal  Appellate
Division, a city prosecutor in Nampa, and
a deputy attorney general in the Civil Liti-

Hon. Melissa Moody



gation Division before becoming head of
Special Prosecutions. She also worked as
a criminal law specialist for the American
Bar Association in Tbilisi in the former
Soviet republic of Georgia.

In the Fifth Judicial District

Hon. Rick Bollar was appointed as a
Magistrate Judge for Minidoka County in
the Fifth Judicial District, effective July
2,2012, filling the vacancy created by the
retirement of Judge Larry Duff.

Judge Bollar had been serving as the
Cassia County Magistrate Judge since his
appointment to the bench in November of
2003. While serving
in that capacity, he
also presided over a
regular caseload of
criminal proceedings
in Minidoka County
and was the pre-
siding judge of the
Mini/Cassia Domes-
tic Violence Court.
He currently serves
as the president of
the Statewide Magis-
trates Association. Prior to his appoint-
ment to the bench in 2003, he served as
the Minidoka County Prosecutor and in a
partner with Goodman & Bollar Law. He
also worked with the law firms of Benoit,
Alexander & Sinclair; Ling, Nielsen &
Robinson; and Creason & Bollar. In ad-
dition, he served as city attorney for City
of Rupert for 12 years; the City of Ace-
quia for 11 years; the City of Minidoka
for 10 years and had represented the cities
of Heyburn and Paul in criminal prosecu-
tions. Judge Bollar earned his J.D. degree
from the University of Idaho College of
Law.

Hon. Rick Bollar

Hon. Calvin Campbell was appoint-
ed as a Magistrate Judge for Twin Falls
County in the Fifth Judicial District, ef-
fective September 10, 2012, filling the va-
cancy created by the resignation of Judge
Nicole Cannon.

Judge Campbell
has an extensive
prosecutorial back-
ground and before
his appointment to
the bench, served as
elected  Prosecutor
for Gooding County
beginning in 2005.
He also served as the
Camas County Pros-
ecutor and as deputy
prosecuting attorney
for the Twin Falls County Prosecutor’s
Office. He also previously served as city

Hon. Calvin Cambell

attorney for the cities of Wendell, Fair-
field, Gooding, Hagerman and Boise. He
was an associate attorney with the Greg
Fuller Law Office prior to becoming a
sole practitioner in Jerome until 2005. He
received his BA in political science from
Boise State University and his J.D. in
1992 from the University of Idaho.

Hon. Blaine Cannon was appointed
as a Magistrate Judge for Cassia County
in the Fifth Judicial District, effective
September 17, 2012, filling the vacancy
created by the vacancy created by Judge
Rick Bollar who was appointed to the
bench in Minidoka
County, created by
the retirement of
Judge Larry Duff.

Judge  Cannon
has an extensive
criminal law back-
ground and before
his appointment to
the bench, served as
deputy  prosecutor
for Cassia County
where he served be-
ginning in 2001. Prior to that, he worked
with the Minidoka County Public De-
fender’s Office as well as the firm of By-
ington, Holloway, Whipple and Jones. He
also served as Law Clerk to the Honor-
able Gregory Anderson from 1997-1998.
He received his BA in economics from
Brigham Young University and his J.D. in
1996 from J. Reuben Clark (BYU) Law
School in Utah.

In the Sixth Judicial District

Hon. R. Todd Garbett was appoint-
ed as a Magistrate Judge for Bear Lake
County in the Sixth Judicial District, ef-
fective November 2, 2012, filling the va-
cancy created by the retirement of Judge
O. Lynn Brower, who retired in 2010.
Since his retirement, Judge Brower has
continued to serve Bear Lake County.

Judge Garbett has experience in
both civil and criminal law. He served
as Franklin County
prosecutor from
January, 2005 until
his appointment to
the bench. He also
worked at the Steven
R. Fuller Law of-
fice from June, 2000
to January, 2010,
practicing  general
law. He is active in
his community and
throughout the Sixth
Judicial District serving as president of
the Sixth District Bar Association, Presi-

Hon. Blaine Cannon

Hon. R. Todd Garbett

dent of the Area Chamber of Commerce
and president of the Preston Kiwanis
Club. He received his BA in Political Sci-
ence from Weber State University and his
J.D. in 199 from the School of Law, Uni-
versity of Montana. He is married and has
six children.

In the Seventh Judicial District

Hon. Michelle Mallard was appoint-
ed as a Magistrate Judge for Bonneville
County in the Seventh Judicial District,
effective January 3, 2012, filling the va-
cancy created by the retirement of Judge
Earl Blower.

Judge  Mallard
grew up in Idaho
Falls and attended
the University of
Idaho receiving her
Bachelor’s in 1993
and her Law Degree
in 1996. Prior to her
appointment to the
bench, she served as
a law clerk in Latah
County and as an as-
sociate attorney with
the law firm of Moffatt Thomas. In 1997,
she joined the Bonneville County Prose-
cutor’s Office as a Deputy Prosecutor and
in 2003, she joined the U.S. Attorney’s
Office for Idaho as an Assistant U.S. At-
torney.

D .
Hon. Michelle Mallard

Hon. Gilman Gardner was appoint-
ed as a Magistrate Judge for Fremont
County in the Seventh Judicial District,
effective January 2, 2013, filling the va-
cancy created by the retirement of Judge
Keith Walker, who retired in 2010. Since
his retirement, Judge Walker has contin-
ued to serve Fremont County.

Judge Gardner received his Bachelor’s
degree from BYU in 1977 and completed
his law degree from the University of Ida-
ho in 1981. From 2000-2002 he was part
of the initial Drug Court Team. He trained
at various locations around the country
with funding provided to the County by
a federal grant. From
February 2009 un-
til his appointment
to the bench, Judge
Gardner has been
the Chief Criminal
Deputy  Prosecutor
in Fremont County.
His experience in-
cludes finance and
budgeting, supervis-
ing attorneys and
staff members, and
criminal prosecution of crimes, super-
vised and assigned caseloads.

Hon. Gilman Gardner
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THE IbAHO RuULES oF FAmiLy LAwW PROCEDURE:
A PiLot PRoJECT IN THE FOURTH JubpiciAL DisTRICT

Hon. Russell A. Comstock
Hon. David E. Day

Returning refreshed and inspired from
the 2008 Idaho Judicial Conference in
Sun Valley, the two of us hatched the idea
to form a set of procedural rules specific
to the practice of law and administration
of justice in domestic relations cases. The
Idaho Rules of Civil Procedure (“IRCP”),
in our opinion, failed to address certain
recurring issues that are unique to family
law including (i) how to obtain children’s
wishes regarding custody, (ii) how and
when children should participate in these
cases, (iii) a lack of disclosure of basic fi-
nancial information by one party or both
of them, and (iv) case management issues
caused by the vagaries of notice pleading,
particularly in modification cases.

In addition, we groused from time to
time about the organizational structure of
the IRCP, particularly the scattered nature
of the rules that applied to family law.
Only the experienced lawyer would know
to look under Rule 16 — a rule originally
dedicated to pre-trial conferences — to
find rules applicable to mediation, super-
vised visitation and parenting coordina-
tors. Without specific direction, a self-
represented litigant would not likely find
the rule applicable to filing and serving a
motion to modify a custody order under
the same set of rules that applies to relief
from judgments, and yet there it is in Rule
60(c).

In the last 17 years we have seen the
innovative development of institutions
throughout the state, such as Court As-
sistance Offices and Family Court Ser-
vices, that (i) assist children and fami-
lies with gaining access to the court, (ii)
provide parties with education, skills and
opportunities to resolve their issues in a
non-adversarial manner, and (iii) help the
court make better custody decisions by
providing investigation and analysis in
cases where the parties are indigent and
unskilled. We felt it was time for Idaho
to explore the efficacy of having a self-
contained set of rules to complement the
specialty into which family law cases
have evolved.

Four years later, in November 2012,
the Idaho Supreme Court approved the
Idaho Rules of Family Law Procedure
(“IRFLP”) as a pilot project in the Fourth
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Our final product includes all the new rules,
as well as all rules from the IRCP that
remain applicable to family law cases.

Judicial District. The IRFLP will go into
effect January 1, 2013 in Ada, Elmore,
Boise and Valley Counties.

The IRFLP represent the collective
effort of the dedicated members of the
Ada County Family Law Working Group
(“the Group”) that we formed in the fall
of 2008. We wanted the Group to be a
cross-section of attorneys who possessed
diverse experience in domestic relations
cases; we wanted input from the point
of view of law firms large and small, and
from the solo practitioner. The members
who accepted our invitation to the Group
were Stanley W. Welsh, James Bevis,
Joanne Kibodeaux and Matthew Gustav-
el. Mr. Bevis’ paralegal, Karen Hall, at-
tended all of the meetings in the first few
years and donated extensive hours record-
ing the Group’s activities and decisions as
the project developed.

The concept of specialized family law
rules is not a new one; many other states
have them either as stand-alone rules, or
as rules that merely supplement the civ-
il rules of procedure for that state. The
Group reviewed examples of each from
Florida, Arizona, Minnesota, West Vir-
ginia and Delaware. We decided to draft
our rules as a stand-alone set represent-
ing an amalgam of the Arizona Rules of
Family Procedure, the IRCP and, in a few
cases, rules we drafted. We divided up
responsibility for drafting each section
of the rules among the members and met
at least quarterly (monthly, by the end of
the project) over many lunch hours to dis-
cuss, argue and settle the language of each
rule. Judge Day and Ms. Kibodeaux spent
countless hours reformatting the rules and
cross-referencing them to the IRCP. Our
final product includes all the new rules,
as well as all rules from the IRCP that re-
main applicable to family law cases.

Whenever possible, we kept rules
from the IRCP intact; however, many of
them were modified to remove references
that apply only to juries or jury trials be-
cause all procedures to which these Rules
apply are tried to the court without a jury.
At this time, most rules incorporated from
the IRCP have not been changed except
insofar as necessary to match the format
and structure of the IRFLP. Therefore,
most practitioners will recognize the ma-
jority of these rules as essentially identical
to the IRCP. In the future, we anticipate
that some of these rules will be further
modified to reflect current practices and to
better suit family litigation.

Intended advantages of the IRFLP

Although new rules will likely create
unforeseen issues, it is our hope and be-
lief that the IRFLP will resolve more is-
sues than it causes and that it will improve
the administration of justice in family law
cases. In this regard, there are some sig-
nificant differences between the IRFLP
and the IRCP which are:

1.The Applicability of the Idaho
Rules of Evidence. Similar to Arizona’s
rules, the Group crafted a rule that re-
quires strict application of the Idaho Rules
of Evidence (“IRE”) only if a party gives
notice within 30 days of the filing of a
responsive pleading. Otherwise, all rel-
evant and material evidence is admissible
subject to a limitation on evidence (i) the
probative value of which is outweighed
by the danger of unfair prejudice, (ii) that
is cumulative, (iii) that confuses the is-
sues, (iv) that is unreliable or (v) that has
not been timely disclosed. The advantages
of this rule are:

a. It incorporates existing practices re-
garding the foundation of evidence that
have been informally followed in most



family law cases for some time. Most
attorneys dispense with calling the foun-
dational witnesses who might otherwise
be required to admit many documents in
family law cases;

b. The admissibility of hearsay, which
arises in nearly every custody trial, is
governed by a simpler standard that is still
tempered by a showing of reliability.

c. Evidence of character, which is a statu-
tory factor in child custody cases, is no
longer subject to the narrow restrictions
of the IRE;

d. For those parties who wish to follow
the relaxed approach, it saves them time
and money;

e. It is a standard that is easier to under-
stand for the significantly increasing num-
ber of self-represented litigants in family
law cases; and

f. A strict application of the IRE is still
available if one party gives notice early
in the case so both parties can prepare ac-
cordingly.

2. Participation of Children and
Protection of Their Interests. Currently,
there is no rule in the IRCP regarding the
participation of children in custody cases.
There is a statute, Idaho Code Section 32-
704, that authorizes the court to appoint
an attorney for the child without any re-
gard to the attorney’s qualifications. As
a result of the above, some children may
be represented by counsel with no experi-
ence though, in most cases, children are
not represented in court. Under current
practice, children usually participate in
custody cases in one of three ways: (i)
directly as a witness at trial, (ii) directly
through an “in camera interview” by the
court, and (iii) indirectly through the par-
ties or third parties (i.e., by hearsay). Un-
der the first two methods, it is not uncom-
mon for a child to be brought to court with
little or no advance notice, causing signif-
icant stress to the parties and, especially,
the child. If the child is interviewed by
the court, the methodology of that inter-
view can vary widely depending on the
particular judge (e.g., on the record, off

Rules of
Family Law Procedure
are at
www.isc.idaho.goV/irflo_home

In family law cases, however, there is certain
basic information that is discoverable
and relevant in nearly
every type of case.

the record, sworn, unsworn, parties pres-
ent, no parties present, etc.). The IRFLP
adopt a modified approach to the Arizona
rules that establish (a) qualifications for
attorneys who are appointed by the court
to represent children and (b) notice and
other procedural requirements for parties
who intend to call a child as a witness.
The advantages of this approach are:

a. Children, when represented by an attor-
ney, have one who possesses experience
and skill at doing so;

b. Children can prepare for being heard in
court;

c. Parties have time to consider and pre-
pare for how their child will participate in
court; and

d. The court, counsel, parties and children
are protected by the requirement that any
“in camera” interview be recorded, while
preserving some flexibility regarding oth-
er aspects of the manner of the interview.

3. Automatic, Mandatory Disclo-
sure of Information. Under the IRCP,
once an answer is filed and the case is at
issue it is then incumbent upon a party to
initiate discovery by propounding discov-
ery requests. In many cases, there is no
discovery conducted at all for a variety
of reasons that include (i) lack of money,
(i1) lack of knowledge regarding how to
propound discovery, (iii) lack of motiva-
tion, and/or (iv) laziness. At trial, this ap-
proach often translates to a lack of prepa-
ration, a lack of information, surprise and
conflict. The IRFLP require that certain
information common to all divorce and
custody cases be disclosed by each party
no later than 35 days after the filing of a
responsive pleading. As an appendix to
the IRFLP, the Group developed a form to
help parties comply with these disclosure
requirements. The advantages of auto-
matic disclosure requirements are:

a. Relevant information is disclosed early;

b. Early disclosure means early identifica-
tion of issues and earlier preparation;

c. Better preparation means timely resolu-
tion of cases; and

d. Better preparation and timely resolu-
tion of cases means costs savings to the
parties and the court system.

4. Standardized Discovery. The
IRCP does not standardize discovery be-
cause the rules apply to every different
kind of civil case. In family law cases,
however, there is certain basic informa-
tion that is discoverable and relevant in
nearly every type of case. There is no
reason to leave the discovery of this in-
formation to the creative semantic talents
of individual parties and attorneys. The
IRFLP offer uniform, standardized inter-
rogatories, the use of which is not manda-
tory but which may be used in conjunc-
tion with non-standard interrogatories.
The advantages are:

a. Cost savings from the preparation of the
same interrogatories; and

b. Fewer discovery issues that arise from
interrogatories that are less artfully draft-
ed.

5. Time Increments. For consistency,
whenever possible, time increments were
used that are multiples of seven.

6. Reorganization. The existing
IRCP follows a loose organization that
has become increasingly disorganized as
time has progressed. Rules have been ex-
panded and, within some of them, there
is little room to grow in a way that makes
sense. For example, as discussed above,
Rule 16 of the IRCP is denominated as a
rule about pre-trial procedure, yet it has
been expanded over the years to cover
alternative trial techniques, like the In-
formal Custody Trial, and service provid-
ers who are specific to family law cases
such as mediators, visitation supervisors
and parenting coordinators. In another
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example, IRCP 11 covers such disparate
issues as the signing of pleadings to the
withdrawal of attorneys. The IRFLP are
organized in separate numerical catego-
ries. The advantages are:

a. They are easier to use and logically
follow the progression of civil litigation.
Pleadings are in the 200 series; Judgments
are in the 800’s. No longer are discovery
rules spilling over the mid-twenties into
the thirties; rather, all discovery rules are
contained in the 400 series;

b. Each numbered rule covers only one
specific topic; and

c¢. There is considerable room to expand
and/or modify the rules within each cat-
egory while keeping the integrity of the
overall organization of the rules.

7. Reformatting. As the IRCP has ex-
panded and changed over time, there has
been little attention paid to formatting
them consistently. Thus, the formatting
of paragraphs and subparagraphs varies
from rule to rule. The IRFLP have been
formatted so that the structure is uniform
throughout. The advantages of this are:

a. Citation to the rules can be consistent;

b. Changes and additions to the rules can
be easily made to match the format of ex-
isting rules;

c. A useful and accurate Table of Contents
and/or Index can be created automatical-
ly; and

d. The rules have a more uniform and pro-
fessional appearance.

How to access the IRFLP

The IRFLP are accessible now both
electronically and by hard copy. Elec-
tronically, any attorney or party can ac-
cess and print the rules through:

(i) the Fourth Judicial District website
http://www.fourthjudicialcourt.idaho.
gov/, and

(i1) the Idaho Supreme Court website
http://www.isc.idaho.gov.

There will also be hard copies avail-
able at the offices of (a) every county
clerk in the Fourth Judicial District, (b)
Family Court Services on the Fourth
Floor of the Ada County Courthouse, and
(c) the Court Assistance Office at the Ada
County Courthouse. The IRFLP are ex-
tensive, and if one intends to print them
one will need approximately 180 pages
(the rules are 143 pages and the forms are
about 35 pages).

Scope and duration
of the pilot project

The IRFLP will apply to all family
law cases including divorce, paternity,
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The IRFLP will be piloted only
in the Fourth Judicial District
and until further order of
the Idaho Supreme Court.

child custody, child support, civil do-
mestic violence protection orders and all
proceedings related to the establishment,
modification and enforcement of such de-
crees or judgments, excluding contempt.
They will NOT apply to cases involving
adoption, termination of parental rights,
guardianship, conservatorship or petitions
arising under the Child Protection Act.

The IRFLP will be piloted only in the
Fourth Judicial District and until further
order of the Idaho Supreme Court. The
project will be evaluated after approxi-
mately one year during which participants
will be encouraged to offer input through
a survey. We anticipate the survey will be
available on-line by early February 2013
and will allow participants to comment on
the IRFLP by rating their ease of use and
overall participant satisfaction. In addi-
tion, the survey will hopefully identify is-
sues created by specific rules that need to
be addressed.

Conclusion

Whether the IRFLP is a success or
an IRF-L-O-P, the process of developing
them has been a humbling one. As water-
tight as we would like to believe these
rules are, every re-read reveals a new
issue or two that we overlooked. As we
were developing them, we tried to keep
pace with on-going changes in the IRCP
with mixed results. We just recently dis-
covered that at least one rule (i.e., IRCP
Rule 60(c)) was modified and became
effective last July was accidentally omit-
ted from the IRFLP, causing us to tweak
the latest draft to make them as current as
we could. They are not perfect and, like
any set of rules, the IRFLP will require
periodic amendments and modifications.
Like the mythological Dutch boy, we just
hope we have enough fingers to plug the
inevitable leaks.

We expect that the IRFLP will cause
certain cultural changes in the way fam-

ily law cases are handled by the bench
and bar, and there will be some pain in
that process. Divorces are emotional and
stressful; for some of your clients, it is
very difficult to focus on organizing infor-
mation that is needed to prepare for the
issues in his or her case. We have seen
many cases, particularly involving self-
represented parties, where there is liter-
ally no useful information presented to the
court with which to make an equitable de-
cision about the division of property and
debt, or very little evidence with which to
form a judgment about the best interests
of a particular child — all because there has
been no effort made by the parties during
the case to garner relevant information.
As difficult as it may be to force parties to
organize facts early in the case, we hope
and believe it will ultimately improve the
quality and efficiency of justice we can
deliver to them.
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HigHLIGHTS oF RuLE AMENDMENTS EFFECTIVE JANUARY 1, 2013

Catherine Derden

The following is a list of rule amend-
ments that will go into effect on January
1,2013. The orders amending these rules
can be found on the Internet on the Idaho
Judiciary’s home page at http://www.isc.
idaho.gov/recent-amendments.

Idaho Appellate Rules

The Appellate Rules Advisory Com-
mittee is chaired by Chief Justice Roger
Burdick.

Rule 5. Special writs and original pro-
ceedings. A new subsection has been add-

ed entitled “challenge to a final redistrict-
ing plan.” A challenge to a congressional
or legislative redistricting plan adopted
by the Commission on Reapportionment
is brought as an original proceeding and
the rule provides that any such challenge
shall be filed within 35 days of the filing
of the final report with the office of the
Secretary of State by the Commission.
This time limit is jurisdictional.

Rule 6. Title of appeal and designa-
tion of parties and size of paper. A new
subsection has been added providing
that once a Supreme Court case number
is assigned, all motions, briefs and other
documents filed shall specify both the Su-
preme Court case number and the district
court docket number, including county,
or agency docket number from which the
case originated. The original case number
should appear below the Supreme Court
case number.

Rule 9. Appearance of attorneys not
licensed in Idaho. The amendment pro-
vides that if an attorney is granted pro
hac vice admission pursuant to Idaho Bar
Commission Rule to appear in any case,
then the attorney may continue to appear
in that case before the Supreme Court
without obtaining an order pursuant to
this rule.

Rule 11. Appealable judgments and
orders. The appellate rule is now consis-
tent with Idaho Court Administrative Rule
59, by providing that an order designating
a person a vexatious litigant is appealable
to the Supreme Court. It also provides that
the notice of appeal may be filed with the
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I.C. § 13-302 addresses appeals
to the Supreme Court and allows
for a supersedeas bond or cash
deposit to be waived
for good cause.

Supreme Court since it may be confusing
as to whether the person has permission to
make a filing in the district court.

Rule 11.2. Signing of notice of ap-
peals, petitions, motions, briefs and other
papers; sanctions. The amendment in
Rule 11.2 advises of the vexatious litigant
rule.

Rule 12. Appeal by permission. Due
to the nature of the questions in these ap-
peals, they are routinely retained by the
Supreme Court and do not go through the
case assignment process. The amendment
clarifies this.

Rule 12.2. Expedited review for ap-
peals in custody cases brought pursuant to
Rule 11.1 or Rule 12.1. Consistent with
the expediting of these appeals, a new
subsection has been added that any peti-
tion for rehearing or review shall be ac-
companied by the brief in support of the
petition or the petition shall be summarily
dismissed. Rule 42, petitions for rehear-
ing, and Rule 118, petitions for review,
were also amended to reflect this require-
ment.

Rule 13 (b). Stay Upon Appeal -
Powers of District Court - Civil Actions.
I.C. § 13-302 addresses appeals to the
Supreme Court and allows for a superse-
deas bond or cash deposit to be waived for
good cause. It also modifies the appeal
bond requirements for large awards for
punitive damages by allowing the appel-
lant to bond for compensatory damages
and the first million dollars of punitive

damages. Because this is a procedural is-
sue, the Idaho Appellate Rules prevail and
Rule 13 does not include either of these
provisions. The rule has now been amend-
ed to incorporate both of these provisions.

Rule 17. Notice of appeal — Contents.
The amendment states that, except in
capital cases, an amended notice of ap-
peal may not be filed after the record has
been filed with the Supreme Court. The
amendment would ensure that an amend-
ed notice of appeal is not used to augment
the record after the record is settled.

Rule 21. Effect of failure to comply
with time limits. A challenge to a final
redistricting plan is included in the time
limits that are jurisdictional. Rule 46, on
extensions of time, was also amended to
provide that the time for filing may not be
enlarged.

Rule 23. Filing fees and clerk’s certifi-
fee. The judges’ retirement fund for fil-
ings was raised by $8.00 effective July 1,
2012. The civil filing fee was previously
amended to reflect this change but now
the rule on filing appeals and original pe-
titions also reflects the increased fee.

Rule 25. Reporter’s transcript - Con-
tents. The amendment seeks to clarify
that there is no standard transcript in civil
cases and that all requests for transcripts
must include the name of the court report-
er along with the specific date and title of
the proceeding.




Rule 31. Exhibits, recordings and
documents. Currently photocopies of ex-

hibits are sent to the Court, though occa-
sionally a party may request that an origi-
nal be sent. Originals are returned, but
this has raised a question as to retention of
the copies. The amendment requires that
all exhibits be scanned and retained as
part of the file so it is clear what exhibits
were actually sent to the court as part of
the appeal.

Idaho Criminal Rules

The Criminal Rules Advisory Com-
mittee is chaired by Justice Daniel Eis-
mann.

Rule 5.1. Preliminary hearing- Prob-
able cause finding- Discharge or com-

mitment of defendant- Procedure. The
amendment provides that affidavits under
this rule may have the signature of the af-
fiant and the person who administered the
oath in electronic form, as well as the no-
tary seal. This amendment was prompted
by a request from the Idaho State Police
Forensic Services Laboratory. As part of
their system of creating and sending re-
ports electronically, the lab wanted to be
able to electronically notarize affidavits.
The Criminal Rules Advisory Commit-
tee recognized that Idaho is moving in the
direction of electronic filings and was in
favor of allowing for e-signatures on af-
fidavits as well as eNotarization.

Family Law Pilot Project

The Children and Families in the
Court Committee developed a new set of
Rules of Family Law Procedure and on
November 20, 2102, the Idaho Supreme
Court entered an order for a pilot project
in the Fourth Judicial District beginning
January 1, 2013. The order states the:
Rules of Family Law Procedure as pub-
lished on the Idaho Supreme Court web-
site shall apply to all family law cases in

The Criminal Rules Advisory Committee
recognized that Idaho is moving in the
direction of electronic filings and was

in favor of allowing for e-signatures on affidavits
as well as eNotarization.

the Magistrate’s Division of the Fourth
Judicial District, including divorce, child
support, child custody, paternity, proceed-
ings related to the Domestic Violence
Crime Prevention Act, and all proceed-
ings, judgments or decrees related to the
modification or enforcement of such or-
ders, except contempt. These pilot project
rules shall not apply to cases involving the
Child Protection Act, Adoption, or Ter-
mination and Guardianship. These rules
shall apply to all cases filed on or after
January 1, 2013, and shall continue until
further order of the court. The Rules of
Family Law Procedure shall be reviewed
at the end of one year.

The Rules of Family Law Procedure
are currently on the Supreme Court web-
site in a .pdf version found at http://www.
isc.idaho.gov/irflp_home, and will be on
the website as separate rules by January
2,2013.

Idaho Code of Judicial Conduct

A new provision has been added to
Canon 3(B)(7) providing that “if a judge
receives an unauthorized ex parte or other
prohibited communication bearing upon
the substance of the matter, the judge shall
promptly notify the parties of the sub-

stance of the communication and provide
the parties with an opportunity to respond.
If the communication was in writing, the
judge shall promptly provide a copy to the
parties.”
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ExempPTiONS FROM PuBLIC DiscLosURE RELIEVE LAWYERS

OF THE TAsk oF REDACTING PERSONAL IDENTIFYING INFORMATION

Michael Henderson

awyers should take note of
two new provisions regarding
public records, and the effect
they have on how to file docu-
ments in certain cases.

Rule 32 of the Idaho Court
Administrative Rules (ICAR 32) governs
the availability of public records in the
judicial branch. Subsection (g) lists the
categories of records that are exempt
from public disclosure. One of the two
new sections that went into effect on July
1,2012, is ICAR 32(g)(19). This section,
proposed by the Trust and Estate Profes-
sionals of Idaho (TEPI), was prompted
by the recognition that guardianship and
conservatorship cases often involve inti-
mate information concerning the persons
whose interests are being protected, who
are generally children, the elderly, or
persons with mental illnesses or devel-
opmental disabilities. The files in these
cases may also include a good deal of in-
formation involving the financial resourc-
es of these persons and their families.
Consequently, this rule now provides
that ““all court filings” in these cases are
exempt from public
disclosure.

However, there
are two important
exceptions. First,
several persons may
have a legitimate
interest in reviewing
the records in these
cases to determine
whether guardian
conservators are performing their du-
ties properly. So the persons who may
review the records in these cases include
“interested persons as defined in sec-
tion 15-1-201, Idaho Code, guardians ad
litem, court visitors, or any monitoring
entity as defined by Idaho law,” or any at-
torney representing any of these persons.

Second, it may be necessary for
members of the public to ascertain that
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someone is, in fact, a guardian or conser-
vator and is authorized to act on behalf
of the ward or protected person. So the
general public does have access to the
register of actions, letters of guardianship
and conservatorship and orders address-
ing the rights and duties of the guardian
or conservator, the conservator’s bond
and court orders regarding that bond, and
orders or judgments disposing of a case.
Of course, it will be challenging for
deputy court clerks to determine whether
a person falls within the categories of
persons who may view the entire file, or
whether a particular document in these
cases is one that may be viewed by any
member of the public. Our advice to
court clerks has been that where there
is any doubt, a request to view records
in these cases should be made in writ-
ing and submitted to the presiding judge
in the case for a ruling, as provided in
ICAR 32()(5).

Our advice to court
clerks has been that
where there is any doubt,
a request to view
records in these cases
should be made in
writing and submitted
to the presiding judge
in the case for a ruling,
as provided in
ICAR 32(j)(5).




Electronic Notices in Appellate Cases

Attorneys who are practicing be-
fore the Idaho appellate courts have
begun to receive some notices via
electronic mail. Some questions have
arisen from our efforts to automate the
notice process for the appellate courts.

Electronic notices

Most routine notices of filings and
court action are now being sent by the
Supreme Court Clerk’s office to the at-
torneys of record via electronic mail.
Attorneys practicing before the Idaho
Supreme Court or the Court of Appeals
need to understand that their email ad-
dress of record with the Idaho State
Bar is the address used by courts for
electronic service of documents. Elec-
tronic notices sent from the Supreme
Court and Court of Appeals Clerk’s
office will come from the following ad-
dress: supremecourtdocuments@id-
courts.net

The second provision is ICAR(g)(20),
which makes records in cases involving
child custody, child support, and pater-
nity exempt from disclosure. It was felt
that the records in these cases frequently
involve the types of intimate information
regarding children that are exempt from
disclosure in Child Protective Act, adop-
tion, and parental termination cases. Of-
ficers and employees of the Department
of Health and Welfare may examine the
records in these cases in the exercise of
their duties. Members of the public still
have access to the register of actions and
to any order, judgment or decree issued
by the court.

The adoption of these new provi-
sions means that personal identifying
information generally will not have to be
redacted from documents filed in guard-
ianship, conservatorship, child custody,
child support and paternity cases, as
would otherwise be required by Rule 3(c)
of the Idaho Rules of Civil Procedure.
That rule requires that documents filed
in civil cases should not include Social
Security numbers (if the number has to
be included, only the last three digits may
be used), names of minor children (only
the initials should be used), dates of birth
(only the year of birth may be used), or
fianancial account numbers (only the last
four digits may be used). If any of this
personal identifying information must be

If attorneys are participating in an ap-
peal and have not received an email from
the Court, it could be that these email
notices have mistakenly been labeled as
junk mail by your spam folder or junk mail
folder. Please open your spam folder, find
the email, open it and identify the address
as safe.

Only attorneys of record will receive
notice of court action emails. If attorneys
wish to have their staff or others receive
notices of filings in addition to the attorney
of record, they can email their request to
supremecourtdocuments@idcourts.net
and ask to have others added to the email
notice list for that particular appeal. You
must include the Supreme Court docket
number in the request.

Any orders issued by the Court will
be attached to the notice emails in PDF
form. If you have questions regarding the
notice, please feel free to email suprem-

provided in the filing, then a redacted
document must be filed that omits the
personal identifying information, along
with either a reference list that includes
the identifying information, or an unre-
dacted copy of the document. The refer-
ence list or unredacted copy would be
sealed and unavailable to the public.

There are, however, exceptions to the
redaction requirement. IRCP 3(c)(2)(b)
provides that the “redaction requirement
does not apply to documents that are ex-
empt from disclosure pursuant to Idaho
Court Administrative Rule 32.” So docu-
ments filed in the cases covered by ICAR
32(g)(19) and (20), unless they are in the
narrow categories available to the public,
do not have to be redacted to exclude
personal identifying information.

Also, in civil cases generally, when
a court order is prepared, personal iden-
tifying information need not be redacted
from the order at the time it is drafted,
signed, or filed. Under IRCP 3(c)(4)(a),
if the order contains personal identifying
information if is placed in a sealed enve-
lope. If a member of the public requests
the document, a redacted copy of the or-
der is prepared and provided at that time.

About the Author

Michael Henderson is Legal Counsel
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An update on electronic records
On July 1, 2011 the Court started
offering the possibility of electronic
records on appeal. This service is
optional, as the party paying for the
records and transcripts can make this
request. Approximately 50% of ap-
pellate records filed today are being
filed in an electronic format. As a re-
minder, the fee for a hard copy record
is $1.25 per page, while the fee for an
electronic record is 65 cents per page
(to have the entire district court record
scanned) or the appellant can pay a
flat $100 fee plus 65 cents per page
if the party wants less than the entire
electronic record.
— Michael Henderson

So documents
filed in the cases
covered by
ICAR 32(g)(19) and (20),
unless they
are in the
narrow categories
available to the
public, do not
have to be redacted
to exclude
personal identifying
information.

to the operation of the trial courts. He
previously served for 19 years as Deputy
Attorney General, and before that was a
deputy prosecuting attorney in Twin Falls,
Blaine and Ada Counties.
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Five Tips To ComBAT VERBOSITY

Tenielle Fordyce-Ruff

nother member of The Ad-

vocate Editorial Board re-

cently sent me a trial court’s

order directing the movant

to file a new motion that

concentrated on eliminating
verbosity. ' While I’'m sure the attorney
who received this order (which included
the judge’s redlined suggestions!) was hu-
miliated, we shouldn’t wait for a judge’s
invitation (or humiliation) to combat ver-
bosity in our writing.

Instead, we should take every oppor-
tunity to write better sentences. Wordy
sentences tend to be filled with poor con-
structions that break the readers’ concen-
tration, forcing them to stop and decipher
our meanings. Yet, we all know that we
don’t communicate effectively if our sen-
tences need translation.

The principle to writing better sen-
tences is simple: Legal writing is often
about characters doing actions. So it
makes sense to use a subject-verb-object
construction instead of burying the ac-
tors and actions. To help you write bet-
ter sentences that narrate the action, we
will examine five tips for writing shorter
sentences: active voice, concrete subjects,
active predicates, parallel structure, and
cleaning out clutter.

Active voice

We have all heard that active voice
is preferable to pas-
sive voice, but have
you ever wondered
why? First, passive
voice can make sen-
tences longer.? For
instance:

A duty of care to
the plaintiff was
breached by the de-
fendant when the slippery floor was left
unmopped by the defendant.

This exact same idea can be expressed
in many fewer words.

When the defendant failed to mop the
slippery floor, he breached his duty of
care to the plaintiff.

And, not only is this sentence shorter,
it’s easier to understand. That’s because
using passive voice also obscures the ac-
tor in the sentence, which can lead to con-
fusion. Take this next example:

In balancing the interests, full factual
development is needed in order to ensure
the fair administration of justice.
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Be-

So, who is doing what here?
cause the writer has used passive voice,
the reader can’t understand this sen-
tence. This confusion and obscurity can
be cleared up, however, by using active
voice — naming who is doing the action
in the sentence.

In order for courts to balance the inter-
ests, the parties should fully develop the
facts.

This fix helps the reader better un-
derstand the writer’s meaning, and it’s
shorter.

Concrete subjects

Not only should we expressly state
who is doing what, we should be concrete
when drafting the subjects in our sentenc-
es.

The_awarding of damages will be left to
Jjudicial discretion.

Here, the real action in the sentence is
buried in the subject, and the real actor is
hidden. But, putting the actor first makes
for a shorter and better sentence.

The judge will decide whether to award
damages.

Removing almost meaningless ab-
stractions from our subjects also makes
our sentences better. Abstractions like
“nature of,” “kind of,” “type of,” and
“area of,” add virtually nothing to a sen-
tence and obscure the real actor and ac-

Confusion and
obscurity can
be cleared up,
however, by
using active
voice — naming
who is doing the
action in the
sentence.

tion. Notice how this sentence improves
when a real person is used as the subject
instead of an abstraction.

The nature of the defendant s argument
was that he was temporarily insane.

The defendant argued that he was tempo-
rarily insane.

Active predicates

Enough about subjects! Let’s cover
the rest of the sentence. Shorter, better
sentences use active predicates. (Gram-



mar refresher: Predicates are the part of
a sentence that tells the reader about what
the subject is or is doing.)

Sentences are better and more concise
when we use short active verbs. They are
more forceful, and more dynamic. This
is because readers prefer to focus on the
verb—the action. So, shorter, punchier
verbs help advance the story and help the
reader understand which facts are legally
significant.

Yet, we legal writers tend to turn the
action in our sentences into the subjects
by using nominalizations.> This deadens
our writing. It shifts the reader’s focus
from the story and the facts to trying to
discern your meaning. Take for instance:
The actions of the transit authority in
firing appellants for criticizing fare
increases were a violation of the appel-
lants’ first and fourteenth amendment
rights.

This sentence becomes more inter-
esting and shorter when it uses an active
verb:

The transit authority violated the appel-
lants’ first and fourteenth amendment
rights when it fired them for criticizing
fare increases.

(This fix has the added bonus of us-
ing an active verb and a concrete subject:
transit authority.)

Parallel structure

An active verb isn’t the end of the
sentence, though. Sometimes we need to
express a list of ideas after the verb. The
actors in our sentences will have to do
more than one active verb. When that’s
the case, we need to put the list into paral-
lel structure. This coordinates the ideas
for the reader, promotes clarity and con-
tinuity in your ideas, and helps the reader
see the relationship of the items in the list.

Parallel structure is the use of simi-
lar grammatical form for coordinate ele-
ments. In practice, this means when we
write a pair or a list, match nouns with
nouns, verbs with verb, prepositional
phrases with prepositional phrases.

Sentences that fail to use parallel
structure tend to be long and difficult to
follow.

An agency defense depends on whether
the agent was acting as an extension
of the buyer and not for himself, if the
agent was motivated by compensation,
and finally, was salesman-like behavior
exhibited.

But, putting the three requirements
into the same grammatical form (match-
ing the verbs) makes this a much better,
shorter sentence.

Finally, we can look for other places
to tighten your sentences. We sometimes
add words to our writing without
adding any meaning. We throw in
extra propositional phrases
or use needless repetition.

An agency defense depends on whether
the agent was acting as an extension of
the buyer and not for himself, was moti-
vated by compensation, and acted like a
salesman.

Clear the clutter
Finally, we can look for other places
to tighten your sentences. We sometimes
add words to our writing without adding
any meaning. We throw in extra proposi-
tional phrases or use needless repetition.
Let’s start with this sequence:

At this point in time, we are in the pro-
cess of filing a motion for summary judg-
ment with the court.

At this point in time, we are in the pro-
cess of filing a motion for summary judg-
ment.

We are in the process of filing a motion
for summary judgment.

We are filing a motion for summary judg-
ment.

By cutting out the extraneous prepo-
sitional phrases, we took this sentence
from 20 words to eight — without a loss
in meaning.

We can also cut out needless repeti-
tion.

Ferguson described the car as an older
model sedan that was green (in color).

For (a period of) three years, Bowman
worked as a grocery store checker, but
during (the year of) 2003 she was pro-
moted to store manager.

Jones parked her car at 10:00 p.m. (at
night) and did not return for it until 7:00
a.m. (in the morning).

None of these sentences needs the
words in parenthesis. Our readers under-
stand that green is a color, 2003 is a year,
and 10:00 p.m. is at night. We shouldn’t

waste words by explaining to them what
they already know.

Conclusion

We can all combat verbosity by fo-
cusing on telling our readers a good
story. Using real people as subjects and
having them do real actions. This narra-
tive structure not only makes our writing
shorter, it helps our readers focus on our
meaning. And because writing is often
our best chance of telling our clients’ sto-
ries, combating verbosity by focusing on
the people involved in the case helps the
reader better understand the story behind
the case.

Sources

Helene S. Shapo et al., Writing and Analy-
sis in the Law, 229-237 (5th ed. 2008).
Anne Enquist & Laurel Currie Oates, Just
Writing:  Grammar, Punctuation, and
Style for the Legal Writer, 69-76 (3d ed.
2009).

Endnotes

1 A copy of this order can be found at http://cdn.
abovethelaw.com/uploads/2012/11/Merryday-Or-
der.pdf.

2 For a refresher on finding and fixing passive voice,
see my article, Adding People to Your Writing: Elim-
inating Passive Voice and Vague “ing” Words, in the
November/December 2010 edition of The Advocate.
sFor a refresher on finding and fixing nominaliza-
tions, see my article, Cutting the Clutter: Three Steps
to More Concise Legal Writing, in the January 2011
edition of the Advocate.
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How 10 PREPARE YOUR CLIENT FOR MEDIATION

Deborah A. Ferguson

Editor’s Note: This is the second
of a three-part series.

ur role as lawyers continues
to evolve as more legal dis-
putes are resolved through
mediation. Less than five
percent of civil cases go to
trial. Consequently, your
pretrial strategy should reflect the strong
likelihood that the case will be settled.
You must prepare for the near certainty
that you will sit at the table with a me-
diator, and perhaps the opposing side, to
negotiate a settlement. Civil trial lawyers
need to be proficient in representing
clients in a mediated settlement process.
Part of that preparation means prepar-
ing your client, which should begin long
before the actual mediation. While Part I
of this series examined the benefits of a
mediated resolution, Part II suggests how
you can best prepare your client for a me-
diation. Part IIT will address practice tips
for attorneys participating in a mediation.

Explain to your client
how mediation works

The mediation process focuses on
solving problems and on the future. It
is fundamentally different from an at-
tempt to find fault, which is what is at
the core of a legal adjudication. Many of
our clients, if not most, have never gone
through mediation. In order to be fully
prepared, your client must understand the
basic difference between an agreement
and a judgment. While most clients un-
derstand that mediation does not directly
involve the court, they may still expect
some form of adjudication of the facts,
which will not happen. You may want
to remind them that while a judge (or
arbitrator) looks at the past and decides
who is right and who is wrong, in media-
tion, the parties work with a mediator to
resolve the conflict by way of a voluntary
agreement.

It is also important to discuss with
your client what it means to be success-
ful in mediation. You should point out
that a successful outcome in a mediation
will not look like a favorable court judg-
ment, where one side prevails, and the
other side does not. Instead, in mediation
there are no clear winners and losers. A
successful mediation allows your client
to choose between either continuing with
litigation or ending the matter by way
of the most favorable settlement option
available. Your job as counsel is to get
the best proposal on the table from the

50 The Advocate * January 2013

A successful mediation allows your
client to choose between either continuing
with litigation or ending the matter
by way of the most favorable
settlement option available.

other side. Then your clients can weigh
the offer and the finality it brings against
the cost, effort, and uncertainty of pursu-
ing potential recovery pursuant to the
decision of a court.

Take the time to discuss with your
client a range of acceptable outcomes.
Fixating on a bottom line dollar amount
may come back to haunt you. Once your
client hears an amount that must be paid
or received, it may be difficult to move
them from that anchor. Mediation often
reveals new facts, or puts other important
variables in a new light, requiring reas-
sessment of the value of the case. Do
not get locked into an absolute position
that may no longer be viable to pursue or
defend.

Because a mediated settlement often
involves something other than money,
brainstorm with your client about what
a customized resolution of the conflict
might look like. For example, would an
apology, future business contracts, or a
structured annuity be alternative means
to a compromise? Fleshing out these
options and doing research on their fea-
sibility in advance greatly increases their
potential usefulness in reaching an agree-
ment during the course of a mediation.

Emphasize to your client
that compromise will be necessary
Make sure your client understands
and accepts that mediation will involve
compromise from both sides. If your
client is unwilling to yield on any given
issue, then litigation might be the only
path ahead despite the fact that it might
not bring your client to his or her de-
sired destination. Let clients know that
if they terminate the mediation process,
litigation will, in fact, proceed. If you
reach this juncture, ask them to weigh
the inherent uncertainty of litigation,
along with the relative strength of their
case and an assessment as to the range of

outcomes. Mediation allows deals to get
done because one side is not the winner
and one side is not the loser. Both parties
walk away with something they can live
with.

At a recent advanced mediation
training, a retired judge told the tale of a
mediation he conducted in a complicated
intellectual property case. Late in the day
during a caucus session, tempers flared
and negotiations reached an impasse. The
mediator suggested to one of the parties
that a trip to Wal-Mart would be useful.
The bewildered party inquired, “Why?”
“To take a look at your jury pool,” he
replied. While much of the world emu-
lates our jury system as the gold standard
of justice, it presents considerable chal-
lenges in a complicated civil case. This
judge’s point was that it is difficult to ef-
fectively present complex litigation even
to the most experienced jurist, let alone
to a random jury of citizens. Your client
should consider this reality.

In these discussions, ask your client
to consider the drain that litigation will
impose on his or her time, budget, and
energy and to carefully weigh this against
the resources that a mediated resolution
could potentially save. Point out that
even for the victorious, a judgment may
do little to either address the underlying
problem that created the dispute in the
first place or to stop it from reoccurring.

Discuss the objectives
of the mediation

Manage your client’s expectations so
that they are realistic and avoid an “all
or nothing” perspective. The ideal result
of the mediation is the full settlement of
the case. However, even if the mediation
does not resolve all the claims between
the parties, encourage your client to
be prepared to take an incremental ap-
proach. Mediation can narrow the issues
and get some claims off the table. In the



event the case proceeds to trial, this will
allow the court to focus on the primary
dispute and avoid having to resolve ex-
pensive and distracting ancillary issues.

In multifaceted disputes, an initial
mediation might be only one of several
sessions, as part of a longer negotiation
process. You should prepare your client
to take the long view and to not get dis-
couraged or frustrated if a single media-
tion session does not resolve the case.
At times, negotiations reveal that crucial
pieces of information are missing, and
more facts must be gathered before the
parties can enter an informed settlement.
Likewise, a core disagreement on a fun-
damental issue of law may crystallize.

Instead of reverting back to a litiga-
tion mode, explain to your client that this
can present an opportunity to work with
the mediator to carve a path forward and
avoid the impasse. After defining the is-
sue that is blocking settlement, a game
plan might be developed to continue the
process and shed more light on the is-
sue without returning immediately to a
full litigation track. This could entail an
agreement between the parties to engage
in focused discovery on the disputed
facts, to hire a third party expert to weigh
in, or to proceed with the joint testing of
a product or an accident reconstruction.
Rather than abandon the negotiation pro-
cess, an unsuccessful attempt at resolu-
tion can create a plan to move settlement
forward.

Even if the mediation does not
resolve the litigation or streamline dis-
covery, it can allow you and your client
to learn more about the other side of
the case. Mediation often results in new
insights into the conflict, which did not
come to light through the traditional
discovery process because the right ques-
tions were not asked. Ask your client to
listen carefully throughout the mediation
because it presents a unique opportunity
to hear both parties’ perspectives. Re-
vealing information is often unearthed in
the separate caucus sessions or opening
statements. Fully participating in the me-
diation may also increase clients’ objec-
tivity because they will be put in a posi-
tion to have to consider the soundness of
their claims or the defenses.

Explain the structure of mediation
and inevitable downtime
Although there is no set formula, a

mediation may begin with a joint intro-
duction by the mediator, to both parties
and counsel. The mediator will typically
explain the process and the confidential
nature of the proceedings. Then the par-

ties go into separate caucus sessions, with
the mediator working as an intermediary
between them.

However, sometimes a mediation
takes the following regrettable course.
Counsel and client are ushered into a
windowless conference room in the
morning by a receptionist only to sit and
wait for hours for the mediator to emerge
from an initial caucus session with the
other party. Frustration mounts as the
hours drag on. This time is unproductive,
as you have not yet even seen, let alone
been heard, by the mediator. Hopefully
this scenario can be avoided by a pre-
mediation discussion with the mediator
and a request for introductions before
caucus sessions begin. But address the
inevitable downtime inherent in caucus
sessions with your client in advance, so
they know what to expect and come pre-
pared to use the time productively.

Consider the pros and cons
of a joint session

You should also discuss with your
client whether you will request that the
mediator conduct a joint session with
the opposing parties, or if you prefer the
entire mediation take place in separate
caucuses. If a joint session is planned,
make sure you are clear as to who will
make opening statements: counsel or the
parties themselves. Although one size
does not fit all, the parties’ attorney typi-
cally should do the talking. Counsel is in
a better position to succinctly relay the
merits of their client’s story and avoid
the emotions the client might bring to the
situation. As counsel, minimize argument
in your opening statement, so that the
joint session does not disintegrate into
grandstanding. The mediator should also
be prepared to take firm control of the
joint session, and promptly end it, if that
should occur.

In some jurisdictions, joint sessions
are routinely conducted. They are not as
common in Idaho, but Idaho attorneys
may, on occasion, want to consider par-
ticipating in a joint session, given the
right case and the right mediator. Despite
the likely initial discomfort of the situa-
tion, it can provide you and your client
an invaluable opportunity to hear the best
arguments of the other side. If the case
does go to trial, the joint session might
prove to be an important trial preparation
step for your client

Despite its potential risks and awk-
wardness (namely that the mediation
gets off to a poor, hostile, and polarizing
start), a joint session can also provide
for the basic human need to be heard
and acknowledged, even if it is through
counsel. This can help the parties look

beyond the positions advanced in the liti-
gation to the true interests of both sides.
Do not underestimate how a showing

of dignity and respect, or even simply
recognition, can change the dynamics

of a case. This is especially true when a
plaintiff is challenging the decision of a
large business, institution or government
agency they perceive as more powerful.
Addressing the parties’ need to be heard
and to be treated respectfully can create a
more reasonable and flexible negotiation
process. With the consent of counsel and
after the right preparation, joint sessions
can be a powerful mediation tool and
merit your consideration.

Involve your client
in the preparation process

Lastly, involve your client in the me-
diation preparation process. A successful
and positive experience is far more likely
if they understand the process, as well
as the goals and possibilities of media-
tion. Even if mediation does not result
in a resolution of all of the claims, it
can go a long way in refining the issues
between the parties. Preparation will
help clients assess the risks and merits of
their claims. It may also provide a reality
check and adjust their expectations as to
outcome.

In summary

In most of your civil cases, you will
represent your clients in a settlement
process, usually mediation. Advance
preparation is crucial to a successful me-
diation, and preparing your client is an
essential part of that process. Don’t skip
this step. You have a sizable advantage
in securing a good result if you and your
client arrive well-prepared to mediate.

About the Author
Deborah A. Ferguson specializes in

civil mediation and litigation. She has
26 years of complex civil litigation and
trial experience. Formerly an Assistant
United States Attorney, she has litigated
hundreds of civil cases for the Depart-
ment of Justice over the past 20 years.
She recently attended the Straus Institute
for Dispute Resolution at Pepperdine
University School of Law and completed
advanced training in mediating cases in
litigation. She is on the roster of certi-
fied mediators for
the United States
District Court for the
District of Idaho and
for all Idaho State
Courts. Deborah A.
Ferguson served as
the President of the
Idaho State Bar in
2011.
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The Law Office
of
Cantrill, Skinner, Sullivan & King, LLP
founded in 1980

Is pleased to announce
it is changing its name to

Cantrill Skinner Lewis Casey & Sorensen, LLP

Our address, phone and fax numbers
will remain the same.

Cantrill Skinner Lewis Casey & Sorensen, LLP.
1423 Tyrell Lane Phone: 208-344-8035
Boise, ID 83701 Fax: 208-345-7212

cssklaw@cssklaw.com
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CourtCall’

REMOTE COURT APPEARANCES

We are currently providing service to the following Courts

6th Judicial District

Bannock - Pocatello
Judge Brown - Bannock

4th Judicial District

Valley - Cascade
Judge MclLaughlin

Judge Neville Judge Presiding/Visiting - Bannock
Ada - Boise Bear Lake - Paris
Judge Owen Judge Brown - Bear Lake

Judge Presiding/Visiting - Bear Lake
Caribou - Soda Springs

Judge Brown - Caribou
Judge Presiding/Visiting - Caribou

5th Judicial District

Twin Falls
Judge Bevan
Judge Stoker Franklin - Preston

Judge Brown - Franklin

Judge Hunn

Judge Presiding/Visiting - Franklin

Save Time ¢ Save Money ¢ Use CourtCall

* Judicial officer's names are for reference only and are not an endorsement. * Not all Judges allow CourtCall for all appearances.

E. Lee Schlender
Mediation for Tort Litigation in Idaho and Washington

S Convenient, fast and just resolution. Committed to

expeditious resolutions. Having broad experience
both as a judge and attorney has given Mr. Schlender
extraordinary depth in understanding the litigation
process as well as the economic and emotional perils

that face parties in litigation.

* 40 years litigation state and federal courts,
settlements and appeals.

» Mediation experience with all major
insurance carriers.

* Idaho Supreme Court and Federal
mediation Rosters; National Judicial
College Graduate; Fulcrum Institute.

Please call (208) 587-1999 or email: leeschlender@gmail.com
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February 2013 Idaho State Bar Examination Applicants

(as of December 1, 2012)

Cheryl Anne Allaire

Boise, ID

Georgetown University Law
Center

Jay Matthew Alley
Rexurg, ID
Brigham Young University

Todd Christopher Amick
Boise, ID

University of Montana School
of Law

Ashley Maree Anderson
Mapleton, UT
Brigham Young University

Jeremy J. Andrew

Garden City, ID

The Thomas M. Cooley Law
School

Tonya Marie Baldwin
Coeur d’Alene, ID
Gonzaga University

Brock Hill Bischoff
Pocatello, ID

The Thomas M. Cooley Law
School

Ryan Ronald Bolander
Taylorsville, UT

Thomas Jefferson School of
Law

James Browitt

aka James Edward Browitt
Lewiston, ID

University of Idaho College of
Law

Jason Michael Brown
Pocatello, ID

University of Idaho College of
Law

Loretta M. Brown
Silver City, NM
Vermont Law School

Merete Christine Brown
Boise, ID

University of Idaho College of
Law

Thomas A. Bushnell
Bonners Ferry, ID
Oak Brook College of Law

Michael David Bybee
Missoula, MT

University of Montana School
of Law

Wm. Hunter Campbell

Las Vegas, NV

University of Nevada, Las
Vegas, Wm S Boyd School of
Law

Nathan Gregg Caplin
Santa Clara, UT
Brigham Young University

Stephen Paul Carpenter
Idaho Falls, ID

University of Idaho College of
Law

Bil Childress
Spokane, WA
Gonzaga University

Kellen C. Corbett
Spokane, WA
Gonzaga University

Jeffrey Lee Cotton Il

Boise, ID

University of Idaho College of
Law

Jennifer Rose DeHaan
Hansen, ID

University of the Pacific,
McGeorge School of Law

Lindsay Ellen Dressler
Boise, ID

Catholic University of America,
Columbus School of Law

Amie J. Dryden

Boise, ID

University of Idaho College of
Law

Ellis Edward Eifert
Moscow, ID

Regent University School of
Law

Jonathon Frantz

Moscow, ID

University of Idaho College of
Law

Alexander Fleming Freeburg
Jackson, WY

University of Washington
School of Law

Chip Giles

aka Bradley Don “Chip” Giles Il
Kuna, ID

University of Idaho College of
Law

Mark O. Hansen DVM
Ketchum, ID

University of Idaho College of
Law

James Eldon Harmer
Caldwell, ID

University of Idaho College of
Law

Katherine Anne Hawkins
aka Katherine Anne Paulsen
Moscow, ID

University of Idaho College of
Law

Joseph Chaddock Hickey
Hailey, ID

University of Idaho College of
Law

Jason Lee Hudson

Boise, ID

University of Colorado School
of Law

Nancy Ann Hurd

Albion, WA

University of Idaho College of
Law

Trevor Elliott Jack
Reno, NV
Notre Dame Law School

Ryan D. Jenks

Boise, ID

University of Idaho College of
Law

Gary Mitchell Kirkham

aka Mitch Kirkham

Moscow, ID

University of Idaho College of
Law

Asa Codesh LaMusga
Spokane Valley, WA
Gonzaga University

Wes Scott Larsen

aka Wesley Scott Larsen
Spokane, WA

Gonzaga University

Ariana Fiori Laurino

Coeur d’Alene, ID

University of Idaho College of
Law

J. Kelso Lindsay

aka Kelly Lindsay

Coeur d’Alene, ID

Loyola Law School, Loyola
Marymount University

Andrew Griffin Lukes
Spokane, WA
Gonzaga University

Robert Henry McQuade
Arlington, VA

University of Baltimore School
of Law

Patrick James Miller
Homer, AK
Vermont Law School

Brian Richard Morris

Boise, ID

University of Idaho College of
Law

Eugenia Ojeda

aka Eugenia Ojeda-Martinez
Mesa, AZ

University of Idaho College of
Law

Garrett James Oliverson
Spokane, WA
Gonzaga University

Michele L. Peterson
Helena, MT

University of Oregon School
of Law

Andrakay J. Pluid

aka Andrakay Joelle Hoisington
Bonners Ferry, ID

University of Idaho College of
Law

Jillian Hana Potts

Post Falls, ID

Gonzaga University

Devin William Quackenbush
Anchorage, AK

Creighton University School
of Law

Sarah Maureen Reed
Boise, ID

University of North Dakota
School of Law

Steven J. Richardson
Meridian, ID

The Thomas M. Cooley Law
School

Stephanie Riley

aka Stephanie Riley Gentry
aka Stephanie Riley-Williams
Boise, ID

University of Idaho College of
Law

Jillian Leah Roderick
Coeur d’Alene, ID

Gonzaga University

Terry Rodino Jr.

Rexburg, 1D

Washburn University

Mark Rees Scoville
Blackfoot, ID

The University of Michigan
Law School

Kiera Louise Sears
Meridian, ID

University of Nevada, Las
Vegas, Wm S Boyd School of
Law
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February 2013 Idaho State Bar Examination Applicants

(as of December 1, 2012)

Michael Foster Sexton lll
Rexburg, 1D

New York University School
of Law

Brian T. Shaw

Moscow, ID

University of Idaho College of
Law

Ryley Siegner

Boise, ID

University of Idaho College of
Law

James Bryant Smith
Pleasanton, CA
University of California,
Hastings College of Law

Jody Elizabeth Smith
Lexington, VA
Washington and Lee
University School of Law

Kimberly Erin Smith
Pleasanton, CA
University of California,
Hastings College of Law

Jeremiah Trent Stoddard
Germantown, MD
Gonzaga University

Ashlen Michelle Strong

aka Ashlen Michelle Anderson
Alexandria, VA

The George Washington
University Law School

John David Sullivan

aka John Sullivan Rivers
Helena, MT

University of Montana School
of Law

Joel Dee Tague

Boise, ID

Oklahoma City University
School of Law

Matthew Robert Thompson
Meridian, ID

University of Oregon School
of Law

Teague Steven Thorne
Blackfoot, ID

University of Idaho College of
Law

George Joseph Tomlinson
Rochester, NY

The Thomas M. Cooley Law
School

Tricia D. Usab

aka Tricia Ann Dytkowski
Liberty Lake, WA

University of Florida, Frederic
G. Levin College of Law

Michelle Vos

Boise, ID

St. Thomas University School
of Law

Nicholas Alexander Warden
Boise, ID

University of California-Davis
School of Law (King Hall)

Bryan J. Wheat

Dillon, MT

University of Idaho College of
Law

Andrew Aroon White
Spokane, WA

Creighton University School
of Law

David Jay Wilson
Boise, ID
Arizona State University

ELAM & BURKE

ATTORNEYS AT LAW

Elam & Burke, P.A. is pleased to
announce that Joseph N. Pirtle

certificate from stravs institute for dispute resalution

SPINK MEDIATION

Commercial Disputes | Real Estate | Land Use | Tie | Construction | Employment Disputes

has become a shareholder of
the firm.

EFFICIENT +EFFECTIVE

Mr. Pirtle practices in the area

of commercial and business
litigation and insurance defense,
with significant experience

in business entity formations

and transactions. Mr. Pirtle is a
member of the Idaho and Oregon
Associations of Defense Counsel,
is a graduate of the inaugural
class of the Idaho Academy of
Leadership for Lawyers, and is the
Secretary of the Litigation Section
of the Idaho State Bar. Mr. Pirtle

is licensed to practice law in
Idaho, Oregon and the Ninth
Circuit Court of Appeals.

JOSEPH N. PIRTLE

MICHAEL T. SPINK

provides neutrality and fexibility in
establishing the mediation format
most suitable for successiul
resolution of your case

(T) 208.388.1092
spinkbutler.com
251 E. Front Street - Suite 200
Boisa, Idaho 83702

mspinki@spinkbutier.com

251 E. FRONT ST.
SUITE 300
BOISE, ID 83701
208 343-5454

WWW.ELAMBURKE.COM
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Thomas Logan Smith

1927 - 2012

Thomas Logan Smith, 85, died Oct.
14,2012, at his home. Born in Boise, Tom
served in the Navy at Great Lakes Naval
Training Station, and at Del Monte, CA.
After being discharged from the Navy,
Tom enrolled at the University of Idaho,
and became a member of Beta Theta Pi
fraternity.

Tom was married to Shirley John-
son in 1951 and finished his final year of
University of Idaho College of Law the
following year. He practiced law in Boi-
se for 50 years. Tom was proud to be a
fourth generation Idahoan. His maternal
great grandfather, Thomas E. Logan, was
Boise’s first post-
master in 1869, and
was elected Mayor
of Boise four times.
His adobe house now
stands in Pioneer Vil-
lage next to the Idaho
Historical Museum.
His paternal grand-
father, Thomas O.
Smith, was the candy
maker who started
Idaho Candy Com-
pany in 1901. His recipes for the Idaho
Spud, Old Faithful, and Cherry Cordial
candy bars are still being used.

He is survived by his wife Shirley, his
son Geoffrey (Elizabeth), his daughter
Jennifer, all of Boise, ID; his sister Mari-
lyn (Jack) of Seattle, WA, and several
nieces and nephews.

Thomas Logan Smith

Samuel Hess Crossland lli

1929 - 2012

Samuel Hess Crossland III, 83, died of
natural causes on Oct. 22, 2012, in Boise.

He was born in Tulsa, Oklahoma, to
Samuel Hess Crossland, Jr. and Louise
Weaver. He grew up in Tulsa and became
an accomplished musician playing both
the piano and drums. His mother, Louise,
was a concert pianist in her youth in Dal-
las and a piano teacher later.

After high school, Sam enlisted in the
U.S. Navy and was stationed in Pearl Har-
bor, Hawaii, serving on a submarine as
a radio operator during the Korean War.
When Sam returned from the war he en-
tered the University of Oklahoma on the
GI Bill and graduated with a degree in
History.

He then entered the Oklahoma Univer-
sity Law School, where he met the love of

his life, Yolonda Phillips McMahon. Af-
ter Sam finished his law degree in 1957,
and Yo finished her degree in Education
and Art History in 1958, the two married.

Sam loved the law, which may be ex-
plained by the fact that he was a fourth
generation lawyer. His father, Samuel H.
Crossland, Jr., had moved to Tulsa from
Paducah, Kentucky, and became a judge
on the Tulsa County Court of Common
Pleas until his death when Sam was three
years old.

Sam’s first job out of law school was
with the Tulsa County Prosecutor’s Of-
fice, having been hired by the elected
prosecutor, J. Howard Edmondson. Sam
tried numerous DUI cases, but was not as
successful at obtain-
ing convictions as
he would have liked,
often noting that the
juries back in those
days had the mindset
of “there but for the

grace of God go I!”

While Sam
worked in the pros- ol
ecutor’s office he and  Samuel Hess
Howard Edmondson Crossland Il

forged a long and

lasting friendship. When Mr. Edmond-
son decided to run for governor of Okla-
homa, Sam was his campaign manager.
Mr. Edmondson won the race and Sam
and Yo moved from Tulsa to Oklahoma
City where Sam served as legal counsel
to Governor Edmondson. Sam and Yo’s
daughter, Julia Allison was born while
they lived there.

In 1962, the Crosslands moved to
Washington, D.C., where Sam practiced
law and studied Government Contracts
at night at George Washington University
Law School.

Sam later worked as associate counsel
for Morrison Knudsen Company, Inc., and
he eventually was transferred to Boise. He
was promoted to general counsel and later
became Senior Vice President and Secre-
tary in addition to General Counsel until
he retired in 1989.

Sam served on the Boise State Univer-
sity Foundation Board, the St. Alphonsus
Foundation Board and the Learning Lab,
Inc. Board for many years. In 1992, he was
awarded the Distinguished Citizen Award
by St. Alphonsus. In 1989, he received an
Outstanding Service Award by the Idaho
State Bar, and in 2003 was awarded the
Professionalism Award, again by the Ida-

ho State Bar. Sam and Yo were also mem-
bers of the Boise Philharmonic Founders
Club.

Sam is survived by his daughter Julia,
son-in-law Bill Ward, grandson Walker
Ward, brother Dan Crossland and neph-
ew Christopher Crossland, both of Santa
Rosa, California.

Robert Earl Rayborn

1931 - 2012

Robert Earl (Bob) Rayborn died Oc-
tober 8, 2012, with his wife Judi, step-
son Matt, and friend Candy at his side.
Bob was born on Dec. 1, 1931 in Twin
Falls, Idaho to Adah (Jackson) and E. L.
(Doc) Rayborn. He has one sister, Margie.
Bob grew up and at-
tended schools in
Filer, Idaho, where
his father Doc, was
city attorney for
55 years. Bob ex-
celled in school, and
loved fishing, boat-
ing, football, and
golf. After gradu-
ation, he moved
to Moscow, Idaho
and attended the
University of Idaho for two years, and
then went on to Stanford University
to pursue the family tradition of law.
He married Sarah Warberg and started a
family. They were later divorced. Bob grad-
uated from Stanford University in 1954
and Stanford Law School in 1956. Bob and
family returned to Twin Falls to enter the
family law firm of Rayborn and Rayborn.
The law firm was started by his father
E.L. Rayborn and his uncle E.M. Ray-
born in 1928, and is still going today.
Bob’s family had grown to six wonderful
children: David, Vickie, Steve, Meg, Zoe
and Liz.

Bob  married Rozelle Lekey,
who later died in a car accident.
Bob and Judi Gibson Campbell mar-
ried on November 26, 1985 and a new
chapter in Bob’s life began. They shared
a mutual love of hunting, collecting and
refurbishing antiques. Bob loved showing
off his home and relating the history and
discovery of each piece in this collection.
Wednesday golf with friends was a tra-
dition. In 1995 Bob was voted “Boss
of the Year” by the Legal Secretaries
Association, and was past Fifth Judi-
cial District Bar Association President.
Bob was also very proud of his 30 year AV

Robert Earl Rayborn
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Rating Award with Martindale Hubbell. It
is the highest possible peer review rating.
With 57 years of practice, Bob was still
working until the end. His longtime secre-
tary/Para-Legal and friend Karen Mattice,
has been with him for 32 of those years.
Surviving Bob are his wife — Judi, his
children — David, Vickie, Meg, Zoe
and Liz. Stepson — Matthew Campbell,
stepdaughter Dani Campbell and many
grandchildren and great grandchildren.
At Bob’s request he was cremated and
there will be no service.

Alonzo “Lon” F. Davis
1935 -2012

Lon Davis, 77 of Eagle, died at a lo-
cal care center. Lon obtained a Bachelor s
degree and a law de-
gree from the Uni-
versity of Idaho. He
decided to become
an attorney after his
father’s suggestion.

After  graduat-
ing from law school
he practiced with
Richard Weeks. Lon
said he focused on
the research side of
the practice and left the trial work up to
Weeks. Lon loved to study the law. He
served as chairman of the Continuing Le-
gal Education Committee and worked for
the Idaho Supreme Court as Staff Attor-

Alonzo “Lon” F. Davis

ney from 1973 until 1998. He was one of
the Masters of the three-person committee
to review 1974 bar exam results and ulti-
mately drafted the standards for grading
bar exams and the standards for preparing
the examinations.

Over the years, Lon drafted chapters
on appellate rules, civil rules, criminal
rules, misdemeanor rules and often pre-
sented these materials at CLE seminars.
He was also very involved with the Bar’s
disciplinary matters and amendments to
the Bar Commission rules.

He was awarded the Idaho State Bar
Service Award in 1990 and honored as a
50-year bar member in 2009.

Lon and his wife, Mary Alice, have
four sons — Mark, David, Matt and Shawn.

Justice Byron S. Johnson
1937 - 2012

Justice Byron S. Johnson, died at his
home in Boise on Dec. 9, 2012 from can-
cer of the jaw.

A Harvard graduate, Johnson served
on the Idaho Supreme Court for 11 years
before retiring in 1999. He made headlines
earlier this year with his autobiographical
book, “Poetic Justice,” which earned high
praise from those in literary circles.

Before entering the judiciary, he did
criminal defense work and also repre-
sented the Idaho Education Association.
Johnson lost three races for office as a
Democrat, twice for the Legislature and,
in 1972, for U.S. Senate.

In 2007, the Idaho Legal History So-
ciety created the Byron S. Johnson award
to recognize those individuals who have
made significant efforts to help the mis-
sion of the ILHS. The award is named in
recognition of Justice Johnson’s years of
effort to collect, preserve and disseminate
Idaho’s rich legal history.

His official obituary, which he drafted,
describes him as a poet first, then a retired
justice. Johnson asked that donations in
his name be made to the Boise-based lit-
erary center, The Cabin, an organization
for which he served as a board member.
He was a leading figure in preserving the
history of Idaho’s legal community and
of Idaho City, where he lived for 20 years
with his wife, Boise County Magistrate
Patricia Young.

Johnson will
be remembered on
the Twelfth Day of
Christmas, Jan. 6,
at the Barber Events
Center in Barber
Park. The time has
yet to be firmly set,

but it will be in the JH°r': Byron 8.
afternoon, Young onnson
said.

“He didn’t want a memorial service,
but he did want a wake,” Young said. “He
wanted a really good party. We’re going to
have good whiskey there, and good food.”

g

g

IDAHO LAW FOUNDATION

L

Helping the profession serve the public

The Idaho Law Foundation has received a generous donation in memory of:
Sam Crossland, Bob Rayborn and Mervin V. Ling
from John and Karen Rosholt.

The Idaho Law Foundation has received a generous donation

from Wytychak Elder Law

In memory of their recently passed clients.

56 The Advocate * January 2013



| I r
IN ROD[L'C N Concordia Law's curriculum is designed to inte-

grate coursework with practical skills, including
oncordia Law’'s ™= exposure in the workplace to the practice of law

Internship and Externship Program — through internships and externships.

Students are eligible for field work after their first
year of law school during the summer session and
throughout the academic year. Full time and part
time models placement options are available to
meet your needs.

Are you interested?
Please visit www.concordialaw.com/ei_survey
to help us and we can help connect you with an

intern or extern.

CONCORDIA UNIVERSITY
SCHOOL OF LAW

Office of Experiential Learning and Career Services
501 West Front Street Boise, Idaho 83702

208.639.5403

LIVE THE VISION AT WWW.CONCORDIALAW.COM

You Settle The Case.
We Settle The Rest.

Call us to discuss a

Medicare Set Asides . comprehensive settlement

Lien Resolution 3 plan for your next case!
Government Benefit Protection
Audrey Kenney
Trust Planning & Administration Sl et
akenney@tjsg.com

Structured Settlements 208-631-7298

L Lo gV SRR
alnessHirect
GROUP

Settlement Planners
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Laird Stone to serve

on CSl board

TWIN FALLS - Laird Stone of the law
firm Stephan, Kvanvig, Stone & Trainor
in Twin Falls was elected to serve a four-
year term as a trustee
for the College of
Southern Idaho.

Laird has been a
member of the Idaho
State Bar since 1979.
He and his partners,
Russell G. Kvanvig
and Kevin F. Trainor,
have been an active
practice in family
law, estate planning,
commercial law and
litigation in Twin Falls and the surround-
ing area.

Laird Stone

Stoel Rives names
Nicole Hancock as firm’s

agribusiness leader

BOISE — Stoel Rives LLP, a U.S.
business law firm, has appointed Nicole
Hancock as chair of the firm’s Agribusi-
ness Initiative. As leader, Nicole is re-
sponsible for providing strategic direction
and management for the initiative, which
includes attorneys practicing in a variety
of agribusiness sectors across seven Stoel
Rives’ offices.

“I am excited to start my new role
working with the strong Agribusiness at-
torneys in our firm,” said Nicole, “and
look forward to working closely with our
agribusiness group to grow our practice.”

Nicole is a trial
partner in the Boise
office of Stoel Rives.
Drawing upon her
previous experience
as corporate counsel
for Syngenta Seeds,
Inc. she also serves
as general counsel
for a variety of Agri-
business companies,
advising clients on
agricultural-related
matters including contracting, seed laws,
trade secrets, trademark protections, prod-
uct liability lawsuits, Department of Ag-
riculture investigations and appeals, and
PACA claims.

Nicole is also the president of the
Idaho Women Lawyers organization that

Nicole Hancock
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promotes opportunities for women and
minorities in the legal profession.

Hargraves to join

Ruchti & Beck, PLLC
POCATELLO - The law firm of

Ruchti & Beck,
PLLC, welcomes
attorney David B.

Hargraves to the firm
where his practice
will focus on estate
planning,  probate,
business formation,
workers’ compensa-
tion, and injury law.
David received his
B.S. from the Uni-
versity of Utah in 1995, at which time he
was commissioned an officer in the U.S.
Navy. After four years of active duty,
he attended the University of Idaho Col-
lege of Law. After law school, he clerked
two years for the Honorable Judge Darrel
R. Perry of the Idaho Court of Appeals.
From 2004 to 2012, he was a deputy in the
Gem County Prosecutor’s Office handling
both civil and criminal matters.

David B. Hargraves

Borton Lakey welcomes

two attorneys

MERIDIAN - Victor Villegas has
joined Borton Lakey as a partner. His
practice emphasizes land use and zoning,
real estate transactions, corporate gov-
ernance, and real estate brokerage and
licensee practices. His litigation practice
includes matters in employment litigation,
contract litigation, construction defect
litigation, boundary
disputes, and inverse
condemnation. Vic-
tor also represents
clients in adminis-
trative proceedings
before state agencies
and serves as chair-
man for the City of
Eagle’s Planning &
Zoning Commission
and as Chairman for
the State of Idaho’s
Board of Drinking Water and Wastewater
Professionals. He also volunteers time as
a coach for youth soccer with Meridian’s
Police Activities League.

Victor Villegas

Robert K. Banks now serves of-coun-
sel with the firm Borton-Lakey practicing

in its real estate development group con-
centrated in commercial development em-
phasizing supermarket and retail anchored
multi-tenant developments. Mr. Banks has
extensive experience in all aspects of site
selection, financing and acquisition; prop-
erty entitlement and
development;  and
design, construction
and management of
grocery-based  re-
tail  developments
throughout the Unit-
ed States.

From 2008 to
2010 he served as
the Vice President of
Real Estate for Alb-
ertson LLC responsible for building new
stores, remodeling existing stores, manag-
ing real estate properties, and disposing of
surplus properties. Robert’s community
service includes United Way, Detox Steer-
ing Committee Member - Boise & Ada
County from 2005 to present; George Fox
University MBA/MAOL Guest Instructor
from 2004 to present.

Borton-Lakey is located in downtown
Meridian, Idaho and can be reached at
(208) 908-4415 or www.borton-lakey.
com.

Robert K. Banks

Idaho attorney among those

named to help farm workers
BOISE - Farmworker Justice seated
four new representatives to its 16 mem-
ber board of directors. Natalie Camacho
Mendoza of Boise, Idaho, Marco Cesar
Lizarraga, Executive Director of La Co-
operativa Campesina
de California, Lupe
Martinez, President
and CEO of UMOS,
Milwaukee, Wiscon-
sin and Cyrus Mehri
founding partner of
the law firm Mehri
& Skalet, PLLC in
Washington, D.C.
have been appointed.
Natalie Camacho
Mendoza is manag-
ing partner of Camacho Mendoza Coul-
ter Law Group with offices in Idaho and
Maryland; practice areas include employ-
ment law, OFCCP compliance, worker’s
compensation defense, American Indian
law, civil rights litigation, government
relations, political law and business law.

-

Natalie amacho
Mendoza



OF INTEREST

She is licensed to practice law in Idaho,
Texas, Shoshone-Pauite Tribal Court, and
Coeur d’Alene Tribal Court. Natalie be-
gan her practice with Idaho Legal Aid Ser-
vices, Inc. where she served as staff attor-
ney then managing attorney, and director
of the Migrant Law Units. She currently
serves as Chair of the Trustee to the Louis
W. Hill Trust and Director for the North-
west Area Foundation, Minneapolis, MN
where she serves as the Program Commit-
tee Chair and is a member of the Execu-
tive Committee. She sits on the Dean’s
Advisory Committee for Concordia Uni-
versity School of Law and has been ap-
pointed by Gov. Butch Otter to serve on
the Idaho Criminal Justice Commission.

Farmworker Justice is a nonprofit or-
ganization that seeks to empower farm-
workers to improve their living and work-
ing conditions, immigration status, health,
occupational safety and access to justice.
Farmworker Justice is located in Wash-
ington D.C. but works with farmwork-
ers, their advocates and organizations
throughout the United States.

Karen Sheehan joins

Boise firm Gjording Fouser

BOISE - Gjording Fouser PLLC is
pleased to announce that Karen Sheehan
has joined the firm as an associate. She
is an experienced civil litigation attorney
who focuses her practice on employment
law, insurance defense, bankruptcy, and
tort. She also has extensive business and
corporate law experience.

Karen earned a B.A. in economics
from Bucknell University, and her J.D.
degree from George
Washington Uni-
versity Law School.
After law school, she
held a senior attorney
position with the law
firm of Lee & Mc-
Shane, PC in down-
town  Washington,
D.C. where she spe-
cialized in employ-
ment and business
law along with civil
litigation. She relocated to Boise in 2005.

Most recently, Karen was an attorney
at the Law Offices of Jeffrey T. Sheehan,
PLLC where she developed a legal prac-
tice in the areas of civil litigation, bank-
ruptcy, and employment law. She has also
worked for Hall, Farley, Oberrecht and

Karen Sheehan

Blanton, PC and the Ada County Prosecu-
tor’s Office. Karen can be reached at 208-
336-9777 or ksheehan@gfidaholaw.com.

Jamal Lyksett takes position

with Idaho Legal Aid

LEWISTON - Idaho Legal Aid is
pleased to announce the addition of Ja-
mal Lyksett to its Lewiston office. Jamal
will focus on crimi-
nal defense work in
the Nez Perce Tribal
Court, family law,
consumer law, and
Social Security.

Jamal graduated
from the University
of Idaho, College of
Law in May, 2012,
with an emphasis
in Native American
Law and Natural Resource and Environ-
mental Law. During law school he in-
terned for the Nez Perce Tribal Court, the
Bingham County Prosecutor’s Office, and
for Senator Bart Davis at the Idaho State
Senate. Jamal received his BA, summa
cum laude, in history and philosophy in
2005, and MA in philosophy in 2007 from
the University of Idaho. He was born and
raised in Blackfoot.

Waddell joins

Streich Law Offices, P.C.

BROOKINGS, OR - Streich Law Of-
fices, P.C. is pleased to announce that Per-
ry Waddell has joined the firm as an as-
sociate attorney. Streich Law was founded
by Alexandria Chris Streich, a graduate
of the University
of Idaho College of
Law. Streich Law
has offices at 913 W.
River Street, Suite
420, in Boise, and in
Brookings, Oregon.
Prior to joining the
firm, Waddell served
as a New York City
attorney in Brook-
lyn, New York, pros-
ecuting child abuse
and neglect cases. Waddell has been a
member of the Idaho Bar since 1993 and
is focusing his practice on all aspects of
asset protection: estate planning, veteran’s
benefit planning, non-profit corporations,
firearms law, elder law, real property, pro-
bate and trust administration.

Jamal Lyksett

Perry Waddell

Mr. Waddell received his J.D. from
the University of Idaho College of Law
in 1993. He received his B.A. in Political
Science/International Relations with a mi-
nor in Canadian studies from Boise State
University in 1988

Mr. Waddell can be reached at (541)
469-0901 or perry.waddell@assetprotec-
tionfirm.com

Tracy Greene named first

SDSU university counsel

BROOKINGS, S.D. — Tracy Greene
was appointed as South Dakota State Uni-
versity’s first university counsel. Greene
came to SDSU from Emporia State Uni-
versity in Kansas, where she served as
general counsel since 2005. Prior to that,
she was a staff attorney at the University
of Idaho. Her professional background in-
cludes work and training in the areas of
discrimination and harassment awareness,
public records and public meetings, im-
migration and employment law, and other
issues relevant to higher education.

The position was created to support
the university’s growth in research activ-
ity, contracts and agreements, and licens-
ing. As university counsel, Greene also
will interact with several departments and
units on employment matters, public re-
cords and risk management, among other
areas. She reports directly to President
David Chicoine.

Greene, originally from Washington,
earned her bachelor’s degree in business,
finance at the University of Idaho and her
law degree at the Uni-
versity of Idaho Col-
lege of Law. She also
is licensed to practice
law in Kansas and
Idaho. Greene is an
institutional  repre-
sentative member of
the National Associa-
tion of College and
University Attorneys,
and serves on that or-
ganization’s Committee on Membership
and Membership Services.

“I look forward to joining the SDSU
team, and to the opportunity to address the
diverse and dynamic legal needs of this
premiere and progressive teaching and re-
search university,” said Greene.

Tracy Greene
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Williams joins
Rossman Law Group

BOISE - Rossman Law Group, PLLC
is pleased to announce the addition of
Kimberly L. Williams to the firm. Ms.
Williams graduated
magna cum laude
from Creighton Uni-
versity School of
Law. Prior to join-
ing Rossman Law
Group, Ms. Williams
was practicing with
Domina Law Group
in Omaha, Nebraska.
Ms. Williams will
be representing cli-
ents in the areas of
medical malpractice, severe personal in-
jury and employment law. Ms. Williams
can be reached at 208-331-2030 or kwil-
liams@rossmanlaw.com.

Linda Pall bids

farewell to the Bar

Editor’s note: The following are ex-
cerpted remarks made by Linda Pall to the
Idaho State Bar Family Law Section on
Oct. 26 in Coeur d’Alene. Despite chronic
illness, Linda has long been involved in
Sections, having served as president of
Family Law and Diversity Sections. She
also belongs to the Business & Corpo-
rate Law, Employment & Labor Law, and
Indian Law Sections. She won the ISB’s
Service Award in 1997 and served on the
Continuing Legal and Education Commit-
tee from 1995-97.

Kimberly L. Williams

I entered the law school in September,
1982, and never looked back. My original
desire to pursue public defense quickly
evaporated. I was good at civil law and

domestic relations. Family law became a
focus.

Idaho did not have a Family Law Sec-
tion though a few years earlier Paul Buser
of Boise had tried to get something off
the ground. In 1986,
I undertook the re-
suscitation, and with
the talented, com-
mitted lawyers like
Sue Flammia, Stan
Welsh, Lou Cosho
and others, our fam-
ily Law Section was
reborn.  With the
leadership of Judge
Patricia Young and
the Idaho Supreme
Courts’ Justice Linda Trout and Patti To-
bias and Carl Bianchi of court administra-
tors, we undertook a project to remove
rancor from high-conflict divorces to pro-
tect children.

Four years ago [ became chair again of
the Section, after an initial three-year stint
from 1986-90. Thanks to Kent Fletcher,
Burley, Rove Beale Gwartney, Boise;
and others too numerous to mention, we
began a new path, the projects identified
by leaders and members through strategic
planning. Tom Dial accepted the editor-
ship of the Family Law Handbook, Lois
Fletcher agreed to secretarial service and
Debbie Alsaker-Burke challenged us to
look more carefully at children’s needs,
making the Family Law Section truly re-
flect Idaho families.

All of this was going well. I was ready
to pass the baton of leadership this sum-
mer. The terminal disease I was diagnosed
with in 2003, pulmonary hypertension,
was progressing and last spring, my crazy
schedule caught up with me. Serious heart

Linda Pall

and lung issues, never mind cancer, had
developed.

May 5 began a spring, summer and
lately fall slide toward death and debili-
tation that tested poor Zach, holder of
my durable power of attorney for health
care. | was intubated and for 2 %2 months
I could not speak. What a condition for an
attorney control freak!

It is a real triumph to be here today,
considering the past six months.

I will return to teaching and adminis-
trative duties in January. Unfortunately, I
will be an inactive member of the Bar. The
good news is that I will not be paying mal-
practice premiums. The bad news is that
I will not be seeing clients and address-
ing their needs in family law, employment
law and civil rights.

I leave you with thriving , new , young
leadership... . I will continue to write,
speak and agitate for better treatment of
children by parents and the court system
as they are the pawns in a division of their
stability, their parents and family. ...

I wish you the very best and thank
you for calling me colleague and some, a
friend, for nearly 30 years. Thank you for
your energy and support for children and
families in their darkest hours. Tell those
in law school and who may be looking
at what to do as a lawyer that there is no
more important, nor satisfying role than
that of family lawyer.

Judge Sergio Gutierrez
to serve as COA Chief Judge

The Honorable Sergio Gutierrez has
been appointed to serve as the Chief Judge
of the Idaho Court of Appeals, effective
January 1, 2013 through December 31,
2014, or until further order of the Court.

Accepting referrals

P.O. Box 171391
Boise, Idaho 83717

for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY

Telephone: (208) 867-5222
Email: gdcgdc@yahoo.com

208.388.4990

EtHics & LAWYER DIsCIPLINARY INVESTIGATION & PROCEEDINGS

Stephen C. Smith, former Chairman of the
Washington State Bar Association Disciplinary
Board, is now accepting referrals for attorney
disciplinary investigations and proceedings in
Washington, Idaho, Hawaii, and Guam.

ssmith@hawleytroxell.com

HAWLEY

I_ TROXELL

www.hawleytroxell.com - 208.344.6000
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PLEASE ] OIN US! Call for Nominations!

Several awards will be
?)
.‘
,}"

CEIebra‘ting presented at the event.

These awards will honor women

women in the law who contribute to and

effect change that has benefitted

< the broader community. To submit
ln the LavW: a nomination please go to:

I D'AAH 0 M al(i n g Hi StOry www.idahowomenlawyers.com
WOMEN Featuring distinguished keynote speaker
LAWYERS Chief United States Magistrate Judge Candy Wagahoff Dale

Thursday, March 14, 2013 *+ 6-9 p.m. * Boise

To register, go to www.idahowomenlawyers.eventbrite.com

SPONSORS:

Concordia University * Duke Scanlan Hall - Gjording Fouser * Hawley Troxell - Holland & Hart - Moffatt Thomas
Parsons Behle & Latimer * Points Law, PLLC - Stoel Rives LLP - University of Idaho

S~
@ FERGUSON

) LAW & MEDIATION

Deborah A. Ferguson
Effective - Insightful - Prepared

26 years of complex civil litigation and trial experience
Past President of the Idaho State Bar, 2011

Member of Idaho Supreme Court Mediator Roster and
Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation
with experience in over 200 federal cases as lead trial counsel.

The Law Office of Deborah A. Ferguson, PLLC (208) 484-2253

967 E. Parkcenter Blvd., Ste. 124 d@fergusonlawmediation.com
Boise, ID 83706 www.fergusonlawmediation.com
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A CLE about immigration law drew
a packed house on Dec. 7 in Boise.
The class addressed critical differ-
ences between Immigration court
and other courts and included ex-
pert tips from an immigration judge.
From the left is the Immigration
CLE’s principal organizer attorney
Maria Andrade, U.S. Chief Immigra-
tion Judge Andrea Sloan from Port-
land, and immigration attorneys Pat-
rick Taurel and Chris Christensen.

Special free CLE to address

foreclosure issues

The Idaho Volunteer Lawyers Pro-
gram, Foreclosure Aid Project is offering
a CLE about what to look out for when
working with clients facing foreclosure. It
will be offered from 8:45 a.m. - 3 p.m. on
Jan. 8 at the Law Center in Boise for 5
CLE credits.

This CLE will help you advise clients
about their options when facing foreclo-
sure. It will also teach how to identify is-
sues that may stop a pending foreclosure
and how to allow enough time to develop
workable solutions for clients.

The CLE will include this core infor-
mation from seasoned practitioners:

e The procedure and timeline used in a
non-judicial foreclosure

e Practical techniques for protecting
your client’s interests

e Basic file evaluation techniques to
identify problem loans

e Overview of predatory lending and
scams targeting homeowners

e Understanding when to pursue fore-

AHO LAW FOUN
1A\

Helping the profession serve the public

Bl i

Moyt i

| ——

closure alternatives such as modifica-
tions or deeds in lieu

e Best practices when dealing with lend-
ers

e Information about where to refer cli-
ents for various kinds of assistance re-
lated to their situation

This course is intended for attorneys
who plan to volunteer through IVLP’s
Foreclosure Aid Project. There is no
charge for the training. Participants agree
to accept at least one pro bono referral
for a foreclosure or other matter from the
IVLP in 2013.

Lawyers asked to consider
taking the 6.1 Challenge

The Fourth District Bar once again
invites lawyers to take the 6.1 Challenge,
a competition to celebrate pro bono and
public service activities by members of
the Fourth District Bar Association. Firms
and individuals in various categories have
an opportunity at light-hearted competi-
tion, logging their volunteer and pro bono
work with the Idaho Volunteer Lawyers
Program, (IVLP). The winners for each

Photos by Dan Black

category of law will be presented with
awards at the Law Day reception in the
spring. The winning offices will receive a
plaque. To participate, simply download
the 6.1 Challenge form found on the Ida-
ho State Bar website under IVLP. Then
fill out the form and turn it in to the IVLP
before April 5, 2013. For more informa-
tion, contact [IVLP Director Mary Hobson
at 334-4510.

OfficeMax
—

IVLP earns $2,500 grant

from OfficeMax

The Idaho Volunteer Lawyers Program
has been awarded $2,500 from the Office-
Max Boise Community Fund. The grant
will help the Idaho Volunteer Lawyers
Program continue providing volunteer
lawyers for members of our community
who cannot afford to pay for representa-
tion. IVLP staff would like to express sin-
cere gratitude for the sustained support of
Office Max Boise Community Fund.
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Make your next marketing piece stand out from your competitors. Jim Hall and J&M have
built a solid reputation on impeccable attention to detail, and superior craftsmanship.
J&M offers offset printing up to 6 colors for your pocket folders, brochures and more.
Contact Jim today and create your next printed masterpiece. J&M is proud to be a Forest
Stewardship Council certified printer. FSC identifies paper which contain fiber from well-managed forests.
FSC works to ensure that people, wildlife and the environment benefit from responsible forestry practices.

JIMHALL

208 340 0229 cell
208 472 0344 direct
jim@joslynmorris.com

J&M2E

Joslyn & Morris, Inc.
1647 Federal Way
Boise, ID 83705




A New Financia
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Custom-Made Investment Plans Tailored to Your Needs

DBFitzpatrick (208) 342-2280

A 225 N. Ninth St.
|\ REGISTERED INVESTMENT ADVISORS Suite 810

www.DBFitzpatrick.com Boise, ID 83702

@nA Court Reporting, LLC

208.484.6309
WWW.QNACK ing.com
realtime@nA@msn.com

Lori A. Pulsifer, CSR, COR, RDR, CRR
Certified in Idaho since 1987

L ? | Facehookcom/realtimenA
g o
“ I LinkedIncom/in/realtimeCnA
['witter.com/realtime QnA

The spoken word perishes; the writien word remains,
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CLASSIFIEDS
REGISTERED AGENT AND

INSURANCE AND
CLAIMS HANDLING

Consultation, testimony, mediation and
arbitration in cases involving insurance
or bad faith issues. Adjunct Professor In-
surance Law; 25+years experience as at-
torney in cases for and against insurance
companies; developed claims procedures
for major insurance carriers. Irving “Bud-
dy” Paul, Telephone: (208) 667-7990 or
Email: bpaul@ewinganderson.com.

MEDICAL/LEGAL CONSULTANT
INTERNAL MEDICINE
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact
call telephone: Home: (208) 888-6136,
Cell: (208) 841-0035, or by Email:

tedbohlman@me.com.

FORENSIC DOCUMENT
EXAMINER
Retired document examiner for the Eu-
gene Police Department. Fully equipped
laboratory. Board certified. Qualified in
several State and Federal courts. 24 years
in the profession. James A. Green (888)
485-0832. www.documentexaminer.info.

CERTIFIED LEGAL

NURSE CONSULTANT
Medical/Legal Consulting. Available to
assist with discovery and assistance in
Medical/Injury/Malpractice cases; backed
by a cadre of expert witnesses. You may
contact me by e-mail renaed@cableone.
net, (cell) (208) 859-4446, or (fax) (208)
853-6244. Renae Dougal, MSN, RN,
CLNC, CCRP.

SERVICES

ARTHUR BERRY & COMPANY
Certified business appraiser with 30
years experience in all Idaho courts.
Telephone:(208)336-8000. Website: www.
arthurberry.com.

National registered agent and corporate
filing service, headquartered right here
in Spokane/ Coeur d Alene. Easily man-
age 1-1000’s of your clients in any state
online. http://www.northwestregistereda-
gent.com 509-768-2249.

OFFICE SPACE

DOWNTOWN BOISE
OFFICE SPACE
DOWNTOWN OFFICE SPACE: McCar-
ty Building located at 202 N. 9th Street.
Corner office with great view $400/mo.

Call Sue (208) 385-9325 for viewing.

EXECUTIVE OFFICE SUITES AT
ST. MARY’S CROSSING

27™ & STATE
Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen
supplies, free parking, janitor, utilities.
Call Bob at (208) 344-9355 or by email
at: drozdarl@drozdalaw.com.

CLASS “A” OFFICE SPACE
Plaza One Twenty One

121 North 9" Street, Ste. 300
One to four Class “A” offices available for
lease within existing law firm, with sec-
retarial cubicles also available. Flexible
terms and menu of services. Call Thomas,
Williams & Park, LLP, (208) 345-7800.

DOWNTOWN BOISE
OFFICE SPACE
Office space available for 1 to 2 lawyers
in historic building near federal court lo-
cated at 623 W. Hays St. Boise. Internet,
parking and other amenities included.
Price varies based on space occupied.
Month-to-month available. Contact John
Hinton at (208) 345-0200.

CLASS A-FULL SERVICE

DOWNTOWN BOISE
ALL inclusive—full service includes re-
ceptionist, [P Phones, Fiber Optic internet,
mail service, conference rooms, coffee
service, printer/fax/copy services, admin-
istrative services and concierge services.
Parking is included! On site health club
and showers also available. References
from current tenant attorneys available
upon request. Month-to-month lease. Join
us on the 11th floor of the Key Financial
Building in the heart of downtown Boise!
Key Business Center. karen@keybusi-
nesscenter.com; www.keybusinesscenter.
com, (208) 947-5895. (Virtual offices also
available).

TWIN FALLS OFFICE LOCATION
Prime Twin Falls legal office location.
Room for 1 - 2 attorneys plus legal assis-
tant. $550/month. Call (208) 734-4120 or
(208) 308-5710.

EMPLOYER SERVICES
*Job postings:
*Full-Time/Part Time Students,
*Laterals and Contract
*Confidential “Blind” Ads Accepted
*Resume Collection
*Interview Facilities Provided
*Recruitment Planning

For more information contact:
CAREER DEVELOPMENT
Phone: (208) 885-2742
Fax: (208) 885-5709
And/or
www.law.uidaho.edu/careers
Employment announcements
may be posted at
carrers@law.uidaho.edu
P.O. 442321 Moscow, ID
83844-2321

Equal Opportunity Employer
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Bob Minto, CEO, Executive € ﬂrm'r.
ALPY Corporation

Powers Tolman Farley, PLLC,
with offices in Boise and Twin
Falls, is proud to welcome as
Partner, Donald J. Farley.

Mr. Farley’s practice includes
commercial litigation and
insurance defense litigation, with
special emphasis on products
liability and auto and truck
liability claims.

Powers Tolman Farley, PLLC,
specializes in complex civil
litigation, including commercial
and casualty litigation, medical

malpractice defense, healthcare

DONALDJ ' FARLEY law and liability, and insurance

coverage matters. We invite you
POWERS ¢ TOLMAN « FARLEY (o Visit our website at
www.powerstolman.com for
more information regarding our
firm.

ATTORNEYS

WWW .powerstolman.com

Donald J. Farley can be reached
at dif@powerstolman.com or
208-577-5100.
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Clients With Chronic Health Care Issues
Have Complicated Legal and Financial Challenges

Advanced Elder Law Strategies
* Asset Protection

* Medicaid Planning

Sisson & Sisson

%C %dero%w gfrm TEL 208.387.0729

wes www.ldahoElderLaw.com
For Seniors ¢ Those Who Love Them 2402 W. Jefferson Street | Boise, Idaho 83702



» Proliability Lawyer Malpractice Program:

Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

Attorney malpractice

claims are skyrocketing.

Are you protected?

The number of legal malpractice claims has increased
by more than 50% over the last several years.!

In this increasingly risky environment, can your
current professional liability coverage give you the
right protection?

Marsh U.S. Consumer’s Proliability Lawyer Malpractice

Program can help protect you against negligent acts,
errors and omissions. Once you purchase insurance
coverage, you have reduced your risk.

“Profile of Legal Malpractice Claims: 2008-2011,” American Bar Association,
September 2012.

AR Ins. Lic. #245544 CA Ins. Lic. #0633005

d/b/a in CA Seabury & Smith Insurance
Program Management

Underwritten by Liberty Insurance Underwriters Inc.
(a member company of Liberty Mutual Insurance Group)

To obtain your customized quote, contact:
801-712-9453

Denise Forsman

Client Executive—Professional Liability
15 West South Temple, Suite 700

Salt Lake City, UT 84101
www.proliability.com/lawyer

®% MARSH

61046, 61048, 61051, 61053, 61054, 61055 ©Seabury & Smith, Inc. 2013

We offer niore river.craft options than any other river company in Idaho:
Handmade Wood Dories, Stand Up Paddle (SUP) Surf Boards, Fishing Drift
Boats; Inflatable Kayaks, Paddle Rafts and Oar Rafts.

Schedule your 4, 6 or 10 day  iewes

Middle Fork and Main Salmon River Adventure today!
Contact:
James Ellsworth
Middle Fork River Expeditions
middlefork@idahorivers.com
= www.idahorivers.com
~  800-801-5146




NATIONAL EXPERTISE. REGIONAL LAW FIRM.

Parsons Behle & Latimer, one of the most established and respected law firms in the Intermountain
West, combines the personal service and competitive rates of a regional firm with the expertise, PARSONS
credentials and qualifications of a national practice. To retain the legal experience you need, look EE'II:IIII-VIEE&F;

no further than your own backyard.

960 Broadway Ave., Ste. 250 | Boise, ID 83706 | 208.562.4900 | parsonsbehle.com
BOISE | LAS VEGAS | RENO | SALT LAKE CITY | SPOKANE | WASHINGTON D.C.




R E LAX WE'RE EVERYWHERE

COURT REPORTING  VIDEOGRAPHY o VIDEOCONFERENCING
TRIAL CONSULTING e« TRIAL PRESENTATION ¢ DOCUMENT MANAGEMENT
TRANSCRIPTION ¢ INTERPRETING

Schedule@NaegeliUSA.com

NAEGELI

o2 8 D .
3335 NATIONWIDE DEPOSITION AND TRIAL EXPERTS
IDAHO  BOISE (208) 334-7000 COEUR D'ALENE (208) 667-1163  NaegeliUSA.com

WASHINGTON  SEATTLE (206) 622-3376  TACOMA (253) 565-4400 SPOKANE (509) 838-6000
OREGON PORTLAND (503) 227-1544 BEND (541) 385-8300 MEDFORD (541) 776-7500



Filling in the blanks \
to your digital evidence puzzles

ACROSS
2. "Human hacking.” & low-tech
skillset utilized by hackers that
exploits human trust, often part of
email scams.

4, The “free space”™ on a hard
drive where deleted files can be
found i ] | | | |
6. A type of “virus-network” that

utilizes infected victims for
combined computing, DOOS
attacks, and mare.

7. Format of cell-phone picture
messages.

8. On Android devices, databases
of evidantiary value are storad in
this farmat.

9. Extra space at the end of a file
where deloted data can exist

10. Algorithm used to ensure
evidence integrity; the "data
fingerprint.”

11. Type of container used lo
shield seized mobile devices
from radio waves,

| F : |
13, Vrb: to gain administrative u | | TY
access on an DS device, Tnl FURENSIES E SEEU

DowWN (5

1. Hardware device used to ensure that evidence drives are not contaminated during acquisition, A SUbﬁldlaW Of CL[StE[’ Agency. | nc.

2. A common web vulnerability where a hacker executes malicious code to alter a database,

3. The first picce of hardware a forensic examiner reaches for when responding to a computer-crime

5. Text message format, limited to 160 characters, W W w, reve a I d fS . 'C O m

&, Term for forensic disk images containing every bit of an evidence drive. >
7. "Hidden" data such as date-time stamps and GFS coordinates, often part of picture files, 2 0 8 5 6 2 0 2 0 0
12. MNewer type of eryplographic hash, also used to venfy evidence integrity. . .

EHEEE

LITTTTTTT]




UBS provides a powerful integration of siructured
seitlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth
management firms, your clients can now receive unbiased advice and long-term planning
to help secure their financial needs now and in the future. With over 7,000 Financial
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

Structured settlements

Structured attorney fees

Traditional wealth planning

Special needs trusts

Medicare set-aside trusts

Qualified settlement funds (468b trusts)
Revocable and irrevocable trusts

Guardian and conservatorship accounts
Court controlled accounts

Fiduciary bonding

Trust and estate planning

Life insurance and long-term care
Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact:

Vasconcellos Investment Consulting

William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President-Investments

1161 W. River Street, Suite 340, Boise, ID 83702

208-947-2006 888-844-7452 william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos

3 UBS

Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct,
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides
to you about the products or services offered. For more information, please visit our website at www.ubs.com/workingwithus. CIMA® is a registered certification
mark of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning Counselor’™ and
CRPC® are registered service marks of the College for Financial Planning®. ©UBS 2012. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG.
Member SIPC. 7.00_ad_7.25%.25_CF1108_55G




