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 •    beck@tenrealad.com    •    www.tenrealad.com   •   Phone 208.333.7050   •   

Tenant Realty Advisors
950 West Bannock Street, Ste. 515

Boise, ID 83702

Bill Beck of Tenant Realty Advisors was honored to represent

Boise Office Equipment, Inc.
in their lease of 24,570 square feet at 330 Ancestor Place,          

Boise ID 83704.

The landlord, Star Enterprises, LLC,  was represented by 
Michael Reich of the Sundance Company.

Tenant Realty Advisors is pleased to announce the successful completion 
of the following lease transaction: 

Tenant Realty Advisors saves businesses 
numerous hours and thousands of dollars 

by using local market knowledge to find 
the most functional office and industrial 
facilities for their needs, then negotiate 

the very best terms.  Above all, client 
satisfaction and long term needs and 

objectives are always the focus.

We Help 
Businesses Make Smart Moves

▲

Call Bill Beck at 
(208) 333-7050.
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Earning The Trust and 
Confidence of Attorneys
for Over 110 Years

Managing and guiding your clients’ 
estate planning means putting your 
reputation on the line

When it’s time for you to recommend a corporate trustee, you can be 
assured that Washington Trust’s Wealth Management & Advisory 
Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting
the legal counsel you provide your clients. Our full-range of trust, 
investment, and estate services are complemented by our technical 
expertise, sensitivity, con�dentiality, and a well-earned reputation for 
administering complex wealth plans.

Learn more about our expert �duciary services at:
watrust.com/LegalFAQ

Boise  208.345.3343

Coeur D’Alene  208.667.7993

Spokane  509.353.3898

Seattle  206.667.8989

Bellevue  425.709.5500

Portland  503.778.7077



www.traskbritt.com

«

TRASKBRITT. INSIGHT FOR INTELLECTUAL PROPERTY®

PROSECUTION    LITIGATION    COUNSELINGLife science research is costly, success is all too rare, but you 
have IP protection - or do you? TraskBritt attorneys have the 
expertise to add your successful research to the bottom line.

TraskBritt. Turning your research into visible assets.

Contact: Allen C. Turner • P.O. Box 2550 • Salt Lake City, Utah 84110 • (801) 532-1922 

Invisible technology... 
          visible asset?

traskbritt.comtraskbritt.com



The Advocate • March/April 2013  5

The Advocate
The Official Publication of the Idaho State Bar
56 (3/4), March/April 2013

Section Articles
Come Sit by My Fire — A Welcome by the 
Environmental and Natural Resources 
Section
Andrea L. Courtney

The Ninth Circuit Complicates the 
Environmental Review of Federal Land 
Exchanges in Idaho
Dylan Lawrence

CC&Rs and Sustainability: Exploring 
Solutions to Problematic Neighborhood  
Rules to Conserve Natural Resources, 
Reduce Pollution, and Enhance Self-Reliance
Kelsey Jae Nunez

Compensating the Public for Damage to the 
Environment: Conflating Economic Damages 
with Noneconomic Proof
Nicholas Warden

Regulating Drilling in Idaho’s Promised Land:
Sound Bites Versus Sound Policy
Alison M. Nelson

Recent Developments Concerning  
the Bunker Hill Superfund Site
Andrea L. Courtney

22

23

26

28

31

34

49

51

Columns
16     President’s Message, Paul W. Daugharty
18     Executive Director’s Report, Diane K. Minnich
44     State of the Judiciary, Chief Justice Roger S. Burdick
47     Federal Court Corner, James Kim

News and Notices
15     Continuing Legal Education (CLE) Information 
17     News Briefs
17     Letter to the Editor
20     Idaho State Bar 2013 Nomination Form
39     Idaho Court of Appeals and Idaho Supreme Court 
41     Cases Pending
55     In Memoriam
55     Of Interest
59     2012 IVLP Wall of Fame
63     Idaho Law Foundation
64     Classifieds
65     Idaho Supreme Court Memorial Ceremony

On the Cover
This photo by Boise attorney Molly O’Leary is of the Boise 
River and was taken in February of 2006.  This work is 
called “Boise River Drops.”  © 2006 - Molly O! LLC

Section Sponsor 
This issue of The Advocate is sponsored by the 
Environmental Law Section.

Editors
Special thanks to the March/April editorial team: Jennifer 
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“Sharing my knowledge with attorneys 
to assist them with complex forensic 

accounting matters.”

~ Jeremy Bendewald, Director of Forensic Accounting

Experience the Eide Bailly Difference.
Professional services with a personal touch. 

208.424.3510  |  www.eidebai l ly.com

Forensic Accounting  |  Valuation Services  |  Litigation Support  |  Computer Forensics

What IS the 
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How to Start Getting 5-8 More 
Clients From Your Website in 
the Next 28 Days...
And then, do it again month after month.

You might be wondering how you are 
going to get handfuls of additional new 
clients each month, without having 
to rely on over-priced marketing 
methods like yellow page ads, and 
grow your practice into one of the 
more prestigious and respected law 
firms in the city.
I have just released a special report that 
reveals the real-life, client-attracting 
secrets used by other successful 
attorneys... all of which are online 
methods that can be done-for-you 
by other people, leaving you as the 
beneficiary in just a span of 28 days.

Inside You’ll Discover...
1. The ABC System to Turning Your 

Website Visitors into New Clients
2. How to Gain the Trust of Your 

Prospects Before Meeting Them
3. 3 Methods of Turning Your 

Website into a Magnet for New 
Clients

Any Special Requirements?
None.  Other than the tiniest bit of 
ambition and decisive action.
I’m positive that any lawyer serious 
about getting more cases can copy 
what I’ve taught and done for others... 
once they have my report which 
explains everything in a step-by-step, 
easy to follow fashion.

Why You Would NOT Want to 
Get This Report:
Any reason I can think of to say ‘No” 
is, frankly, a mistake. A measly $12 
investment for a “spelled-out-for-you” 
full color report is a no-brainer.  The 
only person at risk of making a huge 
profit here is you, when you get the 
report and put it into action!

Think this is a bunch of B.S.?
At times while operating your 
business you’ve had serious doubts 
as to whether you’ve made the right 
decision or done the right thing.
I understand how you feel and some of 
my happiest clients felt the same way 
before we worked together and here is 
what one of them wrote me in a letter:
“Several of my clients have mentioned 
to me that the reason they chose me 
over other qualified attorneys was my 
website.”
Also from the same letter...
“You taught me that the best website in 
the world cannot capture clients unless 
clients can find it!  ...I’m proud to have 
another tool and relationship to help my 
clients to reach their goals- you!”

~ Matthew Taylor, Taylor Law Offices
Numbers don’t lie either.  One of my 
client’s online visibility skyrocketed by 
a whopping 670% last month alone.  
Who wouldn’t want these results?

Imagine That...
•	 Your online visibility has also 

multiplied by more than 6 times.
•	 Your website’s traffic has doubled.
•	 Twice the percentage of visitors to 

your website are contacting you.

What would all this mean to your 
practice?  Of course, you could get 
more clients from your website.  You 
could be more selective and only take 
on the best cases.  Your revenue  could 
increase.  You could help more people.

Your Next Step
Naturally, you have 2 choices:
1. You can put this letter away, think 

it over, and maybe miss out on this 
life-changing opportunity, or...

2. Invest in yourself and your future.  
Send me twelve bucks for the 
report and start taking on more 
new cases.

I trust you will make the right choice.
~ Brodie Tyler

To: Dox Marketing 
      950 W Bannock St #1100 
      Boise, ID 83702

YES, Brodie. Rush me my copy of “How 
to Start Getting 5-8 More Clients From 
Your Website in the Next 28 Days” plus 
the Free Bonus Report for only $1200.

Enclosed is my:   Check   Cash 
Charge my:   Visa  MC   Amex

Phone Orders:  Call 1-800-726-4504 
24 hrs/day, 7 days/wk for Item #ADV3

Online Orders: SSL Secure Transaction 
at www.DoxMarketing.com/advocate

Card Number

Expires  Signature

First & Last Name

Address

City/State/Zip

Email

A Smokin’ Hot Bonus!
Don’t fly blind while being online 
without this 16 page report. I’m 
including it as an extra free bonus, 
“The 5 Dangerous Trends Facing 
Attorneys Online (Whether you 
have a website or not)”
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Congratulations to this year’s winners!

Celebrating Women in the Law: Making History

Concordia University • Duke Scanlan Hall • Gjording Fouser • Hawley Troxell • Holland & Hart • Parsons Behle & Latimer
Moffatt Thomas • ISB Business & Corporate Law Section • Points Law, PLLC • Stoel Rives LLP • University of Idaho College of Law

THANK YOU TO OUR SPONSORS:

2013 Kate Feltham Award

Wendy J. Olson

2013 Notable Achievement 
of the Year Award
Laura E. Burri

2013 Bertha Stull Green Award
Anne Dwelle

2013 Innovator Award
WEvorce
(Michelle Crosby)

2013 Rising Star Award
Keisha L. Oxendine

2013 Setting the Bar Award
Paula L. Kluksdal

Bob Faucher Murray Feldman

Pam Howland Ted Murdock

Bill Myers Scott Randolph

Erik Stidham

Newal Squyres

Mary York

Steve Bowman Kevin Braley

Scott Hess

Dean Bennett

Ammon Hansen

Patrick McNulty

David Stanish

Ted Tollefson Brian Wonderlich

Contact: Mary York, Partner
208.342.5000  myork@hollandhart.com

U.S. Bank Plaza, 101 South Capitol Blvd., Suite 1400, Boise, Idaho

www.hollandhart.com

Walt Bithell

Problem Solvers
with litigation solutions to fit your needs

20 Boise trial lawyers backed 
by the strength of the largest 
firm based in the Mountain West

Katherine Georger
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Deborah A. Ferguson

• 26 years of complex civil litigation and trial experience
• Past President of the Idaho State Bar, 2011
• Member of Idaho Supreme Court Mediator Roster and 

Idaho Federal Court Panel of Civil Mediators

Also available for consultation on environmental litigation 
with experience in over 200 federal cases as lead trial counsel.

 ective  Insightful  Prepared

  ce of Deborah A. Ferguson, PLLC
202 N. 9th Street, Suite 401 C
Boise, ID  83702

(208) 484-2253
d@fergusonlawmediation.com

www.fergusonlawmediation.com

FERGUSON 
LAW & MEDIATION



4 Signs Your Clients 
Need Professional Care Management

• Alzheimer’s Diagnosis or Other Chronic Illness 
• Stroke, Fall or Acute Health Crisis
• Family Member Stress/Burnout
• Long-Term Care Cost Worries

TEL 208-344-3993 www.TheCareManagers.com

Nurses & Social Workers When and Where You Need Us

The
Care Management Team
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ISB/ILF Upcoming CLEs

Attend a CLE right in your backyard

March

March 8
Annual Workers Compensation Seminar
Sponsored by the Workers Compensation Section
8:00 a.m. – 4:30 p.m. (MST) 
6.25 CLE credits of which 1.25 is ethics

Sun Valley – Sun Valley Resort, 200 Trail Creek 
Road

March 15
Annual Flagship Replay: Digital Forensics for  
Attorneys
Sponsored by the Idaho Law Foundation
8:30 a.m. – 2:30 p.m. (MDT) 
5.0 CLE credits

Idaho Falls – Hilton Garden Inn, 700 Lindsay 
Blvd.

March 29
The Modern Landscape of Agricultural Investment 
and Land Use in Idaho
Sponsored by the Real Property Section
8:30 a.m. – 4:45 p.m. (MDT)
Sun Valley – Sun Valley Resort
7.0 CLE credits (RAC)

*RAC — These programs are approved for Reciprocal 
Admission Credit pursuant to Idaho Bar Commission 
Rule 206(d).

**Dates, times and CLE credits are subject to change. 
The ISB website contains current information on CLEs. 
If you don’t have access to the Internet please call (208) 
334-4500 for current information.

Live Seminars
Throughout the year, live seminars on a 
variety of legal topics are sponsored by the 
Idaho State Bar Practice Sections and by the 
Continuing Legal Education Committee of 
the Idaho Law Foundation.  The seminars 
range from one hour to multi-day events.   
Upcoming seminar information and registra-
tion forms are posted on the ISB website at: 
isb.idaho.gov. To learn more contact Dayna 
Ferrero at (208) 334-4500 or dferrero@isb.
idaho.gov. For information around the clock 
visit isb.fastcle.com. 

____________________________

Online On-Demand Seminars
Pre-recorded seminars are available on de-
mand through our online CLE program.  
You can view these seminars at your conve-
nience.  To check out the catalog or purchase 
a program go to isb.fastcle.com.

Webcast Seminars
Many of our one-to three-hour seminars are 
also available to view as a live webcast.  Pre-
registration is required.  Watch the ISB web-
site and other announcements for upcoming 
webcast seminars. To learn more contact 
Dayna Ferrero at (208) 334-4500 or dfer-
rero@isb.idaho.gov. For information around 
the clock visit isb.fastcle.com. 

____________________________

Recorded Program Rentals
Pre-recorded seminars are also available for 
rent in DVD, VCR and audio CD formats.  
To visit a listing of the programs available 
for rent, go to isb.idaho.gov, or contact Beth 
Conner Harasimowicz at (208) 334-4500 or 
bconner@isb.idaho.gov.

April

April 12
Annual Flagship Replay: Digital Forensics for  
Attorneys
Sponsored by the Idaho Law Foundation
8:30 a.m. – 2:30 p.m. PDT 
5.0 CLE credits

Sandpoint – Best Western Plus Edgewater Resort
56 Bridge Street

May

May 2
CLE Program Video Replay
Sponsored by the Idaho Law Foundation
8:30 – 11:45 a.m. (MDT)
3.0 CLE credits of which 1.0 is ethics (RAC)
Boise – Law Center
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President’s Message

Loyalty... Attorney Must Be Candid to Protect the Client’s Interest

Paul W. Daugharty
President, Idaho State Bar  
Board of Commissioners

 was looking at the cover 
photograph from the January 
2013 edition of The Advocate and 
couldn’t help but think about my 
lab Tank. Tank loved to hunt. He 

loved the water and he loved the sound 
of ducks dropping on a pond. He was 
loyal. Better yet, he was a trusted hunting 
companion who never complained and 
didn’t talk too much. For those of you 
who hunt, you know those are two 
qualities that are very hard to find. 

Needless to say, when I got the call 
from the vet on December 14, 2012 that 
Tank had died on the operating table I 
was heartbroken. Having to break the 
news to my son, Jackson, was even 
harder. After all, the bond between a boy 
and his dog is legendary. They make 
movies about it.  

As lawyers we necessarily share a 
similar bond with 
our clients. We are 
trusted advisors 
and counselors. 
Unfortunately, 
some clients don’t 
fully understand 
or appreciate what 
the attorney-client 
relationship means 
or how it is limited by the Rules of 
Professional Conduct. 

We have all had those clients who 
believe we should only speak when 
spoken to and we should only say what 
we think the client wants to hear. For 
young attorneys the ability to recognize 
the pitfalls associated with that type of 
relationship can be difficult to achieve. 

Oftentimes the client doesn’t fully 
understand the consequences of their 
actions. As lawyers we have a duty to 
“abide by a client’s decisions concerning 
the objectives of representation.” See 
Rule 1.2 of the Rules of Professional 
Conduct. 

However, we can limit the scope of 
our representation if the limitation is 
reasonable under the circumstances and 
we get the client’s informed consent.  
Additionally, we can’t counsel a client 
“to engage, or assist a client, in conduct 
that the lawyer knows is criminal or 
fraudulent, but a lawyer may discuss 
the legal consequences of any proposed 
course of conduct with a client and may 
counsel or assist a client to make a good 
faith effort to determine the validity, 
scope, meaning or application of the 
law.” See Rule 1.2 (c) and (d) of the 
Idaho Rules of Professional Conduct.  

This is where the lawyer’s role 
as counselor and advisor becomes 
so important. For those of you who 
have been placed in this position, you 
understand how difficult it can be.  After 
all, you have a client who believes he 
or she knows what is best for them and 
you have to risk losing the client because 
you know the course of action is not in 
their best interest. As lawyers we have to 
remember that the duty we have to our 
client is greater than the risk involved. 
Rule 2.1 of the Rules of Professional 
Conduct provides in pertinent part 
that “in representing a client, a lawyer 
shall exercise independent professional 
judgment and render candid advice. In 

rendering advice, a lawyer may refer not 
only to law but to other considerations 
such as moral, economic, social and 
political factors, that may be relevant to 
the client’s situation.” 

Ultimately we have a duty to provide 
our clients with candid advice. We have 
to understand that sometimes in the heat 
of battle a client can lose sight of the 
consequences of their actions. Sometimes 
we as lawyers can lose sight of that fact. 
We need to understand that winning in 
a courtroom isn’t always a victory and 
sometimes the best course of action 
for our clients is walking away from a 
position that is technically correct but 
likely to produce adverse results. I know 
it may not always be easy, but then again 
the practice of law is not easy.
About the Author 

Paul W. Daugharty is in solo prac-
tice in Coeur d’Alene where he practices 
in the areas of business, corporate, real 
estate and civil litigation. He earned his 
law degree from Gonzaga University 
School of Law and is a member of the Ida-
ho and Washington State Bars. Paul has 
three children: Katherine, a junior at Uni-
versity of Idaho; Emma, a Senior at Lake 
City High School; and Jack, a Freshman 
at Lake City High School.  

The memory of the author’s trusted hunting dog, Tank, evokes the 
special bond between attorney and client, one in which trust and 
loyalty sometimes dictate taking a difficult path.

I
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News Briefs

Board of Commissioners 
election notice

Nominations for 2013 ISB commis-
sioner are due by April 2, 2013. Attorneys 
in the 1st, 2nd and 4th districts will be 
electing new representatives to the Idaho 
State Bar Board of Commissioners this 
spring.

The new commissioners will replace 
Paul Daugharty, Coeur d’Alene and Mol-
ly O’Leary, Boise. Pursuant to Idaho Bar 
Commission Rule 900, the new commis-
sioner representing the 1st and 2nd Dis-
tricts must reside or maintain an office in 
the 2nd District. 

Commissioners of the Idaho State Bar, 
the elected governing body of the Bar, 

serve for three years, beginning on the 
last day of the ISB annual meeting fol-
lowing their elections. The Board of Com-
missioners is charged with regulating the 
legal profession in Idaho, which includes 
the testing, admission, and licensing of at-
torneys, overseeing disciplinary functions 
and administering mandatory continuing 
legal education requirements. 

Nominations must be in writing and 
signed by at least five members of the ISB 
in good standing, and eligible to vote in 
the districts. The executive director must 
receive nominations no later than the 
close of business on April 2, 2013. A nom-
inating petition form may be obtained by 
calling the office of the executive director 

at (208) 334-4500 or on the ISB website 
www.idaho.gov/isb.  

Ballots will be mailed to all mem-
bers eligible to vote in the 1st, 2nd and 
4th districts on April 15, 2013. All ballots 
properly cast and returned to the execu-
tive director will be counted by a board 
of canvassers at the close of business on 
May 7, 2013.

New Admittees Invited
The Young Lawyers Section invites 

new admittees to attend a reception at 4 
p.m. on May 3 at the Taphouse Pub on 
760 W. Main. The reception is hosted and 
meant to congratulate new members of 
the Idaho State Bar.

letter to the editor

Women judges
Re: “Are We There yet?!? A Statistical 
View of Equality for Women in Idaho” 
by Nicole Hancock in the January, 2013 
issue of The Advocate
Dear Editor:

I read with great interest Ms. Han-
cock’s article concerning women in the 
Idaho judiciary. By this letter I hope to 
add some additional understanding about 
the topic.

During the 2000–2003 timeframe 
there were 15 judicial openings (Supreme 
Court, Court of Appeals and District 
Court) in Idaho. During this time, women 
comprised 13.4% of the applicants and 

women were selected for two of the po-
sitions; a 13% selection rate. The next 
five years did show a change. During 
the 2003-2008 timeframe there were 21 
judicial openings, (as defined above), in 
Idaho. Less than 3% of the applicants 
were women. It is therefore not surpris-
ing that “none of these positions were 
filed by a woman.”

How things changed during the 
2009-2012 period! During this time there 
were nine judicial openings and women 
comprised over 21% of the applicants 
and women were selected for 33% of the 
openings. In this respect the article is cor-
rect “. . . there is a silver lining” i.e. when 

women apply there is a greater likelihood 
of a woman being selected.

The Idaho Judicial Council agrees 
that it is critical that women apply for 
judicial positions. As shown by the statis-
tics, when women do apply they stand an 
excellent chance of being selected for the 
judicial position. Since the Idaho Judicial 
Council always strives to select the most 
qualified applicants, the people of Idaho 
will be well served by their Idaho judge. . . 
be it man or a woman.

James D. Carlson
Executive Director,  

Idaho Judicial Council 

Young Lawyers Say Thanks
The Young Lawyer’s Section would like to extend a thank you to all who helped us in our Attorneys 

Against Hunger fundraiser for the Idaho Food Bank.  We would especially like to thank the law firms 
of Hawley Troxell and Moffett Thomas Barrett Rock & Fields for their continued support of Attorneys 
Against Hunger.  As Premier Sponsors, their generosity was instrumental in this year’s success.  
Both firms exemplify a commitment to legal profession, and to the well-being of the Boise community.     

The Section would also like to thank Ritche Eppink, past chair of the section, for his participation 
in the Challenge.  Ritche spent a week living on about four dollars a day.  Ritchie’s vision and reform 
transformed Attorneys Against Hunger into an event raising both awareness and funding to help 
Idaho’s less fortunate.   

We would also like to thank Strindberg & Scholnick, LLC and Ben McGreevy for their generous 
contributions.  Thank you for your support. 
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   Executive Director’s Report

2012 - The Idaho Law Foundation Year in Review

Diane K. Minnich
Executive Director, Idaho State Bar

  

Logos School from Moscow represented  
Idaho at the national mock trial competition  

and placed 5th, the highest an  
Idaho team has ever placed. 

he Idaho Law Foundation 
continues to support the pub-
lic’s access to and understand-
ing of the legal system and 
enhance the competency of 
practicing lawyers and judges 

through educational programs.  In 2012, 
Foundation programs provided services 
to thousands of Idahoans, including stu-
dents, lawyers, individuals, families and 
entities providing services to the low in-
come population.
Law Related Education (LRE)

Started in 1985 as a public service 
program of the Idaho Law Foundation, 
Idaho’s LRE 
Program is part of 
a national civics 
education effort that 
began in 1978 when 
Congress passed 
the Law Related 
Education Act. 
Whether working 
with young people 
or adults, LRE 
programs offer participants an avenue 
to understand the law, court procedures, 
and our legal system and recognize the 
rights and responsibilities of citizenship 
while building positive relationships with 
members of Idaho’s legal community. 
Program offerings for LRE include:

Mock Trial: Each year, participating 
teams from high schools all across Idaho 
prepare and present a hypothetical legal 
case in a simulated courtroom competi-
tion. In 2012, 142 students and 88 vol-
unteers participated in this annual event. 
Logos School from Moscow represented 
Idaho at the national mock trial competi-
tion and placed 5th, the highest an Idaho 
team has ever placed.

Turning 18 in Idaho: This publica-
tion helps young people understand their 
rights and responsibilities as they reach 
the age of majority.  Classroom sets are 
available free of charge to Idaho high 
schools. In 2012, the Law Foundation 
distributed over 4,500 copies of the 
magazine. 

Citizens’ Law Academy: Citizens’ 
Law Academy is a free adult education 
program that offers a glimpse into the 
law, our legal system, and the work of 
lawyers and judges. In 2012, CLA was 
offered in Boise, Pocatello, and Idaho 
Falls to 84 participants. LRE is also in 
the planning stages for an offshoot of 
CLA, the New American Law Academy, 
which will be offered to refugees in the 
Boise area to help them understand the 
legal system in their new country.
Idaho Volunteer Lawyers Program 
(IVLP)

IVLP continues to provide legal ser-
vices to low-income individuals, families 
and groups. Through case representation 
by volunteer attorneys, brief services, 
advice and consultation, clinics and 
workshops, IVLP served over 1,400 in-
dividuals last year. The program works 
with Idaho Legal Aid Services, and the 
statewide Court Assistance Offices to 
assist those with legal needs and limited 
resources. 

The Idaho Pro Bono Commission, 
chaired by Idaho Supreme Court Justice 
Jim Jones, continues to develop and 
implement strategies to maximize the 
involvement of attorneys in pro bono 
service and to explore the development 
of means and incentives to support at-
torneys in providing pro bono services.  
At the recommendation of the Pro Bono 
Commission, the Idaho Supreme Court 
adopted a new rule I.R.C.P. 11(b)(5) 
Limited Pro Bono Appearance, that al-
lows attorneys to work on a particular 
task rather than accept total representa-
tive of a client.  Local pro bono commit-

tees are now active around the state, with 
a menu of options for how to involve 
attorneys in pro bono work.  

Idaho Volunteer Lawyers Program
2011 2012

Calls received 5,751 5,457

Matters handled 
by volunteer 
attorneys

16,776 14,898

Hours donated 
by volunteer 
attorneys

16,776 14,898

Donated  
services value

$2,516,475 $2,979,600

Legal resource, 
bankruptcy help 
line calls

510 568

Interest on Lawyers Trust 
Accounts (IOLTA)

Since the first IOLTA grants were 
awarded in 1985, over $6.2 million has 
been granted to law related programs and 
services throughout Idaho. The organiza-
tions funded in 2012 were: Idaho Legal 
Aid Services, Idaho Volunteer Lawyers 
Program, ILF Law Related Education, 
ILF Legal Resource Line, Idaho YMCA 
Youth Government, Idaho State 4-H 
Know Your Government Conference, and 
University of Idaho law school scholar-
ships. Funds granted for 2012 decreased 
19% from 2011.  Due to the sustained 
low interest rates, IOLTA grant funds 
have decreased 118% in the last 3 years.  
IOLTA grant recipients struggle to meet 
the need for services as the funds avail-
able to provide services continue to de-
crease.  

T
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The new trust account rules, approved 
through the 2011 resolution process were 
effective July 1, 2012. The rules changes 
necessitated new trust account agree-
ments from all banks that hold Idaho 
attorney trust accounts.  The new rules 
require banks to pay 70% of the federal 
fund rate or set up comparable rate prod-
uct for IOLTA accounts.  We hope that 
once the new rules are fully implement-
ed, IOLTA income will begin to increase.  
Continuing Legal Education (CLE)

The Foundation and the Idaho State 
Bar Sections offer legal education pro-
grams throughout the state. 2012 overall 
participation decreased slightly from 
2011 mostly due to ISB Sections choos-
ing not to webcast as many CLE pro-
grams.

ISB/ILF Continuing Legal Education
2011 2012

Total live program  
attendance

1,903 1,938

Tape/DVD rentals 691 669
Online transactions 1,046 1,219
Webcast attendance/
telephonic

1,094 361

Fund Development
Funding the programs of the 

Foundation, specifically IVLP and LRE, 
continues to be challenging.  In 2012, 
IVLP was fortunate to receive funds from 
the national mortgage foreclosure settle-
ment and IOLTA received funds from a 
Washington cy pres award.  We appreci-
ate the support of our donors and funders, 
without the support of lawyers, judges 
and granting organizations, the important 
work of the Foundation could not be ac-
complished.

Donations
2011 2012

General Fund, 
IVLP, LRE

$76,179 $81,899

Endowment Fund $3,300 $3,200
Total $79,479 $85,099

The Idaho Law Foundation is indebt-
ed to the attorneys that volunteer their 
services and donate their resources to 
ILF programs and activities. The mission 
and goals of the organization are only 
realized with the help and support of our 
members. Thank You!

Mission Statement: 
The Idaho Law Foundation 

supports the right of all people to 
live in a peaceful community. Our 
mission is to educate all people 
about the role of law in a democratic 
society, to provide opportunities for 
people to avoid and resolve conflicts; 
and to enhance the education and 
competence of lawyers. 
1. Enhance public understanding of 
and respect for the law and the legal 
system.
2. Provide and improve access to 
legal services.
3. Provide programs and services 
that enhance the competency of 
members of the Bar.
4. Aid in the advancement of the 
administration of justice.
5. Generate the necessary funding 
to fulfill the mission and goals of the 
organization.
6. Maintain effective administration 
and management of the 
Foundation’s resources.

E. Lee Schlender
Mediation for Tort Litigation in Idaho and Washington

Convenient, fast and just resolution. Committed to 
expeditious resolutions. Having broad experience 
both as a judge and attorney has given Mr. Schlender 
extraordinary depth in understanding the litigation 
process as well as the economic and emotional perils 
that face parties in litigation. 

•	40 years litigation state and federal courts,  
settlements and appeals.

•	Mediation experience with all major 
 insurance carriers.

•	Idaho Supreme Court and Federal  
mediation Rosters; National Judicial  
College Graduate; Fulcrum Institute.

 
Please call (208) 587-1999 or email: leeschlender@gmail.com
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Idaho State Bar
2013 Professional Award Nominations 

The Idaho State Bar Board of Commissioners is now soliciting nominations for the 2013 professional 
awards. These awards were initiated by the Board of Commissioners to highlight members who 
demonstrate exemplary leadership, direction and commitment in their profession.

Distinguished Lawyer - This award is given to an attorney (or attorneys) each year who has distinguished 
the profession through exemplary conduct and many years of dedicated service to the profession and 
to Idaho citizens.
Professionalism Awards - The awards are given to at least one attorney in each of Idaho’s seven 
judicial districts who has engaged in extraordinary activity in his or her community, in the state, or in 
the profession, which reflects the highest standards of professionalism.
Pro Bono Awards - Pro bono awards are presented to the person(s) from each of the judicial districts 
that have donated extraordinary time and effort to help clients who are unable to pay for services. 
Service Awards - Service awards are given each year to lawyers and non-lawyers for exemplary service 
to the Bar and/or Idaho Law Foundation.
Outstanding Young Lawyer - The purpose of the award is to recognize an Idaho State Bar young 
lawyer who has provided service to the profession, the Idaho State Bar, Idaho Law Foundation, and to 
the community and who exhibits professional excellence.
Section of the Year - The Idaho State Bar Practice Section of the Year Award is presented in recognition 
of a Section’s outstanding contribution to the Idaho State Bar, to their area of practice, to the legal 
profession, and to the community.

Recipients of the awards will be announced in May. The Distinguished Lawyer, Outstanding Young 
Lawyer, Section of the Year and Service Awards will be presented at the annual meeting. Professionalism 
and Pro Bono Awards will be presented during each district’s annual resolutions meeting in the fall.

Award nominations should include the following:  
•	 Name of the award
•	 Name, address, phone, and email of the person(s) you are nominating 
•	 A short description of the nominee’s activity in your community or in the state, which you 

believe brings credit to the legal profession and qualifies him or her for the award you have 
indicated

•	 Any supporting documents or letters you want included with the nomination 
•	 Your name, along with your address, phone, and email 

You can nominate a person for more than one award. 
The nomination deadline is March 29, 2013.  Submit nominations to:  

Executive Director, Idaho State Bar, PO Box 895, Boise ID 83701,  
fax (208) 334-4515, dminnich@isb.idaho.gov.
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Martelle, Bratton & Associates, P.A.
Martelle, Bratton & Associates, P.A. is an innovative law firm serving clients on matters  

related to Tax Problem Resolution, Bankruptcy, and Mortgage Loan Modification.

Tax Problem Resolution
•	 Offers in Compromise
•	 Installment Plans
•	 Tax Court Representation
•	 Innocent Spouse
•	 Penalty Abatement
•	 Tax Return Preparation

Mortgage Loan Modification
•	 Foreclosure Alternatives
•	 Mortgage Modifications
•	 Forbearance Agreements
•	 HAMP Modifications

Bankruptcy
•	 Bankruptcy/Tax Discharge
•	 Chapter 13 Bankruptcy
•	 Chapter 7 Bankruptcy
•	 Chapter 11 Bankruptcy

Martelle, Bratton & Associates, P.A.
873 E. State Street ~ Eagle, ID 83616

(208) 938-8500
www.martellelaw.com

Mediation 
arbitration

discovery Master

Hearing officer

facilitation

education seMinars

neutral evaluations

sMall lawsuit resolution act

alternative dispute resolution

Merlyn w. clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise  •  Coeur d’Alene  •  PoCAtello  •  reno

www.hAwleytroxell.Com  •  208.344.6000 

Please visit 
www.hawleytroxell.com   

for Mr. Clark’s full 
curriculum vitae. 
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Come Sit by My Fire1 —  

A Welcome by the Environmental and Natural Resources Section

Andrea L. Courtney 
  

This spring we are guest-teaching  
environmental topics in various  

elementary, junior high  
and senior high classes.  

 

 poet who needs no intro-
duction, Shel Silverstein, 
begins his Where the Side-
walk Ends with “The Invi-
tation.”  On behalf of the 

Environmental and Natural Resources 
Section, I extend to you the same Invita-
tion:  “If you are a dreamer, come in.”2  

The E&NR Section offers a little 
something for everybody.  We invite you 
to join us.  We come from a variety of 
practices (corporate, non-profit, govern-
ment, tribal, litigation, regulatory, etc.).  
Our members hail from all over Idaho 
and other states including Washington, 
Oregon, Utah, and Washington, D.C.  
Our members hike, camp, ski, fish, raise 
animals, garden, hunt, rock-climb, raft, 
run with dogs, and push strollers through 
parks.  Not surprising, we share an in-
terest in the environment and natural 
resources.

While we enjoy CLEs that span wolf 
delisting, pricing for wind energy along 
the Columbia Basin, land trusts, agricul-
tural revisions to local codes, and topical 
cases like Sackett v. EPA, we are also 
committed to giving back to our commu-
nities.  Last spring we planted hundreds 
of willow tree starts along the Boise 
River in cooperation with Idaho’s Trout 
Unlimited.  This spring we are guest-
teaching environmental topics in various 
elementary, junior high and senior high 
classes.  

We also invite you to read this issue 
of The Advocate and consider its thought-
provoking content.  Our authors have 
some flax-golden stories to share.  Nick 
Warden intrigues us with a discussion 
about a recent Ninth Circuit decision 
regarding man-made wildfire damages.  

Not only did the Ninth Circuit uphold 
substantial economic damages, but it also 
upheld even larger “intangible economic 
benefits.”  Find out what that means for 
wildfire liability.

Kelsey Nunez surveys homeowner 
covenants, conditions and restrictions 
(CC&Rs) with an eye toward improv-
ing the sustainability of neighborhoods.  
She analyzes the common barriers to 
sustainable uses of private property, pro-
poses model language for greener draft 
CC&Rs, and presents potential means to 
reform existing CC&Rs.

Ali Nelson takes us to the movies.  
Using Matt Damon’s latest The Promised 
Land as the backdrop, she explains natu-
ral gas hydraulic fracturing (fracking) 
and addresses the current rubric of fed-
eral and state laws and regulations that 
cover such drilling in Idaho.

Dylan Lawrence considers the im-
pact on federal land exchanges resulting 
from a 2010 Ninth Circuit decision.  He 
argues that case complicates the analysis 
of an Environmental Impact Statement 
required by the National Environmental 
Policy Act.  

And finally, I examine the Bunker 
Hill Superfund Site in the Coeur d’Alene 

area, in particular both the EPA’s recent 
Record of Decision Amendment focus-
ing cleanup work on the Upper Coeur 
d’Alene Basin and how the restoration 
work is funded.  I offer a little Idaho min-
ing history for context.

Come in.  Come in.3

Endnotes
1 All poetic references are to Shel Silverstein’s “The 
Invitation” in Where the Sidewalk Ends 9 (1974).
2 Id.
3 Id.
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The Ninth Circuit Complicates the Environmental  
Review of Federal Land Exchanges in Idaho

Dylan Lawrence
  

If a third party convinces a court  
that the federal agency’s analysis does not  

fully satisfy NEPA, the private applicant’s project  
may be delayed for months, or even years.   

Over 60% of the land in Idaho is 
owned by the federal government, giving 
it one of the highest rates of federal land 
ownership of any of the United States.1  
The vast majority of this federal land is 
managed by either the Bureau of Land 
Management (BLM) or the U.S. Forest 
Service (USFS).2  And, this federal land 
is not held exclusively in large contiguous 
tracts; there are smaller, isolated federal 
tracts located within even those areas of 
Idaho that are commonly associated with 
private ownership.  Accordingly, there are 
situations in which a private party wishes 
to acquire federal land in order to accom-
modate a particular project.  One option 
for acquiring federal land is through an 
exchange of land with the BLM or the 
USFS under the Federal Land Policy 
Management Act (FLPMA) (pronounced 
FLIP-muh).3

Many types of actions by the federal gov-
ernment — including land exchanges — are 
subject to the requirements of the National 
Environmental Policy Act (NEPA) (pro-
nounced NEE-puh).4  Generally speaking, 
NEPA requires the federal government 
to analyze the environmental impacts of 
a proposed action before it undertakes it.  
While complying with NEPA is techni-
cally the responsibility of the federal gov-
ernment, frequently the need to comply 
with NEPA is triggered by a proposal or 
request by a private party to obtain a fed-
eral permit or use federal land.  Therefore, 
even though the private applicant is not 
ultimately legally responsible for NEPA 
compliance, he or she has a vested inter-
est in making sure the NEPA process is 
done properly.  If a third party convinces 
a court that the federal agency’s analysis 
does not fully satisfy NEPA, the private 
applicant’s project may be delayed for 
months, or even years, while the federal 
government addresses the deficiencies in 
its prior analysis.

One legal issue that can arise during 
a federal land exchange is the extent to 
which NEPA requires the federal gov-
ernment to consider the environmental 
impacts of activities that are expected to 
occur after the land exchange takes place.  
Many types of federal actions inherently 
have at least the potential to affect the en-
vironment and are therefore typically sub-
ject to NEPA (major interstate highway 
construction, for example).  For many of 

these types of projects, the requirement to 
conduct the NEPA analysis is usually rela-
tively clear.

A land exchange is different, however, 
because it is simply a change in owner-
ship that culminates in the execution of 
a deed5 — an action that, in and of itself, 
does not impact the environment.  How-
ever, in Center for Biological Diversity 
v. Dept. of Interior (CBD),6 the Ninth 
Circuit Court of Appeals held that, when 
faced with a proposal to exchange federal 
land for private land, the federal agency 
must look beyond the land exchange itself 
and actually analyze the environmental 
impacts of activities that are expected to 
take place on the land after it leaves the 
federal domain.

One potential consequence of this 
holding is that it may require the private 
party to provide, and the federal agency 
to review, information which may be un-
developed and speculative at the time of 
the exchange proposal.  In addition, for a 
party interested in a federal land exchange 
to shorten the sometimes-lengthy NEPA 
environmental review process, this hold-
ing could effectively take away the land 
exchange as a tool for expediting projects 
on federal lands.  As a Ninth Circuit hold-
ing, the CBD case and its requirement to 
look beyond the land exchange itself in 
evaluating environmental impacts applies 
to federal land exchanges within Idaho.7

Legal background federal land  
exchanges under FLPMA

FLPMA provides BLM and USFS 
with authority and discretion to engage in 
land exchanges with private parties and 
state governments, as long as the proper 
standards are met and procedures fol-
lowed.  The following requirements are 
the most significant:
l Acquisition of lands pursuant to an ex-
change must be consistent with the federal 

agency’s overall mission and its applica-
ble land use plans;8 
l The federal agency must find, in its dis-
cretion, that “the public interest will be 
well served by making [the] exchange,” 
after consideration of a variety of factors, 
including, “better Federal land manage-
ment and the needs of State and local 
people, including needs for lands for the 
economy, community expansion, recre-
ation areas, food, fiber, minerals, and fish 
and wildlife . . . .;”9 
l The lands to be exchanged must be lo-
cated within the same state;10

l The lands to be exchanged must be of 
equal value, subject to an equalization 
procedure through adjustment of lands to 
be exchanged, or cash payments where 
the discrepancy does not exceed 25% of 
the value of the federal lands;11 and
l The party acquiring federal land must be 
a U.S. citizen or a corporation subject to 
the laws of any state or the United States.12  

Whether to enter into a land exchange 
is a purely discretionary, voluntary deci-
sion by both the private party and the fed-
eral agency.13  In other words, unless there 
is specific federal legislation requiring a 
particular land exchange, FLPMA does 
not obligate BLM and USFS to entertain a 
particular land exchange proposal.14

Environmental review under NEPA
Whenever a federal agency proposes 

to engage in a “major” action “signifi-
cantly affecting the quality of the human 
environment,” NEPA requires the agency 
to prepare a “detailed statement” analyz-
ing the environmental impacts of the pro-
posed action.15  This is the “environmen-
tal impact statement,” or “EIS.”16  NEPA 
requires the federal agency to prepare an 
EIS that takes a “hard look” at the envi-
ronmental consequences of its proposed 
action.17
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An obvious question in the context  
of a federal land exchange is, to what  

extent does NEPA apply? 

The purpose of the NEPA process is 
not only to ensure that federal agencies 
consider the environmental impacts of 
their proposed actions, but also to ensure 
that the agency will inform the public that 
it has indeed considered those impacts 
in its decision-making process.18  NEPA 
exists to ensure that the federal agency 
follows the proper process in its decision-
making, but does not dictate a particular 
result.19

That said, NEPA decisions may be 
challenged by third parties through the 
federal Administrative Procedure Act.20  
Therefore, if a court finds the agency’s 
environmental review process to be inad-
equate, the agency may need to go back 
and redo its analysis before it may pro-
ceed with its proposed action.
State land exchanges  
distinguished

Like BLM and the USFS, the State of 
Idaho’s Board of Land Commissioners is 
also authorized to engage in exchanges 
of state lands.21  However, Idaho does 
not have a statutory analog for NEPA’s 
environmental review process, which 
only applies to the federal government.  
Therefore, the issues discussed in this ar-
ticle only apply to exchanges involving 
state land if the exchange proposal also 
involves federal land (for example, an ex-
change between the State of Idaho and the 
federal government, or a three-way ex-
change among the state, the federal gov-
ernment, and a private landowner).
Application of NEPA  
to land exchanges

A potential corollary to the NEPA re-
quirements previously described is that 
NEPA should not apply to federal actions 
that do nothing to alter the natural physi-
cal environment.22  Accordingly, at least 
one federal circuit has held that issuing 
a federal mineral patent is not a “major 
federal action” which triggers NEPA’s 
requirements, because the mere issuance 
of the patent, in and of itself, does not en-
able or authorize the patentee to actually 
engage in mining operations.23  Therefore, 
an obvious question in the context of a 
federal land exchange is, to what extent 
does NEPA apply?  In other words, does 
the federal agency confine its environ-
mental review simply to the exchange of 
lands, or must it look “beyond” the ex-
change to the private party’s expected use 
of the land after the exchange takes place?

Ironically, in CBD, the federal agency 
did evaluate the expected use of the fed-
eral land after the exchange.  And yet, 
the Ninth Circuit still found the agency’s 

NEPA analysis to be deficient.  An expla-
nation of the background and the court’s 
reasoning follows.

In CBD, Asarco LLC proposed a land 
exchange with BLM in order to acquire 
fee title to unpatented mining claims that 
it owned on BLM lands in Arizona.24  
BLM had already concluded under its 
FLPMA review that the exchange was 
in the public interest.25  When BLM pre-
pared its final EIS for the exchange under 
NEPA, it assumed that the “foreseeable 
uses of the selected lands are mining-re-
lated uses and are expected to occur under 
all alternatives.”26  In other words, BLM 
did actually acknowledge that the likely 
use of the federal land after the exchange 
would be for mining purposes, and actu-
ally analyzed the environmental impacts 
of mining the federal lands in its EIS.  One 
would think, therefore, that the BLM met 
its obligations under NEPA.  The Ninth 
Circuit held otherwise.

In CBD, BLM’s EIS for the proposed 
land exchange contained “only a single 
description of the environmental con-
sequences of mining because the BLM 
assumed that [such environmental con-
sequences] would be the same under ev-
ery alternative.”27  In other words, BLM 
assumed that the environmental impacts 
of mining the federal lands would be 
the same, regardless of whether the min-
ing took place after a land exchange (in 
which case the land would be owned in 
fee simple by Asarco) or without a land 
exchange (in which case the land would 
remain in federal ownership).  This, in 
turn, was based upon BLM’s assumption 
that “mining would be conducted in the 
same manner whether or not the exchange 
occurred.”28

According to the Ninth Circuit, this 
assumption by BLM violated NEPA be-
cause the federal Mining Act of 187229 
would govern the mining operations if the 
lands remained in federal ownership, but 
would not apply if the land exchange took 
place and the federal lands to be mined 
were conveyed to Asarco.30

What is important to understand in this 
context is that the Mining Act of 1872 is 
not an environmental law.  Instead, it is a 
real property law that establishes the legal 
framework for determining who has the 
legal right to explore and develop miner-
als within federal lands.31  The regulation 
of the environmental impacts of mining is 
governed by myriad other federal statu-
tory programs — such as those govern-
ing air emissions, water pollution, spills 
and contamination, and the storage and 
release of hazardous chemicals — that 
apply to all industries, including mining, 
regardless of whether they take place on 
federal land or private land.  Accordingly, 
one would think that BLM’s assumption 
that the effects of mining would be similar 
in either scenario was a reasonable one.

According to the court, however, un-
der the federal Mining Act, the owner of 
mining claims must first submit a mining 
plan of operation (MPO) to BLM or the 
USFS before it can engage in mining op-
erations.32  Even though the Ninth Circuit 
recognized that Asarco had the “right to 
engage in mining on the selected lands 
under the Mining Law even if the ex-
change does not proceed, based on its 747 
unpatented mining and mill site claims,”33 
it assumed that the manner of that min-
ing would be “likely to differ” because of 
the MPO process.34  Therefore, the Ninth 
Circuit found the BLM’s analysis failed 
to both take the requisite “hard look” at 
the environmental consequences under 
NEPA and to satisfy the “public interest” 
requirement under FLPMA, and therefore 
remanded the matter back to BLM for fur-
ther analysis.35

Conclusion
Ironically, in reversing BLM for what 

it perceived to be a faulty assumption, the 
Ninth Circuit itself based its reversal upon 
an assumption of its own that the Mining 
Act would significantly change the envi-
ronmental impacts of mining the lands to 
be exchanged, and is in effect requiring 
federal agencies to speculate regarding 
the future uses of the property to be ex-
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changed and the impacts of federal law.  
As the dissenting opinion in CBD recog-
nized, the majority’s holding means that 
“the BLM was obliged to determine the 
exact environmental consequences under 
hypothetical future MPOs for hypotheti-
cal future mines and compare them to the 
environmental consequences of hypothet-
ical future mines not subject to the MPO 
requirement.”36

While the CBD case dealt with a pro-
posed mining project, the implications of 
its holding are not necessarily limited to 
the mining context.  Various federal laws, 
regulations, and administrative policies 
govern the management of federal land, 
regardless of its intended use.  Therefore, 
the more general implication of CBD is 
that the federal agency must predict how 
the continued management of federal land 
under those laws, regulations, and poli-
cies would differ from the expected use 
of the property after the exchange takes 
place.  It is not enough for the federal 
agency to simply evaluate the environ-
mental impacts of the exchange itself, or 
even to evaluate the environmental im-
pacts of the expected use of the land after 
the exchange takes place.

As previously explained, while NEPA 
compliance is technically the responsibil-
ity of the relevant federal agency, private 
parties whose proposals trigger NEPA 
have a vested interest in ensuring NEPA 
compliance.  Private parties who propose 
land exchanges with the federal govern-
ment in Idaho will want to make sure that 
the federal agency at least attempts to ad-
dress the CBD holding in its EIS.  Other-
wise, the applicant risks significant delay 
for its project, while the federal agency 
evaluates these issues on remand. 
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17 See, e.g., Price Road Neighborhood Ass’n, Inc. v. 
U.S. Dept. of Transp., 113 F.3d 1505, 1509 (1997) 
(citations omitted).
18 Baltimore Gas & Elec. Co. v. Natural Resources 
Defense Council, Inc., 462 U.S. 87, 97 (1983) (cita-
tions omitted).
19 See, e.g., Northwest Environmental Defense Cen-
ter v. Bonneville Power Admin., 117 F.3d 1520, 1536 
(9th Cir. 1997) (citation omitted).
20 See, e.g., Salmon River Concerned Citizens v. Rob-
ertson, 32 F.3d 1346, 1356 (9th Cir. 1994) (citations 
omitted).
21 Idaho Code § 58-138.
22 See generally Douglas County v. Babbitt, 48 F.3d 
1495, 1505-06 (9th Cir. 1995), cert. denied 516 U.S. 
1042, leave to file for rehearing denied 516 U.S. 
1185.  It should be noted that NEPA has an extensive 
body of case law regarding such issues as whether 
it applies to a particular federal action, the extent 
of its application, and the scope and sufficiency of 
the EIS.  Due to this extensive body of case law and 
the fact that the cases address such a variety of dif-

ferent types of federal actions as a factual matter, it 
is sometimes possible for opposing parties to each 
find two seemingly conflicting lines of cases which 
support their respective interpretations of NEPA and 
what it requires.
23 State of S.D. v. Andrus, 614 F.2d 1190, 1194-95 
(8th Cir. 1980), cert. denied 449 U.S. 822.
24 CBD, 623 F.3d at 636-37.
25 Id. at 640-41.
26 Id. at 639.
27 Id. at 640.
28 Id. at 641.
29 17 Stat. 91, codified as amended at 30 U.S.C. §§ 
22, 23, 26, 27.
30 CBD, 623 F.3d at 642-43, 645-46.
31 See 30 U.S.C. §§ 22, 23, 26, 27.
32 CBD, 623 F.3d at 643; see also 30 U.S.C. § 22; 36 
C.F.R. §§ 228.4, 228.5; 43 C.F.R. § 2809.11.
33 CBD, 623 F.3d at 643 (citations omitted) (empha-
sis added).
34 Id. at 647 (emphasis added).
35 Id. at 650.
36 Id. at 661.
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CC&Rs and Sustainability: Exploring Solutions to Problematic 
Neighborhood Rules to Conserve Natural Resources, 
Reduce Pollution, and Enhance Self-Reliance

Kelsey Jae Nunez 

Many homeowners are becoming in-
creasingly frustrated with CC&Rs  that 
constrain implementation of decisions 
that save water and energy, reduce toxic 
pollutant use, and increase self-reliance.  
Common problematic provisions directly 
or indirectly reduce freedom to create 
water efficient, non-toxic landscaping, 
engage in home-scale food production, 
utilize energy efficiency measures, and 
generate renewable energy.  To address 
these issues, the leadership of the Idaho 
and Montana Chapters of the U.S. Green 
Building Council (USBGC) are engaging 
in a public advocacy campaign.  As part 
of these efforts, they produced the origi-
nal publication, Greening Your CC&Rs: 
Strategies to Improve the Sustainability of 
Your Neighborhood.   By identifying vari-
ous barriers to sustainability and explain-
ing how to implement preferred language, 
Greening Your CC&Rs empowers home-
owners and community managers to make 
changes that can improve CC&Rs and 
enhance sustainability efforts in HOA-
governed communities.  What follows is 
a synopsis of this document.

The problematic language  
and preferred alternatives 

Water efficient, non-toxic landscap-
ing.  More homeowners are realizing the 
value of replacing non-native, water in-
tensive species of grass, trees and flowers 
with native and/or drought tolerant species 
that require less chemical inputs to thrive. 
Some seek to eliminate grass all together.  
The types of CC&R provisions that can 
interfere with these efforts include:
l Strict mandates on the minimum 
amounts and location of sod or hydro-
seeded grass
l Specifications of the number, size, and 
type of trees and bushes
l Required sprinkler systems and usage 
requirements
l Prohibitions against “non-living” mate-
rials such as rock structures or rain barrels
l Giving “veto” power over landscaping 
plans to a committee with broad discre-
tion

Alternative language to enhance sus-
tainability in common areas and individ-
ual lots can:
l Require the HOA to take actions to re-
duce water needs and chemical inputs on 
common areas
l Allow homeowners to participate in the 
appearance of the common areas
l Create general policies that encourage 
water efficient and native landscaping
l If the community desires a grass require-
ment, only require the minimum amount 
needed to accommodate the need for con-
sistency and provide options for native or 
drought-tolerant species
l Allow cisterns, rain barrels, and other 
water collection devices to the extent al-
lowed by applicable law
l Establish guidelines for fertilization and 
weed and pest management that reduce 
chemical inputs and related pollution
l Enable awareness of chemically treated 
areas

Gardening and food production.  
CC&R provisions that outright ban gar-
dening are rare, but several provisions can 
inhibit some aspects of home food pro-
duction.  These include:
l Restrictions on the location, size and ap-
pearance of “outbuildings” or other struc-
tures, which could prohibit greenhouses 
and chicken coops

l Categorical prohibitions against keeping 
or raising farm and production animals, 
including poultry, goats, rabbits, bees, etc.
l Restrictions on structures like raised 
plant beds
l Restrictions on keeping and storing tree 
clippings, plant waste, and compost piles
l Requirements that garden equipment be 
stored out of site
l Limits on commercial use of property
l Restrictions on fencing, trellising, or 
wall construction
l Mandates on specific size, style and col-
or of roofing material that effectively ban 
rooftop gardening

Alternative language than may work 
for common areas and individuals lots 
can:
l Designate certain portions of common 
areas for community gardens and specify 
how such gardens should be managed
l Encourage water-wise, organic methods 
in personal gardening
l Enable homeowners to directly engage 
in the local food economy
l Allow greenhouses, perhaps limited to 
certain areas of the property and/or sub-
ject to specific architectural standards
l Allow compost bins and yard waste 
piles in appropriate locations
l Allow farm or production animals to 
the extent allowed by applicable city or 
county code

Broccoli, herbs and vegetables grow in this urban terrace garden. 
Many condos and even neighborhood CC&Rs prohibit environmentally 
sustainable practices.
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Energy Efficiency.  Many energy ef-
ficiency measures are taken during the 
construction phase or focus on the interior 
of the house, so CC&Rs often do not have 
much influence.  However, some provi-
sions have a direct negative impact on en-
ergy efficiency.  These effects are in addi-
tion to the energy impacts of policies that 
prevent water efficiency. They include:
l Mandates that outside lights be on from 
dusk to dawn or sunset to sunrise every 
day
l Bans on exterior clothes lines and simi-
lar equipment

Instead, energy efficiency can be in-
creased with language that:
l Provides flexibility for lighting
l Encourages efficient HVAC techniques
l Eliminates prohibitions on clotheslines, 
or crafts only those restrictions necessary 
to address modesty concerns

On-Site Renewable Energy Produc-
tion.  Not all types of renewable energy 
production are available on the neighbor-
hood or home-scale or appropriate in all 
locations. Yet for those locations with 
high potential, some CC&R provisions 
can get in the way, such as:
l Categorical prohibitions against exterior 
“energy production devices” such as solar 
panels and small-scale wind generators
l Onerous approval conditions for exte-
rior energy production devices
l Mandates on specific size, style and col-
or of roofing materials

Alternative language can instead:
l Allow the HOA Board of Directors to 
establish community energy generation
l Reduce or eliminate restrictions on 
homeowner use of renewable generation 
devices
l Provide reasonable guidance through 
the Architectural Review Committee

Catch-all Restrictions.  In addition 
to explicit restrictions, CC&Rs usually 
have an additional “catch-all” prohibition 
against creating “unsanitary, unsightly, or 
offensive conditions” and creating “nui-
sances.”  The meaning of these terms vary 
from person to person, and what may look 
like a wise, beautiful desert landscape and 
home vegetable garden can look “ugly” or 
“weird” to someone else. In these situa-
tions, homeowners may not know what 
they can and cannot do, and may only re-
alize that they are violating the rules (i.e. 
offending a neighbor) after work has al-
ready begun.  While having specific guid-
ance encouraging sustainable practices 

can reduce ambiguity, sometimes the best 
tools in this situation are persuasion and 
strength in numbers.  
Reforming problematic CC&Rs: 
tools and action plans

While compliance with existing 
CC&Rs is required by law, homeowners 
often feel that they are stuck with their 
CC&Rs, either because they do not un-
derstand that an amendment process ex-
ists, or the idea of engaging in the process 
seems formidable.  In fact, homeowners 
can take action in various ways.  When 
there is vague or subjective language that 
requires compliance with terms like “ap-
propriate,” “complimentary,” and “attrac-
tive,” the power of persuasion and use of 
demonstrative evidence can be helpful.  
Moving further down the scale of restric-
tive language are opportunities to obtain 
a variance.  The variance process usually 
empowers HOAs and architectural com-
mittees to consider “circumstances such 
as topography, natural obstructions, aes-
thetics, environmental considerations or 
hardship.”  In such cases, homeowners 
can attempt to persuade the powers-that-
be that “environmental considerations” 
justify the installation of an organic gar-
den, xeriscaping, or outdoor clothesline.

Homeowners can also navigate the 
existing amendment process, which all 
CC&Rs have.  Of course, different fac-
tual scenarios will affect the success of 
the proposed amendment.  For instance, 
the process of changing CC&Rs in es-
tablished neighborhoods (which are gov-
erned by the HOA and voting homeown-
ers) is not the same as in new neighbor-
hoods (which are still owned by the de-
veloper) and requires a different strategy.  
Trying to change how people behave in or 
the appearance of common areas is often 
met with different resistance than changes 
to governance of individual lots.  Even 
within individual lots, people may react 
differently to changes that will affect vis-
ible areas (front and side yards) and those 
that are shielded from public view (deep 
in the back yard).   For example, it is not 
entirely unreasonable for someone to not 
want to see their neighbor’s underwear 
hanging out to dry, but really not care if 
they have a compost pile behind the trees 
that they cannot see or smell. 

Once these important differences are 
understood and appreciated, the proposed 
language must be drafted.3  Promoting the 
amendment should start with seeking sup-
port from the HOA, as it is easier to suc-
ceed with leadership’s assistance.  Coali-
tion building among neighbors is also ad-
vised, as it identifies those who are ready 

to vote yes and those who have to be per-
suaded.  As more people become involved, 
the proposed language may be modified 
to accommodate varying perspectives.  
Note that each CC&R document contains 
specific procedures for scheduling the re-
quired meetings, setting the voting day/
period, and distributing ballots.  As  strict 
compliance is required, consultation with 
an attorney is recommended. 

While  working with neighbors and the 
HOA board to achieve common ground 
and widely supported change is ideal, 
sometimes opposition prevails.  Other 
strategies include running for a position 
on the HOA board to change the dialogue 
internally or campaigning for state legis-
lation and local ordinances that prohibit 
sustainability-blocking CC&R provisions 
or encourage sustainability.  For instance, 
some states and municipalities have pur-
sued and/or enacted legislation that de-
clares CC&R provisions that unduly re-
strict renewable energy or xeriscaping un-
lawful or that award additional “points” in 
the planning and zoning approval process 
for sustainable communities.

From creative interpretation of exist-
ing policies to amendments to statewide 
legislation, the opportunity for change is 
vast.  For additional information on how 
you can help green the CC&Rs in your 
neighborhood, consider Greening Your 
CC&Rs, a comprehensive document 
crafted by the USGBC as part of its work 
to transform the built environment and 
make green buildings available to every-
one within a generation.
Endnotes
1 Covenants, conditions, and restrictions (CC&Rs) 
are common in many subdivisions and guide the use 
and occupancy of each individual unit and the com-
mon areas.
2 Available at, http://www.usgbcidaho.org/wp-
content/uploads/2011/10/USGBC-Greening-your-
CCRs-Final-version.pdf.
3 Greening Your CC&Rs provides full-text model 
language to aid this process.

About the Author
Kelsey Jae Nunez lives in Boise, 

teaches undergraduate business law, and 
has a private practice background that 
emphasizes environmental and natural 
resources litigation and transactions, 
planning and zoning, and real estate.  
She authored Green-
ing Your CC&Rs as 
past Chair of the Ad-
vocacy and Public 
Policy Committee for 
the Idaho Chapter of 
the USGBC.  She can 
be reached at kelsey_
nunez@hotmail.com.



28  The Advocate • March/April 2013

Compensating the Public for Damage to the Environment:
Conflating Economic Damages with Noneconomic Proof

Nicholas Warden
  

The Ninth Circuit decision to uphold an award for  
environmental damages creates a means for  

compensating the public for damages to environmental  
resources with no commercial value. 

What is the value of endangered spe-
cies habitat?  How do we quantify dam-
age to natural resources with no com-
mercial value?  Does the environment 
hold some intangible value for which the 
public should be compensated if it is de-
stroyed?  The Ninth Circuit grappled with 
these questions in a recent case involving 
a wildfire on federal land in southern Cal-
ifornia.1  The Court rendered a decision 
upholding an award of $28.8 million for 
intangible environmental damages in ad-
dition to the $7.6 million awarded for fire 
suppression and restoration costs.2  

In order to justify this unprecedented 
award the Court adopted a new hybrid 
category of damages I simply named “en-
vironmental damages”3 for purposes of 
this article.  The Ninth Circuit decision to 
uphold an award for environmental dam-
ages creates a means for compensating 
the public for damages to environmental 
resources with no commercial value.  It 
also creates further opportunity for the 
federal government to seek similar awards 
for damages to environmental resources 
on public lands.  However, the Court’s 
decision to uphold the award also under-
mines longstanding principles of tort law 
and creates an evidentiary burden for the 
award of damages that is almost com-
pletely arbitrary.     
The circumstances giving  
rise to the controversy 

In 2002, a local water district hired 
Merco Construction Engineers, Inc. (Mer-
co), a general contractor, to construct steel 
water reservoirs for a housing project in 
Los Angeles County.  Merco subcontract-
ed with CB&I Constructors (CB&I), a 
company specializing in the construction 
of large metal structures.4  The contract 
with CB&I contained an incentive clause 
awarding CB&I additional funds for early 
completion of the reservoirs.  On the af-
ternoon of June 5th, 2002, outside air tem-
peratures in Los Angeles County peaked 
in excess of 100 degrees Fahrenheit. At 
that time, CB&I was in the process of 
constructing two of the storage tanks on a 
private tract of land roughly one half mile 
away from the Angeles National Forest. 
Despite the heat, an employee of CB&I 
was operating an electric grinder outside 
and a spark flew into nearby brush.  The 
resulting blaze burned through roughly 

1,000 acres of private property and rough-
ly 18,000 acres of the Angeles National 
Forest.  The fire became known as the 
“Copper Fire,” and raged for five days be-
fore it was extinguished.5

The nature of the damages  
sought and the decision  
of the District Court

In June of 2008, the United States 
filed suit in district court against CB&I 
and Merco.  On September 30, 2009, the 
jury returned a special verdict holding 
both CB&I and Merco liable for negli-
gence, and apportioning 65 percent of 
the fault to CB&I and 35 percent of the 
fault to Merco.  The jury awarded the 
United States the following damages: 
roughly $6.5 million in fire suppression 
costs, roughly $500,000 in Burned Area 
Emergency Response (BAER6) damages, 
roughly $500,000 in resource damages,7 
and roughly $28.8 million in “Intangible 
Environmental Damages.”  Given the 
jury’s apportionment of fault, CB&I was 
held liable for roughly $18.7 of the $28.8 
million environmental damages award8.  

The additional award sought by the 
government for environmental dam-
ages was stated to represent three dis-
tinct harms: the harm to native plants 
and vegetation in the San Francisquito 
watershed9, the destruction of threatened 
species habitat10 within the burn area, and 
the destruction of the Hazel Dell Mining 
Camp11.  The jury was instructed that “[t]
he United States does not have to prove 
the exact amount of damages that will 
provide reasonable compensation for the 
harm.  However, [the jury] must not spec-
ulate or guess in awarding damages.12”  In 
closing argument, the government sug-
gested a method by which the jury could 
calculate the amount of environmental 
damages.  The government urged the jury 
to assign a dollar figure for each acre and 

multiply that per acre amount by the total 
number of acres burned.13  Although its 
method of calculation remains unclear, 
the jury’s final award of $28.8 million in 
damages breaks down into $1600 per acre 
of the 18,000 acres burned.  The District 
Court denied CB&I’s subsequent motion 
to reverse the portion of the award for in-
tangible environmental damages.14  CB&I 
appealed, but the Ninth Circuit upheld the 
damage award in full. 	   
Upholding a new category  
of compensable damages

The ability of the federal government 
to recover damages for harm to public 
lands caused by wildfires is governed by 
the law of the state in which the fire oc-
curred.15  In both California and Idaho, 
tort law draws a sharp distinction between 
two major categories of damages, i.e. eco-
nomic damages and noneconomic dam-
ages.  The Ninth Circuit based its decision 
in large part on the language of California 
statutes defining economic and noneco-
nomic damages.  Those statutes are identi-
cal, in pertinent part, to their counterparts 
under the Idaho Code.  Under both Cali-
fornia and Idaho statutes, economic dam-
ages are defined as “objectively verifiable 
monetary losses,”16 while noneconomic 
damages are defined as “subjective, non-
monetary losses.”17  

In general, noneconomic damages are 
only available in limited circumstances 
such as personal injury claims where 
plaintiffs seek damages for pain and suf-
fering, loss of consortium, etc.  Noneco-
nomic damages are generally not avail-
able in cases involving negligently caused 
property damage.18  This longstanding 
principle is supported by relevant stat-
utes in both California and Idaho.19  It 
applies even where the harm suffered by 
the property owner is of the type typically 
characterized by noneconomic damages.20  
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Nevertheless, the Ninth Circuit upheld the 
award of environmental damages despite 
the government’s characterization of en-
vironmental damages as noneconomic.  
The Court based its holding, in part, on its 
finding that there is “no case holding that 
noneconomic damages, as a general cate-
gory, are precluded in suits alleging harm 
to property.”21  On its face, this finding 
contradicts the long-settled general prin-
ciple of tort law that noneconomic dam-
ages are not recoverable in negligence 
suits involving harm to property.  

Case law addressing the question of 
whether noneconomic damages are re-
coverable in wildfire cases is virtually 
nonexistent.  The Ninth Circuit relied 
heavily upon a California district court 
case in which the term “environmental 
damages” was never used, but damages 
for harm to the soil and wildlife habitat 
were ultimately awarded.22  However, pre-
liminary research identified no federal or 
state case originating in California, Idaho, 
or any other state that speaks to the issue 
directly.  Perhaps this is why CB&I cited a 
Canadian Supreme Court case as primary 
authority for the exclusion of noneconom-
ic damages from jury awards in wildfire 
cases.23  Therefore, in order to compensate 
the public for losses to “posterity” and “fu-
ture generations”24 caused by the fire, the 
Ninth Circuit upheld a new hybrid catego-
ry of damages that falls within the general 
category of noneconomic damages, but is 
not precluded from cases involving neg-
ligent damage to property.25  Moreover, 
the similarity between pertinent Idaho 
and California statutes and the absence 
of case authority expressly precluding an 
award of noneconomic damages for harm 
to public lands suggests the Ninth Circuit 
would have reached the same conclusion 
under Idaho statutes and case law.    
Evidence required for a jury 
to determine an award of 
environmental damages

On appeal, CB&I argued that the gov-
ernment had failed to provide the jury 
with sufficient evidence to properly deter-
mine the amount of environmental dam-
ages.  In its presentation to the jury the 
government analogized the calculation of 
intangible environmental damages to the 
calculation of noneconomic damages in 
personal injury cases, “including damages 
for pain and suffering.”26  The Ninth Cir-
cuit held that analogizing the evidentiary 
burden for an award of environmental 
damages to the burden on a plaintiff seek-
ing damages for emotional distress did 
not mean that the government was imper-

missibly seeking damages for emotional 
distress.27  The Court further held that the 
damages sought by the government are 
only noneconomic in the sense that they 
are not subject to market-based methods 
of valuation.28    

This finding is problematic, in part be-
cause state law generally imposes differ-
ent requirements for proving the amount 
of damages, depending on whether they 
are economic or noneconomic.  Jurors are 
given considerable leeway in determining 
the value of noneconomic damages based 
on their assessment of the emotional and 
psychological injuries sustained by the 
plaintiff.  By contrast, an award of eco-
nomic damages must generally be sup-
ported by a factual basis establishing a 
value of the property damage suffered.  
Economic damages may not be supported 
by mere speculation or conjecture.  In-
deed, the subjective standards of quanti-
fication characterizing the calculation of 
noneconomic damages is one of the rea-
sons why states such as Idaho and Califor-
nia place statutory limits on the recovery 
of noneconomic damages.29  

The evidentiary standard applied by 
the district court and upheld by the Ninth 
Circuit in this case is akin to the standard 
applied by courts in cases where the plain-
tiff is seeking damages for pain and suf-
fering.  Where the property damaged has 
no commercial value or market equiva-
lent, its value must be ascertained in some 
“rational way” and need not be deter-
mined with “mathematical precision.”30  
Therefore, the Court held that in order to 
justify an award for environmental dam-
ages, the government need only present 
evidence establishing the nature and ex-
tent of the damage caused and need not 
elicit testimony as to the monetary value 
of the damages.31  

No other type of economic damages 
is subject to such a minimal evidentiary 
burden.  State law consistently requires 
economic damages to be substantiated 
by testimony that establishes a rational 

method for objectively quantifying losses.  
However, testimony cannot be offered to 
approximate a monetary value of environ-
mental resources because in many cases 
they have none.  The unquantifiable nature 
of environmental damages is such that if 
they cannot be subject to the more rigor-
ous evidentiary burden typically applied 
to economic damages in cases involving 
negligent damage to property.  Environ-
mental damages cannot be quantified by 
any market-based system of valuation.  
Therefore, any award of environmental 
damages is necessarily speculative.    
Conclusion

The Ninth Circuit’s solution to this 
problem is to conflate economic damages 
with noneconomic standards of proof.  
Environmental damages are to be calcu-
lated as if they were damages for pain and 
suffering even though the Court recog-
nizes them as something else.  This novel 
approach undermines two longstanding 
principles of tort law, namely (1) that the 
value of economic damages must be es-
tablished in evidence; and (2) that noneco-
nomic damages are not available in cases 
involving negligent harm to property.  
However, adopting this novel approach 
provides courts with a means of com-
pensating the public for damages to envi-
ronmental resources with no discernible 
monetary value.  The award of $1,600 per 
acre burned is simply the dollar amount 
that the jury considered reasonable given 
the extent of the damage caused by the 
fire and the nature of the damages sought 
by the government.  However, the total 
amount of damages awarded is not tied 
to any discernible method of valuation.  
Therefore, courts should be cautious in 
granting environmental damages because 
they represent a near unbridled exercise of 
discretion by the trier of fact and teeter on 
the brink of arbitrariness.  

That being said, the federal govern-
ment is tasked with managing public 
lands as trustee on behalf of the public.  
The integrity of environmental resources 

Recent Legislative developments: 
The California Health and Safety 

Code was amended on September 
11, 2012 to include section 13009.2, 
which expressly allows recovery of 
“environmental damages” such as 
“damage to wildlife, wildlife habi-
tat, water or soil quality, or plants.”  
Pursuant to legislative action in 
California, draft legislation RS 21868 

was voted to print in Idaho in early 
February of this year.  This Bill would 
amend section 38-107 of the Idaho 
Code to expressly restrict damages 
recoverable from negligently caused 
wildfires to exclude “intangible envi-
ronmental damages,” and only allow 
recovery for fire suppression and 
“tangible restoration costs.”
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on public lands clearly has value to the 
public for both posterity and for future 
generations.  When the integrity of those 
resources is compromised, the public 
has a right to be compensated.  Allow-
ing awards of noneconomic environmen-
tal damages in cases involving negligent 
damage to public lands may be the only 
way to make the public whole in wildfire 
cases.  
Endnotes
1 United States v. CB&I Constructors, Inc., 685 F.3d 
827 (9th Cir. 2012).
2 Id.
3 The Court categorizes the award as being for “in-
tangible environmental damages,” but the category 
includes damages to tangible property with no com-
mercial value.  Therefore, for purposes of this article 
the award will be described as being simply for “en-
vironmental damages.” 
4 United States v. CB&I Constructors, Inc., 685 F.3d 
827, 830 (9th Cir. 2012).
5 Id. at 830-31.
6 BAER damages, or Burned Area Emergency Re-
sponse costs, refer to the cost of emergency erosion 
control measures taken immediately after the fire 
was suppressed.
7 Resource damages include the cost of replacing 
burned signposts and eradicating 40 acres of an in-
vasive bamboo species that rapidly took hold in a 
portion of the burned area.
8 Merco settled with the government prior to the jury 
entering its judgment for its insurance policy limit of 
just over $2 million.
9 Expert witness testimony stated that the Copper 
Fire had burned the entire San Francisquito water-
shed causing the native chaparral and sage brush to 
be replaced by nonnative grass species.  The domi-
nance of the nonnative species increased the risk of 
future fires in the watershed.  Additionally, erosion 
was also cited as having increased three fold in the 
wake of the burn.  The area was also closed to hikers 
for one year and horseback riders for two years.  No 
admission costs are required to enter this area of the 
Angeles National Forest. 
10 Expert testimony stated that as much as 85 percent 
of California Red-Legged Frog habitat had been de-
stroyed by the fire and the resulting erosion in the 
San Francisquito watershed.  The California Red-
Legged Frog is listed as a threatened species under 
the Endangered Species Act.  The species was iden-
tified as having no commercial value.  Red Legged 
Frog habitat can be found in other parts of southern 
California.
11 The Hazel Dell Mining Camp is located in the 

San Francisquito Canyon.  Three 1924 mining 
claims were worked from the camp and abandoned 
in 1964, at which time the Forest Service acquired 
the property by quitclaim deed.  It is not open to the 
public.  It was destroyed by the Copper Fire and is, 
therefore, no longer eligible for the National Regis-
ter of Historic Places. 
12 (SER, 220) (“SER” refers to the Supplemental 
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damages sought by the United States that the jury 
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other use of the burned land, and damages for loss of 
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13 It is speculated that the jury ultimately chose the 
latter method of calculation suggested by the gov-
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dollar award into a round figure of $1600 per acre of 
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14 CB&I filed a motion for judgment as a matter of 
law arguing: (1) the government could not recover 
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environmental damages, and (3) that the resulting 
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Circuit on appeal.
15 United States v. California, 655 F.2d 914, 917, 920 
(9th Cir. 1980).
16 Cal. Civ. Code § 1431.2(b)(1); Idaho Code § 
6-1601(3). 
17 Cal. Civ. Code § 1431.2(b)(2); Idaho Code § 
6-1601(5).
18 There is one narrow exception to the bar against 
noneconomic damages for negligently caused prop-
erty loss in which an occupant of a property, such as 
a tenant or resident, may recover damages for the 
annoyance and discomfort caused by trespass.  See, 
e.g., Kornoff v. Kinsburg Cotton Oil Co., 45 Cal. 2d 
265, 272 (1955).  This narrow exception has no ap-
plication to the Court’s rationale in the CB&I case.
19 Cal. Civ. Code § 1431.2(b)(1)-(2); Idaho Code § 
6-1601(3)-(5); 
20 For example, because pets are considered prop-
erty, in most jurisdictions, the loss of a pet does not 
entitle the owner to noneconomic damages despite 
the pain and suffering or loss of companionship ex-
perienced by the pet owner. See,e.g., Pacher v. Invis-
ible Fence of Dayton, 798 N.E.2d 1121, 1125 (Ohio 
Ct. App. 2003).
21 United States v. CB&I Constructors, Inc., 685 F.3d 
827, 835 (9th Cir. 2012) (emphasis added).

22 See, United States v. Union Pa. R.R. Co., 565 F. 
Supp. 2d 1136 (E.D. Cal. 2008).
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827, 836 (9th Cir. 2012).
24 Id. at 829.
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Pa. R.R. Co., 565 F. Supp. 2d 1136, 1143 (E.D. Cal. 
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26 (SER, 60); See, infra, fn. xii.
27 United States v. CB&I Constructors, Inc., 685 F.3d 
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28 Id. at 837-38.
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31 Id. at 835.
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Regulating Drilling in Idaho’s Promised Land:
Sound Bites Versus Sound Policy

Alison M. Nelson 
  

Snake River Oil & Gas has leased approximately 30,000 
acres for the purpose of drilling for natural gas,19 and 

Bridge Energy LLC has obtained a number of conditional 
use permits authorizing drilling in Payette County.20

Matt Damon’s newest film, The Prom-
ised Land, presents Damon as a natural 
gas company employee sent to a small 
Pennsylvania town to secure the rights to 
drill for natural gas.  

In the film’s first scene, Damon’s char-
acter explains that he doesn’t sell towns 
natural gas; he sells them “the only way 
to get back.”  His sales technique focuses 
exclusively on the money that gas leases 
can bring to small communities that have 
lost their factories and traditional industry 
jobs.

Opponents of the proposed method of 
drilling — hydraulic fracturing — focus 
exclusively on potential worst-case envi-
ronmental impacts.  In one of the more 
dramatic scenes of the film, an environ-
mentalist spills chemicals onto a model 
farm and lights the landscape on fire.

Perhaps not surprisingly, information 
regarding the regulations governing hy-
draulic fracturing is conspicuously absent 
from the film.  This article summarizes 
the hydraulic fracturing process; identifies 
just some of the federal, state and local 
regulations and other controls governing 
that process; and proposes that these regu-
lations should be at the center of any ratio-
nal discussion about hydraulic fracturing.
The hydraulic fracturing process

The Idaho Department of Lands 
(“IDL”) defines hydraulic fracturing as 
“[a] method of stimulating or increasing 
the recovery of hydrocarbons by perforat-
ing the production casing and injecting 
fluids or gels into the potential target reser-
voir at pressures greater than the existing 
fracture gradient in the target reservoir.”1  
The injected fluids or gels are made up of 
a carrier fluid consisting mainly of water; 
a “proppant” such as sand used to “prop 
open” fractures2; a thickening agent, fric-
tion reducer, and other components that 
facilitate movement of the proppant; bio-
cide and pH adjuster to maintain water 
quality; and other chemicals such as sur-
factants used in recovery of the fracturing 
fluids.3

When the pressures created by inject-
ing the carrier fluid exceed the fracture 
gradient of the subsurface rock forma-
tions, fractures are created that allow natu-
ral gas reserves trapped in the rock to flow 
into the wells.  Along with the natural gas 

that is produced by the wells, wastewaters 
including “flowback” of fracturing fluids 
and produced water is also generated.  
These wastewaters may contain fractur-
ing fluids; total dissolved solids, includ-
ing chlorides; metals; and naturally occur-
ring radioactive materials. While some of 
the wastewaters can be recycled for use 
at other wells, any remaining wastewater 
will require disposal by underground in-
jection, discharge to publicly owned treat-
ment works or centralized waste treat-
ment facilities, or treatment in surface 
impoundments.
Federal regulation

Although hydraulic fracturing is heav-
ily regulated at both the federal and state 
levels, it is exempt from select federal reg-
ulations.  For instance, while underground 
injection is generally regulated under the 
Safe Drinking Water Act’s Underground 
Injection Control (UIC) program, the 
definition of “underground injection” for 
purposes of that program excludes “un-
derground injection of fluids or propping 
agents (other than diesel fuels) pursuant to 
hydraulic fracturing operations related to 
oil, gas, or geothermal production activi-
ties.”4 As a result, only those wells using 
diesel fuel are subject to regulation.  In ad-
dition, hydraulic fracturing operations are 
generally not subject to liability under the 
Comprehensive Environmental Response, 
Compensation, and Liability Act,5 and the 
amount of air pollutants emitted from a 
production well is generally small enough 
that no air operating permit is required.6

However, numerous federal regula-
tions govern the disposal of hydraulic 
fracturing wastewaters. First, EPA’s “Oil 
and Gas Extraction” effluent limitation 
guidelines in 40 C.F.R. Part 435 of the 
National Pollutant Discharge Elimina-
tion System (“NPDES”) program regula-

tions provide that, except in limited cir-
cumstances, “there shall be no discharge 
of waste water pollutants into navigable 
waters from any source associated with 
production, field exploration, drilling, 
well completion, or well treatment (i.e., 
produced water, drilling muds, drill cut-
tings, and produced sand).”7  In addition, 
if flowback or produced water is disposed 
of by underground injection, the UIC reg-
ulations apply because the exemption for 
hydraulic fracturing fluids does not extend 
to wastewater.8  Also, under EPA’s general 
pretreatment regulations, hydraulic frac-
turing wastewaters may not be discharged 
to Publicly Owned Treatment Works if 
they will cause “pass through” or “inter-
ference.”9  

In addition, on August 16, 2012, EPA 
adopted New Source Performance Stan-
dards (“NSPS”) at 40 C.F.R. Part 60 Sub-
part OOOO for the oil and natural gas sec-
tor and National Emission Standards for 
Hazardous Air Pollutants (“NESHAP”) 
at 40 C.F.R. Part 63 Subpart HH for oil 
and natural gas production.10  The NSPS 
regulations impose emission standards 
for VOCs from hydraulically fractured 
natural gas wells constructed or modified 
after August 23, 2011, including the use 
of “reduced emissions completions” and 
completion combustion devices such as 
flaring.11  The NESHAP regulations lower 
the threshold at which leak detection and 
repair procedures apply, and establish 
emissions limits for dehydration units 
used to remove water during well produc-
tion.12  (Several provisions of the regula-
tions have been challenged, and EPA has 
moved that the D.C. Circuit hold the ac-
tion in abeyance pending EPA’s possible 
reconsideration of certain issues raised in 
those challenges.)13

The penalties for violation of these 
standards are significant.  Civil penal-
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Local communities can also use their  
traditional land use and zoning powers to  

regulate, limit, or prohibit  
hydraulic fracturing.   

ties under the Clean Water Act, the Safe 
Drinking Water Act, and the Clean Air 
Act can be as high as $37,500 per viola-
tion per day.14  Also, persons who know-
ingly violate certain provisions that place 
another person in imminent danger can 
face imprisonment for up to 15 years, 
while organizations may incur a fine of up 
to $1,000,000.15

Moreover, these regulations are con-
tinually evolving.  EPA is in the process 
of:
l conducting a study of the potential im-
pacts of hydraulic fracturing on drink-
ing water resources, with the final report 
scheduled for publication in 2014;16

l working to revise its existing effluent 
limitation guidelines for the “Oil and Gas 
Extraction” industry;17

l updating the water quality criteria for 
chloride for the protection of aquatic life, 
with draft criteria expected to be released 
in 2013; and
l finalizing guidance confirming EPA’s 
interpretation that “oil and gas hydraulic 
fracturing operations using diesel fuels as 
a fracturing fluid or as a component of a 
fracturing fluid are subject to UIC Class 
II requirements,” recommending steps for 
permit writers to determine whether diesel 
fuel is used; and suggesting permit terms 
for well construction and well closure to 
implement UIC requirements. 18

State regulation
While natural gas reserves are not 

abundant in Idaho, they are present.  For 
example, Snake River Oil & Gas has 
leased approximately 30,000 acres for the 
purpose of drilling for natural gas,19 and 
Bridge Energy LLC has obtained a num-
ber of conditional use permits authorizing 
drilling in Payette County.20 To date, IDL 
has issued 14 permits authorizing oil and 
gas drilling, with three more permit appli-
cations pending.21  

Although Idaho’s natural gas deposits 
are located in conventional natural gas 
reservoirs that do not require hydraulic 
fracturing,22 small hydraulic fracturing 
wells may be required to remove drilling 
muds clogging a reservoir.23

IDL’s Oil & Gas Conservation Com-
mission has therefore adopted new regu-
lations governing hydraulic fracturing, 
which went into effect on March 29, 
2012.  Those regulations require a well 
application to identify all additives, in-
cluding proppants, that will be used in the 
well,24 and to provide a fresh water pro-
tection plan, including ground water and 

storm water best management practices 
and a statement certifying that the owner 
or operator is complying with Spill Pre-
vention, Control, and Countermeasures 
requirements.25  In addition, the applicant 
must certify that all aspects of the well 
construction meet necessary require-
ments,26 and must monitor well pressures 
and notify IDL if those pressures exceed 
established limits.27 All home owners 
and water well owners within ¼ mile of 
the well must be notified of the proposed 
treatment, and must be given the oppor-
tunity to have their water tested at the 
applicant’s cost, both prior to and after 
the oil or gas well being treated.28  Those 
regulations also prohibit the injection of 
volatile organic compounds (“VOCs”), 
such as benzene, toluene, ethyl benzene 
and xylene, and any petroleum distillates 
into ground water in excess of applicable 
ground water quality standards, and re-
quire prior approval for use of VOCs or 
petroleum distillates for well stimulation 
into hydrocarbon bearing zones.29 Also, 
well treatments to create fractures will not 
be authorized within 500 vertical feet be-
low fresh water aquifers.30  

IDL enforces these rules pursuant 
to Section 47-325 of the Idaho Code,31 
which provides for civil penalties of up 
to $10,000 for each violation; knowing 
violations are a misdemeanor carrying a 
penalty of up to $5,000, up to 12 months 
imprisonment, or both.

Other agencies are also responsible 
for regulating aspects of hydraulic frac-
turing in Idaho.  For instance, the Idaho 
Department of Water Resources has pri-
mary responsibility for administering the 
UIC program in Idaho,32 while EPA main-
tains authority over the NPDES program 
in Idaho.33

Local controls
Local communities can also use their 

traditional land use and zoning powers to 
regulate, limit, or prohibit hydraulic frac-
turing.  The fictional Pennsylvania town 

in The Promised Land scheduled a vote so 
the residents could decide whether to al-
low hydraulic fracturing in the town.  Al-
though this referendum process is not in 
place in many local communities, regula-
tion of local land uses by requiring a con-
ditional use permit or special use permit 
is common, and such permits can be de-
nied if the proposed use is not compatible 
with existing uses.  Some communities 
have banned hydraulic fracturing in cer-
tain zoning areas — or altogether — but 
those restrictions have been the subject of 
heated litigation regarding regulatory tak-
ings and preemption.
Response to Hollywood

The Promised Land ends with an over-
bearing appeal to the townspeople to take 
care of their community — to choose the 
environment over money by voting to 
prohibit hydraulic fracturing in the town.  
That appeal to fear leaves no room for a 
reasoned discussion about hydraulic frac-
turing.

In response to the film, both the natu-
ral gas industry and environmentalists 
have encouraged moviegoers to learn 
more about hydraulic fracturing. In areas 
where hydraulic fracturing operations are 
common, as in Pennsylvania, the Marcel-
lus Shale Coalition has reportedly spon-
sored a commercial to be shown before 
the film that directs viewers to a website, 
http://www.learnaboutshale.org, which 
provides more information about the hy-
draulic fracturing process, its environ-
mental and economic impacts, and gov-
ernmental oversight and regulation of the 
industry.34 In addition, the Sierra Club has 
published a list of discussion questions 
about the film.35  

The governing federal, state, and local 
regulations, as well as additional regula-
tions under development, should be cen-
tral to any discussion about the issue, 
shifting the focus from misperceptions 
fostered by sound bites in films like The 
Promised Land to the development, ad-
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ministration, and enforcement of sound 
policies designed to minimize environ-
mental risks.  Unfortunately, rational dis-
course doesn’t sell as many tickets as Hol-
lywood sensationalism.
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Vicinity Map of Coeur d’Alene Basin 
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Recent Developments Concerning the Bunker Hill Superfund Site

Last fall, the U.S. Environmental Pro-
tection Agency (EPA) issued an Interim 
Record of Decision Amendment (RODA) 
for the Bunker Hill Mining & Metallurgi-
cal Complex Superfund Site in Northern 
Idaho.1  This Superfund site is a “mega 
site” both because of its geographical size 
and the volume and nature of its contami-
nation.  It is one of the largest and most 
complex hazardous sites in the nation.

The RODA identifies a 30-year plan of 
remedial and remedy protection actions to 

address century-old mining-related con-
tamination in the upper part of the Coeur 
d’Alene Basin.  With the focus on protect-
ing human health and the environment, 
the RODA outlines the plan for cleaning 
up contamination and preventing recon-
tamination.  Somewhat surprisingly, the 
available funding is significant.  

This is a case study in our own back-
yard worth watching – as lawyers and as 
citizens.2  Certainly practitioners in many 
areas will see direct relevance, i.e. real 
estate, health, government, environmen-
tal, and commercial, just to name a few.  

As Idahoans or those living nearby, the 
ongoing work in the Coeur d’Alene Ba-
sin should be of interest for a myriad of 
reasons, including human health and that 
of the environment, effects on recreation, 
a significant long-term federal presence 
within the state, encouraging mining stew-
ardship, and local job training and creation 
for work associated with the Bunker Hill 
cleanup.  This article offers an abbreviated 
update to this ongoing tale.
History: If we only knew then

The Coeur d’Alene Basin spans nearly 
1500 square miles of Northern Idaho 

Vicinity Map of  Coeur d’Alene Basin

OU = Operable Unit
Note:
The river corridor portions of the South Fork of the Coeur 
d’Alene River and Pine Creek located within the Bunker Hill 
Box are considered to be part of OU 3.

Figure 1-1
Location Map
Record of Decision (ROD) Amendment 
Upper Basin of the Coeur d’Alene River 
Bunker Hill Superfund Site.

Andrea L. Courtney 
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After a small gold rush in the 1880s, the region  
grew to become one of the leading silver,  

lead and zinc producing  
areas in the world.4  

bookended by Montana and Washington.  
It is the watershed of the Coeur d’Alene 
Lake within Shoshone, Kootenai and Be-
newah Counties and the Coeur d’Alene 
Reservation and the Spokane River flow-
ing from Coeur d’Alene Lake into Wash-
ington.3  After a small gold rush in the 
1880s, the region grew to become one of 
the leading silver, lead and zinc producing 
areas in the world.4  

The mining activities were concen-
trated in the Upper Basin, a 300 square-
mile portion along the South Fork of the 
Coeur d’Alene River (SFCDR) and its 
tributaries downstream to the confluence 
of the South and North Forks of the Coeur 
d’Alene River.5  The ore-processing and 
smelting operations centered in a 21 
square-mile Bunker Hill “Box” within the 
Upper Basin which includes the towns of 
Wardner, Kellogg, Smelterville, and Pine-
hurst.

The excavation of millions of tons of 
rock from underground mines left waste 
rock and “tailings” throughout the Basin 
which leach cadmium, lead, zinc, and 
other metals into the surface water and 
groundwater.6  The size of the tailings 
varied from small to smaller, like fine 
sand.7  Lead exposure proves dangerous 
because it can cause adverse neurological 
development, kidney damage, learning 
and behavioral problems, and decreased 
IQ in children.8  

For many years, mining companies 
commonly disposed of tailings by dis-
charging directly into waterways, return-
ing to underground fill, or impounding 
or stacking on surface soil.9  Some of the 
companies worked together to build dams 
on the SFCDR out of tailings for im-
poundment.10  Flooding destroyed those 
dams, pushing the tailings onto adjacent 
land and farther into the floodplain.11  
Later, the companies attempted to pre-
vent tailings from reaching Lake Coeur 
d’Alene by constructing the Cataldo 
Dredge in 1932.12  It operated for 36 years 
and removed over 32 million tons of tail-
ings from the river.13  

By 1968, the mining companies in the 
aptly named Silver Valley were impound-
ing their mine tailings.14  However, well 
over 64 million tons of tailings contain-
ing approximately 880,000 tons of lead 
and 720,000 tons of zinc have been dis-
charged into the Basin’s waterways.15  
Twenty miles of the SFCDR and 13 miles 
of its tributaries are unable to sustain 
reproducing fish populations; some are 
devoid of fish.16  For over 60 years, the 

area’s smelters refined silver, lead, zinc, 
and other metals but also produced air 
emissions laden with sulfur dioxide, lead 
particulates and other contaminates, “kill-
ing hillside vegetation and in the 1970s 
causing documented cases of lead poison-
ing in local children.”17  
EPA steps both in  
and out of the box

The federal Comprehensive Envi-
ronmental Response, Compensation and 
Liability Act (CERCLA) became law in 
1980.  Under CERCLA, the EPA may ex-
ercise authority to protect human health 
and the environment in response to haz-
ardous releases.18  Once a remedial inves-
tigation and feasibility study19 has been 
conducted, the EPA issues a Proposed 
Plan, seeks public comment on the Pro-
posed Plan, and then makes a Record of 
Decision (ROD) of the selected remedy.20  
The high blood-lead level in the children 
living in the Basin spurred the EPA’s in-
volvement.  In 1983, the EPA placed the 
Bunker Hill Site on the first Superfund 
National Priorities List.21  In 1986, the 
EPA began cleanup efforts, mainly remov-
ing contaminated soil from residences in-
side the Box and replacing the bad soil 
with clean fill.22  In 1991, the EPA issued 
a ROD for the populated areas in the Box, 
and in 1992, the EPA issued a ROD for the 
“non-populated” areas in the Box.23  

The EPA expended much time and 
money to protect human health in the 
Box through the 1990s.  Their efforts and 
those of other federal departments, the 
State of Idaho through multiple agencies, 
the Coeur d’Alene Tribe, various com-
munity groups, and volunteers spanned 
the decades.  Yet relevant studies showed 
more was needed and moving beyond 
the Box was necessary.24  Because of the 
“profound environmental degradation that 
affected the Basin,” the EPA exercised its 
authority to address cleanup outside the 
Box.25  In 2002, the EPA issued an interim 
ROD for the entire Coeur d’Alene Basin 

to the Spokane River.26  After receiving 
over 6700 comments on the Proposed 
Plan27 estimated to cost $1.3 billion, the 
EPA downsized its to-do list.28  While its 
scope covers the Basin, the 2012 RODA 
primarily focuses work efforts on the Up-
per Basin.29

RODA funding  
To address the staggering scope of 

harm, the EPA estimates the action plans 
of the RODA will cost $635 million.30  
“The remedy that Congress felt it needed 
in CERCLA is sweeping: everyone who 
is potentially responsible for hazard-
ous waste contamination may be forced 
to contribute to the costs of cleanup.”31  
Mining companies may be held jointly 
and severally liable for hazardous waste 
releases which occurred before CERCLA 
was enacted, unless they show a basis for 
subdividing the liability.32  Mining com-
panies are also liable for post-enactment 
“re-releases,” or any passive migration of 
hazardous waste via seepage, leaching or 
otherwise due to flowing water.33  

The EPA and the State of Idaho joined 
the Coeur d’Alene Tribe’s suit against a 
number of mining companies, mainly 
Hecla Mining Company and Asarco In-
corporated.34  In 2003, after a protracted 
trial with 100 witnesses, over 8500 ex-
hibits and 16,000 pages of trial transcript, 
the federal district court found the two re-
maining defendants liable under CERCLA 
for response costs and damages to natural 
resources.35  It further found that the min-
ing waste has contaminated the surface 
water and groundwater as well as the 
soil and sediment.  The metal content in 
groundwater exceeds drinking water stan-
dards, and in the surface water, it is toxic 
to aquatic life.36  Riparian areas along the 
SFCDR suffer marked reductions in veg-
etation.37  The lead levels adversely affect 
certain species of birds in the lower Coeur 
d’Alene Basin wetlands.38  The tundra 
swan and certain species of fish have been 
seriously impacted.39



36  The Advocate • March/April 2013

  

The focus on the Upper Basin  
was purposeful.  Cleaning upstream  

means a cleaner downstream.   

At the trial, the court apportioned 
liability between Asarco and Hecla, re-
serving damages for a second phase of 
trial.40  The court found the tailings in the 
waterways caused the hazardous condi-
tion in the Basin, determined liability was 
divisible and therefore apportioned liabil-
ity based on the volumetric calculation of 
each company’s tailings discharged into 
the waterways:  Asarco was responsible 
for 22% of the tailings; Hecla for 31%.41  

Befitting this mega-site, the EPA an-
nounced in December 2009 the largest 
Superfund settlement in history.  As part 
of Asarco’s bankruptcy plan of reorgani-
zation, Asarco would pay $1.79 billion as 
a global settlement between Asarco and 
the U.S.42  Nearly $500 million of that 
settlement funded an environmental trust 
created to maximize value while funding 
cleanup work outside the Box.43

At the conclusion of Asarco’s bank-
ruptcy proceeding, the court dismissed 
Asarco from the case.  The court stayed 
the damages proceeding to foster con-
tinued settlement negotiations between 
Hecla and the plaintiffs.  The other sig-
nificant portion of funding for Bunker Hill 
cleanup comes from the consent decree 
with Hecla.  

To encourage settlement, CERCLA 
permits responsible parties to pay less 
than the full extent of damages, and in-
stead, according to their abilities.44  The 
U.S. conducted a thorough review of 
Hecla’s proprietary and confidential inter-
nal financial information; afterwards, the 
plaintiffs agreed to settle for $263.4 mil-
lion plus interest.45  At that time, the fed-
eral government had already spent over 
$230 million on cleanup and estimated 
costs for remaining work would exceed 
$2 billion.46  In September 2011, the court 
entered the consent decree after finding 
the settlement fair, reasonable and consis-
tent with CERCLA.47  The Hecla settle-
ment mainly repaid the EPA for past re-
sponse costs and future actions in the Box 
as well as the State of Idaho and Coeur 
d’Alene Tribe for a management plan for 
the Coeur d’Alene Lake.48  
Highlights of the RODA 

The RODA is not perfect.  CERCLA 
mandates the EPA achieve permanent and 
significant reduction in volume, toxicity 
or mobility of the hazardous substances.49  
Far less comprehensive than the 100-year 
list of actions in the Proposed Plan and 
much cheaper, the RODA is an interim 
remedy.50  Because it is a scaled back 
framework of action, it is possible the 

RODA will not meet the water quality and 
other cleanup goals.51  In response to pub-
lic comments, the RODA does not include 
certain work found in the Proposed Plan, 
notably the construction of a river liner 
(saving nearly $300 million) and mine 
and mill sites slated for cleanup (reduced 
from 345 to 145).  Also to address pub-
lic comments, the EPA used the RODA 
to clarify its commitment to maximizing 
cleanup while minimizing disruption to 
active mining work.  

The RODA framework garnered gen-
eral agreement from the interested tribal 
and governmental stakeholders, but each 
identified issues of concern with ap-
proach, prioritizing both in terms of work 
and in terms of money, geographic scope, 
etc.52  Nonetheless, the EPA gets the final 
say because of CERCLA’s power.  

The focus on the Upper Basin was 
purposeful.  Cleaning upstream means a 
cleaner downstream.  Here is a sampling 
of what the EPA seeks to accomplish 
in the Upper Basin to meet the goals of  
(a) improved water quality, (b) protecting 
earlier cleanup work from recontamina-
tion, (c) cleaning up contaminated sourc-
es, and (d) preventing contamination from 
moving downstream:
l Excavation and consolidation of waste 
rock, tailings and floodplain sediments;
l Capping, regrading and revegetation of 
tailings and waste rock areas;
l Collection and treatment of contami-
nated adit discharges, seeps and ground-
water;
l Stream and riparian stabilization actions 
in watersheds where sediment removal 
actions are implemented; 
l Additional expansion and upgrades of 
the Kellogg Central Treatment Plant to 
treat water collected from the Basin that 
meets discharge standards; 
l Continued implementation of the Insti-
tutional Controls Program, administered 
by the Panhandle Health District, to pro-
tect human health;53

l Specify actions, such as culvert replace-
ments, channel improvements, small di-
version structures, and asphalt ditches, 
identified in the Upper Basin communi-
ties of Pinehurst, Smelterville, Kellogg, 
Wardner, Osburn, Silverton, Wallace, and 
Mullan; and 
l Identification of similar generalized 
remedy protection actions that are ex-
pected to be needed in Upper Basin side 
gulches (residential areas outside the list-
ed communities). 54

Anticipated benefits of the RODA in-
clude the following:  reduce exposure to 
contaminated soil and sediment, reduce 
significantly the transportation of dis-
solved metals in the Coeur d’Alene River 
system from the Upper Basin, minimize 
potential for recontamination, protect hu-
man health and the environment, and im-
prove the socio-economic conditions via 
overall water quality improvements and 
additional jobs for related work, redevel-
opment and tourism.55  

Work pursuant to the RODA is un-
derway.  At the end of October 2012, the 
EPA issued its Draft Implementation Plan, 
the technical document outlining cleanup 
plans for the next decade, and sought pub-
lic comments through December 2012.  
On-the-ground work is slated to begin in 
spring of 2013.  Watch for Explanations of 
Significant Differences if the EPA makes 
significant changes to the RODA and fact 
sheets if only minor changes are made.  
Also stay tuned for each five-year review, 
the regular large-scale evaluation of ef-
fectiveness of the selected remedy and 
success reducing the volume, toxicity or 
mobility of hazardous substances.56

The historic efforts continue to restore 
the Coeur d’Alene Basin.  Take advantage 
of the front-row view.  Hopefully the time 
and money invested, leadership, coordi-
nation of work, and commitment from 
community groups, government agencies, 
tribes, and businesses will lead to more 
success.  
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 Recognizing the EPA’s first priority was to  
cleanup residential properties which posed  

a risk to children six years of age or younger, 
 other efforts included cleanup at schoolyards,  

common areas, commercial properties and  
street rights-of-way.  
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Court information

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Roger S. Burdick

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

2nd AMENDED - Regular Spring Term for 2013

Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . January 9, 11, 14, 16, and 18
Boise. . . . . . . . . . . . . . . . . . . . . . . . . February 11, 13, 15, 20, and 22
North Idaho . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .April 2, 3, 4, and 5
Coeur d’ Alene . . . . . . . . . . . . . . . . . . . . . . . . . . . .April 2, 3, and 4
Lewiston . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .April 5
Eastern Idaho . . . . . . . . . . . . . . . . . . . . . . . . . .May 6, 7, 8, 9, and 10
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . May 3
Idaho Falls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . May 6 and 7
Pocatello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .May 8 and 9
Twin Falls. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . June 5 and 6
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .June 3, 10, and 12

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE:  The above is the official notice of the 2013 Spring Term for 
the Supreme Court of the State of Idaho, and should be preserved.  A 
formal notice of the setting of oral argument in each case will be sent 
to counsel prior to each term.

Idaho Supreme Court
Oral Argument for April 2013

Tuesday, April 2, 2013 – COEUR D’ALENE			 
8:50 a.m.  Benjamin Morris v. Hap Taylor & Sons 
(Industrial Commission) ............................................... #39747-2012
10:00 a.m. Karl L. Roesch v. Daniel L. Klemann  
*VACATED*................................................................. #39836-2012
11:10 a.m. State v. Preston Adam Joy .......................... #38190-2010

Wednesday, April 3, 2013 – COEUR D’ALENE		
8:50 a.m. Leslie Jensen Edwards v. Mers ..................... #38604-2011
10:00 a.m. Lon N. Peckham, D.M.D. v. Board of Dentistry ..............
....................................................................................... #39758-2012
11:10 a.m. Tracy Gagnon v. Western Building Maintenance, Inc. .....
....................................................................................... #39816-2012

Thursday, April 4, 2013 – COEUR D’ALENE			 
8:50 a.m. Robert Siegwarth v. Opportunity Management Co. ...........
....................................................................................... #39445-2011
10:00 a.m. Katherine H. Harris v. Independent School District #1 
(Industrial Commission) ............................................... #39968-2012
11:10 a.m. American Bank v. Wadsworth Golf Construction Co. ......
....................................................................................... #39415-2011

Friday, April 5, 2013 – LEWISTON				  
8:50 a.m. John M. McVicars v. Bret Christensen ......... #38705-2011
10:00 a.m. Lillian Hatheway v. Board of Regents of the University 
of Idaho ........................................................................ #39507-2012

Please note:  
The Idaho Supreme Court has scheduled  

no Oral Arguments during March of 2013.
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Court information

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Sergio A. Gutierrez

Judges
Karen L. Lansing
David W. Gratton
John M. Melanson

	 1st AMENDED - Regular Spring Term for 2013

Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . January 8, 10, 15, and 17
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . .February 12, 14, 19, and 21
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .March 12, 14, and 15
Moscow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .March 19 and 20
Lewiston . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . March 21
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . April 9, 11, 23, and 25
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . May 14, 16, 21, and 23
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .June 11, 13, 18, and 20

By Order of the Court 
Stephen W. Kenyon, Clerk

NOTE:  	The above is the official notice of the 2013 Spring Term for 
the Court of Appeals of the State of Idaho, and should be preserved.  
A formal notice of the setting of oral argument in each case will be 
sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for March 2013

Tuesday, March 12, 2013 – BOISE				  
9:00 a.m. State v. Martinez ........................................... #39440-2011
1:30 p.m. Sun Surety Insurance Co. v. Fourth Judicial District .........
....................................................................................... #39791-2012

Thursday, March 14, 2013 – BOISE				  
10:30 a.m. State v. Hansen ........................................... #39664-2012
1:30 p.m. Leonard v. State ............................................ #39067-2011

Friday, March 15, 2013 – BOISE				  
10:30 a.m. Jane Doe v. John Doe (EXPEDITED) ....... #40517-2012

Tuesday, March 19, 2013 – MOSCOW			 
9:00 a.m. Kimbley v. Transportation Department ........ #39829-2012
10:30 a.m. In the Estate of Almon D. Manes ............... #39911-2012
1:30 p.m. Beyer v. Transportation Department ............ #39886-2012
Wednesday, March 20, 2013 – MOSCOW			 
9:00 a.m. Platz v. Transportation Department ... #39805/39806-2012
10:30 a.m. State v. Posey .............................................. #39899-2012
1:30 p.m. State v. Wright .............................................. #39483-2011

Thursday, March 21, 2013 – LEWISTON			 
9:00 a.m. Besaw v. Transportation Department ........... #39759-2012
10:30 a.m. State v. Besaw, Jr. ....................................... #39874-2012
1:30 p.m. Trottier v. Transportation Department #39949/39994-2012

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

World Class Defenders

World Class Skiing 
Sun Valley Seminar 

March 8 - 9, 2013  
Speakers include:

•	Chief Justice Roger Burdick •	Honorable David Kress
•	Skip Carter •	James Doyle
•	Shane Evans, IDOC •	Laura Hogue
•	Erik Lehtinen •	Gabriel McCarthy
•	David Nevin •	Aaron Thompson

•	Dr. John Christensen

 Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

www.idacdl.org

Multi-faceted Experience: 
Impartial and Insightful 

Dispute Resolution

Larry C. Hunter 
Mediation, Arbitration, Evaluations, 

Administrative Hearings 
(208) 345-2000 

lch@moffatt.com
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 2/1/13 )

civil appeals
Adverse possession  
and prescriptive easements
1. Did the district court err in refusing to 
consider and admit additional proffered 
evidence relevant to the location of the 
easement in the area specified on the 
second remand which was for the pur-
pose of accurately and precisely locat-
ing the easement?

Akers v. D.L. White Construction
S.Ct. No. 39493
Supreme Court

Collective bargaining
1. Absent a demonstrated material 
change in bargaining position, does the 
Idaho Collective Bargaining Act compul-
sorily compel an employer to continue 
bargaining relative to any and all un-
resolved issues even after having met 
and conferred in good faith, having par-
ticipated in the fact-finding process, and 
having been unable to reach an agree-
ment on a contract pursuant to I.C. § 
44-1805?
Local 4578 Intl. Assoc. of Firefighters v. 

City of Ketchum
S.Ct. No. 39558
Supreme Court

Habeas corpus
1. Whether the court erred in granting 
summary judgment dismissing Waid-
elich’s habeas corpus petition.

Waidelich v. Wengler
S.Ct. No. 40019

Court of Appeals

Jurisdiction
1. Did the district court have subject 
matter jurisdiction to review the petitions 
for judicial review when the Board’s ac-
tions were legislative functions and the 
petitions were not filed until over four 
months after the decisions were made?

Power Cnty. Pros. Atty. v.  
Power Brd. of Cnty. Commis.

S.Ct. No. 40112
Supreme Court

Post-conviction relief
1. Did the court err in dismissing Mur-
ray’s claim that counsel was ineffective 
for failing to advise him of his rights un-
der Estrada v. State?

Murray v. State
S.Ct. No. 39400
Supreme Court

2. Did the district court err by summar-
ily dismissing Gerdon’s third petition for 
post-conviction relief?

Gerdon v. State
S.Ct. No. 39300
Court of Appeals

3. Did the district court err by summarily 
dismissing Urrizaga’s petition for post-
conviction relief?

Urrizaga v. State
S.Ct. No. 39479
Court of Appeals

4. Whether the court erred in summarily 
dismissing McCulloch’s post-conviction 
petition.

McCulloch v. State
S.Ct. No. 38815
Court of Appeals

5. Whether the court erred when it sum-
marily dismissed Thorngren’s applica-
tion for post-conviction relief.

Thorngren v. State
S.Ct. No. 39596
Court of Appeals

6. Did the court err in summarily dismiss-
ing Moore’s petition for post-conviction 
relief, in which he claimed ineffective as-
sistance of counsel?

Moore v. State
S.Ct. No. 39523
Court of Appeals

7. Did the district court err in deny-
ing Rainey’s motion for appointment of 
counsel and in summarily dismissing his 
petition for post-conviction relief?

Rainey v. State
S.Ct. No. 40194
Court of Appeals

Procedure
1. Whether strict compliance with 
I.R.C.P. § 11(b)(3) is required prior to 
default judgment being entered against 
a party after his or her attorney with-
draws.

McDavid v. Kiroglu
S.Ct. No. 39254
Court of Appeals

Protection orders
1. Whether the holding in Ellibee v. El-
libee, 121 Idaho 501 (1992) should be 
overruled resulting in the application of 
a clear and convincing standard in do-
mestic violence protection order cases.

Turner v. Turner
S.Ct. No. 39975
Supreme Court

Quiet title
1. Whether the district court erred in find-
ing deeds, absolute in form, the terms of 
which were not ambiguous, were in fact 
mortgages, and failed to recognize and 
apply the complete, substantive legal 
standards.

Steuerer v. Richards
S.Ct. No. 39274
Supreme Court

Summary judgment
1. Did the court err in granting summary 
judgment to the IDL and in finding Cook 
had failed to comply with the ITCA?

Cook v. Idaho Dept. of Lands
S.Ct. No. 39984
Supreme Court

2. Did the court err in not recognizing a 
cause of action for alienation of affec-
tions of child and or malicious interfer-
ence with family relations?

Hopper v. Swinnerton
S.Ct. No. 39077/39078/39079

Supreme Court

3. Did the court err in granting summary 
judgment to Spudnik Equipment Com-
pany in this products liability suit for de-
fective design?

Liberty Northwest Insurance Co. v. 
Spudnik Equipment Co.

S.Ct. No. 39957
Supreme Court

tax cases
1. Is a writ of mandate a proper remedy 
to compel the filing of Idaho income tax 
returns?

Tax Commission v. Grunsted
S.Ct. No. 39736
Court of Appeals

Termination of parental rights
1. Whether the court erred in terminat-
ing the parent’s rights under the best 
interest analysis.

Dept. of Health & Welfare v.  
Doe (2012-16)

S.Ct. No. 40598
Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 2/1/13 )

criminal appeals
City code violation
1. Did the district court err in reversing 
the magistrate’s finding that Wilks was 
guilty of maintaining junk motor vehicles 
on residential property in violation of 
Fruitland City Code 8-2B-2(B).

State v. Wilks
S.Ct. No. 39441

Court of Appeals

evidence
1. Whether the evidence presented at 
trial was insufficient to support Oster-
houdt’s conviction for malicious injury to 
property.

State v. Osterhoudt
S.Ct. No. 40063

Court of Appeals

2. Was there substantial and compe-
tent evidence for the trier of fact to find 
beyond a reasonable doubt that Beadz 
was guilty of injury to a jail?

State v. Beadz
S.Ct. No. 39387

Court of Appeals

3. Was the evidence presented at trial 
insufficient to demonstrate Calver’s con-
viction for felony custodial interference?

State v. Calver
S.Ct. No. 39637

Court of Appeals

4. Did the magistrate err in finding the 
proper foundation had been laid for the 
admission at trial of Donndelinger’s 
BAC results?

State v. Donndelinger
S.Ct. No. 39999

Court of Appeals

expungement of records
1. Did the district court err in conclud-
ing that I.C. § 20-526A provides for 
expungement only of juvenile records 
adjudicated under the Juvenile Correc-
tions Act and thus does not authorize 
expungement of juvenile records as-
sociated with magistrate court convic-
tions?

State v. Doe (2012-07)
S.Ct. No. 39272

Court of Appeals

new trial
1. Did the court err in concluding the mo-
tion for new trial was untimely and that 
it did not have jurisdiction to proceed?

State v. Smith
S.Ct. No. 39704
Court of Appeals

pleas
1. Did the court abuse its discretion 
by denying the motion to withdraw the 
guilty plea when it was made before 
sentencing?

State v. Steinemer
S.Ct. No. 39869
Court of Appeals

Probation revocation
1. Whether the Supreme Court denied 
Thompson due process and equal pro-
tection when it denied his motions to 
augment the record with various tran-
scripts from prior proceedings.

State v. Thompson
S.Ct. No. 39504/39515

Court of Appeals

2. Did the district court abuse its discre-
tion when it failed to reduce Williams’ 
sentences sua sponte upon revoking 
probation?

State v. Williams
S.Ct. No. 39540/39541

Court of Appeals

3. Did the district court abuse its discre-
tion when it revoked Liles’s probation 
and when it failed to further reduce his 
sentence sua sponte?

State v. Liles
S.Ct. No. 39537
Court of Appeals

Relinquish jurisdiction
1. Did the court abuse its discretion 
when it relinquished jurisdiction?

State v. Brunet
S.Ct. No. 39550
Supreme Court

search and seizure –  
suppression of evidence
1. Did the court err when it found West’s 
traffic stop was not unreasonably ex-
tended by the deployment of a drug dog 
and denied West’s motion to suppress?

State v. West
S.Ct. No. 38802
Court of Appeals

2. Did the court err in finding Stone’s 
statements made to law enforcement 
were voluntary and in denying Stone’s 
motion to suppress those statements?

State v. Stone
S.Ct. No. 39299
Court of Appeals

3. Did the district court err when it de-
nied Madrid’s motion to suppress his 
statements and when it found they were 
not obtained in violation of the Fifth 
Amendment?

State v. Madrid
S.Ct. No. 40015
Court of Appeals

sentence review
1. Did the court abuse its discretion 
when it denied Brown’s request to pres-
ent testimony on his Rule 35 motion and 
denied his motion without considering 
the new information he provided in sup-
port?

State v. Brown
S.Ct. No. 38347
Court of Appeals

2. Did the court err in denying Loftis’s 
Rule 35 motion to correct an illegal sen-
tence?

State v. Loftis
S.Ct. No. 39670
Court of Appeals

3. Did the court abuse its discretion 
when it relinquished jurisdiction follow-
ing a period of probation, and denied a 
Rule 35 motion?

State v. Askew
S.Ct. No. 39749
Court of Appeals

4. Whether the district court erred in de-
termining the magistrate court lacked 
discretion to suspend any portion of the 
community service imposed as required 
by I.C. § 37-2738.

State v. Garcia-Pineda
S.Ct. No. 39782
Court of Appeals

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867
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CLAIRE CORDON
Employment Investigations

Expert Witness

• More than 20 years as an employment law litigator

• Ten years with the U.S. Equal Employment 
Opportunity Commission

• Experienced investigator and expert witness in state and 
federal court in the areas of: 

Discrimination
Harassment
Retaliation
Reasonable accommodation – disability and religion
Workplace misconduct
Whistleblower claims
Adequacy of investigation
Adequacy of training
Employment policies and practices

CLAIRE CORDON
(206) 284-7728
claire@ccordonlaw.com
www.ccordonlaw.com

Huegli
Mediation & Arbitration
Serving Idaho, Oregon and Washington

Personal injury, commercial disputes, 
construction law, professional liability. 

Available Statewide.
42 years litigation experience.
Martindale-Hubbell AV Rated.

James D. Huegli
1775 West State Street, Suite 267
Boise, ID 83702
Phone: (208) 860-8659
Fax: (208) 629-0462
Email: jameshuegli@yahoo.com
Web: www.hueglimediation.com

Tresco of Idaho, established in 2002 and located in 
Boise, Idaho, is a professional fiduciary company. 
We accept court appointments for Conservatorships 
and Estate Administration. Our experienced staff 
represents over one hundred years of banking and 
trust administration. Our mission is to provide 
quality service for families in our community.

Phone: (208) 866-4303 Fax: (208) 384-8526
5256 W. Fairview Ave. Boise, ID 83706

Website: trescoweb.com

Your Professional Estate Management Company

T  ESCoR OF IDAHO

Conservatorships
•	 Asset Management
•	 Real Estate Management
•	 Bill Paying

Special Services
•	 Consulting
•	 Expert Witness
•	 Forensic Audit

Estate Settlement
•	 Probate Administration
•	 Special Administrator
•	 Agent



44  The Advocate • March/April 2013

  

The Advancing  
Justice Initiative  
was begun to  

provide assurance  
that we do our  
business as  

efficiently as possible.  

State of the Judiciary 
Address

 January 24, 2013

r. Speaker and distin-
guished members of the 
Idaho House of Rep-
resentatives, my col-
leagues on the Supreme 
Court and Court of Ap-

peals, and fellow Idahoans.
Mr. President, Mr. President Pro Tem, 

and distinguished members of the Idaho 
Senate, my colleagues on the Supreme 
Court and Court of Appeals, and fellow 
Idahoans.

I bring greetings from Idaho’s judi-
ciary who handled over 436,000 filed 
cases and 655 filed  appeals in 2012. 

I am proud to report to you on the 
performance and continued account-
ability of Idaho’s third branch of govern-
ment.  Like many of you in this body, we 
rely heavily on evidence-based practices 
supported by quantifiable research.  My 
remarks today will describe how the judi-
ciary uses those in furtherance of its mis-
sion to provide justice through the timely, 
fair and impartial resolution of cases.  

First are the efforts of our problem 
solving courts.  This is not business as 
usual.  The problem solving court model 
starts with intense supervision by a judge 
of a criminal or civil case.  This supervi-
sion is supported by a multidisciplinary 
team whose members have significant 
experience in the field.  The problem-
solving team monitors, educates and 
recommends needed action until the 
participant complies with the necessary 
requirements.  This work necessitates 
increased analysis, resources, and time, 
that by all quantifiable research works.  
The fact that it works can be seen in 
the expansion from drug courts to men-
tal health courts, to domestic violence 
courts, to child protection courts and now 
to veteran’s courts.    All three branches 
of government have found this type of 
problem-solving team approach works 
and saves counties and state correctional 
dollars, keeps our communities safe, and  
holds offenders accountable.  

Our goal of quantifiable results is 
also seen in our Advancing Justice Initia-
tive.  The Advancing Justice Initiative 
was begun to provide assurance that we 
do our business as efficiently as possible.  
In that regard, a court committee headed 
by Senior Judge Barry Wood has been 
analyzing Idaho’s court system. That 
work includes contacts with Idaho De-
partment of Correction, law enforcement, 
attorneys, judges, and clerks and ana-
lyzes each and every case type which is 
filed in Idaho.  This analysis has helped 
to identify inefficiencies and to see what 
processes can be reformed to speed reso-
lution of our citizens’ problems.  This 
is not an analysis that is aimed only at 
speed; it is also an analysis of quality.  
As a result of the data demands of this 
initiative, as well as the critical need to 
upgrade our statewide case management 
system that you have supported since the 
1980’s, Idaho’s courts have adopted a 
new vision for court technology. 

Our vision includes real-time data 
from every court in the state immediately 
available to every other court and to all 
individuals who require access to court 
information. This real-time data transfer 
allows enforcement of court orders for 
the protection of victims and communi-
ties. This capability will extend to every 

courthouse in Idaho. We are now work-
ing diligently on getting that infrastruc-
ture in place.  

We also envision an expanded state-
wide telepresence for litigants, attorneys, 
judges and the public. Our magistrate 
and district judges travelled over 309,000 
miles last year to preside over hearings 
in courthouses across the state.  By the 
use of advanced technology, mileage 
costs and travel time will be significantly 
reduced and attendant cost savings to law 
enforcement will be realized.   Just as 

Idaho Courts  

Chief Justice Roger S. Burdick 
Idaho Supreme Court 

M
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I can’t remember  
a time when the  

Idaho courts have  
been as responsive  

to our citizens’  
needs and  

accountable for  
our performance.

private enterprise relies on telepresence 
to conduct business in the new economy, 
we will embrace this new technology and 
look for the efficiencies it will provide.  
As part of our technology analysis, we 
are examining how better to collect those 
fines, fees and other obligations on a co-
ordinated statewide basis. We know there 
will be significant efficiencies achieved if 
that can be done.  

Our technology plans were started 
by an in-depth analysis and assessment 
of our existing systems by three of the 
nation’s foremost experts on court tech-
nology.  That assessment is available on 
our website for all of you to examine and 
read.  Following that assessment, a com-
mittee was formed to chart dynamic and 
broad policy decisions for the coming 
years concerning our use of technology 
for Idaho’s citizens.  When I use the word 
“dynamic,” it is actually an understate-
ment.  In the thirty-one years that I have 
been a judge in the Idaho court system, 
I can’t remember a time when the Idaho 
courts have been as responsive to our 
citizens’ needs and accountable for our 
performance. Efforts are underway which 
will affect Idaho’s judiciary for decades.   
We anticipate coming to you next session 
with a more complete analysis of revenue 
options as our plans evolve for the elec-
tronic filing of all court papers.  As we 
move to “paperless courthouses,” we an-
ticipate some of these improvements can 
be funded by court users, and significant 
savings realized by counties and courts.

As I reported last year, we have con-
tinued with our recruitment efforts to 
make sure that we are attracting the most 
qualified judges available.  We now hold 
open discussion groups in those counties 
where district judges are being replaced 
concerning the benefits of starting a ca-
reer in the judiciary and to answer any 
and all questions concerning that career 
and application process.  During judicial 
council interviews, we have heard nu-
merous times from applicants who were 
encouraged by this opportunity to step 
forward and consider applying for a dis-
trict judge position.  

Despite these and other efforts we 
have a significant problem in recruiting 
district judges.  The Judicial Council can 
rarely send a full slate of four names to 
the governor for appointment.  In our 
surveys, and interviews with bar mem-
bers and judges, it has become apparent 
that the district judgeship is no longer a 
highly sought-after judicial position.  The 
reasons are many -- the overwhelming 
workload that many district judges face 

in terms of numbers, as well as complex-
ity; the prospect of contested election; as 
well as the inadequate compensation of 
that position.  

You might ask why are potential ap-
plicants so concerned with the prospect 
of contested elections?  The Legislature 
has wisely placed practice and age re-
quirements on judicial candidates and 
applicants.  The chosen attorney has 
built a clientele and other professional 
relationships that must be completely 
terminated to take a judicial position.  
If the judge loses a contested election, 
those clients are gone.  The judge must 
start from scratch, replicating that prior 
book of business.  When you factor in the 
ethical constraints on a judge’s conduct, 
fund raising, and time away from a full 
judicial caseload to run an election, you 
begin to understand the high stakes to a 
potential applicant and his or her family. 

While we have a judiciary that is na-
tionally recognized for its commitment 
to excellence, performance, and account-
ability, Idaho ranks 46th in compensation 
for its general jurisdiction judges.  We 
have recognized for many years there is 
a need to improve the salary of district 
judges so we can attract highly qualified 
private attorneys to that position.  We can 
do better.  We will be presenting a com-
prehensive analysis this session of the 
need to recruit the most qualified district 
judges. 

I reported last year that we were 
re-energizing our guardianship and 
conservatorship work in reaction to the 
“graying” of America.  Did you know 
the numbers of Idahoans sixty and older 
grew by 44% - from 2000 to 2010?  
From 2010 to 2030 it is estimated to in-
crease by 65%.  There are now over 6200 
active guardianship and conservatorship 

cases in Idaho, with over 300 million dol-
lars in assets monitored last year by court 
personnel.  This will only increase.  I am 
pleased to report that the guardianship 
and conservatorship committee headed 
by Judge Chris Bieter of Ada County has 
made significant progress.  Idaho courts 
were singled out as a voting delegate 
to attend the 3rd National Guardianship 
Summit. We have fixed our vision for 
Idaho on evidence-based solutions.  We 
look forward to our work with the legis-
lative and executive branches to re-ex-
amine all statutes and court rules to make 
sure that Idaho meets its responsibilities 
to its oftentimes most vulnerable citizens. 

We are also requesting the legislature 
repeal the sunset provision of House Bill 
687, which added an emergency sur-
charge to felony, misdemeanor and traffic 
infraction cases.  The general fund will 
not permit you to fill a funding gap over 
4 million dollars if the surcharge sunsets. 
Since you enacted it in 2010, the emer-
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gency surcharge has kept the courthouse 
doors open in each of your counties and 
provided for such beneficial programs 
as drug courts, mental health court, and 
family courts.   The repeal of the sunset 
provision is vital to the judiciary’s con-
stitutional role to solve people’s disputes 
and keep our communities safe.  

Even with the surcharge, the Court 
was unable to fill four magistrate judge 
positions.  We have now been able to fill 
two of those positions.  We wish to thank 
the county officials for their patience 
and ability to manage with senior retired 
judges until we could refill those posi-
tions.  We plan to fill the two remaining 
vacancies in September, 2013 and early 
2014.  Numerous court employee posi-
tions, however, remain vacant statewide 
and significant reductions have been 
made in all court operations.  

It is bedrock function of government 
to properly fund a justice system.  A 
justice system largely based upon user 
fees cannot continue to provide the req-
uisite funds to protect our communities 
nor timely resolve our complex civil 
disputes.  At some point the debt load of 
offenders will not be able to fund that 
justice system or the attendant agencies 
that rely on these fees for revenue. This 
is a recognition which is being debated in 
statehouses throughout the nation and an 
area we, as a state need to monitor. 

The word “court costs” quite frankly 
is misleading.  Did you know 152 cit-
ies share $6.9 million in “court costs” 
yearly?  The 44 counties disburse $16.3 
million in 23 different ways.  State enti-
ties receive a total of $26.3 million; the 
general fund, $5 million; and other state 
entities $21.3 million.  These are in addi-
tion to restitution to victims.  This basket 
is about full and Idaho must proceed 
carefully when adding to the court cost 
or fee basket.  We hope that a statewide 
analysis through the Criminal Justice 
Commission will help you in this regard.  

So how can you and other interested 
citizens follow a branch of government 
that is so dynamic — so bent on im-
provement?  We promote openness and 
accountability through the expanded use 
of the Idaho judiciary’s web-site.  You 
can look at all Supreme Court and Court 
of Appeals opinions on line, the minute 
they are published. You can follow us 
on Twitter for Supreme Court and Court 
of Appeals hearing dates and locations. 
Since August, 2012, the Supreme Court’s 
Boise oral arguments are streamed on 
Idaho Public Television’s website. I have 
heard many legislators say they use the 

district court and magistrate division case 
information available on-line through our 
data repository, but we also acknowledge 
it needs to be modernized.  Court assis-
tance, self-help information and forms 
are available online as a partial answer to 
the large increase in the number of Idaho-
ans who are proceeding in court without 
attorneys.  Lastly, we invite all legislators 
to attend interviews in your home coun-
ties when the Judicial Council or your 
Magistrate Commissions interview new 
judicial candidates.

You can also find on the website all 
of the rules of the Idaho courts and any 
impending amendments to those rules.  I 
would like to recognize Judges Russell 
Comstock and David Day for their vision 
for specialized rules of procedure for 
family courts.  They and a court commit-
tee worked for three years on those rules 
and we thank them.  Their idea came to 
fruition when their committee’s rules 
became a one-year pilot project in Ada 
County.  

In the near future, this Legislature 
will consider, for the first time in many 
decades, an analysis of improving the 
public defense system in each of our 
counties.  It is a basic tenet of our judicial 
system to be fair to those persons brought 
before the court, accused by the state of 
crimes which may take their liberty, their 
reputation, and their purse.   

It can be argued that our statewide 
system of public defense for those citi-
zens who cannot afford their own private 
attorney is not balanced throughout the 
state nor within the courtrooms of Idaho.  
The Governor’s Criminal Justice Com-
mission has made progress in identifying 
some of the areas that you will need to 
consider on a public policy basis.  We 
leave it to your solemn analysis as to how 
Idaho can approach this problem in the 
near future.  The Idaho judiciary supports 
the appointment of an interim legislative 
committee to review these issues and we 
pledge to support that committee with 

  

In the near future, this Legislature will consider,  
for the first time in many decades, an analysis  

of improving the public defense system in  
each of our counties. 

information upon which you can make 
these important decisions.  This is not an 
issue of guilty persons going free, but of 
Idaho’s citizens sharing in a criminal sys-
tem that is fair to all concerned.

As a final note, none of this work can 
be done without the numerous county 
clerks, bailiffs, attorneys and others who 
provide the administration arm of the 
courts.  This statewide collection of pro-
fessionals is guided by Patti Tobias, the 
Administrative Director of the Courts.  
Many of you know her as a true profes-
sional and friend.  Now she has been ap-
propriately awarded the nation’s highest 
award.  This month she was given the 
Warren E. Burger award for excellence in 
court administration by the National Cen-
ter for State Courts.  A formal presenta-
tion is set for early February and you are 
all invited.  Please join me in a round of 
applause for this remarkable Idahoan.  

In closing, I hope I have given you a 
glimpse of a judiciary which is dynamic.  
A judiciary whose members are constant-
ly striving to improve its competency and 
efficiency, to fulfill its duty as an inde-
pendent third branch of this great State’s 
government.  I hope I have perked your 
interest so you can contact us for more 
information.

Thank you.
About the Author
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Over the past year,  
the Clerk’s Office  

has seen an increase  
in invalid emails in our 

ECF system. 

Keeping Email Addresses Current  
in the Electronic Case Filing (ECF) System

James Kim 

ack in December, I received 
a letter from my old law 
school, and I automatically 
assumed it was the year-
end giving communications 

to alumni.    However, the letter was a 
reminder asking alumni to make sure that 
the law school had the most up-to-date 
email.  The letter further stated that the 
school sent important news and updates 
for alumni by email, and the alumni 
office was concerned about electronic 
communications not being received.  
The letter ended by stating that “As a 
reminder, we encourage all of our alumni 
to check your online profile to ensure that 
our email is accurate.” 

This personal letter reminded me 
that Clerk’s Office also relies heavily on 
accurate emails in our Electronic Case 
Filing (ECF) System to communicate 
with our ECF users about case related 
information, as well as important com-
munication from the Clerk’s Office.  For 
example, in addition to the notices of 
electronic filing you receive for your cas-
es, the Clerk’s Office uses the email ad-
dresses to send out important information 
about upcoming changes and upgrades to 
the ECF System.  

Over the past year, the Clerk’s Office 
has seen an increase in invalid emails in 
our ECF system.  In addition, through 
conversations from users through our 
Help Desk, the Clerk’s Office has also 
found that ECF users are not always 
aware that primary ECF account holder  
is responsible in keeping the email ad-
dresses up to date and accurate.  As you 
may already know, the District Court’s 
Local Civil Rule 5.1(b) and the Bank-
ruptcy Court’s Local Rule 5003.1(b) have 
established ECF procedures.  The ECF 
procedures require attorneys registered in 
ECF to ensure that their accounts contain 
accurate information such as the email 
address and firm name.  You can get to 
the ECF Procedures by going to the fol-
lowing URL:  http://www.id.uscourts.
gov/announcements/ECFProcedures_Fi-
nal.pdf

As a reminder, please be sure to 
check your ECF accounts to make sure 
we have accurate emails for you as well 
as the secondary emails you have listed 
in our account.   The Clerk’s Office wants 
to ensure that our electronic communica-
tions are delivered, and received by our 
users.   If you require any assistance or 
any have questions about your ECF user 
account and email address, please call 
our ECF Help Desk at (208)334-9258.  
About the Author
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To Verb or Not to Verb

Jason Dykstra

  

Those who would  
prefer to fossilize  
English have long  

derided the  
practice of  
verbing.  

ecently, a discussion of 
verbs derived from nouns 
resonated with the students 
in my legal writing class.  
The examples discussed 

included the good, the bad and the down-
right ugly.  Following class, students con-
tinued to contemplate verbing, sharing 
examples and even cartoons. 

As Calvin explained to Hobbes in Bill 
Watterson’s 1992 comic strip:

Calvin: I like to verb words.
Hobbes: What?
Calvin: I take nouns and adjectives 

and use them as verbs. Remember when 
“access” was a thing? Now it’s some-
thing you do. It got verbed. . . . Verbing 
weirds language.

Hobbes: Maybe we can eventually 
make language a complete impediment to 
understanding.

Conscientious verbing can enhance 
the effectiveness of your legal writing, 
while careless verbing can breed ambigu-
ity and imprecision.  
What is verbing?

The metamorphosis of nouns into 
verbs, commonly 
called verbing or 
verbification, reflects 
a time-honored tradi-
tion in the English 
language of coining 
new uses from famil-
iar words.  Linguists 
use the term “func-
tional shifting” to de-
scribe the conversion 
of nouns into verbs and vice versa.  Verb-
ing is common.  By one estimate, about 
twenty percent of all verbs in English 
derive from nouns. 1  

Almost any noun can be verbed.  
Some verbed nouns are easy to identify 
because they don’t change form when 
they become verbs: stump, mouse and 
torpedo.  But, the transformation of other 
nouns into verbs requires the addition of 
an –ize, -ate, -ify, or –ization. 
Verbing bastardizes language.
The history of verbing

Many verbed nouns thrive only brief-
ly before disappearing from the English 
lexicon.  The verbed nouns that stand 
the test of time convey vivid images or 
describe innovative activities.  For ex-
ample, some of our oldest verbed nouns 
derive from animal behavior:

The children were horsing around before 
the fire started.
The crafty lawyer outfoxed his opponent.
The language in the contract parrots the 
form book. 

Often surname-inspired verbs expire 
with their namesake.  However, a few 
surname-inspired verbs long outlive 
their namesake.  We continue to boycott, 
without giving much thought to Captain 
Charles Boycott, the Nineteenth century 
Irish land manager shunned in his com-
munity for evicting farmers from their 
homes.  Few have heard of the Eigh-
teenth century German physician, Franz 
Anton Mesmer from whose name derives 
the verb mesmerize.  Almost all of our 
milk is pasteurized, thanks to French 
chemist Louis Pasteur.

Verbing often reflects the rapid evolu-
tion of contemporary culture; we create 
verbs to describe new activities: 
We faxed the discovery responses yester-
day.
Before deciding to take the case, he 
googled the potential client. 
I counseled my client to be very careful 
when facebooking.	
In our leisure time, we may fish, ski, run, 
skateboard, mountain bike or rollerblade. 

Many newly minted verbs experi-
ence a quick demise.  Mercifully, the 
verb Eastwooding survived for only a 
few weeks in the wake of last summer’s 
Republican National Convention.  Others 
linger for a period of time.  For example, 
a few people still Hoover their carpets, 
Thermos their beverages, or Simonize 
their cars.

The debate over verbing
Perhaps because new verbs often are 

the progeny of contemporary culture, 
the practice of verbing tends to raise the 
hackles of language mavens.  Those who 
would prefer to fossilize English have 
long derided the practice of verbing.  
Twenty years ago, an editorial in Brit-
ain’s Guardian newspaper decried verb-
ing as a “filthy” habit that defaced the 
English language.2  Similarly, Benjamin 
Franklin wrote to the lexicographer Noah 
Webster to enlist his assistance to stem 
the tide of rampant verbing:

During my late absence in France, I 
found that several new words have been 
introduced.  From the noun “notice” a 
new verb “noticed” was produced.  Also 
“advocate” led to “advocated,” and 
“progress” to “progressed.” . . .  If you 
should happen to be of my opinion with 
respect to these innovations, you will use 
your authority in reprobating them.3

R
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Despite hundreds of years of dero-
gation, verbing remains commonplace 
and perhaps even an integral part of 
English.  From ancient verbs turned out 
from nouns, like rain, thunder and snow 
to modern converts like “pimp my ride.”4  
In the law, we advocate for clients, 
Shepardize citations, contract with vend-
ers; we even prepare estate plans to gift.  

Shakespeare masterfully derived col-
orful verbs from nouns like peace, uncle 
and ghost.  In Hamlet, Horatio describes 
the gathering of an army of thugs by 
explaining that young Fortinbras hath 
“shark’d up a list of lawless resolutes 
….5”  In King Richard the Second the 
Duke of York proclaims: “Grace me no 
grace, nor uncle me no uncle….”6  From 
the genius of Shakespeare to Cormac 
McCarthy7, storytellers have explored 
and exploited the creative potential of 
verbing.        
When to verb a noun

At its best, verbing transfers the read-
er’s knowledge gleaned from an existing 
noun to a newly minted verb.  Thanks to 
this cross-pollination, a mention that one 
skis in the winter concisely conveys a 
precise image.  

Writers should verb nouns when 
conveying an image that absent verbing 
might require the writer include an ineffi-
ciently wordy explanation.  For example, 
try to efficiently and precisely explain 
rollerblading, fly fishing, or juicing a car-
rot without resorting to verbing.  
The plaintiff was hit by a car while using 
rollerblades to transport herself down 
the sidewalk.

It’s much easier and cleaner to state:
While rollerblading down the sidewalk, 
the plaintiff was hit by a car. 

The dangers of verbing are significant 
in legal writing.  Good legal writers at-
tempt to convey their message with plain 
English rather than convoluted legal-
ese.  When writers grasp at vague nouns 

turned into vaguer verbs, the results can 
render relatively straight-forward con-
cepts abstract. 

For example, attempts to meet and 
confer with opposing counsel regarding 
a discovery dispute could be described in 
an affidavit as follows:
The Affiant attempted to contact opposing 
counsel in order to meet and confer.  

However, the use of  precise and 
descriptive terms could enhance the ef-
ficacy of this testimony:
Attempting to meet and confer, the Affiant 
left numerous voicemails, sent a letter, 
and e-mailed opposing counsel.  

At its worst, verbing can render writ-
ing almost incomprehensibly vague.  
Consider the following example of verb-
ing gone wrong:
The parties dialogued but conflicted over 
incentivizing which will need to be lan-
guaged. 

Whatever occurred seems important, 
but it cannot be readily divined from the 
example.  It would be easily understood, 
however, if the nouns weren’t verbed.
The parties disagreed about incentives 
during their negotiations, so that lan-
guage will need to be worked out later.

And, we writers risk confusing the 
reader when we discuss de-risking trans-
actions, promise deliverables, or pledge 
to solutionize problems.

To Conclusionize
Verbing enriches our language by ec-

onomically conveying information with 
precision.  As such, verbing can enhance 
the effectiveness of your legal writing.  
However, careless verbing can impart 
confusing ambiguity and imprecision into 
your writing.     
Endnotes
1 Richard Nordquist, What is Verbing?, About.
com, http:// grammar.about.com/od/grammarfaq/f/
verbingfaq.htm (last visited Dec. 31, 2012).
2 Id.
3 Gertrude Block, Language Tips, 82-Jan.N.Y.St. 
B.J. 54 (January 2010).
4 Technically, the phrase “pimp my ride” is arguably 
a double anthimeria, the noun has been verbed and 
the verb nouned.
5 Hamlet, Act 1, Scene 1.  Available at http://shake-
speare.mit.edu/hamlet/hamlet.1.1.html
6 The Life and Death of Richard the Second, Act 2, 
Scene 3.  Available at http://shakespeare.mit.edu/
richardii/richardii.2.3.html 
7 Scott Esposito, Cormac McCarthy’s Paradox of 
Choice: One Writer, Ten Novels, and a Career-Long 
Obsession, The Quarterly Conversation,  http://quar-
terlyconversation.com/cormac-mccarthy-paradox-
of-choice (last visited January 12, 2013). 
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Idaho Law Regarding the Measure of Damages  
for Animals Need Not be Revisited

Amy Lombardo
  

Idaho law already fully and fairly compensates  
an animal owner for loss of a pet; 

including awarding economic damages for  
the value of an animal.     

A  recent article by Adam P. Karp, 
published in The Advocate, “The Animal 
World Takes a Special Place in Society 
and Our Courtrooms,” argued that the 
changing demographics of society (where 
animals often become part of the fam-
ily) warrant a new approach to economic 
and non-economic damages awarded for 
harm to a domestic animal.  The article 
further contended that courts nationwide 
are making progress to increase damages 
available to plaintiffs where the value of 
an animal is at issue and suggested Idaho 
should do the same.

This article will illustrate the opposing 
viewpoint:  that Idaho law already fully 
and fairly compensates an animal owner 
for loss of a pet; including awarding eco-
nomic damages for the value of an ani-
mal, and provides for additional damages 
in situations where outrageous conduct 
may warrant it.  This article will discuss 
the current law, why it sufficiently covers 
the value of animals, and the public poli-
cy and legal implications should a change 
occur.  

This is not an issue of whether one is 
pro-animal or not, but sound public policy 
and legal precedent dictate that increasing 
the value of damages in this area of ani-
mal law is unnecessary, impractical, and 
would have unintended consequences.
By compensating for economic 
loss, Idaho law fully and fairly 
compensates a pet owner for  
injury to a pet

Historically, the lives of Idahoans 
have been inextricably tied to the need 
and deep respect for domesticated ani-
mals.  The common activities of ranching, 
farming, or even crossing the plains to ar-
rive in this land involved obvious reliance 
upon domestic animals.  Idahoans have 
traditionally considered these animals, 
including pets, to be critical to our very 
existence.  
Economic damages

Both domesticated pets and domesti-
cated commercial animals were histori-
cally deemed to be the personal property 
of their owners under the law.1 This makes 
some sense, as household pets Fifi and 
Fido and most farm animals cannot file 
their own lawsuits for damages. The valu-
ation of animals as personal property has 
survived to present day in the vast major-

ity of states, including Idaho.2   Accord-
ingly, the current measure of damages for 
an animal in a lawsuit is the replacement 
value of the animal.3  In Idaho, this has 
been established statutorily4 and by case 
law.5 

However, this does not mean that a 
plaintiff in an animal law matter will al-
ways recover only nominal damages.  
The replacement cost of the animal may 
include costs related to the purchase of a 
new animal of the same breed – includ-
ing immunization, neutering, and compa-
rable training, as well as lost profits of the 
owner proximately caused by the injury.6  
It may also include evidence of pedigree, 
breeding, and whether its offspring would 
be valuable,7 as well as other reasonable 
and necessary expenses.  Thus, Idaho law 
provides for recovery of economic losses 
for the value of an animal.
Non-economic damages  
are not necessary  
for full compensation 	

Despite the animal law article argu-
ment to the contrary, an Idaho pet owner 
need not recover for non-economic dam-
ages to be fairly compensated.  The over-
whelming majority of states have found 
that an animal owner cannot recover for 
emotional distress for harm to one’s pet, 
or for loss of companionship.8  

Like many states, Idaho has severely 
limited the circumstances wherein a liti-
gant may recover for emotional loss for 
negligent infliction of emotional distress 
when no physical injury to the litigant is 
present.9 There are also limited circum-
stances where a litigant may recover for 
injury to another person.  For example, 
loss of consortium (or the care, comfort, 
and society of the deceased) in a wrong-
ful death matter is limited to only one’s 
heirs, and the monetary amount awarded 
in the state is limited to $250,000 (as of 

when the statute was passed, the number 
is adjusted by statute for inflation).10  Ida-
ho’s common Jury Instruction 9.05 reads, 
“[d]eath is inevitable.  Although the law 
compensates for the untimeliness of a 
death caused by another, no damages are 
allowed for grief or sorrow.  There can be 
no recovery for any pain or suffering of 
the decedent prior to death.”11

The animal law article suggests a good 
faith basis exists to argue that the law re-
garding the measure of damages for a 
pet in Idaho should be overturned, based 
upon dicta from the Idaho case Gill v. 
Brown.  However, Gill only outlines that 
negligent infliction of emotional distress 
may be a viable cause of action for loss 
or injury provided an owner can show ob-
jective physical evidence of the distress.12  
The Gill court specifically held that it was 
not persuaded to depart from the general 
rule that denies recovery for mental an-
guish suffered by the property owner.13  
It was only error in that case for the trial 
court to sua sponte order a claim of men-
tal anguish stricken from the complaint in 
a motion to dismiss when the Complaint 
alleged that the defendant recklessly shot 
and killed the plaintiff’s donkey which 
was both a pet and a pack animal.  The 
Gill case established only that if a plaintiff 
meets the stringent criteria for intentional 
infliction of emotional distress – requiring 
extreme and outrageous conduct—would 
an animal owner be awarded damages for 
emotional suffering.14 
Criminal penalties and enhanced 
damages are appropriate  
for intentional acts

There must be a distinction made be-
tween the argument to increase the value 
of an animal under the law, which would 
have negative consequences in litigation 
against veterinarians, and those cases 
where there is evidence of a grave, inten-
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The court noted, furthermore, that extending  
emotional distress damages to owners of  

companion animals for veterinary malpractice  
may have an unknown or even a chilling effect on  

the cost and availability of veterinary care.20    

tional injury to an animal, or outrageous 
behavior by an individual.  In Idaho, the 
legislature passed recent legislation to in-
crease penalties for those who opt to harm 
an animal.  This statute, which the animal 
law article states is a step in the right di-
rection, addresses the problem of those 
individuals who would intentionally harm 
an animal and punishes those who engage 
in these behaviors, without increasing the 
legal value of an animal.15  

Idaho courts would be wise to de-
cline to revisit the debate regarding the 
value of damages for a domestic animal, 
and to follow the reasoning of courts all 
over the country which have found that 
“the claim for emotional distress arising 
out of the malicious destruction of a pet 
should not be confused with a claim for 
the sentimental value of a pet, the latter 
claim being unrecognized in most juris-
dictions.”16	
Public policy implications

If the death or injury of an animal is 
determined to be an event that is worth 
more money than the replacement value 
of the animal, the unintended result will 
be more litigation for increasingly ques-
tionable claims.  

For example, in Alabama a plaintiff 
sued a railroad for striking his dog with a 
train while the plaintiff was hunting near 
a railroad track.17  The Alabama Supreme 
Court affirmed an award based on evi-
dence regarding the dog’s hunting quali-
ties to increase that award.  

In my own practice in Virginia, a law-
suit was filed by a plaintiff alleging that 
a veterinarian made an error in cosmet-
ic surgery performed on his dog.  The 
dog — Rambo — had been subjected to 
three different surgeries at the request of 
his owner to ensure that Rambo’s syn-
thetic testicles had been placed and im-
planted perfectly.  When, during the third 
surgery a complication developed which 
was allegedly attributable to the amount 
of scar tissue present at the dog’s incision 
sites, the dog owner sued.  This poten-
tial type of claim is currently not worth 
an exorbitant amount, but had the animal 
or damage to the animal been valued at 
considerably more, the case would have 
necessitated much more time, effort and 
expense of the parties and the court.    

In California, the Fourth District 
Court found that “permitting plaintiffs to 
recover emotional distress damages for 
harm to a pet would likely increase litiga-
tion and have a significant impact on the 
courts’ limited resources.”18  It opined, 
“[t]he court is not about to recognize 

a tortious cause of action to recover for 
emotional distress due to the death of a 
family pet.  Such an expansion of the law 
would place an unnecessary burden on the 
ever burgeoning case loads of the court in 
resolving serious tort claims for injuries to 
individuals.”19  The court noted, further-
more, that extending emotional distress 
damages to owners of companion animals 
for veterinary malpractice may have an 
unknown or even a chilling effect on the 
cost and availability of veterinary care.20 

To simply make the value of an ani-
mal worth more upon death, or to allow 
for non-economic or emotional distress 
damages in civil lawsuits, would regularly 
and disproportionately impact veterinari-
ans, and would ultimately shift the burden 
of higher practice costs to veterinarians.  
These questionable claims will cause an 
increase in malpractice insurance premi-
ums for veterinarians, and, as argued by 
the American Veterinary Medical Law 
Association and various law review ar-
ticles,21 the state would see a rise in the 
cost of litigating the cases against veteri-
narians.  This has the potential to make 
the care and maintenance of everyone’s 
animals more expensive.  

Therefore, it is an incorrect assump-
tion from the animal law article that a 
higher valuation under the law would ben-
efit animals and their owners.  If damages 
increase, so too does the cost of litigating. 
Ultimately, the cost of veterinary services 
would likely increase, and owning a fully-
insured and fully cared-for pet may be-
come cost-prohibitive.

Conclusion  
There is no pressing need to overturn 

decades of legal precedent and an Idaho 
statute to increase the value of an animal 
under the law.  While there are many rare 
and novel issues presented in the area of 
animal rights law, to the extent that self-
professed animal rights lawyers seek to 
increase damages or allow damages for 

emotional distress for the owner of the 
animal, I am hopeful that the Idaho courts 
will not revisit or alter this longstanding 
and virtually nationwide precedent.  Al-
though animals are and have always been 
revered in the State of Idaho, the sound 
public policy for Idahoans remains: dam-
ages awarded for harm to a domestic ani-
mal is the fair market value of that animal.  
Endnotes
1 United States v. Hatahley, 257 F.2d 920, 923 (10th 
Cir. 1958) (remanding for damages only as the dis-
trict court failed to apply the rule that plaintiffs were 
entitled to the market value of their horses and bur-
ros, but instead relied upon a theory that the animals 
taken were unique because of their peculiar nature 
and training, and could not be replaced).
2 See, e.g., Parker v. Mise, 27 Ala. 480 (Ala. 1855) 
(animals are property and holding that wrongful 
killing of an animal is subject to nominal damages, 
with punitive damages for reckless disregard), Rich-
ardson v. Fairbanks N. Star Borough , 705 P.2d 454 
(Alaska 1985) (animals’ market value determined 
at the time of death and does not include subjective 
estimations of the animal’s value); Roman v. Car-
roll, 621 P.2d 307 (Az. Ct. App. 1980) (holding that a 
poodle is personal property pursuant to a state statute 
and no damages permitted for negligent infliction of 
emotional distress from witnessing injury to proper-
ty); Elliot v. Hurst, 817 S.W.2d 415, 423 (Ark. 1991) 
(damages limited to fair market value of animal at 
the place and time of death).
3 See, Hurtado v. Land O’Lakes, Inc., 153 Idaho 13, 
278 P.3d 415, 423 (2012); Skaggs Drug Ctrs., Inc. 
v. City of Idaho Falls, 90 Idaho 1, 10, 407 P.2d 695, 
699 (1965)
4 Idaho Code provides that “[d]ogs are property; and 
when the value of any dog is material in any civil or 
criminal proceeding in this state, the same may be 
established under the usual rules of evidence relating 
to values of personal property.”  Idaho Code Ann. § 
25-2807 (West 2012).
5 “[T]he measure of damages when personal prop-
erty is destroyed by the tortious conduct of another is 
the fair market value of the property.”  Gill v. Brown, 
107 Idaho 1137, 1138, 695 P.2d 1276, 1277 (Idaho 
Ct. App. 1985).  
6 Hatahley 257 F.2d at 923-925.
7 Nichols v. Sukaro Kennels, 555 N.W.2d 689, 692 
(Iowa 1996).
8 See, e.g., McMahon v. Craig, 97 Cal. Rptr. 3d 555, 
557-58 (Cal. Ct. App. 2009) (owner cannot recover 
emotional distress damages after a veterinarian’s 
negligence as the acts were neither directed at the 
plaintiff nor done in her presence), Gluckman v. Am. 
Airlines, Inc., 844 F. Supp. 151 (S.D.N.Y. 1994) 
(holding that no cause of action existed under New 
York law to recover for pain and suffering or loss 
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The court declined to adopt a special exception to recover 
noneconomic damages for the loss of their feline personal 

property, citing it as a legislative function.
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of companionship.);  Kondaurov v. Kerdasha, 629 
S.E.2d 181 (Va. 2006) (Plaintiff-motorist could not 
recover damages for emotional or mental anguish 
suffered  because of concern for injuries to her dog 
who was riding in the vehicle at the time of the ac-
cident); Goodby v. Vetpharm, Inc., 947 A.2d 1269, 
1274 (Vt. 2009) (cat owners who sued veterinarians 
and a pharmaceutical company that manufactured a 
medicine that allegedly killed plaintiff’s cats were 
not permitted to recover on their claim of negligent 
infliction of emotional distress because they were 
never the objects of negligent acts of the veterinar-
ians and pharmacy, were never in physical danger 
themselves, nor in fear of imminent danger.  The 
court declined to adopt a special exception to recov-
er noneconomic damages for the loss of their feline 
personal property, citing it as a legislative function.); 
Mitchell v. Heinrichs, 27 P.3d 309 (Alaska 2001) 
(Alaska Supreme Court specifically declined to al-
low plaintiff to include sentimental value to plain-
tiff as a component of the actual value); Kaufman v. 
Langhofer, 222 P.3d 272, 273 (Ariz. Ct. App. 2009) 
(plaintiff not permitted to recover emotional distress 
or loss of companionship damages since veterinar-
ian’s negligence did not directly harm plaintiff.  The 
court also noted it was inappropriate to expand Ari-
zona common law to allow a pet owner to recover 
emotional distress or loss of companionship dam-
ages because that would offer broader compensation 
for the loss of a pet than for the loss of a human).. 
9 Gill, 107 Idaho at 1138, 695 P.2d at 1277.  	  
10 Idaho Code Ann. § § 5-311, 6-1603 (West 2012).
11 IDJI 9.05 – Damages for Wrongful Death.
12 The article states, “Gill implies the cognizability 
of negligent infliction of emotional distress provided 
that objective physical manifestations accompany 
the emotional disturbance.”
13 Gill, 107 Idaho at 1138, 695 P.2d at 1277.
14 This article does not discuss another issue which 
the animal law article advocates for – damages to 

the animal for its emotional suffering – but based on 
the wrongful death jury instruction, wherein human 
is not entitled to pain and suffering prior to death, it 
follows that Idaho is not likely to award emotional 
damages for pain and suffering to such a legal entity.  
15 Idaho Code Ann. § § 25-3504, 25-3520A (West 
2012).  Idaho Code § 25-3504 is also the subject of 
a pending bill in the legislature which, as of the date 
of this article submission, seeks to further strengthen 
the penalties against those who intentionally harm 
animals by including a definition of torture, among 
other things.
16 Banasczek v. Kowalski, 10 Pa. D. & C.3d 94, 97 
(Pa. Com. Pl. 1979).
17 Louisville & N.R. Co. v. Watson, 94 So. 551, 554 
(Ala. 1922).
18 McMahon v. Craig, 97 Cal. Rptr. 3d 555, 564 (Cal. 
Ct. App. 2009).
19 Id.
20 Id.
21 For a more in depth analysis than space permits 
here regarding the compelling public policy and 
practical reasons for not increasing an animal’s le-
gal value, and a discussion of resulting harm to vet-
erinarians, owners, and the animals themselves, see 

Victor E. Schwartz & Emily J. Laird, Non-Economic 
Damages in Pet Litigation: The Serious Need to 
Preserve a Rational Rule, 33 Pepp. L. Rev. 227, 229 
(2006).

About the Author
Amy A. Lombardo is an Idaho native 

and a trial attorney at Parsons Behle & 
Latimer in Boise.  She concentrates her 
practice in the areas of professional li-
ability, products liability, and government 
relations.  She has 
represented numerous 
veterinarians in her 
practice in Virginia 
and Washington, D.C. 
and looks forward to 
the day when her two 
small boys are old 
enough to help take 
care of a pet.
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in Memoriam 

Dwight Franklin Bickel
1931-2013

Dwight Franklin Bickel, 81, died on 
Jan. 16, 2013, at his 
home in Phoenix, 
Ariz., following a re-
cent illness. Dwight 
grew up in Trilla and 
Charleston, Illinois.

Dwight began 
college at the Uni-
versity of Michi-
gan, served in the 
Air Force during the 
Korean War, then at-
tended the University of Illinois where he 
earned his B.S. degree, followed by his 
J.D. degree in 1957. He began practicing 
as a lawyer in Charleston and in the next 
year he and his family moved to Boise,  
where he served as Assistant Attorney 
General from 1959-1963, and started a 
private law practice that he continued for 
the rest of his life.

Although Boise remained his home 
base, Dwight moved several times to pur-
sue different business opportunities dur-
ing his professional career. He was admit-
ted as a lawyer in Illinois, Idaho, Hawaii 
and Arizona, as well as the US Tax Court 
and the United States Supreme Court. 

Later in his career, Dwight specialized 
in trust and estate work. His proudest pro-
fessional achievements were the books he 
authored, one for the general public, The 
Real Truth About Living Trusts, and a law-
yers’ reference book, Living Trusts Forms 
and Practice, that will be a preeminent 
resource for lawyers across the country 

for many years to come. The Idaho State 
Bar honored his 50 years of service as an 
Idaho lawyer at a ceremony in Sun Val-
ley that he attended with his oldest son. In 
2010, Dwight moved to Arizona to con-
centrate on his trust and estate work.

Over his lifetime Dwight pursued 
many interests, including playing the 
trombone in a jazz band, acting at the Boi-
se Little Theatre (earning a Beaulah award 
in 1963) and teaching at Central Michigan 
University and Boise State University. He 
was active in politics, including attempts 
for Ada County Prosecuting Attorney and 
Idaho State Senate. 

Two highlights for him were his years 
of practice as Bickel & Bickel with his 
son Dwight, and running a bike shop, The 
Spot, with his son Justin. He also shared 
office space and referrals with his daugh-
ter Debbie, to help establish her CPA 
practice.  

Dwight is survived by his children: 
son Dwight A. Bickel, Edmonds, Wash., 
daughter Deborah A. (Bickel) Little, Mid-
dleton, Idaho, and son Justin D. Bickel, 
Kuna, Idaho. He was preceded in death by 
his parents, his wife Cindy, and his only 
sibling, Melvin Bickel, Jr.

Tyler James Henderson
1970 - 2013

Surrounded by family and friends, 
Tyler James Henderson died on Jan. 23, 
2013 at St. Luke’s Meridian Hospital. Ty-
ler was born to Donald and Sally Hender-
son in Bakersfield, Calif. on Nov. 5, 1970. 
The Henderson family moved to Boise, 
Idaho in 1972. 

Dwight Franklin 
Bickel

The family moved to Bellingham, 
Wash., where he attended Western Wash-
ington University and met the love of his 
life, Marni.  After 
graduation, he pro-
posed to Marni and 
they moved to Spo-
kane to attend Gon-
zaga University Law 
School. 

With a law de-
gree in hand and the 
announcement of his 
first son, Tyson, he 
accepted a position 
at Lane Powell, in 
Seattle. When his second son Trevin was 
born, he wanted to move back to Boise to 
share the outdoors with his family. In June 
2005 he moved back to Idaho with a posi-
tion at Moffatt Thomas. 

In 2005 he started volunteer coaching 
with MPAL and later served on the board. 
He coached many of the same kids from 
MPAL flag football until their comple-
tion of the Optimist Football program. He 
taught the boys respect, dignity and good 
sportsmanship. 

He is survived by his wife of 22 
years, Marni, his two sons, Tyson (12) 
and Trevin (8), his parents Don and Sal-
ly Henderson, his brother Trent (Lucy 
and son Jaxon), grandmother Constance 
Maki and many other loved and cherished 
cousins, nieces, nephews and in-laws.  
The family thanks the entire Mountain 
States Tumor Institute and Integrative 
Medicine staff during Tyler’s journey 
with cancer.

Tyler James 
Henderson
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Karen Silva joins  
Capitol Law Group

Capitol Law Group, PLLC announced 
that Karen Silva has joined the firm as 
a partner.  Ms. Silva is an experienced 
civil litigation attor-
ney who focuses her 
practice on family 
law issues including 
divorce, child cus-
tody modifications, 
adoptions, estate 
planning, and crimi-
nal defense.  She 
also has extensive 
business experience 

having managed and developed a solo law 
practice for more than 10 years.

Ms. Silva earned a B.A. in English, 
cum laude, from Boise State University, 
and her J.D. degree from the University 
of Idaho.  She is a volunteer attorney 
with the Family Advocates CASA pro-
gram representing children in abusive or 
neglected situations.  During law school, 
she interned in the University of Idaho’s 
clinical law program and argued before 
the Ninth Circuit Court of Appeals.  She 
also received a NAPIL Summer Rural Le-
gal Corps Fellowship working with Idaho 
Legal Aid Services serving low-income 
and migrant farm workers throughout 
southern Idaho.

Most recently, Karen owned and man-
aged Silva Law Offices, PLLC, where she 
developed a general legal practice.  Ms. 
Silva also has experience in insurance de-
fense, employment law, business law, and 
personal injury cases. Ms. Silva can be 
reached at 208.424.8872 or ksilva@capi-
tollawgroup.com.

Holland & Hart adds Bart 
Harwood to its Boise office

Holland & Hart LLP announced the 
addition of Bart Harwood to the firm’s 
Business, Corporate and Finance practice 
group. 

Mr. Harwood advises business owners 
on a variety of commercial and real estate 

Karen Silvia
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transactions. He also 
assists clients with 
trust administration 
and estate planning. 

He is a member 
of Business Law, 
Real Property, and 
Probate and Trust 
Law Practice Sec-
tions of the Ameri-
can Bar Association, 
as well as the Idaho 
Association of De-
fense Counsel, and the Boise estate plan-
ning council.  Harwood holds a J.D. from 
University of Idaho College of Law.  

Perkins Coie welcomes  
Anastasia Lang to  
the firm’s Boise office

Perkins Coie LLP is pleased to wel-
come Anastasia (Ana) Lang to its Emerg-
ing Companies 
practice group. Ana 
is based out of the 
firm’s Boise office.

Ms. Lang fo-
cuses her practice 
on corporate forma-
tion, venture capital 
financings, mergers 
and acquisitions, 
technology transfer 
transactions and gen-
eral business coun-
seling. She represents companies in trans-
actions across a wide array of industries 
including, software, digital media and 
Internet services. 

She received her J.D. from Chapman 
University School of Law and her B.S. 
from California State University, Sacra-
mento. 

New firm includes  
Kumm & Reichert

Kelly Kumm welcomed Shane T. 
Reichert as a partner in the newly-formed 
law firm, Kumm & Reichert, PLLC (for-
merly Kumm Law Offices, PLLC).   

Mr. Reichert 
began his career in 
Wenatchee, Wash., 
focusing on criminal 
defense, especially 
Driving Under the 
Influence (DUI), 
Personal Injury and 
Worker’s Compensa-
tion.  During his time 
in Washington, Mr. 
Reichert also served 

as President of the Chelan-Douglas Coun-
ty Young Lawyers Division.

Reichert continues to focus his prac-
tice on criminal defense (federal, felony 
and misdemeanor), personal injury, and 
family law, including divorce, custody, 
child support and adoption. Kumm & 
Reichert, PLLC is located in Pocatello 
and can be reached at (208) 232-4051 or 
www.krlawfirm.com.

Jeremy C. Vaughn joins 
Stephan, Kvanvig,  
Stone & Trainor

The law firm of Stephan, Kvanvig, 
Stone & Trainor has welcomed attorney 
Jeremy C. Vaughn to the firm as a part-time 
associate where his practice will focus on 
litigation, estate planning, probate, busi-
ness formation and family law.  Mr. Vaughn 
received his BS from the University of 
Idaho in 2002.  He 
is a 2005 graduate of 
the Marshall-Wythe 
School of Law at the 
College of William & 
Mary in Virginia.  He 
had a private practice 
in Burley, Idaho from 
2005-2006; law clerk 
to the Honorable Don 
L. Harding with the 
Sixth Judicial Dis-
trict of Idaho in Soda 
Springs from 2006-
2007; Deputy Public Defender, Twin Falls 
County, 2007-2009; Deputy Prosecuting 
Attorney, Gooding County, 2009 to pres-
ent; Deputy Prosecuting Attorney, Camas 
County, 2010-2012.

Mr. Vaughn is an Idaho native and a 
longtime member and volunteer for the 
Boy Scouts of America, active in several 
Masonic organizations and an active vol-
unteer with Jobs Daughters International 
on the local and state level. Stephan, 
Kvanvig, Stone & Trainor is located in 
downtown Twin Falls, Idaho and can be 
reached at 208-733-2721 or at sks&t@
idaho-law.com

Tobias honored with award
Administrative Director of the Courts 
for the State of Idaho, Patricia Tobias, 
has received the 2012 Warren E. Burger 
Award, one of the highest awards presented 
by the National Center for State Courts. It 
is given to an individual who has made 
significant contributions in the field of court 
administration. Her work as an innovator, 
leader, administrator and competence were 
all mentioned in her nomination.

Beth Coonts receives  
WCA Tribute to Women  
and Industry Award

Hawley Troxell attorney Beth Coonts 
has been awarded the Women’s and Chil-
dren’s Alliance (WCA) 20th Annual 
Tribute to Women and Industry (TWIN) 
award. As a TWIN recipient, Ms. Coonts 
along with other honorees will be recog-
nized at an awards luncheon on March 13 
at the Boise Centre.

Ms. Coonts is a member of Hawley 
Troxell’s civil and commercial litigation 
group where she focuses on creditor rights 
and defense of wrongful foreclosure 
claims. Her practice also includes aiding 
clients in the areas of commercial litiga-
tion, mediations, and arbitrations.

Ms. Coonts received her law degree 
in 2007 from the University of Idaho 
College of Law. She has been a member 
of the Big Brothers Big Sisters board of 
directors since 2010 
and the community 
outreach program 
as a big sister since 
2009. She is also a 
member of Boise 
Young Profession-
als, and previously 
assisted individuals 
in obtaining immi-
gration status under 
the Violence Against 
Women Act.

Hawley Troxell is a longtime support-
er of the WCA and is proud to be a Safety 
Level Sponsor of the 2013 TWIN Awards.

New Administrative  
Law Judge selected  
for First District

Judge Lansing L. Haynes has been 
elected as the Administrative District 
Judge (ADJ) for the First Judicial Dis-
trict.  He assumes those duties on April 1, 
starting a three-year term.  As ADJ, Judge 
Haynes will apportion the workload for 
the district judges, assign cases and make 
policies and procedures, while continuing 
his current judicial duties.  He was se-
lected by a majority vote of district judges 
in the First District and will replace Judge 
John T. Mitchell in the position.

Judge Haynes was appointed to the 
bench by former Governor, now U.S. Sen-
ator, James Risch in August 2006.  He was 
elected by popular election in 2010.   Judge 
Haynes currently serves on the Idaho Su-
preme Court’s Sentencing Committee as 
well as the Death Penalty Counsel Review 
and Recommendation Committee.

Bart Harwood

Anastasia (Ana) Lang

Shane T. Reichert

Jeremy C. Vaughn Beth Coonts
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Northwest attorneys form 
new civil litigation law firm

Civil trial lawyers Steven Andersen 
and Thomas Banducci are forming a new 
law firm that includes Benjamin Schwartz-
man, Wade Woodard, and Amanda Brails-
ford.

The resulting Boise-based trial prac-
tice firm — Andersen Banducci PLLC 
— specializes in complex, high-stakes 
litigation and represents both defendants 
and plaintiffs. Andersen Banducci trial 
attorneys were lead counsel for verdicts 
and settlements in excess of $400 million. 
Attorneys in the firm practice litigation 
involving business, insurance, banking, 
intellectual property, class actions, prod-
uct and professional liability claims, secu-
rities fraud, multidistrict litigation, federal 
and state antitrust violations, injury and 
multiparty tort claims and labor and em-
ployment issues.

The firm’s five principals have each 
pursued their elite practices for decades. 
Mr. Andersen has tried more than 100 civ-
il cases to verdict. Meanwhile, Mr. Ban-
ducci has litigated complex commercial 
issues in more than 20 states.

In all, the firm boasts nine attorneys. 
In addition to the founding partners, the 
Andersen Banducci team includes part-
ners Jennifer Schrack Dempsey and Brent 
Bastian and associates Dara Labrum Park-
er and Tim Kurtz.

The practice is located in the U.S. 
Bank Plaza in downtown Boise at 101 S. 
Capitol Blvd., where it will occupy Suite 
1600. The firm’s phone number is (208) 
342-4411.

Andersen Banducci PLLC attorneys 
are licensed to practice in Idaho, Wash-
ington, Oregon, California, New Mexico, 
Texas, and the District of Columbia. Visit 
www.andersenbanducci.com for more in-
formation.

Corporate Counsel  
Association gives awards 

The Association of Corporate Coun-
sel, (ACC), Mountain West Chapter pre-
sented awards to three in-house attorneys 
for outstanding service to their organiza-
tions and community. Nominated by their 
peers and selected by a committee, these 
three exemplify the attorney who goes be-
yond expectations to ensure an ethical and 
compliant environment.  Those honored 
at a recent gala at the Stueckle Sky Center 
at the Bronco stadium include:

____________________________ 

Stephanie Westermeier  of Boise 
is general counsel for Saint Alphonsus 
Health System, Inc., which includes four 
hospitals.  In 2010 she assisted in the for-
mation of Saint Alphonsus health System, 
including the creation of a governance 
structure and the integration of four hos-
pitals into a new system.  Stephanie was 

honored with the “Outstanding Corporate 
Counsel” award.

Stephanie worked at Givens Pursley 
LLP, in Boise from 1991 to 2001. She 
has received professional recognition in-
cluding the Tribute to Women in Industry 
award in 2000 and the Idaho Business Re-
view 2007 Woman of the Year Award. In 
2008 she was selected to serve as a pan-
elist at the American Bar Association’s 
Rule of Law Forum and she serves on the 
Executive Commit-
tee of the Idaho State 
Bar Health Law Sec-
tion.  

She served on the 
Bishop Kelly High 
School Foundation 
Board and its Ex-
ecutive Committee. 
She is also an officer 
of the St. Joseph’s 
Catholic School fun-
draising board. Stephanie currently is the 
president of the board of the Idaho Tort 
Liability Reform Coalition.

____________________________ 

Originally from Boise, Adam Rich-
ins chose engineering as his profession. 
He graduated with a B.S. in Civil Engi-
neering from Columbia University and a 
B.S. in Mathematics 
from the University 
of Puget Sound. He 
worked extensively 
with in-house coun-
sel in Seattle to re-
solve a multi-million 
dollar dispute and 
he developed an ap-
preciation for the 
role of an attorney. 
So he changed ca-
reers. Adam graduated with honors from 
the University of Washington Law School 
and clerked for Hon. Stephen Trott at the 
Ninth Circuit Court of Appeals. Adam 
was honored with the “Outstanding New 
Corporate Counsel” award.

Currently, Adam is Idaho Power’s 
chief counsel for litigation and claims, 
contracts and procurement, environmental 
compliance and security.  With his project 
management and engineering background, 
Adam negotiates high-stakes commercial 
agreements, while also providing practi-
cal legal advice to various business units 
within Idaho Power. 

Steven Andersen Thomas Banducci

Stephanie 
Westermeier

Benjamin 
Schwartzman

Amanda Brailsford

Tim KurtzBrent Bastian Jennifer Schrack 
DempseyDara Labrum Parker

Adam Richins
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Ryan McFarland 
has deep ties to the 
Boise area, having 
grown up in Boise 
and returned after 
earning his law de-
gree from University 
of Michigan Law 
School. Ryan worked 
from 2006-2012 for 
Hawley Troxell, En-
nis & Hawley LLP, 
Idaho‘s largest law 
firm, where he practiced in the Commer-
cial Litigation Group. Ryan was presented 
with the “Pro Bono/ Community Service” 
award.

His practice focused on Real Property 
litigation, Intellectual Property litigation 
and Internet Law litigation as well as 
Creditors Rights. While at Hawley Trox-
ell, Ryan represented clients in trial courts 
throughout Idaho, as well as in the Idaho 
Court of Appeals and the Idaho Supreme 
Court. Ryan regularly practices before the 
U. S. District Court and the U.S. Bank-

Cheryl AllaireTonn PetersonRyan McFarland

ruptcy Court. Ryan has argued cases be-
fore both the Idaho Supreme Court and 
the Ninth Circuit Court of Appeals.  In 
November, Ryan accepted an in-house 
counsel position with Scentsy, Inc. 

He serves the community in several 
ways, including roles for his church, 
regular pro bono work, in youth soccer, 
as a wrestling coach, and on the Execu-
tive Board of the Salvation Army – Boise 
Corps.

Perkins Coie Promotes Three 
to Counsel in Boise Office

Perkins Coie LLP is pleased to an-
nounce that three Boise attorneys have 
been promoted from associates to counsel. 
The new counsel represents a full range 
of Perkins Coie practice areas within the 
Boise office: 

Tonn Peterson is counsel with the 
firm’s litigation practice and focused on 
commercial litigation, labor and employ-
ment, and business disputes. 

Cheryl Allaire is counsel with the 
firm’s business prac-
tice and counsels 
clients in diverse in-
dustries and stages of 
growth.

Nicholas Tay-
lor is counsel with 
the firm’s emerging 
companies and merg-
ers and acquisitions 
practices.

Nicholas Taylor
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Please join us in saying a special thanks to the 765 Idaho 
attorneys who accepted or completed pro bono assignments 
in family law, immigration, consumer protection, wills, 
benefits, foreclosure matters, nonprofit corporation issues 
and other special needs for IVLP applicants in 2012. Some 
of the volunteers took up the challenge to represent or assist 
prisoners in federal court litigation, stepped in to represent 
Court Appointed Special Advocates in a child protection cases, 
or helped a grandparent rescue an innocent grandchild from a 
dysfunctional home by establishing guardianship.  The IVLP 
Wall of Fame also includes the names of attorneys or judges 

who participated in other IVLP activities including:  Advice 
and Counsel sessions given at Senior Centers, at the St. Vincent 
DePaul Center in Coeur d’Alene, various Community Legal 
Services or on the Bankruptcy Helpline.  Volunteers also 
participated in the Pro Bono Immigration Law Network’s 
“Charla” (education presentation and case screening) & Case 
Review Panel, Soundstart (proactive education and motivation 
sessions for low-income parents) and Volunteer Lawyers for 
Emerging Businesses (assisting small business owners with 
their legal needs).   Attorney members of the Idaho Pro Bono 
Commission and the IVLP Policy Council are also listed. 

Andrew A. Adams, Idaho Falls
Robert L. Aldridge, Boise
David E. Alexander, Pocatello
Jared Wayne Allen, Idaho Falls
Elizabeth K. Allen, Nampa
Debra J. Alsaker-Burke, Boise
Steven B. Andersen, Boise
Robert A. Anderson, Boise
Kenneth L.  Anderson, Lewiston
Tyler J. Anderson, Boise
Loren W. Anderson, Vernal, UT
John Arthur Anderson Jr., Caldwell
Maria E. Andrade, Boise
Sam L. Angell, Idaho Falls
Brett Carl Anthon, Rupert
Charles Thomas Arkoosh, Boise
Kathleen Renee Arnold, Eagle
Larry C. Ashcraft, Mountain Home
John Michael Avondet, Idaho Falls
Sunrise A. Ayers, Boise
Durward (Dave) K. Bagley II,

Pocatello
John A. Bailey Jr., Pocatello
Kent W. Bailey, Meridian
Dwight E. Baker, Blackfoot
Teresa A. Baker, Boise
Eric F. Baldwin, Meridian
Robert R. Ball, Boise
James K. Ball, Boise
Thomas A. Banducci, Boise
Jeffrey W. Banks, Idaho Falls
Lisa A. Barini-Garcia, Twin Falls
Donald Ray Barker, Moscow
Randall Scott Barnum, Boise
John Carlos Barrera, Nampa
Alfred Emery Barrus, Burley
Charles B. Bauer, Boise
Richard L. Baughman, 

Coeur d’Alene

Jeanne C. Baughman, Boise
Gregory Scott Bean, 

Henderson, NV
Kevin J. Beaton, Boise
Sean C. Beaver, Boise
Joel Andrew Beck, Pocatello
Courtney Erin Beebe, 

Spokane, WA
Stephen L. Beer, Boise
Frederick F. Belzer, Pocatello
Shane Orin Bengoechea, Boise
Dennis Alan Benjamin, Boise
Kerwin Charles Bennett, 

Coeur d’Alene
Tessa Jeanean Bennett, Boise
G. Philip Bernstein, Boise
Sara M. Berry, Boise
Brian D. Bethke, Boise
Hon. G. Richard Bevan, Twin Falls
James A. Bevis, Boise
Philip Maximilian Bevis, Boise
Loren D. Bingham, Twin Falls
Bruce H. Birch, Payette, ID
Barton J. Birch, Driggs
Erika Birch, Boise
Bruce S. Bistline, Boise
Amy C. Bistline, Coeur d’Alene
Eric R. Bjorkman Jr., Boise
Betsy B. Black, Coeur d’Alene
Allison Mima Blackman, Boise
Lane Arland Blake, Idaho Falls
Brian R. Blender, Boise
Scott Dale Blickenstaff, Boise
Scott T. Blotter, Sandy, UT
Ralph R. Blount, Boise
Richard C. Boardman, Boise
Tamara L. Boeck, Boise
Nicholas T. Bokides, Weiser

Erik John Bolinder, Boise
Lisa B. Boman, Nampa
Virginia Ann Bond, Payette
Stephanie J. Bonney, Boise
Rebecca L. Boughton, 

Bremerton, WA
Jeffrey W. Bower, Boise
Alison E. Brace, Boise
Kevin C. Braley, Boise
Dean Charles Brandstetter, 

Idaho Falls
Christopher D. Bray, Boise
M. Sean Breen, Boise
Rebecca A. Broadbent, Boise
Robyn M. Brody, Rupert
Kimberly D. Brooks, Nampa
John Joseph Browder, Boise
Philip Alan Brown, Gooding
Hon. Mitchell W. Brown, 

Soda Springs
Jeremy Dean Brown, Idaho Falls
Daniel Stephen Brown, Twin Falls
Bart D. Browning, Twin Falls
Jeffrey D. Brunson, Rexburg
Thomas J. Budge,  Pocatello
Bernadette C. Buentgen, Eagle
John Joseph Bulger, Pocatello
Hon. Roger S. Burdick, Boise
Muriel M. Burke-Love, 

Coeur d’Alene
Robert Neil Burns, Amarillo, TX
John A. Bush, Boise
Paul Gary Butikofer, Rigby
D. Kirk Bybee, Pocatello
Brett Raymond Cahoon, Pocatello
Dennis L. Cain, Boise
Chad A. Campos, Idaho Falls
Kari M. Campos, Idaho Falls

David Maughan Cannon, 
Blackfoot

Nicole Lee Cannon, Twin Falls
Donald F. Carey, Idaho Falls
Hon. R. E. Carnaroli, Pocatello
Jonathan P. Carter, Kirkland, WA
Clinton O. Casey, Boise
Kevin Patrick Cassidy, Twin Falls
Bruce Jason Castleton, Boise
Jennifer Rose Chadband, Boise
Valerie Nicole Charles, Boise
Andrew M. Chasan, Boise
Marilyn Therese Chastain, Boise
Jeremy C. Chou, Boise
Glenna M. Christensen, Boise
Matthew T. Christensen, Boise
Christian C. Christensen II, Boise
David P. Claiborne, Boise
Sandra Lee Umbel Clapp, Eagle
Mark L. Clark, Nampa
Benjamin John Cluff, Twin Falls
David A. Coleman, Twin Falls
Sean J. Coletti, Idaho Falls
Bruce James Collier, Ketchum
Hon. Russell A. Comstock, Boise
Heather L. Conder, Boise
Meghan S. Conrad, Boise
Beth Liana Coonts, Boise
Gary Lee Cooper, Pocatello
Ruth Coose, Boise
Patrick D. Costello, Moscow
Larren Keith Covert, Idaho Falls
Brandon Paul Crane, Boise
Justin Thomas Cranney, Boise
Aaron Crary, Idaho Falls
John Nick Crawford, Boise
Michael J. Crawford, 

Mountain Home

2012 Idaho Volunteer Lawyers Program Volunteers
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Michael Charles Creamer, Boise
Gregory L. Crockett, Idaho Falls
Christopher Joseph Cuneo, Boise
Amy Cunningham, Pocatello
S. Ellis Cunningham, Boise
Paul Tibbitts Curtis, Idaho Falls
John Elbert Cutler, Idaho Falls
Hon. Candy Wagahoff Dale, Boise
Daniel Cheshire Dansie, 

Salt Lake City, UT
Timothy Shane Darrington, Weiser
Dennis Milan Davis, 

Coeur d’Alene
Layne Davis, Boise
Weston Scott Davis, Idaho Falls
Jeffrey Phillip Dearing, Caldwell
Karl R. Decker, Idaho Falls
Raymond G. DeFord Jr., Nampa
Julie Adams DeFord, Nampa
Mark A. DeMeester, Boise
Jennifer S. Dempsey, Boise
Wiley Russell Dennert, Idaho Falls
Stacey DePew, Jerome
Nicole R. Derden, Boise
Kevin Eugene Dinius, Nampa
Brian N. Donesley, Boise
James E. Dorman, Boise
Jason R. Doucette, Boise
Richard Kim Dredge, Boise
William G. Dryden, Boise
Merritt Lynn Dublin, Boise
Michael E. Duggan, Nampa
Yvonne Andrea Dunbar, Boise
Mariah R. Dunham, St. Maries
Kristin Bjorkman Dunn, Boise
Kyle D. Duren, Boise
Thomas E. Dvorak, Boise
Douglas K. Dykman, Pocatello
Malcolm S. Dymkoski, 

Coeur d’Alene

W. Brent Eames, Logan, UT
David Brent Eames, Caldwell
Ryan Thomas Earl, Nampa
Joseph A. Earnest, Idaho Falls
Paul C. EchoHawk, Kirkland, WA
Matthew S. EchoHawk, 

Kirkland, WA
Faren Zane Eddins, Driggs
Kathy J. Edwards, Nampa
Hon. Daniel T. Eismann, Boise
Robert O. Eldredge Jr., Pocatello
Michael J. Elia, Boise
Lyle D. Eliasen, American Falls
Joseph L. Ellsworth, Boise
Summer A. Emmert, Cottonwood
Richard A. Eppink, Boise

Peter C. Erbland, Coeur d’Alene
Lane V. Erickson, Pocatello
Hyrum D. Erickson, Rexburg
Troy D. Evans, Rexburg
Joshua S. Evett, Boise
Jennifer A. Ewers, Moscow
Suzanne Mary Fegelein, 

Sandpoint
Megan J. Fernandez, Idaho Falls
Richard C. Fields, Boise
Michelle Rae Wakefield, Boise
Julie Klein Fischer, Nampa
Vaughn Fisher, Boise
Paul Joseph Fitzer, Boise
Jason E. Flaig, Pocatello
D. Sue S. Flammia, Coeur d’Alene
Douglas E. Fleenor, Boise
Timothy L. Fleming, Emmett
W. Kent Fletcher, Burley
Lois K.Fletcher, Boise
Howard Ray Foley, Meridian
William R. Forsberg Jr., Rexburg
Trudy Hanson Fouser, Boise
Scott Eugene Fouser, Caldwell
Steven P. Frampton, Hayden
Mark S. Freeman, Meridian
Jay R. Friedly, Mountain Home
Stephen M. Frinsko, Boise
Laurie Litster Frost, Boise
Mischelle R. Fulgham, 

Coeur d’Alene
Wayne P. Fuller, Weiser
Steven R. Fuller, Preston
Ruth J. Fullwiler, Coeur d’Alene
Javier L. Gabiola, Pocatello
Julian E. Gabiola, Pocatello
David Wendell Gadd, Twin Falls

Laurie Baird Gaffney, Idaho Falls

Kale D. Gans, Boise

David P. Gardner, Pocatello

Nancy Jo Garrett, Eagle

Deborah Alison Gates, Nampa

Kent W. Gauchay, Idaho Falls
Patrick J. Geile, Meridian
Patrick N. George, Pocatello
Roderick D. Gere, Boise
Mark S. Geston, Boise
C. Clayton Gill, Boise
Alan C. Goodman, Rupert
Matthew P. Gordon, Boise
Tracy W. Gorman, Idaho Falls
Geoffrey E. Goss, Boise
Kimbal L. Gowland, Boise
Trent A. Grant, St. Anthony
Mary R. Grant, Boise
Monte C. Gray, Pocatello

Jason Michael Gray, Meridian
Saviraj Grewal, Coeur d’Alene
Leo N. Griffard Jr., Boise
Kenley Edwin, Boise
Erika Beth Ellingsen,

Coeur d’Alene
Mark J. Guerry, Twin Falls
Jay M. Gustavsen, Boise
Donna Michelle Gustavson, Boise
Kirk Barthold Hadley, Pocatello
F. J. Hahn III, Idaho Falls
Stephen D. Hall, Idaho Falls
Brady James Hall, Boise
Thomas Guy Hallam Jr., Boise
Jonathon David Hallin, 

Coeur d’Alene
Jonathan David Hally, Lewiston
John R. Hammond Jr., Boise
R. William Hancock Jr., Pocatello
Terrance W. Hannon, 

Coeur d’Alene
Kindra L. Hansen, Boise
Ammon Ray Hansen, Boise
Debra Hanson, Caldwell
Daniel R. Hardee, Boise
Stephen Collingwood Hardesty, 
Boise
Robert Lynn Harris, Idaho Falls
Alan R. Harrison, Idaho Falls
Stephen S. Hart, Idaho Falls
Mark Jay Hartenstein, Boise
Lowell N. Hawkes, Pocatello
Kent Lee Hawkins, Pocatello
Matthew Earl Hedberg, 

Portland, OR
D. Scott Heide, Pocatello
Jeffrey Pat Heineman, Boise
Bryan Nikkilas Henrie, Pocatello
Ryan Patrick Henson, Nampa
Angela Kristina Hermosillo, Boise
Steven Lynn Herndon, Boise
Charles D. Herrington, Boise
Alan Herzfeld, Boise
Vern E. Herzog Jr., Pocatello
Stephen F. Herzog, Pocatello
Mandy Marie Hessing, Nampa
Kent Arthur Higgins, Pocatello
Cheryl L. W. Hill, Boise
Mark R. Hilty, Nampa
Samuel Albert Hoagland, Boise
Mary S. Hobson, Boise
Jered A. Hochstetter, Nampa
Hon. Mick Hodges, Burley
Hon. Renae J. Hoff, Caldwell
Ernest Allen Hoidal, Boise
Jill Suzette Holinka, Boise
James D. Holman, Idaho Falls

Dale Lawson Holst, Hayden
Courtney Rose Holthus, Boise
Kevin Boyd Homer, Idaho Falls
David A. Hooste, Pocatello
William Lynn Hossner, St. Anthony
Dennis Franklin Houfek, 

Coeur d’Alene
Michael Trevor Howard, 

Coeur d’Alene
Jeffrey Gordon Howe, 

New Plymouth
Pamela S. Howland, Boise
James D. Huegli, Boise
Thomas Blaine Humphrey, Boise
Mary Shea Huneycutt, Pocatello
Larry C. Hunter, Boise
David W. Hyde, Boise
Britt Erica Ide, Boise
Mark Alan Jackson, Coeur d’Alene
Victor Lane Jacobson, Twin Falls
Dena M. Jaramillo, Meridian
David S. Jensen, Boise
Kent David Jensen, Burley
Tahja Lee Jensen, Meridian
Terry Lee Johnson, Twin Falls
Luvern Charles Johnson III, 

Pocatello
David A. Johnson, Idaho Falls
Erik S.  Johnson, Caldwell
Michael R. Johnson, Boise
Russell L. Johnson, Meridian
Ian Christopher Johnson,

Pocatello
Steven Carl Johnson, Boise
Hon. Jim   Jones, Boise
Timothy Steven Jones, Shelley
Lorna K. Jorgensen, Boise
Fonda L. Jovick, Priest River
Erika Parsons Judd, Boise
Brian P. Kane, Boise
Soo Yong Kang, Boise
V. Renee Karel, Eagle
Jeffrey Philip Kaufman, Boise
Stephen Wood Kenyon, Boise
Isaac David Keppler, Topeka, KS
Ron Kerl, Pocatello
David Ellsworth Kerrick, Caldwell
Joanne M. Kibodeaux, Boise
Brent King, Caldwell
Adam B. King, Ketchum
Matthew Luke Kinghorn, Pocatello
Jerry Andrew Kiser, Boise
Oscar S. Klaas, Boise
Karl T. Klein, Boise
Paula A. Landholm, Boise
Bryan W. Knox, Nampa
John Robert Kormanik, Boise
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Steven R. Kraft, Boise
Aaron J. Kraft, Boise
Michael J. Kraynick, Hailey
Deborah Allen Neher Kristal, 

Boise
Kelly Kenneth Kumm, Pocatello
Anne C. Kunkel, Boise
Todd Michael Lakey, Meridian
Stephen Gerard Larsen, Pocatello
Reed W. Larsen, Pocatello
Theodore R. Larsen, Jerome
Lary Shane Larson, Idaho Falls
James R. Laski, Ketchum
Scott R. Learned, Boise
Douglas Gardiner Leavitt, Boise
William Forbess Lee, Emmett
Royce B. Lee, Idaho Falls
John Joseph Lerma, Boise
Erika Lessing, Idaho Falls
Angela A. Levesque, Meridian
Kathie A. Levison, Ketchum
Ramona R. Liesche, 

Coeur d’Alene
Richard Kelly Linville, Emmett
David W. Lloyd, Boise
Frederick George Loats, 

Coeur d’Alene
Victoria Manning Loegering, Boise
Lindsay Marie Lofgran, Rexburg
David W. Lohman, Coeur d’Alene
Brian D. Long, Coeur d’Alene
Robin Marcum Long, Boise
Joette Corriere Lookabaugh,

Chester
Jessica M. Lorello, Boise
Kim B. Loveland, Pocatello
Eric Schuyler Monroe Ludlow,

Burley
John C. Lynn, Eagle
Kenneth E. Lyon Jr., Pocatello
Aubrey Dean Lyon, Boise
Thomas Jason Lyons, Pocatello
David Hugh Maguire, Pocatello
Patrick Eugene, Boise
Lucas Todd Malek, Coeur d’Alene
Erika E. Malmen, Boise
Jolene C. Maloney, Boise
Elisa S. Magnuson, Boise
Kipp Lee Manwaring, Idaho Falls
J. Brent Marchbanks, Boise
Jenifer Marcus, Boise
Trent B. Marcus, Boise
Elham Marder, Boise
Don Thomas Marler Jr., Pocatello
Brian Karl Marshall, Meridian
LaDawn Marie Marsters, Boise
Martin Joel Martelle, Eagle

James L. Martin, Boise
Theresa A. Martin, Boise
Reese Bradley Masingill, Weiser
Benjamin K. Mason, Mesa, AZ
Pamela Beth Massey, 

Coeur d’Alene
Jetta Hatch Mathews, Pocatello
Albert Matsuura, Pocatello
Mellisa D. Maxwell, Boise
Gregory Chris May, Pocatello
Shawn Clark Maybon, Caldwell
Gabriel Justin McCarthy, Boise
Emily Lynn McClure, Boise
Matthew F. McColl, Boise
Joseph Dean McCollum Jr., Boise
Laurel Vivian McCord, Jerome
Deborah Lynn McCormick,

Moscow
William Allan McCurdy, Boise
Christopher-David Caverhill 
McCurdy, Boise
Hon. Patrick Richard McFadden,

St. Maries
Ryan Thomas McFarland,

Meridian
Paul David McFarlane, Boise
Neil Douglas McFeeley, Boise
Matthew James McGee, Boise
Tyler Jay McGee, Twin Falls
John Stanley McGown Jr., Boise
Jake D. McGrady, Boise
John Charles McKinney, Boise
Jeffrey   McKinnie, Boise
Alexander P. McLaughlin, Boise
John Joseph “Jack” McMahon,

Boise
H. Knox McMillan, Boise
Patrick Arthur McMillen, Gooding
Timothy Ray McNeese, Emmett
Steven James Meade,  Boise
Craig L. Meadows, Boise
Kristopher Dean Meek,

Idaho Falls
Joseph Michael Meier, Boise
L. Victoria Meier, Boise
Sarah Kathryn Mello, Boise
Douglas K. Merkley, Pocatello
Loren Keith Messerly, Boise
Russell Grant Metcalf, Homedale
Terry M. Michaelson, Nampa
Kerry E. Michaelson, Nampa
James R. Michaud, Sagle
Patricia Marie Migliuri, Twin Falls
Dean Joseph Miller, Boise
Celeste Kim Miller, Boise
Kelly A. Miller, Boise
Philip R. Miller, Mountain Home
Joseph C. Miller, Boise

Thomas Monaghan, Boise
Nancy J. Monson, Idaho Falls
Hon. Melissa Nicole Moody, Boise
Daniel Edward Mooney, Boise
Michael W. Moore, Boise
Christopher J. Moore, Lewiston
Christopher R. Moore, Boise
M. Brent Morgan, Pocatello
Monica Rene Morrison, Caldwell
Michael Joshua Morrissey,

Pocatello
William A. Morrow, Nampa
Alan L. Morton, Boise
Alycia Truax Moss, Boise
Susan Morrison Moss, Boise
Hugh Vaughan Mossman, Boise
Taylor Lynn Mossman-Fletcher,

Boise
Stephen John Muhonen, Pocatello
Manuel Travis Murdoch, Blackfoot
Marcia Jean Murdoch, Rexburg
Michaelina Brady Murphy,

Meridian
Timothy E. Murphy, Boise
Jason G. Murray, Boise
Blake M. Murray, Idaho Falls
Sheryl Louise Musgrove, Boise
Jodi A. Nafzger, Boise
Gary Lance Nalder, Idaho Falls
Scot D. Nass, Coeur d’Alene
Cathy L. Naugle, Boise
Kirtlan G. Naylor, Boise
Jacob H. Naylor, Boise
Randolph B. Neal, Idaho Falls
Tyler Harrison Neill, Pocatello
Benjamin Neilsen, Pocatello
Charina A. Newell, Boise
Nick Lewis Nielson, Pocatello
Brent Bradford Nielson, Twin Falls
Lisa D. Nordstrom, Boise
Constance Norris, Boise
Audrey L. Numbers, Boise
Kelsey Jae Nunez, Boise
Phillip Stephen Oberrecht, Boise
Kirsten A. Ocker, Boise
John Michael Ohman, Idaho Falls
Justin B. Oleson, Blackfoot
Dennis Wayne Olley, Pocatello
Eric Lynn Olsen, Pocatello
Tyler Kevin Olson, Preston
Patricia M. Olsson, Boise
Brooke Alexandria O’Neil, Boise
Kristen J. Ormseth, Boise
John Petui Osai, Idaho Falls
Thomas William Packer, Blackfoot
Anthony M. Pantera IV, Boise
Penelope   Parker, Twin Falls

Merrilee A. Parr, Coeur d’Alene
Zachary G. Parris, Pocatello
Craig W. Parrish, Pocatello
Jeffrey C. Parry, Boise
Michael Frame Peacock, Kellogg
Vic A. Pearson, Preston
Alec T. Pechota, Eagle
Rand L. Peebles, Hailey
David Marshall Penny, Boise
David Kay Penrod, Pocatello
A. Denise Penton, Boise
Mark D. Perison, Boise
Shan Butcher Perry, Idaho Falls
Mark T. Peters Sr., Boise
Richard D. Petersen, Pocatello
Mark R. Petersen, Pocatello
Tonn Kimball Petersen, Boise
Jacob Wayne Peterson, Boise
Boyd J. Peterson, Firth
Mark Clayton Peterson, Boise
Nathaniel Peterson, Boise
Cameron Phillips, Coeur d’Alene
Terri R. Pickens, Boise
Douglas A. Pierce, Coeur d’Alene
Anne E. Pieroni, Boise
Todd Durney Pingel, Idaho Falls
Joseph N. Pirtle, Boise
Jeremy Paul Pisca, Boise
Noel J. Pitner, Spokane, WA
Jeremy L. Pittard, Jerome
Seth C. Platts, Twin Falls
Michelle R. Points, Boise
Jessica Elizabeth Pollack, Boise
Bradley B. Poole, Boise
William Christopher Pooser, Boise
April Lea Pope, Idaho Falls
Wendy M. Powell, Meridian
Mark Stephen Prusynski, Boise
Matthew D. Purcell, Boise
David R. Purnell, Meridian
Sarah Catherine Danielle Quade,

Boise
Charlene K. Quade, Boise
Brenda H. Quick, Meridian
John L. Radin, Idaho Falls
Kathryn Railsback, Boise
Bron Michael Rammell, Pocatello
Michael Edward Ramsden, 

Coeur d’Alene
Scott Elliott Randolph, Boise
Troy E. Rasmussen, Rexburg
Steven Ray Rausch, Meridian
David E. Rayborn, Pocatello
John Erik Redal, Coeur d’Alene
Todd Mathew Reed, Sandpoint
Jennifer M. Reinhardt, Boise
Kip Joel Reiswig, Meridian
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Lauren Reynoldson, Boise
Tyler James Rice, Gainesville, FL
Steven Arthur Richards, 

Idaho Falls
Angela J. Richards, Boise
Betty H. Richardson, Boise
Bradley Scott Richardson, Eagle
Steven Vaun Richert, Pocatello
Jared H. Ricks, Blackfoot
Paul Bechter Rippel, Idaho Falls
Benjamin Craig Ritchie,

Idaho Falls
Jennifer A. Roark, Nampa
David K. Robinson Jr., 

Coeur d’Alene
Michael Ray Robinson, McCall
Ronnie Boyd Rock, Boise
Lisa B. Rodriguez, Twin Falls
Cyrus J. Roedel, Boise
Martha Teresa Roletto, 

Coeur d’Alene
Jeffrey E. Rolig, Twin Falls
Lindsey Rae Romankiw, 

Idaho Falls
Shannon N. Romero, Boise
Andrea Jo Rosholt, Boise
Paul Norwood Jonas Ross, Paul
Todd Anthony Rossman, Nampa
Tyler Stanton Rounds, Caldwell
Brandie Jonnel Rouse, Rathdrum
James D. Ruchti, Pocatello
Kristina J. Running, Moscow
James M. Runsvold, Caldwell
Hon. Thomas J. Ryan, Caldwell
Monica E. Salazar, Nampa
Christine M. Salmi, Boise
Ernesto G. Sanchez, Boise
M. Anthony Sasser, Pocatello
Steven F. Scanlin, Boise
Danielle C. Scarlett, Nampa
Raymond D. Schild, Meridian
Edwin Guy Schiller, Nampa
Jennifer M. Schindele, Boise
Lisa M. Schoettger, Twin Falls
Lauren Ilene Scholnick, 

Salt Lake City

John T. Schroeder, Boise

Lance J. Schuster, Idaho Falls

Sheila R. Schwager, Boise

Wesley Landon Scrivner, Boise

Aaron L. Seable, Nampa
Shelly Cozakos, Boise
Robert L. Shaver, Boise
Daniel K. Sheckler, Coeur d’Alene
Sara Shepard, Boise
Leah F. Shotwell, Meridian

Bret W. Shoufler, Boise
Matthew K. Shriver, Nampa
Cathy R. Silak, Boise
Karen L. Silva, Boise
Brendan D. Simaytis,

Coeur d’Alene
Sarah Quinn Simmons, Boise
Christopher Patrick Simms, Hailey
Edward Simon, Ketchum
Lindsey Renee Simon, 

Coeur d’Alene
Craig W. Simpson, Idaho Falls
Paula Brown Sinclair, Twin Falls
Gardner William Skinner Jr., Boise
Wayne Benjamin Slaughter III,

Boise
Milton C. Slavin, Salmon
E. Brent Small, Pocatello
David J. Smethers, Boise
Stephen F. Smith, Sandpoint
Hon. Tyler Dudley Smith, Emmett
Margery W. Smith, Boise
Ellen Nichole Smith, Garden City
Scott Joseph Smith, Pocatello
William Lloyd Smith, Garden City
Peter John Smith IV, 

Coeur d’Alene
Joshua Lange Smith, Idaho Falls
Thomas Daniel Smith, Pocatello
Christopher Arthur Clinton Smith,

Salmon
Nicholas A. Smith, Boise
Roger Weston Smith, Murray, UT
Stephen T. Snedden, Sandpoint
Andrew J. Snook, Boise
Sharon E. Anne, Coeur d’Alene
Dean C. Sorensen, Boise
James A. Spinner, Pocatello
Tami Elizabeth Springer, Boise
B. Newal Squyres, Boise
David I. Stanish, Boise
Selim A. Star, Hailey
Seryih Stavynskyy, Boise
Jared A. Steadman, Pocatello
Frances R. Stern, Boise
Trapper S. Stewart, Moscow
Shelli Dawn Stewart, Nampa
David A. Stewart, Boise

Robin Jeffrey Stoker, Twin Falls

Stephen Andrew Stokes, Pocatello

Laird B. Stone, Twin Falls
Richard William Stover, Boise

Kimberli Ann Stretch, Boise
Jay Q. Sturgell, Coeur d’Alene

Hon. Jayme Beaber Sullivan,
Nampa

David Michael Swartley, Boise
Alyssa C. Swartz, Coeur d’Alene
Paul R. Taber III, Boise
John R. Tait, Lewiston
Robert Walter Talboy, Boise
Glenda M. Talbutt, Boise
Claire S. Tardiff, Boise
Pamela Jane Tarlow, Rye, NY
Darin J. Taylor, Middleton
Brendon C. Taylor, Pocatello
Daniel D. Taylor, Sandpoint
Jordan E. Taylor, Boise
Matthew K. Taylor, Boise
Julie Shannon Tetrick, Boise
Stanley J. Tharp, Boise
Gordon Siddoway Thatcher,

Washington, UT
W. John Thiel, Boise
Krista D. Thiry, Boise
Robert Francis Thomas, Boise
Carmen Michelle Thomas Morse,

Boise
Travis Lee Thompson, Twin Falls
Aaron N. Thompson, Pocatello
Dale Packer Thomson, Rexburg
Erick B. Thomson, Caldwell
Robert P. Tilley, Nampa
Hon. Joel Evan Tingey, 

Idaho Falls
Aaron J. Tolson, Ammon
Christopher N. Topmiller, Caldwell
Christ Theodore Troupis, Eagle
Scott Tschirgi, Boise
Brian Thomas Tucker, Idaho Falls
Terry T. Uhling, Boise
Amanda E. Ulrich, Idaho Falls
Louis Lucas Uranga, Boise
Robert W. Vail, Boise
Anthony M. Valdez, Twin Falls
Jack Van Valkenburgh, Boise
Reese Eugene Verner, Nampa
Nicolas Vernon Vieth,  

Coeur d’Alene
Jonathan M. Volyn,  Pocatello
Matthew J. Vook, Meridian
Dennis S. Voorhees, Twin Falls
Matthew L. Wade, Boise
Jacqueline Susan Wakefield, 

Twin Falls
Andrew J. Waldera, Boise
Francis Patrick Walker, Boise
Bryan K. Walker, Boise
Richard P. Wallace, Coeur d’Alene
Robert A. Wallace, Boise
Kristine M. Wallace, Moscow
Sean Patrick Walsh, 

Coeur d’Alene

Matthew Lloyd Walters, Boise
Darci N. Ward, Boise
William Cory Wardwell, Boise
Shane Kody Warner, Boise
Mark Robert Wasden, Twin Falls
Elijah M. Watkins, Boise
Roland D Watson, Coeur d’Alene
Andrew Marshall Wayment, 

Idaho Falls
Dennis C. Weigt, Meridian
Bernard Joseph Welch Jr., Boise
William H. Wellman, Nampa
Carole Denise Wells, Moscow
Peter Max Wells, Pocatello
Stanley Wesley Welsh, Boise
Carole I. Wesenberg, Pocatello
Jacob Scott Wessel, Idaho Falls
Jefferson Hunt West, Boise
Jesse Michael Wheiler, 

Idaho Falls
Terrence Roy White, Nampa
Brent L. Whiting,  Idaho Falls
Karyn   Whychell, Boise
Michael Joseph Whyte,

Idaho Falls
Jaren Nichole Wieland, Boise
Steven P. Wieland, Boise
Wesley G. Wilhite, Kuna
Dennis Paul Wilkinson, 

Idaho Falls
John H. Wilkinson, Meridian
Daniel E. Williams, Boise
Brian J. Williams, Jerome
R. Bradley Willis, Pocatello
Mindy M. Willman, Boise
Jon Robert Wilson, Boise
Brent T. Wilson, Boise
Todd Jay Winegar, Boise
Paul Bruce Withers, Salmon
Carl Jeffrey Withroe, Boise
Nancy Anne Wolff, St. Maries
Theodore Jason Wood, 

Idaho Falls
Steven D. Wood, Pocatello
Robert H. Wood, Rexburg
Scott Douglas Woodbury, Boise
Aaron J. Woolf, Idaho Falls

Stephen T. Woychick, Boise
Roger B Wright, Farmington, UT
Craig Richard Yabui, Boise
Cynthia Lin Yee-Wallace, Boise
William (Bud) Frederick Yost III,

Nampa
David Lowry Young, Nampa
Hyrum M. Zeyer, Boise
Keith Arthur Zollinger, Pocatello
Clayne S. Zollinger Jr., Rupert
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Count Pro Bono Hours for the 6.1 Challenge:  
Fourth District Deadline is April 5

nce again 
district bars are 
challenging their 
members to 
tally their hours 
of pro bono 

and join in a little friendly 
competition. The Fourth 
District Bar Association has 
several categories which is a 
reminder that every attorney 
has an opportunity to perform 
pro bono service. Fourth 
District attorneys are asked to 
report their pro bono hours by 
April 5.

Typically, the Fifth, 
Sixth and Seventh District 
Bars do something similar, 
though with fewer categories, 
and later in the year. Those 

competitions usually measure 
pro bono hours donated from 
May 1 to Sept. 1, though an 
announcement is expected 
this spring.  The Seventh 
District hosts an annual Pro 
Bono Golf Challenge in early 
September.

Fourth District Bar 
Association 
President 
Teresa 
Hill said 
“The 6.1 
Challenge 
is a great 
opportunity 
to recognize 
the lawyers 
in the 
Fourth 

O

Late winter and early spring is Mock Trial season. The Idaho Law Foundation organizes the competition 
each year with assistance from volunteers, donors, educators and parents. The program also relies on 
attorneys and non-attorney community members to serve as coaches, judges, and competition support. 
Regional competitions are March 2 and 9, and state competition is March 20-22.

Photo by Dan Black

District who give back to 
the community, but more 
importantly, I hope it inspires 
others to follow their lead.  
Imagine the impact we could 
have on our community 
if every one of the 1,700 
lawyers in our district 
exceeded the recommended 
50 hours of service.”

The Fourth District’s 
6.1 Challenge recognizes 
and encourages pro bono 
service from individuals, 
law offices and those in both 
corporate and government 
settings.  The Idaho Volunteer 
Lawyers Program assists by 
documenting the bar’s pro 
bono efforts that it reports to Teresa Hill

the American Bar Association, 
the community and other 
organizations. The data is also 
helpful to develop accurate 
information on volunteer 
work being done by attorneys 
throughout the State of Idaho. 

To participate in the 
Fourth District competition, 
submit your (and/or your 
firm’s) qualifying pro bono 
hours and public service 
activities performed from 
April 1, 2012-April 5, 2013 to 
IVLP by April 5.

Find more information at:
http://www.isb.idaho.gov/ilf/
ivlp/challenge.html
http://www.isb.idaho.gov/pdf/
ivlp/6.1_challenge_volunteer_
hours_form.pdf



64  The Advocate • March/April 2013

classifieds

National registered agent and corporate 
filing service, headquartered right here 
in Spokane/ Coeur d Alene. Easily man-
age 1-1000’s of your clients in any state 
online. http://www.northwestregistereda-
gent.com 509-768-2249. 

Downtown Boise  
Office Space 

McCarty Building on the corner of 9th and 
Idaho.  Single office 12 ‘x 20’ for $400.00 
a month, full service. Building close to 
two parking garages. Call Sue 385-9325 
to see space.

____________________________ 

Executive Office Suites at  
St. Mary’s Crossing  

27th  & State
Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen 
supplies, free parking, janitor, utilities. 
Call Bob at (208) 344-9355 or by email 
at: drozdarl@drozdalaw.com.

____________________________ 

CLASS “A” OFFICE SPACE
Plaza One Twenty One  

121 North 9th Street, Ste. 300
One to four Class “A” offices available for 
lease within existing law firm, with sec-
retarial cubicles also available. Flexible 
terms and menu of services. Call Thomas, 
Williams & Park, LLP, (208) 345-7800.

____________________________ 

Downtown Boise  
Office Space 

Office space available for 1 to 2 lawyers 
in historic building near federal court lo-
cated at 623 W. Hays St. Boise. Internet, 
parking and other amenities included. 
Price varies based on space occupied. 
Month-to-month available.  Contact John 
Hinton at (208) 345-0200. 

INSURANCE AND  
CLAIMS HANDLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance 
or bad faith issues. Adjunct Professor In-
surance Law; 25+years experience as at-
torney in cases for and against insurance 
companies; developed claims procedures 
for major insurance carriers. Irving “Bud-
dy” Paul, Telephone: (208) 667-7990 or 
Email: bpaul@ewinganderson.com.

____________________________ 

Medical/Legal Consultant  
INTERNAL MEDICINE

GASTROENTEROLOGY 
Theodore W. Bohlman, M.D. Licensed, 
Board Certified Internal Medicine & 
Gastroenterology Record Review and 
medical expert testimony. To contact 
call telephone: Home: (208) 888-6136, 
Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

____________________________ 

Forensic Document  
Examiner

Retired document examiner for the Eu-
gene Police Department. Fully equipped 
laboratory. Board certified. Qualified in 
several State and Federal courts. 24 years 
in the profession. James A. Green (888) 
485-0832. www.documentexaminer.info.

____________________________ 

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available to 
assist with discovery and assistance in 
Medical/Injury/Malpractice cases; backed 
by a cadre of expert witnesses. You may 
contact me by e-mail renaed@cableone.
net, (cell) (208) 859-4446, or (fax) (208) 
853-6244. Renae Dougal, MSN, RN, 
CLNC, CCRP.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 
years experience in all Idaho courts. 
Telephone:(208)336-8000. Website: www.
arthurberry.com.

EXPERT WITNESSES

OFFICE SPACE

Registered Agent and 
Corporate Filings OFFICE SPACE

Services

CLASS A-FULL SERVICE
DOWNTOWN BOISE

ALL inclusive—full service includes re-
ceptionist, IP Phones, Fiber Optic internet, 
mail service, conference rooms, coffee 
service, printer/fax/copy services, admin-
istrative services and concierge services. 
Parking is included! On site health club 
and showers also available. References 
from current tenant attorneys available 
upon request. Month-to-month lease. Join 
us on the 11th floor of the Key Financial 
Building in the heart of downtown Boise! 
Key Business Center. karen@keybusi-
nesscenter.com; www.keybusinesscenter. 
com, (208) 947-5895. (Virtual offices also 
available).

____________________________ 

Twin Falls Office Location
Prime Twin Falls legal office location. 
Room for 1 - 2 attorneys plus legal assis-
tant. $550/month. Call (208) 734-4120 or 
(208) 308-5710.

____________________________ 

Furnished Executive Office 
located in the  

36th Street Garden Plaza
One furnished Executive Office available 
for lease within existing law firm.  In-
cludes:  free parking space, utilities, use 
of firm conference room, kitchen and jani-
torial service.  Call Jeff at 208-345-9100 
or email jeff@wilsonmccoll.com 

For sale - Idaho Code. Complete and up to 
date. For more information contact Steve 
Brown at (208) 921-3911.

Job postings, Full-Time/Part Time Stu-
dents, Laterals and Contract, Confidential 
“Blind” Ads Accepted, Resume Collec-
tion, Interview Facilities Provided Re-
cruitment Planning.
For more information contact: Career De-
velopment by phone at: (208) 885-2742 or 
visit us on the web at: www.law.uidaho.
edu/careers. Employment announcements  
may be posted at: careers@law.uidaho.
edu

EMPLOYER SERVICES

EMPLOYER SERVICES



JUSTICE
Hon. Byron J. Johnson

JUDGES
Hon. Dan C. McDougall
Hon. Gilbert C. Norris
Hon. J. Wesley Crowther

ATTORNEYS
Paul R. Truebenbach
John Reid Tait
Roger B. Wright
James C. Paine
Lawrence G. Smith
Christopher Davis Bray
Elisabeth Ann McSweeney Curtis
John E. Clute
Nancy Ann Smith
James Faber Wickham
Thomas V. Munson
Kenneth G. Bergquist
Bradley E. Rice
Donald L. Nickels
Barbara Steams Maxwell
Kirk James Anderson
Robert “Bob” Earl Rayborn
Thomas L. Smith
Samuel H. Crossland
Alonzo “Lon” F. Davis

RESIDENCE CITY
Boise, ID

RESIDENCE CITY
Pocatello, ID
Weiser, ID
Malad, ID

RESIDENCE CITY
Post Falls, ID
Lewiston, ID

Idatro Falls, ID
Helena, MT
Boise, ID
Boise, ID

Moscow, ID
Phoenix, AZ
Portland, OR

Boise, ID
Boise, ID
Boise, ID

Twin Falls, ID
Moscow, ID
Boise, ID
Boise, ID

Twin Falls, ID
Boise, ID
Boise, ID
Boise, ID

DECEASED
December 9, 2012

DECEASED
March 14, 2012

May 11, 2012
September 10, 2012

DECEASED
January 27, 2012
February 1, 2012
February 5, 2012

February 15, 2012
March 9, 2012

March 28, 2012
Apil17, 2012
May 1, 2012

June 16, 2012
June 2l, 2012

June 28, 2012
July 2, 2012
July 2, 2012

July 18, 2012
July 26, 2012

August 6, 2012
October 8, 2012

October 14, 2012
October 22, 2012

November 6, 2012

MEMORIAL CEREMONY
For deceased Idaho Judges and Attorneys

Thursday, March 21, 2013 - 10:00 a.m.
Idaho Supreme Court Building



The number of legal malpractice claims has increased 
by more than 50% over the last several years.1 

In this increasingly risky environment, can your  
current professional liability coverage give you the  
right protection?

Marsh U.S. Consumer’s Proliability Lawyer Malpractice 
Program can help protect you against negligent acts, 
errors and omissions. Once you purchase insurance 
coverage, you have reduced your risk.  
1“Profile of Legal Malpractice Claims: 2008–2011,” American Bar Association, 
September 2012.

AR Ins. Lic. #245544  CA Ins. Lic. #0633005
d/b/a in CA Seabury & Smith Insurance 
Program Management 

To obtain your customized quote, contact:

Attorney malpractice  
claims are skyrocketing.  
Are you protected?

801-712-9453
Denise Forsman 
Client Executive—Professional Liability
15 West South Temple, Suite 700
Salt Lake City, UT 84101
www.proliability.com/lawyer

61046 ID Bar (1/13)
Trim Size: 7.25" x 4.5" 
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AR
SH

Proliability Lawyer Malpractice Program:
Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

Underwritten by Liberty Insurance Underwriters Inc.  
(a member company of Liberty Mutual Insurance Group)

’

’ 
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Un-Plug and Re-Connect !
In the largest roadless wilderness area in the U.S. 

We off er more river craft options than any other river company in Idaho: 
Handmade Wood Dories, Stand Up Paddle (SUP) Surf Boards, Fishing Drift 

Boats, Infl atable Kayaks, Paddle Rafts and Oar Rafts. 

Schedule your 4, 6 or 10 day 
Middle Fork and Main Salmon River Adventure today!

Contact:
James Ellsworth

Middle Fork River Expeditions
middlefork@idahorivers.com

www.idahorivers.com
800-801-5146



How to Start Getting 5-8 More 
Clients From Your Website in 
the Next 28 Days...
And then, do it again month after month.

You might be wondering how you are 
going to get handfuls of additional new 
clients each month, without having 
to rely on over-priced marketing 
methods like yellow page ads, and 
grow your practice into one of the 
more prestigious and respected law 
firms in the city.
I have just released a special report that 
reveals the real-life, client-attracting 
secrets used by other successful 
attorneys... all of which are online 
methods that can be done-for-you 
by other people, leaving you as the 
beneficiary in just a span of 28 days.

Inside You’ll Discover...
1. The ABC System to Turning Your 

Website Visitors into New Clients
2. How to Gain the Trust of Your 

Prospects Before Meeting Them
3. 3 Methods of Turning Your 

Website into a Magnet for New 
Clients

Any Special Requirements?
None.  Other than the tiniest bit of 
ambition and decisive action.
I’m positive that any lawyer serious 
about getting more cases can copy 
what I’ve taught and done for others... 
once they have my report which 
explains everything in a step-by-step, 
easy to follow fashion.

Why You Would NOT Want to 
Get This Report:
Any reason I can think of to say ‘No” 
is, frankly, a mistake. A measly $12 
investment for a “spelled-out-for-you” 
full color report is a no-brainer.  The 
only person at risk of making a huge 
profit here is you, when you get the 
report and put it into action!

Think this is a bunch of B.S.?
At times while operating your 
business you’ve had serious doubts 
as to whether you’ve made the right 
decision or done the right thing.
I understand how you feel and some of 
my happiest clients felt the same way 
before we worked together and here is 
what one of them wrote me in a letter:
“Several of my clients have mentioned 
to me that the reason they chose me 
over other qualified attorneys was my 
website.”
Also from the same letter...
“You taught me that the best website in 
the world cannot capture clients unless 
clients can find it!  ...I’m proud to have 
another tool and relationship to help my 
clients to reach their goals- you!”

~ Matthew Taylor, Taylor Law Offices
Numbers don’t lie either.  One of my 
client’s online visibility skyrocketed by 
a whopping 670% last month alone.  
Who wouldn’t want these results?

Imagine That...
•	 Your online visibility has also 

multiplied by more than 6 times.
•	 Your website’s traffic has doubled.
•	 Twice the percentage of visitors to 

your website are contacting you.

What would all this mean to your 
practice?  Of course, you could get 
more clients from your website.  You 
could be more selective and only take 
on the best cases.  Your revenue  could 
increase.  You could help more people.

Your Next Step
Naturally, you have 2 choices:
1. You can put this letter away, think 

it over, and maybe miss out on this 
life-changing opportunity, or...

2. Invest in yourself and your future.  
Send me twelve bucks for the 
report and start taking on more 
new cases.

I trust you will make the right choice.
~ Brodie Tyler

To: Dox Marketing 
      950 W Bannock St #1100 
      Boise, ID 83702

YES, Brodie. Rush me my copy of “How 
to Start Getting 5-8 More Clients From 
Your Website in the Next 28 Days” plus 
the Free Bonus Report for only $1200.

Enclosed is my:   Check   Cash 
Charge my:   Visa  MC   Amex

Phone Orders:  Call 1-800-726-4504 
24 hrs/day, 7 days/wk for Item #ADV3

Online Orders: SSL Secure Transaction 
at www.DoxMarketing.com/advocate

Card Number

Expires  Signature

First & Last Name

Address

City/State/Zip

Email

A Smokin’ Hot Bonus!
Don’t fly blind while being online 
without this 16 page report. I’m 
including it as an extra free bonus, 
“The 5 Dangerous Trends Facing 
Attorneys Online (Whether you 
have a website or not)”



 

 

 Idaho Legal Aid Services would like to say THANK YOU to the following 2012 donors, grantors, and volunteers. 
Your help allows us to provide high quality civil legal services to low income Idahoans.  

 
$2,500 and above 
Brookover Properties 
Fifth District Bar Assoc 
First District Bar Assoc 
Marion Powell 
$2,000-$2,499 
Nancy Johnson 
ISB-Family Law Section 
$1,500 to $1,999 
ISB-Litigation Section 
$1,000 to $1,499 
Bradley Cox 
ICON 
INL/Battelle Energy Alliance 
ISB-Real Property Section  
Roy Nielson Barini-Garcia & Platts 
Second District Bar Assoc 
Stephen Woychick 
Susan Graham 
Texas Roadhouse-Coeur d'Alene 
Third District Bar Assoc 
$500 to $999 
Chris & Shantel Taylor 
City of Idaho Falls 
Fourth District Bar Assoc 
Gene Ratcliff 
ISB-Diversity Section 
Jeffrey Hepworth 
Laura & Jon Carter 
Louis Garbrecht 
Michele O'Connor 
Microsoft Matching Gifts Program 
Raymond & Jeanne Givens 
Seventh District Bar Assoc 
Strindberg & Scholnick, LLC 
White Peterson 
$250 to $499 
Bokides Law Office 
Kelly Wakefield 
Laurie Gaffney 
Law Office of Jeanette Wolfley 
Shirlene Messner 
Steve Brown 
Yost Law, PLLC 
$100 - $249 
Alice Ball 
Brent Roche 
Bruce Thomas 
Charles & Roberta Graham 
Charles Kroll 
Christensen & Doman, PC 
Curtis & Porter PA 
Deborah Kristal 
Eberharter-Maki & Tappen PA 
Eileen Riddle 
Erika Birch 
Forrest Hunter 
Goicoechea Law Offices- 
   Pocatello LLP 
 

Hamilton, Michaelson & Hilty, LLP 
HP Company Foundation 
Idaho State University/Paralegal  
   Association  
James & Mary Jones 
Jeffrey Messerich 
John & Peggy McMahon 
John Alkire  
John Fedders 
John Prusia 
Jon Gorski 
Julie Sobotta Kane 
Keith Hutchinson 
Kristin Ruether 
Law Office of Boyd J. Peterson 
Law Offices of Nancy Callahan 
Leon Smith 
Linda & Jim Judd 
Louis Kristan 
Marc Wallace PA 
Maria Lee 
Mark Clark PLLC 
Mark Perison 
Martin Flannes 
Maureen Teeters 
Michael McBride 
Parker Law Offices PC 
Phillip Oberrecht 
Rebecca O'Neill 
Robert Harman 
Robert Magette 
Scarlett Law, PLLC 
Shannon Work 
Stephan Kvanvig Stone &Trainor 
Stephen Rice 
Thomas Robertson 
Thomas Vasseur 
W Anthony Park 
Wasden Law Offices, PLLC 
Wayne & Margaret Fuller 
Up to $99 
Burkett Law Office PLLC 
Cameron Phillips PA 
Carrie Tucker 
Edith Pacillo 
Elliot Rockler 
Gardner & Jeannette Skinner 
Gerald Olson 
Givens Pursley LLP 
Hull & Brandstetter 
Janell Burke 
Jeffrey Rolig 
Jeremy Pittard 
Jim & Jill Peitersen 
John Cross 
Juanita Ropp 
Judith Kane 
Kathleen Jensen 
Ken Nagy 
Kenton Beckstead 
  

Laird Stone 
Laura O'Connell 
Linda Luna 
Louise Regelin/E.D.Sherman 
Lovan Roker & Rounds 
Mark Hiedeman 
Mitchell Bond 
Nancy Ferris Engle 
Nancy Wilson Ives 
Richard Petersen 
Richard Skinner 
Vern Lenz 
Volunteers  
Abriana Yanez 
Alexandra Caval 
Alicia Legault 
Andrea Hunter 
Ben Slaughter 
Bob Meek 
Bobbi Williams 
Brian Kanswe 
Cailynn Sanders 
Charissa Eichman 
Christy Kaes 
Dale Holst 
Daniel Barron 
David Lohman 
Denise Penton 
Elizabeth Rush 
Eric Ludlow 
Erik Ellis 
Gary Masterson 
Heather Conder 
Jay Alley 
Jeff Howe 
Jennifer Chadband 
Joe Meier 
Josh Bennett 
Joshua van Swearingen 
Kathleen Lee 
Kathryn Murphey 
Kelly Dumais 
Kresten Snow 
Kristen Pearson 
Lessie Brown 
Marla Asher 
Mary Beth Blair 
Matt Shriver 
Randy Patrick 
Rebecca Kulaga 
Reggie Holmquist 
Richard Powell 
Sadie Jensen 
Sarah Scheuermann 
Toni Ketterling 
Wayne Fuller 

                   

Donated Items 
Blue Sky Bagels 
Charles Bissy 
Flying M 
Herzfeld & Piotrowski 
Holland & Hart 
Jensen Law Office 
Racine Olson Nye Budge & 
   Bailey 
Grantors 
Area Agency on Aging of North 
   Idaho 
Casey Family Foundation 
City of Nampa 
College of Southern Idaho Office 
   on Aging 
Community Action Partnership 
Eastern Idaho Community Action 
   Partnership 
Idaho Coalition Against Sexual & 
   Domestic Violence 
Idaho Council Against Domestic 
   Violence & Victim Assistance 
Idaho Law Foundation – 
   IOLTA Program 
Idaho Partners Against Domestic 
   Violence 
Idaho State Police 
Legal Services Corporation 
Maryland Crime Victims 
   Resource Center 
Native American Rights Fund 
Nez Perce Tribe 
Parents Reaching Out to Parents 
Idaho Council of Governments 
Seagraves Foundation 
Southeast Idaho Council of  
  Governments 
Twin County United Way 
United Way of Idaho Falls and 
   Bonneville County  
United Way of Kootenai County 
United Way of Magic Valley 
United Way of Southeastern 
   Idaho 
United Way of Treasure Valley 
US Dept. of Housing & 
   Urban Development 
 
 
               

IDAHO LEGAL AID SERVICES 
www.idaholegalaid.org 



Parsons Behle & Latimer, one of the most established and respected law firms in the Intermountain 
West, combines the personal service and competitive rates of a regional firm with the expertise, 
credentials and qualifications of a national practice. To retain the legal experience you need, look  
no further than your own backyard.

NaTIoNaL exPerTIse. regIoNaL LaW fIrm.

BOISE    |    LAS  VEGAS    |    RENO   |    SALT  LAKE  C ITY    |    SPOKANE    |    WASHINGTON D .C .

960 Broadway Ave.,  Ste. 250  |  Boise, ID  83706  |  208.562.4900  |  parsonsbehle.com



•	 Over 30 years judicial experience

•	 Over 900 settlement conferences, mediations, and arbitrations conducted

•	 U.S. District Court of Idaho, Federal Court Mediation Roster

•	 Idaho Supreme Court Roster of Civil Case Mediators

•	 Extensive dispute resolution training including:

m Harvard Law School Program of Instruction for Lawyers

m Pepperdine School of Law Advanced Mediation

m Northwest Institute Advanced Mediator’s Forum

m Annual ABA Dispute Resolution Section Conferences 2004, 2006, 2008 & 2011

m ABA Section of Dispute Resolution Arbitration Training Institute 2009 

m Northwest Institute for Dispute Resolution 2010 

m Arbitration Law and Practice Training 2012 Presented by U.S. Courts and Northwest Institute

Ron Schilling
P.O. Box 1251
Meridian, ID 83680-1251
Phone: 208.898.0338
Fax: 208.898.9051

Ron Schilling
Alternative Dispute Resolution Services

Email: adresolutions@cableone.net

Arbitration v Mediation v Other ADR Services

501 West Front Street | Boise, Idaho 83702 

CONCORDIA UNIVERSITY SCHOOL OF LAW
A COMMUNITY-FOCUSED LEGAL EDUCATION A pivotal location in down-

town Boise allows Concordia 
University School of Law stu-
dents the opportunity to inte-
grate traditional classroom 
learning with internships and 
externships at public and pri-
vate organizations throughout 
the community.

For more information or to 
schedule a tour of the
 law school contact:

208.639-5407.

LIVE THE VISION AT WWW.CONCORDIALAW.COM





July 17 - 19, 2013
Th e Coeur d’Alene
Coeur d’Alene, ID

Educational & Networking Opportunities
Attendees may earn up to 8.0 CLE Credits, of which 2.0 are 
Ethics.  Programs being off ered by:

Idaho•  Law Foundation Continuing Legal Education 
(CLE) Committee
Idah• o State Bar Practice Sections
Inst• itutions of Higher Learning

Additionally, several social events allow for reconnecting 
with friends and meeting new people:

Plenary Session• 
Distinguished Lawyers Dinner• 
Bar Presidents’ Reception• 
Service Award Luncheon• 
50 and 60 Years of Admission Celebration• 
Social Networking Luncheon• 
Exhibitor Hall• 

North Idaho Hospitality
Disco• ver the wonders of the great 
outdoors through  hiking, biking, 
fi shing and raft ing.
Experien• ce the world’s only fl oating 
green at the premier Coeur d’Alene 
Resort Golf Course.
Family f• un awaits at several nearby 
water & theme parks.

Featured Keynote Presenter
Mr. Bruce Reed

Native•  Idahoan
Chief of St• aff  to U.S. Vice President, 
Joe Biden
Former D• eputy Presidential
Campaign Manager for Policy, 
Clinton-Gore Campaign
Accomplis• hed Author

To reserve your room today, contact Th e Coeur d’Alene reservations line at (800) 688-5253
or visit their website at www.cdaresort.com/resort for more information regarding their facility

**Be sure to tell them you are attending the Idaho State Bar 2013 Annual Meeting**



Clients With Chronic Health Care Issues  
Have Complicated Legal and Financial Challenges

Advanced Elder Law Strategies
•  Asset Protection
•  Medicaid Planning

Clients With Chronic Health Care Issues  
Have Complicated Legal and Financial Challenges

Advanced Elder Law Strategies
•  Asset Protection
•  Medicaid Planning

tel  208.387.0729 
web www.IdahoElderLaw.com

2402 W. Jefferson Street | Boise, Idaho 83702



OFFICE SPACE FOR LEASE 
Key Financial Center

702 W. Idaho ∙ Boise ID 
Corner of Idaho and Capitol Blvd.

TURN-KEY Legal Space
•	 Fully improved, turn-key legal space. 
•	 1, 2 or 3 floors available. 
•	 Call for Lease Rates. 

LEASE TERMS
•	 Lease Term:   5 years
•	 Lease Type:   Full Service
•	 TI Allowance: Negotiable

BUILDING COMMENTS
•	 Central Downtown Location 
•	 Great Views
•	 Conference Rooms Available
•	 Close to Banks, Shops and Restaurants
•	 Patio Area
•	 One block from Idaho Statehouse
•	 Tenant-only gym/showers
•	 On-site Parking
•	 Fiber Optics in Building	

WRA

Western Realty Advisors Inc

For More Information Contact

Bill Hodges
(208) 338-5156

whodges44@gmail.com



Exactly whEn arEn’t thE

Introducing Andersen Banducci, the commercial litigation firm 
you hire when you can’t afford to lose.

Andersen Banducci PLLC
101 S. Capitol Blvd., Suite 1600 Boise, Idaho 83702 

(208) 342-4411
andersenbanducci.com



Make your next marketing piece stand out from your competitors. Jim Hall and J&M have 
built a solid reputation on impeccable attention to detail, and superior craftsmanship. 
J&M offers offset printing up to 6 colors for your pocket folders, brochures and more. 
Contact Jim today and create your next printed masterpiece. J&M is proud to be a Forest 
Stewardship Council certified printer. FSC identifies paper which contain fiber from well-managed forests. 
FSC works to ensure that people, wildlife and the environment benefit from responsible forestry practices.

JIM HALL
208 340 0229  cell
 208 472 0344  direct
 jim@joslynmorris.com

J & M
Joslyn & Morris, Inc. 
1647 Federal Way
 Boise, ID 83705

BE
YOURSELF.
EVERYONE
ELSE IS
TAKEN.





Neither UBS Financial Services Inc., nor any of its employees provide tax or legal advice. You must consult with your tax and legal advisors regarding your personal 
circumstances. Insurance products are issued by unaffiliated third-party insurance companies and made available through insurance agency subsidiaries of UBS 
Financial Services Inc. As a firm providing wealth management services to clients, UBS is registered with the U.S. Securities and Exchange Commission (SEC) as an 
investment adviser and a broker-dealer, offering both investment advisory and brokerage services. Advisory services and brokerage services are separate and distinct, 
differ in material ways and are governed by different laws and separate contracts. It is important that you carefully read the agreements and disclosures UBS provides 
to you about the products or services offered. For more information, please visit our website at www.ubs.com/workingwithus. CIMA® is a registered certification 
mark of the Investment Management Consultants Association, Inc. in the United States of America and worldwide. Chartered Retirement Planning CounselorSM and 
CRPC® are registered service marks of the College for Financial Planning®. ©UBS 2012. All rights reserved. UBS Financial Services Inc. is a subsidiary of UBS AG. 
Member SIPC. 7.00_Ad_7.25x9.25_CF1108_SSG

UBS provides a powerful integration of structured 
settlements and wealth planning for you and your clients.

By integrating structured settlements with one of the world’s leading wealth 
management firms, your clients can now receive unbiased advice and long-term planning 
to help secure their financial needs now and in the future. With over 7,000 Financial 
Advisors in 350 offices across the country, we stand ready to serve you.

Extensive capabilities for a range of settlement solutions

• Structured settlements
• Structured attorney fees
• Traditional wealth planning
• Special needs trusts
• Medicare set-aside trusts
• Qualified settlement funds (468b trusts)
• Revocable and irrevocable trusts

• Guardian and conservatorship accounts
• Court controlled accounts
• Fiduciary bonding
• Trust and estate planning
• Life insurance and long-term care
• Banking services

For more information on the capabilities of The Settlement Solutions Group at UBS,
or for a second opinion on your current wealth management strategy, please contact: 

Vasconcellos Investment Consulting
William L. Vasconcellos, CIMA®, CRPC®

Senior Vice President–Investments  
1161 W. River Street, Suite 340, Boise, ID 83702
208-947-2006    888-844-7452    william.vasconcellos@ubs.com
www.ubs.com/fa/williamvasconcellos






