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Does your client have a real estate need?  
When it comes to leasing, re-leasing, or buying 
commercial space, it’s not just about the cost per 
square foot. Functionality, location, operational 
costs, floor plate efficiency, physical plant HVAC, 
triple net fees and current vacancy rates all effect 
the equation. How do you help your client make the 
best possible deal? 

Put our market expertise and real estate 
knowledge to work on your client’s team.  
We’ll help you keep the client informed and 
comfortable in their knowledge of what’s  
available in today’s commercial real estate market.  

 

 

 

 

Whether it’s evaluating space, considering fully 
loaded operational costs, or contemplating growth 
options, Tenant Realty Advisors can help ensure 
you’re protecting the best interests of your client.  

Tenant Realty Advisors is the only commercial real 
estate firm in the greater Boise area that works 
exclusively for tenants and buyers, so we have no 
conflict of interest issues resulting from representing 
the other side of the negotiation table. Our fees are 
contractually paid by the landlord or seller, so there’s 
no cost to you or your client. Protect the best 
interests of your client by consulting an experienced,    
independent, and unbiased commercial real estate 
broker.  Call Bill Beck today at (208) 333-7050.  

 

Protect the best interests of your client. 
 

William R. Beck, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com 



Earning The Trust and 
Confidence of Attorneys
for Over 110 Years

Managing and guiding your clients’ 
estate planning means putting your 
reputation on the line

When it’s time for you to recommend a corporate trustee, you can be 
assured that Washington Trust’s Wealth Management & Advisory 
Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting
the legal counsel you provide your clients. Our full-range of trust, 
investment, and estate services are complemented by our technical 
expertise, sensitivity, con�dentiality, and a well-earned reputation for 
administering complex wealth plans.

Learn more about our expert �duciary services at:
watrust.com/LegalFAQ

Boise  208.345.3343

Coeur D’Alene  208.667.7993

Spokane  509.353.3898

Seattle  206.667.8989

Bellevue  425.709.5500

Portland  503.778.7077
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For Seniors & Those Who Love Them

Si s son  & S i s son

T heE lder  Law F irm 
2402 W. Jefferson Street | Boise, Idaho 83702     

tel  208.387.0729 | fax  208.331.5009     

www.IdahoElderLaw.com

It started when Mom began calling me at work several times a 
week. “I went out to walk my little dog,” she would say, “and I 
forgot my key. I’m calling from my neighbor’s apartment, could 
you come over with your key and let me in?”

When I went in, I was shocked. My mother, who had always 
been so neat, was living in the middle of a mess. Then one day 
she left something on the stove and started a small fire.

Finally, there came a day when she fell and broke her hip.
My mother could no longer take care of herself.  But I didn’t 
know what to do:  In-home care? Assisted living? Nursing home? 

And how was I supposed to pay for it?

“My Mother Could No Longer Take Care Of  Herself”

Thanks to the miracles of modern medicine and healthier lifestyles, seniors are living longer than ever 
before. Unfortunately, many are outliving their own ability to care for themselves. The average nursing 

home cost in Idaho is $84,000 per year.

The legal and financial challenges posed by extended old age can only be answered on an individual basis 
by an attorney whose practice is concentrated on Elder Law, Medicaid, VA, and Estate Planning. Whether 

planning ahead or in a crisis, we can provide help when one of your clients — 
or a loved one — is faced with long-term care needs.

Take The First Step…
Call us and we’ll be glad to consult with you about your client’s situation, and determine 

how we can help.

Call: 208-387- 0729
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“Understanding attorneys and their clients’ 
needs when it comes to litigation support.”

~ Les Lake, Forensic Accounting Manager

Experience the Eide Bailly Difference.
Professional services with a personal touch. 

208.424.3510  |  www.eidebai l ly.com

Forensic Accounting  |  Valuation Services  |  Litigation Support  |  Computer Forensics

What IS the 
Difference?

      According to statistics, 78% of attorneys are in a 
solo practice or a firm with just two to five lawyers.  

      Yet many malpractice insurance companies 
would rather focus on bigger firms with hundreds of 
attorneys … leaving smaller firms with off-the-shelf 
plans that simply don’t fit their real-world risk.

      Now you can set up reliable protection that’s 
tailored to your firm with the Proliability Lawyer 
Malpractice Program.

AR Ins. Lic. #245544  CA Ins. Lic. #0633005
d/b/a in CA Seabury & Smith Insurance Program Management 
56487, 56489, 56490, 56491, 56492, 56493, 56494 ©Seabury & Smith, Inc. 2012

To obtain your customized quote, contact:

Your practice doesn’t face the same risks  
as a big law firm with hundreds of attorneys.

801-712-9453
Denise Forsman 
Client Executive—Professional Liability
15 West South Temple, Suite 700
Salt Lake City, UT 84101
www.proliability.com/lawyer

56487 ID Bar (3/12)
Trim Size: 7.25" x 4.5" 
4 COLOR, 1/2 PAGE AD M

AR
SH

Proliability Lawyer Malpractice Program:
Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

So why pay for a malpractice plan  
that’s focusing on those big firms?

’

’ 
Underwritten by Liberty Insurance Underwriters Inc. 
(a member company of Liberty Mutual Group)
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June

10% off all Idaho Law Foundation CLE rentals and publications 
purchased through the Law Center Library in the month of June. 
For more information please contact Beth Conner Harasimowicz 
at (208) 334-4500 or bconner@isb.idaho.gov. 

Breakfast with Legends:  Lessons from Major Leagues of 
the Bench and Bar CLE Series

Sponsored by the Young Lawyers Section
8:00 - 9:30 a.m. (Local time)
1.0 CLE credit

June 8 – University Inn Best Western, Moscow
June 15 – Elmer’s Restaurant, Boise
June 20 – Smitty’s Pancake & Steak House, Idaho Falls
June 22 – Twin Falls Senior Center, Twin Falls
June 6 – Elmer’s Restaurant, Pocatello

June 8
Golfing for Ethics
Sponsored by Professionalism and Ethics Section
8:30 a.m. (MDT)
Warm Springs Golf Club –  Boise
2.0 CLE credits, of which 2.0 is ethics

June 14  
Bankruptcy Appellate Panel Luncheon
Cosponsored by Commercial Law and Bankruptcy Section and 
the Idaho Chapter of the Federal Bar Association
Noon (MDT)
Rose Room –  Boise
.5 CLE credits

Live Seminars
Throughout the year, live seminars on a vari-
ety of legal topics are sponsored by the Idaho 
State Bar Practice Sections and by the Continu-
ing Legal Education program of the Idaho Law 
Foundation.  The seminars range from one hour 
to multi-day events.   Upcoming seminar infor-
mation and registration forms are posted on the 
ISB website at: isb.idaho.gov. To register for an 
upcoming CLE contact Dayna Ferrero at (208) 
334-4500 or dferrero@isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on demand 
through our online CLE program.  You can view 
these seminars at your convenience.  To check 
out the catalog or purchase a program go to
isb.fastcle.com.

Webcast Seminars
Many of our one-to three-hour seminars are 
also available to view as a live webcast.  Pre-
registration is required.  Watch the ISB website 
and other announcements for upcoming webcast 
seminars. To learn more contact Dayna Ferrero 
at (208) 334-4500 or dferrero@isb.idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available for rent 
in DVD, VCR and audio CD formats.  To visit 
a listing of the programs available for rent, go 
to isb.idaho.gov, or contact Beth Conner Hara-
simowicz at (208) 334-4500 or bconner@isb.
idaho.gov.

Upcoming CLEs

Attend a CLE that keeps you on the cutting edge

July

July 11-13, 2012 
Idaho State Bar Annual Meeting
The Riverside Hotel
Boise, ID
Opportunity to obtain at least 10 CLE credits

August

August 22
Handling Your First or Next Divorce
Sponsored by the Idaho Law Foundation
8:30 - 9:30 a.m. (MDT)
Law Center, Boise/Statewide Webcast
2 .0 CLE Credits (RAC)

August  29
CLE Idaho: Lunch and a Movie
Sponsored by the Idaho Law Foundation
11:15 a.m. - 1:15 p.m. (Local time)
Bonner General Hospital, Sandpoint
Red Lion Hotel Canyon Springs, Twin Falls
2.0 CLE credits (RAC)

*RAC — These programs are approved for Reciprocal 
Admission Credit pursuant to Idaho Bar Commissions Rule 
204A(e)

**Dates and times are subject to change. The ISB website 
contains current information on CLEs. If you don’t have 
access to the Internet please call (208) 334-4500 for current 
information.
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Thank You and You’re Welcome

PresidenT’s message

Reed W. Larsen
President, Idaho State Bar  
Board of Commissioners

s the past three years come 
to a close as a commissioner, 
I would like to pause, reflect 
and express thanks for so 
many who have made this a 
positive experience.  Dwight 

Baker was a great example and really huge 
shoes to try to fill.  I couldn’t fill his shoes, 
so I just tried to wear my own.  Dwight is 
always positive and happy, two traits that 
would make a successful attorney, and bar 
president.  Thanks Dwight.

As a commissioner, some attorneys 
you know and respect, you also get the 
pleasure of serving with on the commis-
sion.  Newal Squyres is a great lawyer.  
But more important, he is a gentleman.  I 
don’t think it is just because he is from 
the South (Texas is south).  He was kind, 
respectful, and thoughtful as he did the 
business of the bar.  I learned a lot from 
Newal.  I could go on and on.  Thanks 
Newal.

Doug Mushlitz is the pride of North 
Idaho, a fellow classmate at the Univer-
sity of Idaho, class of 1985.  Doug never 
looked for credit, he just looked for work 
to do.  He traveled down from Lewiston 
so many times.  Days out of the office for 
bar meetings.  Doug was always prepared 
and  had the right attitude to help see the 
big picture and be responsible.  I enjoyed 
Doug in law school, but I am truly proud 
of Doug for what he has become as a law-
yer.  What a great tribute to the University 
of Idaho.  Thanks Doug.

Jim Meservy is a man from Jerome, 
via Dietrich.  You just about have to be 
from the Magic Valley to even have a clue 
where Dietrich is, let alone know what 
great values come from that small little 
farm community.  Jim had more adversity 
as a bar commissioner than you can ever 
imagine.  He blew out his knee on a trip 
to North Dakota.  He and his wife were 
attacked and bitten by a dog.  Both Jim 
and Cheri had severe injuries.  Still, Jim 
made every meeting.  He provided a well 
reasoned and grounded view with a great 
sense of humor.  To think I wouldn’t have 
known Jim if I hadn’t had the opportu-

nity to serve.  I know I am a better per-
son for my association with Jim Meservy.  
Thanks Jim.

Where would you start with Deb Fer-
guson.  I count Deb’s friendship as a great 
treasure from three years of service.  Deb 
has the perspective of the Midwest, from 
Chicago, but she is all Idaho.  Deb stood 
up for what was and is right.  She repre-
sented her views and values with convic-
tion and energy.  She and Rick, her hus-
band, are a dynamic team.  Not many peo-
ple could talk about environment, energy, 
fishing, skiing and cattle range.  All with 
great reason and great conviction.  This is 
Idaho!  I am so happy I got to know Deb 
and Rick.  Thanks Deb.

The door for commissioners revolves 
in Idaho and that is a good thing.  I had 
never had the pleasure of meeting Paul 
Daugharty before he came on the com-
mission.  After our first trip together and 
cooking a few dinners at my house, I was 

Reed Larsen addresses new lawyers at the Admissions Ceremony in May at the Capitol 
Building in Boise. His term as Bar President ends in July. Seated behind him are mem-
bers of the state and federal judiciary. 

Photo by Dan Black

convinced that Paul was my younger 
Catholic brother.  Paul helped me buy a 
car for my wife and that got me out of the 
dog house, for a while at least.  You al-
ways know where Paul stands and what 
he stands for.  Can you imagine as a par-
ent having a better tribute?  I can’t.  Paul 
is just an absolute good guy with a great 
heart.  Thanks Paul.

Molly O’Leary came to the commis-
sion the same time as Paul and it was 
so nice to have two women on the com-
mission at the same time and serve with 
her.  Molly has a journalist background, 
so she sees the world from a variety of 
perspectives.  The Fourth District was in-
spired when they elected Molly.  She has 
the courage to remind us all that there are 
other views that are important and need to 
be considered.  We have talked of diver-
sity and the need for diversity, but until 
you listen and learn from those with other 
views, you don’t really understand what 

A
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it means.  I learned from Molly.  Thanks 
Molly.

Bill Wellman, from the Third District 
is just a gem.  There is no way I will ever 
be able to match his golfing skills, but that 
unique talent does not define him.  And 
he is a really really good golfer.  Bill is 
patient and listens intently until he forms 
an opinion.  I have admired his approach 
to the commission.  It is amazing to me 
the sacrifice that Bill makes to serve as a 
commissioner.  As a solo lawyer, it takes 
a lot of commitment to give this level of 
service.  Thanks Bill.

Have you ever met “little” Bobby 
Wetherell, from Mountain Home, Idaho?  
It only takes one visit to know that you 
have met someone special.  Bob is one 
intelligent person.  He also understands 
how to get things done and how to make 
people feel good about themselves.  You 
know if you are with Bob that everyone 
will know who you are; that you are a 
lawyer; and you will have fun.  How good 
is that?  Thanks Bob.

All of us in the bar know that none 
of this would be possible without Diane 
Minnich.  I could write a whole column 
on all of Diane’s talents and knowledge.  
She is a treasure for our bar.  Everywhere 
we have gone as bar commissioners, 
when they hear Idaho, they say, boy do we 

wish we had a person as talented as Diane 
Minnich.  Diane is constantly teaching 
bar leaders what to do and how to do it.  
It is kind of like the movie “Ground Hog 
Day” for her.  She puts up with big egos 
or personalities and never misses a beat.  
No success of our bar association for the 
past 25 plus years would have happened 
without Diane.  Thanks so much Diane.

Finally, I could have never done this 
job without two great partners.  One, my 
wife Linda, and the other, Gary Cooper, 
my law partner.  Linda has put up with 
expected and unexpected guests, trips 
and late nights.  She never complained 
and was always happy.  Linda is always 
happy.  I wish I had that trait.  Gary has 
been supportive of my service and the 
joint sacrifices that have gone with the 
job.  Thanks Gary and Linda.

The theme for this year has been “A 
Spirit of Mentoring.”  I hope you can see 
that the real beneficiary of this mentoring 
has been me.  I would be very ungrate-
ful if I didn’t say thank you.  I hope you 
reflect on your career whether it is long or 
short and realize you didn’t do this alone.  
Say thank you to those who deserve it and 
say you’re welcome in return. 
About the Author

Reed W. Larsen is a founding part-
ner at Cooper & Larsen in Pocatello. His 

practice includes auto accident cases, re-
petitive trauma injuries in the workplace, 
Federal Employer Liability Act (FELA) 
litigation, railroad crossing cases, per-
sonal injury insurance defense, agricul-
tural litigation and Indian law. 

He is a 1985 graduate from the Uni-
versity of Idaho College of Law. He has 
served as a Commissioner for the Sixth 
and Seventh Judicial Districts since 2009 
and is currently serving a year term as 
President of the Idaho State Bar Board of 
Commissioners. Reed is married to Linda 
M. Larsen and together they have three 
children.

  

The theme for this year 
has been “A Spirit of  

Mentoring.”  I hope you 
can see that the real  

beneficiary of this  
mentoring has been me.

Leaders are made, they are not born. They are made by hard effort, which is the price which all of us must pay to 
achieve any goal that is worthwhile.

— Vince Lombardi
Announcing the Idaho Academy of Leadership for Lawyers:

• Interactive leadership training program designed specifically for lawyers. 
• Avenue for professional and personal growth.
• Opportunity to enhance necessary leadership skills and attributes.

Applications available June 24, at www. isb.idaho.gov or at the Law Center, 525 W. Jefferson St., Boise, ID 
Deadline to apply is August 5, 2011

Idaho academy of LeadershIp for Lawyers

IALL

For more information  
please contact Mahmood Sheikh at (208) 334-4500



Mark T. Monson, 
Moscow

Hon. Jim Jones, 
Boise

Marcia Wing,* 
Boise

Monica Shurtman, 
Moscow

William “Bud” F. Yost 
III, Nampa

Hon. Rick Carnaroli, 
Pocatello

Brian P. Kane, 
Boise

Reginald R. Reeves, 
Idaho Falls

*Non-lawyer

For more information about attending this event,  
please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.

2012 Idaho State Bar Annual Meeting l The Riverside Hotel l Boise l July 11-13

Idaho State Bar
Distinguished Lawyer Award Dinner

Wednesday, July 11 at The Riverside Hotel in the Ponderosa Room.
Reception begins at 6:00 p.m. with the dinner following at 7:00 p.m.

The Distinguished Lawyer Award is presented each year at the Idaho State Bar Annual Meeting to attorneys 
who have distinguished the profession through exemplary conduct through their many years of dedicated 
service to the legal profession and to the citizens of Idaho. 

In 2012, the Idaho State Bar honors three renowned Idaho lawyers: 

Scott W. Reed,  
Coeur d’Alene

Hon. Charles F. 
McDevitt, Boise

Archibald W. Service 
Pocatello

Idaho State Bar / Idaho Law Foundation  
Service Awards Luncheon

Thursday, July 12 at The Riverside Hotel in the Ponderosa Room.
Service Awards Luncheon begins at Noon

The Service Awards are presented to individuals who have contributed their time and talent to serve the pub-
lic and improve the legal profession. The recipients of the 2012 Service Award are:



For more information about attending this event,  
please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.

2012 Idaho State Bar Annual Meeting l The Riverside Hotel l Boise l July 11-13

Idaho State Bar
Celebrating 50 and 60 Years of Practice 

Friday, July 13 at The Riverside Hotel in the Ponderosa Room.
Celebrating 50 and 60 Years of Practice begins at 12:00 p.m.

Join friends and colleagues as we honor those members of the Bar who have given decades  
of service to their clients and the public.

60-Year Attorneys 
Admitted to the Idaho State Bar in 1952

Leonard H. Bielenberg — Moscow
University of Idaho College of Law

James B. Green — Pocatello
University of Utah S. J. Quinney College of Law

Wayne C. MacGregor Jr. — Grangeville
University of Idaho College of Law

Reginald R. Reeves — Idaho Falls
University of Idaho College of Law

Richard Rosenberry — Caldwell
University of Wyoming College of Law

Wilber L. Rowberry — Overland Park, KS
University of Idaho College of Law

Fred A. Schwartz — Sacramento, CA
University of Utah S. J. Quinney College of Law

Thomas L. Smith — Boise
University of Idaho College of Law

Jay H. Stout — Encinitas, CA
University of Idaho College of Law

50-Year Attorneys  
Admitted to the Idaho State Bar in 1962

Hon. Phillip M. Becker — Gooding 
Gonzaga University School of Law

John S. Chapman — Hailey 
University of Idaho College of Law

Hon. Jim R. Doolittle — Caldwell
Baylor University School of Law

Hon. Larry R. Duff — Rupert
Willamette University College of Law 

John D. Faucher — Philadelphia, PA
University of Idaho College of Law

Alva A. Harris — Shelley
University of Utah S. J. Quinney College of Law

Hon. Byron J. Johnson — Boise
Harvard Law School

Edward A. Johnson — Boise
University of Southern California, Gould School of Law

Hon. Edward J. Lodge — Boise
University of Idaho College of Law

Hon. Paul D. McCabe — Coeur d’Alene
University of Idaho College of Law

Franklin H. Powell — Boise
Gonzaga University School of Law

Jerry A. Quane — Boise
University of Idaho College of Law

William F. Ringert — Hammett
SMU Dedman School of Law

Larry D. Ripley — Eagle
University of Utah S. J. Quinney College of Law

R. Michael Southcombe — Boise
University of Idaho College of Law



The University of Idaho College of 
Law would like to congratulate our 
graduates who passed the February 
2012 Idaho State Bar Exam:

Kristian Scott Beckett
Nikeela Renae Black
Keith Reiferd Burch
Ruth Coose
Seth Hayden Diviney
Fredrick William Freeman
Dylan Reyher Hedden-Nicely
Tyler James Rice
Adam Christopher Warr



The Advocate • June/July 2012 17

DISCIPLINE

STEPHEN M. JOHNSON
(Public Reprimand  

and Probation)
On May 3, 2012, the Professional 

Conduct Board of the Idaho State im-
posed the sanction of a public reprimand 
upon Arizona and Idaho attorney Stephen 
M. Johnson for professional misconduct.  
The Professional Conduct Board also 
placed Mr. Johnson on probation through 
July 29, 2013.  

The Professional Conduct Board Or-
der followed a stipulated resolution of an 
Idaho State Bar reciprocal disciplinary 
proceeding.  Mr. Johnson was previously 
and is currently admitted to practice law 
in Arizona.  Mr. Johnson was admitted 
to practice law in Idaho September 1995, 
was on inactive status in Idaho from Feb-
ruary 1996 through June 1, 2011.  Mr. 
Johnson has been on active status in Idaho 
since June 1, 2011.  

With respect to Mr. Johnson’s disci-
plinary case in Arizona, by judgment and 
order of the presiding disciplinary judge, 
dated July 28, 2011, Mr. Johnson was 
publicly reprimanded for misconduct and 
placed on two years probation.  The terms 
of probation include that he submit to the 
Arizona State Bar’s Law Office Manage-
ment Assistance Program examination of 
his office procedures and obtain a practice 
monitor.  

In the Arizona disciplinary case, Mr. 
Johnson failed to communicate with his 
client regarding a criminal post-convic-
tion relief matter for six months while Mr. 
Johnson was preparing for and conducting 
a capital jury trial.  Mr. Johnson further 
failed to withdraw from the matter when 
he could not devote enough time to it due 
to his preparations for the capital jury 
trial.  Mr. Johnson’s negligent conduct 
in that regard caused a six-month delay 
in his client’s post-conviction relief pro-
ceedings.  Mr. Johnson was found to have 
violated the Arizona Rules of Professional 
Conduct 1.2 [Scope of representation]; 
1.3 [Diligence]; 1.4 [Communication]; 
1.16(a) [Failure to withdraw] and 8.4(d) 
[Conduct prejudicial to the administration 
of justice], and ordered to pay $1,200 in 
costs to the Arizona State Bar.  

The Idaho Professional Conduct 
Board’s Order provides that Mr. Johnson 
be publicly reprimanded, comply with all 
the terms and conditions of his Arizona 
probation and provide a quarterly report 
to Idaho Bar Counsel reporting to and at-
testing to his compliance with the terms 

and conditions of his Arizona and Idaho 
probations.  

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, Idaho 83701, (208) 
334-4500.

W. TIMOTHY SEIBLY
(Suspension)

On May 10, 2012, the Idaho Supreme 
Court issued a Disciplinary Order relating 
to the suspension of W. Timothy Seibly.  
The Idaho Supreme Court’s Order fol-
lowed a stipulated resolution of an Idaho 
State Bar reciprocal disciplinary proceed-
ing that resulted in the identical sanction 
that was imposed in Washington, a sus-
pension for two-years, effective June 19, 
2001 through August 18, 2003.  

Mr. Seibly was previously and is cur-
rently admitted to practice law in Wash-
ington.  Mr. Seibly was admitted to prac-
tice law in Idaho in September 1989.  
Mr. Seibly was an active member of the 
Idaho State Bar until he became an inac-
tive member in March 2002, he has been 
an inactive member since that time and 
consequently has not been able to practice 
law in Idaho since March 2002.  

With respect to Mr. Seibly’s disci-
plinary case in Washington, Mr. Seibly 
stipulated to a two-year suspension, and 
on June 19, 2001, the Supreme Court of 
Washington issued an Order approving the 
suspension.  That Order placed Mr. Seibly 
on suspension for two years upon terms 
and conditions he was required to meet 
prior to reinstatement.  The conditions of 
reinstatement included full restitution to 
all clients, 10 hours of law office manage-
ment classes and an agreement that if he 
accepts nonrefundable fees in the future, 
he provide each client with advance writ-
ten notice of the nonrefundable nature of 
the fees and have the client sign an ac-
knowledgment.  After Mr. Seibly served 
the two-year suspension, the Washington 
State Bar indicated he had complied with 
his reinstatement requirements and he was 
reinstated to the practice of law in Wash-
ington on August 18, 2003.  

The Washington disciplinary case 
related to eight different client matters.  
With respect to the first client matter, Mr. 
Seibly stipulated that he had paid himself 
his client’s advance fee deposits without 
earning those funds and failed to maintain 
client funds in a trust account in violation 
of the Washington Rule of Professional 
Conduct (“RPC”) 1.14(a); that he failed 
to complete records of client funds in his 
possession and provide his client with an 
accounting of those funds in violation of 

RPC 1.14(b)(3); failed to communicate 
and entered into a settlement without his 
client’s knowledge in violation of RPC 
1.4 and 1.2(a); and failed to appoint an 
in-state agent, publish a notice to credi-
tors and inform his client of the need of 
an inventory, in violation of RPC 1.1 and/
or 1.3.  With respect to the other seven cli-
ent matters, Mr. Seibly stipulated that he 
failed to promptly complete the work he 
was hired to do; failed to expedite litiga-
tion for those clients; failed to inform his 
clients that he considered his fee nonre-
fundable; failed to advise those clients 
that he was closing his practice and to take 
appropriate steps to protect their interests 
upon termination of representation; and 
failed to clearly specify that his fees were 
nonrefundable.  In relation to those seven 
client matters, Mr. Seibly violated RPC 
1.3, 3.2, 1.4, 1.5(b), 1.5, and 1.15.  

Mr. Seibly has also recently requested 
the Idaho State Bar Board of Commis-
sioners approve a transfer from inactive to 
active status in Idaho under I.B.C.R. 304.  
The Disciplinary Order provides that be-
fore being eligible to be reinstated to the 
active practice of law in Idaho, Mr. Seibly 
must receive approval from the Board 
of Commissioners to transfer from inac-
tive status under the applicable Idaho Bar 
Commission Rules.  

The Idaho Supreme Court’s Disciplin-
ary Order also provided that Mr. Seibly’s 
suspension in Idaho will be a public re-
cord of the Idaho Supreme Court, open for 
inspection by anyone requesting to see it 
and that the notice of suspension be pub-
lished in the Advocate.  

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, Idaho 83701, (208) 
334-4500.

MCLE Reminder
Reminder emails were sent in May 
to all members with an MCLE report-
ing deadline of December 31, 2012. 
Please check your records to make 
sure all the courses you attended 
are Idaho MCLE credit approved. 
Avoid the last minute scramble by 
applying for accreditation now. You 
can check your MCLE attendance 
records on our website at www.isb.
idaho.gov. Questions should be di-
rected to the MCLE Department at 
(208) 334-4500 or jhunt@isb.idaho.
gov.
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Logos mock trial team  
earns fifth place at nationals

Idaho’s state champion mock trial 
team from Logos High School in Mos-
cow, Idaho placed fifth at the National 
High School Mock Trial Championship 
held in Albuquerque, NM on May 4 and 
5. This is the highest place ever achieved 
by a team from Idaho. 

Logos qualified to represent Idaho 
at the national tournament by winning 
the state title at the Idaho High School 
Mock Trial Championship held in Boise 
in March. 

Mock trial is the premiere law related 
academic tournament for high school stu-
dents and is recognized as one of the most 
exciting hands-on educational opportuni-
ties available to students. It offers students 
the chance to experience the drama and 
excitement of a court proceeding while 
fostering a better understanding of the le-
gal system and hone their analytical and 
communication skills.

Idaho’s team members from Logos 
High School include: McKenzie Evans, 
Rebekka Hoeft, Will Isenberg, Kira Lang-
worthy, Gavin Myer, Jacqueline Nance, 
Lydia Ryan, Madeline Schlect, and Mor-
gan Schlect. They are lead by teacher 
coach, Chris Schlect and attorney coach, 
Sam Creason. 

The first two rounds of the competition 
took place on Friday, May 4. In Round 
1 against Utah, Idaho played the role of 
prosecution and won 3 to 0. Coach Schlect 
indicated: “Our team put on a clean, solid 
performance from opening statement to 
closing arguments. No Round 1 jitters or 
fumbles.” Round 2 saw Idaho’s team play 
the role of defense in another 3 to 0 deci-
sion against the team from Nevada.

Saturday, May 5 saw a still undefeated 
Idaho team play the role of defense against 
Florida in a very close round with the split-
decision win for Idaho. In their final round 
of the competition, and their only loss of 
the tournament, Idaho’s prosecution faced 
Minnesota’s defense in another split-deci-
sion, decided by only a few point differ-
ential. Though the loss precluded the team 
from moving on to the final championship 
round, they earned high praise from the 
judging panel. One of the judges, Richard 
Segal, an attorney from Albuquerque said, 
“Each of the judges for this round felt that 
both teams were winners, despite the need 
to make evaluations and decisions.  Both 
of the teams were absolutely phenomenal 

and a joy to watch in action.  Their top-5 
finishes were richly deserved.  I hope you 
will communicate to your students my re-
action that they are truly a credit to their 
states, to their schools, to their families, 
and to themselves.  If even a few of them 
end up making their way to law school, I 
have no doubt that our profession will be 
enriched by their participation.”

foundation conceived 
in Idaho helps veterans

An organization assisting severely 
wounded, disabled and injured veterans 
has been created by retired Navy Captain 
Jeff Bacon, a military cartoonist now liv-
ing in the Treasure Valley. He and Repre-
sentative Marv Hagedorn and other trust-
ed friends created an educational program 
that includes mentoring, networking and 
career counseling for struggling veterans. 
The program is called the Wyakin War-
rior Foundation and in 2012 was awarded 
“Best in Class” by the USO. The organi-

zation has two paid employees and more 
than 100 volunteers. Lawyers can help 
with various legal needs. More informa-
tion can be found at www.wyakin.org.

Concordia honored  
with building award

Concordia University School of Law’s 
building project was selected as a recipi-
ent of the 2012 City of Boise Building Ex-
cellence Award in the Best Green Build-
ing Project in the commercial category.

“Concordia University School of 
Law is honored to receive a 2012 City 
of Boise Building Excellence Award,” 
Dean Cathy Silak said. Completed in fall 
2011, the Concordia Law building was 
designed with sustainability in mind. The 
54,000-square-foot law school and the 
George R. White Law Library provide 
technologically-equipped spaces, contem-
porary architecture with natural lighting, 
and geothermal heating. Concordia Law’s 
building brings innovation and relevance 
to the learning environment. 

Paul B. Rippel of Idaho 
falls elected to serve on 
the Idaho State Bar Board 
of Commissioners

Paul B. Rippel 
was chosen by his 
peers to serve as 
a commissioner 
of the Idaho State 
Bar beginning in 
July for a three-
year term. The 
Board of Com-
missioners is the 
elected governing 
body of the Bar.  

Mr. Rippel 
is a member of the Family Law and 
Workers’ Compensation Sections (past 
section president), and has received 
the Idaho State Bar Professionalism 
Award in 2003 and the Idaho State Bar 
Service Award in 2005. He is a partner 
at Hopkins Roden Crockett Hansen & 
Hoopes, PLLC, the firm where he be-
gan his practice in 1982. 

Mr. Rippel is also a member of the 
Idaho Association of Defense Counsel. 
He has spoken at workers’ compensa-

tion seminars and served on the Idaho 
Industrial Commission Rehabilitation 
Task Force and on the State Bar Ex-
amination Committee. He is currently 
chairman of the State Bar Examination 
Reasonable Accommodation Commit-
tee and a volunteer for the YMCA. 

Paul was born in Borger, Texas, but 
his family soon moved to Idaho Falls 
where he grew up. After graduating 
from Skyline High School, he attended 
Idaho State University and the Univer-
sity of Idaho where he earned a degree 
in Rangeland Management from the 
College of Forestry. He then obtained a 
masters degree from New Mexico State 
University before returning to the Uni-
versity of Idaho where he earned his 
law degree in 1981. After law school, 
he clerked for the Honorable Arnold T. 
Beebe, who impressed upon him the 
importance of legal scholarship in the 
practice of law.

Paul and his wife, Alexis, have a 
son and a daughter. They enjoy outdoor 
activities and sports events together. 
He also works to keep the weeds down 
and his old tractor running on the farm-
house they share south of town.

Paul B. Rippel



The Advocate •  June/July 2012 19

execuTive direcTor’s rePorT

New Licensing/Trust Account Rules
Diane K. Minnich
Executive Director, Idaho State Bar

Revisions to the rules that govern li-
censing and trust accounts were approved 
through the 2011 resolution process.  The 
revised rules were adopted by the Idaho 
Supreme Court, effective 7-1-12.

The text of the revised IBCR Section 
III and new Section XIII can be found in 
your 2012-2013 Desk Book Directory; 
pages 252-254 and pages 294-296 or on 
the ISB website.  Following are the major 
changes to the rules.
IBCR Section III Licensing
Rule 301.  Definitions and Rule 302. Li-
censing Requirements

The rules change affiliate status to 
inactive status, 
which is consis-
tent with most 
other states’ defi-
nitions.

The current 
inactive status is 
eliminated. If an 
attorney chooses 
not to meet the 
licensing require-
ments their li-
cense will be re-
signed. The rule 
provides that current members on inactive 
status have until March 2013 to transfer to 
active or the new inactive status.

The rules now include and define a 
senior member and judicial member sta-
tus.  Judicial member status is defined in 
Idaho Code Section 3-409, but was not 
previously included in the bar commis-
sion rules.

The definitions in Rule 301 are clari-
fied and consistent with the definitions 
in other sections of the bar commission 
rules.

Good Standing – Rule 301 (i) estab-
lishes a definition of good standing.

The yearly licensing requirements 
have not changed; they have been reorga-
nized to create more clarity.

Rule 303.  Membership Information
This rule defines the membership in-

formation required to be submitted to the 
bar by members and states what informa-
tion is public information. 
Rule 304.  Annual License Fees

The annual license fees did not 
change. The late fee for submitting annual 
licensing fees after the February 1 dead-
line increased for active and house coun-
sel members from $50 to $100.

The late fee for requesting additional 
time after December 31 to complete the 
MCLE requirements increased from $50 
to $100.
Rule 305.  Failure to Comply  
with Licensing Requirements 

This section is revised to specify the 
consequences of failure to comply with 
the licensing requirements and delineates 
the process and requirements for reinstat-
ing a license that is canceled for noncom-
pliance with the licensing requirements.  
If an attorney does not meet the require-
ments for reinstatement within a year, 
the attorney’s license will be considered 
resigned.  An attorney whose license is 
resigned, either voluntarily or deemed re-
signed, is required to apply for admission 
under IBCR Section II. 
Rule 306. Transfer

This section explains the process for 
changing membership status.  The rule 
defines the requirements, standards, and 
time frames for transferring status.  For a 
transfer to active status, the requirements 
increase based on the number of years that 
an attorney has not been an active mem-
ber.  

For example, the CLE requirements 
for an attorney that has not been active for 
3 to 5 years increased to 30 hours, includ-
ing 2 ethics credits.  An attorney that has 
not been active for 5 to 7 years is required 
to successfully complete a character and 
fitness evaluation in addition to the in-
creased CLE hour requirement.

An attorney who has not been active 
for more than 7 years may be required to 
apply for admission under IBCR Section 
II.  

We plan to notify current affiliate and 
inactive members informing them of the 
new rules and requirements for transfer-
ring to active status.  

Note:  If you are currently an affili-
ate member who is considering trans-
fer to active status, review the rules to 
determine what the requirements are to 
change status.  

Section XIII Trust Accounts (new 
section) and I.R.P.C. 1.15: Safekeep-
ing Property

The new Section XIII of the bar com-
mission rules incorporates the rules and 
requirements for trust accounts into one 
section.  The rules related to IOLTA ac-
counts have been removed from IRPC 
1.15, revised, and included in the new 
section.  The rules governing trust ac-
count maintenance and automatic report-
ing of trust account overdrafts have been 
removed from IBCR Section III and in-
cluded in the new rule. 
IOLTA Rules 

The rules governing IOLTA accounts 
are amended to implement “rate compa-
rability.”  Rate comparability requires at-

  

The requirements to transfer status have changed.
If you are considering a change in your membership 

status, review the rules.

Diane K. Minnich
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torneys to place IOLTA accounts at banks 
that agree to pay the highest rate of inter-
est on similar non IOLTA accounts or at 
least 70% of the federal fund rate.  Cur-
rently, more than 30 states have adopted 
rate comparability.

The rule standardizes the means of 
determining the rates of interest paid and, 
thereby, provides future revenue predict-
ability.  Currently, interest rates on IOLTA 
accounts fluctuate considerably between 
banks and sometimes at the same bank.  
The rules place uniformity on the rates 
banks pay.

The majority of the revenue from IOL-
TA supports legal services for the disad-
vantaged, traditionally to Idaho Legal Aid 
Services and Idaho Volunteer Lawyers 
Program.  The funds also support law re-
lated education programs, programs that 
advance the administration of justice and 
law school scholarships.  As the economy 
faltered, interest rates and IOLTA income 
declined and the need for the essential 
services provided by IOLTA grantees in-
creased.  The increased interest earned 
from rate comparability will help bridge 
the gap between the growing needs and 
available revenue.

  

The majority of the revenue from IOLTA  
supports legal services for the disadvantaged,  

traditionally to Idaho Legal Aid Services  
and Idaho Volunteer Lawyers Program.

The Idaho Law Foundation is working 
with Idaho banks to explain the new rules 
so banks continue to be eligible reposito-
ries for the IOLTA trust account funds of 
Idaho attorneys.  
Rule 1304. Establishment  
of IOLTA Accounts

This rule outlines the exceptions under 
which a lawyer can maintain a non IOL-
TA trust account.  This rule also allows 
for an exemption if compliance with the 
rule creates an undue hardship on the law-
yer and would be extremely impractical, 
based on geographic distance between the 
lawyer’s principal office and the closest 

financial institution participating in the 
IOLTA program. 

The rule also requires more 
standardized reporting by banks to 
facilitate monitoring of the rates paid and 
interest earned on accounts. 
I.R.P.C. 1.15 Safekeeping Property

The addition of 1.15(b) allows 
attorneys to place a nominal amount of 
money in the trust account for the sole 
purpose of paying bank service charges 
on the account. 

If you have questions about the new 
rules, please contact me at (208) 334-
4500 or dminnich@isb.idaho.gov. 

Mediation 
arbitration

discovery Master

Hearing officer

facilitation

education seMinars

neutral evaluations

sMall lawsuit resolution act

alternative dispute resolution

Merlyn w. clark

P. 208.388.4836
F. 208.954.5210

mclark@hawleytroxell.com

Boise  •  Coeur d’Alene  •  PoCAtello  •  reno

www.hAwleytroxell.Com  •  208.344.6000 

NEW Reduced Mediation & 
Arbitration Rates!
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for Mr. Clark’s full 
curriculum vitae. 
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Welcome From The healTh laW secTion

Mark C. Peterson
Moffatt, Thomas, Barrett, Rock & 
Fields, Chtd.

The Health Law Section is pleased to 
sponsor this issue of The Advocate.  The 
Section’s aim was to provide the Bar with 
a strong mix of articles that provide prac-
tical insight into the areas covered and are 
current to the practice of law in Idaho.  I 
hope the reader will agree that each of the 
articles submitted is consistent with this 
goal.

Julian Gabiola addresses statutory 
limitations in the medical malpractice 
context.  The article focuses on the devel-
opment of law relating to the accrual of a 
medical malpractice claim, focusing on a 
2011 Idaho Supreme Court decision.  The 
article co-authored by Matt Gordon and Jo-
seph McCollum, Jr. focuses on two recent 
decisions issued by the Idaho Supreme 
Court pertaining to the discoverability of 
peer review records.  The article outlines 
how the holdings in these two decisions 
strengthen the peer review privilege.  Kim 
Stanger provides a detailed explanation 
of the new HIPAA privacy and security 
rules.  The article addresses the scope 
of the new regulations, circumstances in 
which self-report-
ing is required, 
and the manda-
tory penalties for 
violations.  In the 
article by Kevin 
West, he provides 
an outline of the 
Medicare Second-
ary Payer Act and 
guidance to prac-
titioners for the 
best practices for 
compliance.  Thomas Mortell outlines the 
potential exposure to officers and man-
agers for health care entities based upon 
the responsible corporate officer doctrine.  

Mr. Mortell provides suggestions for strat-
egies to avoid liability under this doctrine.

The Health Law Section’s mission is 
to provide a venue for the exchange of ex-
pertise among health law practitioners.  In 
this vein, the Section sponsors free CLEs 
throughout the year in connection with its 
business meetings.  Over the course of the 
last several months, the Section has had 
many distinguished attorneys provide 
presentations to the Section, including 
Wendy Olson, Tom Donovan, Stepha-
nie Westermeier, Joseph McCollum, Jr., 
Christine Neuhoff, Matt Gordon, and 
Shane Bengoechea.  The Section is grate-
ful for the willingness of these attorneys 
to share their time with the Section in this 
way.  We welcome all members of the Bar 
to join us as we continue to provide these 
CLE opportunities.

On behalf of the Health Law Section, I 
hope you enjoy the articles in this issue of 
The Advocate and find them both relevant 
and helpful.  
About the Author

Mark C. Peterson is a partner with 
Moffatt, Thomas, Barrett, Rock and 
Fields, Chtd., where his practice includes 
health law, worker’s compensation, and 
general business litigation.  His health 
law practice focuses upon the represen-
tation of hospitals pertaining to medical 
indigency claims, medical liens, mental 
health commitments, and a variety of liti-
gated matters.  In his spare time, Mark is 
a baseball fanatic and loves participating 
in a variety of outdoor activities with his 
wife and children.

Mark C. Peterson
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When a cause oF acTion For medical malPracTice  
accrues — The objecTivelY ascerTainable damage  
sTandard FolloWing Stuard V. JorgenSon

Julian E. Gabiola
Moffatt Thomas Barrett Rock & 
Fields, Chtd.

  

His action was barred because he had not filed a  
prelitigation claim within two years of the first surgery.2 

Imagine a man suffers a work-related 
injury and sees his physician who tells 
him that he needs a discectomy and fusion 
at T6-7.  However, instead of performing 
surgery at that level, the physician mis-
takenly operates at the T5-6 level, where 
he removes the disc and soft tissue, drills 
holes into the spine, and installs a plate 
and other hardware to stabilize and sup-
port the spine. The patient has postopera-
tive visits with his physician and he takes 
x-rays to determine if any material has 
shifted or come loose, to see if any spi-
nal fractures have developed, and to see if 
any screws have come out. The patient’s 
pain resolved following the surgery, even 
though surgery was performed at the 
wrong level.  

More than two years after the surgery, 
the patient suffers 
a second work-
related injury and 
his back pain re-
turns.  He returns 
to his physician, 
who orders radio-
graphic studies 
and discovered 
that he had oper-
ated on the wrong 
level of the pa-
tient’s spine.  He 
informs the pa-
tient that he inadvertently operated on 
the T5-6 level, he has the same pathology 
and herniation at the T6-7 level as previ-
ously, and this pathology is causing his 
current symptoms.  The patient sees a sec-
ond physician who removes the plate and 
some of the hardware from the T5-6 level 
and performs surgery on the T6-7 level.  
The patient then files a medical malprac-
tice action against the first physician, who 
raises a statute of limitations defense un-
der Idaho Code § 5-219(4) because the 
action was brought more than two years 
after he performed the surgery.  Should 
the statute of limitations defense prevail?

You might expect the answer to be 
“No” because the action should not accrue 
until the time the mistake could have been 
discovered or because the patient had 
not suffered any damage until his second 
work-related injury.  You might also think 

that the negligent placement of the plate 
and hardware would constitute a foreign 
object under Section 5-219(4).  

However, in Stuard v. Jorgenson, the 
Idaho Supreme Court determined, under 
nearly identical facts, Section 5-219(4) 
barred the patient’s cause of action.1  The 
Court held that the medical malpractice 
action had accrued at the time of the first 
surgery because the patient had suffered 
objectively ascertainable damage at the 
time of the first surgery and his action was 
barred because he had not filed a preliti-
gation claim within two years of the first 
surgery.2  The Court also concluded that 
the foreign object exception under Section 
5-219(4) did not apply because the plate 
and hardware used in the first surgery had 
been intentionally placed and not inadver-
tently left in the patient’s body.
Section 5-219(4) and the Idaho  
legislature’s limitation of the  
discovery rule

The Idaho legislature amended Sec-
tion 5-219(4) in 1971, following the Ida-
ho Supreme Court’s decision in Renner v. 
Edwards,3 in which the Court allowed a 
discovery rule to apply to cases of misdi-
agnosis and held that the statute of limita-
tions did not begin to run until the patient 
knew or should have known of the phy-
sician’s misdiagnosis.  Section 5-219(4) 
now provides that a cause of action for 
professional malpractice accrues “as of 
the time of the occurrence, act or omission 
complained of” unless it is based upon 
leaving a foreign object in a patient’s 
body or there is fraudulent concealment 
of damage.4

Thus, following the 1971 amendment, 
a cause of action for professional mal-
practice does not accrue when the plaintiff 
discovered or should have discovered his 
cause of action, unless the cause of action 
involves the leaving of a foreign object or 
fraudulent concealment.  Moreover, Idaho 

courts have “an established history of def-
erence to the Legislature’s abrogation of 
the discovery rule.”5

Medical malpractice cases and  
objectively ascertainable damage 

The gist of a malpractice action is 
negligence.6  In order to recover under a 
theory of negligence, the plaintiff must 
prove actual damage, and as a general 
rule the statute of limitations does not 
begin to run until some damage has oc-
curred.7 In medical malpractice cases, the 
statute of limitations “begins to run when 
damages are objectively ascertainable.”8 

By “objectively ascertainable,” the Idaho 
Supreme Court means “objective medi-
cal proof [that] would support the exis-
tence of an actual injury.”9  In addition, 
Section 5-219(4) specifies that the limi-
tation period is not extended by reason 
of any continuing consequences or dam-
ages resulting from the malpractice or any 
continuing professional or commercial 
relationship between the patient and the 
alleged wrongdoer.10  And, where there is 
no dispute as to when the cause of action 
accrues, the question of whether the stat-
ute of limitations bars an action is one of 
law.11

Why the Stuard Court held that the 
patient’s cause of action accrued 
at the time of the surgery

In Stuard, the Court determined that 
Stuard’s cause of action accrued at the 
time of the surgery because there was no 
genuine issue of material fact that (1) the 
negligent act was Dr. Jorgenson’s perfor-
mance of the surgery at the wrong level 
of Stuard’s spine and (2) an objectively 
ascertainable injury had occurred at the 
time of the first surgery because there was 
removal of healthy tissue and installation 
of medical hardware at the wrong level.12

Stuard argued that he did not suf-
fer any damage until the date of his sec-

Julian E. Gabiola
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ond work-related injury because he did 
not have any symptoms or knowledge 
of the physician’s negligence until that 
time.  However, the Court explained that 
“‘[w]hether there was some damage, or 
whether that damage was objectively as-
certainable, does not depend upon the 
knowledge of the injured party because 
such dependence would effectively create 
a discovery rule, which the legislature has 
expressly rejected.”13  A patient’s subjec-
tive knowledge of injury “is not relevant 
to the determination of when ‘some dam-
age’ occurred under Idaho’s clear legisla-
tive direction and the case law following 
it.”14  Moreover, the Court determined that 
symptoms are not damage but “by nature 
subjective, and therefore are not determi-
native in an ‘objective’ analysis as the one 
this Court has stated is the standard for 
evaluating the accrual of a professional 
malpractice claim.”15

The Court also rejected Stuard’s ar-
gument that the lack of medical records 
showing that the surgery was performed 
at the wrong level indicated there was not 
any damage that was objectively ascer-
tainable.  Again, the Court explained that 
“[t]o allow for accrual to begin only once 
the parties have been put on notice of the 
damage, or in other words, once the dam-
age is actually ‘ascertained’ would effec-
tively create a discovery rule, which the 
legislature has rejected.”16

The Court noted further that Dr. Jor-
genson had supplied an affidavit and 
sworn deposition testimony that the injury 
was objectively ascertainable at the time 
of the surgery because it was performed at 
the wrong level and Stuard had the same 
pathology and herniation at the T6-7 level 
as he had before.  However, Stuard had 
not provided any expert testimony to dis-
pute the physician’s opinions.  According-
ly, the injury was objectively ascertain-
able at the time of the surgery “because 
had objective medical proof in the form 
of an MRI been ordered, it would have 
shown the surgery was performed at the 
wrong level and that Stuard had suffered 
damages as a result of its performance at 
the wrong level.”17

The Court also noted that Stuard had 
suffered some objectively ascertainable 
damage from the surgery itself because 
Dr. Jorgenson cut into his back, negligent-
ly removed healthy tissue, and negligently 
placed a locking plate, screws, and other 
hardware at the wrong spinal level.  Ac-
cording to the Court, had Stuard’s claim 
survived Dr. Jorgenson’s summary judg-

ment motion and gone to trial, he would 
have asked for compensation for these 
damages from the negligent surgery.18  
“Thus, these damages satisfy the ‘some 
damage’ standard.”19

The negligently placed hardware 
did not constitute a foreign object 
under Section 5-219(4)

Stuard also argued that because Dr. 
Jorgenson negligently installed the plate 
and other hardware, the plate was inad-
vertently left in his body and, therefore, 
constituted a foreign object under Section 
5-219(4).  If a medical device is a for-
eign object under Section 5-219(4), then 
the patient’s cause of action does not ac-
crue until he “knows or in the exercise of 
reasonable care should have been put on 
inquiry regarding the condition or matter 
complained of . . . .”20

The Court rejected this argument be-
cause the plate and other hardware were 
intentionally left in Stuard’s body for 
the purpose of medical treatment with 
his consent.21  In reaching its holding, 
the Court relied upon the Idaho Court of 
Appeals’ decision in Ogle v. De Sano, 
where the Court of Appeals found that an 
IUD was not a foreign object because it 
was “intentionally placed in a woman’s 
body with her consent, . . . has continuing 
medical function, and . . . will be removed 
when its function is no longer needed.”22

The Stuard Court adopted the Ogle 
court’s holding that a medical device that 
is placed in the body intentionally for 
the purpose of medical treatment is not a 
foreign object under Section 5-219(4).23  
This section, by its very language, con-
templates that the leaving of an object 
in the body must be “inadvertent, ac-
cidental or unintentional.”24  The Court 
explained that both Section 5-219(4) and 
precedent require that the inadvertence be 
in the leaving of the foreign object (e.g. 
a sponge, needle, fragment from a drain 
inadvertently left in the body), not in the 
performance of the surgery.25

Thus, even though Dr. Jorgenson had 
mistakenly placed the plate and other 
hardware at the wrong level of Stuard’s 
spine, the doctor did so intentionally.  
These facts did not, therefore, trigger the 
foreign object exception under the plain 
language of Section 5-219(4).26  The 
Court also concluded that there was no is-
sue of fact that Dr. Jorgenson placed the 
plate and hardware in Stuard’s body with 
his consent and for a medical purpose—
fusing the spine together.27

Conclusion
The Stuard Court acknowledged that 

Stuard’s situation was unique, particularly 
because his pain resolved even though 
Dr. Jorgenson performed the first surgery 
at the wrong level, and that the result the 
Court reached was harsh.  However, the 
Court took the position that the patient’s 
arguments needed to be taken up with the 
legislature because Section 5-219(4) and 
Idaho case law are clear:  The statute of 
limitations accrues once some damage 
that is objectively ascertainable occurs.  
Because Stuard had incurred some objec-
tively ascertainable damage at the time 
of the first surgery and he failed to bring 
his claim within two years of the first sur-
gery, his claim was barred under Section 
5-219(4).  The lesson to take from Stuard 
is that when analyzing when the statute of 
limitations begins in a medical malprac-
tice action, you need to determine wheth-
er there is objective medical evidence of 
damage and at what point in time that 
damage occurred.
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A thirty (30) day stay period commences from  
the date that the Idaho Board of Medicine receives  

the prelitigation screening panel’s report  
and recommendation. 
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idaho’s Peer revieW Privilege — lessons learned
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 Peer review immunity, in contrast, protects the  
peer review participants from lawsuits  
based on their peer review activities.7

In two opinions issued late last year, 
the Idaho Supreme Court clarified and 
strengthened the protections afforded by 
Idaho’s statutory peer review privilege.  
In Verska v. St. Alphonsus Regional Medi-
cal Center (SARMC)1 and Montalbano 
v. SARMC,2 the Court held that the peer 
review privilege applies to lawsuits initi-
ated by physicians challenging adverse 
credentialing decisions and that it con-
tains no exceptions for credentialing deci-
sions motivated by bad faith or economic 
considerations.  The Court made clear 
that the privilege applies broadly, beyond 
the medical malpractice context.  And by 
refusing to find exceptions for bad faith 
credentialing, the Court deepened the peer 
review protections and signaled that the 
only exceptions to the privilege are those 
expressly stated in the statute itself.
 Why peer review is protected

Hospital peer review is the process by 
which a hospital’s 
organized medi-
cal staff evaluates, 
critiques, and 
sometimes disci-
plines other staff 
physicians.  Peer 
review includes, 
among other 
things, the peer 
evaluation of a 
physician’s appli-
cation for initial 
appointment to 
the medical staff, evaluation of a physi-
cian’s application for reappointment, and, 
if warranted, the suspension or termina-
tion of a physician’s privileges to practice 
at the hospital (sometimes referred to as 
“adverse credentialing decisions”). Peer 
review also includes physician review of 
bad patient outcomes undertaken with an 
eye toward reducing similar outcomes in 
the future. 

Regular peer review has become so 
entrenched in this country that it is re-
quired in every state.3  Protections from 
discovery for peer review proceedings are 
similarly widespread.  In fact, just as all 
fifty states require hospital peer review, so 
too has each state created an evidentiary 
privilege for peer review materials, in rec-
ognition of the need for frank and candid 
discussion and the potential chilling ef-
fect on peer review posed by the threat 

that such materials might be discovered 
during litigation.4 The United States Con-
gress has also recognized an “overriding 
national need to provide incentive and 
protection for physicians engaging in ef-
fective professional peer review.”5

Idaho’s peer review statute, Idaho 
Code § 39-1392 et seq., was passed to:

[E]ncourage research, discipline 
and medical study by certain health 
care organizations for the purposes 
of reducing morbidity and mortal-
ity, enforcing and improving the 
standards of medical practice in the 

state of Idaho, 
certain records 
of such health 
care organiza-
tions shall be 
con f iden t i a l 
and privileged 
as set forth in 
this chapter.6

The statute 
provides two dif-
ferent but related 
protections for 

peer review participants:  it includes pro-
visions for both peer review privilege and 
peer review immunity.  The peer review 
privilege protects peer review materials 
from discovery in legal proceedings.  Peer 
review immunity, in contrast, protects the 
peer review participants from lawsuits 
based on their peer review activities.7

The language of the privilege portion 
of the peer review statute is particularly 
broad.  Idaho Code § 39-1392b protects 
“all peer review records” from subpoena 
or discovery “in any action of any kind 
in any court or before any administrative 
body, agency or person for any purpose 
whatsoever[.]”  The statute broadly de-
fines “peer review records” as “all evi-
dence of interviews, reports, statements, 
minutes, memoranda, notes, investigative 
graphs and compilations and the contents 

thereof, and all physical materials relating 
to peer review of any health care organi-
zation.”8  The statute also broadly defines 
“peer review” to include, among other 
things, “credentialing, privileging or af-
filiation of health care providers,” qual-
ity assurance and improvement, and any 
“professional review action.”9  As a result, 
the scope of what “relates to” peer review 
– and thus, what constitutes “peer review 
records” under the statute – is expansive.
The physicians’ challenge to the 
peer review statute

Drs. Montalbano and Verska were 
each spine surgeons with privileges at 
SARMC.  After concerns arose about Dr. 
Montalbano and Dr. Verska, the Medical 
Executive Committee at SARMC took 
adverse action against the credentials of 
each doctor, suspending Montalbano’s 
privileges and revoking Verska’s.10 

Each doctor filed his own lawsuit 
against SARMC and various individuals; 
both alleged, among other things, con-
spiracy, defamation, and violation of due 
process.11  In essence, each doctor claimed 
that SARMC’s decisions to take adverse 
action against his credentials were moti-
vated by economic considerations rather 
than patient care.  In particular, the physi-
cians alleged that SARMC acted as it did 
because it wanted to reduce competition 
for spinal care.12

During discovery, each doctor sought 
documents related to the processes and ac-
tivities in connection with SARMC’s ad-
verse credentialing decisions – documents 
that constituted peer review records.  After 
SARMC objected, the district court, rely-
ing on I.C. § 39-1392b, held that records 
were protected from discovery.13

The Idaho Supreme Court granted in-
terlocutory appeals to both physicians on 
grounds that the application of the peer 
review statute to physician disciplinary 
proceedings was a matter of first impres-
sion.14
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The court rejects the challenges
On appeal, the physicians argued that 

section 39-1392b was meant to apply in 
medical malpractice cases, not where a 
physician challenges a credentialing de-
cision.  In support, the physicians relied 
upon the legislative statement of purpose.  
Both physicians also argued that sec-
tion 39-1392b does not – or should not – 
operate to shield credentialing decisions 
made for economic reasons or otherwise 
made in bad faith, and that allowing health 
care organizations to shield credentialing 
decisions would eviscerate the ability of 
health care providers to mount a meaning-
ful court challenge to an adverse decision 
and would, therefore, effectively deprive 
them of their day in court.15

The Court held otherwise.  Although 
the issues in each case were essentially 
identical, the Court kept the two cases 
separate and issued two opinions, neither 
of which acknowledged the other.  And 
although the two opinions took different 
paths, both arrived at the same result, es-
sentially based on the same rationale:  the 
plain language of the statute and the lack 
of any exception therein for bad faith or 
economic credentialing.16  

In Montalbano, Chief Justice Burdick, 
writing for the majority, disposed of the 
issue quickly: 

As I.C. § 39-1392b states clearly that 
“all peer review records shall be confi-
dential and privileged” and provides that 
the records are not subject to subpoena or 
discovery in proceedings such as the one 
in this case, the statute applies to the ques-
tions before this Court.17

And the lack of any language in the 
statute limiting its protections to medi-
cal malpractice actions or providing for 
an exception for credentialing decisions 
motivated by economic considerations or 
otherwise taken in bad faith doomed the 
plaintiffs’ public policy arguments.  As 
Justice Eismann wrote for the majority in 
Verska,

[t]he statute does not create an ex-
ception for this type of litigation, 
and we cannot create such an ex-
ception under the rubric of public 
policy. The creation of such an ex-
ception is an issue within the prov-
ince of the legislature…. There is 
no wording in section 39-1392b 
that limits its scope to peer review 
records sought in a medical mal-
practice action. In that respect, the 
legislation is unambiguous.18

Justice Jim Jones concurred in both 
decisions because he took issue with the 
majority’s conclusion that the statutory 
privilege shields credentialing decisions 

made in bad faith.  In particular, in Jus-
tice Jones’s view, the privilege does not 
apply where plaintiff makes a “credible 
showing that the Hospital was using the 
peer review proceedings for an improper 
purpose.”19  Nevertheless, Justice Jones 
agreed with the result in each case be-
cause he felt that the physicians had failed 
to make such a showing.  In his view, the 
evidence in both cases demonstrated that 
the relevant peer review proceeding “was 
initiated and pursued in ‘furtherance of 
quality health care.’”20

Impact of the decisions 
The direct impact of the Court’s deci-

sions in Verska and Montalbano is obvi-
ous: physicians who challenge adverse 
credentialing decisions will be unable to 
access peer review records, even if they 
can make a credible showing that such de-
cisions were motivated by considerations 
other than the best interest of the patients.  
The decisions also have, potentially, a 
much broader impact: given the Court’s 
unwillingness to read into the statute any 
exceptions or limitations not expressly 
stated therein, plaintiffs who seek to in-
voke policy or equity considerations in 
support of efforts to obtain peer review 
records in other situations are unlikely to 
meet with success.

As a result, the affirmation of the 
breadth and strength of the statutory peer 
review privilege may apply beyond the 
particular circumstances of the cases and 
the general setting of physician credential-
ing actions.  Nevertheless, health care or-
ganizations that wish to use the privilege 
to shield peer review records must still 
take care to ensure that the privilege will 
apply if challenged.  For no matter how 
broad and strong the privilege, it remains 
applicable only to peer review materials, 
so organizations must ensure that the doc-
uments they wish to protect are appropri-
ately created and maintained as such.  

Moreover, like any other privilege, the 
protections for peer review materials can 
be waived if not strictly monitored.  The 
contours of waiver are not well defined, 
however.  In particular, the Montalbano 
and Verska opinions appear to point in dif-
ferent directions regarding whether a hos-
pital may use privileged information in its 
defense without waiving the privilege.  In 
Montalbano, the Court stated that hospital 
waives peer review protection if it chooses 
to disclose that information as part of its 
defense.21  But in Verska, the Court stated 
that a hospital does not waive peer review 
protection by “rely[ing] upon privileged 
information in defense of the lawsuit.”22  
Moreover, in his concurring opinion in 
Montalbano, Justice Jim Jones raised the 
possibility that SARMC’s privilege might 

be waived pursuant to I.R.E. 510 because 
information was allegedly improperly dis-
closed by at least one individual involved 
in the peer review proceedings.23

As a result, it remains advisable for 
health care organizations to carefully fol-
low statutes as well as the procedures set 
forth in their applicable bylaws to help 
ensure that they preserve the viability of 
their peer review privilege.
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beWare hiPaa’s neW PenalTies:  
WhaT You and Your clienTs should knoW

Kim C. Stanger
Holland & Hart, LLP   

 In 2009, the penalties for HIPAA violations  
were increased 500 times the prior amount. 

Recent changes to the federal Health 
Insurance Portability and Accountability 
Act of 1996 (HIPAA) privacy and security 
rules  dramatically increase attorneys’ and 
their clients’ potential liability for HIPAA 
violations. 
HIPAA now applies directly  
to some attorneys

The HIPAA privacy and security rules 
apply to “covered entities,” which in-
cludes most health care providers, health 
care clearinghouses, health insurers, and 
employee group plans that have 50 or 
more participants 
or that are admin-
istered by a third 
party.   Effective 
February 2010, 
HIPAA also ap-
plies directly to 
“business associ-
ates” of covered 
entities, which 
includes attorneys 
who (1) represent 
a covered entity 
or a covered en-
tity’s business associate, and (2) receive 
protected health information from the 
client or the client’s business associate 
in the course of representing the client.   
“Protected health information” is indi-
vidually identifiable information about a 
person’s health, health care, or payment 
for his or her health care.   The net result 
is that attorneys who are business asso-
ciates of covered entities and larger law 
firms’ group health plans, must comply 
with most HIPAA requirements or face 
increased HIPAA penalties.  
Must self-report HIPAA breaches 

Effective February 2010, covered 
entities and business associates must 
self-report HIPAA violations that pose a 
significant risk of financial, reputational 
or other harm to the individual whose in-
formation was breached.   If the business 
associate learns of such a breach, it must 
report the breach to the covered entity 
without unreasonable delay.   The covered 
entity must report a breach to the affected 
individual or his or her personal repre-
sentatives and the federal Department of 
Health and Human Services (HHS).   If 
the breach involves more than 500 per-

sons, the covered entity must also report 
information about the breach through lo-
cal media.   Needless to say, the self-re-
porting requirement increases the poten-
tial for HIPAA penalties.
HIPAA civil penalties
are now mandatory

 In 2009, the penalties for HIPAA vio-
lations were increased 500 times the prior 
amount.   To make matters worse, effective 
February 2011, the Office of Civil Rights 
(“OCR”) is required to impose HIPAA 
penalties if the covered entity or business 
associate acted with willful neglect, i.e., 
“the conscious, intentional failure or reck-
less indifference to the obligation to com-
ply” with HIPAA requirements.   The new 
penalty structure is as follows:

Conduct of  
Covered Entity  

or Business  
Associate

Penalty

Did not know and, 
by exercising rea-
sonable diligence, 
would not have 
known of the viola-
tion.

$100 to $50,000 
per violation; Up 
to $1,500,000 per 
identical violation 
per year.

Violation due to 
reasonable cause 
and not willful ne-
glect.

$1,000 to $50,000 
per violation; Up 
to $1,500,000 per 
identical violation 
per year.

Violation due to 
willful neglect but 
the violation is cor-
rected within 30 
days after the cov-
ered entity knew 
or should have 
known of the viola-
tion.

Mandatory fine of 
$10,000 to $50,000 
per violation; Up 
to $1,500,000 per 
identical violation 
per year.

Violation due to 
willful neglect and 
the violation was 
not corrected with-
in 30 days after 
the covered en-
tity knew or should 
have known of the 
violation.

Mandatory fine 
of not less than 
$50,000 per vio-
lation; Up to 
$1,500,000 per 
identical violation 
per year.

Kim C. Stanger

The government is serious about the 
new penalties:  the OCR has imposed 
millions of dollars in penalties or settle-
ments since the mandatory penalties took 
effect.   Recent HIPAA amendments also 
authorize state attorneys general to sue 
individuals for HIPAA violations and re-
cover penalties in the amount of $25,000 
per violation plus fees.   The amendments 
also permit affected individuals to recover 
a portion of any settlement or penalties 
related to a HIPAA violation, thereby in-
creasing their incentive to report HIPAA 
violations.  Regulations implementing the 
amendments are pending.

The good news is that if the covered 
entity or business associate does not act 
with willful neglect, the OCR may waive 
or reduce the penalties, depending on the 
circumstances of the violation.   More im-
portantly, if the covered entity or business 
associate does not act with willful neglect 
and corrects the violation within 30 days, 
the OCR may not impose any penalty; 
timely correction constitutes an affirma-
tive defense. 
HIPAA violations may be a crime

Even if not a business associate, at-
torneys and any other individuals may be 
liable under HIPAA’s criminal statute for 
improperly obtaining or disclosing pro-
tected health information from a covered 
entity without authorization: 

Prohibited  
Conduct

Penalty

Knowingly obtain-
ing or disclosing 
protected health 
information without 
authorization.

Up to $50,000 fine 
and one year in 
prison.

If done under false 
pretenses.

Up to $100,000 
fine and five years 
in prison.

If done with intent 
to sell, transfer, or 
use the informa-
tion for commer-
cial advantage, 
personal gain or 
malicious harm.

Up to $250,000 
fine and ten years 
in prison.
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If the breach involves less than 500 persons, the covered 
entity must notify HHS by filing an electronic report no 
later than 60 days after the end of the calendar year.  

What your clients (and you) need 
to do to avoid penalties.  

Given this increased exposure, cov-
ered entities and their attorneys need to do 
the following to avoid HIPAA penalties:
1. Read the rules.  There is no substitute 
for actually knowing the rules, which are 
found at 45 C.F.R. part 164.  The OCR 
maintains a very helpful website to fa-
cilitate HIPAA compliance:  www.hhs.
gov/ocr/privacy.  Among other things, the 
website contains copies and summaries of 
the rules, guides, forms, and frequently 
asked questions.
2. Assign HIPAA responsibility.  Cov-
ered entities must designate persons to 
serve as HIPAA privacy and security of-
ficers and document the designation in 
writing.   The privacy and security offi-
cers are responsible for ensuring HIPAA 
compliance.
3. Comply with use and disclosure 
rules.  The basic privacy rules are simple.  
In general, covered entities and business 
associates may not use, access or disclose 
protected health information without the 
patient’s valid, HIPAA-compliant au-
thorization unless the use or disclosure 
fits within an exception.   Covered enti-
ties and business associates may use or 
disclose protected health information for 
purposes of treatment, payment or certain 
health care operations without the pa-
tient’s consent.  However, they may not 
use or disclose more than is minimally 
necessary for the permitted purpose. 
4. Comply with patient rights.  HIPAA 
grants patients certain rights concern-
ing their health information.  Among 
others, patients generally have a right to 
obtain copies of their protected health in-
formation,  request amendment to their 
information,  and obtain an accounting of 
impermissible disclosures.   Covered en-
tities and business associates must allow 
patients to exercise their rights.  Cignet 
Health was fined $4.3 million for, among 
other things, failing to timely respond to 
patient requests to access their health in-
formation. 
5. Maintain written policies.  HIPAA 
requires covered entities and business as-
sociates to develop and maintain written 
policies that implement the privacy and 
security rule requirements.   Having the 
required policies is a key to avoiding pen-
alties:  it may be difficult to avoid a find-
ing of willful neglect if you failed to im-
plement the policies required by HIPAA.  
HHS has indicated that maintaining the 

required written policies is a significant 
factor in avoiding penalties imposed for 
“willful neglect.”   In contrast, Rite Aid 
paid $1 million to settle HIPAA violations 
based on its failure to maintain required 
HIPAA policies.   
6. Develop compliant forms.  HIPAA 
requires that certain documents used by 
covered entities and business associates 
satisfy regulatory requirements.  For ex-
ample, HIPAA authorizations must con-
tain certain elements to be valid.   Cov-
ered entities must provide patients with a 
notice of privacy practices that contains 
certain statements.   Other forms may be 
developed to ensure compliance with pa-
tient rights.  Ensure your HIPAA forms 
satisfy the regulatory requirements.
7. Execute business associate agree-
ments.  Although HIPAA now applies di-
rectly to business associates, HIPAA still 
requires covered entities to execute “busi-
ness associate agreements” with their 
business associates before disclosing pro-
tected health information to the business 
associate.   Under proposed rules, attor-
neys and other business associates must 
execute similar agreements with subcon-
tractors to whom the business associate 
discloses protected health information.   
The business associate agreements must 
contain certain elements.   Breach of the 
business associate agreement exposes 
the business associate to contract claims 
by the covered entity in addition to the 
civil or criminal penalties that may follow 
HIPAA violations.
8. Train employees and agents.  Hav-
ing the policies and forms is only the first 
step.  Covered entities and business as-
sociates must train their agents to comply 
with the policies and agreements.   HIPAA 
requires that new employees be trained 
within a reasonable period of time upon 
hire, and as needed thereafter.   Docu-
mented training is a second most impor-
tant step to avoid HIPAA compliance.  In 
commentary to HIPAA’s new penalties, 
HHS indicated that covered entities may 

avoid HIPAA penalties based on the mis-
conduct of a rogue employee so long as 
the covered entity implemented appropri-
ate policies and adequately trained the 
employee. 
9. Use appropriate safeguards.  The 
government recognizes that patient infor-
mation cannot be absolutely protected; 
accordingly, HIPAA does not impose li-
ability for “incidental disclosures” so long 
as the covered entity or business associate 
implemented reasonable administrative, 
technical, and physical safeguards de-
signed to protect against improper disclo-
sures.   The security rule contains detailed 
regulations concerning safeguards that 
must be implemented to protect electronic 
health information.   The privacy rule is 
less specific.   Reasonable safeguards may 
include, e.g., not leaving protected health 
information where it may be lost or im-
properly accessed; checking e-mail ad-
dresses and fax numbers before sending 
using fax cover sheets; etc.
10. Respond immediately to any breach.  
This is critical for several reasons.  First, 
HIPAA requires covered entities and busi-
ness associates to investigate any privacy 
complaints, mitigate any breach, and im-
pose appropriate sanctions against any 
agent who violates HIPAA.   It may also 
require covered entities to terminate an 
agreement with a business associate due 
to the business associate’s noncompli-
ance.   Second, an entity may be able to 
ameliorate or negate any risk of harm to 
the affected individual by taking swift ac-
tion, thereby avoiding the obligation to 
self-report HIPAA violations to the indi-
vidual and the government.   Third, a cov-
ered entity or business associate can avoid 
HIPAA penalties altogether if it corrects 
the violation within 30 days. 
11. Timely report breaches.  If a breach 
of unsecured protected health information 
poses a risk of significant financial, repu-
tational or other harm to the individual, 
business associates must promptly report 
the breach to covered entities, and cov-
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ered entities must notify the individual 
within 60 days.   If the breach involves 
less than 500 persons, the covered entity 
must notify HHS by filing an electronic 
report no later than 60 days after the end 
of the calendar year.   If the breach in-
volves 500 or more persons, the covered 
entity must file the electronic report at the 
same time it gives notice to the individual.   
The written notice to the individual must 
satisfy certain regulatory requirements. 
12. Document your actions.  Documen-
tation of proper action is essential to de-
fend yourself against HIPAA claims.  In 
addition, covered entities and business as-
sociates are generally required to maintain 
documentation required by HIPAA for six 
years. 
13. Watch for new rules.  As I write this 
article, the Office of Management and 
Budget is considering new HIPAA regu-
lations, including those affecting business 
associate responsibilities.  Attorneys and 
their health care clients should watch for 
the new regulations and implement any 
additional changes as necessary. 
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Litigators must recognize that they cannot  
contract around Medicare reimbursement obligations,  

as was often done in the past.  

The federal government’s new en-
forcement effort with respect to the 
Medicare Second Payer Act (MSPA) will 
fundamentally change the way attorneys 
practice in litigation involving the person-
al injury of a Medicare beneficiary.  The 
old model of waiting until settlement to 
address “settlement issues,” such as medi-
cal liens, etc., must now be replaced with 
a pattern of proactive behavior by attor-
neys.  The MSPA has truly created a new 
paradigm for counsel in handling and set-
tling cases involving Medicare beneficia-
ries.  

When a Medicare beneficiary is in-
jured by anoth-
er’s actions and 
as a result incurs 
medical expenses 
paid by Medicare, 
a “super lien” 
arises in favor of 
Medicare.  Later, 
when the matter 
is in litigation, the 
Medicare lien be-
comes a serious 
issue that the par-
ties must address 
or they can be subject to a recovery ac-
tion by Medicare that may include double 
damages ( i.e. twice the amount of the 
medical expense lien) and attorney fees.  
Recent changes in the MSPA have made 
it a much greater risk not only to ignore 
the Medicare lien, but also to continue to 
address the liens as litigators traditionally 
have done for years.

The following illustrates this new par-
adigm for handling cases with Medicare 
beneficiaries:

A thoughtful perusal should cause 
litigators some anxiety, or better yet, it 
should prompt counsel to begin to pro-
actively take steps to properly address 
Medicare issues prior to the settlement of 
such cases.  
Settling cases with Medicare  
beneficiaries: A new paradigm
A. Settlement Strategies

Cases with Medicare beneficiaries 
must be handled differently than other 
cases, and this is most true when settling.  
Litigators must recognize that they cannot 
contract around Medicare reimbursement 
obligations, as was often done in the past.  
Counsel must also realize that if there is a 
settlement, Medicare will assume that the 
settling party is 100% responsible for all 
the Medicare payments, unless there is a 
court order stating differently.  Medicare 
does not recognize and is not bound by al-
locations of fault or damages entered into 
by the parties as a matter of settlement 
documentation.  Such allocations will be 
recognized only where there is a court 
order on the merits.  Medicare does not 
take into account whether the defendant 
disputes liability,  or that the claimant has 
a preexisting condition.   

In settling a case involving the Medi-
care beneficiary, there are essentially four 
options:
1. Put Medicare as a joint payee on the 
settlement check;
2. Hold the settlement proceeds until the 
final demand letter from Medicare, then 
issue separate checks to the plaintiff and 
Medicare;
3. Settle for “new money” with the plain-
tiff and have the primary plan directly re-
imburse Medicare;
4. Go to trial or arbitration and get a court-
ordered or jury-determined allocation of 
past and future medical expenses. 

Option 1:  Putting Medicare as 
a joint payee on the settlement 
check

With this option, Medicare is made 
the joint payee on the lump sum settle-
ment check, placing the burden on the 
plaintiff and Medicare to have the proper 
amount deducted from the settlement be-
fore proceeds are released to the plaintiff.  
This option offers great protection to the 
defendant.  In addition, for the defendant, 
this is a potentially easy and quick solu-
tion to the problem of Medicare’s condi-
tional payments.  On the other hand, there 
is a risk that the settlement check can be-
come stale if it is not quickly endorsed by 
the parties.  Counsel must recognize that 
Medicare will demand to be the last signa-
tory on the settlement check.  Addition-
ally, the plaintiff will not have access to 
the money for weeks or even potentially 
months during the process of endors-
ing the check and releasing funds.  Also,  
plaintiff’s counsel may not agree to this 
and the court may not uphold this prac-
tice.  Finally, if the payee fails to endorse 
the settlement check in a timely fashion, 
the deadline to reimburse Medicare may 
pass, causing a potential for enforcement 
action and double damages to Medicare.  

J. Kevin West

Old Way New Way
Wait until mediation to worry about settle-
ment details.

Settlement issues must be addressed 
early in the case, before mediation.

The court is not involved in settlement 
matters.

Court involvement may be needed in or-
der to approve settlement allocations.

Responsibility for medical liens is con-
tractually placed on plaintiff and plaintiff’s 
counsel.

Counsel cannot contract around Medicare 
reimbursement obligations and resolution 
of Medicare liens.

Settlements close immediately. Settlements may be left open for months.
Little cooperation is needed with plain-
tiff’s counsel regarding most settlement 
issues.

Cooperation is needed among counsel or 
settlements may unravel.

Defense counsel could let plaintiff/plain-
tiff’s counsel worry about medical liens.

All counsel must be vigilant to ensure sat-
isfaction of Medicare liens.

Little risk of double indemnity for insureds 
and insurers.

A significant risk of double indemnity ex-
ists as to insurers and their insureds un-
less claims are resolved appropriately.
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Option 2:  Holding the settlement 
proceeds until the final demand 
letter from Medicare, then issuing 
separate checks to the plaintiff and 
Medicare 

With this option, the defendant holds 
all the settlement proceeds until it receives 
a final demand from Medicare and then is-
sues separate checks — one for the medi-
cal expenses to Medicare and one for the 
difference to the plaintiff.  The advantage 
of this option is that it will give plaintiff 
quicker access to settlement money.  Fur-
ther, it will ensure accurate and reason-
ably certain full payment of Medicare ob-
ligations.  In proceeding with this option, 
counsel should consider a “hold-back” of 
some funds to avoid uncertainties as to the 
final lien amount.  On the con side, this op-
tion may place the defendant and its coun-
sel in the role of bailee of the settlement 
funds.   This could cause defense counsel 
to become a target (as a  “primary payee”) 
for any recovery action by Medicare.  Fi-
nally, the ultimate conditional payment 
amount may be different than expected, 
causing a dispute as to who, defendant or 
plaintiff, is responsible for the difference.  
Option 3:  Settling for “new mon-
ey” with the plaintiff and having 
the primary plan directly reimburse 
Medicare

Under this option, the defendant set-
tles for “new money” with the plaintiff 
and agrees to pay all Medicare claims 
directly to Medicare.  New money means 
that what is paid to the claimant is over 
and above whatever the Medicare lien 
may be. This option is used primarily in 
cases with unrepresented claimants; it is 
generally not appropriate for claimants 
who have counsel.  For example, in a case 
involving minor injuries with a pro se 
claimant, counsel may be aware that the 
claims by Medicare are small in size, e.g., 
less than $5,000.  Assuming the claimant 
agrees, a settlement amount can be paid 
directly to the claimant, with the defen-
dant and its insurer agreeing to satisfy 
whatever amount of the medical lien held 
by Medicare.  In a situation with minor in-
juries, the exposure here can generally be 
quantified and controlled.  
Option 4: Going to trial or arbitra-
tion and getting a court-ordered or 
jury-determined allocation of past 
and future medical expenses  

In this option, the case goes to trial or 
arbitration, and the court or jury allocates 
past and future medical expenses.  The 
advantage of this option is finality and 
certainty as to the amounts of the medical 
expenses.  Medicare is bound by the court 
or jury’s allocation of fault and damages.  

The disadvantage of this approach is that 
it requires ultimate completion of the liti-
gation process.  
B. Settlement Documentation:  
Best Practices

The planning and preparation by 
counsel for settlement and mediation 
should begin well before the event itself.  
In addition, the actual documentation of 
the settlement is critical.  The settlement 
documents should:
1. Clearly spell out who will reimburse 
Medicare, how reimbursement will be 
done, and when;  
2. Include a waiver of the plaintiff’s pri-
vate cause of action under the MSPA;   
3. Spell out who, if anyone, will contest 
(through the administrative appeals pro-
cess) relatedness issues in the final settle-
ment demand;  
4. Carefully identify the injuries (by 
ICD-9 code if possible) and should avoid 
“kitchen sink” language; 
5. Disclose the plaintiff’s rights of waiv-
er, compromise appeal. and procurement 
costs and the disposition of such;
6. Include a cooperation clause requiring 
the plaintiff to provide post-settlement 
updates and documentation showing sat-
isfaction of Medicare reimbursement ob-
ligations;
7. State that liability is disputed and that 
all benefits are exhausted under the liabil-
ity insurance plan or policy;  
8. Specify who gets any “salvage,” i.e. if 
there is an unexpected shortfall or overage 
as to the Medicare expenses;
9. Include a waiver of any violation of 
state unfair claims settlement practices 
laws (i.e. regarding timeliness of settle-
ment payments);  
10. Include as attachments any set-aside 
documentation, spreadsheets or analyses, 
and any court-determined allocations as to 
damages or fault;
11. State that the parties have taken into 
account Medicare’s interests and that they 
do not intend to shift responsibility to 
Medicare; and
12. Include the age-old indemnification 
clause stating that if plaintiff fails to reim-
burse Medicare that plaintiff will be liable 
for any monies that must be paid by the 
defendant.  

Additionally, if appropriate, coun-
sel should consider using a procedure 
akin to a minor’s compromise or special 
needs trust hearing to get approval for any 
“Medicare Set Aside” (MSA). An MSA 
is a means of designating or setting aside 
settlement monies to pay for future medi-

cal expenses that are expected to be paid 
by Medicare. The MSPA requires that the 
parties consider Medicare’s interests not 
only as to past medical expenses, but also 
those to be incurred in the future.  Deter-
mining how much must be designated for 
the MSA will generally require the as-
sistance of medical experts and life care 
planners.  
C. Miscellaneous Issues

It may be a wise practice to ask the 
court to include MSPA compliance is-
sues in litigation scheduling/management 
orders. In addition, settlement documen-
tation, and all supporting papers, should 
now be retained for a minimum of six 
years because the statute of limitations for 
Medicare recovery actions is either three 
or six years, depending on interpretation 
by the courts.  Litigation firms should 
check their document retention practices 
in order to prevent premature purging or 
destruction of files.  
Conclusion

Litigators should consider designat-
ing an attorney or committee within their 
firms to police MSPA issues, particularly 
settlements.  This designee should obtain 
a copy of the MSP Manual issued by The 
Centers for Medicare and Medicaid Ser-
vices and become thoroughly familiar 
with it.  Firms that fail to organize them-
selves in this manner could be subject to 
malpractice liability if a settlement goes 
awry or if the client is subjected to double 
liability or attorney fees.
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This growing enforcement trend leaves officers,  
directors, certain managers, administrators and even  
general counsel of hospitals and healthcare systems  

vulnerable to exclusion.

Hospitals and healthcare systems and 
their attorneys should take note of the re-
cent resurgence of the responsible corpo-
rate officer (RCO) doctrine.  Aptly referred 
to as the crime of doing nothing, the RCO 
doctrine is a strict-liability theory used 
by the government to bring misdemeanor 
charges against officers and directors who 
fail to prevent or correct a corporation’s 
misconduct.  Traditionally used in Federal 
Drug Administration (FDA) cases, pros-
ecutors have successfully expanded RCO 
doctrine-type liability to public welfare 
statutes, including The Sherman Antitrust 
Act, federal securities laws, and state and 
federal environmental laws.1  Notably, 
the Office of the Inspector General of the 
Health and Hu-
man Services De-
partment (OIG) 
has recently ap-
plied elements of 
the RCO doctrine 
to exclude certain 
individuals from 
participating in 
federal health-
care programs 
such as Medicare 
and Medicaid, 
meaning that no 
program payment may be made for any 
items or services furnished, ordered, or 
prescribed by these excluded individuals.2  
This growing enforcement trend leaves 
officers, directors, certain managers, ad-
ministrators and even general counsel of 
hospitals and healthcare systems vulnera-
ble to exclusion.  These individuals should 
stay well-informed of the risks associated 
with the RCO doctrine, and should adopt 
and enforce comprehensive compliance 
programs to help avoid potentially career-
ending exclusion.
 The history of the RCO Doctrine

The United States Supreme Court 
first analyzed the RCO doctrine in United 
States v. Dotterweich.3  In Dotterweich, 
the federal government prosecuted Buf-
falo Pharmacal Company, Inc., a whole-
saler of drugs, and Joseph Dotterweich, 
its president and general manager, for 
violations of the federal Food, Drug and 
Cosmetic Act (FDCA).4   Section 331(a) 
of the FDCA prohibits in pertinent part 
“[t]he introduction or delivery for intro-

duction into interstate commerce of any 
. . . drug . . . that is adulterated or mis-
branded.”  Section 333 goes on to make 
“any person” who violates Section 331(a) 
“guilty of a misdemeanor,” thus making 
Section 333 one of the few strict liability 
crimes under federal law.

The jury found Dotterweich guilty on 
three counts – two for shipping misbrand-

ed drugs in inter-
state commerce 
and one for ship-
ping an adulterat-
ed drug.  All three 
counts were based 
on a single ship-
ment for which 
Dotterweich had 
no personal con-
nection.  Nev-
ertheless, Dot-
terweich was “in 

general charge of the corporation’s busi-
ness and had given general instructions 
to its employees to fill orders received 
by physicians.”5   Notably, the jury found 
Buffalo not guilty on all charges.

On appeal, the Second Circuit Court 
of Appeals reversed Dotterweich’s con-
viction on the ground that the corpora-
tion was the only “person” subject to 
prosecution unless Buffalo was merely 
Dotterweich’s alter ego.6  The Supreme 
Court reversed, holding that the term “any 
person” may include any corporate offi-
cer or employee standing in “responsible 
relation” to a condition or transaction 
forbidden by the FDCA.7  Moreover, the 
Supreme Court observed that the FDCA 
“dispenses with the conventional require-
ment for criminal conduct-awareness of 
some wrongdoing” and “[i]n the interest 
of the larger good . . . puts the burden of 
action at hazard upon a person otherwise 
innocent but standing in responsible rela-
tion to a public danger.”8

Over thirty years later, in United States 
v. Park,9 the Supreme Court reaffirmed 

Dotterweich and upheld an executive’s 
conviction under the FDCA.  In that case, 
the federal government prosecuted Acme 
Markets, Inc., a national retail food chain, 
and John Park, its president and chief ex-
ecutive officer, for shipping adulterated 
food (i.e., contaminated by rodents) in in-
terstate commerce.  The Food and Drug 
Administration (FDA) had repeatedly no-
tified Acme of insanitary conditions in its 
warehouses, and Park, personally, had re-
ceived notice of a failed violation in 1970.  
Acme pleaded guilty but Park pleaded not 
guilty.

During the trial, the government intro-
duced Acme’s bylaws, which prescribed 
the duties of the CEO.10  The government 
also called Acme’s vice president to tes-
tify that Park delegated “normal operating 
duties” such as “sanitation,” but ultimate-
ly retained “certain things, which are the 
big, broad, principles of the operation of 
the company” and had “the responsibility 
of seeing that they all worked together.”11  
On cross-examination, Park conceded that 
providing sanitary conditions for food of-
fered for public sale fell under the ambit 
of his responsibilities for “the entire op-
eration of the company.”12  The trial court 
instructed the jury that in order to find 
Park guilty, Park was required to have 
a responsible relation to the adulterated 
food, even if he did not consciously do 
wrong.  The jury found Park guilty on all 
counts and he was subsequently sentenced 
to a fine of $50 on each count.

The Fourth Circuit Court of Appeals 
reversed Park’s conviction, reasoning that 
the trial court’s instruction left the jury 
with the erroneous impression that Park 
could be found guilty in the absence of 
“wrongful action” on his part, and that 
proof of this element was required by due 
process.13  The Fourth Circuit directed 
that on retrial the jury be instructed as to 
“wrongful action,” which might be “gross 
negligence and inattention to discharging 
. . . corporate duties and obligations or any 

Thomas Mortell Michelle Gustavson
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Even more troubling is that Howard Udell, one of the three 
executives, is Purdue’s former general counsel, making 
him the first known general counsel to be de debarred 

under the RCO doctrine.21  

of a host of other acts of commission or 
omission which would ‘cause’ the con-
tamination of food.”14

The United States Supreme Court 
disagreed and upheld the trial court’s in-
struction.  The Supreme Court noted that 
“Dotterweich and the cases which have 
followed reveal that in providing sanctions 
which reach and touch the individuals 
who exercise the corporate mission. . . the 
[FDCA] imposes not only a positive duty 
to seek out and remedy violations when 
they occur but also, and primarily, a duty 
to implement measures that will insure 
that violations will not occur.”15

The resurgence of  
the RCO Doctrine

The resurgence of the RCO doctrine 
is evidenced by two recent high-profile 
cases.  First, in 2007, the federal Depart-
ment of Justice (DOJ) brought charges 
against Purdue Frederick Company, Inc. 
and three of its officers (the president and 
chief executive officer, chief legal officer, 
and former chief medical officer) for vio-
lations of the FDCA associated with the 
misbranding of OxyContin.  Purdue’s 
supervisors and employees fraudulently 
marketed the drug by falsely claiming 
that OxyContin was less addictive, less 
subject to abuse, and less likely to cause 
withdrawal symptoms than other pain 
medications.  There was neither the re-
search to support the off label marketing, 
nor had the FDA approved such claims.

The DOJ alleged that the three execu-
tives were responsible corporate officers 
at the time the misbranding occurred and, 
therefore, guilty of misdemeanors.  Nota-
bly, the executives were not charged with 
personal knowledge of the misbranding 
or with any personal intent to defraud.  
Purdue and the executives pled guilty and 
agreed to pay $634,515,475 in fines.  In 
their plea agreements, the three execu-
tives agreed to pay a total of $34,500,000 
to the Virginia Medicaid Fraud Unit’s 
Program Income Fund in exchange for no 
jail time.16

Almost immediately, the OIG used its 
permissive exclusion authority to debar 
the three Purdue executives from par-
ticipation in federal healthcare programs 
for 12 years, effectively excluding them 
from the health care industry all togeth-
er.  Under Section 1128(b) of the Social 
Security Act,17 the OIG has 16 bases for 
permissive exclusion, which include cer-
tain misdemeanor convictions.  Further, 
pursuant to the Balanced Budget Act of 
1997,18 the OIG is authorized to impose 
civil monetary penalties against health 

care providers or entities that employ or 
enter into contracts with excluded individ-
uals for the provision of services or items 
to federal program beneficiaries.  “Thus, 
a provider or entity that receives [f]ederal 
health care funding may only employ an 
excluded individual in limited situations,” 
such as where  the provider can pay the 
individual exclusively with private funds 
or from other non-federal funding sourc-
es, or where the services furnished by the 
excluded individual relate solely to non-
federal program beneficiaries.19

The three Purdue executives appealed 
their exclusions, arguing that the RCO 
doctrine misdemeanor convictions did not 
relate to fraud or the unlawful distribution 
of a controlled substance.   The United 
States District Court of the District of Co-
lumbia affirmed their exclusion,20 and an 
appeal before the United States Court of 
Appeals for the District of Columbia Cir-
cuit is currently pending.  The ban, if up-
held, will effectively end the executives’ 
careers.

Even more troubling is that How-
ard Udell, one of the three executives, is 
Purdue’s former general counsel, making 
him the first known general counsel to be 
de debarred under the RCO doctrine.21  
The Association of Corporate Counsel 
(“ACC”) filed an amicus brief in support 
of the executives’ appeal, arguing, among 
other things, the OIG’s exclusionary pow-
er as applied to general counsel “inappro-
priately shifts liability and punishment 
that the government cannot pin on the 
corporate entity to those who are obliged 
to provide legal counsel and advocate for 
their clients’ positions.”22  

In the second case filed in 2009, the 
DOJ brought charges against Synthes 
Inc., a medical device manufacturer, and 
four of its executives (the chief operat-
ing officer, former president of the Spine 
Division, former director of regulatory 
and clinical affairs of the Spine Division, 
and former vice president of operations) 
related to the unauthorized use of bone 
cements, Norian SRS and Norian XR, in 
spinal surgery clinical trials.23  The ce-

ments, which were produced by Norian, 
a wholly-owned subsidiary of Synthes, 
were injected into patients’ spines with-
out FDA approval.  Of the 200 patients 
operated on, three died.   The four ex-
ecutives each pled guilty to one misde-
meanor count of shipping adulterated 
and misbranded Norian XR in interstate 
commerce under the RCO doctrine.  They 
were each were sentenced to prison terms 
ranging from five to nine months and or-
dered to pay $100,000 in fines.  It is ex-
pected that the OIG will seek to exclude 
the four executives from participation in 
federal healthcare programs.

The OIG has also recently invoked 
its permissive exclusion authority against 
officers and managing employees in non-
FDCA cases.  In 2009, the OIG perma-
nently excluded Emmanuel Bernabe, the 
president and chairman of Pleasant Care 
Corporation, from further participation in 
federal healthcare programs following an 
investigation of allegations regarding sub-
standard care nursing homes managed by 
Pleasant Care.24  The ban stemmed from 
the OIG’s permissive authority to exclude 
an individual that fails to meet profes-
sional recognized standards of health care 
to be furnished to patients.25  In a press 
release, Inspector General Daniel Levin-
son stated: “It is critical that boards and 
management make compliance with pro-
fessionally recognized standards of care 
a priority at all levels of their organiza-
tions.”26

In addition, the OIG has made ef-
forts to ban executives of pharmaceutical 
companies.  In 2010, Marc Hermelin, the 
former chief executive officer and sub-
stantial owner of KV Pharmaceutical, 
was banned from participating in federal 
healthcare programs after a KV subsid-
iary pled guilty to two counts of criminal 
fraud for failing to report to the FDA that 
it was making oversize tablets that could 
be harmful to patients.27  And although in 
2011 the OIG sought to exclude Howard 
Solomon, chairman of Forest Laborato-
ries, the agency elected to drop the action 
later that year.28
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According to the Inspector General, a board’s 
“commitment to and promotion of ongoing  
[compliance] efforts greatly enhances their  

opportunity for success.”44 

OIG guidance 
On October 20, 2010, the OIG re-

leased guidance regarding what factors it 
will consider when determining whether 
to implement its permissive exclusionary 
authority.29  Individuals with an owner-
ship or controlling interest in a sanctioned 
entity may be excluded if they knew or 
should have known of the conduct that led 
to sanctions, whereas officers and manag-
ing employees, which includes a general 
manager, business manager, administra-
tor or director,30 may be excluded based 
solely on their position within the entity.31  
Thus, there is no knowledge element with 
respect to officers and managing employ-
ees.  

Although the OIG has announced that 
it does not intend to exclude all officers 
and managing employees, the agency 
will operate with a presumption in favor 
of exclusion when there is evidence that 
the officer or managing employee knew or 
should have known of the conduct.32  The 
presumption may be overcome if the OIG 
finds significant factors that weigh against 
exclusion.33

In the absence of evidence that the in-
dividual knew or should have known of 
the conduct, the OIG will consider the fol-
lowing factors:
•	 Circumstances of the misconduct and 

seriousness of the offense;
•	 Individual’s role in the sanctioned en-

tity;
•	 Individual’s actions in response to the 

misconduct; and
•	 Information about the entity.34  

In regards to the second factor, the 
OIG will focus on (i) the individual’s po-
sition during the time of the misconduct, 
(ii) the individual’s degree of managerial 
control or authority in the position, (iii) 
the relation of the individual’s position 
to the misconduct, and (iv) whether the 
conduct occurred within the individual’s 
chain of command.  For the third factor, 
the OIG will consider (i) whether the in-
dividual took steps to stop the underly-
ing misconduct or mitigate the ill effects 
of the misconduct, (ii) whether such ac-
tions took place before the individual 
had reason to know of an investigation, 
(iii) whether the individual disclosed the 
misconduct to the appropriate federal or 
state authorities, and (iv) whether the in-
dividual cooperated with investigators 
and prosecutors and responded in a timely 
manner to lawful requests for documents 
and evidence.35  If the individual can dem-
onstrate that it was impossible to prevent 

the misconduct or that the individual ex-
ercised extraordinary care but still could 
not prevent the misconduct, the OIG may 
weigh this evidence against exclusion.36

Defense to the RCO Doctrine
The only defense to the RCO doctrine 

is objective impossibility.  In Park, the 
Supreme Court indicated that a defendant 
can present evidence that he was “‘power-
less to prevent or correct the violation.”37  
In cases after Park, defendants have ar-
gued that despite having exercised “ex-
traordinary care,” it was impossible for 
them to prevent the violations.38  As set 
forth above, the OIG similarly recognizes 
the impossibility defense in exclusion ac-
tions.  It should be noted, however, that 
courts have been hostile to delegation ar-
guments made by executives in support of 
the impossibility defense.39

Because the impossibility defense of-
fers scarce protection, commentators sug-
gest that the best defense against RCO 
liability is implementing a comprehen-
sive compliance program.40  According to 
compliance guidance from the OIG, at a 
minimum, an effective compliance pro-
gram should include the following seven 
elements:   
•	 The development and distribution of 

written standards of conduct, as well 
as written policies and procedures that 
promote the entity’s commitment to 
compliance; 

•	 The designation of a chief compliance 
officer and compliance committee 
charged with the responsibility of op-
erating and monitoring the compliance 
program; 

•	 The development and implementation 
of regular, effective education and 
training for all pertinent employees; 

•	 The maintenance of a hotline or other 
process to receive complaints, and 
the adoption of procedures to protect 
the anonymity of complainants and 
whistleblowers from retaliation; 

•	 The development of a system to re-
spond to allegations of improper/il-

legal activities and the enforcement of 
appropriate disciplinary action against 
employees who have violated internal 
policies, statutes, regulations or other 
requirements of federal health care 
programs; 

•	 Regular audits or evaluations to moni-
tor compliance; and 

•	 Investigation and remediation of com-
pliance issues.41  
In fact, Inspector General Daniel Le-

vison recently recommended that every 
hospital have an effective compliance 
program, which “promote[s] the preven-
tion, detection and resolution of actions 
that do not conform to federal and state 
law.”42  The Inspector General has made 
it clear that a successful compliance plan 
“establishes a culture of ethical and le-
gal standards of behavior” and that the 
OIG expects hospital and hospital system 
boards to take “active roles” in areas such 
as compliance.43  According to the Inspec-
tor General, a board’s “commitment to 
and promotion of ongoing [compliance] 
efforts greatly enhances their opportunity 
for success.”44 

Given the heightened risk of RCO 
doctrine prosecutions, insurance providers 
have recently unveiled policies to cover 
the costs associated with RCO investiga-
tions and related enforcement actions and 
administrative debarment/exclusion pro-
ceedings.45  Executives can even recover 
a portion of their annual salary under the 
policy.46  However, rather than relying on 
insurance policies, the best line of defense 
for executives is corporate compliance.
Conclusion

Although the OIG has not yet aggres-
sively applied its permissive exclusion au-
thority to hospitals and health systems, the 
agency’s recent exclusion efforts subject 
officers, managing employees and general 
counsel of hospitals and health systems to 
RCO-type exposure.47  As such, these in-
dividuals should stay educated about the 
risks associated with the RCO doctrine 
and, as explained above, implement effec-
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tive compliance programs to deter liabil-
ity.  The risks are too great to overlook the 
importance of compliance.  Attorneys for 
hospitals and health systems will certainly 
find no measure of added comfort in the 
knowledge that the OIG has yet another 
enforcement tool that it appears willing to 
utilize.    
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Court information

Idaho Supreme Court 
Oral Argument for June 2012

Monday, June 4, 2012 - BOISE  
8:50 a.m. State v. Daniel Ryan Straub .............. #38139-2010

10:00 a.m. Idaho State Bar v. Clark .................. #38792-2011

11:10 a.m. IDHW v. McCormick ...................... #38694-2011

Wednesday, June 6, 2012 - BOISE  
10:00 a.m. Joseph A. Gerdon v. Joshua R. Rydalch ................
........................................................................... #38419-2011

11:10 a.m. Ron Markin v. Thomas Wolff Grohmann  
........................................................................... #37981-2010

Friday, June 8, 2012 - BOISE  
8:50 a.m. Tapadeera, LLC v. Jay F. Knowlton .. #38498-2011

10:00 a.m. Idaho Transportation Board v. HI Boise, LLC ......
........................................................................... #38344-2010

11:10 a.m. Security Financial Fund, LLC v. Thomason .........
........................................................................... #37203-2009

Monday, June 11, 2012 – BOISE 
8:50 a.m. Peterson v. Peterson (EXPEDITED) . #39178-2011

10:00 a.m. Farm Bureau Mutual Insurance v. Eisenman .........
........................................................................... #38703-2011

11:10 a.m. Alma A. Elias-Cruz v. Idaho Dept. of 
Transportation (EXPEDITED) .......................... #39425-2011

Wednesday, June 13, 2012 – BOISE 
8:50 a.m. Mickelsen Construction v. Horrocks . #38634-2011

10:00 a.m. Clair v. Clair (EXPEDITED) ........... #39188-2011

11:10 a.m. A&B Irrigation District v. Idaho Ground Water 
Appropriators  ............................. #38191/38192/38193-2010

OFFICIAL NOTICE 
COURT OF APPEALS OF IDAHO

Chief Judge
David W. Gratton 

Judges
Karen L. Lansing  

Sergio A. Gutierrez
John M. Melanson

Regular Fall Terms for 2012

Boise ................................................. August 9, 16, 21 and 23
Boise ......................................... September 11, 13, 18 and 20
Eastern Idaho .......................... October 15, 16, 17, 18 and 19
Boise (as needed) ...................................... October 23 and 25
Boise ............................................... November 13, 15 and 20
Boise ...................................................... December 11 and 13

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2012 Fall Terms 
of the Court of Appeals of the State of Idaho,  and should be 
preserved. A formal notice of the setting of oral argument in 
each case will be sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for June 2012

Tuesday, June 5, 2012 – BOISE    
 9:00 a.m. State v. Curry ................................... #38127-2010

10:30 a.m. State v. Caldwell ............................. #38515-2011

1:30 p.m. Kugler v. Nelson ............................... #39060-2011

Thursday, June 7, 2012 – BOISE    
9:00 a.m. State v. Valero ................................... #38923-2011

10:30 a.m. Murphy v. State ............................... #37254-2010

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Roger S. Burdick  

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

Regular Fall Terms for 2012
Boise .................................................... August 20, 22, and 24
Twin Falls ................................................... August 28 and 29
Boise ................................................................. September 17
Coeur d’Alene, Moscow, and Lewiston ..................................
........................................................ September 19, 20, and 21
Boise ................................................................. September 28
Boise .................................................... November 1, 2, and 5
Rexburg (Brigham Young University - Idaho) ........................
............................................................................. November 8
Pocatello (Idaho State University) ..................... November 9
Boise ........................................ December 3, 5, 7, 10, and 12

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2012 Fall 
Terms of the Supreme Court of the State of Idaho, and should 
be preserved. A formal notice of the setting of oral argument 
in each case will be sent to counsel prior to each term.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 4/1/12 )

CIvIL APPEALS

Attorney fees and costs
1. Whether the district court abused its 
discretion in finding Martin is entitled to 
attorney fees pursuant to I.C. § 12-117.

Martin v. Smith
S.C. No. 36055
Supreme Court

2. Did the district court err in denying the 
Ferrells an award of attorney fees pursu-
ant to I.C. § 41-1839?
Ferrell v. United Financial Casualty Co.

S.C. No. 39221
Supreme Court

Evidence
1. Whether the trial court erred in allow-
ing Roberts to introduce expert opinion 
testimony from an accident reconstruc-
tionist and biochemical engineer when 
the disclosures were untimely and insuf-
ficient.

Hansen v. Roberts
S.Ct. No. 38904
Supreme Court

Post-conviction relief
1. Did the court err in finding Anderson’s 
successive petition was procedurally 
barred and that he had failed to present 
a sufficient reason to allow a successive 
petition?

Anderson v. State
S.C. No. 37147

Court of Appeals

2. Did the court err in summarily dismiss-
ing Allsop’s petition for post-conviction 
relief?

Allsop v. State
S.C. No. 38812

Court of Appeals

3. Did the district court err in summarily 
dismissing Melton’s second successive 
petition for post-conviction relief?

Melton v. State
S.C. No. 38992

Court of Appeals

4. Did the court err in summarily dismiss-
ing Heredia-Juarez’s petition for post-con-
viction relief, in which he alleged claims 
of ineffective assistance of counsel?

Heredia-Juarez v. State
S.C. No. 38543

Court of Appeals

5. Did the court err in denying Gerardo’s 
petition for post-conviction relief, in 
which he alleged claims of ineffective as-
sistance of trial and appellate counsel?

Gerardo v. State
S.C. No. 38592

Court of Appeals

6. Did the court err in denying Cobler’s 
petition for post-conviction relief?

Cobler v. State
S.C. No. 38625

Court of Appeals

7. Did the court err in summarily dismiss-
ing Block’s petition for post-conviction 
relief as untimely?

Block v. State
S.Ct. No. 38962

Court of Appeals

8. Did Moore present a viable prima facie 
claim for post-conviction relief such that 
he was entitled to an evidentiary hearing?

Moore v. State
S.Ct. No. 38591

Court of Appeals

9. Did the court err in denying Gosch’s 
petition for post-conviction relief entered 
after an evidentiary hearing?

Gosch v. State
S.Ct. No. 38791

Court of Appeals

Procedure
1. Whether an exercise of personal juris-
diction over defendant Greger, a resident 
of the Federal Republic of Germany, 
would violate due process.

Muttscheller v. Greger
S.Ct. No. 38025
Supreme Court

Substantive law
1. Whether I.C. § 58-310A conflicts with 
the requirement in Article IX, Section 8 
of the Idaho Constitution that school trust 
lands be subject to disposal at public auc-
tion and therefore is unconstitutional in its 
entirety.

Wasden v. 
 Idaho Board of Land Commissioners

S.C. No. 39084
Supreme Court

2. Did the court err in dismissing Mat-
thews’ complaint for failure to comply 
with the statute of limitation, I.C. § 5-219?

Matthews v. Van Idour
S.C. No. 39665

Court of Appeals

Summary judgment
1. Did the court err in granting summary 
judgment in favor of Boise Mode, LLC, 
on all claims in its verified complaint?

Boise Mode, LLC v. Donahoe Pace & 
Partners, LTD

S.Ct. No. 39229
Supreme Court

CRIMINAL APPEALS
Due process
1. Did the court abuse its discretion in 
denying DeWitt’s motion to continue the 
trial so he could retain new counsel that 
was made on the first day of trial?

State v. DeWitt
S.C. No. 38556

Court of Appeals

1. Was Risdon’s statutory right to speedy 
trial denied when the trial was extended 
beyond the six month time frame due to 
the unavailability of a witness?

State v. Risdon
S.C. No. 39095

Court of Appeals

Evidence
1. Was there substantial, competent evi-
dence presented at trial to support the jury 
finding of guilt on the charge of grand 
theft?

State v. Maxwell
S.C. No. 34662

Court of Appeals

2. Did the court err in admitting expert 
testimony regarding the dynamics of why 
domestic violence victims recant and min-
imize?

State v. Guel 
S.C. No. 38149

Court of Appeals

3. Did the court err in denying Ramsey’s 
motion to sever the counts related to vic-
tim LN from the counts related to victim 
SP?

State v. Ramsey
S.C. No. 38228

Court of Appeals

4. Did the court abuse its discretion by 
admitting into evidence portions of a re-
corded conversation between Phillips and 
a confidential informant, regarding a fu-
ture sale of methamphetamine?

State v. Phillips
S.C. No. 38614

Court of Appeals
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5. Did the court err in finding that Herren 
violated a no contact order when he did 
not touch or communicate with the other 
person?

State v. Herren
S.Ct. No. 38783

Court of Appeals

Instructions
1. Did the court err in refusing Barton’s 
requested instruction on the defense of 
entrapment?

State v. Barton
S.C. No. 38405
Supreme Court

2. Did the court err by directing the jury 
to re-read the instructions in response to a 
question by the jury?

State v. Crawford
S.C. No. 38587

Court of Appeals

Pleas
1. Did the court abuse its discretion in 
denying Crist’s pre-sentencing motion to 
withdraw her Alford plea?

State v. Crist
S.C. No. 38205

Court of Appeals

Search and seizure – suppression of 
evidence
1. Did the court err when it denied Ligon-
Bruno’s motion to suppress evidence dis-
covered under three warrantless searches 
of his apartment?

State v. Ligon-Bruno
S.Ct. No. 38691

Court of Appeals

2. Did the court err when it denied Whit-
man’s motion to suppress evidence found 
during a warrantless search of his vehicle?

State v. Whitman
S.Ct. No. 38446

Court of Appeals

Sentence review
1. Did the court abuse its discretion by 
failing to strike the entire presentence re-
port when it contained inappropriate con-
jecture and speculation?

State v. Cox
S.C. No. 39040

Court of Appeals

2. Did the court err when it admitted the 
victim impact statement?

State v. Grant
S.C. No. 38325/38326/38327

Supreme Court

Substantive law
1. Did the court lack jurisdiction over 
the subject matter of the charge of sexual 
abuse of a minor because the law and facts 
alleged in count I failed to allege a valid 
charge under the version of the statute that 
applied to Olin’s case?

State v. Olin
S.C. No. 38056

Court of Appeals

2. Did the court abuse its discretion in de-
nying Park’s motion to seal his underlying 
criminal case filed pursuant to I.C.A.R. 32 
because the district court failed to recog-
nize that it had the actual discretion to do 
so?

Park v. State
S.Ct. No. 38672/38784

Court of Appeals
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Martelle, Bratton & Associates, P.A. is an innovative law firm serving clients on matters  
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highlighTs oF The 2012 rule amendmenTs  
Catherine Derden
Staff Attorney and Reporter
Idaho Supreme Court Rules 
Advisory Committees 

  

This new rule allows allows an attorney to appear  
to provide pro bono assistance to an otherwise  

pro se party in one or more individual  
proceedings in an action.  

Idaho Courts

hIghlIghts of the 2011 rule amendments 

Supreme court rules advisory 
committees

The following is a list of rule amend-
ments that will go into effect on July 1, 
2012, unless otherwise indicated.  The 
orders amending these rules can be found 
on the Internet on the Idaho Judiciary’s 
home page at http://www.isc.idaho.gov/
rulesamd.htm.  
Idaho rules of civil procedure 

The Civil Rules Advisory Committee 
is chaired by Justice Warren Jones.  

Rule 4(b).  Summons - Form. The 
form of summons has been amended to 
include the address and phone number of 
the district court clerk’s office where an 
answer is to be filed.

Rule 6(c)(6).  Child Support Guide-
lines.  The Child Support Guidelines 
Committee is chaired by Judge David 
Day.  Several minor errors identified in 
the tax tables have been corrected.  In ad-
dition an amendment clarifies adjustments 
to basic child support related to health in-
surance premiums and uncovered medical 
expenses. 

Rule 11(b)(5).  Limited Pro Bono Ap-
pearance.  This 
new rule took ef-
fect on January 1, 
2012, and allows 
an attorney to ap-
pear to provide 
pro bono assis-
tance to an other-
wise pro se party 
in one or more in-
dividual proceed-
ings in an action.  
The attorney must 
file and serve a 
notice of limited appearance on the op-
posing party and has no authority to act 
on any matter not specified in the notice.  
Upon conclusion of the matters specified 
in the notice, the attorney shall file a no-
tice of completion with the court, which 
terminates the attorney’s role without the 
necessity of leave of the court.  The pur-
pose of the rule is to make it easier for at-
torneys to do pro bono work by allowing 

them to assist with one dispositive motion 
or one aspect of a case without then being 
obligated on the entire case. 

Rule 16(j).  Child Custody Mediation.   
This amendment and the amendment to 
Rule 16(l) were recommended by the 
Children and Families in the Court Com-
mittee chaired by Judge Russell Com-
stock.  The training requirements prior to 
placement on the child custody mediation 
roster have been amended by deleting 
the restriction regarding on-line training 
courses and adding a requirement that 
the initial training be acquired through a 
single training course.  The amendment 
also clarifies who may participate in the 
mediation.

Rule 16(k).  Mediation of civil law-
suits.  Currently this rule requires media-
tors to have twenty hours of additional 
training every two years but there is no re-
quirement that the training be in the area 
of mediation; therefore, any approved 
CLE course meets the requirement. The 
new requirement is that mediators obtain 
five hours of additional training on me-
diation every three years, and this could 
certainly be part of the mediator’s thirty 
hours of continuing legal education re-
quired for the Idaho State Bar.  In addi-
tion, the sponsoring organizations listed 
have been greatly expanded.  The require-
ment that continuing education for media-
tors include at least five (5) hours of train-
ing in mediation takes effect for renewals 
due on or after July 1, 2013. 

Rule 16(l).  Parenting Coordinators.  
The provision which prohibits a parenting 
coordinator from charging a retainer has 
been deleted consistent with the statutory 
amendment to I.C. § 32-717(D) that goes 
into effect July 1, 2012.  The rule provides 
that any disputes regarding fees are sub-

ject to review by the court.  It also further 
clarifies who is entitled to receive a copy 
of any report prepared by a parenting co-
ordinator.

Rule 40(d)(1). Disqualification with-
out cause.  A new exception has been 
added to the right to disqualification with-
out cause for a judge hearing petitions to 
modify child custody orders or child sup-
port orders entered by that same judge in 
an earlier proceeding. Rule 60(c) on pro-
ceedings to modify child custody or child 
support orders provides that these motions 
shall be served and adjudicated in sub-
stantially the same manner as an original 
proceeding.  The amendment clarifies that 
it is not a new proceeding for purposes of 
disqualification without cause.  The same 
judge who entered the original decree or 
support order should preside over any 
modification.  

In addition, a new provision on mis-
use of disqualification without cause has 
been added.  This same provision is in the 
corresponding Criminal Rule so the rules 
will now read the same.  If it appears that 
an attorney or law firm is using disquali-
fications without cause to hinder, delay or 
obstruct justice, or with such frequency as 
to impede the administration of justice, 
the Trial Court Administrator shall notify 
the Administrative Director of the Courts 
and request a review of the possible mis-
use of disqualifications without cause and 
possible remedial measures as set out in 
the rule.  

Rule 45(b)(2).  Subpoenas.  The rule 
currently provides that the party serving 
a subpoena to command a person who is 
not a party to produce or to permit inspec-
tion and copying of documents or prem-
ises must serve a copy of the subpoena 
on the opposing party at least seven (7) 

Catherine Derden
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The amendments also make it clear that  
the mediator privilege is governed by  

Idaho Rule of Evidence 507.  

days prior to service on the third party.  
The purpose of the seven day provision 
is to allow counsel for the opposing party 
a chance to review and object.  However, 
the rule provides that the subpoena may be 
served on the non-party “at any time after 
commencement of the action”, and Rule 
3(a) provides that an action “commenc-
es” once the complaint is filed.  Thus, a 
plaintiff can serve a subpoena before even 
serving the complaint since the complaint 
only has to be “filed” and the action is 
deemed to have commenced.  The prob-
lem is that the summons and complaint 
rarely get to defense counsel within seven 
days and thus the chance for a meaning-
ful review and objection by counsel is still 
lost.  The amendment strikes “after com-
mencement of the action” and substitutes 
“after all parties have either appeared or 
have been defaulted, unless otherwise or-
dered”. The party serving the subpoena 
still must serve a copy of the subpoena 
on the opposing party at least seven (7) 
days prior to service on the third party, but 
additional language has been added that 
states “unless otherwise specified by the 
court”.  

Rule 45(e)(2).  Service of subpoena. 
New language has been added to this rule 
to allow service of a subpoena on a party 
to a legal action for attendance at a trial 
or hearing to be made by service on that 
party’s attorney.  

 Rule 60(c).  Proceedings to modify 
child custody or child support orders.  
This rule has been amended to clarify 
that a proceeding to modify child custody 
or support shall not be deemed the com-
mencement of an action for purposes of 
venue under I.C. § 5-404. 

Filing Fee Schedule.  Some of the fil-
ing fees have been raised $8.00 due to the 
statutory increase in fees collected for the 
district judge’s retirement fund.  In addi-
tion, the schedule now has a distinction 
for divorces with minor children and di-
vorces without minor children.  The same 
distinctions have been added to motions to 
modify a decree.  Cases involving minor 
children will be exempt from disclosure 
beginning July 1, 2012, and the separate 
filing fee categories will help the clerks 
identify these cases. 
Idaho criminal rules 

The Criminal Rules Advisory Com-
mittee is chaired by Justice Daniel Eis-
mann.  The Criminal Mediation Com-
mittee is chaired by Senior Judge Barry 
Wood.

Rule 6.6.  Indictment. Once a charge 
has been ignored by a grand jury, the pros-
ecutor may not file an information.  The 
amendment to this rule adds a new sub-
section, entitled “Return of no bill”, that 

requires the grand jury’s finding of no 
probable cause to be recorded and kept as 
part of the record of that proceeding. 

Rule 16.  Discovery and inspection.  
Two new subsections have been added 
regarding redacting personal information 
from responses to discovery.  The amend-
ment allows the prosecution to keep con-
tact information and personal identifying 
information for victims out of the hands 
of the defendant by redacting this infor-
mation so that only defense counsel has 
access to it.  The prosecutor must serve 
the redacted copy for the defendant and 
the unredacted copy for defense counsel 
at the same time.  The unredacted copy is 
to be printed on paper of a color clearly 
distinguishable from white. As for a pro 
se defendant, should the state choose to 
redact identifying information, it must 
then seek a protective order within seven 
days. The  same option of redaction is 
available to the defendant so that personal 
information of the defendant may be with-
held from the victim or witnesses.  Simi-
larly, if the defendant chooses to redact, 
then an unredacted copy must be provided 
to the prosecutor at the same time.  The 
rule does not mandate that personal infor-
mation must be redacted from discovery 
responses, but only sets out the procedure 
for doing so. 

Rule 18.1.  Mediation in criminal cas-
es.  Criminal cases may include numerous 
defendants, and the rule now clarifies that 
not all defendants have to join in the re-
quest or in the mediation.  Mediation may 
proceed with those participants that wish 
to join in the process.  The rule also em-
phasizes the need for the government at-
torney to have settlement authority.  The 
subsection on confidentiality has been 
shortened and provides an exception for 
the statutory duty to report child abuse, 
abandonment and neglect pursuant to I.C. 
§ 16-1605.   The amendments also make 
it clear that the mediator privilege is gov-
erned by Idaho Rule of Evidence 507.  
Subsection 8 of the rule was deleted as 
unnecessary.  

Rule 25(a).  Disqualification without 
cause. The amendment to this rule pro-

vides that a list of alternate judges may be 
provided for hearings other than trials.  

Rule 33(e).  Revocation of probation.  
The new language simply reiterates the 
law that a court shall not revoke probation 
unless there is an admission by the defen-
dant or a finding by the court, following a 
hearing, that the defendant willfully vio-
lated a condition of probation.

Rule 41(a).  Authority to issue war-
rant.  Many people conduct business or 
socialize via the Internet such that infor-
mation flows through and is stored on 
computer servers owned by service pro-
viders and housed outside Idaho.  Many 
large Internet based companies recognize 
the burdens of law enforcement and are 
cooperative and willing to send the infor-
mation but still want an official piece of 
paper giving them permission to release 
the information as a way of protecting 
themselves.  However, investigators in-
vestigating crimes, such as child sexual 
exploitation, are not able to get out of 
state search warrants for Internet com-
panies that do not have an actual physi-
cal location within the borders of Idaho 
because of the wording of I.C.R. 41(a).   
Thus, the rule has been amended to delete 
the requirement that the warrant be issued 
in the judicial district where the property 
or person is located.  The warrant must be 
sought in the county of proper venue, but 
the rule specifically states a warrant may 
be issued for property or persons outside 
the state.  While an Idaho law enforcement 
officer does not have authority to execute 
the warrant outside of Idaho, the amend-
ment allowing the issuance of the warrant 
still accomplishes the stated purpose as it 
allows the obtaining of records where the 
holder of those records is willing to bring 
them to the state.  It also allows prosecu-
tors to seek federal or sister-state warrants 
based on the Idaho finding of probable 
cause.   

Rule 43.  Presence of the defendant. 
This rule provides that further progress of 
a trial to and including the return of the 
verdict shall not be prevented when a de-
fendant, who is initially present, is volun-
tarily absent after the trial begins or has 
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been removed from court due to disrup-
tive behavior.  The amendment expands 
this provision so that it is not limited to 
trial but rather applies to any proceeding. 

Rule 54.1.  Appeals from magistrate 
court to district court.  The purpose of the 
amendment to this rule is to clarify that an 
order granting or denying a motion to set 
aside the forfeiture of bail or to exonerate 
bail may be appealed.
Idaho rules of evidence

The Evidence Rules Advisory Com-
mittee is chaired by Judge Karen Lansing. 

Rule 101. Title and Scope. The amend-
ment is a new subsection (d)(7).  The pur-
pose of the amendment is to clarify that 
the rules of evidence do apply to restitu-
tion hearings subject to the exception set 
out in I.C § 19-5304(6) that provides “the 
court may consider such hearsay as may 
be contained in the presentence report, 
victim impact statement or otherwise pro-
vided to the court.”   

Rule 507.  Mediator Privilege.  I.R.E. 
507(5)(b) creates a balancing test to deter-
mine whether mediation communications 
are admissible in felony or misdemeanor 
proceedings.  As written, the rule is in-
consistent with the express language in 
the criminal mediation rules, I.C.R 18.1 
and I.J.R. 12.1, that “except as provided 
in I.C. § 16-1605, mediation proceedings 
shall in all respects be confidential and not 
reported or recorded.”  The amendment 
makes I.R.E. 507 consistent with I.C.R. 
18.1 and I.J.R. 12.1.
Idaho infraction rules

The Misdemeanor/Infraction Rules 
Advisory Committee is chaired by Judge 
Michael Oths.

Changes have been made to the in-
fraction schedule to reflect the statutory 
amendment raising  POST fees by $5.00.   
Every infraction that includes a POST fee 
has been raised by $5.00.

One new infraction was added to the 
schedule and that is texting while driving.  
The fixed penalty is $25.00 and, with court 
costs, the total penalty will be $81.50.
Idaho juvenile rules  

The Child Protection Committee is 
chaired by Judge Bryan Murray. 

Rule 12.1.  Criminal Mediation. This 
rule mirrors Criminal Rule 18.1 and the 
same amendments were made.

Rules 35 and 36.  Guardian Ad Li-
tem  Programs. (CPA).    The court has 
amended Rules 35 and 36 to clarify that 
the information and records maintained 
by a Guardian ad litem and the Guardian 
Ad Litem Program in a Child Protection 
Act case are confidential and such infor-

mation remains confidential after a case 
has been dismissed or the GAL resigns or 
is removed.

Rule 39.   Shelter Care Hearing (CPA).  
Part (4) under subsection (l) on the bur-
den of proof at a shelter care hearing has 
been amended to delete subsection (4) as 
it creates confusion regarding the relevant 
burden of proof and could be interpreted 
as inconsistent with the standard provided 
under I.C. § 16-1615, which requires a 
“reasonable cause to believe”.

Rule 40.  Notice of Proceedings 
(CPA).    Subsection (b) now clarifies that 
when a youth over eight seeks to partici-
pate in a proceeding by way of a writing, 
the writing shall be filed with and consid-
ered by the court and copies provided to 
the Department of Health and Welfare, 
whether or not a party, and all parties to 
the case.
Idaho misdemeanor rules

By statute, there is a $5.00 increase in 
POST fees for misdemeanors.  In addition, 
the legislature added a new $10.00 fee to 
misdemeanors for VINE, the Victims In-
formation and Notification System.  Thus, 
all payable misdemeanors were raised by 
$15.00.  A few other misdemeanors were 
raised in a similar fashion so that they 
would not become payable. 
Idaho court administrative rules 

Rule 32.  Records of the Judicial De-
partment.  Rule 32 addresses access to 
court records, including records that are 
exempt from disclosure.  Guardianships 
and conservatorships have been added 
to the list of proceedings that are exempt 
from disclosure except as to certain inter-
ested persons specified in the rule.  While 
the majority of the record is exempt from 
disclosure, the rule does provide that cer-
tain records are still open.  The public 
may access the register of actions, let-
ters of guardianship or conservatorship, 
any order of the court regarding a bond 
by a conservator and the bond, as well as 
any order, decree or judgment dismissing, 
concluding or otherwise disposing of the 
case.  

In addition, subsection (j), request for 
records, has been amended to provide that 
the custodian of the record may request 
contact information as provided in I.C. § 
9-338(4) and that a request for public re-
cords and delivery of the public records 
may be made by electronic mail. 

Rule 32 has also been amended to add 
records in cases involving child custody, 
child support and paternity to the list of 
records that are exempt from disclosure.  
The purpose of the amendment is to ex-
empt from automatic disclosure the inti-
mate information regarding children that 
is frequently present in the records filed 

in these cases.   Such information can in-
clude the types of reports and allegations 
that are often seen in Child Protective Act 
and parental termination cases, in which 
the records are exempt from disclosure 
under the current provisions of I.C.A.R. 
32.  The register of actions (ROA) is still 
available to the public, as is any order, 
decree or judgment, though the order is 
subject to the redaction requirements 
of I.R.C.P. 3(c)(4), as far as certain per-
sonal identifying information.  Parities 
to the cases and their attorneys would of 
course still have access to the records in 
these cases under I.C.A.R. 32(c), and the 
rule specifies that it does not apply to of-
ficers and employees of the Department 
of Health and Welfare examining and 
copying these records in the exercise of 
their official duties.  Other persons with 
a legitimate interest in the information 
contained in these files may still file mo-
tions seeking access to the records under 
I.C.A.R. 32(i). 

Rule 43A.  Administrative Confer-
ence.   This new rule addresses the mem-
bership and role of the Administrative 
Conference.  The members of the Admin-
istrative Conference include the Chief 
Justice of the Supreme Court, the Chief 
Judge of the Court of Appeals, the Admin-
istrative District Judge of each judicial 
district, the Trial Court Administrators of 
each judicial district, the President of the 
District Judges’ Association, the current 
president, immediate past president, and 
President-Elect of the Magistrate Judges’ 
Association, the Administrative Direc-
tor of the Courts and various designated 
court personnel.  The Conference meets 
four times a year and its responsibilities 
include formulating policies for the ju-
diciary and developing standards for the 
trial court to improve court operations, 
among others.  The rule was effective 
April 1, 2012.
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Problems WiTh Pronouns ParT ii:  
Personal, reFlexive, and Possessive Pronouns

Tenielle Fordyce-Ruff
Concordia University  
School of Law 

  

The most common  
spelling error in the  
English language is  

including an apostrophe in 
“it’s” when you mean  

“belonging to it” rather  
than “it is.”

Pronouns do a lot of heavy lifting in 
English.  They appear in most sentences 
and in virtually every paragraph.  We 
throw them around casually in speech.  
But, when we write for a living, as we 
lawyers do, we need to be more careful 
about our pronoun usage.

In the March/April 2012 edition of 
The Advocate, I addressed the problems 
created when pronouns and their anteced-
ents don’t match.  There are other pesky 
pronoun problems lurking out there.  This 
round, I will address specific types of pro-
nouns — personal, reflexive, and posses-
sive and how to use them correctly.
Personal pronouns

Personal pronouns replace people.  
English is tricky 
because it has two 
sets of personal 
pronouns: nomi-
native and objec-
tive.  Nominative 
pronouns func-
tion as the subject 
of verbs (these 
pronouns do the 
action of the sen-
tence): I, you, she, 
he, it, we, and 
they.  Objective 
pronouns function as the objects of verbs 
or prepositions (these pronouns are acted 
upon):  me, you, her, him, it, us, and them.  

Writers tend to get into trouble when 
they use objective pronouns to do the 
work of subjective pronouns.  Interest-
ingly, this happens often when using two 
pronouns joined by an “and.”

Him and me are going to court.
This sentence makes my eyes bleed.  

The writer is using two objective pro-
nouns as the subject of the verb.  Fortu-
nately, there is no fancy rule you need to 
memorize that applies in this situation.  
You just need to see if the individual pro-
nouns sound ok by themselves.  

Him is going to court. (doesn’t sound 
right) 

Me is going to court. (doesn’t sound 
right) 

He is going to court. (sounds right)  
I am going to court. (sounds right)  
Now, avoid the pain-inducing exam-

ple above by just combining the two pro-
nouns that actually sound right, and make 

sure the verb reflects that more than one 
person is involved:  

He and I are going to court.
This same trick works to fix mistakes 

from two subjective pronouns trying to do 
the work of an objective pronoun.

The lawyer asked she and I several 
questions.

You wouldn’t say 
The lawyer asked she several ques-

tions.
The lawyer asked I several questions.
So, instead write:  
The lawyer asked her and me several 

questions.
This last example seems to be particu-

larly tricky for some.  We all learned that 
to be polite, always refer to ourselves last.  
This “rule,” however, doesn’t change the 
function of subjective and objective pro-
nouns.  You would never say, Please send 
the schedule to I, so don’t say, Please send 
the schedule to my partner and I.  Rather, 
Please send the schedule to my partner 
and me.
Reflexive pronouns

I slipped another type of pronoun at 
you in the last paragraph:  always refer to 
ourselves last.  Reflexive pronouns are the 
“self” pronouns: myself, yourself, himself, 
herself, ourselves, yourselves, and them-
selves.  

We can correctly use reflexive pro-
nouns when we want to repeat a subject 
for emphasis.  (For my fellow grammar 
noodges — this is sometimes called a re-
flexive-intensive pronoun.)  

All we have to fear is fear itself.
The senator herself answered the 

phone.

We also correctly use reflexive pro-
nouns when the subject and the object of 
a sentence are the same (the doer and the 
receiver of the action are the same).

You must keep it to yourself.
She cut herself while filing papers. 
I’ve really outdone myself. 
They had to see it for themselves.
We cannot, however, correctly use 

a reflexive pronoun as a substitute for a 
personal pronoun.  This is both incorrect 
and stuffy. 

Incorrect: Please send the schedule to 
myself.  

Correct: Please send the schedule to 
me. 

Incorrect: My partner and myself 
wrote a very persuasive brief.  

Correct: My partner and I wrote a very 
persuasive brief.
Possessive pronouns

Possessive pronouns are used to show 
ownership or attribution: 
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You must make your citations correct.
The possessive pronouns are my, 

mine, your, yours, his, her, hers, its, our, 
ours, their, and theirs.  Notice that none of 
these pronouns have an apostrophe — the 
most common spelling error in the Eng-
lish language is including an apostrophe 
in “it’s” when you mean “belonging to it” 
rather than “it is.”

It’s important that the business receive 
its license.

Notice, too, that certain possessive 
pronouns have two forms: my and mine, 
your and yours, her and hers, our and 
ours, their and theirs.  We have multiple 
forms to indicate the type of possessive: 
simple or absolute.

Simple possessive pronouns function 
as adjectives and are sometimes called 
possessive adjectives:

Have you seen her briefcase?
This is his response.
Give me my phone.
Absolute possessive pronouns, on 

the other hand, can stand alone and don’t 
need a noun following them:

That briefcase is hers.
That response was his.
This phone is mine.

Possessive pronouns can get tricky 
when we use gerunds (a gerund is an “–
ing” verb that functions as a noun).  Using 
an objective pronoun instead of a posses-
sive pronoun can change the meaning of 
your sentence.

There is no use in your testifying.
(Here, the testifying is useless, not you!)

There is no use in you testifying. (Here, 
you are useless.)

Possessive pronouns also get tricky 
when using a double genitive.  This is 
when you use “of” plus a pronoun to in-
dicate the pronoun is one of many in its 
class.  Logically, you would use an objec-
tive pronoun in this instance.  However, 
English is idiomatic and we use posses-
sive pronouns instead of personal pro-
nouns.  So, to simplify:  If you are using 
an “of” plus a pronoun, use an absolute 
possessive pronoun.

He was a client of mine. (Using “me” 
instead of “mine” would be a glaring error 
here.)

This questioning of yours is tiresome.  
And that last example leads to my final 

word on possessive pronouns.  When you 
use the double genitive, particularly with 
a this, that, these, or those, your construc-
tion will be intensifying and frequently 
take on a negative connotation.

Who could ever forget that riveting ar-
ticle on pronouns of hers? 
Conclusion

Using pronouns — personal, reflexive, 
and possessive — can help your mean-
ing shine through.  Remember these few 
tricks and rules, and you will be well on 
your way to correct, concise legal writing.
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guardianshiP and eThics aFTer rogerS

Robert L. Aldridge
Robert L. Aldridge, Chtd.   

Given Rogers and your duty to protect your  
client, what is your duty to attempt to keep  

the appointment limited if possible?   
How do you effectively do that?  

Rogers v. Household Life Ins. Co.
On March 8, 2011, the Idaho Supreme 

Court issued a decision holding that the 
appointment of a guardian with full pow-
ers represents a finding that the ward lacks 
the capacity to contract.1  The Court’s 
holding creates problems for practitioners 
in this area and raises ethical concerns.

In Rogers, the ward, Alan, had been 
diagnosed with Alzheimer’s disease and 
dementia.  In 2004, a lower court granted 
Alan’s son, Jason, a full guardianship and 
conservatorship.  In 2007, Alan filed an 
on-line application, with Jason’s help, for 
life insurance from Household Life Insur-
ance Company (Household).  Jason was 
named the sole beneficiary.2  The conser-
vatorship-guardianship was not disclosed 
in the application.  Three weeks after the 
application was filed, Alan died.  Jason 
made a claim to the insurance proceeds.  
Household denied the life insurance claim 
and litigation resulted.

Household argued that Alan’s life in-
surance contract 
was void because 
Alan lacked the 
capacity to enter 
into a contract.  
Jason asserted 
that the contract 
was merely void-
able and that as 
Alan’s guardian, 
he had the author-
ity to ratify the 
contract — and 
he did.  The dis-
trict court granted summary judgment in 
favor of Household.  The Supreme Court 
affirmed the district court based primarily 
on two areas of law.  

First, the Court considered three stat-
utes from Title 32, Domestic Relations, 
of the Idaho Code.  Idaho Code § 32-106, 
entitled “Contracts of persons without 
understanding” says that “[a] person en-
tirely without understanding has no power 
to make a contract of any kind … .”  The 
following statute, Idaho Code § 32-107 
states, “[a] conveyance or other contract 
of a person of unsound mind, but not en-
tirely without understanding, made before 
his incapacity has been judicially deter-
mined, is subject to rescission.”  Finally, 
Idaho Code § 32-108, relating to contracts 
of “insane persons after adjudication of 

incapacity,” states that such a person “can 
make no conveyance or other contract, 
nor delegate any power or waive any right 
until his restoration to capacity.”  Sec-
tion 32-108 also provides that a certifi-
cate from the proper person at the insane 
asylum to which such person had been 
committed showing discharge from the 
asylum as “cured and restored to reason,” 
creates a presumption of legal capacity 
thereafter.3

Second, the Court considered several 
statutes from Title 15 of the Idaho Code.  
For example, Idaho Code § 15-5-101 de-
fines “Incapacitated person” as a person 
who “lacks sufficient understanding or 
capacity to make or communicate respon-
sible decisions concerning his person … .”  
The Court also looked to part 3 of Title 
15 requiring that a court create the “least 
restrictive form of guardianship,” cre-
ate maximum self-reliance and indepen-
dence, and so forth. 

Although the Court examined some 
statutes from Titles 32 and 15 of the Idaho 
Code, it failed to take other statutes into 
consideration.  One provision of law 
found only in the conservatorship provi-
sions, but not mentioned in the Rogers 
decision, is Idaho Code § 15-5-408(b)(5) 
which states, “[a]n order made pursuant 
to this section determining that a basis for 
appointment of a conservator or other pro-
tective order exists, has no effect on the 
capacity of the protected person.”4  

Moreover, the Title 32 domestic rela-
tions statutes cited by the Court have not 
been amended since their enactment well 
over a century ago, other than one title 
amendment.  Obviously, these statutes re-
late to a far different treatment of capacity 
determinations and of the mentally dis-
abled.  There are only a few cases discuss-
ing the statutes and they were issued in the 
1907 to 1937 time period.

The Court relied heavily on the defini-
tion of incapacitated person and the ability 
of a court in guardianships to make more 

limited appointments “to encourage the 
development of maximum self-reliance 
and independence,” to hold:

[A] finding that one is incapacitated 
and a grant of unrestricted guardianship 
powers represents a finding that the 
ward lacks all capacity to make deci-
sions and take actions that protect his 
or her well being.  Thus, we conclude 
that the appointment of a guardian with 
full powers represents a finding that the 
ward lacks the capacity to contract as a 
matter of law.5

Based upon this conclusion, the Court 
held that the contract was void ab initio, 
not voidable as argued by Jason.
The aftermath of Rogers 

While the provisions of Title 15 en-
courage limited guardianships and con-
servatorships, or even the use of trusts 
and powers or other means to avoid an ap-
pointment, in practice the number of lim-
ited guardianships and conservatorships 
in Idaho is quite small.  The vast major-
ity of Idaho appointments are general and 
unlimited.  However, guardians and con-
servators generally tailor their powers to 
allow the ward/protected person to have 
independence and self-reliance to the 
extent possible, in effect creating more 
limited appointments.  This system had 
worked fairly well in a practical sense, 
but the Rogers case raises serious doubts 
about that method.

Rogers engenders a number of issues, 
some directly and some by implication.  
For example, does the Rogers case ap-
ply to a temporary appointment (often 
ex parte)?  If so, can the ward hire his or 
her own attorney to fight the permanent 
appointment?  The Idaho Code provides 
for that right but it would be a contractual 
agreement, and based upon the holding in 
Rogers, it would be considered void.  

Additionally, after appointment of 
a permanent guardian, can a ward make 
a last will and testament?  This author 
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has historically said yes since the capac-
ity determinations are different.  But, the 
language in Rogers seems very broad and 
Idaho Code § 15-2-501 limits the ability 
to make a will to those “of sound mind.” 
The decision in Rogers and the definition 
of incapacitated person both point to the 
well-being of the person and the conser-
vatorship statutes clearly state that capac-
ity is not affected by appointment of a 
conservator.  A will would seem to be a 
different situation.  But does the lack of 
ability to “make decisions” as stated in 
Rogers include the decisions inherent in 
executing a will?  If a will can be made, 
can the ward retain an attorney to do the 
will?  No, if the relationship with the at-
torney is contractual or represents the ca-
pacity to “make decisions.”  Can the ward 
change life insurance or other beneficiary 
designations or change payable on death 
or transfer on death designations?  Prob-
ably not.  Is a trust based on contract or 
testamentary capacity?

The Idaho Supreme Court may have 
provided some insight into these ques-
tions in its recent decision, In Re Estate of 
Conway.6  In that case, the Idaho Supreme 
Court affirmed the lower court’s decision 
that the testatrix had testamentary capac-
ity to execute a will even though the testa-
trix was the ward of a limited guardianship 
and conservatorship.  The Court acknowl-
edged a distinction between the “tests for 
incapacity for guardianship purposes and 
testamentary capacity.”7  The Court ap-
peared to rely on the limited nature of the 
guardianship although it did not mention 
Rogers nor did it even raise the question 
of whether the ward had the ability to re-
tain an attorney to prepare the will.8 

Finally, if the ward had an ongoing 
attorney-client relationship entered into 
prior to the appointment, does the ap-
pointment automatically sever the rela-
tionship or is it only subject to rescission 
under Idaho Code § 31-107?
Ethical considerations and the  
Idaho Rules of Professional  
Conduct

Described above is just a sampling 
of the potential issues raised by the deci-
sion in Rogers.  However, those issues are 
significant enough to elevate a number of 
ethical concerns that attorneys must con-
sider in context with the Idaho Rules of 
Professional Conduct.9

1. Rule 1.1 Competence. Any attorney 
dealing with incapacity had better fully 
understand the ramifications of Rogers 

and of conservatorship and guardian-
ship generally, including the alternatives 
available.  Further, given the severe con-
sequences of a general guardianship after 
Rogers, the attorney should be equipped 
and ready to analyze whether a limited or 
general guardianship should be sought, 
and what are appropriate limitations.
2. Rule 1.2 Scope of Representation. 
When can you “abide by a client’s deci-
sions” and consult with the client about 
pursuing those decisions?  When does 
your attorney-client relationship cease?  
Can you enter an appearance as attorney 
of record for the client in the appointment 
procedures and does that depend on the 
nature of your prior representation and fee 
agreements?
3. Rule 1.4 Communication.  You must 
consult with the client about any relevant 
limitation on the lawyer’s conduct not 
permitted by the Rules of Professional 
Conduct or by “other law.”  Further you 
must “keep the client reasonably informed 
about the status of the matter.”  What hap-
pens upon temporary or permanent ap-
pointment of a guardian or conservator?  
Do you have a duty to inform the client 
that you cannot proceed or that you can-
not consult with him or her?  Can you in-
form the client or consult with the client 
about the effect of changing a general ap-
pointment to a limited appointment?  Can 
you continue with estate planning and so 
inform the client?
4. Rule 1.14 Client with Diminished 
Capacity.  You can, under this Rule, es-
sentially trigger the appointment of a 
conservator or guardian for your client.  
Given Rogers and your duty to protect 
your client, what is your duty to attempt 
to keep the appointment limited if pos-
sible?  How do you effectively do that?  
Does that mandate attempting to appear as 
attorney of record for the client in the ap-
pointment proceedings even if a Guardian 
ad Litem is appointed?  Or should you be 
the Guardian ad Litem?  Should you at-
tempt to create trusts, powers, and so forth 
to avoid having an appointment made to 
the extent the client still has capacity to do 
so? Commentary 8 to this Rule talks about 
disclosure that could “adversely affect the 
client’s interests.”  A general appointment 
certainly could be described as potentially 
adversely affecting the client’s interests, 
and the Rule may require that the attor-
ney, pursuant to Commentary 8, “at the 
very least,” determine whether the outside 
person or entity will act adversely to the 
client’s interests.

Conclusion
In sum, attorneys involved in guard-

ianships are going to have to be very 
diligent and knowledgeable.  They almost 
certainly must be prepared to expand the 
expert testimony, especially medical, used 
in a case so that limited guardianships or 
other alternatives are used whenever pos-
sible.  Crafting limitations in cases where 
the ward is changing capacity levels over 
time will be difficult and may require 
complex and expensive periodic adjust-
ments of court orders and the powers of 
the guardian and/or conservator.

The Rogers case should trigger a re-
examination of the whole concept of 
guardianship and conservatorship as it 
relates to capacity, limitations on appoint-
ments, and similar issues.  That process 
has started amongst practitioners in this 
area, but the issues are complex and solu-
tions are neither easy or clear. 
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July 2012 Idaho State Bar Examination Applicants
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Law
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aka Mark Paul Rogers  
aka Andrew Robert Johnson  
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Law
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Law
Jeremy J. Andrew  
Garden City, ID
The Thomas M. Cooley Law 
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University of Idaho College of 
Law
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Rutgers University School of 
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George Mason University 
School of Law
Brock Hill Bischoff  
Pocatello, ID
The Thomas M. Cooley Law 
School
Jeffrey W. Bower  
Boise, ID
University of Idaho College of 
Law
Adam P. Boyd  
Los Angeles, CA
University of California-Los 
Angeles
Ronald Walter Brilliant  
Boise, ID
Whittier Law School
James  Browitt  
aka James Edward Browitt  
Lewiston, ID
University of Idaho College of 
Law
Joseph Sanner Brown  
Columbus, OH
The Ohio State University 
Moritz College of Law
Landon Scott Brown  
Meridian, ID
University of Idaho College of 
Law
Jennifer Lynn Brozik  
aka Jennifer Lynn Perkins  
Pullman, WA
University of Idaho College of 
Law
Jeffery Logan Butler  
Boise, ID
University of Idaho College of 
Law
Kendall Dianne Campbell  
Troy, ID
University of Idaho College of 
Law
Meghan M. Carter  
Moscow, ID
University of Idaho College of 
Law

Daniel Raymond Christian  
Boise, ID
Phoenix School of Law
Jared Russell Coburn  
Preston, ID
Arizona State University
Sean Morgan Collins  
Spokane Valley, WA
Gonzaga University
Anthony Amadeo Contrada  
Nashville, TN
Vanderbilt University Law 
School
Gara Louise Cook  
aka Gara Louise Barlow  
aka Gara Louise Newman  
Rupert, ID
Gonzaga University
Merritt Skylen Decker  
Moscow, ID
University of Idaho College of 
Law
Chad David DeCoursey  
Provo, UT
Brigham Young University
C. Ira Dillman  
Boise, ID
University of Idaho College of 
Law
Bryce Erick Downer  
Boise, ID
University of Idaho College of 
Law
Amie J. Dryden  
Boise, ID
University of Idaho College of 
Law
Samuel J. Eaton  
Boise, ID
University of Idaho College of 
Law
Catherine Elizabeth Enright  
aka Catie Enright  
Sandpoint, ID
University of Idaho College of 
Law
Katelyn Margueritte Farley  
aka Katelyn Margueritte Alley  
Salt Lake City, UT
University of Utah S.J. 
Quinney College of Law

David Michael Farney  
Nampa, ID
University of Idaho College of 
Law
Dean Rosser Floerchinger  
Pullman, WA
Gonzaga University
Trevor Burley Frank  
Hayden, ID
University of Oregon School 
of Law
Anthony Tyler Fry  
Ontario, OR
The Thomas M. Cooley Law 
School
Rilie Michael Fry  
Johnston, IA
Drake University Law School
Kale Dylan Gans  
Moscow, ID
University of Idaho College of 
Law
Peter Kristian Godderz  
Coeur d’Alene, ID
Gonzaga University
Jodiane Goodman  
Mesa, AZ
University of Idaho College of 
Law
Isaiah Lee Govia  
Boise, ID
Willamette University College 
of Law
Michael William Griffeath  
Moscow, ID
University of Idaho College of 
Law
Madison Nichole Hamby  
Moscow, ID
University of Idaho College of 
Law
Annalyn Harper  
Boise, ID
Brigham Young University
Maria O. Hart  
aka Maria Olivia Harshbarger  
Idaho Falls, ID
Brigham Young University
Kersti Moore Harter  
aka Kersti Harter Kennedy  
Boise, ID
University of Washington 
School of Law
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Katherine Anne Hawkins  
aka Katherine Anne Paulsen  
Moscow, ID
University of Idaho College of 
Law
Maximilian Held  
Spokane, Wa
Gonzaga University
Edward Joseph Hirsch  
Missoula, MT
University of Montana School 
of Law
Frank Edward Hobden IV
aka Ted Hobden  
Moscow, ID
University of Idaho College of 
Law
Cade W. Holmstead  
Haymarket, VA
George Mason University 
School of Law
Kirk James Houston  
Moscow, ID
University of Idaho College of 
Law
Reece Michael Hrizuk  
Spokane, WA
Gonzaga University
David Mitchell Hunt  
Rockwell, TX
Cornell Law School
Alison Christian Hunter  
Moscow, ID
University of Idaho College of 
Law
Nancy Ann Hurd  
Albion, WA
University of Idaho College of 
Law
Paul Charles Jefferies  
Moscow, ID
University of Idaho College of 
Law
Roxana Angelica Jimenez  
aka Roxana Dunteman  
Coeur d’Alene, ID
Loyola University Chicago 
School of Law
Joseph Harry Kaczmarek  
Williamsburg, VA
William & Mary Law School
Jamie Leigh Kaiser  
Salt Lake City, UT
University of Utah S.J. 
Quinney College of Law

V. Renee Karel  
aka VonDean Renee Erhart  
Eagle, ID
University of Idaho College of 
Law
Gary Mitchell Kirkham  
aka Mitch Kirkham  
Moscow, ID
University of Idaho College of 
Law
Michael Adam Kirkham  
Moscow, ID
University of Idaho College of 
Law
Emily Marie Klick  
Nashville, TN
Vanderbilt University Law 
School
Charles R. Kokesh  
Santa Fe, NM
University of California-
Berkeley
Jessica Lynn Kuehn  
Williamsburg, VA
William & Mary Law School
Alexander Gregory Kunz  
Boise, ID
Creighton University School 
of Law
Ariana Fiori Laurino  
Coeur d’Alene, ID
University of Idaho College of 
Law
Gregory Owen Lawson  
Moscow, ID
University of Idaho College of 
Law
Douglas Gardiner Leavitt  
Toledo, OR
The University of Toledo 
College of Law
Sydney Knell Leavitt  
aka Sydney Leeann Knell  
Toledo, OH
The University of Toledo 
College of Law
Scott Brian Lindstrom  
Bosie, ID
University of Idaho College of 
Law
Jamal Kingsley Lyksett  
Blackfoot, ID
University of Idaho College of 
Law
Garrett Peter Maughan  
Placentia, CA
Thomas Jefferson School of 
Law

Lauren E. McConnell  
Moscow, ID
University of Idaho College of 
Law
Lindsay McKlveen  
Boise, ID
Gonzaga University
Giovanna M. McLaughlin  
Boise, ID
University of Montana School 
of Law
Elliot Brent McMillan  
Idaho Falls, ID
University of Texas School of 
Law
Merete Christine Meador  
Meridian, ID
University of Idaho College of 
Law
Vala L. Metz  
Moscow, ID
University of Idaho College of 
Law
David Ethan Meyerson  
San Francisco, CA
University of the Pacific, 
McGeorge School of Law
Rachel A. Miller  
Soda Springs, ID
Brigham Young University
Amanda Rae Montalvo  
Moscow, ID
University of Idaho College of 
Law
Brian Richard Morris  
Moscow, ID
University of Idaho College of 
Law
Stanley T. Mortensen  
Parkersburg, WV
Appalachian School of Law
Jennifer Morton  
aka Jennifer Morton Chard  
Lake Oswego, OR
Lewis and Clark College
Andra Leigh Nelson  
Moscow, ID
University of Idaho College of 
Law
Stephanie Catherine 
Nemore  
Boise, ID
University of Idaho College of 
Law
Garrett James Oliverson  
Spokane, WA
Gonzaga University

Daniel Richard Page  
Middleton, ID
William & Mary Law School
Justin K. Paskett  
Rexburg, ID
Creighton University School 
of Law
Grover Cleveland Peters III
aka Pete Peters III
Pullman, WA
University of Nevada, Las 
Vegas, Wm S Boyd School of 
Law
Jacob Daniel Pierson  
Moscow, ID
University of Idaho College of 
Law
Erin Caryl Pittenger  
McCall, ID
University of Idaho College of 
Law
Joseph Timothy Preston  
Provo, UT
Brigham Young University
Gale L. Price  
Missoula, MT
University of Montana School 
of Law
Lacey Bree Rammell-
O’Brien  
Moscow, ID
University of Idaho College of 
Law
Derrick Craig Rasmussen  
Eagle, ID
University of Utah S.J. 
Quinney College of Law
Lindsay Agle Rasmussen  
aka Lindsay Dawn Agle  
Salt Lake City, UT
University of Utah S.J. 
Quinney College of Law
Steven J. Richardson  
Meridian, ID
The Thomas M. Cooley Law 
School
Casey Becker Riedner  
Moscow, ID
University of Idaho College of 
Law
Stephanie Riley  
aka Stephanie Riley-Williams
aka Stephanie Riley Gentry  
Boise, ID
University of Idaho College of 
Law
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James  Roberts  
Prescott, AZ
University of Idaho College of 
Law

Douglas Warren Robertson  
McCall, ID
University of Idaho College of 
Law

Jason Carlos Robles  
Grand Rapids, MI
The Thomas M. Cooley Law 
School

David Aaron Roscheck  
Provo, UT
Brigham Young University

Evan Thomas Roth  
Phoenix, AZ
Phoenix School of Law

Brett Michael Schiller  
Nampa, ID
University of Idaho College of 
Law

Brian Matthew Schlecht  
Moscow, ID
University of Idaho College of 
Law

Christopher D. Sherman  
Libertyville, IL
Yale Law School
Matthew Bentley Simmons  
Spokane, Wa
University of Idaho College of 
Law

Jody Elizabeth Smith  
Lexington, VA
Washington and Lee 
University School of Law

Nikki Rachelle Smith  
Caldwell, ID
University of Idaho College of 
Law
J. Spencer Smyth  
Boise, ID
University of Idaho College of 
Law
Nolan R. Sorensen  
Boise, ID
University of Idaho College of 
Law
John Thomas Spalding  
Hamden, CT
Quinnipiac University School 
of Law
Joshua Cole Stanek  
Ketchum, ID
University of San Diego
Rex Joseph Steele  
aka Joseph Steele  
Moscow, ID
University of Idaho College of 
Law
Jeremiah Trent Stoddard  
Spokane, WA
Gonzaga University
Joel Dee Tague  
Edmond, OK
Oklahoma City University 
School of Law
Jason Stevan Thompson  
Idaho Falls, ID
University of Idaho College of 
Law
Erin Emily Tomlin  
aka Erin Hodgin In The Woods  
aka Erin Hodgin  
aka Erin  Hodgin-Tomlin  
Moscow, ID
University of Idaho College of 
Law

Aaron J. Tribble  
Moscow, ID
University of Idaho College of 
Law
Lauren Eileen Vane  
Moscow, ID
University of Idaho College of 
Law
Colleen Frances 
VanEgmond  
aka Colleen Frances 
VanEgmond-Avila  
aka Colleen Frances 
VanEgmond Delahanty  
Turlock, CA
University of the Pacific, 
McGeorge School of Law
Joshua Paul vanSwearingen  
Boise, ID
University of Montana School 
of Law
Blake Ryan Voorhees  
Jersey City, NJ
Gonzaga University
Jared Guymon Walker  
Meridian, ID
Gonzaga University
Mark James Wasserman  
Boise, ID
Northern Kentucky University-
Salmon P. Chase College of 
Law
Elijah Martin Watkins  
Chicago, IL
University of Illinois College 
of Law
Sean Phillip Watson  
Nampa, ID
University of Idaho College of 
Law

Mackenzie Jo Welch  
Lewiston, ID
University of Idaho College of 
Law

Bryan J. Wheat  
Moscow, ID
University of Idaho College of 
Law

Justin Kenneth Widner  
Garden City, ID
University of Idaho College of 
Law

Robert Jason Williams  
Tualatin, OR
Lewis and Clark College

Brent Russel Wilson  
Chicago, IL
The John Marshall Law 
School

Nolan Ernest Wittrock  
Pocatello, ID
University of Idaho College of 
Law

Erica Louise Wood  
Moscow, ID
University of Idaho College of 
Law

Cally Ann Younger  
aka Cally Ann Bekkedahl  
Nampa, ID
University of Idaho College of 
Law

Francis Joseph Zebari  
Spokane, WA
Gonzaga University

Counselor. Attorney.
Entrepreneur.

Member FDIC | westerncapitalbank.com

You wear many hats. We can help.

To learn more, contact Jeff Banks at 208.332.0718 
or jeff.banks@westerncapitalbank.com 

Mediation and Arbitration Services

D. Duff McKee
Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701  Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com
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In memorIam

John e. Clute  
1934 - 2012 

 John E. Clute longtime house coun-
sel for Boise Cascade, and a former dean 
of Gonzaga University School of Law 
died in his sleep at his home in Phoenix, 
Arizona, on May 1, 
2012. John grew up 
in Kooskia, Idaho, 
where he graduated 
valedictorian of his 
high school class 
at the age of 16. He 
worked several years 
in the family grocery 
store before joining 
the U.S. Army. He  
saw military service 
in South Korea. Af-
ter completing his military service John 

held several jobs while he worked his way 
through college. 

John received his B.S. degree in law 
from Gonzaga University in 1960 and his 
J.D. degree from the Gonzaga University 
School of Law in 1963. John worked as 
a staff attorney for the Atomic Energy 
Commission in Richland, Washington. 
In 1965 he joined the legal department 
of Boise Cascade Corporation in Boise, 
Idaho and in 1968 he was named general 
counsel of Boise Cascade, a position he 
held for 23 years. 

In 1991 John was appointed dean and 
professor of law at the Gonzaga Univer-
sity School of Law. His deanship was 
characterized by an abiding commitment 
to academic excellence, education of the 
entire person, diversity, and social justice. 
His decade-long efforts as dean culmi-
nated in the 2000 dedication of a new law 
school building built on the north bank of 

the Spokane River on Gonzaga Univer-
sity’s lower campus. John was awarded 
the DeSmet Medal, Gonzaga University’s 
highest honor in 2008. He will be award-
ed the Law Medal, Gonzaga University 
School of Law’s highest honor posthu-
mously at the 2012 graduation ceremony. 
Following his retirement from Gonzaga 
University in 2001, John divided his time 
between the family cabin in Kooskia, 
Idaho, and the state of Arizona where his 
children and grandchildren reside. 

John is survived his wife Nancy; his 
three daughters Jody Clute, Molly De-
Castro, and Shelley East; and his three 
grandchildren. Services will be held at 
11 a.m., Saturday, June 9, 2012, at Saint 
Catherine’s Church in Kamiah, Idaho, fol-
lowed by a reception at the family cabin 
in Kooskia. A remembrance event in Spo-
kane will be scheduled for a later date. 

of Interest

Parsons Behle & Latimer 
adds six to Boise team

Parsons Behle & Latimer has added 
six legal professionals to its Boise office, 
increasing local resources in the practice 
areas of Health Care and Employment 
Law as well as Commercial Litigation. 
Joining the firm are shareholder Kevin 
West (formerly a partner with Hall Farley 
Oberrecht & Blanton); associates Sarah 
Arnett and Dylan Eaton; paralegal Brenda 
Veloz; paralegal support assistant Sara 
Cousineau; and administrative assistant 
Jodi Paulson. 

“In an environment of emerging 
health care legislation and new workforce 
technologies, health care and labor and 
employment law are two of the fastest 
growing practice areas in the country, and 
Idaho is no exception,” said John Zarian, 
managing shareholder of Parsons Behle & 
Latimer’s Boise office. “The addition of 
this outstanding team of professionals is 
a very positive development for the Boise 
office of our firm, and we are delighted 
to welcome them and offer increased 
services to our local clients.”

____________________________ 

Kevin West will lead the firm’s 
healthcare and employment law practice 
in Boise.  His practice also includes trial 
work, particularly in the areas of em-
ployment law, commercial litigation and 

general litigation.  West graduated with 
honors from Brigham Young University 
in 1981 with a B.A. in English, and from 
Brigham Young University Law School 
with honors in 1984. He is a member of 
the Idaho, Utah and Washington State Bar 
Associations.

____________________________ 

Sarah Arnett received a B.A. Joint 
Honors degree from the University of 
Kings College in Halifax, Nova Scotia in 
1995, and her J.D. from the University of 
Idaho College of Law in 2002. Prior to 
joining the Hall Farley firm in 2007, she 
served as law clerk to Judge Renee Hoff, 
Third Judicial District of Idaho, and spent 
three years practicing as an associate with 
another local firm.   

____________________________ 

Dylan Eaton received his B.A. de-
gree from the University of Washington in 
1999 with a double major in Economics 
and Political Science, and his J.D. from 
Seattle University School of Law in 2003.  
Prior to joining the Hall Farley firm in 
2007, he worked as a civil litigation attor-
ney for a Seattle law firm and gained prac-
tical experience as a criminal prosecutor. 

The firm’s Boise office is now home to 
Idaho’s largest Intellectual Property Law 
team.  Parsons Behle & Latimer’s 130 
attorneys serve clients in the natural re-
sources, manufacturing, technology, real 
estate, banking, retail, utility and health 

care industries, as well as practicing mass 
torts and personal injury law. Founded in 
1882, Parsons Behle & Latimer has of-
fices in Salt Lake City, Boise, Las Vegas 
and Reno.

Patent attorney robert  
matson joins Parsons Behle 
& Latimer

Registered Patent Attorney Robert 
Matson this month joined Parsons Behle 
& Latimer’s Boise-based Intellectual 
Property Law practice group. Matson, 
an Idaho native, returns to the state after 
practicing law in Arizona and Tennessee.  
His employment at Parsons Behle & Lat-
imer brings the firm’s total number of reg-
istered patent attorneys to 14. 

Matson’s work focuses primarily on 
the procurement, maintenance and en-
forcement of intellectual property rights. 
Additionally, he has experience handling 
intellectual property litigation involving 
patent, trademark and unfair competition 
claims. 

John Zarian, managing shareholder 
of Parsons Behle & Latimer’s Boise of-
fice, said,  “Rob’s experience, both as an 
attorney and as a process design engineer 
in the petroleum and nuclear industries, 
will be a great asset to the firm and our 
clients.”

Matson earned his law degree from the 
University of Arizona (Rogers) School of 

John E. Clute
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Law and received a B.S. in Mechanical 
Engineering from Brigham Young Uni-
versity.   He is a member of the Arizona 
and Tennessee state bars and is also ad-
mitted to practice before the U.S. Patent 
and Trademark Office. Prior to joining 
Parsons Behle & Lat-
imer, Matson worked 
as a patent attorney 
for Hayes Soloway 
PC, a highly-regard-
ed intellectual prop-
erty law firm.  Be-
fore earning his law 
degree, he was also 
previously employed 
as an engineer for 
Bechtel Corporation 
and Esys Company.
owens & Crandall, PLLC  
welcomes new attorneys

The law firm of Owens & Crandall, 
PLLC, is pleased to announce the addi-
tion of two associate attorneys, April M. 
Linscott and Ryan J. Crandall.

April M. Linscott has practiced before 
the U.S. District Court of Idaho, the U.S. 
Court of Appeals for the Ninth Circuit, the 
Idaho Supreme Court and the District and 
Magistrate Court Divisions for the State 
of Idaho. Ms. Linscott is an experienced 
trial lawyer who has provided comprehen-
sive representation to both plaintiffs and 
defendants, individuals and organizations 
in court, alternative dispute resolution, 
mediation and administrative hearings 
with various state agencies.

____________________________ 

April M. Linscott worked for a na-
tional retailer in a broad spectrum of po-
sitions including real estate development, 
management, human resource manage-
ment and trainer fo-
cused on the devel-
opment of front-line 
and mid-level man-
agers’ best practices 
to minimize the risk 
of legal exposure.

Ms. Linscott’s 
areas of practice in-
clude civil litigation 
and appeals, landlord 
tenant, employment 
law, probate, real es-
tate law, foreclosure assistance, insurance 
litigation, construction law, equine law, 
and bankruptcy. She earned her J. D. from 
Gonzaga University School of Law and 

her B. S. in Accounting from University 
of Idaho College of Business. 

____________________________ 

Ryan J. Crandall is a North Idaho 
native and a graduate of Coeur d’Alene 
High School. Ryan attended Brigham 
Young University in Provo, Utah, where 
he was the recipi-
ent of the Clyn D. 
Barrus scholarship 
for jazz bass.  After 
serving a two-year 
mission in Lithuania, 
he returned to BYU 
where he met his 
wife, Jennifer, and 
where, in 2008, he 
received his B.A. in 
Music.

At the University of Idaho College of 
Law in Moscow, Idaho. At law school, 
Ryan served as associate editor and man-
aging editor of the  Idaho Law Review. 
Ryan spent two years as a teaching as-
sistant for Legal Research and Writing 
helping new law students hone their legal 
writing skills.     

In 2011, Ryan received his juris doc-
torate and was admitted to the Idaho 
State Bar. As a new associate at Owens & 
Crandall, Ryan is involved in a variety of 
cases including personal injuries, contract 
disputes, medical malpractice claims, 
wrongful foreclosures, and class actions.    

stoel rives appoints Kris 
ormseth as new Boise  
office managing partner

Robert Van Brocklin, firm managing 
partner of Stoel Rives LLP, a U.S. busi-
ness law firm, announced that he has ap-
pointed Kris Ormseth to be the new office 
managing partner of the firm’s Boise of-
fice.  In his new assignment, Ormseth will 
be responsible for the day-to-day admin-
istrative management of the Boise office, 
which includes nearly 40 attorneys and 
staff.  Practices in Boise include corpo-
rate, environmental and natural resources, 
labor and employment, real estate, project 
development, and food and beverage law, 
as well as all aspects of business litigation.

“We’re very pleased to welcome Kris 
to the Boise OMP role,” Van Brocklin 
said.  “Kris has been an important partner 
in putting our Idaho practice on the map 
as a client service leader in Idaho.  He is 
the perfect fit to take the reins in our on-
going efforts to improve our relationships 

with Boise area businesses, and help us 
attract and retain additional high-quality 
lawyers and staff.”

A former co-chair of the firm-spon-
sored Idaho Innovation Awards, Ormseth 
advises clients on a wide range of legal 
and business issues, including structur-
ing joint ventures 
and strategic allianc-
es, negotiating and 
documenting com-
mercial transactions, 
developing equity 
compensation plans, 
and advising boards 
of directors and as-
sisting distressed 
companies in work-
out and restructuring 
transactions.   

Ormseth received a B.A. from Stan-
ford University in 1983, and a J.D. from 
the University of California at Berkeley 
(Boalt Hall) in 1991. Ormseth succeeds 
Quentin Knipe, who is returning to full-
time practice, concentrating on real es-
tate transactions, land use entitlements 
and construction contracts.  In thanking 
Knipe for his service, Van Brocklin said, 
“Quentin has been a conscientious leader 
of our Boise operation and has helped us 
increase our market visibility and success 
in Idaho.”

. 
Eiguren named to partner at  
Capitol Law Group

Idaho attorney and lobbyist Roy 
Eiguren has been named a partner at Capi-
tol Law Group. 

Eiguren has been Of Counsel at Capi-
tol Law Group since 2010. Capitol, which 
has offices in Boise, Emmett and Good-
ing, has a wide-rang-
ing practice that in-
cludes 12 attorneys.

 “Roy has de-
cades of experience 
and stellar creden-
tials and will make 
a great addition to 
Capitol Law Group 
as a partner,” said 
Capitol Law attorney 
and managing part-
ner C. Tom Arkoosh. 
“His experience in natural resources and 
public policy will allow us to expand our 
expertise and client services in those ar-
eas.”

of Interest

Robert Matson

April M. Linscott

Ryan J. Crandall Kris Ormseth

Roy Eiguren
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Multi-faceted
 experience: 

iMpartial and insightful 
dispute resolution

larry c. hunter 
Mediation, arbitration, evaluations, 

administrative hearings 
(208) 345-2000 

lch@moffatt.com

 “Capitol Law Group helps clients that 
have demanding, specialized needs,” said 
Eiguren. “It is a good fit for someone with 
my background.”

Eiguren is a graduate of the University 
of Idaho College of Law and has 30 years 
of experience in governmental relations 
as well as regulatory issue management 
with a focus on energy and environmental 
concerns. 

Perkins Coie named to ‘top 
ten family friendly firms’ by 
Yale Law Women

Perkins Coie has been named one of 
the 2012 Top Ten Family Friendly Firms 
by Yale Law Women, a student organiza-
tion devoted to promoting the interests of 
women in law school and the legal profes-
sion. This is the fourth time in the past five 
years that Perkins Coie has been included 

on this list, and is the only firm to achieve 
four out of five category honors.

Yale Law Women conducts an annual 
survey of law firms on the 2012 Vault Top 
100 Law Firms list and produces its an-
nual Top Ten Family Firms report to raise 
awareness of gender disparities within the 
legal profession as well as to highlight 
progress and innovative solutions.  

“Perkins Coie makes work-life bal-
ance a top priority for its attorneys,” 
says Iveth Durbin, Chair of the Women’s 
Forum’s Work/Life Balance Subgroup. 
“Firm management understands that a 
quality personal life means a quality work 
life.”

Theresa Cropper, Chief Diversity Of-
ficer, says, “We are continually looking 
for ways to improve the lives of our at-
torneys through policies, benefits and a 
culture that allows for successful integra-
tion of career, family and other outside 
obligations and interests. This creates an 

environment that gives our attorneys the 
chance to continue their professional de-
velopment and manage their family lives 
without penalty.”

Perkins Coie is recognized for its ac-
complishments in the legal profession, its 
commitment to diversity and its excellent 
client service. For 10 consecutive years, 
Perkins Coie has been on FORTUNE 
magazine’s list of “100 Best Companies 
to Work For.” The firm has been named 
to the “Best Law Firms for Women” by 
the National Association for Female Ex-
ecutives (NAFE) and Flex-Time Lawyers 
LLC each survey year since 2008.  In 
2011, the firm received a Gold Standard 
Certification from the Women in Law 
Empowerment Forum. The firm has also 
earned the Human Rights Campaign 
Foundation’s top rating of 100 percent 
in the Corporate Equality Index for four 
years in a row.



58 The Advocate • June/July 2012

MEDIATION SERVICES
IDAHO & WYOMING

Member Idaho Supreme Court & Idaho Federal Court  
Panel of Civil Mediators

33 years litigation experience

Alan C. Stephens
Thomsen Stephens Law Offices

2635 Channing Way
Idaho Falls, Idaho 83404

(208) 522-1230
alan@ts-lawoffice.com

Let the Lawyer Referral Service  
send clients your way.

Many people who need an attorney don’t know 
 what kind of attorney or where to look.  

The LRS matches clients with participating attorneys.

Did You Know?
• Over 4,000 people call the LRS service yearly

• 1,000+ people use the online LRS monthly

• Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS  
contact Kyme Graziano at (208) 334-4500.
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classifieds

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available 
to assist with discovery and assistance 
in Medical/Injury/Malpractice cases; 
backed by a cadre of expert witnesses. 
You may contact me by e-mail renaed@
cableone.net, (cell) (208) 859-4446, or 
(fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

ExECUTIvE OFFICE SUITES AT  
ST. MARy’S CROSSING  

27Th  & STATE
Class A building. 1-3 Large offices and 
2 Secretary stations. Includes: DSL, 
Receptionist/Administrative assistant, 
conference, copier/printer/scanner/fax, 
phone system with voicemail, basic of-
fice & kitchen supplies, free parking, 
janitor, utilities. Call Bob at (208) 344-
9355 or by email at: drozdarl@droz-
dalaw.com.

____________________________ 

DOwNTOwN BOISE  
OFFICE SpACE 

McCarty Building located at 9th & Ida-
ho (202 N. 9th) offices spaces for sale or 
lease.  Single offices $375 - $450 or a 
full suite with multiple offices, recep-
tion, break room  $2,500/mo, full ser-
vice including janitorial & security.  
Customer parking on street or in park-
ing garages.  For more information call 
Sue (208) 385-9325. 

INSURANCE AND  
CLAIMS hANDLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance 
or bad faith issues. Adjunct Professor 
Insurance Law; 25+years experience 
as attorney in cases for and against in-
surance companies; developed claims 
procedures for major insurance carriers. 
Irving “Buddy” Paul, Telephone: (208) 
667-7990 or Email: bpaul@ewingan-
derson.com.

____________________________ 

MEDICAL/LEGAL CONSULTANT  
INTERNAL MEDICINE

GASTROENTEROLOGy 
Theodore W. Bohlman, M.D. Licensed, 
Board Certified Internal Medicine & 
Gastroenterology Record Review and 
medical expert testimony. To contact 
call telephone: Home: (208) 888-6136, 
Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

____________________________ 

FORENSIC DOCUMENT  
ExAMINER

Retired document examiner and hand-
writing expert from the Eugene Police 
Department. Fully equipped labora-
tory.  Board certified. Qualified in sev-
eral State and Federal Courts. Contact 
James A. Green:  (888) 485-0832. Visit 
our website at www.documentexaminer.
info.

eXPeRT WiTNesses Office sPace

ATTORNEy OFFICE SpACE
Beautiful historical building 620 West 
Hays, Boise, 1 to 2 offices with staff, 
furnished, full service, reception, conf 
room, parking, (208) 336-1020.

____________________________ 

CLASS “A” OFFICE SpACE
plaza One Twenty One  

121 North 9th Street, Ste. 300
One to four Class “A” offices available 
for lease within existing law firm, with 
secretarial cubicles also available. Flex-
ible terms and menu of services. Call 
Thomas, Williams & Park, LLP, (208) 
345-7800.

____________________________ 

CLASS A-FULL SERvICE
DOwNTOwN BOISE

ALL inclusive—full service includes 
receptionist, IP Phones, Fiber Optic in-
ternet, mail service, conference rooms, 
coffee service, printer/fax/copy ser-
vices, administrative services and con-
cierge services. Parking is included! 
On site health club and showers also 
available. References from current ten-
ant attorneys available upon request. 
Month-to-month lease. Join us on the 
11th floor of the Key Financial Building 
in the heart of downtown Boise! Key 
Business Center. karen@keybusiness-
center.com; www.keybusinesscenter.
com, (208) 947-5895. (Virtual offices 
also available). 

Office sPace

eXPeRT WiTNesses

Your legal staffing  
resource for part-time  

and full-time attorneys and  
professional employees.

We are accepting applications and resumes  
from candidates for all positions.

Contact Merrily Munther
at (208) 853-2300 or 724-3838

info@idaholegalstaffing.com

Mediation/Arbitration

John C. Lynn
38 years experience

Eagle, Idaho Phone (208) 685-2333

Email: johnlynn@fiberpipe.net
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 PARTNERS

Introducing our

Jennifer Schrack Dempsey 
and Brent Bastian

 NEW

802 W. Bannock | Boise, ID 83702
(208) 342-4411  |  www.bwslawgroup.com

BWS is proud to announce that Jennifer Schrack Dempsey and Brent Bastian have 
become partners in our firm. Licensed in Idaho and California, Jennifer joined BWS in 
2009 and focuses her practice on agribusiness as well as complex commercial litigation 
involving employment, unfair business practices and partnership disputes. In her spare 
time, she performs pro bono work for Family Advocates’ CASA program and serves as 
Vice President of Idaho Women Lawyers.  She is a graduate of Loyola Law School.  

Brent has litigated in the areas of contract, business tort, governmental malfeasance, 
breach of fiduciary duty, crop destruction, securities fraud and oil and gas. He joined 
BWS PLLC in 2008 and, most recently, was on the trial team responsible for a $52 million 
jury verdict against Saint Alphonsus Regional Medical Center. He is a graduate of Tulane 
University School of Law.

 
Please visit our website: ubs.com/team/andersongroves

Sound advice—for an uncertain market.

CFP® is a certification mark owned by Certified Financial Planner Board of Standards, Inc. Chartered Retirement Planning CounselorSM. As a firm providing wealth management services to clients, we offer both investment 
advisory and brokerage services. These services are separate and distinct, differ in material ways and are governed by different laws and separate contracts. For more information on the distinctions between our brokerage 
and investment advisory services, please speak with your Financial Advisor or visit our website at ubs.com/guidetofees. Neither UBS Financial Services Inc. nor any of its employees provides legal or tax advice. You should 
consult with your personal legal or tax advisor regarding your personal circumstances. UBS Financial Services Inc. is a subsidiary of UBS AG. ©2012 UBS Financial Services Inc. All rights reserved. Member SIPC. 
31.20_Ad_7.25x4.5_8B0418_And_Gro

The right partnership can give you one of the most powerful tools in investing today—confidence. 
Your UBS Financial Advisor, backed by world-class research and resources, will work with you to create 
your plan that offers clear direction and relevant advice. Because in order to rebuild confidence in 
today’s unpredictable marketplace, you need to surround yourself with a team you can count on.

Advice you can trust starts with a conversation.

The Anderson Groves Group

Randy Anderson, CFP® 
First Vice President–Investments 
208-336-2470    randy.anderson@ubs.com

Jackie Groves, CRPC® 
Account Vice President 
208-336-2480    jackie.groves@ubs.com
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NEW ADMITTEES
DIRECTORY UPDATES

Admitted 5/3/12 and 5/4/12

Abblitt, Carmel A.
Allen, Jessica Corinne
Asher, Amy Elizabeth
Asher, Stephanie Claire
Bartholick, Sean Patrick
Beckett, Kristian Scott
Bergman, Aaron K.
Best, Ryan Matthew
Bezu, Alex
Black, Nikeela Renae
Blank, Theodore Braden
Boehme, Alan Joseph
Bottomly, Raymond Victor
Broadbent, Phillip Elijah
Burch, Keith Reiferd
Callister, Jonathan Charles
Chamberlain, Felicity Abigail 
Miranda
Clark, Lee Wayne
Clark, Shannon Marie
Claus, Johannes Stephanus 
Adrianus III
Coose, Ruth

Cramer, Thomas Dale
Crane, Brandon Paul
Crapo, David J.
Diviney, Seth Hayden
Dodge, Laura Ladd
Fiore, Dijon Michelle
Ford, Michael L.
Freeman, Fredrick William
Ghandour, Rima I.
Hedden-Nicely, Dylan Reyher
Johnson, Patricia Lee
Juarez, Lucy R.
Kurtz, Timothy Ryan
Laird, Brian A.
Lang, Braden John
Larsen, F. Scott
Leavitt, Tristan L.
Lether, Thomas
Levinson, Barry Paul
Lively, Leah C.
Livsey, Charles H.
McClinton, Laura Beth

McCord, Laurel Vivian
McCune, Sandra Anne
McDevitt, John Reilly
Merritt, Kurt V.
Miller, Shawn G.
Morris, Jeremy Ray
Norris, Daniel Oren

Oman, Lisa James
O’Sullivan, Thaddeus James
Partridge, Jessica Laraine
Partridge, William Lindsay
Pearson, Kristen Ann
Pierson, Susan Roche
Pincock, Trevor R.
Poole, Ryan D.
Pugrud, Scott N.
Purcell, Matthew David
Ramsey, Georgianna Elizabeth 
Gaines
Rasmussen, Chad Craig
Rice, Tyler James
Rogers, Steven M.

Rosholt, Andrea Jo
Shrum, Jennifer Lynn

Stamper, Connie LaRae

Starry, Melissa M.

Stoddard, Jason Gardner

Stoker, Brandon J.

Stottler, Courtney Rose

Strawhun, Lincoln

Taylor, Mark Rogers
Utz, Diane Carol

Verhage, Rachel Erin

von Reis, Charles A.C.
Vook, Matthew Joseph

Ward, Darci Noelle
Warr, Adam Christopher
Watts, Daniel Benjamin
Weight, Ian Christopher
Wheable, Michael Adam
Willenbrock, Frederick Colin
Williams, Kimberly Lynette
Wolf, Ann V.

New admittees applaud a speaker at the May 3 ceremony at the Idaho Capitol.
Photo by Dan Black
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D.B. Fitzpatrick & Co., Inc.  (208) 342-2280  www.dbfitzpatrick.com 
225 North Ninth Street Suite 810, Boise, ID 83702 

Helping your investments take flight for over 25 years 

D.B. Fitzpatrick & Co., Inc.  (208) 342-2280  www.dbfitzpatrick.com 
225 North Ninth Street Suite 810, Boise, ID 83702 

Helping your investments take flight for over 25 years 
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Members of the Fourth District Bar 
celebrated Law Day by taking legal 
questions from the public and recognizing 
outstanding contributions by members 
of the legal community. Awards were 
given at a reception at the Rose Room 
in downtown Boise and included the 
prestigious Liberty Bell Award and the 6.1 
Challenge, which is a friendly competition 
to encourage pro bono service. This year’s 
Law Day theme was “No Courts, No 
Justice, No Freedom,” underscoring the 
importance of the courts.  

Law Day, which is typically 
recognized across the country on May 1, 
was celebrated by the Fourth District Bar 
on the preceding Friday. This year the 
work began for volunteers taking phone 
calls from the public starting at 5 a.m. As 
in previous years, the “Ask-A-Lawyer” 
project began with KTVB meteorologist 
and community celebrity Larry Gebert 
broadcasting from the Ada County 
Courthouse, where 33 attorney volunteers 
took 175 requests for legal advice. By the 
end of the day, about 60 calls were still 
to be answered, and  volunteers were still 
whittling away at them. 

In conjunction with Law Day, the 
Liberty Bell Award is given by the Fourth 
District to acknowledge outstanding 
community service by a person or persons 
who have: 
•	 Promoted better understanding of the 

rule of law, 
•	 Encouraged a greater respect for law 

and the courts, 
•	 Stimulated a sense of civic 

responsibility, and 
•	 Contributed to good government in 

the community. 
This year’s Liberty Bell Award winner 

was Susie Boring-Headlee, the ADR/Pro 
Bono Coordinator for the United States 
District Court. She worked for the federal 
judiciary for more than 20 years. She spent 
10 years at the Ninth Circuit Court of 
Appeals where she completed a two-year 
capital case management plan for Ninth 
Circuit Judge Arthur L. Alarcón. She then 

supported Chief Judge B. Lynn Winmill 
at the U.S. District Court for 10 years. 
In January, 2009, Ms. Headlee accepted 
the position of full-time ADR/Pro Bono 
Coordinator where her contributions 
have been felt not only district-wide 
but nationally. Her duties have included 
designing and implementing the ADR/ 
pro bono program.  

One of Ms. Headlee’s recent 
accomplishments was the organization 
and coordination of the first Ninth 
Circuit ADR Settlement Week entitled 
“Resolution Round-up,” which was held 
April 2-6, and resolved 52% of the cases 
selected for possible resolution.
6.1 Challenge honors pro bono 
work in six categories

Idaho Supreme Court Chief Justice 
Roger Burdick presented the 6.1 Challenge 
awards at the Law Day Reception, where 
about 150 people gathered. Awards 
were given in the categories of small 
firms, large firms, solo practitioners and 

government lawyers. For the first time, an 
award was designated for a corporate law 
department. The winners are as follows:

Solo Practitioner — Wes Wilhite took 
a difficult custody modification case with 
the Idaho Volunteer Lawyers Program 
which exemplified the spirit of Rule 6.1.

Small Firm — Moore & Elia, LLP was 
recognized for the large number of hours 
contributed through the CASA program.  

Large Firm — Stoel Rives LLP had 
a very high percentage of its legal staff 
involved in pro bono, and an extraordinary 
number of hours donated to the Balla 
Prison litigation, immigration matters, 
and an adult guardianship referred by the 
Idaho Volunteer Lawyers Program.  

Government Law Office — Idaho State 
Appellate Public Defender demonstrated 
how government attorneys can creatively 
perform pro bono service. They staffed 
a legal clinic for homeless people, 
provided legal services to a nonprofit, and 
represented an individual in a criminal 
case. The office also provided service to 

FourTh disTricT volunTeers Pull TogeTher laW daY TriumPh

Susie Boring-Headlee and her husband, Paul, pose at the Fourth District’s annual Law 
Day reception in Boise. Susie was honored for her contributions to the legal community 
with the Liberty Bell award.
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the Bar and profession through outreach 
to schools. 

Corporate Law Office — The first-
ever award in this category goes to 
the attorneys at Idaho Power.  The 
participating lawyers worked with CASA, 
and provided legal service to a nonprofit.  
One lawyer contributed 200 hours to the 
Uniform Law Commission and another 
served as a volunteer judge for the 
Idaho Law Foundation’s state mock trial 
competition.  

The 6.1 Challenge judges included 
Chief Federal Magistrate Candy Dale, 
Fourth District Magistrates Russell 
Comstock and Christopher Bieter, Past 
President of the Idaho Law Foundation 
Linda Judd, and Director of the YMCA 
Jim Everett. 
Law Day School Outreach 

Volunteer attorneys gave presentations 
at more than nine schools, with multiple 
classroom presentations at each school. 
Classrooms ranged from 1st grade through 
12th grade. 

— Dan Black and Laurie Fortier

School outreach volunteers
Katherine L. Georger

Holland & Hart LLP
Kristin F. Ruether
Advocates for the West, Inc.

Robert Swartz
Jessica M. Lorello
Office of the Attorney General

Taylor L. Mossman
Mossman Law Office, LLP

Claire S. Tardiff
Ada County Prosecutor’s Office

Gabriel J. McCarthy
McCarthy Law

Jeffery E. Brownson
Nevin, Benjamin, McKay & Bartlett, LLP

Rob G. Dickinson
Hawkins Companies, LLC

Law Day committee
Sean C. Beaver

Powers Tolman PLLC
Christian C. Christensen II
Andrade Law Office, Inc.

Laurie A. Fortier
Boise City Attorney’s Office

Daniel J. Gordon
U.S. Courts, District of Idaho

Mary S. Hobson
Idaho Volunteer Lawyers Program

Heather M. McCarthy
Ada County Prosecutor’s Office

Jason E. Prince
Stoel Rives LLP

Ask-A-Lawyer Volunteers
Jessica M. Lorello
Office of the Attorney General

M. Sean Breen
Manweiler, Breen, Ball & Davis, PLLC

Mark S. Geston
Stoel Rives, LLP

Joseph W. Borton
Borton-Lakey Law Offices

Sally J. Reynolds
Farley Oberrecht West Harwood & 
Burke, PA

A. Denise Penton
Penton Law Office 

Tessa J. Bennett
Legacy Law Group, PLLC

Jennifer M. Schindele
Bevis, Thiry & Schindele, PA

Mark S. Freeman
Foley Freeman, PLLC

Alec T. Pechota
Howell & Vail, LLP

Robert W. Vail
Howell & Vail, LLP

Michael J. Crawford
Law Offices of Michael J. Crawford

Trudy H. Fouser
Gjording & Fouser, PLLC

Elaine A. Nichenko
Blue Cross of Idaho

Shannon N. Romero
Idaho State Appellate Public Defender’s 
Office

Tony J. Steenkolk
Boise, Inc.

Audrey L. Numbers
Numbers Law Office

Ann L. Cosho
Ada County Public Defender’s Office

Laurie A. Fortier
Boise City Attorney’s Office

Heather M. McCarthy
Ada County Prosecutor’s Office

Daniel J. Gordon
U.S. Courts, District of Idaho

Christian C. Christensen II
Andrade Law Office, Inc.

Kira D. Pfisterer
Hepworth Janis & Kluksdal

Kip J. Reiswig
Idaho Supreme Court

Mary R. Grant
Idaho Court of Appeals

Andrew S. Jorgensen
Fourth District Court

Lorna K. Jorgensen
Ada County Prosecutor’s Office

Amber C. Ellis
Ada County Prosecutor’s Office

Alison S. Graham
Idaho Court of Appeals

Marisa S. Crecelius
Carey Perkins, LLP

Katherine C. Ball
U.S. Courts, District of Idaho

Elizabeth A. Mahn
Ada County Prosecutor’s Office

J. Patrick Denton
Ada County Court

Idaho Supreme Court Chief Justice Roger S. Burdick, right, gives an award during the 
Law Day reception. Representing Stoel Rives, LLP are, from left, Allison Blackman, 
Teresa Hill, Jason Prince and Sara Berry. The firm won the 6.1 Challenge in the Large 
Firm category. Judges noted that Stoel Rives attorneys had a very high percentage of 
its legal staff involved in pro bono activities.

Photo by Dan Black
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FOLEY FREEMAN announces the opening of a branch office in Nampa, formerly 
Alban Law, located at 1224 1st Street South, Nampa, Idaho.  This new location will 
allow Foley Freeman to expand its bankruptcy, estate planning, family law, business 
support, and general civil litigation services into Canyon County and surrounding areas.

FOLEY FREEMAN is also pleased to announce that attorneys Leah F. Shotwell and 
Richard L. “Dick” Alban have joined the firm.  

Leah graduated magna cum laude from Gonzaga University with a degree in • 
organizational leadership, and is a 2010 graduate of the University of Idaho College 
of Law.  Leah will work with the firm’s family law and civil litigation teams.  

Dick has a bachelor’s degree from Northwest Nazarene College and is a 1975 graduate • 
of the University of Idaho College of Law.  Dick has practiced bankruptcy law in 
Nampa for over 32 years, and in 2008 was awarded the Professionalism Award by the 
Commercial Law & Bankruptcy Section of the Idaho State Bar.  Dick, who joins the 
firm of counsel, will work with the firm’s bankruptcy team in Nampa.

Leah F. Shotwell

Richard L. Alban
Foley Freeman, PLLC

77 E. Idaho, Suite 100, Meridian, ID 83642
1224 1st Street S., Nampa, ID  83651

Phone: 208.888.9111 | Facsimile: 208.888.5130 | www.foleyfreeman.com

Named the “Lawyer of the Year” in 2004 by the National Law Journal, and listed repeatedly 
in the Journal’s “Profi les in Power: The 100 Most Infl uential Lawyers in America,” Kenneth 
Feinberg is the nation’s leading authority on mediating disputes and administering 
compensatory awards in mass injury cases. Mr. Feinberg has served as Special Master of the 
September 11th Victim Compensation Fund and Administrator of the memorial fund following 
 the shootings at Virginia Tech and the BP Deepwater 
  Horizon Compensation Fund.

Unconventional Responses to Unique Catastrophes:
Tailoring the Law to Meet the Challenges

Kenneth R. Feinberg

Wednesday, October 3, 2012
Reception and Presentation

Featuring Mr. Feinberg
5:30 p.m. (MDT)

Boise Centre
Boise, Idaho

Thursday, October 4, 2012
Bellwood Memorial Lecture

3:30 p.m. (PDT)
Administration Auditorium

Moscow, Idaho



Reserve your room today by calling (208) 343-1871 or visit www.riversideboise.com.  
A block of rooms is available under Idaho State Bar Annual Meeting.

CLEs
Obtain over 10 CLE credits including over  

3 ethics credits ranging from:

•	 Your	Law	Practice:	Planning	for	Death,		
Disability	or	Retirement	and	Closing	the	
Doors

•	 Achieving	Success	in	the	Changing		
Landscape	of	Idaho’s	Legal	Profession

•	 Defending	Prisoners	at	Guantanamo:		
Due	Process,	International	Law	and		
Justice	in	a	Time	of	Conflict

•	 Forensic	Science	in	the	Courts

•	 Designing	an	Effective	Mentoring		
Program	in	Your	Firm/Practice

•	 Malpractice	Issues	Involving		
Alcoholism,	Substance	Abuse	and		
Depression

Location
You and your family can relax, enjoy 
and have fun in the Treasure Valley!

•	 Golfing

•	 Hiking, Biking, Running

•	 River Floating

•	 Shopping

•	 Live Music

•	 Art Galleries

•	 Sporting and Cultural Events

•	 Plus Much More...

Networking
Reconnect with old friends 

while making new ones!

•	 Plenary Session featuring  
ESPY Award Winner Dewey Bozella 

•	 Idaho’s Distinguished Lawyers

•	 Bar President’s Reception

•	 Service Award Luncheon

•	 Celebrating 50 and 60 Years of Practice

•	 Exhibitor Hall

2012 Annual Meeting 
The Riverside Hotel

Boise, Idaho
July 11-13, 2012



Make your next marketing piece stand out from your competitors. Jim Hall and J&M have 
built a solid reputation on impeccable attention to detail, and superior craftsmanship. 
J&M offers offset printing up to 6 colors for your pocket folders, brochures and more. 
Contact Jim today and create your next printed masterpiece. J&M is proud to be a Forest 
Stewardship Council certified printer. FSC identifies paper which contain fiber from well-managed forests. 
FSC works to ensure that people, wildlife and the environment benefit from responsible forestry practices.

JIM HALL
208 340 0229  cell
 208 472 0344  direct
 jim@joslynmorris.com

J & M
Joslyn & Morris, Inc.
1647 Federal Way
 Boise, ID 83705
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Workers’ Compensation Guidebook
Free Download from SeinigerLaw.com

Workers’ Compensation Guidebook
Free Download from SeinigerLaw.com

Workers’ Compensation Guidebook
Free Download from SeinigerLaw.com


