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Protect the best interests of your client.

Does your client have a real estate need?

When it comes to leasing, re-leasing, or buying
commercial space, it’s not just about the cost per
square foot. Functionality, location, operational
costs, floor plate efficiency, physical plant HVAC,
triple net fees and current vacancy rates all effect
the equation. How do you help your client make the
best possible deal?

Put our market expertise and real estate
knowledge to work on your client’s team.

We'll help you keep the client informed and
comfortable in their knowledge of what’s

available in today’s commercial real estate market.

2.\ Tenant Realty Advisors

Whether it’s evaluating space, considering fully
loaded operational costs, or contemplating growth
options, Tenant Realty Advisors can help ensure
you’re protecting the best interests of your client.

Tenant Realty Advisors is the only commercial real
estate firm in the greater Boise area that works
exclusively for tenants and buyers, so we have no
conflict of interest issues resulting from representing
the other side of the negotiation table. Our fees are
contractually paid by the landlord or seller, so there’s
no cost to you or your client. Protect the best
interests of your client by consulting an experienced,
independent, and unbiased commercial real estate
broker. Call Bill Beck today at (208) 333-7050.

William R. Beck SIOR, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com
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Managing and guiding your clients’ complex financial planning means putting your
reputation on the line.

When it’s time for you to recommend a corporate trustee, you can be assured that Washington Trust’s
Wealth Management and Advisory Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting the legal counsel you provide your
clients. Our a full-range of trust services are complemented by our technical expertise, sensitivity,

confidentiality, and a well-earned reputation for personalized and unbiased portfolio management.

Learn more about our expert fiduciary services at: watrust.com/Legal FAQ

Washington Trust Bank m

WEALTH MANAGEMENT & ADVISORY SERVICES

BOISE 208.345.3343 | COEUR D’ALENE 208.667.7993 | SPOKANE 509.353.3898
SEATTLE 206.667.8989 | BELLEVUE 425.709.5500 | PORTLAND 503.778.7077
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SIMMONS

COURT REPORTERS, INC.

‘“WHEN QUALITY COUNTS”

Certified Realtime Reporters

Reporters specializing in complex medical and
construction litigation

Competitive rates
Quick turnaround

24/7 access available to all transcripts and exhibits
through our online repository

Complimentary E-Transcript with every transcript order
Exhibits available digitally and/or in hard copy format

Complimentary full-service conference rooms available
in both downtown Boise and Eagle

PROFESSIONAL

RELIABLE
ACCURATE

AMY E. SIMMONS
CSR No. 685, RPR, CRR
amy@simmonsreporters.com

www.SimmonsReporters.com
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& Corporate Law Section.

Editors
Special thanks to the August editorial team:Sara M.Berry,
Jennifer M. Schindele and Dan Gordon.

Letters to the Editor

The Advocate welcomes letters to the editor or article sub-
missions on topics important to the Bar. Send your ideas
to Managing Editor Dan Black at dblack@isb.idaho.gov.

On the Cover

The photographer is Chris Nye, a partner at White,
Peterson, Gigray, Rossman, Nye & Nichols, P.A., in
Nampa. The cover shot and those below were taken near
Cascade during a world-class competition earlier this
year. They show a kayaker facing upstream as the water
flows from left to right. The series below shows the stages
of the trick just above the rapids. The cover shows the
kayaker immediately after doing a “loop.” Chris explained:
“Imagine surfing a wave - in the ocean the wave is moving
and the surfer surfs down the wave (using gravity). On
a river, the wave is stationary so the kayaker, facing
upstream, is surfing down an endless wave, just before
the curl. The trick is called a loop — the kayaker surfs
down the wave and buries the nose of the kayak into the
oncoming water — the kayak nose goes under and the
kayak goes up and the kayaker tucks forward and more or
less does a somersault landing back in the wave.
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Fraud Investigations | Fraud Detection | Fraud Hotline | Background Checks | Litigation Support

10

Eide Bailly’s forensic team members have
years experience.

an average of

EideBailly.

FORENSIC ACCOUNTING
& INVESTIGATIVE SERVICES

208.424.3510 |

www.eidebailly.com
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QnA Court Reporting, LL.C

Certified Realtime Reporter
Registered Diplomate Reporter
Registered Merit Reporter
Registered Professional Reporter
Idaho Certified Shorthand Reporter
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Healthcare costs are a ALPS, in partnership with the
growing concern. Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are

- entitled to apply for participation in a self-funded
Does your firm have the group health plan tailored to meet the specific

benefit plan you need? needs of lawyers and law firm employees.

Members will benefit from:

¢ Quality Coverage

e Competitive Rates

e Superior Customer Service

¢ A Voice in Plan Design and Management

* Long-Term Stabilization of Health Benefit Costs

S AL PS

Health Solutions
for Idaho Lawyers

The Plan is not insurance and does not participate in the state guaranty association. www.IdahoLawyerBeneflt.com

For more information call: 1 (800) FOR-ALPS
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Upcoming CLEs

September
September 9-10
Annual Advanced Estate Planning Seminar
Sponsored by the Taxation, Probate and Trust Law Section
Sun Valley Resort, Sun Valley, ID
9.0 CLE credits of which 1.0 is ethics

September 26

Ethical Considerations in Starting and Sustaining a Solo or Small
Group Practice

Sponsored by the Idaho Law Foundation

Telephonic Conferencing

12:30 — 1:15 p.m. (MDT)

.75 CLE credits of which .75 is ethics

September 29

CLE Program Replays

Sponsored by the Idaho Law Foundation
Law Center, Boise, ID

1:00 — 4:45 p.m. (MDT)

3.5 CLE credits of which 2.0 is ethics — RAC

September 30

Idaho Practical Skills

Sponsored by the Idaho Law Foundation
Boise Centre, Boise, ID

8:00 a.m. — 3:30 p.m. (MDT)

6.0 CLE credits of which 1.0 is ethics — RAC

October
October 6
Current Issues in Immigration

October (cont’d)

October 14

The New and Improved Family Law Handbook &
Representing Children in Child Protection Cases
Sponsored by the Family Law Section

9:00 a.m. — 4:30 p.m. (MDT)

Owyhee Plaza, Boise

6.25 CLE credits— RAC

October 17

Idaho Foreclosure Act

Sponsored by Idaho Law Foundation
12:30 — 1:15 p.m. (MDT)
Telephonic Conferencing

.75 CLE credits — RAC

October 19
CLE Idaho: Lunch and a Video
Sponsored by the Idaho Law Foundation
11:15 a.m. — 1:30 p.m. (Local time)
2.0 CLE credits
Boise — Law Center
Grangeville — Super 8 Motel
Mountain Home — City Hall
Preston — Franklin County Courthouse
Silver Valley — Health and Education Center
(Smelterville)

October 21

The New and Improved Family Law Handbook &
Representing Children in Child Protection Cases
Sponsored by the Family Law Section

Co-Sponsored by the Business and Corporate Law Section

and the International Law Section
1:00 - 3:00 p.m. (PDT)
Holiday Inn and Suites, Hayden
2.0 CLE credits

9:00 a.m. — 4:30 p.m. (MDT)
Hilton Garden Inn, Idaho Falls
6.25 CLE credits— RAC

*RAC—These programs are approved for Reciprocal Admission Credit
pursuant to Idaho Bar Commissions Rule 204A(e)

Dates and times are subject to change. The ISB website contains current information on CLEs.
If you don’t have access to the Internet please call (208) 334-4500 for current information.

Attend a CLE that keeps you on the cutting edge

Live Seminars

Throughout the year, live seminars on a vari-
ety of legal topics are sponsored by the Idaho
State Bar Practice Sections and by the Continu-
ing Legal Education program of the Idaho Law
Foundation. The seminars range from one hour
to multi-day events. Upcoming seminar infor-
mation and registration forms are posted on the
ISB website at: isb.idaho.gov. To register for an
upcoming CLE contact Dayna Ferrero at (208)
334-4500 or dferrero@isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on demand
through our online CLE program. You can view
these seminars at your convenience. To check
out the catalog or sign up for a program go to
http://www.legalspan.com/isb/catalog.asp.
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Webcast Seminars

Many of our one-to three-hour seminars are also
available to view as a live webcast. Pre-registra-
tion is required. These seminars can be viewed
from your computer and the option to email in
your questions during the program is available.
Watch the ISB website and other announce-
ments for upcoming webcast seminars. To learn
more contact Eric White at (208) 334-4500 or
ewhite@isb.idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available for rent
in DVD, VCR and audio CD formats. To visit
a listing of the programs available for rent, go
to isb.idaho.gov, or contact Eric White at (208)
334-4500 or ewhite@isb.idaho.gov.
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PRESIDENT’S MESSAGE

MenNTOR INSPIRED A YOUNG LAWYER TO STAND UP FOR HIMSELF

Reed W. Larsen
President, Idaho State Bar
Board of Commissioners

As I write this article we have com-
pleted the Bar’s Annual Meeting. We
honored four lawyers as being “Distin-
guished Lawyers”: Judge Larry M. Boyle,
L. Lamont Jones, John Evan Robertson,
and Richard Wayne Sweney. I thought
the Annual Meeting was a great success.
It is great to see the accomplishments of
lawyers. We have changed the world and
continue to change the world for good,
despite what some media reports might
suggest. Just the achievements of these
Distinguished Lawyers tell each of us that
we make a difference.

We have also lost, in recent months,
some former Dis-
tinguished Law-
yer recipients and
some lawyers
who were certain-
ly  distinguished
lawyers, but had
not actually re-
ceived the award.
I did not know
Jack Barrett or
Carl Burke very
well. I never had
the pleasure of meeting Gene Miller, but
had heard great things about him. John
Hepworth, I knew and it is his influence
that leads me to this article.

When I was a young lawyer, I had a
deposition with John Hepworth. My su-
pervising attorney, at the time, who is now
my partner, Gary Cooper, told me I need-
ed to go to Tacoma, Washington, to do a
deposition of an eye witness to an acci-
dent that happened near Castleford. I may
have had a week advanced notice of the
deposition, but it may have been shorter
than that. All I knew was I had been out
of law school for less than a year and John
Hepworth was taking the deposition and
it may be used in lieu of trial testimony.
I knew that I could really screw things up
and John Hepworth was a really, really,
good lawyer. I was scared, well actually,
I thought I would wet my pants and jeop-
ardize the case.

Reed W. Larsen

I read the witness statement given to
the investigating officer and I talked to the
witness over the phone. I was basically
prepared. The deposition was at the wit-
nesses’ house in Tacoma about 25 miles
from the airport. I rented a car and arrived
about 20 minutes before the deposition.
About 5 minutes before the deposition
was to start a cab pulled up and Mr. Hep-
worth got out. We had a cordial conversa-
tion. I told him I went to law school with
his son Jeff and basically tried to establish
some rapport. John complained about the
distance from the airport and the cab ride.
So I offered him a ride to the airport when
the deposition was done. He thought that
was a great idea and the witness whose
kitchen we were in took in the entire con-
versation.

As the deposition progressed, John
asked some questions and the witness was
helping my case and not really helping
John. John didn’t give up. He came at this
witness from 5 or 6 different angles. At
some point I had the thought, be it ever so
delayed that I might want to object to the
questions as they had been asked and an-
swered. Of course, I didn’t get my objec-
tion out very well and it interrupted John’s
flow. We had one of those moments that
happen in a deposition from time to time
where you feel like you have to stand up
for yourself and I did. It got a little heated
and I knew I was over matched. The wit-
ness, who could tell that I was easily over
matched at that point determined it was
time to intervene on my behalf. As I re-
member it he said: “Mr. Hepworth, appar-
ently you don’t remember who is taking
you back to the airport.” The court report-
er broke out laughing and it was enough to
defuse the situation. John and I completed
the deposition.

On the ride to the airport, John com-
plemented me for doing a good job in the
deposition. | was amazed!! I cherished the
positive feedback. I told him I was a little
intimidated by his skills and reputation as
a trial lawyer. I also told him that as a fifth
grader I had a basketball coach who was
just a little mean guy who demanded you
play hard and stand up for yourself. Once
you stood up and had confidence he was
a great guy and a great coach. My fifth
grade coach was also a Golden Gloves
boxer which was pretty scary to a little

“Each time a man stands up
for an ideal, or acts to improve
the lot of others, or strikes out
against injustice, he sends forth
a tiny ripple of hope . . . and
crossing each other from a mil-
lion different centers of energy
and daring those ripples build
a current that can sweep down
the mightiest walls of oppression
and resistance.”

- Robert F. Kennedy

kid. I then asked John if he was by chance
related to Merlie Hepworth, my fifth grade
basketball coach. I told him they looked
a lot alike. John then told me that Merlie
was his brother.

Over the years | had a number of cases
with John Hepworth. I learned a lot from
watching and listening to him. I am a bet-
ter lawyer for that association. In strange
ways as a young boy and as a young law-
yer I was mentored by two brothers who
could have never known their paths would
cross in the life of another lawyer. I never
really got to properly tell either Merlie or
John thanks for being a positive influence
and demanding a good fight. I hope this
helps Charlie and Jeff realize the scope of
influence their father has had in just some
of the small ways that make a big differ-
ence.

Mentoring is not about a program. It is
about a spirit. It is about an example. Let
us try to catch that spirit and continue to
do some good in the world.

About the Author

Reed W. Larsen is a founding part-
ner at Cooper & Larsen in Pocatello. He
is a 1985 graduate from the University of
Idaho College of Law. He has served as a
Commissioner for the Sixth and Seventh
Judicial Districts since 2009 and is cur-
rently serving a year term as President of
the Idaho State Bar Board of Commission-
ers. Reed is married to Linda M. Larsen
and together they have three children.
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David Kerrick

Mediation
Conciliation
Neutral Evaluation

1001 Blaine

PO Box 44
Caldwell, ID 83606
208-459-4574
208-459-4573 fax

www.davidkerrick.com

Commercial Real

Estate Needs?

I’m your Expert!
24 years local market experience

Commercial Real Estate Broker
Principal, DK Commercial
0. 208.955.1014 C. 208.850.5009

www.dkcommercial.com

PEDERSEN &
COMPANY, PLLC

INTELLECTUAL PROPERTY LAW

Ken J.Pedersen Barbara Schaefer Pedersen
Patent Attorney Patent Agent

208-343-6355

www.pedersenco.com

1410 N. 28th Street * Boise, Idaho 83703
X /)
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GROUP
Structured Settlements
*» 100% Tax Free Income, Including Interest Earned
» Guaranteed Payments & Rates Of Return
» Preservation Of Government Benefits
» Financial Protection & Peace Of Mind

* No Ongoing Fees Or Management Expenses

Idaho's Trusted
Source For
Structured

Settlements &
Structured
Attorney Fees

Audrey Kenney

akenney@tjsg.com
(208) 631-7298
www.ijsg.com



DISCIPLINE

THOMAS G. MAILE 1V
(Suspension)

On July 28, 2011, the Idaho Supreme
Court issued a Disciplinary Order sus-
pending Eagle attorney Thomas G. Maile
IV from the practice of law for a period
of six (6) months based on professional
misconduct. The Idaho Supreme Court
found that Mr. Maile violated Idaho Rules
of Professional Conduct (“I.LR.P.C.”) (ef-
fective through 6-30-04) 1.7(a) [A lawyer
shall not represent a client if the represen-
tation of that client will be directly ad-
verse to another client, unless the lawyer
reasonably believes the representation will
not adversely affect the relationship with
the other client and each client consents
after consultation], 1.7(b) [A lawyer shall
not represent a client if the representation
of that client may be materially limited by
the lawyer’s own interests, unless the law-
yer reasonably believes the representation
will not be adversely affected and the cli-
ent consents after consultation], and 1.9
[A lawyer who has formerly represented
a client in a matter shall not thereafter
represent another person in the same or
substantially related matter in which that
person’s interests are materially adverse
to the interests of the former client unless
the lawyer reasonable believes the repre-
sentation will not be adversely affected
and the former client consents after con-
sultation]. The Court also ordered Mr.
Maile to reimburse the Idaho State Bar
(“ISB”) its costs incurred in investigating
and prosecuting this matter.

The Idaho Supreme Court’s Disci-
plinary Order followed a hearing before
the Professional Conduct Board (“PCB”)
in an ISB formal charge disciplinary pro-
ceeding in which the PCB found clear
and convincing evidence that Mr. Maile
violated the Idaho Rules of Professional
Conduct set forth above. The misconduct
stems from a conflict of interest arising
from Mr. Maile’s long term representation
of Theodore L. Johnson (“Ted”) and his
subsequent purchase of real property be-
longing to Ted.

Mr. Maile represented Ted from ap-
proximately 1992 to 2002, when Ted
passed away at the age of 78. In 1997,
Ted executed a Revocable Trust Agree-
ment and created the Theodore L. John-
son Revocable Trust (“Trust’), which Mr.
Maile prepared. The Trust designated Ted
as the trustee and his niece Beth and her
husband as co-successor trustees. Ted’s
three nephews, the Taylors, were resid-

ual beneficiaries of the Trust. The Trust
owned forty acres of undeveloped prop-
erty on Linder Road in Ada County, Idaho
(“the Property”).

In May 2002, Ted received an unso-
licited offer from F.W. to purchase the
Property for $400,000. Ted thereafter met
with Mr. Maile to review the terms of the
offer. Ted informed Mr. Maile that the of-
fer was for the same property that Maile
had previously indicated he was interested
in buying, and asked Mr. Maile if he was
still interested. Mr. Maile confirmed that
he was still interested in purchasing the
Property and asked Ted whether that in-
terest caused Ted any difficulty in having
him review the F.W. offer. Ted responded
that it did not and that he was not aware of
the Property’s fair market value.

Mr. Maile thereafter contacted Ted’s
accountant to discuss the tax implica-
tions of the offer on the Property. The ac-
countant indicated that the $400,000 offer
might be too low and referenced another
of her client’s sale of forty acres of unde-
veloped land in the area for $850,000 in
1996. In June 2002, Mr. Maile wrote a
letter to F.W.’s attorney stating that based
upon comparable values in the area, he
and Ted believed the offer was “extremely
low.” F.W.s offer expired on June 20,
2002, without being accepted or a coun-
teroffer being made.

In late July 2002, Ted showed up at
Mr. Maile’s office unannounced with a
recent appraisal that appraised the Proper-
ty’s current value at $400,000. Ted asked
if Mr. Maile was still interested in pur-
chasing the Property. Mr. Maile informed
Ted that he was and asked about the sale
price. Mr. Maile also advised Ted as fol-
lows: “Because I have represented you in
the past there may be a question of a con-
flict of interest. So if you want, and it’s
your choice, if you want another attorney
to draw up the real estate agreement, you
have the right to seek independent coun-
sel to do so, if you want to.” Ted replied,
“No, I trust you.” Mr. Maile again told
Ted: “You should, and it is your choice,
seek independent counsel either to review
the contract or create the contract. Write
the contract.” Ted replied, “No, I trust
you.”

On or about July 22, 2002, Mr. Maile
prepared an Earnest Money Agreement
(“EMA”) to purchase the Property for
$400,000 which he and his wife signed.
On July 25, 2002, Mr. Maile met with
Ted at his home and reviewed some of the
terms with him, but did not read the EMA

with Ted line by line. The EMA identified
Mr. Maile as a realtor who was represent-
ing himself and his wife in the transaction.
Ted signed the EMA at the conclusion of
the meeting.

On August 1, 2002, Mr. Maile and
his wife formed Berkshire Investments,
LLC (“Berkshire”) for the purpose of ac-
quiring the Property from the Trust and
developing it. Sometime thereafter, Mr.
Maile was informed that Ted had a heart
attack. On August 15, 2002, pursuant to
an Assignment of Earnest Money Agree-
ment prepared by Mr. Maile, he and his
wife assigned their rights under the EMA
to Berkshire. In return, Berkshire agreed
to pay the unpaid balance of the purchase
price and released Mr. Maile “from all fu-
ture liability.” Beth, pursuant to a Power
of Attorney, signed the Assignment on be-
half of Ted.

The EMA provided for closing on
September 15, 2002. Before the closing
Beth and her husband sought independent
legal review of the EMA and Assignment
of EMA to Berkshire by a Boise attorney,
D.W. That attorney advised them that
because the EMA was already executed
“it was too late to provide any substan-
tive input” but urged them to request Mr.
Maile to substitute a standard form deed
of trust, including a due on sale provision
and require payment of taxes before the
same became delinquent. Beth requested
that Mr. Maile follow D.W.’s advice. He
agreed to do so but the deed of trust docu-
ment he prepared did not contain either of
D.W.’s suggestions.

On September 14, 2002, Mr. Johnson
died before the transaction closed. On
September 16, 2002, Mr. Maile closed
the sale on the Property with Beth and
her husband acting as successor trustees.
Prior to the closing, Mr. Maile did not
consult with Beth and her husband to ex-
plain the transaction documents nor did he
provide copies to D.W. Beth testified at
the hearing that she was under a great deal
of stress at that time due to her uncle’s
death, the funeral and family arriving for
the funeral.

Thereafter the Taylors, the beneficia-
ries under the Trust, indicated they would
challenge the sale of the Property. On May
7,2003, Beth sent Mr. Maile a letter termi-
nating his employment “in any capacity as
attorney” for the Trust or Ted’s estate be-
cause she did not want the Trust involved
in a lawsuit. On May 19, 2003, Mr. Maile
sent Beth a check for Berkshire’s first an-
nual payment under the EMA. On July
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7, 2003, one of the Trust’s beneficiaries
wrote to Mr. Maile alleging that he pur-
chased the Property for less than the fair
market value and accused him of violating
the .R.P.C.

In December 2003, Mr. Maile pre-
pared a Release and Reconveyance agree-
ment which purported to release any and
all claims against him and his wife and
recorded it on January 20, 2004. On
January 8, 2004, Mr. Maile finalized a
commercial loan for the development
of the Property and sent Beth a check in
the amount of $293,848.03, representing
Berkshire’s final payment on the Property.
On January 22, 2004, the Taylors filed a
lis pendens against the Property and on
January 23, 2004, the Taylors filed a civil
complaint against Mr. Maile, his wife and
Berkshire in Ada County District Court.
In February 2004, Mr. Maile prepared a
second Release and Reconveyance agree-
ment containing broad release language
which purported to release any and all
claims against Berkshire. Mr. Maile ini-
tially used the Release and Reconveyance
documents as affirmative defenses in the
litigation filed by the Taylors.

On June 6, 2006, the District Court en-
tered a Judgment on Beneficiaries’ Claims
which provided that the purchase and sale
of the Property was void as a matter of
law, that the purchase price of $400,000
should be returned to Mr. Maile and that
title to the Property was quieted to the
Trust in fee simple.

With respect to LLR.P.C. 1.7(a) and
(b), although Mr. Maile claimed that his
attorney client relationship with Ted and
the Trust ended in early July 2002 at the
conclusion of his advising Ted on F.W.’s
offer to purchase the Property, the PCB
found that Mr. Maile never terminated
that relationship. The PCB found that
although the EMA identified Mr. Maile
as a realtor who was representing him-
self and his wife in the transaction, under
the circumstances of this transaction that
was not adequate notice of termination
of the attorney client relationship. The
PCB further found that the statement by
Ted “No, I trust you,” in response to Mr.
Maile’s disclosure of a possible conflict of
interest, was not adequate consent for Mr.
Maile to enter into the purchase and sale
transaction with his client, the Trust, and
that Maile’s own interests as purchaser of
the Property adversely affected the Trust.
The PCB found that the statement by Ted
that he trusted Mr. Maile indicated he was
still relying on Mr. Maile to provide him
impartial representation. The PCB found
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that Mr. Maile should have realized Ted’s
confusion, but Mr. Maile was considering
his own interests instead of Ted’s. With
respect to I.R.P.C. 1.7(a), the PCB found
that a disinterested lawyer would con-
clude that a client in Ted’s position should
not agree to be represented by Mr. Maile
under these circumstances. Therefore,
Mr. Maile could not ask for consent and
should not have continued with the trans-
action without Ted and the Trust being
represented by independent counsel. With
respect to the violation of .LR.P.C. 1.7(b),
the PCB concluded that Mr. Maile’s par-
ticipation in closing the transaction with
the Trust was a clear violation of that rule
because there was still an attorney client
relationship between Mr. Maile and the
Trust; that Mr. Maile was now represent-
ing himself, his wife and their LLC; that
Mr. Maile could not reasonably believe
the representation of the Trust would not
be adversely affected; and that Mr. Maile
failed to consult with the Trust and seek
its consent.

With respect to the violation of .R.P.C.
1.9, the PCB found that the attorney client
relationship between Mr. Maile and the
Trust was officially terminated by Beth’s
May 7, 2003 letter. The PCB found that
Mr. Maile was clearly representing him-
self, his wife and their LLC when pre-
paring and submitting the Release and
Reconveyance documents in early 2004,
both of which contained broad release
language, and that Mr. Maile’s interests
were clearly adverse to the Trust at that
time because of the threatened litigation
and then the filing of the lawsuit during
that time period. The PCB concluded that
there was clear and convincing evidence
of overreaching on the part of Mr. Maile
by including the release language in the
documents; that Mr. Maile’s interests were
clearly adverse to those of the Trust when
he prepared those documents; that Mr.
Maile never consulted with nor explained
to the Trust trustees the meaning of the re-
lease language he included in the Release
and Reconveyance documents; that Mr.
Maile never obtained consent of the Trust
to permit him to represent himself, his
wife and their LLC when their interests
were clearly adverse to those of the Trust;
and that Mr. Maile clearly advanced his
own self interest and ignored the interests
of his former client, the Trust.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

EDGAR J. STEELE
(Resignation
in Lieu of Discipline)

On August 1, 2011, the Idaho Su-
preme Court entered an Order accepting
the resignation in lieu of discipline of Co-
eur d’Alene attorney, Edgar J. Steele. The
Idaho Supreme Court’s Order followed
a stipulated resolution of a disciplinary
proceeding that related to the following
conduct.

On June 11, 2010, a warrant for Mr.
Steele’s arrest was issued by the United
States District Court for the District of
Idaho pursuant to a criminal complaint.
On July 20, 2010, a federal grand jury is-
sued a Superseding Indictment. The Su-
perseding Indictment charged Mr. Steele
with four criminal counts.

On May 5, 2011, following trial, a
federal jury found Mr. Steele guilty of
all four counts of the Superseding Indict-
ment. Those counts were: Count One,
Use of Interstate Commerce Facilities in
the Commission of Murder for Hire, 18
U.S.C. § 1958; Count Two, Use of Explo-
sive Material to Commit Federal Felony,
18 U.S.C. § 844(h); Count Three, Pos-
session of a Destructive Device in Rela-
tion to a Crime of Violence, 18 U.S.C. §
924(c)(1)(B)(ii); and Count Four, Tam-
pering with a Victim, 18 U.S.C. § 1512(b)
(3). Following the jury verdict, Mr. Steele
self-reported to the Idaho State Bar that he
had been found guilty of those felonies.

The Idaho Supreme Court accepted
Mr. Steele’s resignation effective August
1, 2011. By the terms of the Order, Mr.
Steele may not make application for ad-
mission to the Idaho State Bar sooner than
five years from the date of his resignation.
If he does make such application for ad-
mission, he will be required to comply
with all bar admission requirements found
in Section II of the Idaho Bar Commis-
sion Rules and shall have the burden of
overcoming the rebuttable presumption of
“unfitness to practice law.”

By the terms of the Idaho Supreme
Court’s Order, Mr. Steele’s name was
stricken from the records of the Idaho Su-
preme Court and his right to practice law
before the courts in the State of Idaho was
terminated on August 1, 2011.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.



DISCIPLINE

DARREN S. ROBINS
(Suspension/Withheld
Suspension/Probation)

On July 27, 2011, the Idaho Supreme
Court issued a Disciplinary Order sus-
pending Darren S. Robins from the prac-
tice of law in Idaho. The Idaho Supreme
Court’s Order followed a Professional
Conduct Board recommendation after a
disciplinary hearing.

On April 30, 2010, the Idaho State Bar
filed a formal charge Complaint against
Mr. Robins. The Complaint alleged two
violations of Idaho Rules of Profession-
al Conduct 1.3 [Lack of Diligence], 1.4
[Communication], 3.2 [Expediting litiga-
tion], 3.4(c) [Fairness to opposing party
and counsel] and 8.4(d) [Conduct prejudi-
cial to the administration of justice]. The
Complaint alleged one violation of Idaho
Rules of Professional Conduct 1.2 [Scope
of representation], 1.16(d) [Failure to re-
turn unearned fees], and 8.4(b) [Failure
to respond to Bar Counsel in connection
with a disciplinary matter] and Idaho Bar
Commission Rule 505(e) [Failure to co-
operate with or respond to a request from
Bar Counsel]. On May 24, 2010, Mr.
Robins filed his Answer to the Complaint
admitting some of the material allegations
of the Complaint, admitting the allega-
tions that he violated I.R.P.C. 8.1(b) and
[.B.C.R. 505(e) and denying the remain-
ing alleged violations of the Idaho Rules
of Professional Conduct.

The disciplinary hearing was sched-
uled on April 12,2011. On April 11,2011,
Mr. Robins filed a Motion to Continue. At
the hearing, the Idaho State Bar objected
to the Motion to Continue and the Hearing
Committee denied the motion. Mr. Rob-
ins did not appear at the hearing and the
Idaho State Bar presented its witnesses
and exhibits.

The allegations and the hearing pri-
marily related to two client matters in
the Seventh Judicial District and the fol-
lowing facts and circumstances. In one
matter, Mr. Robins entered an appearance
on behalf of a client charged with felony
domestic battery and assault. Mr. Robins
failed to appear on his client’s behalf at
the status conference and preliminary
hearing. The same client also hired Mr.
Robins for a civil child custody case and
paid him $1,500 for representation in the
criminal case and the civil child custody
case. In the civil child custody case, Mr.
Robins never did what he told the client
he was going to do. The client and his
ex-wife resolved the custody matter by
themselves. Mr. Robins never provided

his client with an invoice or statement
reflecting services rendered in either case
and did not refund the money to his client,
despite a request for a refund from the cli-
ent’s mother.

In the second client matter, a client
retained Mr. Robins and paid a $500 re-
tainer fee for representation in a criminal
felony case. Mr. Robins failed to attend
the scheduled pre-trial conference. There-
after, the court issued a show cause order
requiring Mr. Robins to appear and show
cause why he should not be held in con-
tempt. Mr. Robins appeared at the show
cause hearing and the court agreed to re-
serve sanctions if Mr. Robins contacted
Bar Counsel regarding his personal cir-
cumstances. Mr. Robins did contact Bar
Counsel. In that case, Mr. Robins failed
to communicate with his client about plea
agreements, did not file pleadings and his
client testified that he received no value
from Mr. Robins’ representation.

Mr. Robins admitted that he failed to
respond to Bar Counsel about those cli-
ents’ grievances.

The Hearing Committee and the Idaho
Supreme Court found that Mr. Robins
violated all of the Idaho Rules of Profes-
sional Conduct set forth above. The Idaho
Supreme Court ordered that Mr. Robins
be suspended from the practice of law
in Idaho for four years, and two years of
the suspension is withheld. The period of
withheld suspension shall not commence
until Mr. Robins requests, and is granted,
permission to transfer his inactive license
to active status. The Court ordered that
before being reinstated, Mr. Robins shall
comply with I.B.C.R. 516 and 517 and
shall reimburse the Idaho State Bar for all
costs and expenses associated with the dis-
ciplinary proceeding. In addition, before
being eligible to be reinstated to the active
practice of law in Idaho, Mr. Robins must
first receive approval to transfer his li-
cense from inactive status to active status
under the applicable Idaho Bar Commis-
sion Rules. The Court also ordered that
before being eligible to be reinstated, Mr.
Robins must pay his two clients $1,300
and $500 plus interest.

The Idaho Supreme Court’s Order
also provided that Mr. Robins shall serve
a four-year period of probation following
reinstatement. The conditions of proba-
tion include that Mr. Robins will serve the
withheld two-year suspension if he admits
or is found to have violated any of the
Idaho Rules of Professional Conduct for
which a public sanction is imposed for any
conduct from the date of his suspension
through the period of probation. During

his probation, Mr. Robins shall avoid any
alcohol or drug-related criminal acts or
alcohol or drug-related traffic violations;
at his own expense, enroll in a program
of random urinalysis testing for alcohol,
including EtG testing and any other panel
of tests the testing entity believes is ap-
propriate; remain under his physician’s
care and comply with any treatment regi-
men prescribed by his physician; practice
under a supervising attorney; provide
monthly reports to Bar Counsel attesting
that his representation of his clients is
consistent with his responsibilities under
the Idaho Rules of Professional Conduct;
and maintain errors and omissions legal
malpractice insurance.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

A. ELIZABETH BURR-JONES
(Public Censure)

On August 1, 2011, the Idaho Supreme
Court issued a Disciplinary Order impos-
ing a Public Censure upon Burley attor-
ney, A. Elizabeth Burr-Jones, based upon
her professional misconduct.

The Idaho Supreme Court found that
Ms. Burr-Jones violated I.R.P.C. 1.5(f) [A
lawyer shall provide an accounting upon
request], 1.15(a) [A lawyer shall hold
property of clients that is in the lawyer’s
possession separate from the lawyer’s
own property], 1.15(c) [A lawyer shall
promptly deliver to the client any funds
the client is entitled to receive], 1.15(d) [A
lawyer shall keep property in which two
or more persons claim an interest separate
until the dispute is resolved and shall dis-
tribute all portions of the property as to
which the interests are not in dispute] and
1.16(d) [A lawyer shall return unearned
fees and costs upon termination of repre-
sentation].

The Idaho Supreme Court’s Disciplin-
ary Order followed a stipulated resolution
of an Idaho State Bar disciplinary pro-
ceeding in which Ms. Burr-Jones admit-
ted that she had violated the Idaho Rules
of Professional Conduct set forth in the
preceding paragraph.

The Complaint filed in this proceeding
related to Ms. Burr-Jones’ representation
of two clients in civil cases. In the first
matter, the client paid Ms. Burr-Jones a
$1,600 retainer fee in January 2009. In
February 2009, the client terminated the
representation and requested the return of
his file and an itemized accounting. At
the time of termination, Ms. Burr-Jones
owed the client a $947.95 refund. Ms.
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Burr-Jones did not provide the requested
file, accounting or refund despite multiple
requests. The client filed a grievance in
December 2009. In January 2011, Ms.
Burr-Jones provided the $947.95 refund.
In April 2011, she paid the client an ad-
ditional $108.50 in interest.

In the second matter, the client paid
Ms. Burr-Jones a $1,500 retainer fee. In
October 2002, the Court ordered the cli-
ent’s ex-husband to pay her $1,815, re-
flecting $1,500 in attorney fees and $315
in costs for an airline ticket. In July 2009,

the client’s ex-husband was arrested and
posted bond. In August 2009, the Court
converted $2,200 of the bond to pay
court-ordered obligations to the client.
The payment was sent to Ms. Burr-Jones
and deposited into her office’s general ac-
count. Between September 2009 and May
2010, the client called Respondent’s of-
fice numerous times requesting the $1,815
payment. The client received varying re-
sponses regarding the amount and status
of the funds she was entitled to receive. In
July 2010, the client filed a grievance and,

Javier L. Gabiola

Joseph N. Pirtle Benjamin C. Ritchie

Idaho Academy of
Leadership for Lawyers

announces inaugural class

The Idaho Academy of Leadership for
Lawyers (IALL) proudly announces the
2011-12 inaugural class. The class is com-
prised of 12 lawyers from different prac-
tice areas with a variety of experiences
from various parts of Idaho. This diverse
group will build upon their leadership
skills and promote leadership experiences.
Participants have committed 7 days over
the next year which begins on September
30, 2011 and concludes on July 12, 2012.
IALL is an interactive leadership training
program designed specifically for lawyers
who have practiced law for a minimum 5
years. For more information please con-
tact Mahmood Sheikh, Deputy Executive
Director, at (208) 334-4500.
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R. William Hancock,

Nicole C. Hancock
Jr.

Monica E. Salazar Christine M. Salmi

The 2011 - 12 IALL class:

Paul L. Arrington
Barker Rosholt & Simpson, LLP
5th District

Javier L. Gabiola
Cooper & Larsen
6th District

Nicole C. Hancock
Stoel Rives LLP
4th District

R. William Hancock, Jr.

Merrill & Merrill, Chtd.

6th District

Paul D. McFarlane

Moffatt Thomas Barrett Rock & Fields,
Chtd.

4th District

Gene A. Petty

Ada County Prosecuting Attorney

4th District

later that month, Ms. Burr-Jones provided
the $1,815 payment. In April 2011, Ms.
Burr-Jones paid the client an additional
$94.82 in interest.

This public censure shall be published
in The Advocate, the Times-News and the
Idaho Reports. The public censure does
not limit Ms. Burr-Jones’ eligibility to
practice law.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

Paul D. McFarlane Gene A. Petty

Timothy W. Tyree Jonathan M. Volyn

Joseph N. Pirtle
Elam & Burke
4th District

Benjamin C. Ritchie

Moffatt Thomas Barrett Rock & Fields,
Chtd.

7th District

Monica E. Salazar
Catholic Charities of Idaho
3rd District

Christine M. Salmi
Perkins Coie, LLP
4th District

Timothy W. Tyree
Hawley Troxell Ennis & Hawley LLP
4th District

Jonathan M. Volyn

Racine, Olson, Nye, Budge & Bailey,
Chtd.

6th District



Newly sworn-in Chief Justice Roger S.
Burdick took a moment during the In-
vestiture Ceremony to thank his family.

Justice Burdick Sworn In

Governor Butch Otter administered
the oath the oath of office to Justice
Roger S. Burdick in a ceremony August
9, officially beginning his term as Chief
Justice of the Idaho Supreme Court.
Justice Burdick was unanimously elected
to replace Justice Daniel T. Eismann,
who has led the court for the last four
years and who will continue on the court.
Burdick thanked Justice Eismann for his
leadership, and said he would try to follow
his example.

Justice Burdick also pledged to retain
independence of the judiciary that reflects
Idahoans’ independence.

Justice Burdick has served for 30 years
in various capacities within the Idaho Ju-
diciary, including service as a Magistrate
Judge in Jerome County, a District Judge
in Twin Falls County, the Administrative
Judge for the Fifth Judicial District and
the judge overseeing the Snake River Ba-
sin Adjudication. In August 2003, he was
appointed to the Idaho Supreme Court by
Gov. Dirk Kempthorne and was retained
by popular vote in 2004 and 2010. In
2007, he became Vice Chief Justice of the
Idaho Supreme Court.

Justice  Burdick  received  his
undergraduate degree in Finance from
the University of Colorado in 1970 and
graduated from the University of Idaho
School of Law in 1974.

Public comment needed on
reappointment of U.S. Judge
Terry L. Myers

The current term of the Honorable
Terry L. Myers, U.S. Bankruptcy Judge
for the District of Idaho, is due to expire in
August 2012. The U.S. Court of Appeals
for the Ninth Circuit is considering the re-
appointment of the Judge to a new term
of office of 14 years. The Court invites
comments from the bar and public about
Judge Myers’ performance as a bank-
ruptcy judge. The duties of a bankruptcy
judge are specified by statute, and include
conducting hearings and trials, making
final determinations, and entering orders
and judgments.

Members of the bar and public are
invited to submit comments concerning
Judge Myers for consideration by the
Court of Appeals in determining whether
or not to reappoint him. Anonymous re-
sponses will not be accepted. However,
respondents who do not wish to have their
identities disclosed should so indicate in
the response, and such requests will be
honored.

Comments should be submitted no
later than Friday, October 14, 2011, to the
following address: Office of the Circuit
Executive, P.O. Box 193939, San Francis-
co, CA 94119-3939, Attn: Reappointment
of U.S. Bankruptcy Judge Myers, Fax:
(415) 355-8901.

Judge Gregory Culet

announces his retirement

Third District Judge Gregory M. Cu-
let announced he will retire effective De-
cember 31, 2011. Judge Culet has served
as an Idaho judge for over 31 years. He
was originally appointed to serve as a
Magistrate Judge in Washington County
commencing June 1, 1980. He was ap-
pointed by Governor Dirk Kempthorne to
serve as a District Judge, effective Octo-
ber 1, 2001. Upon his retirement, he will
continue to serve on a part-time basis as a
senior judge as assigned by the Idaho Su-
preme Court.

Bellwood Lecture to feature

ABA President, Bill of Rights
Wm. T. (Bill) Robinson III, President
of the American Bar Association, will de-
liver the 2011-12 Sherman J. Bellwood
Memorial Lecture at the University of
Idaho in Moscow at 3:30 p.m., Tuesday,
Sept. 13 at the Administration Auditori-
um. While in Moscow, he will meet with
faculty, students and guests. He will also

address law students
on opportunities and
challenges in the le-
gal profession. The
next day, he will
deliver keynote re-
marks as part of an
extended Bellwood
program in Boise at
the Boise Centre be-
ginning at noon. The
keynote lecture is
titled, “The American Judiciary: Under-
funded, Misunderstood, and More Impor-
tant than Ever.”

The 2011-12 Bellwood program will
combine President Robinson’s appear-
ance with a celebration of the 220th an-
niversary of the Bill of Rights in the
United States Constitution. The program
in Moscow will include panel discussions
on limited government and enumerated
rights; community values and the First
Amendment; and the rights and powers of
states in our federal system. In Boise the
program will include panel discussions on
the worldwide impact of the U.S. Bill of
Rights; lessons from history when rights
have been subjugated; due process and the
accuracy of judgments in capital criminal
cases; and competing philosophies on ju-
dicial interpretation of the Bill of Rights.

The Bill of Rights component of the
Bellwood program is a civic education
outreach effort by the College of Law
in collaboration with generous sponsors
and volunteers from the Idaho State Bar,
including the Diversity and Family Law
sections. Members of the legal profession
can attend lectures and panel discussions
for CLE credits at modest cost. Selected
programs also will be available free of
charge to the public, to undergraduate
students in Moscow-Pullman and Boise,
and to high school teachers and students
at both locations.

Wm. T. (Bill)
Robinson IlI

Citizens Law Academy

returns this fall

The Fourth and Seventh District Bar
Associations have announced their fall
lineup for Citizens Law Academy featur-
ing a faculty of prominent Idaho attorneys
and judges. The weekly two-hour evening
classes offer an insider’s view of how our
justice system works. Class sizes are lim-
ited and participants are chosen from ap-
plications. For more information, check
the Idaho State Bar website: http://isb.
idaho.gov/ilf/Ire/cla.html
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*Fine print has its place. Just not in a banking relationship. That’s why
we developed straight-forward, real-world banking solutions for legal
professionals. Frankly, we work hard to understand some of the unique
banking needs of law firms. Like how progress billing affects cash flow.
Or the financial implications of professional partnerships. And, believe us,
we’re not just hurling platitudes or marketing slogans here. We’ve actually
put a team in place with significant experience helping law firms both with
their day-to-day banking needs as well as more complex transactions
such as buying real estate. We even work closely with our attorney clients
to better integrate their business and personal banking matters in a way
that makes sense. It's only logical. Sorry. We're starting to ramble. And
we’re not even to the part about our competitive rates and stability (did we
mention we have the highest capital ratio in Idaho?). Really. We should
stop. But hopefully you understand what we’re trying to say. If you don’t or
if you have questions about how we can help you, let’s talk: call us at
208.332.0700 or visit www.westerncapitalbank.com. Thanks for reading.

sll\ WESTERN
CAPITAL BANK

For more information contact Jeff Banks
208.332.0718 | Jeff.Banks@westerncapitalbank.com  t=es FDIC

DAHO LAWYERS

Stop Wasting Your Time and Your Clients’ Money...

We are currently providing service to the following Courts:

4th Judicial District
Valley/Cascade
Judge McLaughlin

Ada County/Boise
Judge Owen

WHYE
TRAVEL 2

- No travel time when using CourtCall

5th Judicial District
Twin Falls
Judge Bevan
Judge Stoker

- No gasoline or parking expenses
- No waiting in Court for brief appearances

- Status Conferences, Motions, Trial Settings, etc.

Telephonic Court Appearances

CIVIL | FAMILY | PROBATE | CRIMINAL | BANKRUPTCY

STEPHEN J. OLsON, P.C.

» Experienced civil tort
and commercial litigation
attorney.

* Available for contract
research, drafting and
discovery assistance,
as well as formal case
associations.

» 21 years’ experience.

* Reasonable rates, with
detailed time entries to be

* Fully insured with client
trust fund.

¢ Licensed in Idaho (ISB
#4074) and Utah (USB
#13116).

Stephen J. Olson, P.C.

P.O. Box 2206 Eagle, ID 83616
Toll free voicemail: (888) 464-3335
Telephone: (208) 761-1646
Fax: (208) 965-8505
Email: sjopdx@runbox.com

supplied with work product.

R. Bruce Owens
Attorney at Law

of the Firm,

0C

OWENS & CRANDALL, PLLC
Admitted ID and WA

Association or fee split on Malpractice & other Serious Injury Cases
Mediation, Arbitration & ADR Services in a new office facility

Martindale-Hubbell AV rated
Named “Best Lawyers in America” since 1993
Named “Mountain States Super Lawyer” in 2010
Certified Civil Trial Specialist since 1995
208-667-8989
1-877-667-8989
8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com
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DAHO STATEBAR EXECUTIVE DIRECTOR’S REPORT

REcoOGNIZING SERVICE TO THE PROFESSION AND THE PusBLIC

Diane K. Minnich
Executive Director, Idaho State Bar

At the Annual Meeting in July, sev-
eral Bar members
and non-lawyer
volunteers  were
honored for their
service to the le-
gal profession and
the public. The
Bar and Idaho
Law Foundation
are fortunate to
have the benefit
of committed vol-
unteers who give
generously of their time, energy and ex-
pertise. The work of the organizations de-
pends on the service of its members. The
Bar and Foundation are able to fulfill their
missions and accomplish their goals due
to the generosity of volunteers like those
who received service awards this year.

Diane K. Minnich

Lee James, Coeur d’Alene — Lee,
managing member
James, Vernon &
Weeks, P.A, current-
ly serves on the ISB
Professional Conduct
Board. He has served
as the President of
the Idaho Trial Law-
yers Association and
is currently its Am-
icus  Chairperson.
His volunteer ac-
tivities include serving as a current board
member for Lutherhaven, a church youth
camp, a CASA attorney, and president and
board member of ICARE, an organization
that helps to prevent abuse and neglect of
children.

He explained his philosophy: “Most of
my public service has been dedicated to
the health and safety of children. Profes-
sionally, a good portion of my practice is
now devoted to the representation of chil-
dren and survivors of childhood sexual

Lee L. James

The Bar and Foundation are able to
fulfill their missions and accomplish their goals
due to the generosity of volunteers like those
who received service awards this year.

abuse. My social goal with this work is to
make our society safer for children. Most
recently, I was a principle negotiator in a
clergy abuse case that resulted ina $161.1
million settlement along with non-mone-
tary terms that committed the Northwest
Jesuits to institute changes for the protec-
tion of children.”

Lee’s practice emphasizes personal in-
jury, mass tort, representation of survivors
of child sexual abuse, property litigation,
insurance law, medical malpractice and
employment law.

Steven  Fields,
Boise — Steve is a

longtime non-lawyer !f \
member of the ISB é@@'

Character and Fit- ¢
ness Committee.

Over the years
Fields has volun-
teered for Ducks
Unlimited, the Idaho
Civil War Volunteers,
Les Bois Kiwanis,
several bicycle or-
ganizations, and elementary school boys
soccer.

“Public service seemed like the right
thing to do because so many adults in
my life had made sure I had leadership
in Scouts, church, and school activities.
Since I retired I’ve had time to get back to
shooting — especially clays, rifle and hand-
guns with the EE-Da-How Long Rifles. I
am very happy my skills and knowledge
in accounting have been useful to the
Character and Fitness subcommittee.”

oty

Steven L. Fields

5

“I began working for the Idaho State
Tax Commission after graduation in 1969
as an individual income tax auditor,”
Fields said.

“It was very interesting learning about
different kinds of taxes and over my years
with the Tax Commission, I have been
assigned fiduciary income tax, handling
trusts and estates, kilowatt hour tax and
finally my favorite, auditing multistate/
multinational corporations. I traveled all
over the U.S. visiting corporate headquar-
ters performing the audits.”

David S. Jensen,
Boise — David, a
shareholder at Mof-
fatt, Thomas, Barrett,
Rock & Fields has
supported the Bar
by serving on the
governing  councils
of the Real Property
and the Business and
Corporate Law Sec-
tions. He is a past
chair of each Section
and continues to serve on the Business
and Corporate Law Section Governing
Council.

David also belongs to the Commer-
cial Law and Bankruptcy Section, and the
Professionalism and Ethics Section.

In addition to his work in the legal
community, David has worked with Troop
33 of the Boy Scouts for a number of years
as an assistant scoutmaster. He has held
numerous coaching and umpiring posi-
tions over the years for his children’s soc-

David S. Jensen
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cer and baseball teams. His service work I

is an extension of his lifestyle, which re-
volves around his work and his family.

Paula Kluksdal, Boise — Paula a part-
ner at Hawley Trox-
ell, recently served
as president of the
Fourth District Bar.
She has assisted with
various  bar-related
activities, including
the Citizens’ Law
Academy, Partners
Against  Domestic
Violence, and chair
of the Fourth District
Spring Case Review.

Paula stated: “One of my passions
is the Idaho Partners Against Domestic
Violence project. That passion extends to
supporting women and children through
organizations such as the Idaho Coalition
Against Sexual and Domestic Violence,
Idaho Volunteer Lawyers Program and
Idaho Legal Aid Services. Further, I was
honored to serve as the 2011 TWIN Com-
mittee Chair for the Women and Chil-
dren’s Alliance, as well as the chair of the
annual Grapes Against Wrath event. I also
find joy in volunteering at my children’s
school.”

She explained her attitude about ser-
vice to the community and the profession:
“I have always been fortunate to be sur-
rounded by generous and caring individu-
als. Itis both my personal and professional
goal to assist those in need and to mentor
upcoming leaders of our community. ”

Paula Landholm '
Kluksdal

Sharon McQuade Grisham, Boise

— Sharon has served
as a Bar exam grader
for 21 years and is a
consummate  com-
munity volunteer. “I
have been honored
and privileged to be
a part of the Idaho
State Bar grading
team for many years.
I deeply appreci-
ate their confidence
in my abilities. The
people volunteering are gracious and ex-
tremely competent. It is a great distinc-
tion to be included among them.”

“I believe that anything I have done
for others is merely following my father’s
philosophy of helping when one can. He
often said, ‘It’s not what you acquire in
life that counts, but what you do with it for
others that makes a difference.””

Sharon was the oldest of eight chil-
dren. She recalled that her father, Idaho

Sharon L McQuade
Grisham
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‘I believe that anything | have done for others
is merely following my father’s philosophy
of helping when one can.”

- Sharon McQuade Grisham

Supreme Court Justice Henry F. McQuade,
raised her. “As part of our upbringing, my
father often stated, ‘You can’t keep taking
from society. You have to give back and
make a difference.” Also, he would often
say, ‘If you need a helping hand, you will
find one at the end of your right arm.” It is
with that philosophy, I have tried to give
back in any way possible.””

She elaborated with an example: “In
1992, I met a girl at a party from the then
war-torn Yugoslavia. Her father was
trapped in Baja Luka and her mother was
in a refugee camp in the then Czecho-
slovakia. At the time I met her, I was an
adjunct professor at the College of Ida-
ho. After committing my salary to her
tuition, coupled with a tennis scholarship,
she graduated magna cum laude. The
girl and her mother lived with me for two
years, until the father was able to get out
of Yugoslavia, after hiding for one year in
Belgrade awaiting asylum status from the
United States.

Sarah T. Hope, Jerome - Sarah is
being recognized
as one of the non-
lawyer members of
the Idaho State Bar’s
Professional Conduct
Board. She lives in
Jerome with her hus-
band and five chil-
dren. Sarah gradu-
ated in 1979 from
Brigham Young Uni-
versity with a degree
in nursing and worked several years as a
registered nurse in the operating rooms of
several hospitals around the Northwest.

For the last 25 years she has enjoyed
actively volunteering in the school sys-
tems, most recently as the accompanist
for the high school choir and in the li-
brary at Jerome High School. From 2001
to 2006 Sarah was chosen to serve as
president of an 1,100-member women’s
organization. This appointment involved

Sarah T. Hope

overseeing nine units, as well as teach-
ing and in-service training. She has also
been involved in many church and civic
activities. Currently Sarah is involved in
teaching and delivering motivational pre-
sentations.

She said she believes all human beings
should contribute to the greater good. “It
is important to volunteer in public ser-
vice in order to improve conditions in
our schools, our communities and our
nation,” she said, adding, “If each indi-
vidual will give back in a positive way,
we can all reap the benefits of improving
our world. If we don’t contribute we can’t
complain! If we do contribute positively
we won’t need to complain.”

John Lezamiz, Twin Falls - John had
a civil law practice with emphasis in per-
sonal injury with Hepworth, Lezamiz &
Janis for 30 years and retired two years
ago. With the exception of clerking one
year for the Idaho Supreme Court, he had
the same job with the same law firm doing
trial work until retir-
ing.

“I am flattered to
be honored with the
Service Award this
year,” he said, “but I
have to confess that
it was sort of invol-
untary. [ helped a
solo practitioner who
needed medical at-
tention and then dis-
covered that there really wasn’t any help
available to solo practitioners, so I found
myself helping out by default.”

He lives part-time in Mackay, Idaho,
he said, “where I chase cows and grow
hay. At least the cows don’t complain and
usually no one can find me so I manage to
enjoy myself.”

John T. Lezamiz

Gary Cooper, Pocatello — Gary, a
partner with Cooper and Larsen, earned
this award for his work on the ISB Pro-



fessional Conduct Board, on which he has
served since 2002. Past positions include
Idaho Federal Court local rules commit-
tee, Idaho Federal Bar Association Execu-
tive Committee, and the Idaho Association
of Defense Counsel Section co-chair.

“I watched my mentors like John
Gunn, Lou Racine and Bill Olson perform
public service and I could see it enriched
their lives. That inspired me,” he said, add-
ing that “Practice is very demanding and
adversarial. Participation in public service
helps advance the
profession and create
lasting friendships.”

Gary has prac-
ticed law in Pocatello
since 1975. Cooper
has served on the
Sixth Judicial District
Magistrate Commis-
sion, the Idaho Su-
preme Court Rules
Committee, and the
ISB Worker’s Com-
pensation Section Governing Council.
Gary was the 1999/2000 president of the
Portneuf Inn of Court, a member of the
American Inns of Court and was a recipi-
ent of the Idaho State Bar’s 1996 Profes-
sionalism Award.

Gary L. Cooper

Currently he serves on the United
States Federal Court Local Rules Com-
mittee and is a co-chair of the professional
liability section of the Idaho Association
of Defense Counsel. He is also a trial
judge for the Shoshone-Bannock Tribal
Court. In 2010, Gary was inducted as a
fellow of the American College of Trial
Lawyers.

M. Jay Meyers, Pocatello — Jay,
Meyers Law Office, has served two terms
on the Idaho Supreme Court Civil Rules
Committee, nine
years on the ISB Pro-
fessional ~ Conduct
Board, and two terms
on the ISB Character
and Fitness Commit-
tee.

Throughout  his
career, Jay has en-
joyed and maintained
an active profession-
al and public service
approach. At age 35 he had worked his
way through the leadership ranks to be
elected President of Idaho Trial Lawyers
Association.

Other community involvement in-
cludes serving as a director to Tri-State
Bank in Montpelier, director to the Idaho

M. Jay Meyers

Jay mixes law
with a traditional
ranch life.

Cattleman’s Assoc., and on community
boards such as the Power County Hospital
Board, the Pocatello Airport Board, and
the Pocatello Zoo Board. Jay now serves
on the Non Professional Committee for
the National Reined Cow Horse Associa-
tion.

Jay mixes law with a traditional ranch
life. He and his wife, Ranae, operate a
third-generation commercial cattle and
registered quarter horse ranch in eastern
Power County. In 2010, Meyers was in-
ducted into the Eastern Idaho Horseman
Hall of Fame.

His philosophical approach to law is
that thorough preparation through hard
work accompanied by strong ethical ad-
vocacy will, more often than not, see jus-
tice obtained for the client.

Know a Lawyer that needs help with

.*.*. TORF Environmental Management

o Air, Waste Water, Storm Water
Soil, Groundwater, Waste

-

Environmental Litigation Support

Advice, Reports, Deposition & Testimony
Compliance Audits, Permits, Pollution Prevention

www.torf.us (208) 345-7222 mtorf@torf.us

drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net 800.386.1695

CONFIDENTIAL Toll free Crisis Line

24 066.460.9014

HOUR
HOTLINE

2011 District Bar Association Resolution Meetings

District Date/Time City

First Nov. 9, Noon Coeur d’Alene

Second Nov. 9, 6 p.m. Lewiston

Third Nov. 14, 6 p.m. Nampa

Fourth Nov. 15, Noon Boise
Fifth Nov. 15, 6 p.m. Twin Falls
Sixth Nov. 16, Noon Pocatello

Seventh Nov. 17, Noon Idaho Falls
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MULTI-FACETED
EXPERIENCE:
IMPARTIAL AND INSIGHTFUL
DISPUTE RESOLUTION

Larry C. Hunter
Mediation, Arbitration, Evaluations,
Administrative Hearings
(208) 345-2000
Ich@moffatt.com

Experienced
Receiver Services

Community and National Bank
Refinances Available

Commercial Real Estate
Services Include:

Stabilization + Management
Strategy + Finance < Sales
Development/Construction Decisions

ARTHUR BERRY
& COMPANY

Call 208-336-8000

or visit www.arthurberry.com

Do you have clients with

TAX PROBLEMS?

Martelle, Bratton and Associates
represents clients with
Federal and State tax problems

e OFfreRs IN COMPROMISE

*  APPEALS

e BaNkrRUPTCY DISCHARGE

*  INNOCENT Spouse

e INSTALLMENT PLANS

*  PENALTY ABATEMENT

e Tax CouRT REPRESENTATION
*  TAx RETURN PREPARATION

¢ MoRTGAGE MODIFICATIONS

Martelle, Bratton and Associates
208-938-8500
873 East State Street
Eagle, ID 83616
E-mail:attorney@martellelaw.com
www.martellelaw.com

Trust & Investment Services

Send your clients to a local institution you can trust. With
over 100 years of experience, our Trust & Investment
Services* can offer your clients solid fiduciary and
investment management solutions.

* Investment Management

* Trustee Appointments Panhandle State Bank
and its locally operated divisions
* Estate Settlements 3 ﬁtel:m‘(/)'ulrlltai]gl Cﬁmmunity Bank
* Retirement Accounts e

* Serving Idaho Statewide (208) 415-5705

Strong, Steady Trust & Investment Services to help you Prosper in Every Season.

*Trust & Investment Services is a Division of Panhandle State Bank. Its investments
are not a deposit; not FDIC insured; not guaranteed by the bank; not insured by any
federal government agency; and may lose value.
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SecTioN SHEDS LIGHT oN BusiNEss AND CORPORATE LAw

Brent T. Wilson
Evans Keane, LLP

Welcome to this issue of The Advocate
sponsored by the Business and Corporate
Law Section. The Section hoped to pro-
vide the Bar with a strong mix of both
technical and practical information in this
issue —a worthy challenge that we feel our
members and friends stepped up to and
met with the articles offered here. I took
this challenge personally while writing an
article focusing on the rules and regula-
tions that certain tax exempt organizations
must follow in setting compensation for
top-level employees. Nonprofit and tax
exempt organization governance is a sub-
ject I feel strongly
about, and I hope
the information
provided in this
article finds in-
terest with and
benefits the many
members of the
Bar who donate
their personal
time to nonprofit
organizations
across the state.
Elizabeth Herbst
Schierman, a friend of the Section and a
frequent Advocate contributor, provides
insight into transactions involving the
transfer of intellectual property. Elizabeth
focuses specifically on copyrights, but the
concepts are broadly applicable to any
transaction involving the transfer of intel-
lectual property, which is more and more
common in business transactions.

Will Varin, another friend of the Sec-
tion, writes about a litigator’s perspective
on a few key transactional matters that
litigators come across when a deal turns
to litigation. While transactional lawyers
tend to focus on preparing the documents
necessary to get a deal done, Will deliv-

Brent T. Wilson

Not to pat ourselves too hard on the back,
but the Business and Corporate Section
has accomplished several things
we are especially proud of this past year.

ers some reminders for transactional law-
yers that deal documents should also be
prepared with litigation in mind. Wendy
Gerwick-Couture, an Associate Professor
of Law at the University of Idaho, writes
about a subject that every attorney helping
a client form a limited liability company
must consider: whether a membership in-
terest in an LLC is a security (not to give
it away, but that is the prudent approach).
Of course, securities are highly regulated
under both state and federal law, so it is
vital to know the starting point in counsel-
ing with clients.

Brian Buckham takes the discussion
of securities law matters to the next level
in his review of private placement trans-
actions and many of the issues practitio-
ners must consider when working with
clients seeking to generate capital through
the sale of unregistered securities. Brian’s
treatment of this subject is thorough and
informative. Finally, Dick Riley address-
es the “new” Uniform Limited Liability
Company Act (“ULLC”) and some of the
criticisms leveled against the ULLC three
years out from its adoption by the Idaho
legislature. Dick reiterates the flexibility
and scope of the ULLC, which provides
attorneys with the means to adjust and for-
malize relationships among members in
more sophisticated business arrangements
while preserving basic, baseline rules for
less sophisticated business relationships.

I want to personally thank these au-
thors for their time and effort, and for
writing interesting and informative ar-
ticles on behalf of the Business and Cor-
porate Law Section. I also want to thank
the members of the Section’s Governing
Council for their hard work and assistance
in accomplishing the Section’s goals and
mission. In particular, past Chair David
Jenson and immediate past Chair David
Hammerquist deserve kudos for their sup-
port in making a smooth transition into a
new Governing Council and leadership in
the Section.

Not to pat ourselves too hard on the
back, but the Business and Corporate Sec-
tion has accomplished several things we
are especially proud of this past year. In
particular the Governing Council recently
voted to contribute a total of $23,300 to
important business law related endeavors.
This includes contributions to: (1) Intel-
lectual Property Education for Small Busi-
ness (a partnership between the Bar, the
University of Idaho School of Law, and
Boise State University’s Small Business
Development Center (SBDC) to enable
statewide training on intellectual property
matters to small and emerging businesses;
(2) the Idaho Volunteer Lawyers Program
(IVLP)/Volunteers for Emerging Busi-
ness Leadership (VLEB) for a “start up”
program administered in conjunction with

Chairperson

Business & Corporate Law Section

Vice Chairperson
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the Microenterprise Training and Assis-
tance Project (META), the Bar and the
SBDC that focuses on assisting new and
emerging businesses with legal needs, in
part, through volunteer and pro bono le-
gal assistance; and (3) the Idaho Business
Law Gems (www.businesslawgems.com),
a website operated by the University of
Idaho School of Law focusing on busi-
ness law decisions by Idaho courts and
how those decisions impact business law
practitioners and their counsel to clients.
The Business and Corporate Law Section
will stay busy during this next year as
well. On the immediate horizon the Sec-
tion is forming a subcommittee to study a
proposed new law from the Uniform Law
Commissioners called the Harmonized
Uniform Business Organizations Code
(HUBOC), which proposes to harmonize
the language of the unincorporated entity
laws.

We hope to continue the Business and
Corporate Section’s strong tradition of

On the immediate horizon the Section
is forming a subcommittee to study
a proposed new law from the
Uniform Law Commissioners.

providing guidance, leadership and a fo-
rum for Idaho business attorneys through-
out this next year. We welcome all mem-
bers of the Idaho Bar to join our Section
and to join us for our monthly meetings
and CLE presentations, which are held
on the second Wednesday of each month.
On behalf of the Business and Corporate
Law Section and the Section’s Governing
Council, I hope you all enjoy the articles

in this issue of The Advocate and find
them both interesting and useful.

About the Author

Brent T. Wilson is an attorney with
Evans Keane, LLPs Boise office. Brents
law practice concentrates on general
business transactions with a particular
interest in working with small businesses,
Idaho nonprofits and outdoor recreation
businesses.

Back to School with CLEs

If you didn’t spend your summer vacation attending CLE courses, it's time to start thinking

about your credits again. Visit our website at www.isb.idaho.gov for a calendar of upcom-
ing courses, the catalog of DVDs, CDs and tapes available for rent, and the list of online
courses. Contact the MCLE Department at (208) 334-4500 or jhunt@isb.idaho.gov if you
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ComPENSATION AND PRIVATE INUREMENT IN CHARITABLE ORGANIZATIONS:

How MucH 1s Too MucH?

Brent T. Wilson
Evans Keane, LLP

Anyone interested in sports knows that
college football is a big deal. Over the past
decade or so, it has evolved into a very big
deal here in Idaho. The Fiesta Bowl in
particular has played a significant role in
putting the state of Idaho on the college
football map. As part of the “Bowl Cham-
pionship Series” operated by the so-called
power conferences, the Fiesta Bowl is an
important part of college football’s busi-
ness machine. The four bowl games that
make up the BCS, the Rose Bowl, the Or-
ange Bowl, the Sugar Bowl and the Fiesta
Bowl, took in an estimated $28 million
in revenue during 2009." The chief ex-
ecutives of these BCS bowl games make
significant annual salaries, ranging from
$425,000 to $674,000.2 Interestingly, the
BCS bowl games are also nonprofit, tax
exempt organizations.

Many criticize nonprofits for generat-
ing revenues and/
orpaying theirem-
ployees what they
view as exorbitant
salaries. Like any

other business
(and  nonprofits
are  businesses),

a nonprofit must
generate revenue
to survive. Non-
profits also com-
pete with other
employers,  in-
cluding for-profit businesses and govern-
ment entities, to attract the best available
employees. For those few nonprofits able
to pay fair market wages, this is an impor-
tant aspect of attracting talented workers.
Contrary to some persisting philosophies,
the law does not prohibit a nonprofit or-
ganization from making money or from
paying its employees a competitive wage.
What the law prohibits in the nonprofit
world is “private inurement.” The purpose
of this article is to discuss this concept of
private inurement, its relationship to com-
pensation and the legal standards for how
a charitable organization may properly
determine wages for its employees.

A

Brent T. Wilson

Private inurement - the prohibition
against private, personal gain

The concept of private inurement and
the rule against it arises from federal tax
law, which states that a charitable orga-
nization must operate so that “...no part

One of the most common private inurement scenarios
involves excessive compensation paid by the nonprofit to
its executives, officers or key employees.

of the net earnings [of the organization]
inures to the benefit of any private share-
holder or individual....” In other words,
the profits of the organization cannot be
used to benefit an individual. The law
does not further define private inurement.
Nonetheless, it is viewed as a broad, wide-
ranging legal doctrine prohibiting individ-
ual or private gain arising from the organi-
zation or operation of a tax exempt entity.*
Private inurement is the fundamental dif-
ference between nonprofit and for-profit
entities.’> For-profit businesses encourage
and require private inurement, nonprofits
are prohibited from it. The presence of
private inurement is often determined by
looking at the purpose for which the non-
profit operates — if operation of the non-
profit benefits persons in their individual
capacity, and not in the performance of a
tax exempt purpose, private inurement is
a problem.$

An “insider” is the usual type of in-
dividual that may benefit from private in-
urement. An insider has a special relation-
ship to the tax exempt organization, often
arising out of a leadership or management
position such as a director, trustee or of-
ficer.” A founder, donor, or even vendor
may also be considered an insider if that
person plays a significant role in shap-
ing policies or running the organization.®
Private inurement also applies when any
specific individual or a private interest is
served by the organization instead of the
general public.” Commercial activity by
a charitable organization, however, does
not necessarily implicate private inure-
ment in and of itself. Commercial ac-
tivities by charitable organizations are
acceptable as long as the activity serves
an exempt purpose.'® In short, tax exemp-
tions are available to organizations that
operate for an appropriate purpose such
as providing benefits to the general pub-
lic; when the organization’s actual focus
turns to benefiting the private interests of
an individual, that inurement destroys the
exempt purpose.

Excess benefit transactions and
the intermediate sanctions

Private inurement problems may arise
in any number of transactions or situations
involving the tax exempt organization and
an insider, including the purchase and sale
of assets, lending money, leasing property
or other arrangements between an orga-
nization and an insider. One of the most
common private inurement scenarios in-
volves excessive compensation paid by
the nonprofit to its executives, officers or
key employees. These types of dealings
between the tax exempt organization and
the insider are not necessarily prohibited;
the existence of private inurement as a re-
sult of the transaction is prohibited. While
there are no hard and fast rules, the most
significant factors in evaluating any trans-
action for a private inurement is whether
it was fair and reasonable, or undertaken
at fair market value."

For a significant time, the only penalty
for private inurement was denial or revo-
cation of tax exempt status.’> Revocation
was a rather harsh penalty, particularly for
smaller instances of private inurement.
As a result, penalties known as “Inter-
mediate Sanctions” were implemented in
the Tax Code for private inurement situa-
tions where a penalty short of revocation
is warranted.”> Under the Intermediate
Sanctions, private inurement is referred
to as an “excess benefit transaction” and
insiders are referred to as “disqualified
persons.”'* An excess benefit transaction
is one in which a benefit conferred by an
“applicable tax-exempt organization” to
the disqualified person, whether directly
or indirectly, exceeds the value of con-
sideration received by the organization
for providing the benefit."> A disqualified
person is one in a position to exercise sub-
stantial influence over the affairs of the or-
ganization, a family member of the person
with substantial influence, or an entity in
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which the person with substantial influ-
ence controls 35% or more of the voting
power.'® Applicable tax-exempt organiza-
tions (i.e. the types of nonprofits subject
to these Intermediate Sanctions) are those
organizations described under section
501(c)(3) (charitable organizations) or
501(c)(4) (civil leagues and social welfare
organizations) and tax exempt under sec-
tion 501(a) of the federal Tax Code."”
Even though the Intermediate Sanc-
tions act as a penalty short of denial or
revocation, they are nonetheless a stiff
sanction. Offending parties are subject
to significant excise taxes based on the
amount of the excess. The disqualified
person is required to pay an excise tax of
25% of the excess benefit.'® An excise
tax in the amount of 10% of the excess
is further levied against any “organization
manager” (board members, for example)
who knowingly approved the excess ben-
efit transaction, unless participation in the
approval was not willful and was due to
reasonable cause.' To make things worse,
if the disqualified person fails to pay the
initial excise tax of 25% during the appli-
cable taxing period, an additional tax of
200% is applied to the total excess benefit
in the subsequent taxing period.”’ Obvi-
ously, these penalties are significant and
would probably bankrupt most employees
of nonprofits regardless of the level of
compensation. Further, the availability of
Intermediate Sanctions notwithstanding,
in extreme cases revocation of an organi-
zation’s tax exemption is still possible.?!
Based on these potential penalties, it is
imperative for nonprofit organizations to
carefully ensure that compensation pack-
ages offered to employees are reasonable.

Criteria of reasonableness and the
compensation safe harbor
Certainly, employees of nonprofit
organizations are entitled to reasonable
compensation: “[t]he law places no duty
on individuals operating charitable orga-
nizations to donate their services; they are
entitled to reasonable compensation for
their efforts.”” So what is reasonable?
That requires a fact-specific, case-by-case
analysis.” Relevant factors may include:

ewhat similar organizations (for profit,
nonprofit and government) in the same
community or region pay for compa-
rable jobs;

o the organization’s need for the services;

o the employee’s qualifications;

e whether the amount of pay was deter-
mined by an arm’s length negotiation;

o the organization’s size and complexity
(assets, income, total number of employ-
ees);
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Based on these potential penalties, it is imperative
for nonprofit organizations to carefully ensure that
compensation packages offered to employees
are reasonable.

e the employee’s prior compensation;
o the scope of job duties;

e the employee’s compensation compared
to the compensation of other employees;
and

o the amount of time the employee devotes
to the work.>

An important part of this analysis is
the scope of “compensation.” Compen-
sation consists of all economic benefits
provided by the tax exempt organization
in exchange for the services provided by
the employee.”® This includes payments
of all cash and noncash compensation
such as salary, bonuses, deferred com-
pensation, severance, benefit plans, cer-
tain liability insurance premiums, fringe
benefits (other than small, minimal fringe
benefits), retirement and pension benefits,
use of nonprofit assets and resources for
non-work purposes, and so forth.?

The IRS has lent a hand to those orga-
nizations striving to pay reasonable com-
pensation to their employees by issuing
regulations creating a “safe harbor” for
setting compensation. This safe harbor
applies as long as organization managers
take specific steps in setting the compen-
sation. If compensation is paid within the
parameters of the safe harbor, the organi-
zation creates a rebuttable presumption
that the compensation package paid to an
insider is reasonable. To invoke this safe
harbor, the organization’s governing body
must take three specific steps:

e approve the terms of the compensation
package in advance, with any member
having a conflict of interest abstaining
from the vote;

e obtain and rely on appropriate compara-
bility data prior to making a decision;

e adequately document its basis for its de-
cision on the compensation package con-
currently with making the decision.”’

For purposes of the safe harbor, reli-
ance on appropriate comparability data is
vital. In general, the governing body must
have sufficient information to arrive at a
conclusion that the compensation pack-

age, in its entirety, is reasonable.”® This
includes reliable information about: (1)
compensation paid by similarly situated
organizations (for-profit and nonprofit)
for functionally comparable positions; (2)
the availability of similar services in the
area where the tax-exempt organization
is located; (3) current compensation sur-
veys prepared by independent consulting
firms; and (4) actual written offers from
competing organizations for the services
of the disqualified person.? The govern-
ing body may also document its decision
based on other reliable data relevant to the
question of reasonable compensation. For
small nonprofit organizations, those with
gross revenues of less than $1 million per
year, the governing body is considered to
have appropriate comparability data when
it has compiled compensation data from
three comparable organizations in the
same or similar communities for similar
services.*

To sufficiently document its decision,
the governing body must retain electronic
or written notes establishing: (1) the terms
of the compensation package and the date
of approval; (2) the members of the body
present during any debate on the issue of
compensation and those who voted for
approval; (3) the comparability data the
body relied on and how it was obtained;
(4) any actions taken by any member of
the body with respect to the decision to
approve the compensation who had a
conflict of interest.’! If the organization’s
governing body takes the steps to invoke
the safe harbor and properly documents
its decision, the IRS may rebut a presump-
tion of reasonableness of the compensa-
tion paid to an insider only by developing
sufficient contrary evidence.*

Conclusion

Many talented, dedicated individuals
work in the nonprofit sector. These em-
ployees are entitled to earn fair market
compensation for the services they pro-
vide to their nonprofit employer. Nonethe-
less, tax exempt organizations risk serious
penalties if payment of that compensation



constitutes an excess benefit transaction.
Therefore, it is imperative that applicable
tax-exempt organizations carefully follow
the mandated process for determining and
paying compensation to insiders in order
to invoke the safe harbor and create a re-
buttable presumption of reasonableness
for the total compensation package offered
to their employees. By way of disclaimer,
the above information provides a general
overview of the process required by the
Internal Revenue Service to determine
fair market compensation for nonprofit
organizations.  The applicable provi-
sions of the tax code and internal revenue
regulations are, as expected, complex and
require serious analysis and review of a
number of matters well beyond the scope
of this article. Reference to the applicable
statutes and regulations, and/or consulta-
tion with a qualified attorney, is a must for
any organization attempting to navigate
the issue of identifying a reasonable com-
pensation package to pay to an insider.
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IP TRANSACTIONS: QUESTIONS TO Ask BEFORE BuYING COPYRIGHTS RIGHTS
1

Elizabeth Herbst Schierman
TraskBritt, P.C.

Most intellectual property rights, like
real property rights, may be transferred
from one owner to a new owner, then to
another, and then another ad nauseam.
Of course, one cannot transfer that which
one does not own, and not all IP rights are
transferable. Thus, there are certain inqui-
ries that should be made prior to seeking
an assignment or license of patent, trade-
mark, or copyright rights." These include
the following all-important questions: (1)
who created the intellectual property; (2)
do the rights still exist; and (3) are the
rights transferable?

This article will examine these ques-
tions in the context of an expected as-
signment or license of copyright rights.?
In this context, an “assignment” is essen-
tially a complete transfer of the ownership
of an exclusive right by an assignor to an
assignee, while a “license” is essentially
a waiver by a licensor of the right to sue
a licensee for infringement based on a li-
censed activity.

Copyright rights: An introduction
The copyright rights discussed in this
article are those
rights associated iy |
with a work of
original  author-
ship that is fixed
in tangible form.?
The “work” may
be a Dbook, a
movie, a painting,
an  architectural

work, recorded Elizabeth Herbst
music, software Schierman
code, etc.* The

scenario contemplated is a business trans-
action involving the sale and purchase of
one or more copyright rights. Notably, it
is the rights that are to be assigned or li-
censed. This transaction does not neces-
sarily involve a transfer of ownership in
the work itself, such as a purchase of a
piece of artwork, a sale of a DVD movie,
or the gifting of a particular book.’

A copyright owner generally has the
exclusive right to reproduce the work;
to adapt the work to produce derivative
works; to distribute copies of the work by
sale, rental, lease, lending, etc.; and to per-
form or display the work publicly.® With
certain works of visual art “moral rights”
are also created.” These “moral rights”
include the rights of attribution (e.g., to
have the work correctly attributed to the
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Just as with a real estate transaction,
a diligent purchaser is wise to trace the chain
of title in the IP rights back to the time
of their creation.

author) and integrity (e.g., to prevent in-
tentional distortion, mutilation, or modi-
fication of the work in a way that would
damage the author’s reputation).?

Copyrightrights are recognized by fed-
eral law, not state law, and exist through-
out the entire United States.” Notably, this
national scope of copyright protection
does not depend on registration of the
copyright with the U.S. Copyright Office.
Moreover, though there is no such thing
as an “international copyright,” protection
may even be available in other countries.!’
For purposes of this article, however, the
discussion is limited to a transaction in-
volving U.S. copyright rights.

Question 1: Who created the
intellectual property?

Because one cannot transfer that
which one does not own, it is important
for any prospective purchaser of IP rights
to identify the individuals or entities that
properly own the rights at the time of the
would-be transfer. Just as with a real es-
tate transaction, a diligent purchaser is
wise to trace the chain of title in the IP
rights back to the time of their creation,
and retrace all rights transfers forward to
the would-be seller, to ensure that the sell-
er is the rightful rights owner at the time
of the transaction.

In each of the three main categories
of intellectual property (i.e., patent, trade-
mark, and copyright), identifying the orig-
inal owner of the associated intellectual
property rights requires knowing which
individuals and entities were involved
in the creation of the IP. This is because,
generally, associated IP rights come into
existence at the time the property is cre-
ated.

A copyright is created at the time the
work of original authorship is fixed in tan-
gible form." To be subject to the protec-
tions of copyright law, the work does not
need to be marked with a ©, published,
sold, registered with the Copyright Office,
or sealed in an envelope and sent through

the mail back to the author. The simple act
of creation in a fixed tangible form creates
potentially valuable and potentially trans-
ferable copyright rights.'?

The original owner of copyright rights
is the “author” or “authors” of the work.!*
The author is, by default, the person who
actually created the work. Therefore, of-
ten the author of the work will be the nov-
elist who sat at the keyboard and wrote
the words of the book, the artist who put
paintbrush to canvas, the musician who
put pen to paper to write the lyrics, the
draftsman who prepared the blueprints, or
the website developer who used mouse,
keyboard, etc., to put together the website
layout. However, if the actual creator of
the work was hired by another to create
the work, the work may be a “work made
for hire” and fall outside of the default
creator-is-the-author situation.'

Under the provisions of the Copyright
Act, the actual creator of the work is not
the “author,” and therefore not the origi-
nal copyright owner, if the work either (1)
was prepared by an employee within the
scope of his or her employment or (2) falls
within at least one of a set list of categories
and the work was prepared in conjunction
with an express written agreement that the
work shall be considered a work made
for hire." For such a work made for hire,
the hirer is the “author” and the original
owner of the copyright rights.'¢

If only one individual or hirer was
involved in the creation of the work, de-
termining the author and original owner
of the copyright rights is usually quite
straightforward. However, if more than
one individual, hirer, or combination
thereof was involved in the creation, de-
termining the original ownership of the
copyright rights can be a bit tricky, and
any purchaser of rights should take care.

In the multiple-creator circumstances,
all those who each made an independent-
ly-copyrightable contribution to the work
may be an “author” of the work and an



original owner of the associated copy-
right rights, provided that those contribu-
tors had, at the time of creation, the in-
tentions of being co-authors in the work."”
Each of these co-authors has an indepen-
dent right to exercise or license his, her, or
its copyright rights, though the exerciser
or licenser must account to the other co-
owners for any profit earned.'® Therefore,
a purchaser seeking to acquire exclusive
copyright rights must be sure to acquire
rights from all joint authors. Otherwise,
for example, should a business want to
market and sell a particular software pro-
gram authored by four individuals, ac-
quiring the rights of only three of the four
may find the business with a competing
copy of the software on the market, with
no recourse other than a right to account-
ing from the fourth author.

Question 2: Do the rights
still exist?

Copyright rights, technically speaking,
have an expiration date, and a prospective
purchaser would be wise to be sure that he
or she is buying a right that has not already
expired or that is not soon to expire.

The term of a copyright begins with
the fixation of the work in tangible form
and continues for several decades.'” The
exact duration of the term depends on the
date the work was created and the author-
ship. For example, the copyright in a work
created in 1978 or later by a solo author,
but not a work made for hire, will expire
at the end of the calendar year 70 years
after the author dies.?® If the work was
created by more than one author, but not
a work made for hire, the expiration will
be based on the last surviving author.?! If
the work was a work made for hire or an
anonymous or pseudonymous work, the
death of the authors has no impact on the
copyright term.?> Rather, the term will
expire at the end of the year that is 120
years after creation of the work or the end
of the year that is 95 years after publica-
tion, whichever is earlier.”® The foregoing
terms may be very different if the work
was created before 1978.2* Also, the fore-
going terms apply to the traditional copy-
right rights, whereas moral rights expire
at the end of the calendar year that the
last-surviving author dies.?

Question 3: Are the rights
transferable?

The traditional copyright rights, i.e.,
the exclusive right to reproduce, adapt to
create derivative works, distribute copies,
and perform or display the work publicly,
may generally be transferred by assign-
ment or license.? The ownership of the
copyright can be transferred in whole or

Also not transferable by assignment or license
are the moral rights held by a visual artist.
However, unlike the termination right,
moral rights may be waived.

in part.”” Therefore, any exclusive right
may be transferred and owned separately.

Not all copyright-associated rights are
transferable, however. For example, in ad-
dition to the copyright rights introduced
above, the author of a work (other than
a work made for hire) has a non-trans-
ferable transfer termination right. That
is, a transfer of a right under a copyright
in a work (other than a work made for
hire) may be terminated by the author be-
tween thirty-five and forty years after the
transfer.”® The author cannot transfer this
right to another,” cannot waive the right,
and cannot otherwise contract away this
right.’® Therefore, a novelist who assigns
his copyright to a publisher tomorrow
may, in 2047, decide to terminate the ear-
lier assignment and thereby reacquire his
original copyright rights. The publisher
cannot be absolutely sure that it will retain
the copyright forever.

The author’s right to terminate a copy-
right transfer is not as obscure a right as
some may think. Recently, this right was
center stage in a dispute between Marvel
Management Company and the heirs of
the artist who “played a key role in the
creation of a number of iconic characters,
including ‘The Fantastic Four,” ‘The In-
credible Hulk,” and ‘The X-Men.”' The
artist’s heirs sought to terminate a 1972
assignment transferring, inter alia, the
artist’s copyright to Marvel. Id. The court
concluded that the transfer of rights in the
iconic super heroes could not be termi-
nated because the work was a work made
for hire and therefore not subject to the
termination right. /d. Nonetheless, copy-
right assignees take heed of this fantastic
reminder of the invisible thing called a
“Termination Notice” that may lurk in the
distance like a forch-bearing villager or a
brewing storm.

Also not transferable by assignment or
license are the moral rights held by a visu-
al artist.’?> However, unlike the termination
right, moral rights may be waived.** To be
effective, the waiver must be express and
in writing.*

It should also go without saying that
rights not owned by the would-be assign-
or cannot be transferred. Therefore, it is
important to trace the entire title of own-
ership of the copyright rights involved to
the assignor and to ask about any other as-
signments, rights contracts, or licenses the
assignor has entered into that may affect
the ownership of the present copyright
rights.

For a very common example, many
employers require their workers to sign
contracts in which each worker “assigns
and agrees to assign all right, title, and
interest” in intellectual property created
by the worker to the employer. In the
copyright context, these contracts may
not always affect the ownership of the
copyright. After all, a work made for hire
is deemed authored by the employer, such
that the employer is the original owner of
the work. However, outside of the work
made for hire situation, e.g., an indepen-
dent contractor relationship without a
contract specifying that work will be con-
sidered a “work made for hire,” the type
of employment contract clause previously
mentioned, while not divesting the worker
of the title of “author” of the work, may
very well prevent the worker from subse-
quently assigning or transferring rights to
another.®

Conclusion

The questions discussed above are
certainly not the only questions one
should ask before purchasing any copy-
right right, but they should be included in
the inquiry. Do not stop merely to ask for
the names of those who say they are the
authors of the work; ask who put pen to
paper or sat at the keyboard. Do not pay
three of four authors for the right to be the
“exclusive” distributor of a piece of soft-
ware only to find the market flooded with
copies rightly distributed by the fourth au-
thor. Be aware of the creation date of the
copyright and calculate the copyright ex-
piration date (and, if applicable, pay atten-
tion to the passing of the author(s)). Know
whether and to what extent the rights to be
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assigned are even available to be trans-
ferred, what other rights the transferee
or author retains, and how the exercise of
transferred rights may be limited by the
author’s retained rights. Finally, before
buying an assignment or license from a
seller, always diligently trace the chain of
title back to the author of the work and
then forward to the would-be seller to en-
sure the chain of title has not been broken
or splintered.*
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is embodied. Transfer of ownership of any mate-
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vey any rights in the copyrighted work embodied
in the object; nor, in the absence of an agreement,
does transfer of ownership of a copyright or of any
exclusive rights under a copyright convey property
rights in any material object.” 17 U.S.C. § 202. The
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of the work; ask who put pen to paper

or sat at the keyboard.
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217 U.S.C. § 301.

1 For information regarding the extension of copy-
right protection in other parts of the world, refer
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to be some original expression contributed by any-
one who claims to be a co-author, and the rule . . .
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rightable.”) (quoting Seshadri v. Kasraian, 130 F.3d
798, 803 (7th Cir. 1997)) (emphasis in original).
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A LiTicaTor’s PeERsPECTIVE ON A FEW Key TRANSACTIONAL CoNCEPTS & TERMS

J. Will Varin
Varin Wardwell LLC

With few exceptions, lawyers view
themselves primarily as either transac-
tional attorneys or litigators. Large firms
divide their practice groups between cor-
porate and litigation groups; small firms
or solo practitioners often hold them-
selves out to be “trial” or “business” law
firms. Yet in most, if not all, commercial
litigation, the documents transactional at-
torneys draft delineate the issues and con-
trol the outcome of the lawsuit. Therefore,
a healthy dialogue between transactional
attorneys and litigators is beneficial to
both practice areas.

This article discusses a few key con-
cepts such as attorney fees, integration
clauses, and alternative dispute resolution
that, from a commercial litigator’s per-
spective, every “transactional” attorney
should keep in mind when drafting a com-
mercial contract.

Paying the piper: actual versus
reasonable attorney fees and costs

Litigation is expensive, and your cli-
ent would rather have her adversary pay
your legal bill in a dispute. To maximize
your client’s chances of winning her attor-
ney fees, careful drafting is essential.

Idaho law requires either a statutory
or contractual basis to support an attorney
fee award to the
prevailing party.'
In addition, pursu-
ant to Idaho Code
section  12-121
and Idaho Rule of
Civil  Procedure
11(a)(1), a court
always has the dis-
cretion to award
attorney fees if a
suit is found to be
frivolous or with-
out merit.> But
only the most egregious abuses of the ju-
dicial process warrant sanctions pursuant
to Section 12-121 or Rule 11—and you
should not rely upon a Section 12-121 or
Rule 11 award in a business context given
the clear alternative avenues that exist to
recovery of attorney fees.

In the commercial context, Idaho
Code section 12-120(3) is a common stat-
utory basis for an attorney fee request and
award. Section 12-120(3) provides “the
prevailing party shall be allowed a reason-
able attorney’s fee to be set by the court,

J. Will Varin

A healthy dialogue between transactional
attorneys and litigators is beneficial
to both practice areas.

to be taxed and collected as costs.” Idaho
Rules of Civil Procedure 54(d)(1) and
54(e), in turn, control the court’s prevail-
ing party analysis and limit the bounds of
its discretion in awarding costs and fees to
the prevailing party. Consistent with Sec-
tion 12-120(3)’s “reasonable attorney fee”
standard, the concept of reasonableness is
reiterated throughout Rule 54(e).

A carefully drafted contract, how-
ever, can simplify the attorney fee award
analysis and can alter or amend the Rule
54(d)(1) prevailing party test and provide
a basis for an award of actual attorney
fees and costs incurred — removing the
award from the operation and require-
ments of Rules 54(d)(1) and 54(e) and the
necessity that the court review and limit
the award only to “reasonable” attorney
fees. For instance, in Zenner v. Holcomb,?
the Idaho Supreme Court held the district
court properly awarded actual attorney’s
fees incurred in the litigation and the re-
quirements of Rule 54(d)(1) and 54(e) did
not apply under the specific language of
the parties’ contract.

In Zenner, the parties had agreed,
“[s]hould any kind of proceeding includ-
ing litigation or arbitration be necessary
to enforce the provisions of this agree-
ment the prevailing party shall be entitled
to have it’s [sic] attorney’s fees and costs
paid by the other party.” The district court
found this language called for an award of
actual attorney fees, and Justice Burdick,
writing for a unanimous Idaho Supreme
Court, agreed.® The Supreme Court went
on to caution, however, that contractual
language granting actual attorney fees
does not provide an unqualified right to
unlimited attorney fees because the losing
party can still challenge the award on the
basis that the award constitutes an uncon-
scionable penalty.’

Therefore, when drafting language
contemplating an attorney fee award, con-
sider including a clearly defined test for
determining the prevailing party as well

as language authorizing an award of ac-
tual attorney fees to the prevailing party.
Obviously, keep in mind that an award
of actual attorney fees could be a double
edged sword if your client finds herself
on the losing end of a dispute. A clause
agreeing to payment of actual attorney
fees to the prevailing party may not be ap-
propriate in all contexts.

Integration clauses and the
uniform commercial code’s
statute of frauds

We all prefer a written contract to an
oral agreement, and in many cases, a writ-
ten contract is required to establish an en-
forceable agreement. Capturing the par-
ties’ agreement can be difficult, but leav-
ing material terms ambiguous or building
in the opportunity for a creative attorney
to offer parol evidence could be an invita-
tion to a long hard battle for your client.

Contracts for the sale of goods for
the price of $500 or more are subject to
Idaho’s codification of the Uniform Com-
mercial Code’s (UCC) statute of frauds,
Idaho Code section 28-2-201, that re-
quires a writing to establish an enforce-
able contract between the parties.® Section
28-2-202 contains the UCC’s version of
the common law parol evidence rule, and
provides:

FINAL WRITTEN EXPRESSION —
PAROL OR EXTRINSIC EVIDENCE.
Terms with respect to which the confir-
matory memoranda of the parties agree
or which are otherwise set forth in a
writing intended by the parties as a fi-
nal expression of their agreement with
respect to such terms as are included
therein may not be contradicted by evi-
dence of any prior agreement or of a
contemporaneous oral agreement but
may be explained or supplemented

(a) By course of performance, course
of dealing, or usage of trade (section
28-1-303); and
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(b) By evidence of consistent additional
terms unless the court finds the writing
to have been intended also as a com-
plete and exclusive statement of the
terms of the agreement.

A modification to any contract subject
to the UCC statute of frauds is itself sub-
ject to the statue of frauds.’

Pursuant to the UCC’s parol evidence
rule, a court’s construction of an unam-
biguous written contract is limited to the
four corners of the document, if the court
first concludes the parties’ writing was in-
tended “as a complete and exclusive state-
ment of the terms of the agreement (total
integration).”!® Therefore, to avoid the
introduction of parol evidence to explain
or supplement the painstakingly drafted
terms of a commercial contract, consider
and discuss with your client whether you
have addressed and articulated all materi-
al deal points and include in your contract
an integration or merger clause that limits
your adversary’s ability to offer evidence
from “outside” the face of the contract.
Not only is a dispute less likely to occur
when a contract is fully integrated, but if
a dispute does arise, interpreting and ap-
plying the terms of a well drafted contract
is much less expensive and fact-intensive
than exploring the parties’ course of con-
duct and each party’s subjective under-
standing of a contract and its meaning.

It is also important to note that the
UCC'’s statute of frauds writing require-
ment is subject to several notable excep-
tions and exemptions. The Idaho Supreme
Court recently addressed one important
exception, performance of the contract as
orally modified, in Apple’s Mobile Cater-
ing, LLC v. O’Dell."" Apple’s Mobile Ca-
tering, LLC involved the sale of a mobile
catering business. The parties entered into
a written purchase and sale agreement that
stipulated the catering equipment “com-
plied with the minimum standards, regula-
tions and/or requirements of the National
Interagency Fire Center.”'? After the sale
closed, however, the purchaser discovered
the equipment did not meet these stan-
dards. In order to resolve the dispute over
the adequacy of the equipment, the par-
ties orally agreed, apparently without the
benefit of counsel, that the seller would
reduce the purchase price by a substantial
amount, and the seller paid this reduced
amount.

After reviewing the facts of Apple’s
Mobile Catering, LLC, Chief Justice
Eismann, writing for a unanimous court,
upheld the trial court’s ruling granting
summary judgment and holding that the
parties fully performed the contract as
orally modified and, therefore, the oral
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modification was not barred by the stat-
ute of frauds.!® Proper documentation of
the parties’ oral modification of the writ-
ten purchase and sale agreement likely
would have saved both parties the ex-
pense of litigation. Moreover, a properly
counseled and informed client would not
have agreed to an oral modification in the
first place.

The importance of a carefully
crafted ADR provision

If you think a dispute over the contract
may arise, should you opt your client out
of the court system altogether? Agreeing
to an alternative dispute resolution (ADR)
mechanism, such as mediation or arbitra-
tion, before a dispute arises, can save your
clients both time and money. Mandatory
ADR provisions are typically enforceable
in Idaho, and such provisions are becom-
ing commonplace in commercial con-
tracts. 4

The decision to require ADR should
not be taken lightly, however. Your client’s
needs and the ultimate goals of a manda-
tory ADR provision must be considered.
While requiring some form of ADR prior
to, or in lieu of, litigation can often lead
to efficient resolution of a contractual dis-
pute, by agreeing to ADR up front, your
client may be giving up important substan-
tive rights available in litigation, such as
the right to a jury trial, the right to conduct
written discovery or take depositions, or
the right to appeal an adverse arbitration
finding or award. Make sure your client
understands what they may be giving up
by agreeing to ADR.

A properly drafted ADR clause should
include, at a minimum, a definition of the
scope of the provision (e.g., “any contro-
versy or claim arising out of or relating to
this contract, or the breach thereof, shall
be subject to the provisions of this para-
graph”); how the ADR process should be
initiated and a neutral selected; the venue
for the ADR proceeding; how the cost of
the ADR proceeding will be allocated be-
tween the parties; any specific rules that
will be applied during the ADR (such as
the American Arbitration Association
(AAA) Commercial Arbitration Rules);
and whether the arbitrator or neutral has
the authority to grant an attorney fee award
at the conclusion of the proceeding.'

A poorly drafted ADR clause, on the
other hand, could end up costing your
client his day in court as well as creat-
ing unnecessary confusion and wasting
the parties’ time and money as they seek
to interpret its scope or enforceability.
ADR clauses have their place, but do not
include one in contractual boilerplate
without first giving it careful thought and

ADR provisions are
typically enforceable
in Idaho, and such
provisions are becoming
commonplace in
commercial contracts.

without crafting it to fit your client’s cur-
rent circumstances.

Conclusion

Each contract is unique, and the above
illustrations and examples are by no
means an exhaustive list of all potential
litigation pitfalls. Rather, this discussion
is intended to highlight a few areas you
may wish to consider when drafting your
next contract and to foster a productive
dialogue between transactional attorneys
and litigators.
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WARNING: YOUR LLC INTEREST MIGHT BE A SECURITY

Wendy Gerwick Couture
University of Idaho
College of Law in Boise

If an interest in a limited liability com-
pany (“LLC”) is a security — whether
under federal law, Idaho law, or both —
there are serious implications. Securities
cannot be offered or sold without either
registering them or satisfying an exemp-
tion from registration.! Moreover, secu-
rities are subject to the antifraud provi-
sions of the Securities Exchange Act and
the Idaho Uniform Securities Act.> Yet,
despite these important implications, the
question of whether an LLC interest is a
security under federal law and/or Idaho
law is far from clear.

This article offers some clarity as to
whether an LLC interest is a security.
First, it analyzes the question under fed-
eral law, recommending specific ways to
lower the likelihood that an LLC interest
will qualify as a security under federal
law. Second, it analyzes the question un-
der Idaho law, explaining that the Idaho
Uniform Securities Act arguably defines
“security” more broadly than federal law
in the context of LLC interests. Finally, it
posits that, despite this arguable reading
of the Idaho statute, courts should inter-
pret Idaho law on this issue consistently
with federal law.

Is your LLC interest a security
under federal law?

The Securities Act and the Securities
Exchange Act, the

primary  federal
statutes  regulat-
ing securities,

each defines the
term  “security,”
and the U.S. Su-
preme Court has
interpreted these
two definitions as
“essentially iden-
tical.” Each defi-
nition includes a
laundry list of items, such as “stock” and
“investment contracts,” that qualify as se-
curities. LLC interests are not mentioned
by name in these definitions, but they may
qualify as “investment contracts.”

The U.S. Supreme Court has identified
four elements that must be met in order to
qualify as an investment contract under the
federal securities acts: (1) an investment
of money; (2) in a common enterprise; (3)
with an expectation of profits; (4) based
solely on the efforts of others.® The first

i

Wendy Gerwick
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Limited partnership interests, whose owners
usually do not exercise control over the partnership,
are usually securities.

three elements of this test are typically
met with respect to LLC interests. First,
the “investment of money” prong can be
satisfied by investing goods or services,
rather than merely by investing cash.’
Second, the “common enterprise” prong,
as interpreted by the Ninth Circuit, is sat-
isfied if the investors’ interests are pooled
(so-called “horizontal commonality”) or
if the “fortunes of the investors are linked
with those of the promoters™ (so-called
“vertical commonality””).® Third, most
LLC investors anticipate profits, absent
unusual circumstances.

The ambiguity in analyzing whether
an LLC interest is an investment contract
usually arises with the fourth element —
the “solely on the efforts of others” prong.
The Ninth Circuit, among others, has de-
clined to interpret the word “solely” liter-
ally, adopting instead the following more
realistic test: “whether the efforts made
by those other than the investor are un-
deniably significant ones, those essential
managerial efforts which affect the failure
or success of the enterprise.”!?

Many courts, when analyzing whether
the “solely on the efforts of others” prong
is met with respect to LLC interests, anal-
ogize interests in manager-managed LLCs
to limited partnership interests and inter-
ests in member-managed LLCs to gen-
eral partnership interests because of the
similarities among these business entities.
Limited partnership interests, whose own-
ers usually do not exercise control over
the partnership, are usually securities."
By analogy, interests in manager-managed
LLCs are more likely to be securities.!?
General partnership interests, whose own-
ers usually exercise at least some control
over the partnership, are presumed not
to be securities, absent a circumstance in
which “the investor nonetheless can dem-
onstrate such dependence on the promoter
or on a third party that the investor was
in fact unable to exercise meaningful part-
nership powers.”* By analogy, interests
in a member-managed LLC are less likely
to be securities.'*

Although this analogy to limited and
general partnerships is convenient, it is not
completely apt. That is, limited partners
are often statutorily barred from exercis-
ing any meaningful control over the limit-
ed partnership, lest they lose their limited
liability,"”> while members of manager-
managed LLCs are subject to no such re-
striction.'® As a consequence, members of
manager-managed LLCs may rely less on
the efforts of others than limited partners
of limited partnerships.'” Moreover, part-
ners of general partnerships are subject to
personal liability,'® thus encouraging them
to be active in the management of the
business. Members of member-managed
LLCs are protected from personal liabil-
ity,! however, suggesting that they may
be less motivated to engage actively in the
business.?

Therefore, the “solely on the efforts of
others” analysis should not end with the
distinction between member-managed and
manager-managed LLCs. For instance,
courts have considered the following ad-
ditional factors when analyzing whether
an LLC interest is a security: (1) whether
the members have the right to manage
the business;* (2) whether the members
have the power to participate in the au-
thorization of distributions;* (3) whether
the members have the right to call meet-
ings;? (4) whether the members’ power
is diluted;?* and (5) whether the members
have the power to remove the manager for
cause.”

Is your LLC interest a security
under Idaho law?

The Idaho Uniform Securities Act,
like the federal securities acts, defines
the term “security” as including “invest-
ment contracts.”?® In addition, the Idaho
statute codifies the U.S. Supreme Court’s
four-part test to qualify as an investment
contract: “‘Security’ includes as an ‘in-
vestment contract’ an investment in a
common enterprise with the expectation
of profits to be derived primarily from the
efforts of a person other than the issuer.””’
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Consistent with the Ninth Circuit’s inter-
pretation of this test, Idaho’s securities
act replaces the troublesome word “sole-
ly” with the word “primarily” and recog-
nizes that the “common enterprise” ele-
ment can be satisfied by both horizontal
and vertical commonality.® If the Idaho
Uniform Securities Act contained no ad-
ditional references to LLC interests, the
analysis of whether an LLC interest is a
security would be identical under federal
and Idaho law.

The Idaho statute, however, includes
the following additional provision: “‘Se-
curity’ includes as an ‘investment con-
tract,” among other contracts, an interest
in a limited partnership and a limited lia-
bility company and an investment in a vi-
atical settlement, life settlement or senior
settlement or similar agreement.”” This
provision is capable of two interpreta-
tions: (1) an LLC interest is always an in-
vestment contract, regardless of whether it
satisfies the four-part investment contract
test; or (2) an LLC interest is an invest-
ment contract only if it satisfies the four-
part investment contract test. No Idaho
court has resolved this issue; this article
briefly outlines the arguments in favor of
each interpretation.

The first interpretation — that an LLC
interest is always an investment contract
under Idaho law — is supported by the
most straightforward reading of the fol-
lowing statutory language: “‘Security’
includes as an ‘investment contract’ . . .
an interest in . . . a limited liability com-
pany.”*® Indeed, several secondary sourc-
es, citing this provision, have interpreted
Idaho law in this manner.3! Moreover, in
an opinion letter about an interest in a lim-
ited partnership (which is also listed in the
provision), the Idaho Securities Bureau
appeared to treat this statutory language
as creating a per se rule that limited part-
nership interests are securities.’> Further,
when adopting the Uniform Securities
Act, some other states explicitly adapted
this provision so as to include only those
LLC interests that satisfy the four-part in-
vestment contract test.** Additionally, a
federal district court in Michigan, analyz-
ing this provision of the Uniform Securi-
ties Act in the context of a viatical settle-
ment (which is also listed in this provi-
sion), treated this language as creating a
per se rule that all interests listed therein
are securities, regardless of whether they
satisfy the four-part investment contract
test.** Finally, this per se interpretation of
the Idaho statute would further the policy
interest of certainty by providing a clear
answer to the question of whether an LLC
interest is a security under Idaho law.
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No Idaho court has resolved this issue;
this article briefly outlines the arguments
in favor of each interpretation.

The second interpretation — that an
LLC interest is an investment contract
under Idaho law only if it satisfies the
four-part test — is supported by a more
nuanced interpretation of the Idaho stat-
ute. Arguably, if the drafters intended
to define all LLC interests as securities,
LLC interests would have been included
in the laundry list alongside investment
contracts, rather than as a subset of in-
vestment contracts. By treating LLC in-
terests as a subset of investment contracts,
the statute arguably applies the four-part
investment contract test to LLC interests.
Indeed, the Commentary to the Uniform
Securities Act — the source of this pro-
vision — explains that this provision is
intended to clarify that LLC interests are
securities “when consistent with the court
decisions interpreting the investment con-
tract concept.” Moreover, this interpre-
tation is consistent with the “uniformity
principle” recognized elsewhere in the
Idaho Uniform Securities Act, pursuant to
which “maximizing uniformity in federal
and state regulatory standards” is a policy
consideration.*® Further, this interpreta-
tion would further the policy interest of
efficiency by allowing business owners to
perform a single analysis of the question
of whether an LLC interest is a security
under federal and Idaho law.

This article endorses the second inter-
pretation because it further advances the
delicate relationship between federal and
state regulation of securities. Federal law
supplants state law in some circumstanc-
es, such as by exempting certain “covered
securities” from state regulation when it
would be duplicative.” Similarly, federal
law defers to state law in other circum-
stances, such as by exempting intrastate
offerings from federal registration because
they pose primarily a state concern.*® Fi-
nally, federal and state law dually regulate
securities in many circumstances, includ-
ing antifraud enforcement.** This care-
fully crafted scheme is premised on the
notion that the same interests qualify as
securities under federal and state law. It
remains to be seen, however, how courts

will interpret the question of whether an
LLC interest is a security under Idaho
law.

Conclusion

If you are analyzing whether an LLC
interest is a security, you should first ap-
ply the four-part investment contract test.
If the four-part investment contract test
is satisfied, you must ensure compliance
with the federal and Idaho securities acts.
If the four-part investment contract test is
not met, you must assess — in light of the
foregoing discussion — whether to none-
theless comply with the Idaho Uniform
Securities Act out of an abundance of cau-
tion, lest you inadvertently run afoul of
the Act’s registration requirements.
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circumstances as ‘securities.’”) (emphasis added).

37 Ipano Copk § 30-14-608(b).

3% 15U.S.C. § 77r; 142 Cong. Rec. S12093-02 (daily
ed. Oct. 1, 1996) (statement of Sen. Sarbanes) (dis-
cussing the rationales for the National Securities
Markets Improvement Act of 1996) (“[D]ual regula-
tion need not mean duplicative regulation.”).

¥ 15 US.C. § 77c(a)(11); Notice of Adoption of
Rule 147 Under the Securities Act of 1933, Securi-
ties Act Release No. 5450 (January 7, 1974) (“Sec-
tion 3(a)(11) was intended to allow issuers with lo-
calized operations to sell securities as part of a plan
of local financing. ... In theory, the investors would
be protected both by their proximity to the issuer and
by state regulation.”).

4 E.g,15U.S.C. § 77r(c) (preserving fraud author-
ity of securities commission of any state).
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PRIVATE PLACEMENTS OF SECURITIES IN A NEW ERA
oF REGULATION AND ENFORCEMENT - TRAPS FOR THE UNWARY

Brian R. Buckham
Corporate Counsel, IDACORP,
Inc.

Introduction

In the early days of Idaho’s history,
the offer and sale of a security was largely
unregulated, and vast fortunes were made
through the issuance of securities of min-
ing companies. The prospect of colossal
wealth through passive ownership of a
mining venture created a rich environment
for the sale of very speculative, and some-
times fraudulent, securities. Undoubtedly,
there existed in many instances a fine line
between sales of securities for specula-
tive but otherwise honest mining ventures
versus outright fraud. The largely unde-
veloped state securities laws that were en-
acted in the early twentieth century, and
the mechanisms in place to monitor and
enforce them, were inadequate to curtail
deceptive practices.! These practices con-
tributed to the blockbuster stock market
crash of 1929.

Shortly thereafter, the U.S. Congress
adopted the Secu-
rities Act of 1933
(Securities  Act)
and the Securities
Exchange Act of
1934 (Exchange
Act), and formed
the Securities and

Exchange Com-

mission  (SEC) Ju
to administer the )

federal securi- Brian R. Buckham
ties laws. Stated

generally, the

Securities Act governs the offer and sale
of securities, whereas the Exchange Act
regulates, among other items, securities
markets and imposes continuous disclo-
sure obligations and corporate gover-
nance requirements on certain classes of
issuers of securities. One basic premise
of the Securities Act can be captured with
a single sentence: “Every sale of a non-
exempt security must be either registered
or exempt from registration.” Failure to
adhere to this seemingly straightforward
concept has all too frequently resulted in
enforcement actions by the SEC and state
securities regulators and criminal pros-
ecution by federal and state agencies.
Section 5 of the Securities Act makes
it unlawful for any person to sell securi-
ties through a means of interstate com-
merce unless a registration statement for
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One basic premise of the Securities Act
can be captured with a single sentence: “Every sale
of a non-exempt security must be either registered
or exempt from registration.”

the securities has been filed with the SEC
and is in effect. Section 3 lists categories
of securities that are exempt from regis-
tration, and Section 4 describes a variety
of transactions that are exempt from reg-
istration. Under its rulemaking author-
ity under the Securities Act, the SEC has
promulgated a number of rules providing
other exemptions from Section 5 of the
Securities Act.?

For issuers desiring to avoid the costly
and time-intensive registration process
under the Securities Act, and the continu-
ous disclosure and other Exchange Act
obligations that follow, the structure and
mechanics of the sale of securities is im-
portant, as exemptions from registration
are easily lost. Once an exemption is no
longer available, all offers and sales that
were made in reliance on the exemption
will have been made in violation of Section
5, with all of the attendant consequences.
This article discusses a few common traps
and pitfalls for the unseasoned issuer of
securities and its legal counsel.

Exempt sales of securities —
traps for the unwary

Compliance with regulatory require-
ments surrounding the offer and sale of
securities, whether the transaction is reg-
istered or exempt, requires careful atten-
tion to transaction structuring. A select
few of the important, but sometimes over-
looked, compliance pitfalls that may arise
in connection with private placements of
securities pursuant to an exemption from
registration are described below.

The inadvertent sale of securities
If you have recently provided le-
gal counsel in connection with the offer
or sale of tenant in common interests in
real property, limited liability company
membership interests, limited partnership
interests, promissory notes for invest-
ment purposes, stock or stock options is-

sued to employees, or any instrument or
interest that could loosely be considered
an “investment contract,” brace yourself.
Federal and state securities laws apply to
transactions in each of these instruments,
with limited exceptions. Section 2(a)(1)
of the Securities Act defines a ”security”
broadly, and includes in the definition
“any note, stock, treasury stock, security
future, bond, debenture, evidence of in-
debtedness, certificate of interest or par-
ticipation in any profit-sharing agreement,
collateral-trust certificate, preorganization
certificate or subscription, transferable
share, investment contract, voting-trust
certificate,” and several other designated
items.

Most notably, the SEC and courts
have given considerable attention to the
term “investment contract” in that defini-
tion. In SEC v. W. J. Howey Co., the U.S.
Supreme Court stated, “[A]n investment
contract for purposes of the Securities Act
means a contract, transaction or scheme
whereby a person invests his money in
a common enterprise and is led to ex-
pect profits solely from the efforts of the
promoter or a third party.”® Subsequent
court cases have generally been investor-
favorable by refining the word “solely” in
the Howey definition to mean “primarily”
or “substantially.” Transactions involv-
ing limited partnership interests, LLC
interests (an interesting question under
Idaho state law)’, and tenant in common
and other fractional interests in real estate
have all been found to involve the sale of
a security under the auspice of constitut-
ing an investment contract. Promissory
notes in many contexts are also securi-
ties. It probably goes without saying, but
derivative instruments, such as stock op-
tions, are themselves securities. Practitio-
ners should be mindful of the expansive
definition of a “security,” and thus the risk
of triggering the application of federal and



state securities laws, when assisting with
any capital raising, compensatory, invest-
ment, fractional interest in real property,
and business formation or capitalization
transaction.

Beware the states

Each state has an analog to the Secu-
rities Act, and to a more limited extent,
the Exchange Act, referred to as the “blue
sky” laws. Unlike the federal securities
laws, which are premised on full disclo-
sure, state securities laws may impose a
substantive scrutiny in the form of eval-
uating the merit of an offering. For an
offering of securities that will be made
in several states, complying with the in-
dividual registration and exemption re-
quirements of each state can be costly and
time-consuming.

In 1996, Congress enacted the Nation-
al Securities Markets Improvement Act of
1996 (NSMIA),® which effectively result-
ed in preemption of certain state securities
regulations. Notably, NSMIA preempted
state regulations for offerings conducted
pursuant to Rule 506, the most commonly
relied upon federal exemption from reg-
istration.” Importantly, however, NSMIA
did not entirely preempt state laws for of-
ferings conducted pursuant to Rule 506.
Many states, including Idaho,® require
that issuers conducting a Rule 506 offer-
ing deliver a notice of the offering, pay a
filing fee, and execute a consent to service
of process. Thus, issuers relying on ex-
emptions at the federal level must contin-
ue to analyze the state law requirements
applicable to the securities offering and,
notwithstanding NSMIA, issuers should
be aware that they may need to make state
filings even in a Rule 506 offering.

Disclosure is your friend — the
private placement memorandum
Even in the absence of a mandatory
disclosure obligation under some exemp-
tions from registration, disclosing materi-
al information regarding the issuer and its
securities to prospective investors is gen-
erally a prudent approach. This disclosure
obligation is mandatory under some fed-
eral exemptions, perhaps implied by some
federal rules for other federal exemptions,
and expressly required by some state se-
curities laws. While Sections 3 and 4 of
the Securities Act eliminate the registra-
tion requirement for some securities and
transactions, they do not eliminate the
application of the anti-fraud provisions
or potential liability for fraud under the
Exchange Act. The more detached the in-
vestors are from the issuer’s financial and
operating plans and results, the greater the
need for a comprehensive disclosure doc-

The more detached the investors are
from the issuer’s financial and operating plans
and results, the greater the need
for a comprehensive disclosure document.

ument, often referred to as a private of-
fering or private placement memorandum.
The memorandum typically includes,
most notably, a description of the terms of
the offering, the issuer’s capital structure,
material risks to which the company and
offering are subject, details on the issuer’s
management, financial statements, and a
description of the issuer’s governing in-
struments and documents material to the
transaction. The two important purposes
of the private placement memorandum
are (a) to ensure prospective investors
have access to current information about
the issuer, from which they can make an
informed investment decision; and (b) if
well drafted, protection for the issuer in
the event of an investor suit for fraud,
misrepresentation, or omission in connec-
tion with the sale of the securities. Itis a
rare case where the burden of preparing
a private placement memorandum out-
weighs the benefits of providing prospec-
tive investors with a well-prepared private
placement memorandum.

Keep it quiet — prohibition
on advertising and general
solicitation

Not surprisingly, most exemptions
from registration under the Securities
Act require that no advertising or gen-
eral solicitation be used in connection
with the securities offering, thus ensuring
that the offering is not a “public” offer-
ing. Clearly, newspaper advertisements,
the contents of websites accessible to the
general public, and other broad means of
dissemination of information about an of-
fering are prohibited. Generally stated,
it is a prudent practice to seek as inves-
tors only those persons with whom the
issuer and its agents (including broker/
dealers retained by the issuer) have a pre-
existing relationship and who are reason-
ably believed to satisfy the sophistication,
accredited investor, and other standards
imposed by the applicable exemption. If
an issuer has engaged in advertising and
solicitation in contravention of the appli-
cable exemption, it may be necessary to

suspend the offering for a period of time,
as a cooling-off period. As this lengthy
delay can be damaging to the issuer, legal
counsel should advise clients early and of-
ten of the prohibition on advertising and
general solicitation.

Attorneys beware — aiding
and abetting liability

It is relatively settled that Section
10(b) of the Exchange Act and Rule 10b-5
thereunder, key anti-fraud provisions of
federal securities laws, do not permit pri-
vate plaintiffs to sue aiders and abettors
for federal securities fraud.® However, the
blue sky laws of numerous states extend
joint and several liability to persons who
had a material role in a securities transac-
tion, which in many cases could include
the issuer’s or other offering participants’
lawyers and accountants.!® The blue sky
laws of some states, but not all, limit offer-
ing participants’ who are liable for aiding
and abetting to those who had a culpable
state of mind.!! Attorneys advising clients
on securities offerings should take note of
the states in which the securities are being
offered, familiarize themselves with the
availability of aiding and abetting claims
in those states, and understand (and plan
for) the risks.

Beware the troublemakers

In May 2011, the SEC issued a pro-
posed rule to implement a provision of the
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (Dodd-Frank Act)"
that would impact eligibility to use the
Rule 506 exemption. Under the proposed
rule, an issuer would be unable to rely on
the Rule 506 exemption if the issuer or
any other person covered by the rule had
a “disqualifying event” such as a crimi-
nal conviction or court injunction and re-
straining order. The proposed rule broad-
ly covers the issuer and any affiliated is-
suers; directors, officers, general partners,
and managing members of the issuer; 10
percent beneficial owners and promoters
of the issuer; and persons compensated
for soliciting investors, as well as the
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general partners, directors, officers, and
managing members of any compensated
solicitor. Rule 262 under the Securities
Act already imposes so-called “bad actor”
disqualifiers for Regulation A offerings,
which are infrequently conducted.” Once
the final rules are effective, practitioners
will need to develop appropriate question-
naires and certifications to ensure that the
persons and entities involved in a Rule
506 exempt offering would not disqualify
the issuer from use of the exemption.

The money is not in the bag

Private placements are commonly
structured as best efforts, contingency of-
ferings where the placement agent does not
purchase the securities and the closing of
the offering is contingent upon the receipt
of subscriptions for a minimum offering
amount. Two important, but perhaps un-
intentionally overlooked, rules under the
Exchange Act have direct application in
this circumstance. Rule 10b-9 prohibits
an issuer from making a representation in
connection with the offer or sale of a secu-
rity in a contingent offering that it is being
sold on an “all-or-none” (i.e., contingent)
basis unless all the securities are sold at a
specified price within a specified time and
the total amount due to the issuer is re-
ceived by a specified date.'* Rule 15¢2-4
then requires broker-dealers participating
in the contingent offering to deposit sub-
scription proceeds in a separate account
until the contingencies have occurred."
Thus, when issuers are contemplating
a contingent offering, the issuer and its
placement agents must be reminded of
these requirements and structure the of-
fering and the disclosure documents used
in the offering accordingly.

Your employees are securities
plaintiffs

While often times there is no ex-
change of monetary consideration when
an employer issues securities to an em-
ployee for services rendered, the issuance
of those securities is nonetheless a trans-
action governed by the Securities Act and
state securities laws. For companies that
are not subject to the reporting require-
ments of the Exchange Act and are not
investment companies under the Invest-
ment Company Act of 1940, Rule 701 un-
der the Securities Act permits an issuer to
offer securities pursuant to a written con-
tract or plan to its employees, directors,
general partners, trustees, consultants,
and advisors.!® The dollar amount of se-
curities that may be issued is limited, and
the issuer must deliver limited disclosure
documents to employees for the sale of
in excess of $5 million in securities in a
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Issuers must carefully structure the benefit plan
and issuances under the plan
to stay within the boundaries
of the exemption.

12-month period.'” Issuers must carefully
structure the benefit plan and issuances
under the plan to stay within the boundar-
ies of the exemption.

Seller beware — your neighbor
is no longer qualified to purchase
Whether an investor qualifies as an
“accredited investor” is of great signifi-
cance for a number of exemptions from
registration, including Rule 506 under
Regulation D.  Section 413(a) of the
Dodd-Frank Act requires the definition of
“accredited investor” to exclude the value
of a person’s primary residence for pur-
poses of determining whether the person
qualifies on the basis of having a net worth
in excess of $1 million. This change to the
net worth standard was effective upon en-
actment by operation of the Dodd-Frank
Act, and the SEC has proposed rules to
implement the change.'® According to
the SEC, this change to the definition
decreased by 28 percent the number of
U.S. households that qualify for accred-
ited investor status.”” Section 413(b) of
the Dodd-Frank Act requires the SEC to
undertake a review of the definition of the
term “accredited investor” as it applies to
natural persons every four years, and au-
thorizes the SEC to engage in rulemaking
to make adjustments to the definition after
each such review. As a result, practitio-
ners should update investor qualification
questionnaires used in connection with
private offerings and should closely moni-
tor the SEC’s rulemaking in this area.

The rules have changed —
amendments to Form D and
electronic filing

The rules have changed for Regula-
tion D and Section 4(6) exempt offerings.
SEC rules require, as they have for a num-
ber of years, that a notice on Form D be
filed within 15 days after the first sale of
securities in an offering conducted under
the Regulation D or Section 4(6) exemp-
tions. Until recently, a Form D could be
filed into the abyss of the SEC’s public

reference room in paper format. Howev-
er, the SEC now requires that the form be
submitted electronically using the SEC’s
EDGAR (electronic gathering, analysis
and retrieval) system. To file electroni-
cally, the issuer must have a unique filer
identification number and a set of access
codes, the acquisition of which requires
a separate filing with the SEC. Issuers
should incorporate this process into the
offering timeline and checklist. Also, is-
suers should be aware that the informa-
tion in the Form D is publicly available
and now very easily accessible, so if the
information required by a Form D could
be sensitive to the issuer, the issuer may
desire to consider structuring the offering
with the use of an exemption that does not
require the filing of a Form D.

The SEC also recently clarified the cir-
cumstances under which an amendment to
a previously filed Form D is required to be
filed, which include (a) to correct a mate-
rial mistake of fact or error in the previ-
ously filed notice, as soon as practicable
after discovery of the mistake or error; (b)
to reflect a change in the information pro-
vided in the previously filed notice, with
some exceptions, as soon as practicable
after the change; and (c) annually, on or
before the first anniversary of the most re-
cent previously filed notice, if the offering
is continuing at that time.

“Finders” are not keepers

Many issuers consider the use of
“finders” to assist in locating prospective
investors. However, using a finder who
is not a registered broker/dealer can be to
the issuer’s peril, as sales of securities by
unregistered broker/dealers can run afoul
of a number of federal and state securities
laws. Determining whether a person act-
ing on behalf of the issuer must be regis-
tered as a broker/dealer requires a careful
consideration of several factors, such as
the nature of the compensation paid to the
person, the scope of solicitation activities,
and the level of participation in the nego-



tiation and sale process. The scope and
nature of securities selling-related efforts
that do not require broker/dealer registra-
tion is very narrow. Issuers considering
the use of finders rather than registered
broker/dealers should be advised of the
risks of doing so, and in many cases coun-
seled against the use of finders.

Avoid the perils of integration

Under the integration doctrine, the
SEC may review multiple offerings to see
if they should be treated as one combined
offering. If two or more purportedly ex-
empt offerings are integrated, they must
together meet the applicable exemption,
or the offerings risk violating Section 5
of the Securities Act. That is, it is pos-
sible that two or more offerings, when
combined, will not have the attributes that
entitled them to rely upon an applicable
exemption. The SEC has issued safe har-
bor rules for integration,?® and the SEC
and courts have implemented a five-factor
test for determining whether offers should
be integrated.?! Counsel to issuers should
undertake a careful review of all offers
and sales of securities made within at least
the 12-month period prior to a proposed
offering and analyze both (a) whether the
prior offering could be integrated and (b)
whether integration could result in the
loss of the exemption upon which the is-
suer intended to rely. Practitioners should
also be cognizant of any future securities
transactions in which the issuer intends to
engage, and analyze the integration risks
of those offerings.

Not so fast! — restrictions
on resale

It bears mentioning again - every sale
of a non-exempt security must be either
registered or exempt from registration.
Thus, secondary transactions (i.e., re-
sales) by existing securityholders impli-
cate Section 5’s registration requirement.
Section 4(1) of the Securities Act pro-
vides an exemption from registration for
resales by persons other than an “issuer,
underwriter, or dealer,” which effectively
exempts many day-to-day transactions ef-
fected in public markets. But securities
purchased in a private placement, or that
are owned by “affiliates” of the issuer (a
factual question of control over the issu-
er), are generally subject to restrictions on
resale, as the holder of the securities may
be deemed a statutory “underwriter” un-
der the Securities Act, thus rendering Sec-
tion 4(1) unavailable. The Securities Act
provides that an “underwriter” is one who
acquires securities from the issuer with a

Prior to the resale of restricted securities
or securities held by affiliates, practitioners
should conduct a careful evaluation
of the limitations on resale imposed
by the Securities Act.

’

“view to distribution,” which requires a
careful factual analysis.”?> However, Rule
144 under the Securities Act provides a
non-exclusive safe-harbor from “under-
writer” status. In general, Rule 144 re-
quires restricted securities to be held for
a particular length of time, and imposes
other conditions that must be satisfied
prior to the resale of the shares. The rule
applies differently to affiliates and non-
affiliates of the issuer of the securities,
and in some cases imposes a disclosure
obligation. Thus, prior to the resale of
restricted securities or securities held by
affiliates, practitioners should conduct a
careful evaluation of the limitations on re-
sale imposed by the Securities Act.

The inadvertently public company

While there is a certain glamour as-
sociated with conducting an initial pub-
lic offering, and advantages of doing so
(most notably, more ready access to the
capital markets), in most instances the
disadvantages will outweigh the benefits
for smaller companies. Some companies
have discovered, much to their dismay,
that an initial public offering of securities
under the Securities Act is not the only
method by which a company may become
a “public company.” Even if a company
has not conducted a registered offering
of securities under the Securities Act,
under Section 12(g)(1) of the Exchange
Act it must file an Exchange Act registra-
tion statement, and is then subjected to
the periodic reporting and other onerous
obligations of the Exchange Act, if it has
more than $10 million in total assets and a
class of equity securities owned by 500 or
more holders.” In essence, by triggering
Section 12(g)(1) the company undertakes
the obligations attendant to being a public
company but without the capital-raising
benefit of effecting a registered initial
public offering of securities under the Se-
curities Act.

Rule 12g5-1 under the Exchange Act
provides that the number of shareholders

for purposes of triggering Section 12(g)
(1) is calculated based on record owners
of the securities, not the number of benefi-
cial owners. Rule 12g5-1(a)(3) provides
a special counting method for securities
held in a custodial capacity for a single
trust, estate, or account. Institutional cus-
todians and commercial depositories are
not considered single holders of record;
instead, each of the depository’s accounts
for which the securities are held is a sin-
gle record holder. A broker-dealer is the
record owner of securities held in street
name by the broker-dealer. As the num-
ber of equity holders in a company begins
to expand into the triple-digits, attention
to Section 12(g)(1) and its corresponding
rules becomes paramount.

Conclusion

At the same time that the Dodd-Frank
Acthas mandated that the SEC undertake a
massive rulemaking process, the SEC has
undertaken an initiative of late to review
the regulatory burdens imposed on private
capital raising. This initiative is in answer
to the separate call from the business com-
munity and legislators who are concerned
with the implications of over-regulation of
capital raising in the United States. While
there are rumblings that change could be
on the way, the fact remains that there are
still significant regulatory burdens, and a
commensurate number of potential com-
pliance pitfalls, on private capital forma-
tion in the United States. Developing and
maintaining a working knowledge of the
rules and the structural solutions and ap-
proaches available to avoid those pitfalls,
and actively monitoring developments in
federal and state securities laws, is vital to
practitioners seeking to counsel clients in
the capital markets.
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RespPoNsE To “CRiTIQUE oF THE IpAHO UNIFORM REvVISeED LimITED LiABILITY

Company AcT”

Richard A. Riley
Hawley Troxell Ennis & Hawley
LLP

In the September 2009 issue of The
Advocate, Mr. Winston Beard published
“A Critique of the Idaho Uniform Revised
Limited Liability Company Act.” The
following article reviews the criticisms
leveled by Mr. Beard (identified below
in italics). The author disagrees with Mr.
Beard’s assertions of fundamental defects
in the Act but concurs with a number of
his concerns.

Background: In 2008, Idaho became
the first state' to
adopt the Revised
Uniform Limited
Liability = Com-
pany Act (RUL-
LCA), drafted by
the Uniform Law
Commission (also
known as the Na-
tional Conference
of Commissioners
on Uniform State
Laws). The Idaho
Uniform Limited Liability Company Act
(IULLCA)* initially applied to limited
liability companies (LLCs) first formed
on or after July 1, 2008 and, follow-
ing a two-year transition period, has ap-
plied since July 1, 2010 to all previously
formed LLCs.

IULLCA Provides Default Rules

WB: The 2007 Idaho Legislature wasted
the opportunity “to provide Idaho with
limited liability company (LLC) laws par-
ticularly suited for medium-sized entities
with simple capital, management, author-
ity, and management liability structures.”

IULLCA expressly provides that, with
certain enumerated exceptions?, the statu-
tory provisions are default rules that apply
only if the operating agreement (which
can be oral, written, implied, or any
combination thereof*) does not address a
particular matter.”> As an organizing prin-
ciple, the drafters designed RULLCA to
provide default rules that operate only in
the arena where the members fail to ad-
dress a particular issue in their operating
agreement. This arena is more likely to
be populated by unsophisticated business
partners who do not regularly consult an
attorney than by more sophisticated busi-
ness persons who own or operate medium
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IULLCA does not undermine,
but rather reinforces, the limited liability
of members and managers
to third parties.

or larger-sized businesses and are used to
consulting lawyers. The latter, more sav-
vy group, is much more likely to obtain
legal counsel to document the agreement
among the owners; in that situation the
operating agreement should contain oper-
ative provisions that supersede the default
rules of the statute.

In considering Mr. Beard’s critique of
the statute, keep in mind that he is com-
menting on default rules which, for the
most part, can and likely will be supersed-
ed by provisions in the members’ operat-
ing agreement. Accordingly, IULLCA’s
default rules should be viewed in the con-
text of those situations involving relative-
ly unsophisticated business partners who
do not reduce their agreement to writing.
Much more important to more sophisti-
cated business persons is the nearly com-
plete flexibility that IULLCA allows in
structuring the internal affairs of an LLC,
including flexibility in allocating distribu-
tions and tax items among members that
is not readily available in the corporate
form.

Limited Liability

WB: “Business leaders are not fiducia-
ries.”  IULLCA “undermines the very
concept of limited liability by treating
managers and owners like trustees....
The new law ... exposes management to
greater liability than exists under any
other Idaho entity law, except for general
partnerships.”

These statements conflate the limited
liability of LLC members to third parties
(external liability) with the duties owed
by members to the other members of a
member-managed LLC and by managers
to members of a manager-managed LLC
(internal duties).  Corporation, limited
liability partnership, and LLC statutes
limit liability of managers and owners to
third parties. They do not limit liability of
managers to owners or owners to owners.

Let’s consider external liability and inter-
nal duties separately.

External Liability: Like the Idaho Busi-
ness Corporation Act (“/BCA”), IULLCA
shields LLC owners from liability to third
parties for company obligations.” In com-
parison to the IBCA, however, [IULLCA’s
limited liability provisions are even more
protective: IULLCA expressly shields
managers, as well as members, against
liability for company obligations to third
parties. There is no comparable provi-
sion in the IBCA that protects corporate
directors or officers. Further, in contrast
to corporate law where failure to main-
tain formalities may result in loss of the
limited liability shield and subject share-
holders to liability for the corporation’s
obligations,® IULLCA expressly provides
that “failure ... to observe any particular
formalities relating to the exercise of its
powers or management of its activities
is not a ground for imposing liability on
the members or managers for the debts,
obligations or other liabilities of the com-
pany”.? ITULLCA does not undermine, but
rather reinforces, the limited liability of
members and managers to third parties.

Internal Duties: _ Fiduciary Nature
of Duties of Care and Loyalty: TULL-
CA fiduciary duties do not materially dif-
fer from the duties owed by management
and owners of corporate entities. Under
the IBCA, corporate directors and officers
owe duties of care and undivided loyalty
to the corporation and its shareholders.!
Although the IBCA does not expressly
provide that these duties are fiduciary in
nature, the Idaho Supreme Court has held
them to be fiduciary duties.! Similarly,
managers of a manager-managed LLC
owe fiduciary duties of care and loyalty to
the company and its members. '

As for entity owners, a member of a
manager-managed LLC does not have any
fiduciary duty to the LLC or to any other
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member by reason of being a member,"
just as a shareholder generally has no fi-
duciary duty to other sharcholders or to
the corporation.

In a member-managed LLC, in con-
trast, the fiduciary duties of care and loy-
alty are owed by each member to the other
members.!* This rule reflects the partner-
ship law genesis of RULLCA and appears
to be the source of Mr. Beard’s concern
that [IULLCA imposes greater liability on
management than any entity other than
a general partnership. However, while
it is true that corporation statutes do not
impose fiduciary duties on sharehold-
ers, courts have imposed such duties on
controlling shareholders of closely-held
corporations.”” In the analogous context
in which IULLCA’s default rules are de-
signed to operate (i.e., the small group
of unsophisticated business partners who
choose to operate as a member-managed
LLC because of its flexibility and lack of
formality), the principles of partnership
law make sense and are consistent with
courts’ treatment of closely-held corpora-
tions. '

Mr. Beard’s assertion that business
leaders are not fiduciaries is incorrect. The
duty of loyalty under the IBCA, which re-
quires directors and officers to act in the
best interests of the corporation and not
their own self-interest, is clearly fiducia-
ry, as is the duty of care.!” Any concern
that fiduciary duties imposed on business
leaders could impair their willingness to
take risk is vitiated by the business judg-
ment rule, which “immunizes the good
faith acts of directors when acting within
the powers of the corporation and within
the exercise of their honest business judg-
ment.” ¥ As discussed below, the busi-
ness judgment rule applies to Idaho LLCs
as well.

Internal Duties: Duty of Care: TULL-
CA reformulates the standard of care es-
tablished by Idaho’s previous LLC statute
(Idaho Code §§53-601 et seq., the “Old
Act”),” conforming it to the IBCA stan-
dard — that is, subject to the business
judgment rule, a member of a member-
managed LLC or a manager of a manager-
managed LLC must act with the care that
a person in like position would reason-
ably exercise under similar circumstances
and in a manner the member or manager
reasonably believes to be in best interests
of LLC.? This duty does not invoke the
higher duty of care imposed on trustees?!
and is consistent with the duty of care
owed by directors and officers under the
IBCA.
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The duty of loyalty under the IBCA,
which requires directors and officers to act in the best
interests of the corporation and not their
own self-interest, is clearly fiduciary.

Internal Duties: Duty of Loyalty: The
duty of loyalty includes three listed com-
ponents:? (1) the duty to account and hold
as trustee any property, profit or benefit
derived by the member or manager from
use of LLC property or appropriation of
LLC opportunity; (2) the duty to avoid
conflicting interest transactions with the
LLC (subject to the defense that the trans-
action is fair to the LLC or that the trans-
action has been authorized or ratified by
the members after full disclosure of all
material facts);? and (3) the duty not to
compete with the company. Presumably,
these duties to the LLC and its members
are the subject of Mr. Beard’s assertion
that IULLCA treats owners and manag-
ers like trustees. In particular, Mr. Beard
suggests that the duty to hold as a trustee
any profit derived by the member includes
compensation, fringe benefits, and distri-
butions. This is an incorrect reading of
the statute: The statute is directed at a
member’s or manager’s profit or benefit
derived from personal use of LLC prop-
erty or appropriation of an LLC opportu-
nity without consent of the members, not
at profit or benefit from distributions to
members or compensation paid or fringe
benefits provided to managers.
IULLCA’s default prohibitions of ap-
propriation of LLC property or opportuni-
ties, related party transactions, and com-
petitive activities — the three components
of the duty of loyalty specified by IULL-
CA — are entirely consistent with duty
of loyalty imposed on corporate directors
and officers. Each of the [IULLCA com-
ponents finds corresponding provisions in
the IBCA: The duty of loyalty of corpo-
rate directors and officers is embodied in
Idaho Code §30-1-830, which provides
that a director must act in good faith and in
a manner the director reasonably believes
to be in the best interest of the corpora-
tion.?* As a corollary, corporate directors
and officers have a duty to account for (1)
any financial benefit to which they are not
entitled, (2) the use of corporate property
for personal purposes, and (3) the ap-

propriation of a corporate opportunity.?
Similarly, the duty to avoid conflicting
interest transactions is evidenced by de-
tailed IBCA provisions defining “direc-
tor’s conflicting interest transaction” and
providing safe harbors for such transac-
tions approved by disinterested directors
or sharcholders, or otherwise proven by
the interested director to be fair to the cor-
poration.”” The duty of loyalty of corpo-
rate directors also involves duties of con-
fidentiality and disclosure,”® which would
likely be violated by competition with the
corporation.

Most importantly, IULLCA expressly
permits the members to restrict or elimi-
nate each of these components of the duty
of loyalty.?® So, for example, the operat-
ing agreement of a family LLC would au-
thorize family members to use the LLC’s
vacation cabin for personal purposes;
a physician who owns a medical office
building could be authorized to lease the
building to the PLLC in which the physi-
cian participates in a group practice with
other providers; and the manager of a real
estate investment company could be per-
mitted to devote time to management of
other real estate investments, including
properties that might compete in the same
marketplace.

Internal Duties: Contractual
Obligation of Good Faith and Fair
Dealing: This obligation is not a fiducia-
ry duty or a generalized duty of good faith,
but rather arises out of the contract-based
nature of LLCs.*® It applies to members
and managers alike,®' requiring them to
discharge the duties under [IULLCA or the
operating agreement and to exercise any
rights consistently with the contractual
obligation of good faith and fair dealing.
It is intended to protect, but not allow the
court to remake, the members’ agree-
ment.*? The author agrees with Mr. Beard
that this contract-based obligation is con-
sistent with business practices and should
not pose a problem to Idaho lawyers or
their clients.




Internal Duties: “Uncabined” Duties:
WB: IULLCA allows a judge to impose
unspecified and unknown duties.

Whereas the Revised Uniform Partner-
ship Act “cabins in” fiduciary duties with-
in a statutory formulation,® the drafters
of the Revised Uniform Limited Liabil-
ity Company Act decided that RULLCA
should not exhaustively codify or “cabin
in” the fiduciary duties of LLC members
and managers.>* This open-ended struc-
ture leaves uncertainty for LLC members
who fail to limit the scope of IULLCA
duties in their operating agreement. The
Idaho Supreme Court’s decision in the
Bushi case gives credence to Mr. Beard’s
concern that [IULLCA allows courts to im-
pose fiduciary duties not contemplated by
the LLC members when they formulated
their agreement.*

Nevertheless, TULLCA allows the
careful drafter of an operating agreement
to “cabin in” the scope of these duties
by contract. For the more sophisticated,
medium-sized businesses that concern
Mr. Beard, IULLCA allows substantial
flexibility in modifying or eliminating
various duties of managers and members.
In contrast to the IBCA (which makes no
provision for alteration of statutory du-
ties of care and loyalty), an LLC operat-
ing agreement may, if not “manifestly
unreasonable”, restrict or eliminate the
specifically identified components of the
duty of loyalty, identify specific types or
categories of activities that do not violate
the duty of loyalty, alter the duty of care,
and alter any other fiduciary duty includ-
ing eliminating particular aspects of that
duty.*

IULLCA provides guidance for court
application of the “manifestly unreason-
able” standard: The court must consider
the circumstances as of date of the operat-
ing agreement, not in hindsight at the time
of complaint; and the court may invalidate
a challenged term of an operating agree-
ment only if, in light of the purposes and
activities of the LLC, it is readily apparent
that (1) the objective of the term is unrea-
sonable or (2) the term is an unreasonable
means to achieve the objective.’” To date,
this provision has not been applied or in-
terpreted by an Idaho court. It remains to
be seen whether this standard achieves the
RULLCA drafters’ objectives of curtailing
any inclination by a court to rewrite the
members’ agreement. Mr. Beard’s obser-
vations that “facts and circumstances tests
are common in the IULLCA” and “there
are few solid guidelines for business” may
prove prescient in this context.

Far from being unfriendly to business,
IULLCA provides statutory clarity that cannot
be gleaned from, for example, the
Delaware Limited Liability Act.

Unfriendly to Business?
WB: [IULLCA “adds new complexity
making Idaho unfriendly to business.”

Many of the IULLCA provisions are
not new;*® and, to the extent that [ULLCA
adds complexity, that complexity resolves
questions unanswered by Idaho’s earlier
LLC statute® and enables the flexibility
that makes LLCs so supremely useful for
“the complex and variegated world™*® of
sophisticated financial and business deals.
Far from being unfriendly to business,
IULLCA provides statutory clarity that
cannot be gleaned from, for example, the
Delaware Limited Liability Act.

WB: [ULLCA's authorization of direct
actions invites suits by disgruntled mem-
bers.

IULLCA authorizes direct actions by
members against the LLC, managers or
other members, but only to the extent of
an actual or threatened injury that is not
solely the result of an injury suffered by
the LLC.*' To have standing to bring a
direct action, a member must be able to
show a harm that occurs independently
of the harm caused or threatened to be
caused to the LLC.** Where the harm is
caused or threatened to be caused to the
LLC, a member may bring a derivative
action to enforce a right of the LLC, fol-
lowing demand (or demand futility) and
the opportunity for the LLC to convene a
special litigation committee to investigate
the claim to determine whether pursuit of
the claim is in the LLC’s best interest.*

These provisions correlate closely
with the IBCA* and corporate case law in
Delaware and other jurisdictions, which
don’t seem to have overly encouraged
direct actions by disgruntled sharehold-
ers. They represent the norm, not some
business-unfriendly innovation.

Operating Agreement

WB: Uncertainties result from IULLCA s
allowance of operating agreements made
or amended by oral agreement or course
of conduct. ¥

A person becoming a member or a
lender taking a pledge of a membership
interest to collateralize a loan should take
precautions to ascertain fully the contents
of the operating agreement and the actual
authority of transaction document signa-
tories.** Mr. Beard correctly notes that
a written operating agreement cannot be
relied upon absent a current certification
of all members that there are no other
oral agreements or unanimous consents
changing its terms and that the business is
operated in accordance with the operating
agreement.

Mr. Beard points to extensive Official
Comments trying to interface IULLCA’s
definition of operating agreement with
the statute of frauds and the parole evi-
dence rule, concluding that there are no
meaningful guidelines on enforceability
of a requirement that the operating agree-
ment (or presumably any amendment of
the operating agreement) be in writing. A
merger clause should be included in any
written operating agreement but, under
general principles of contract law, will not
protect against subsequent amendments
by oral agreement or course of conduct.

IULLCA, however, provides that the
operating agreement may specify that
its amendment require satisfaction of a
condition.*” To minimize the problem of
oral or implied-by-conduct amendments,
consider providing in the operating agree-
ment that it may be amended only upon
written consent of a specified percentage
of the members and that this provision is
intended to be a “condition” that must be
satisfied under IULLCA -112(1).

The problems posed by allowance of
oral or implied operating agreements or
amendments similarly existed under the
Old Act, which defined operating agree-
ment as “any agreement, written or oral,
of all of the members.”*® Some of these
problems could potentially be solved by a
statutory requirement that, to be enforce-
able, the operating agreement must be in
writing. However, such a rule would not
be well-adapted to the many unsophisti-
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cated small business operators who never
get around to writing up an agreement.*’

Under the heading “Contributions”,
Mr. Beard observes that the Old Act pro-
vides that a promise to contribute is not
enforceable unless set forth in a writing
signed by the member.*® In contrast, un-
der IULLCA, a creditor of an LLC that
extends credit or otherwise acts in reli-
ance on a person’s obligation to make a
contribution to the LLC may enforce the
obligation.’! Mr. Beard is correct that the
enforceability of an oral promise to con-
tribute could be problematic for the credi-
tor, member, and LLC.>

Capital Structure

WB: Capital is central to business per-
sons and the IRS, but irrelevant under
IULLCA. IULLCA “assumes the entity
has no capital.” Per capita distribution
and voting rights are anathema to busi-
ness.

TULLCA expressly contemplates capi-
tal contributions by the members.”* How-
ever, Mr. Beard correctly observes that
IULLCA allocates rights to distributions
or to participate in management based on
the relative amounts of members’ capital
contributions. Like the Old Act®, ITULL-
CA’s default voting rights and distribution
rights are per capita, not per capital.*® On
dissolution, the LLC’s assets are distrib-
uted first to each person owning a trans-
ferable interest that reflects the member’s
previously unreturned contributions, and
then to the members per capita.’® Whether
these default rules are more or less appro-
priate (i.e., consistent with reasonable ex-
pectations of the unsophisticated partners
for whom the default rules were designed)
than rules that would allocate such rights
based on invested capital is debatable;
but, from a practical standpoint, the ques-
tion is moot since there will be very few
LLCs where the members have not agreed,
orally if not in writing, how to manage the
business and divvy up the profits. In the
event of a falling out among members who
have only an oral agreement, Mr. Beard’s
view that profits, losses, and distributions
should be allocated based on contributed
capital may be well-taken; how manage-
ment rights should be allocated in the
event of a falling out is less clear.

WB: IULLCA lacks provisions coordinat-
ing with IRC 704(b) rules.

The author is unaware of any LLC
statute in any state that attempts to codify
IRC 704(b) capital accounting rules or the
valuation of members’ capital accounts or
the allocation of tax items among mem-
bers for federal tax purposes, or that dis-
tinguishes capital interests from profits
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IULLCA’s complexity enables
the flexibility needed to address
the myriad of business
purposes and organizations.

interests of LLC members. Considering
that [ULLCA’s default provisions are in-
tended for the most unsophisticated busi-
ness partners, the tax allocations are likely
to follow the distributions to the members,
and not require detailed special alloca-
tion provisions to comply with the 704(b)
regulations under the Internal Revenue
Code. Further, any attempt to capture the
thousands of pages of federal partnership
tax rules in the Idaho LLC statute would
be counterproductive and likely would
deprive sophisticated businesses of the
flexibility to design distribution water-
falls and special allocations of tax items
to meet specific needs. Mr. Beard is cor-
rect that an intimate understanding of fed-
eral partnership tax and capital accounting
rules is necessary to competently draft an
operating agreement for nearly any busi-
ness arrangement other than a simple part-
nership; but a state LLC statute is not the
vehicle to provide that guidance.

Authority

WB: Under IULLCA, apparent authority
of members and managers is a facts and
circumstances test.

Managers of manager-managed LLCs
have actual authority to decide exclusive-
ly any matter relating to the LLC’s activi-
ties.’” TULLCA de-codifies the “statutory
apparent authority” of members that ex-
isted under the Old Act.*® With that ex-
ception, the law applicable to the author-
ity of LLC members and managers is un-
changed. Although IULLCA specifies de-
fault rules for internal management of an
LLC%, the facts and circumstances tests
of actual and apparent authority under
general principles of agency law continue
to apply to the LLC’s external activities
involving third parties.

IULLCA provides for filing a state-
ment of authority with Idaho Secretary of
State to state or limit the authority of any
member or manager (identified by posi-
tion or specific person) to bind the LLC.%
A filed statement of authority concerning
real property provides constructive no-

tice of authority concerning real property
transactions. However, a filed statement
of authority granting or limiting authority
regarding matters other than real property
is NOT constructive notice. Actual knowl-
edge is required to bind a third party.

Mr. Beard advises that the only safe
position is to file a statement of author-
ity. However, a statement of authority has
only marginal utility because it provides
constructive notice concerning authority
to conduct real property transactions, but
not as to other matters. Nevertheless, ac-
tual delivery of a statement of authority
can serve to disclose management struc-
ture and as alternative to disclosure of en-
tire operating agreement when authority is
at issue.

Summary

WRB: The problems in IULLCA overwhelm
its utility. Business lawyers cannot rea-
sonably advise their clients to take the
risks inherent in forming or operating an
LLC under IULLCA.

The fact that LLCs continue to be the
entity of choice in Idaho demonstrates that
ITULLCA is not unfriendly to business.

While TULLCA’s default rules are
more complex than the default rules under
the Old Act, IULLCA’s complexity en-
ables the flexibility needed to address the
myriad of business purposes and organi-
zations — from small closely-held partner-
ships to sophisticated investment vehicles
— needed and used by Idaho businesses.
The fiduciary duties established by the
default rules do not materially differ from
the fiduciary obligations owed by corpo-
rate managers to the corporation and its
shareholders.

For more sophisticated business per-
sons, IULLCA allows substantial flexibil-
ity in eliminating or altering those duties
to fit the needs of any particular enter-
prise, flexibility that is not available to
businesses conducted in corporate form.
IULLCA’s default rules — preservation of
limited liability notwithstanding failure
to observe formalities, fiduciary duties of



loyalty and care, and the contractual obli-
gation of good faith and fair dealing — are
well-calibrated for the needs of unsophis-
ticated partners who do not address these
matters in their operating agreement.

IULLCA’s direct / derivative action
provisions essentially mirror the IBCA,
where they have not proven to invite di-
rect suits against the corporation or share-
holders.

The default rules on per capita voting
and distribution voting rights may theo-
retically be problematic; but from a prac-
tical perspective, there will be few situa-
tions where members have not reached at
least oral agreement on management and
profit distributions, thereby overriding the
default rules.

Actual and apparent authority issues
remain, but they are not new or unique to
IULLCA.

In the author’s experience, out-of-
state lenders and investors often want to
deal with a Delaware LLC. But for Idaho
businesses and their attorneys, [ULLCA
provides a highly workable framework
and substantial guidance for drafting
Idaho LLC operating agreements to adapt
default rules to meet clients’ needs. The
author respectfully disagrees with Mr.
Beard’s conclusion that business lawyers
cannot reasonably advise clients to form
or operate Idaho LLCs.®
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Endnotes

! Since that time, five other states have enacted
RULLCA: Iowa (2008), Nebraska (2010), Wyo-
ming (2010), District of Columbia (2011) and Utah
(2011).

2 Idaho Code §§ 30-6-101 et seq. (“IULLCA”). For
brevity, citations to IULLCA are abbreviated by
dropping the reference to “Idaho Code § 30-6”.

3 The exceptions are stated in [ULLCA -110(3) (a)-
(k). Mr. Beard complains that these provisions im-
pair freedom of contract. However, the business
community and the bar have not suffered because
of the long-standing existence of similar provisions

Actual and apparent authority
issues remain, but they are not
new or unique to IULLCA.

in the Idaho Uniform Partnership Act or the Idaho
Uniform Commercial Code. See Idaho Code § 28-
9-602 (prohibiting debtor or obligor from waiving
or varying certain statutory rules); Idaho Code § 53-
3-103 (specifying certain nonwaivable provisions of
Act which cannot be varied by a general partnership
agreement).

4 ITULLCA -102(15). The Official Comment to
TULLCA -110 observes that IULLCA -102(15) “de-
lineates a very broad scope for an ‘operating agree-
ment.” As a result, once an LLC comes into exis-
tence and has a member, the LLC necessarily has an
operating agreement.”

STULLCA -110(1) (“Except as otherwise provided in
subsections (2) and (3) of this section, the operating
agreement governs ....”"); IULLCA -110(2) (“To the
extent the operating agreement does not otherwise
provide for a matter described in subsection (1), this
chapter governs the matter.”)

¢ Even unsophisticated partners who forgo a written
agreement will have a basic agreement, established
orally and perhaps modified by course of conduct,
on governance and profit distributions. The default
rules come into play if proof problems arise when
the partners have a falling out.

7 TULLCA -304(1) (“The debts, obligations or other
liabilities of a limited liability company, whether
arising in contract, tort or otherwise: (a) Are solely
the debts, obligations or other liabilities of the com-
pany, and (b) Do not become the debts, obligations
or other liabilities of a member or manager solely by
reason of the member acting as a member or man-
ager acting as a manager.”) Compare 1daho Code
§30-1-622(2) (“Except as provided in the articles of
incorporation, a shareholder of a corporation is not
personally liable for the acts or debts of the corpora-
tion except that he may become personally liable by
reason of his own acts or conduct.”)

8 See VFP VC v Dakota Company, 109 P.3d 714, 141
Idaho 326, 335 (Idaho 2005); Alpine Packing Com-
pany v. H.H.Keim Company, Limited, 121 1daho 762,
764, 828 P.2d 325 (Idaho Ct. App. 1991).
°TULLCA -304(2).

12 Jdaho Code §§ 30-1-830(1), -831.

' See Waters v. Double L, Inc., 769 P.2d 582, 115
Idaho 705, 707 (Idaho 1989) (quoting former Ida-
ho Code § 30-1-35, which provided that a director
shall perform his duties “in good faith, in a manner
he reasonably believes to be in the best interests of
the corporation, and with such care as an ordinarily
prudent person in a like position would use under
similar circumstances”: “This is the standard of fi-
duciary duty by which [the director’s] conduct must
be measured.”) See also Mannos v. Moss, 143 1daho
927,933, 155 P.3d 1166 (Idaho 2007) (“In a closely-
held corporation, the corporate directors owe a fidu-
ciary duty to one another, to the corporation and to
the shareholders.”). Accord, McCann v. McCann, 61
P.3d 585, 590, 138 Idaho 228 (Idaho 2002); Steel-
man v. Mallory, 716 P.2d 1282, 110 Idaho 510, 513
(Idaho 1986) (“That the directors of a closely held
corporation owe a fiduciary duty to the minority
shareholders is well recognized.)

ZJULLCA -409(1), (2), (3), (7).

BTULLCA -409(7)(e)

4 TULLCA -409(1); see Bushi v. Sage Health Care
PLLC, 146 Idaho 764, 203 P.3d 694 (Idaho 2009).
Sage Health Care PLLC was a member-managed
LLC. Limited to its facts, Bushi does not speak to
the duties of members of manager-managed LLCs.
The decision does appear, however, to have expand-
ed IULLCA’s fiduciary duties to include a fiduciary
duty of good faith (as opposed to the contractual
duty of good faith and fair dealing), i.e., a duty not
to take action, even in accordance with the operat-
ing agreement, to obtain financial advantage over
another member. /d. at 770-71.

15 See Steelman v. Mallory, 716 P.2d 1282, 110 Idaho
510, 513 (Idaho 1986); Fox v. Cosgriff, 66 Idaho 371,
381-83, 159 P.2d 224 (Idaho 1945). The gravamen
of Steelman’s complaint was that the majority share-
holders / directors were attempting to squeeze out
a minority shareholder. The Court quoted O’Neal,
Close Corporations § 8.07 (2d ed.) with approval
as follows: “This view that the controlling share-
holders and the directors do not owe fiduciary du-
ties to minority shareholders appears outmoded, at
least as applied to squeeze-outs and other attempts
to eliminate minority shareholders or to deprive
them of their proportionate rights and powers with-
out just equivalent. Where several owners carry on
an enterprise together (as they usually do in a close
corporation), their relationship should be considered
a fiduciary one similar to the relationship among
partners.” In Fox, the Court noted that a fiduciary
duty may arise from a relationship of confidence and
trust between a majority controlling shareholder and
a minority shareholder.

1 Bushi, supra note 14, was decided under the Old
Act, suggesting that, even without the new LLC stat-
ute, the Idaho Supreme Court would have held that
the members of closely-held LLCs owe fiduciary
duties to one another. Adding IULLCA to the mix
at least allows the flexibility to modify the default
framework in order to effectuate the members’ intent
and protect against judicial second-guessing.

17 Steelman v. Mallory, 716 P.2d 1282, 110 Idaho
510, 513 (Idaho 1986) (“Idaho courts have recog-
nized that a director has a fiduciary responsibility to
both the corporation and to shareholders. .... As
fiduciaries, corporate directors are bound to exer-
cise the utmost good faith in managing the corpora-
tion.”); Weatherby v. Weatherby Lumber, 492 P.2d
43, 94 Idaho 504, 507 (Idaho 1972). Accord, Mc-
Cann v. McCann, supra. See also note 11 and ac-
companying text.

18 Steelman , supra at 513; McCann, supra at 590.

19 Idaho Code § 53-622 (member / manager not li-
able to LLC or members absent gross negligence or
willful misconduct).

20 Tdaho Code § 30-1-830 (A director must discharge
his duties with “the care that a person in a like po-
sition would reasonably believe appropriate under
the circumstances” and act “in a manner the director
reasonably believes to be in the best interests of the
corporation.”)

2 See, e.g., Idaho Code § 15-7-302 (“[T]he trustee
shall observe the standards in dealing with the trust
assets that would be observed by a prudent man
dealing with the property of another ....”)

The Advocate * September 2011 43



2 TULLCA -409(2) provides: “The duty of loyalty
of a member of a member-managed limited liability
company includes the duties: (a) To account to the
company and to hold as trustee for it any property,
profit or benefit derived by the member: (i) In the
conduct or winding up of the company’s activities;
(i) From a use by the member of the company’s
property; or (iii) From the appropriation of a limited
liability company opportunity; (b) To refrain from
dealing with the company in the conduct or wind-
ing up of the company’s activities as or on behalf
of a person having an interest adverse to the com-
pany; and (c) To refrain from competing with the
company in the conduct of the company’s activities
before the dissolution of the company.” These duties
are imposed on the manager of a manager-managed
LLC. IULLCA -409(7). In keeping with concept
that duties are “uncabined” (see notes 34-35 and ac-
companying text), the Official Comment to [ULLCA
-110(4) indicates there may be other uncodified as-
pects of the duty of loyalty.

2 JTULLCA -409(5), (6).

2 Note that these components of [ULLCA’s duty of
loyalty are not new. The Old Act imposes virtually
the same obligation on every member and manager
to account for and hold as trustee any profit or ben-
efit derived by that person without consent of disin-
terested members or managers. Idaho Code § 53-
622(2).

» Corporate officers owe the same duty of loyalty as
directors. Idaho Code § 30-1-842.

26 The existence of this duty is evidenced by the ex-
press statutory exceptions to IBCA provisions autho-
rizing exculpation and indemnification of directors.
Idaho Code § 30-1-202(4)(d) (allowing exculpation
of directors from liability to the corporation or its
shareholders for money damages) and (e) (autho-
rizing indemnification of directors) both except li-
ability for receipt of a financial benefit to which the
director is not entitled, intentional infliction of harm
on the corporation or its shareholders, unlawful dis-
tributions, and intentional violation of criminal law.
Compare IULLCA -110(7), which provides:

The operating agreement may alter or eliminate the
indemnification for a member or manager provided
by section 30-6- 08(1), Idaho Code, and may elimi-
nate or limit a member or member’s liability to the
limited liability company for money damages except
for: (a) reach of the duty of loyalty; (b) A finan-
cial benefit received by the member or manager to
which the member or manager is not entitled; (c) A
breach of a duty under section 30-6-406 [liability for
improper distributions]; (d) Intentional infliction of
harm on the company or a member; or (¢) An inten-
tional violation of criminal law.

%7 Idaho Code §§ 30-1-860 et seq.

2 Jordan v Hunter, 865 P.2d 990, 124 Idaho 899
(Idaho Ct. App. 1993) (“As an agent, an officer owes
his principal, the corporation, the fiduciary duties of
good faith and fair dealing. ...Good faith and fair
dealing require that the officer make a full, fair and
timely disclosure of facts within his knowledge that
are material to the transaction and which might af-
fect the corporation’s rights and interests or influ-
ence its actions.”)

2 JULLCA -409(4)(a).

30 Official Comment to IULLCA -409(4)

3 JULLCA -409(4) (applying to members of mem-
ber-managed or manager-managed LLC), (7)(c) (ap-
plying to managers of manager-managed LLC).

32 Official Comment to [ULLCA -409(4).

33 Idaho Code § 53-3-404(a) (“The fiduciary duties
a partner owes to the partnership and the other part-
ners are the duty of loyalty and the duty of care set
forth in subsections (b) and (c) of this section.”)

34 See Official Comment to IULLCA -409 re “uncab-
ined” fiduciary duties of loyalty and care and other
(unspecified) fiduciary duties. See [IULLCA -110(4)
(d) authorizing alteration of “any other fiduciary
duty” (i.e., other than the fiduciary duties of care and
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loyalty and the contractual obligation of good faith
and fair dealing).

35 See notes 14 and 16 re the Bushi case.

3 JTULLCA -110(4). Many other provisions of
TULLCA must be read in light of IULLCA -110(3)
and (4): Section -110(3) restricts the ability of the
operating agreement to vary a number of provisions
of the Act (including fiduciary duties and the con-
tractual duty of good faith and fair dealing as provid-
ed in [IULLCA -409); but in some cases (detailed in
-110(4)) IULLCA allows elimination or restriction
of certain duties if not “manifestly unreasonable”.
For example, IULCCA’s standard of care may not
be eliminated but may be altered, if (i) not “mani-
festly unreasonable” and (ii) except that the altered
standard may not authorize intentional misconduct
or knowing violation of law. IULLCA -110(3)(d)
and (4)(c). Similarly, -110(3) (d) provides that the
duty of loyalty may not be eliminated; but -110(4)(b)
permits the operating agreement, if not manifestly
unreasonable, to eliminate or restrict all listed com-
ponents of the duty of loyalty (e.g., to allow compe-
tition with the LLC), and also permits the operating
agreement to identify specific types or categories of
activities that do not violate the duty of loyalty. (The
Official Comment to IULLCA -110 indicates there
may be uncodified aspects of duty of loyalty that
would survive.) Likewise, -110(3) (d) provides that
any other fiduciary duty may not be eliminated; but
-110(4)(d) provides that the operating agreement can
“alter any other fiduciary duty, including eliminating
particular aspects of that duty”. It is unclear how
courts will interpret the “manifestly unreasonable”
standard or what “other fiduciary duty” might be im-
plied by the courts. (See notes 14 and 16.) Never-
theless, IULLCA allows substantial leeway to LLC
members or their counsel to adapt the duties among
members and between managers and members to
meet the members’ particular needs and objectives,
rather than being subject to the one-size-fits-all ap-
proach of the IBCA.

STTULLCA -110(8).

3 JULLCA retains the principal features of the Old
Act, such as member-management absent operating
agreement provision for manager-management, lim-
ited liability of members and managers, lack of need
to maintain formalities, per capita voting and distri-
bution default rules, distinction between transferable
(economic) interest and other rights of membership,
charging orders, and authority to exculpate members
and managers from liability for money damages for
breach of duties. Cross-Reference Tables correlat-
ing the provisions of IULLCA and the Old Act and
a narrative comparison of their respective provisions
may be viewed at http://www.hawleytroxell.com/
news-events/archives/.

3 For example, IULLCA expressly establishes the
primacy of the members’ operating agreement, au-
thorizes single member LLCs, provides for manag-
ing members and noneconomic members, spells out
detailed information rights of managers and mem-
bers, specifies members’ remedies for oppressive
conduct, authorizes direct and derivative actions and
use of special litigation committees, and provides
that dissociation of a member no longer constitutes
an event of dissolution. A more detailed list of the
new provisions may be viewed at http://www.haw-
leytroxell.com/news-events/archives/.

4 Official Comment to IULLCA 409(1) and (2).

4 TULLCA -901.

4 See Official Comment to [TULLCA -901.
 TULLCA -905.

4 Idaho Code §§ 30-1-740 et seq.

4 Read together, [IULLCA -102(15) and -110(1) de-
fine “operating agreement” to mean the agreement

of the members, whether written, oral, implied or a
combination thereof, governing the relations among
the members and between the members and the LLC,
the rights and duties of managers, the company’s ac-
tivities, and the means and conditions for amending
the operating agreement.

4 See Official Comment to [IULLCA -110(2).
4TTULLCA -112(1).

4 Jdaho Code § 53-601(11)

# For a thoughtful analysis of other problems that
arise from a written agreement requirement, see
Goforth, C.R., “Why Arkansas Should Adopt The
Revised Uniform Limited Liability Company Act”,
30 UALR 31, 33-37 (2007).

0 Idaho Code § 53-627.

SLTULLCA -403(2).

2 The suggestion that a provision in the operating
agreement could change the new rule back to the old
one is incorrect. By statutory definition, the operat-
ing agreement affects only the relations among the
members, managers and LLC. See note 45. The op-
erating agreement may not restrict the rights under
TULLCA of a person other than a manager or a mem-
ber. IULLCA -110(3)(k).

S TULLCA -402, -403 (Creditor of LLC that extends
credit or otherwise acts in reliance on person’s ob-
ligation to contribute to LLC may enforce obliga-
tion.)

3 Idaho Code §§ 53-623, -632. Similarly, under the
default rules in the Idaho Uniform Partnership Act,
each partner has an equal right to partnership profits
and losses and an equal right in the management and
conduct of the partnership business. Idaho Code §
53-3-401(b),(f). In contrast, unless the limited part-
nership agreement provides otherwise, the Idaho
Uniform Limited Partnership Act allocates profits,
losses and distributions among the partners on the
basis of the value of unreturned contributions made
by each partner. Idaho Code §§ 53-229, -230. Gen-
eral partners of a limited partnership, however, vote
per capita unless the partnership agreement provides
otherwise. Idaho Code § 53-226.

3 JULLCA -407(2)(b) (In a member-managed LLC,
each member has equal rights in management and
conduct of company activities); IULLCA 407(3)
(b) (In a manager-managed LLC, each manager has
equal rights in management and conduct of company
activities); IULLCA -404(1) (distributions must be
in equal shares).

* JULLCA -708(2)(b).

STIULLCA -407(3).

% Compare TULLCA -301 (“A member is not an
agent of a limited liability company solely by reason
of being a member.”) with Old Act 53-616(1) (pro-
viding in pertinent part that, in member-managed
LLC, “every member is an agent of the limited li-
ability company for the purpose of its business or
affairs, and the act of any member ... for apparently
carrying on in the usual way the business or affairs
of the limited liability company ...binds the limited
liability company ....”), -617 (member’s admission
or representation is binding) and -618 (member’s
knowledge and notice to member are binding).

3 JTULLCA -407 (specifying separate management
rules for member-managed LLCs and manager-
managed LLCs).

® JULLCA -302. A statement in the certificate of
organization is not effective as a statement of author-
ity. TULLCA -201(3).

1 Mr. Beard is a highly respected business lawyer
with substantial experience in structuring LLCs and
drafting operating agreements. To the extent his
conclusion might be proffered as evidence of the
standard of practice of Idaho lawyers, the author
believes Mr. Beard’s conclusion is unequivocally
incorrect.
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Roger S. Burdick
Justices
Daniel T. Eismann
Jim Jones
Warren E. Jones
Joel D. Horton

2nd AMENDED - Regular Fall Terms for 2011

IdahoFalls............................ August 23 and 24
Pocatello. . ............... .. ... ... ... August 25 and 26
BOiSe. . . August 31
Boise. ... September 23 and 30
Coeur d’Alene and Moscow Fewiston-. . . .................
............................... September 26, 27, and 28
TwinFalls......................... November 2, 3, and 4
Boise............. ... .. ... ... ... November 7, 9, and 30
Boise............. ... ... ... ..... December 2, 5, 7, and 9
By Order of the Court

Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2011 Fall Terms
of the Supreme Court of the State of Idaho, and should be
preserved. A formal notice of the setting of oral argument in
each case will be sent to counsel prior to each term.

Idaho Supreme Court

Oral Argument for September 2011

Friday, September 23, 2011 — BOISE

8:50 a.m. Joseph M. Verska, M.D. v. St. Alphonsus .....#37574-2010
10:00 a.m. Paul J. Montalbano, M.D. v. St. Alphonsus #37573-2010
11:10 a.m. Hernandez v. Ausburn ..............c....... #37779/37780-2010

Monday, September 26, 2011 — COEUR D’ALENE

8:50 a.m. Beaudoin v. Davidson Trust Company ......... #37828-2010
10:00 a.m. Rigoli v. Wal-Mart Associates (Industrial Commission) .
...................................................................................... #37887-2010
11:10 a.m. Hillside Landscape v. City of Lewiston ......#37398-2010

Tuesday. September 27, 2011 — COEUR D’ALENE

8:50 a.m. Belstler v. Sheler (Conine) ..........c.cccceveuenenees #37893-2010
10:00 a.m. BiShop V. OWeNnS .......ccccoeeuerveenueiiuinrecnnenes #37992-2010
11:10 a.m. Carillo v. Boise Tire Company .................... #37026-2009

Wednesday. September 28. 2011 — MOSCOW

8:50 a.m. Trotter v. Bank of New York Mellon ............ #38022-2010
10:00 a.m. McCann v. McCann #37547-2010
11:10 a.m. Lewiston Independent School District #1 v. City of
L@WISTOM ..veeievvieeieieeiee ettt eeaveeenaeeens #38116-2010

Friday, September 30, 2011 — BOISE

8:50 a.m. State v. SChulz ..........ccooovieiiiiieiciicecn, #37354-2010
10:00 a.m. State v. Almaraz, Jr. ......... ...#35827-2008
11:10 a.m. State V. GUINEY .....cccceeveuerverruenreerreeeiennenens #37823-2010

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
David W. Gratton
Judges
Karen L. Lansing
Sergio A. Gutierrez
John M. Melanson

1st Amended - Regular Fall Terms for 2011

Boise. . ......... ... August 9, 11, 18 and 23

Fwin¥alls———r SCPtClllel 9

Boise..................... September 8,9, 12 and 13, 27

Boise. . ......... ... October 6, 11, 18, and 20

Boise. . ......... ... ... ... November 8, 10, 15, and 17
By Order of the Court

Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2011 Fall Terms
of the Court of Appeals of the State of Idaho, and should be
preserved. A formal notice of the setting of oral argument in
each case will be sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for September 2011

Thursday. September 8, 2011 - BOISE

9:00 a.m. State V. SUMMETS ........ccceeervreereeerreenreennnen. #38108-2010
10:30 a.m. State V. RODEItS .........ccoevvvevreecrieieeieeieennens #37413-2010
1:30 p.m. Rencher v. BIOWN ........ccccovevievienieniiniienienenens #37957-2010

Friday. September 9. 2011 — BOISE

9:00 a.m. Ada County v. Crump .........ccecerververreeeeeann #37534-2010
10:30 a.m. State v. Molifua .........ccccevvevriveeieieieeenee. #38018-2010
1:30 p.m. State v. Tiffany ........cccoeceevveieiiecieiieneneneees #37636-2010

Monday. September 12. 2011 — BOISE

9:00 a.m. State v. Shepperd ........cccceevverververrenrieierenenne #38286-2010
10:30 a.m. State v. White ......ccceoevreveriieieieieieierienns #38030-2010
1:30 p.m. State v. Herrera .............. #34193/34818-2007/37619-2010

Tuesday. September 13. 2011 — BOISE

9:00 a.m. Mayes V. State .......cecceevueerueeruerrieeienieeeennenne #37492-2010
10:30 a.m. Dept. of Health & Welfare v. Doe (EXPEDITED) ..........
...................................................................................... #38795-2011
1:30 p.m. State V. Pentico .........ccceevvevvevveriereniererennnns #37834-2010
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

ATTORNEY FEES AND CosTs
1. Whether the complaint complied with I.C.
§ 12-120(4) or alleged a claim in excess of
$25,000.
Bennett v. Patrick
S.Ct. No. 38138
Supreme Court

2. Did the court err by denying the Randels’
attorney fees pursuant to I.C. § 12-117?

City of Osburn v. Randel

S.Ct. No. 37965

Supreme Court

EvIDENCE

1. Did the court err in denying Bridge Tower
Dental’s motion for judgment notwithstanding
the verdict because Meridian Computer Cen-
ter failed to present any evidence at trial that
it was exercising due care when it destroyed

Bridge Tower’s good hard drive?
Bridge Tower Dental v. Meridian Computer
Center
S.Ct. No. 37931
Supreme Court

LANDLORD/TENANT
1. Did the district court err in holding the
Beckvolds’ failed to comply with the require-
ments of .C. § 55-2005 and in dismissing their

claim?

Beckvold v. Barnes
S.Ct. No. 38231
Court of Appeals

Post-ConvicTION RELIEF
1. Did the district court err in summarily dis-
missing Harvey’s successive petition for post-
conviction relief?
Harvey v. State
S.Ct. No. 37495
Court of Appeals

2. Did the district court abuse its discretion in

denying Ramsey’s motion for appointment of
counsel?

Ramsey v. State

S.Ct. No. 38142

Court of Appeals

3. Did the court err when it granted the state’s

motion for summary dismissal because Smith

presented material issues of fact that his attor-

ney provided deficient performance when he

failed to move to suppress identification evi-
dence?

Smith v. State

S.Ct. No. 37819

Court of Appeals

4. Did the court err in summarily dismissing
Cardona’s petition for post-conviction relief?

Cardona v. State

S.Ct. No. 38118

Court of Appeals

(Updated 8/1/11)

5. Did the court err in summarily dismissing
Oliver’s petition for post-conviction relief?

Oliver v. State

S.Ct. No. 38115

Court of Appeals

PROBATE

1. Did the court err in ruling that I.C. § 15-3-
108 applied and that the action to probate the
estate was not filed within three years of the

decedent’s death?
Erickson v. McKee
S.Ct. No. 38130
Supreme Court

2. Did the magistrate have authority to order
supervised administration of the probate?

Mertens v. Estate of Mertens

S.Ct. No. 37908

Court of Appeals

PROCEDURE

1. Did the court err in determining Naranjo
failed to show good cause for service of the
summons and complaint upon the IDOC at the
time more than six months from the issuance

of the summons?
Naranjo v. Department of Correction
S.Ct. No. 37027
Court of Appeals

PROPERTY

1. Does Idaho common law permit a district
court to determine the location of an express
but undefined easement when direct evidence
is absent, without considering the intent of the
easement’s grantor for the placement and lim-

its on that location?
Manning v. Campbell
S.Ct. No. 37728
Supreme Court

2. Whether the trial court erred as a matter of

law by applying the defense of good faith or

bona fide purchaser for value to a validly cre-
ated public road.

Trunnell v. Fergel

S.Ct. No. 37984

Supreme Court

SANCTIONS
1. Did the trial court abuse its discretion in is-
suing sanctions?
Atkinson v. Laux
S.Ct. No. 38105
Court of Appeals

SUBSTANTIVE LaAw
1. Did the district court on remand abuse its
discretion in granting Dawson’s Rule 60(b)
motion for relief from judgment?
Dawson v. Bach
S.Ct. No. 38370
Supreme Court

SUMMARY JUDGMENT
1. Is the seller of a residential home obligated
to disclose facts known by the seller that ma-
terially affects the use and enjoyment of the
home?
James v. Mercea
S.Ct. No. 38135
Supreme Court

2. Did the district court err in granting Cue-

vas’ summary judgment and in holding that the
prior judgment in favor of Barraza was void?

Cuevas v. Barraza

S.Ct. No. 38493

Supreme Court

CRIMINAL APPEALS

JURY INSTRUCTIONS

1. Did the court instruct the jury in a manner
that allowed for conviction based on proof in-
sufficient to meet the constitutionally required

reasonable doubt standard?
State v. Brown
S.Ct. No. 37432
Court of Appeals

ProBATION
1. Did the district court err by dismissing Li-
gon-Bruno’s alleged probation violation for
lack of jurisdiction?
State v. Ligon-Bruno
S.Ct. No. 37847
Court of Appeals

SEARCH AND SEIZURE —
SuUPPRESSION OF EVIDENCE
1. Did the district court abuse its discretion
when it denied Myer’s motion to enlarge time
to file a suppression motion and found he had
not demonstrated excusable neglect or good
cause for the extension?
State v. Myers
S.Ct. No. 38161
Court of Appeals

2. Does the question of whether a school policy

or procedure is “justified at the inception” as it

relates to one’s rights under the Fourth Amend-
ment differ once the student is an adult?

State v. Voss

S.Ct. No. 38366

Court of Appeals

SENTENCE REVIEW
1. Did the application of the persistent violator
enhancement to Smith’s felony DUI sentence
violate double jeopardy?
State v. Smith
S.Ct. No. 38232
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867
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IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I ACDL

STANDING TALL FOR THE ACCUSED

For THOSE WHO TAKE
CRIMINAL DEFENSE SERIOUSLY.

2011 REGIONAL SEMINARS

e SEPTEMBER 17 IN COEUR D’ ALENE
¢ OcTOBER 14 1IN BOISE

¢ NOVEMBER 4 IN POCATELLO

Speakers include Chris Gauger from the San
Francisco Public Defender’s Office,
Sara Thomas and Sarah Tompkins

For More Information:
Contact IACDL
Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

ADR SERVICES

MEDIATION ¢ ARBITRATION *« EVALUATION

JOHN MAGEL

40 years’ experience
Litigation & ADR
More than 850 mediations

jm@elambuke.com

Elam & Burke
251 E. Front St., Ste. 300, P.O. Box 9, Boise, ID 83701
Tel: 208-3 54 « Fax -384-5844
www.elamburke.com

ates, Inc.
Freelance Legal Research and Writing

Delegate
... as you would delegate to an
associate within your firm.

Types of projects:

* Trial motions and briefs
* Appellate briefs

* Memoranda of law

* Pleadings

* Jury instructions

Joshua L. Smith (ISB #7823)

Your firm ... &Associates.

Email: joshuasmith@and-associates.net
Telephone: (208) 821-1725
Website: www.and-associates.net

Linked [T}

Linked-In Profile:
“Joshua Lange Smith”
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Six STePs To CorRRECT CommAs: ACHIEVING PUNCTUATION

Peace oF MiND

Tenielle Fordyce-Ruff
Smith, Fordyce-Ruff, & Penny,
PLLC

When I taught, I wished my students
would love commas as much as [ do. My
husband, ever the realist, pointed out that
all I could hope to achieve was to make
my students hate commas less, since they
probably didn’t spend their Saturday af-
ternoons enjoying grammar guides. Low-
ering my expectations, | set out to create
a way to prevent my students from cring-
ing when I informed them that they would
have to comb over each sentence in their
assignments to ensure they had used com-
mas correctly.

The result was six simple steps to cor-
rect commas. These steps ensure that
your meaning will be clear to the readers
the first time they read a sentence and that
your sentence will have the commas your
educated readers expect. Work through
all six simple steps and your readers will
be impressed by your mastery of commas,
even if you missed the comma class in law
school. You may even find yourself lov-
ing them!

Step one: independent clauses

Ask yourself if your sentence has one
or two indepen-
dent clauses. (Re-
member, an in-
dependent clause
could serve as
a complete sen-
tence.) If you
find that you have
two independent v -
clauses smashed - ‘
into one sentence,
you can correctly
join them with a
comma so long
as you also use a coordinating conjunc-
tion. A quick way to remember the seven
coordinating conjunctions is FANBOYS.
This mnemonic stands for “For,” “And,”
“Nor,” “But,” “Or,” “Yet,” and “So.” If
you have two independent clauses and
a FANBOYS, place a comma before the
FANBOYS and you will be well on your
way to a perfectly punctuated document.
For example, “The associate wrote a cor-
rectly punctuated memo, and the partner
was impressed” needs a comma before
the “and” because “The associate wrote
a correctly punctuated memo” and “The
partner was impressed” are both com-

lTenieIIe Fordyce-Ruff

plete sentences. However, “The associ-
ate wrote a correctly punctuated memo
and pleased the partner” does not need a
comma before the “and” because “pleased
the partner” is not a complete sentence.
(If you really don’t want to use a com-
ma and a FANBOYS, you can still cor-
rectly punctuate these two clauses. First,
you can turn each independent clause into
one sentence, so what once was one sen-
tence becomes two sentences. Next, if the
clauses are closely related, you can create
one sentence by joining the independent
clauses with a semicolon, but don’t also
include a FANBOYS. For instance, “The
associate wrote a correctly punctuated
memo; the partner was impressed.”)

Step two: clarification

Step Two ensures that your sentence
will be clear and have the meaning you
intended. To do this, ask yourself three
simple questions. First, would your read-
ers understand your meaning the first time
without a comma? If the answer is no,
you should add a comma to prevent a pos-
sible misreading. For instance, suppose
you wrote “Those who can usually walk.”
Did you mean “Those who can, usually
walk”? Or did you forget to complete
your thought: “Those who can usually
walk the trail could not that day because
of the torrential rain”? Either way, you
need something more to help the readers
understand your meaning on their first
reading.

Second, does your sentence have an
introduction of four or more words? If
so, set that introduction off with a comma.
This comma will help ensure that your
readers know when the real heart of the
sentence starts. Trust me — all busy read-
ers appreciate knowing when they have to
start really paying attention!

Work through all six
simple steps and your
readers will be impressed
by your mastery of
commas, even if you
missed the comma
class in law school.

Finally, does your sentence con-
tain information that is helpful, but that
doesn’t affect its meaning? This rule can
be somewhat tricky because whether or
not you need to use commas can depend
on the context. To figure this out, read
the sentence without the information.
If the meaning remains the same, you
should point that out to your readers by
surrounding the extra, helpful informa-
tion with commas. For instance, does the
sentence “My sister Tiana just finished
school” need commas around Tiana? To
determine that, you need to know whether
Tiana is my only sister. She isn’t, so tak-
ing her name out of the sentence makes
it ambiguous. “My sister just finished
school” leaves you wondering which sis-
ter. Therefore, when you add the clarify-
ing name of my well-schooled sister, you
should not use commas around her name.
On the other hand, the sentence “My sis-
ters, Amanda and Tiana, are coming to
visit next month” must have the commas
because they are my only sisters. The
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sentence would have the same meaning
without including their names.

Step three: contrasts,
transitions, and interruptions

Step Two had three easy questions,
and Step Three has two simple ques-
tions. First, ask yourself if your sentence
contains a phrase of contrast. Phrases of
contrast are set off from the rest of the
sentence, so you should make sure to sur-
round that contrasting information with
commas. For instance: The professor, not
the students, loved commas.

Next, does your sentence have a tran-
sition or interrupting word? Like phrases
of contrast, transitions and interrupters
are set off with commas. Remember that
dates, addresses, and geographic locations
are frequently used as transitions, so make
sure those are correct. For “October 25,
2011,” style dates, use two commas: one
after the day and one after the year. For
addresses, use a comma after every ele-
ment of the address, but remember that
state and zip code are one element. Like-
wise, for geographic locations, use a com-
ma after every element. Therefore, if a
transition comes at the beginning or in the
middle of your sentence, you will always
have a comma after the last element.

Whew! You’re halfway through mak-
ing sure your commas are correct. I prom-
ise the hard part is behind you. Can you
feel yourself beginning to love commas?

Step four: modifiers

You need to make sure that your modi-
fiers are correctly punctuated. Ask your-
self if your sentence contains two or more
adjectives before a noun. Then, ask your-
self if those adjectives modify the noun
but aren’t joined by an “and.” (If you
aren’t sure whether both modify the noun,
reverse their order; if your sentence still

Phrases of contrast are set off from the rest
of the sentence, so you should make sure
to surround that contrasting information
with commas.

makes sense, then both adjectives modify
the noun.) For example, “I love long,
peaceful walks in the hills” needs a com-
ma between long and peaceful because
they both modify walks.  The sentence
would still make sense if you reversed
their order, “I love peaceful, long walks
in the hills.”

Step five: lists

If your sentence doesn’t have a list,
just skip ahead to Step Six. If you see a
list before you, ask yourself whether it’s a
complex list. If each item in your list con-
tains helpful, extra information that you
have already set off with commas, you
need to help the reader by changing up the
punctuation. Use semicolons to separate
the items. If you have a simple list — one
without internal commas — stick with
commas. But remember, whether you
need to separate the items with commas
or semicolons, you must separate every
item — put that punctuation mark after
the second-to-last item!

Step six: quotations

And for the grand finale: Use this step
when you quote text from another source.
If the quotation needs a comma after it to
fit grammatically in the sentence make
sure you put the comma inside of the clos-
ing quotation marks. “This court holds

you in contempt of commas,” the judge
said.

Conclusion

So you see creating a document with
correct commas is really just a matter of
walking through six simple steps. 1 bet
you hate commas a little less now!

Source: ANNE EnqQuisT & LAUREL CUR-
RIE OATES, JUST WRITING: GRAMMAR, PuNC-
TUATION, AND STYLE FOR THE LEGAL WRITER
(3d ed. 2009).

A version of this essay appeared in the
Legal Writer Column of the November,
2009 issue of the Oregon Bar Bulletin as
Punctuation You Can Learn to Love: Six
Simple Steps to Correct Commas.

About the Author

Tenielle Fordyce-Ruff is a member of
Smith, Fordyce-Ruff & Penny, PLLC. She
clerked for Justice Roger Burdick of the
Idaho Supreme Court and taught Legal
Research and Writing, Advanced Legal
Research, and Intensive Legal Writing at
the University of Oregon School of Law.
She is also the author of Idaho Legal
Research, a book designed to help law
students, new attorneys, and paralegals
navigate the intricacies of researching
Idaho law. You can reach her at tfordyce-

ruff@sfrplaw.com.

Post Office Box 941
Boise, Idaho 83701

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

Telephone: (208) 381-0060
Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com
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KEEPING UP WITH CASE LAW?

Case summaries every other week to your Inbox or mailbox
Complete opinions and online research tools
Timely, affordable, reliable, authorized advance reports

ISCR/ICAR — Idaho Supreme Court Report /
Idaho Court of Appeals Report

IBCR — Idaho Bankruptcy Court Report

GOLLER PUBLISHING CORPORATION
208-336-4715
info@gollerpublishing.com

www.gollerpublishing.com
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University of Idaho librarian Michael Greenlee talks about the extensive Law Library collection, now located on the
fifth floor of the Water Center Building, 322 E. Front Street.

IDAHO STATE LIBRARY COLLABORATION BRINGS NEW RESOURCES TO REVITALIZE

HisToric INSTITUTION

Michael Greenlee
University of Idaho
College of Law

Through a Memorandum of Under-
standing negotiated with the Idaho Su-
preme Court, the University of Idaho
College of Law has assumed management
of the Idaho State Law Library. Although
the State Law Library historically oper-
ated under the direction of the Court, this
collaborative effort between the Supreme
Court and the College of Law is an im-
portant step in the development of a larger
project to establish a center for legal edu-
cation in Boise, known as the Idaho Law
Learning Center (ILLC).

By working together, the Court, the
College of Law, and the State Law Li-
brary hope to issue in a new era of legal
education in Idaho, while at the same time
bringing renewed vitality to a traditional
Idaho legal institution.

The Idaho State Law Library has
been a part of Idaho legal history from
its earliest days. The Territorial Law Li-

brary Fund was established in 1869 for
the purchase of law books and law reports
under the direction of the judges of the
Supreme Court.! By 1875, the collection
had grown sufficiently to place the circu-
lation of materials from the territorial law
library under the control of the territo-
rial librarian. At that time, use of library
materials was limited to the judges of the
supreme and district courts, or for use in
court during trials.? The “State” Library
was established in 1891 and continued
to operate under the control and manage-
ment of the Idaho Supreme Court.? It was
located by statute in the Capitol building
and $1,200 was appropriated for care of
the law library.* In 1925, two additional
state law libraries were established in the
cities of Lewiston and Pocatello, probably
to address the growing population and the
difficulty in traveling between the Capitol
and outlying regions of the state.’ These
new law libraries also operated under the
control of the Supreme Court. However,
in 1951, state control of the law libraries
in Pocatello and Lewiston was abolished

and management of those law libraries
passed to their respective counties.®

The Supreme Court continued to man-
age the State Law Library in Boise and in
1969 the legislature granted permission
for the library to be relocated to the Su-
preme Court and Law Library building.’
In its new location the Law Library could
boast of many improvements, including
enlarged and comfortable quarters, air
conditioning, expanded hours, and sound-
proof typing rooms.! The Law Library
remained at the Supreme Court building
for the next 39 years, until 2008, by which
time the collection had grown to approxi-
mately 190,000 volumes and occupied
portions of the basement and first floor.

The State Law Library was not the
only Idaho institution experiencing sig-
nificant growth and for the Idaho Court of
Appeals such growth was beginning to be
troublesome. Established in 1982 to ease
pressure on the Supreme Court, the Court
of Appeals was beginning to feel that same
pressure due to a 250 percent increase in
its own caseload.” Based on the recom-
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mendations issued by the “Blue Ribbon
Task Force on the Court of Appeals,” the
Idaho Legislature declared that an emer-
gency existed concerning the Court of Ap-
peals and took action to add a new fourth
judge; it also amended Idaho Code §4-101
to eliminate the requirement that the Law
Library be located at either the Capitol or
the Supreme Court building.!® The space
occupied by the State Law Library in the
Supreme Court building became the new
chambers for the Court of Appeals and the
Law Library was relocated to the fourth
floor of the nearby Key Bank building in
downtown Boise. Although this relocation
was a significant boon to the Court of Ap-
peals, the amount of space available to the
Law Library was tremendously reduced
— from approximately 20,000 square feet
to 8,000 square feet. Much of the library
collection was put into storage, either in
the basement of the Supreme Court or in
other locations around Boise, and access
to those materials was greatly reduced.

Like many Idaho state agencies, the
State Law Library was significantly chal-
lenged by the budget holdbacks that took
effect in 2009. The judiciary was forced
to lay off part-time staff, leave positions
unfilled, eliminate training and travel bud-
gets, and participate in salary holdbacks
and work furloughs. The State Law Li-
brary was not spared from these restric-
tions. In addition, its hours of operation
were reduced and all print subscriptions
were cancelled with the exception of ap-
proximately 20 titles. The number was
further reduced over the next two years
as another half-dozen subscriptions were
eliminated. Fortunately, patrons of the
State Law Library could still rely on the
public Westlaw terminals for up-to-date
access to primary legal resources and the
library’s subscription to the Hein Online
database for access to law journals and
other research materials. Nevertheless,
the possibility of further budget restraints
left the future of the State Law Library un-
certain and closure of the library entirely
was not out of the question.!!

It was during this same period that the
University of Idaho College of Law was
engaged in strategic planning to examine
the future of legal education in Idaho. In
July 2007, the College of Law and the
Idaho State Bar sponsored a “Conclave
on Idaho Legal Education in the 21% Cen-
tury” to consider three approaches for the
future, all of which would increase the law
school’s presence in Boise. The following
year, in August 2008, the College of Law
was authorized by the State Board of Edu-
cation to expand its offerings in Boise to
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a full third-year curriculum, allowing law
students in Moscow to finish their legal
education in Boise. In July 2010, the Col-
lege of Law received the green light of ap-
proval from the ABA Accreditation Com-
mittee to begin offering a third-year law
program in Boise — currently housed at
the University of Idaho Boise Center (the
“Idaho Water Center” building).

While the College of Law developed
plans for opening a full three-year law
program in Boise, a new collaboration
emerged between the law school and the
Idaho Supreme Court to create an innova-
tive center of legal education, known as
the Idaho Law Learning Center (ILLC).
Planning for the ILLC designated the old
Ada County Courthouse, situated adja-
cent to the State Capitol and the Idaho
Supreme Court, as its future location. As
a center for legal education, the ILLC will
serve several functions as the future home
for the College of Law Boise programs,
judicial education, public outreach and
civic education, and as a “new” location
for the Idaho State Law Library.

In March of this year, the State Law
Library moved from its location at the
Key Bank building in downtown Boise
to the fifth floor of the Idaho Water Cen-
ter. Now operating primarily under the
management of the College of Law, the
shared location of the State Law Library
and the College of Law Boise program is
an important step in accomplishing the vi-
sion of the ILLC and the benefits of this
collaboration are already manifest. Law
students have access to a 30,000 volume
collection of materials including federal,
state, and regional legal resources, in ad-
dition to current and historical Idaho ma-
terials. Likewise, patrons of the State Law
Library can access a variety of electronic
databases, using the public Westlaw ter-
minals or many of the legal and non-legal
databases available through the College of
Law. In addition, essential legal materials
that were previously cancelled due to bud-
getary restraints will be added back into
the collection. Development of the library
collection will broaden to incorporate ti-
tles suitable for an academic law library,
while continuing to fulfill the needs of
judges, attorneys, and the public. The new
location also offers quick access to and
from the “new” Ada County Courthouse
and the potential for developing outreach
programming to the bench and bar.

There are exciting times ahead for the
Idaho State Law Library. In the upcom-
ing months there will be new additions to
the library’s print and electronic collec-
tion, weeding of duplicate and out-of-date

materials, and a concerted effort to create
a modern law library for the 21% century.
Look to these pages for updates.

About the Author

Michael Greenlee is the Associate
Law Librarian for the University of Idaho
College of Law and manages the Idaho
State Law Library collection.

Endnotes

! 1868-69 Idaho Sess. Laws 96.

2 1874-75 Idaho Sess. Laws 783.

31890-91 Idaho Sess. Laws 197.

41d. at 232.

31925 Idaho Sess. Laws 120.

©1951 Idaho Sess. Laws 157.

71969 Idaho Sess. Laws 614.

8 Improved Service of the State Law Library, Advo-
cate (Idaho State Bar), Sept. 1970, p. 2.
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of Appeals, 1daho Supreme Court Judicial/Adminis-
trative News, April 2008.

102008 Idaho Sess. Laws 38.

! Notice from the Idaho State Law Library, Advo-
cate (Idaho State Bar), March/April 2009, p. 49.

Idaho State Law Library

Titles “on order” or recently acquired:
United States Reports
United States Code
United States Code Annotated
Statutes at Large
Code of Federal Regulations
Tax Court Reports
Federal Practice and Procedure —
Wright/Miller
*  Standard Federal Tax Reporter
*  BNA Tax Management Portfolios
*  West’s Legal Forms

Electronic Databases:
*  BNA Labor and Employment Law
Library
BNA Tax Management Library
CCH Research Network
CIS Congressional Universe (Lexis)
EBSCO databases
Hein Online
Index to Legal Periodicals
Lexis-Nexis Academic Universe
Making of Modern Law: Legal Trea-
tises 1800-1926
*  Making of Modern Law: Trials 1600-
1926
*  RIA Checkpoint (tax research)
*  U.S. Congressional Serial Set: 1817-
1980
+ U.S. Law Week
*  U.S. Supreme Court Records and
Briefs: 1832-1978

Westlaw public terminals:
*  All Primary (Federal and 50 States)
*  All AmJur (American Jurisprudence
2d, Causes of Action, Legal Forms,
Pleading and Practice, Proof of Facts,
Trials)
American Law Reports (ALR)
Corpus Juris Secundum
Couch on Insurance
Federal Practice and Procedure
Idaho PRO Plan (Idaho primary and
secondary resources)
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Pro Bono
Stephen C. Smith, former Chairman
of the Washington State Bar Association COMMISSION
Disciplinary Board, is now accepting
referrals for attorney disciplinary
investigations and proceedings in The Idaho Pro Bono Commission would like to thank
Washington, ldaho, Hawaii, and Guam. M & M Court Reporting Service, Inc. for its generous
support in donating its video recording services
during the Idaho Pro Bono Commission’s plenary
session at the Idaho State Bars Annual Meeting in
Sun Valley.

Ernics & LAWYER DiSCIPLINARY
INVESTIGATION & PROCEEDINGS

HAWLEY
TROXELL

ATTORNEYS AND COUNSELORS

hawleytroxell.com | 208.344.6000 | Boise - Hailey - Pocatello - Reno
Hawcey TroxeLL Ennis & Hawiey LLP |_

Ron Schilling

Alternative Dispute Resolution Services

IDAHO LEGAL RESEARCH
Consulting & Services LLC

ARBITRATION *%* MEDIATION ** OTHER ADR SERVICES

e Over 28 years judicial experience Let me gO Online for yOU!

e Over 900 settlement conferences, mediations, and With over 20 years of experience as a
arbitrations conducted

o . L o Research Specialist, | am an expert
e Extensive dispute resolution training including: .
o Harvard Law School Program of Instruction for at online legal research.
Lawyers
o Pepperdine School of Law Advanced Mediation
Northwest Institute Advanced Mediator’s Forum
o Annual ABA Dispute Resolution Section Quick, Efficient, Accurate & Affordable
Conferences 2004, 2006 & 2008 " . :
o ABA Section of Dispute Resolution Arbitration If it's out there, | can find it!
Training Institute 2009
o Northwest Institute for Dispute Resolution 2010

| can find the information you need to achieve
the best results for your client.

(@)

Contact:

Teressa Zywicki, JD

Phone: (208)724-8817

Email: tzywicki@cableone.net
QVeb: idaholegalresearch.com

Telephone: (208) 898-0338 P.O. Box 1251
Facsimile: (208) 898-9051 Meridian, ID 83680-1251

T— e

Email: adresolutions@cableone.net
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ISB WEeLcomes New CommissioNERS WELLMAN AND WETHERELL

Idaho State Bar Board of Commis-
sioners welcomed Robert T. Wetherell
of Boise and William H. Wellman of
Nampa to the Commission at the Annu-
al Meeting in July. President Deborah
A. Ferguson of Boise and Past Presi-
dent James C. Meservy of Jerome were
thanked for their extensive service.

Mr. Wetherell represents the Fourth
Judicial District and Mr. Wellman rep-
resents the Third and Fifth Judicial Dis-
tricts. They were elected in May by their
peers in their respective districts. The new
president of the Commission is Reed W.
Larsen, of Pocatello. He represents the
Sixth and Seventh Judicial Districts. Here
is a brief biography of the new commis-
sioners.

William H. Wellman

Mr. Wellman was born in West Virgin-
ia. He has a B.A. from Miami University,
Oxford Ohio in 1974 and J.D. from West
Virginia University in 1979. He and his
wife, Debbie, have lived in Idaho since
1979. They are parents to three adult chil-
dren, all of which live in the Boise area.
Debbie is a licensed counselor and child
custody mediator in Nampa.

Bill served as a Canyon County and
Nampa City prosecuting attorney early in
his career. He was Third District Bar pres-
ident in 1987. He is currently the Owyhee
County Public Defender. He has 32 years
of law practice in Canyon County and
maintains an active solo general civil and
criminal practice in Nampa.

He has assisted several nonprofit orga-
nizations over the years including Friends
of the Court, Inc., (predecessor to the Ada
County Family Court Service), Nampa
Youth Golf, Inc., the United States Golf
Association, and currently is a board mem-
ber for OG’sBAD, a continuation school
in Nampa. He is a member of the Fam-

Originally from Mountain Home, Robert attended
the University of Salzburg in Austria and graduated
St. John’s University in the Honors Program.

ily Law Section and
earned recognition in
1987 with the Idaho
Law  Foundation’s
Pro Bono Award.
Bill’s  off-time
passion is golf. He
captained his college
team at Miami and
o ;\gﬁcﬁgagfggg William H. Wellman
professional ~ mini-
tours for two years and has also competed
in three U.S. Amateurs in three decades.

Robert T. Wetherell

Bob is a partner at Brassey, Wetherell
& Crawford, LLP, where he practices trial
and appellate work, insurance, product
liability, mediation, civil rights and em-
ployment law. He and his wife, Deborah,
live in Boise. They have two children.
Marie, 23, who attends U of I College of
Law, and John, 20, who attends U of I as
an undergraduate.

Originally from Mountain Home, Rob-
ert attended the University of Salzburg in
Austria and graduated St. John’s Univer-
sity in the Honors Program. He attained
his J.D. from the University of Idaho Col-
lege of Law.

An avid fisherman, it is said “if there
were a pothole in the parking lot, Bob

could catch a fish out
of it.” He does car-
pentry and his work
product has been de-
scribed as “not half
bad.”

He has worked
construction  since
high school, has built
several decks on
homes and has made
furniture. Bob is a
gardener and almost-chef and both activi-
ties have brought a compliment or two,
although some of his spicier dishes have
generated controversy for the taste bud
challenged.

Asked about other hobbies, he said he
hunts birds four or five times a year. On
the links, he said, “I golf poorly, but can
putt with the lights out.”

Robert T. Wetherell

About the Commission

The Board of Commissioners is the
elected governing body of the Bar and
consists of five commissioners, elected
from Idaho’s seven judicial districts.
Two commissioners are elected from the
Fourth District, one represents the First
and Second Districts, one the Third and
Fifth Districts and one the Sixth and Sev-
enth Districts. Commissioners serve stag-
gered three-year terms.

Accepting referrals

P.O. Box 171391
Boise, Idaho 83717

for arbitration mediation and SLRA evaluations.

GEORGE D. CAREY

Telephone: (208) 866-0186
Email: georgedcarey@gmail.com

@ Ao
M EGAL
B STAFFING

We are accepting applications and resumes from experi-
enced paralegals and other professional office staff.

Contact Merrily Munther
or Mary Lou Brewton-Belveal

info@idaholegalstaffing.com

Your legal staffing
resource for part-time and
full-time employees.

at (208) 344-4566
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Amil N. Myshin
1946 -2011

A longtime advocate for indigents’
rights, Amil N. Myshin died on Saturday,
Aug. 6,2011, at a care center in Boise.

Amil worked for the Ada County Pub-
lic Defenders office for the past 25 years,
earning high praise from judges and at-
torneys as he represented those accused
of the most serious crimes. A front-page
article in The Idaho Statesman about his
passion for protecting the rights of those
accused was published after his death on
August 10. In it, his colleagues praised his
intense dedication and work ethic.

Amil graduated from George Washing-
ton University Law Center, Washington,
D.C. in 1971. Early in his career, he prac-
ticed in Virginia, and moved to Boise in
1977. He worked for
Idaho Legal Aid Ser-
vices and joined the
Ada County Public
Defenders in 1985.
In July 2011, he re-
tired due to medical
reasons.

In 2001, Amil
received the Idaho
State Bar Profession-
alism Award and the
next year received

Amil N. Myshin

the Idaho Association of Criminal Defense
Lawyers’ Nevin Professionalism Award.
Amil was inducted into the American Col-
lege of Trial Lawyers in March of 2010.

Amil was an avid wildlife photogra-
pher. He also enjoyed scuba diving, ski-
ing, and hiking in the foothills of Idaho.
Amil’s pride and joy was his sons, Mor-
gan, Andrew, and Michael. He loved vol-
unteering as a baseball umpire during the
years when Andrew and Michael played
baseball.

He is survived by his sons Morgan
Myshin of California, Andrew Myshin
and Michael Myshin of Boise and sisters
Elizabeth Myshin and Carol Sadowski.

OF INTEREST

Smith Horras adds Robert

“Neal” Burns to firm

Smith Horras, P.A. announces the ad-
dition of its new associate attorney, Rob-
ert “Neil” Burns. Neil’s practice primar-
ily focuses on commercial litigation, real
estate, business law, personal injury, and
family law.

Neil received his Juris Doctorate from
the University of Idaho in 2009. He grad-
uated with a B.A. from the University of
Idaho in 2004, with honors in English and
History. During his undergraduate stud-
ies Neil also attended University College
London, in the United Kingdom, studying
English literature and the history of mod-
ern British warfare.

While in law school Neil was a stu-
dent attorney with the University of Ida-
ho’s Small Business Legal Clinic. In that
capacity Neil advised his clients in entity
formation, drafting
contracts and legal
documents, and ad-
vising clients with
commercial legal
decisions. Prior to
his time in the legal
clinic Neil served as
a Summer Associate
at a law firm located
in Caldwell, Idaho.
In that position his
practice focused on
family law and criminal defense. Neil
also practiced for approximately one year
with a Boise and Caldwell law firm.

Neil is admitted to practice in all
courts of the State of Idaho as well as the
United States District Court of Idaho. He

Robert “Neal” Burns

is a member of the Young Lawyers, Fam-
ily Law, and Litigation Sections of the
Idaho State Bar.

Neil’s family has been living in Idaho
since the late 1800’s, he is a fourth genera-
tion Idahoan, and grew up in north Boise.

For more information please visit
www.smithhorras.com or contact Smith
Horras, P.A. at contact@smithhorras.com
or (208) 697-5555.

Barrera joins Angstman
Johnson to lead new

immigration practice

Attorney John C. Barrera has joined
Angstman Johnson as an associate to lead
the firm’s separate immigration practice,
Achieve Immigration.

Prior to joining Angstman Johnson,
Barrera was an attorney with Labrador
Law Offices. Angstman Johnson acquired
Congressman Raul Labrador’s (R-Idaho)
immigration practice
in December 2010.

Barrera brings to
the firm his immigra-
tion experience in
dealing with matters
involving family and
employment based
visas, applications
for Adjustment of
Status, asylum ap-
plications,  U-visa
applications and re-
moval proceedings. Over the years, Bar-
rera established a successful track record
in defending clients in removal proceed-
ings and successfully assisting clients
become legal permanent residents and
United States citizens.

John C. Barrera

Barrera has co-hosted a weekly hour-
long radio show answering immigration
questions from the Treasure Valley Com-
munity. John is fluent in Spanish and he
is Member of the American Immigration
Lawyers Association (AILA), the Nation-
al Immigration Project and the Idaho As-
sociation of Criminal Defense Lawyers.

Angstman Johnson and Achieve Im-
migration welcome many new support
team members from Labrador Law Of-
fices, who will continue providing high-
quality, personal service to each Achieve
Immigration client.

Stanish joins Holland & Hart

Holland & Hart is pleased to announce
the addition of David Stanish to the firm’s
Boise office.

Stanish, a member of the firm’s en-
vironment, energy, and natural resources
group, represents and advises clients on
endangered species,
public lands, proj-
ect permitting, wa-
ter rights and water
quality, in addition to
other environmental
and natural resources
matters. He previ-
ously practiced in
the natural resources
division of the Idaho
Attorney  General’s
office.

Stanish is a 2005 graduate of the Uni-
versity of Idaho College of Law, and he
also holds a master’s degree in environ-
mental science from the University of
Idaho.

David Stanish
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OF INTEREST

Idaho Municipal Attorneys
Association recognizes

achievement of its members

The Idaho Municipal Attorneys Asso-
ciation recognized five of its members for
outstanding service at its summer meeting
held on June 24, in Boise. Dale W. Storer,
Idaho Falls, and Steve A. Tuft, Heyburn,
received the Pillar of the Community
Award for their devotion to their client
cities and the legal profession. Michael
C. Moore, Boise, and Don L. Roberts,
Lewiston, received Career Achievement
Awards for their outstanding contributions
and service to the municipal law profes-
sion. Emily D. Kane, Meridian, received
the Promising Newcomer Award for her
service to the IMA and interest in further-
ing her knowledge of municipal law.

Blackburn elected
Vice President of Uniform

Law Commission

Rex Blackburn, an attorney in Boise,
has been elected to serve a one-year term
as vice president of the Uniform Law
Commission (ULC). Mr. Blackburn was
elected vice-president at the 120th Annual
Meeting of the Uniform Law Commission
which recently concluded in Vail, Colora-
do. Mr. Blackburn is senior vice president
and General Counsel of Idaho Power.

Founded in 1892, the ULC is an orga-
nization comprising more than 350 prac-
ticing attorneys, judges, law professors,
legislators and other state officials — all
lawyers — appointed by every state, the
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District of Columbia, Puerto Rico, and
the U.S. Virgin Islands to draft and pro-
mote enactment of uniform laws that are
designed to solve problems common to
all the states. Commissioners donate their
time as a pro bono public service.

At the 120th Annual Meeting of the
ULC, four new uniform acts were ap-
proved: the Uniform Electronic Legal
Material Act; the Uniform Certificate of
Title Act for Vessels; the Harmonized
Uniform Business Organizations Code;
and the Model Protection of Charitable
Assets Act.

Other officers elected at the ULC’s
120th Annual Meeting are: Michael
Houghton, partner in the Wilmington, Del-
aware, law firm of Morris, Nichols, Arsht
& Tunnell, President; Anita Ramasastry, D.
Wayne & Anne Gittinger Professor of Law
at the University of Washington School of
Law in Seattle, Washington, Secretary;
and Charles A. Trost, Of Counsel with the
Nashville, Tennessee, law firm of Waller,
Lansden, Dortch & Davis, Treasurer.

Mr. Blackburn was first appointed to
the ULC from Idaho in 1993. As an Idaho
uniform law com-
missioner, he has
served on numerous
drafting committees,
including the Uni-
form Limited Liabil-
ity Company Act and
the Uniform Limited
Partnership Act. He
also served as Chair

of the Drafting Com- Rex Blackburn

The Idaho Municipal
Attorneys Association
recognized five of its
members for outstand-
ing service at its sum-
mer meeting held on
June 24 in Boise. Left
to right: Mike Moore,
Don Roberts, Emily
Kane, Steve Tuft and
Dale Storer.

Photo courtesy of Jill S. Holinka

mittee on the Uniform Discovery of Elec-
tronically Stored Information Act. He cur-
rently chairs the Drafting Committee on
the Uniform International Choice of Court
Agreements Act.

Mr. Blackburn assumed the responsi-
bilities of senior vice president and general
counsel of Idaho Power on April 1, 2009.
He joined Idaho Power in January 2008
as lead counsel. Mr. Blackburn graduated
from the College of Idaho and the Uni-
versity of California, Hastings College of
Law. From 1980 through 2007, he was a
trial lawyer in private practice in Boise.

Uniform law commissioners come to-
gether as the Uniform Law Commission
once a year to study and consider drafts of
specific statutes in areas of the law where
uniformity between the states is desirable.
U.S. President Woodrow Wilson, former
U.S. Supreme Court Justices Louis Bran-
deis and David Souter, and former U.S.
Supreme Court Chief Justice William H.
Rehnquist, have all served as uniform
law commissioners. Since its inception
in 1892, the ULC has promulgated more
than 200 uniform acts, among them such
bulwarks of state statutory law as the Uni-
form Commercial Code, the Uniform Pro-
bate Code, the Uniform Partnership Act,
the Uniform Securities Act, the Uniform
Child Custody Jurisdiction and Enforce-
ment Act, and the Uniform Interstate
Family Support Act.

Further information on the Uniform
Law Commission can be found at the
ULC’s website at www.uniformlaws.org.



CLASSIFIEDS

EXPERT WITNESSES

EXPERT WITNESSES

CERTIFIED LEGAL
NURSE CONSULTANT
Medical/Legal Consulting. Available to as-
sist with discovery and assistance in Medi-
cal/Injury/Malpractice cases; backed by a
cadre of expert witnesses. You may contact
me by e-mail renaed@cableone.net, (cell)
(208) 859-4446, or (fax) (208) 853-6244.
Renae Dougal, MSN, RN, CLNC, CCRP.

MEDICAL/LEGAL CONSULTANT
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact
call telephone: Home: (208) 888-6136,
Cell: (208) 841-0035, or by Email:

tedbohlman@me.com.

EXPERT COMPUTER FORENSIC
SOLUTIONS
Expert Computer Forensic Solutions, E-
Discovery, and Expert Witness services
available at competitive prices: fast, thor-
ough and client friendly. We have never
had an investigation thrown out of court!
From cell phones and flash drives to multi-
network RAID hard drives, we are a full
service company. Data Recovery and First
Responder services are available. www.
ComputerForensicsAssociates.com Deleted
data is recoverable. Call for a free initial
consultation. (800) 685-1914 We make find-
ing clients’ resolution easier.

INSURANCE AND

CLAIMS HANDLING
Consultation, testimony, mediation and ar-
bitration in cases involving insurance or bad
faith issues. Adjunct Professor Insurance
Law; 25+years experience as attorney in
cases for and against insurance companies;
developed claims procedures for major in-
surance carriers. [rving “Buddy” Paul, Tele-
phone: (208) 667-7990 or Email: bpaul@
ewinganderson.com.

FORENSIC ENGINEERING

EXPERT WITNESS
Jeffrey D. Block, PE Civil, Structural,
Building Inspection, Architectural, Human
Factors and CM Coeur d’Alene Idaho. Li-
censed ID, WA, CA. Correspondent-Nation-
al Academy of Forensic Engineers, Board
Certified-National Academy of Building
Inspection Engineers. Contact by telephone
at (208) 765-5592 or email at jdblockpe@
frontier.com.

FORENSIC DOCUMENT EXAMINER

Retired document examiner and handwrit-
ing expert from the Eugene Police Depart-
ment. Fully equipped laboratory. Board
certified. Qualified in several State and Fed-
eral Courts. Contact James A. Green: (888)
485-0832. Visit our website at www.docu-
mentexaminer.info.

CONSULTANT/EXPERT WITNESS
INSURANCE BAD FAITH CLAIMS
Call Dave Huss, JD, CPCU at phone:
425.776.7386 or email at dbhuss@hotmail.
com. Former claims adjuster and defense

attorney.

PROCESS SERVERS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho Tele-
phone: (208) 342-0012 P.O. Box 5368
Boise, ID 83705-5368. Visit our website at
www.powerserveofidaho.com.

LEGAL ETHICS

~LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense,
disqualification and sanctions motions, law
firm related litigation, attorney-client privi-
lege. Idaho, Oregon & Washington. Mark
Fucile: Telephone (503) 224-4895, Fucile &
Reising LLP Mark@frllp.com.

OFFICE SPACE

CLASS A-FULL SERVICE

DOWNTOWN BOISE
ALL inclusive—full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail
service, conference rooms, coffee service,
printer/fax/copy services, administrative
services and concierge services. Parking is
included! On site health club and showers
also available. References from current ten-
ant attorneys available upon request. Month-
to-month lease. Join us on the 11th floor of
the Key Financial Building in the heart of
downtown Boise! Key Business Center. kar-
en@keybusinesscenter.com; www.keybusi-
nesscenter.com, (208) 947-5895. (Virtual
offices also available).

TWO EXECUTIVE OFFICE SUITES
Two executive office suites available in the
US Bank Plaza. Access to conference room,
break room & work/administrative areas
within premises, $500 per month including
internet and phone. Two parking spaces in
basement of building available for lease.
Fully furnished. Sherilyn (208) 246-8888.

OFFICE SPACE

DOWNTOWN BOISE

OFFICE SPACE

Office share with two practicing attorneys
in the Idaho Central Credit Union Build-
ing, 4th and Idaho, 4 blocks from the Court-
house. Included: one or two private offices,
with or without separate secretarial station,
telephone (pay for own service), copy, fax,
postage meter (pay for postage used), use
of common reception area and legal library,
and on-site parking available for attorney
and clients. Additional space available in
2012. Some client referrals possible. Con-
tact: 830-8413 or 890-1584.

EXECUTIVE OFFICE SUITES AT

ST. MARY’S CROSSING
27TH & STATE
Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference,
copier/printer/scanner/fax, phone system
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

CLASS “A” OFFICE SPACE

Plaza One Twenty One

121 N. 9th St., Ste. 300
One to four Class “A” offices available for
lease within existing law firm, with secre-
tarial cubicles also available. Flexible terms
and menu of services. Call Thomas, Wil-
liams & Park, LLP, (208) 345-7800.

DOWNTOWN BOISE
OFFICE SPACE

McCarty Building located at 9th & Idaho
(202 N.9th) offices spaces for sale or lease.
Single offices $375 - $450 or a full suite
with multiple offices, reception, break room
$2,500/mo, full service including janitorial
& security. Customer parking on street or in
parking garages. For more information call
Sue (208) 385-9325.

SEEKING RURAL PRACTICE

SEEKING ESTABLISHED

RURAL PRACTICE
22 years federal and state civil and general
litigation, estate planning and probate, trusts,
corporate negotiation and counsel, business
formation, personal injury, (both sides),
criminal defense. Seeking established or
retiring practice in Idaho for sale or terms
earn out over time. Call Jeff (206) 442-8800
or e-mail jeff@jcmclaw.com. Seeking ru-
ral-agricultural-production-resource based
practice.
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ComiNG THis FALL To A Roab SHow NEaAR You — RATE COMPARABILITY

James J. Davis

Chair, IOLTA Revenue
Enhancement Committee, Idaho
Law Foundation

This fall, attorneys will be asked to
vote to change the rules governing Inter-
est On Lawyers’ Trust Accounts (IOLTA)
accounts to make Idaho a “rate compa-
rability” state. The purpose of this ar-
ticle is to explain: (1) the proposed rule;
(2) the recommendation to adopt the rule;
(3) how little the rule change will affect
Idaho attorneys; and (4) the process used
to develop the rule.

The proposed rule

Rate comparability requires attor-
neys to place IOLTA accounts at banks
that agree to pay the highest rate of inter-
est paid on similar non-IOLTA accounts.
Under existing rules, IOLTA accounts are
set up as interest-
bearing checking
accounts regard-
less of the balance
of the account
or the length of
time the money
is in the account.
The interest rate
paid on checking
accounts is mini-
mal. There are
historical reasons
for IOLTA ac-
counts having initially been created as
checking accounts.! Over time, however,
banks have created different types of ac-
counts that have the features required for
trust accounts — a high level of safety for
the principal and high liquidity — that
pay higher rates of interest than are paid
on IOLTA accounts. Rate comparability
simply requires attorneys to place their
IOLTA accounts at banks that agree to
treat IOLTA accounts similar to non-IOL-
TA accounts.

James J. Davis

Fairness, need and stability
support rate comparability

There are three principal reasons rate
comparability for IOLTA accounts should
be adopted in Idaho. The first reason is
fairness. There is no justification for
treating IOLTA accounts any differently
than non-IOLTA accounts. If an IOLTA
account meets the same requirements as
a non-IOLTA account, why should the
interest paid on the two accounts differ?
Fairness dictates equal treatment of the
two accounts.
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Most attorneys will not even know
a change occurred. The experience
in the 30-plus states that have
already adopted rate comparability
supports that conclusion.

The second reason rate comparability
is recommended is the need for increased
revenue from IOLTA accounts to support
law-related, public-interest programs.
The interest earned on IOLTA accounts is
channeled through the Idaho Law Foun-
dation, Inc. (ILF) to be used for specified
charitable programs. The vast majority of
the revenue is used to provide funding for
legal services to the disadvantaged. Tra-
ditionally, those funds have been awarded
to Idaho Legal Aid services and the Idaho
Volunteer Lawyers Program. The need
for legal services for the disadvantaged
is well-known and documented in Idaho.
The disadvantaged are under-represented
by any standard. IOLTA funds are also
awarded to programs that provide law
related education to students at all grade
levels through civic and youth-govern-
ment programs and scholarships for Uni-
versity of Idaho Law School students who
are willing to provide public service.

The need for IOLTA funds for these
essential and worthwhile programs has
grown far beyond the interest currently
earned on IOLTA accounts, particularly
since the American economy faltered. In-
deed, IOLTA grant funds have decreased
more than 50% in the last two years.?

The increased interest earned from rate
comparability will help to bridge the gap
between the growing needs and the avail-
able revenue. In the 30-plus states where
rate comparability has been adopted, in-
come has increased. In some cases, when
the economy was churning (2004-2006),
the increased revenue from rate compara-
bility was dramatic. Florida, for instance,
experienced 300% growth in the income
from June 2004 to June 2006. In the short
term, it is not expected that the revenue
increase will be as dramatic as that ex-
perienced in Florida; however, once the
economy starts to grow, and interest rates
increase, the increased revenue will be
significant.

The third reason to adopt rate com-
parability is predictability. The proposed
rule standardizes the means of determin-
ing the rates of interest paid and, thereby,
provides future revenue predictability.
Currently, the rates of interest paid on
IOLTA accounts wildly fluctuate between
banks and sometimes at the same bank.
The proposed rule places uniformity on
the rate—the highest rate paid on similar
non-IOLTA accounts or 70% of the Fed-
eral Fund Rate. The rule also requires
more standardized reporting by banks to
ILF to facilitate better monitoring of the
rates paid. The changes in the proposed
rule will tend to provide a more predict-
able level of future revenue.

How rate comparability will
affect Idaho attorneys

When rate comparability has been
discussed with Idaho attorneys, the most-
asked question has been: “How will a
change to rate comparability affect me?”
Typically, the question is preceded with
some statement like, “I live in a small
town and I have a close working relation-
ship with my banker.”

The short answer is that most attor-
neys will not even know a change oc-
curred. The experience in the 30-plus
states that have already adopted rate com-
parability supports that conclusion. There
are multiple reasons attorneys will not be
affected, including:

o Attorneys who are not engaged in pri-
vate practice or do not manage or handle
client or third-person trust funds need not
have IOLTA accounts.

e Attorneys who do not have offices in
Idaho need not have IOLTA accounts in
Idaho.

o Rate comparability does not apply to at-
torneys’ business checking, savings, and
other bank accounts.

e Rate comparability does not apply to



trust accounts created for specific clients
who receive the interest from the ac-
count.

e Rate comparability only applies if a
bank offers higher rates of interest on non-
IOLTA accounts. Thus, IOLTA accounts
at banks that do not pay higher interest on
similar non-IOLTA accounts are not im-
pacted.

e Banks have three options from which
to choose to pay a comparable rate of in-
terest. Two of those options — treating
IOLTA accounts as non-IOLTA accounts
or paying 70% of the Federal Fund Rate
— do not require change in the attorney-
bank relationship.

o Staff at the Idaho State Bar (Bar) and/
or ILF will initially work with banks to
determine the appropriate rate of interest
to be paid and will continue to monitor
IOLTA account activity.

A very small percentage of Idaho at-
torneys will be affected by the adoption
of rate comparability. Currently, a few
Idaho attorneys “opt-out” of IOLTA. Ida-
ho is only one of six states that allow opt-
out. The current opt-out provision will
be eliminated because rate comparability
does not work when attorneys can bow
out of IOLTA. One state attempted rate
comparability with free opt-out. The ef-
fort failed because bank participation was
minimal. As a result, the state eliminat-
ed the opt-out rule. While the proposed
Idaho rule eliminates free opt-out, it does
have a limited opt-out provision discussed
below.

Some attorneys will be asked by their
banks to sign a new IOLTA account agree-
ment. As addressed above, banks have
three options to meet the rate comparabil-
ity requirement. One of those options is
for the bank to create a new type of ac-
count. If a bank chooses that option, the
attorney may be asked to sign a new [IOL-
TA account agreement.

Finally, it is possible that a bank may
pay higher rates of interest on non-IOLTA
accounts and choose to not pay the higher
rate on IOLTA accounts. In that event,
unless the attorney receives an exemp-
tion from the Bar, the attorney will need
to move the IOLTA account to a differ-
ent bank. In the more than 30 states that
have adopted rate comparability, it is rare
that a bank chooses not to pay the higher
rate of interest on IOLTA accounts. For
instance, when Utah adopted rate compa-
rability, only two small banks chose not to
pay the higher non-IOLTA rates on IOLTA
accounts.

The experience in Utah is not surpris-
ing. After all, banks already have in place

the means to pay higher interest rates be-
cause they are doing so on non-IOLTA
accounts. Banks profit on the higher-rate
accounts. Otherwise, the accounts would
not be offered to customers. Why, then,
would banks not want to treat IOLTA ac-
counts the same? Further, one would ex-
pect attorneys to be preferred customers
for banks. The benefits to banks from
holding other attorney accounts should far
outweigh the additional interest paid under
rate comparability. Despite the benefits to
banks of having attorney customers, the
Idaho rule recognizes that it is possible a
bank may choose to not pay a higher inter-
estrate. In some circumstances, where the
rule creates undue hardship, and it would
be extremely impracticable because of the
geographic distance between the attor-
ney’s office and the nearest participating
bank, the attorney can seek an exemption
from the Bar. Indeed, exemptions were
granted in Utah to the attorneys who had
their IOLTA accounts at the two small
banks that did not agree to increase inter-
est rates on IOLTA accounts.

The process to develop
the proposed rule

The process to develop the rate compa-
rability rule for Idaho has taken over three
years. In March 2008, ILF created a tem-
porary committee — the IOLTA Revenue
Enhancement Committee (Committee) —
to study rate comparability. At the time,
21 states had already adopted rate com-
parability. By June 2008, the Commit-
tee recommended, and ILF approved, an
IOLTA Revenue Enhancement Campaign
(Campaign). The Campaign’s focus was
to attempt direct negotiation with banks to
voluntarily increase interest rates on IOL-
TA accounts. The Campaign also sought
assistance from attorneys to encourage
their banks to voluntarily increase the in-
terest rates. Banks that agreed to pay in-
terest of at least 70% of the Federal Fund

In the more than
30 states that have
adopted rate
comparability, it is
rare that a
bank chooses not
to pay the higher
rate of interest
on IOLTA accounts.

Rate and waive fees on IOLTA accounts
were designated Leadership Banks. For
more information about the creation of
the Committee and its recommendation to
ILF in June 2008, see, Jim Davis, We Are
Stuck in 1982/, Vol. 51, No. 8 The Advo-
cate 38 (August 2008).

The Committee also recommended to
ILF in June 2008 that the voluntary pro-
gram be reviewed after one year to deter-
mine its viability. By February 2009, the
Campaign enjoyed limited success. Ten
banks agreed to raise interest rates to the
Leadership Bank level; one national bank
ignored attempted contacts; and 23 banks
had not yet agreed to voluntarily increase
interest rates.’

The Campaign then collapsed with
the American economy. Banks that had
previously committed to pay higher rates
of interest quit doing so without notice to
ILF. The experience demonstrates sig-
nificant limitations to the current I[OLTA
structure. The program as set up does not
provide a dependable revenue stream. It
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is dependent upon too many uncontrol-
lable factors. Further, it requires inordi-
nate time and expense to negotiate interest
rates with 30-plus banks every time there
is an economic change.

As a result of the limited success of
a voluntarily negotiated program, in Oc-
tober 2010, the Committee recommended
Idaho follow the now more than 30 states
(including the neighboring states of Utah,
Washington, and California) that have ad-
opted rate comparability. The proposed
rule was unanimously approved by ILF
at the Idaho State Bar Annual Meeting in
July 2011.

The proposed Idaho rule was taken di-
rectly from the rule adopted by the Utah
Supreme Court. After it was drafted, and
before it was approved by ILF, the pro-
posed rule was reviewed by an American
Bar Association technical committee,
“The Joint Technical Assistance Commit-
tee of the ABA Commission on IOLTA
and National Association of IOLTA Pro-
grams.” The technical committee provid-
ed significant, meaningful input that was
included in the final rule. As a result, the
proposed rule is the most up-to-date, “best
practices” version of a rate comparability
rule in the country. The proposed rule is

After it was drafted, and before it was
approved by ILF, the proposed rule
was reviewed by an
American Bar Association
technical committee.

currently undergoing review by ISB Bar
Counsel and will be available in its final
form in the near future.

Conclusion

This fall, Idaho attorneys have the op-
portunity to vote to approve rate compa-
rability in Idaho and, thereby, have a sig-
nificant impact on the IOLTA program’s
ability to fund important and necessary
services for Idaho communities. Each of
you is urged to vote for rate comparability
at your local road show. Any questions
about this article or rate comparability
may be directed to Jim Davis at jdavis@
davisjd.com; Carey Shoufler at cshou-
fler@isb.idaho.gov, Staff Liaison to the

Revenue Enhancement Committee; or Di-
ane Minnich at dminnich@jisb.idaho.gov,
Executive Director of the Idaho State Bar
and Idaho Law Foundation.

About the Author

James J. Davis is an attorney in Ida-
ho, and the Chair of the Idaho law Foun-
dation IOLTA Revenue Enhancement
Committee.
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SuMMERS AT THE CoURTHOUSE BROUGHT KEELY DUKE TO THE LAw

Susie Boring-Headlee
ADR/Pro Bono Coordinator U.S. District Court

Keely Duke’s personal values and hard work were seeds
planted during childhood. Keely grew up in Missoula, Montana
and spent her summers under the watchful eye of her Grandma
Helen. Grandma Helen taught Keely that as a woman, Keely
could do and be anything she set her mind to. As an avid
“people watcher,” Grandma Helen would take young Keely on
day trips to many places in Missoula, including the airport and
the Missoula County Courthouse to watch courtroom dramas
unfold.

Those trips had a profound impact on Keely. She watched
as what her grandmother called “everyday folk” went into the
courthouse to have disputes decided by
their neighbors; something Grandma
Helen explained was a special and im-
portant part of this great country. Keely
learned about attorneys and judges,
and the important role they play in the
judicial process and how the attorneys
assisted those in need through stressful
times.

Those summers with Grandma Hel-
en formed what would be life-changing
decisions for Keely. As a result, and at
a young age, Keely set her mind on law
school. To continue learning as much as
she could about the law, each summer while Keely was in col-
lege she worked as a runner for an insurance defense law firm
in Missoula. She enjoyed the law, and deeply respected the at-
torneys in the firm where she worked.

That interest in the defense never subsided and after com-
pleting law school in Oregon, Keely moved to Boise to join
Hall, Farley, Oberrecht & Blanton. Twelve years later, she has
defended hundreds of clients, handled numerous jury trials, and
is respected as a defense attorney across Idaho.

Keely’s first venture into the federal court pro bono world
involved her representing an African American woman in an
employment lawsuit against the woman’s employer. When
Keely was asked to accept this appointment, she did not hesi-
tate and when reading the complaint, quickly realized that most
plaintiff attorneys would not consider it an economically fea-
sible case because the damages were limited. However, to the
pro se client, a middle-aged homeless woman living in a shelter,
this was her life. Keely was impressed with the caliber of her
client who was an “absolute pleasure” to work with, as she was
articulate, appreciative, and had reasonable expectations.

The case moved into mediation with U.S. Magistrate Judge
Larry M. Boyle who Keely said treated her client with the ut-
most dignity and respect. Ultimately, a settlement was reached
for her client who was extremely grateful and Keely provided
the name of a reputable financial planner to help her client man-
age her money.

This experience for Keely was very rewarding and she plans
to continue this service throughout her legal career. As for
Grandma Helen, she is also now teaching Keely’s 8 year old
twin daughters, Abby and Elizabeth, that they can be anything
they want to be. In addition, this October, as she celebrates her
90" birthday, Grandma Helen can be sure that those courthouse
trips made a lasting impression on her granddaughter.

lSusie Boring-Headlee

el

Keely Duke’s pro bono work helped an African American woman
assert her rights in an employment discrimination dispute. Ms.
Duke was inspired to help people from all walks of life by her
“Grandma Helen,” pictured below.

About the Author

Susie Boring-Headlee currently serves as the Federal Pro
Bono Coordinator and ADR Coordinator. She spent 10 years at
the Ninth Circuit Court of Appeals, where she completed a two-
year capital case management plan for Judge Arthur Alarcon.
She is married to Paul Headlee, and they enjoy gardening, hiking
with their yellow lab Benelli, and riding their Harley Davidson.

Editor’s Note

In an effort to increase awareness of pro bono work provided
by Idaho attorneys, The Advocate will regularly spotlight indi-
viduals and their cases. If you would like to take a pro bono
assignment that meets your time constraints and interests, con-
tact Idaho Volunteer Lawyers program at (208) 334-4500, or the
Federal Court Pro Bono Program at (208) 334-9067.
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J. Charles Blanton shows his “60 Years of Practice” award honoring an extensive career that included serving as the director of the
Idaho State Bar Foundation from 1959 to 1969 and the as President of the Idaho Association of Defense Counsel, among other

positions.

ANNUAL MEeTING SHINES WITH CAMARADERIE AND PROFESSIONAL RECOGNITION

The well-attended 2011 Annual Meeting at the Sun Val-
ley Resort drew attorneys from across Idaho who recognized
achievements of their peers, heard presentations and earned
CLE credits. Its special focus was pro bono service and top-
flight CLEs. Inspirational talks were given by keynoter Justice
Gregory H. Hobbs of the Colorado Supreme Court and Salva-
dor A. “Sal” Mungia, Immediate Past-president of the Wash-
ington State Bar, and a special CLE about Idaho legal history
was given by former ISB president Deborah Kristensen, Ernest
Hoidal and Judge Candy Dale.

The awards banquets recognized extraordinary accomplish-
ment and service. Presentations included the Distinguished
Lawyer Awards, Service Awards, Young Lawyer of the Year
Award and for those practicing 50, 60 and 65 years. A new
award, Section of the Year, was presented to the Taxation, Pro-
bate and Trust Law Section. And The Advocate awards, Sec-
tion meetings and the Idaho Law Foundation meeting were all
wrapped in between the 15 CLE offerings.

The 378 overall attendance figure for the 2011 Annual Meet-
ing was the largest for a Sun Valley Annual Meeting since 2000
and tied with the 2007 Annual Meeting which was held in Boise.

Corporate sponsors included U.S. Bank, ALPS, University of

Idaho College of Law, Moreton and Company, RehabAuthority,
Ataraxis, BizPrint and Cooper & Larsen Chtd.
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Brooke Baldwin-Redmond of Twin Falls accepts the Outstanding
Young Lawyer of the Year Award. She serves on the Lawyer
Referral Service Committee, has been President of Fifth District
Bar Association and serves on the Board of Directors for Idaho

Legal Aid Services.
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Robert A. Anderson visits with past ISB president John J. Idaho State Bar Commission Past President James C. Meservy,
McMahon and his wife, Peggy in the lobby of the Sun Valley left, and Past President Deborah A. Ferguson, right, welcome
Resort. incoming President Reed W. Larson, center, to the position.

. G ‘ Representing the Tax, Probate and Trust Law Section,
New Idaho State Bar President Reed Larson laughs with Chairman Ronald George Caron Jr. accepts the Section of the
Sarah T. Hope during the Service Award ceremony. Year Award.
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FORENSIC ACCOUNTING

What is forensic accounting?

Forensic accounting is the integration of accounting, auditing
and investigative skills either in anticipation of legal
proceedings or for use in a court of law.

Sage Forensic Accounting is one of the largest firms of its kind
in the intermountain west. Our professionals are highly trained
and equally comfortable testifying in a court of law or digging

through deleted accounting files to piece together the real story
of a business's operations.

To see how Sage can help you, visit our website:

www.sagefa.com

» ProIiabiIitX Lawyer Malpractice Program:

Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

Your practice doesn't face the same risks

as a big law firm with hundreds of attorneys.
So why pay *@Q malpractice’plan
ha (l on'tl '

>
Liberty Insurance ") Yem Eﬂ,@@‘(’
RS

According to statistics, 78% of attorneys are in a solo practice or
firm with j five 1 Is. Underwriters Inc.,
Yet many malpractice insurance companies would rather focus a .member company of ) )
on bigger firms with hundreds of attorneys ... leaving smaller firms Liberty Mutual Group. Liberty is rated
with off-the-shelf plans that simply don’t fit their real-world risk. A (Excellent) by A.M. Best Company.
Now you can set up reliable protection that’s tailored to your To obtain your customized quote, contact:

firm with the Proliability Lawyer Malpractice Program.

Underwritten by: 1 -800 -5 74-7444
Liberty Insurance Underwriters Inc.

55 Water Street, New York, New York 10041 .

May not be available in all states. Pending underwriter approval. Den Ise Forsman

AR . Lic. #245544 CA Ins. Lc. #0633005 M i R S I I Client Executive—Professional Liability
d/b/a in CA Seabury & Smith | Pi M t o Lo

51604, 51605, 51606, 51rg|07, g:g[)zncsieg’gg;néoag?gwen www.proliability.com/lawyer

©Seabury & Smith, Inc. 2011
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Introducing the New and Improved
FAMILY LAW HANDBOOK

with its searchable index!!!
PLUS
REPRESENTING CHILDREN IN CHILD PROTECTION CASES CLE

Friday, October. 14, 2011 Friday, October 21, 2011 Friday, October 28, 2011
Boise Idaho Falls Coeur d’Alene

Owyhee Plaza Hilton Garden Inn Hampton Inn & Suites
1109 West Main Street 700 Lindsay Blvd. 1500 West Riverstone Drive

9:00 a.m. - 4:30 p.m.
6.25 hours CLE RAC approved

Speakers include:

» Stan Welsh: Valuation and Division of Retirement Plans at Divorce in Idaho plus an added bonus
of ODRO drafting instructions

* Mary S. Huneycutt: 7rying to Fit a Square Peg into a Round Hole? Applying Idaho Rules of
Evidence & Procedure to Child Custody Evaluations

e James A. Bevis: Spousal Maintenance Child Protection Law for Private Attorneys
* Elizabeth B. Brandt: Protection Law for Private Attorneys

Registration: (Includes 6.25 CLE credits, Family Law Handbook - hardcopy and CD, and lunch.)
Early Bird (through Sept. 30)
» $225 - Family Law Section Members
* $240 - Non Family Law Section Members
Standard Registration
* $250 - Family Law Section Members
» $275 - Non Family Law Section Members

Register on the ISB website: www.isb.idaho.gov

The Family Law Section 1ISB]

IDAHO STATE BAR
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Families Struggling with
Alzheimer’s, Dementia and
Other Chronic Health Care Issues

Need Expert Assistance

J

Sisson & Sisson, The Elder Law Firm, PLLC The Care Management Team, LL.C

Life Care Planning ¢ Medicaid & Estate Planning Protecting Your Quality of Care and Quality of Life
Asset Protection/Benefits Planning Care Management, Coordination, and Advocacy
Comprehensive Legal and Financial Planning Comprehensive Care Management Services
For Seniors and Disabled Persons: For Persons With Chronic Health Care Concerns:

» Asset protection: Protection of the home, other real > A team of nurses and social workers assisting
property and life savings for spouse and children. disabled and older people and their families find ways
to gain the greatest degree of independence, safety and

> Estate planning: Elder law focused documents to
comfort.

protect senior clients facing long-term care costs.

» On-site needs assessments and development of care
plan and recommendations. Advocacy and coordination
with health care providers, insurers, Medicare and
Medicaid. Crisis intervention, management and follow
through, with status reports to loved ones.

» Medicaid and Veteran’s benefit planning:
Comprehensive planning to help pay for expensive
nursing home and other long-term care costs.

» Family empowerment in times of great need: The
power to be informed and to achieve all the benefits
they are entitled to, while protecting assets, loved ones
and independence.

> Assistance with transitions to identify in-home care
resources, appropriate assisted living facilities or
nursing homes and facilitating the transition. Ongoing
monitoring of care thereafter.

» Peace of mind for the entire family.

For five years, The Elder Law Firm employed a health care professional to help its senior clients and their families
coordinate care issues. In 2010, Pete Sisson formed The Care Management Team to more comprehensively address
all the health care issues faced by seniors with chronic illness — issues that need ongoing advocacy and intervention.
The Care Management Team is composed entirely of licensed professionals (nurses and social workers) who have
in-depth experience in geriatric and long-term care issues and understand the health care system, its complexities,
resources and services.

Pete Sisson is a National Board Certified Elder Law Attorney (www.nelf.org) and a VA Accredited Attorney. Since
1993, The Elder Law Firm has helped thousands of Idaho seniors and their families avoid the financial ruin that is
caused by long-term care costs.

Sisson & Sisson, The Elder Law Firm, PLLC The Care Management Team, LLC

Life Care Planning « Medicaid & Estate Planning Protecting Your Quality of Care and Quality of Life
2402 W. Jefferson St., Boise, ID 83702 2402 W. Jefferson St., Boise, ID 83702
Tel: (208) 387-0729 Tel: (208) 344-3993

www.ldahoElderLaw.com www.TheCareManagers.com
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The best way to help your client may be a
referral to an attorney who has a track
record of success in severe personal
injury and workers’ compensation cases.

(208) 345-1000

_g— -

LAW OFFICES
Workers’ Compensation ¢ Personal Injury - Employment Law

Breck Seiniger has ' Licensed in

been selected for E ) BRECK SEINIGER Idaho

“The Best Lawyers Y . . Oregon
in America” | www.SeinigerLaw.com Washington
“Mountain States

SuperLawyers” wbs@SeinigerLaw.com

942 W. Myrtle St. e Boise, Idaho 83702




