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Does your client have a real estate need?
When it comes to leasing, re-leasing, or buying 
commercial space, it’s not just about the cost per 
square foot. Functionality, location, operational 
costs, floor plate efficiency, physical plant HVAC, 
triple net fees and current vacancy rates all effect 
the equation. How do you help your client make the 
best possible deal?

Put our market expertise and real estate 
knowledge to work on your client’s team.
We’ll help you keep the client informed and 
comfortable in their knowledge of what’s 
available in today’s commercial real estate market. 

Whether it’s evaluating space, considering fully 
loaded operational costs, or contemplating growth 
options, Tenant Realty Advisors can help ensure 
you’re protecting the best interests of your client. 

Tenant Realty Advisors is the only commercial real 
estate firm in the greater Boise area that works 
exclusively for tenants and buyers, so we have no 
conflict of interest issues resulting from representing 
the other side of the negotiation table. Our fees are 
contractually paid by the landlord or seller, so there’s 
no cost to you or your client. Protect the best 
interests of your client by consulting an experienced,   
independent, and unbiased commercial real estate 
broker. Call Bill Beck today at (208) 333-7050. 

Protect the best interests of your client.

William R. Beck SIOR, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com
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Earning trust and confidence 
for over 100 years.
Managing and guiding your clients’ complex financial planning means putting your 
reputation on the line.

When it’s time for you to recommend a corporate trustee, you can be assured that Washington Trust’s 
Wealth Management and Advisory Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting the legal counsel you provide your 
clients. Our a full-range of trust services are complemented by our technical expertise, sensitivity, 
confidentiality, and a well-earned reputation for personalized and unbiased portfolio management.

Learn more about our expert fiduciary services at: watrust.com/LegalFAQ

BOISE 208.345.3343 | COEUR D’ALENE 208.667.7993 | SPOKANE 509.353.3898
SEATTLE 206.667.8989 | BELLEVUE 425.709.5500 | PORTLAND 503.778.7077
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Care Management, Coordination,  and Advocacy

For five years, The Elder Law Firm employed a health care professional to help its senior clients and their families 
coordinate care issues.  In 2010, Pete Sisson formed The Care Management Team to more comprehensively address all 
the health care issues faced by seniors with chronic illness – issues that need ongoing advocacy and intervention. The 
Care Management Team is composed entirely of licensed professionals (nurses and social workers) who have in-depth 
experience in geriatric and long-term care issues and understand the health care system, its complexities, resources 
and services. 
Pete Sisson is a National Board Certified Elder Law Attorney (www.nelf.org) and a VA Accredited Attorney.  Since 
1993, The Elder Law Firm has helped thousands of Idaho seniors and their families avoid the financial ruin that is 
caused by long-term care costs.

Families Struggling with 
Alzheimer’s, Dementia and  

Other Chronic Health Care Issues 
Need Expert Assistance

Asset Protection/Benefits Planning

Comprehensive Legal and Financial Planning  
For Seniors and Disabled Persons:

Asset protection ¾ :  Protection of the home, other real 
property and life savings for spouse and children.

Estate planning ¾ :  Elder law focused documents to 
protect senior clients facing long-term care costs.

Medicaid and Veteran’s benefit planning:  ¾
Comprehensive planning to help pay for expensive 
nursing home and other long-term care costs.

Family empowerment in times of great need ¾ :  The 
power to be informed and to achieve all the benefits 
they are entitled to, while protecting assets, loved ones 
and independence.

Comprehensive Care Management Services  
For Persons With Chronic Health Care Concerns:

A team of nurses and social workers ¾  assisting 
disabled and older people and their families find ways 
to gain the greatest degree of independence, safety and 
comfort.

On-site needs assessments ¾  and development of care 
plan and recommendations. Advocacy and coordination 
with health care providers, insurers, Medicare and 
Medicaid. Crisis intervention, management and follow 
through, with status reports to loved ones. 

Assistance with transitions ¾  to identify in-home care 
resources, appropriate assisted living facilities or 
nursing homes and facilitating the transition. Ongoing 
monitoring of care thereafter.

Peace of mind ¾  for the entire family.

Sisson & Sisson, The Elder Law Firm, PLLC
Life Care Planning l Medicaid & Estate Planning

2402 W. Jefferson St., Boise, ID  83702 
Tel: (208) 387-0729

www.IdahoElderLaw.com 

The Care Management Team, LLC
Protecting Your Quality of Care and  Quality of  Life

2402 W. Jefferson St., Boise, ID 83702
Tel: (208) 344-3993 

www.TheCareManagers.com

The Care Management Team, LLC
Protecting Your Quality of Care and  Quality of  Life

Sisson & Sisson, The Elder Law Firm, PLLC
Life Care Planning l Medicaid & Estate Planning
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On the Cover
The cover photograph was taken by Boise attorney 
and photographer Lisa Shultz, whose work is fea-
tured at www.bouncelightphoto.com. Pictured is Fa-
touma Z., an artisan from Guinea-Bissau in Western 
Africa, as she displays her works at the Capital City 
Market in Boise. Refugee families settling in Idaho 
have struggled to make a fresh start due to the poor 
economy and lack of jobs. Traditional crafts and 
garden produce help some refugee families to make 
ends meet.   

Section Sponsor 
This issue of The Advocate is sponsored by the Family 
Law Section

Cover art sought
Bar members are encouraged to send their digital pho-
tos to Dan Black at dblack@isb.idaho.gov.  

Editors
Special thanks to the October editorial team: Jennifer 
Schindele, Brent Wilson, T. Hethe Clark.

Letters to the Editor
The Advocate welcomes letters to the editor or article 
submissions on topics important to the Bar. Send your 
ideas to Dan Black at dblack@isb.idaho.gov.

Using Quotations Marks Correctly
Tenielle Fordyce-Ruff

Advocates In Action:  
Bittersweet Conclusion in Iraq
Stephen A. Stokes

Criminal Jurisdiction in Indian Country;  
Complicated by Design, but Not Lawless  
Douglas P. Payne

Idaho State Bar Practice Sections  
Invite Participation

It Takes Money to Make Change:  
Why IOLTA Revenue Matters 
Carey Shoufler
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Court Reporting
Trial Presentation

Legal Videography
Vidoeconferencing

Language Interpreters
Copying and Scanning
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Healthcare costs are a 
growing concern.

Does your firm have the 
benefit plan you need?

For more information call: 1 (800) FOR-ALPS

www.IdahoLawyerBenefit.com

ALPS, in partnership with the 
Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are 
entitled to apply for participation in a self-funded 
group health plan tailored to meet the specific 
needs of lawyers and law firm employees.  
Members will benefit from: 
 
  • Quality Coverage
  • Competitive Rates
  • Superior Customer Service
  • A Voice in Plan Design and Management
  • Long-Term Stabilization of Health Benefit Costs

The Plan is not insurance and does not participate in the state guaranty association.
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October
October 6
Current Issues in Immigration
Co-Sponsored by the Business and Corporate Law Section  
and the International Law Section
1:00 – 3:00 p.m. (PDT)
Holiday Inn and Suites, Hayden
2.0 CLE credits

October 14
The New and Improved Family Law Handbook &  
Representing Children in Child Protection Cases  
Sponsored by the Family Law Section 
9:00 a.m. – 4:30 p.m. (MDT)
Owyhee Plaza, Boise
6.25 CLE credits– RAC

October 17
Idaho Foreclosure Act
Sponsored by Idaho Law Foundation
12:30 – 1:15 p.m. (MDT)
Telephonic Conferencing
.75 CLE credits – RAC 

October 19
CLE Idaho: Replay and Lunch
Sponsored by the Idaho Law Foundation
11:15 a.m. – 1:30 p.m. (Local time)
2.0 CLE credits

Boise – The Law Center
Grangeville – Super 8 Motel
Mountain Home – Mountain Home City Hall
Preston – Franklin County Courthouse 
Silver Valley – Shoshone Medical Center (Smelterville)

Live Seminars
Throughout the year, live seminars on a vari-
ety of legal topics are sponsored by the Idaho 
State Bar Practice Sections and by the Continu-
ing Legal Education program of the Idaho Law 
Foundation.  The seminars range from one hour 
to multi-day events.   Upcoming seminar infor-
mation and registration forms are posted on the 
ISB website at: isb.idaho.gov. To register for an 
upcoming CLE contact Dayna Ferrero at (208) 
334-4500 or dferrero@isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on demand 
through our online CLE program.  You can view 
these seminars at your convenience.  To check 
out the catalog or sign up for a program go to 
http://www.legalspan.com/isb/catalog.asp.

Webcast Seminars
Many of our one-to three-hour seminars are also 
available to view as a live webcast.  Pre-registra-
tion is required.  These seminars can be viewed 
from your computer and the option to email in 
your questions during the program is available.  
Watch the ISB website and other announcements 
for upcoming webcast seminars. To learn more 
contact Beth Conner Harasimowicz at (208) 
334-4500 or bconner@isb.idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available for rent 
in DVD, VCR and audio CD formats.  To visit 
a listing of the programs available for rent, go 
to isb.idaho.gov, or contact Beth Conner Ha-
rasimowicz at (208) 334-4500 or bconner@isb.
idaho.gov.

Upcoming CLEs

Attend a CLE that keeps you on the cutting edge

October (cont’d)
October 21
The New and Improved Family Law Handbook &  
Representing Children in Child Protection Cases   
Sponsored by the Family Law Section 
9:00 a.m. – 4:30 p.m. (MDT)
Hilton Garden Inn, Idaho Falls 
6.25 CLE credits– RAC

October 24
Idaho Rule of Professional Conduct 3.5 and Ex-Parte  
Communication
Sponsored by Idaho Law Foundation
12:30 – 1:15 p.m. (MDT)
Telephonic Conferencing  
.75 CLE credits of which 0.75 is ethics (RAC)

October 28
The New and Improved Family Law Handbook &  
Representing Children in Child Protection Cases
Sponsored by Family Law Section
9:00 a.m. – 4:30 p.m. (PDT) 
Hampton Inn and Suite, Coeur d’Alene
6.25 CLE credits (RAC)

November 
November 8 
Ethical Perspectives from Justice Daniel T. Eismann 
Sponsored by the Professionalism and Ethics Section
8:30 – 9:30 a.m. (MDT)
The Law Center, Boise
Statewide Webcast
1.0 CLE Ethics Credit

Dates and times are subject to change. The ISB website contains current information on CLEs. 
 If you don’t have access to the Internet please call (208) 334-4500 for current information.

*RAC—These programs are approved for Reciprocal Admission Credit  
pursuant to Idaho Bar Commissions Rule 204A(e)
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President’s Message

What Can i do? and does it Make a differenCe?
Reed W. Larsen
President, Idaho State Bar  
Board of Commissioners

  

Will six or seven weekends 
change the outcome of a 
legal career? I think the 

answer is YES.

In our quest for mentoring, the ques-
tion is asked, “What can I do?” There are 
a lot of opportunities currently available. 
Two programs that are currently being 
used are the University of Idaho’s Profes-
sionalism and Mentoring Program for first 
year law students and the Idaho Academy 
of Leadership for Lawyers (IALL).

The Professionalism and Mentor-
ing program has 
been going on 
for some years. 
I got involved in 
the fall of 2009. 
It is a great expe-
rience. The sight 
of fresh and eager 
first-year law stu-
dents renews and 
reinvigorates my 
commitment to 
be a lawyer. We 
as mentors and 
professionals are there to teach and give 
guidance to new students, but in my three 
years of participation, I feel that I have 
been the biggest beneficiary. I remem-
ber why I went to law school and what 
I wanted to do to change the world. For 
that experience I have to say “Thank You” 
to Dean Burnett and Julia Crossland who 
have been the principal moving forces for 
the program. It is fun. I have met some re-
ally bright young students. My first-year 
class will graduate this spring and will 
be lawyers next fall. I got to play some 
small role in their education. That is pretty 
neat. 

The Idaho Academy of Leadership for 
Lawyers is sponsored through the Bar and 
President Ferguson gave a great overview 
of the program in one of her Advocate ar-
ticles. She deserves a lot of credit for the 
idea and its implementation. The first class 
of lawyers is set to start in October. I hope 
they are as excited about the program as 
we are in the Bar. I think the skills learned 
in this program will mold future bar lead-
ers and community leaders for our state.

So does a day here in training or a few 
hours rubbing shoulders make a differ-
ence? Does it really matter? Does spend-

ing time with young law students change 
the world? Will six or seven weekends 
change the outcome of a legal career? I 
think the answer is YES.

My little story for proof starts in the 
early 1970s. I received my Eagle Scout 
award. The council for Magic Valley ar-
ranged a special awards banquet for all 
Eagle recipients. The guests of honor 
were Jack Simplot and Governor Andrus. 
I was sixteen years old and thought it was 
a huge honor to meet the governor of the 
state of Idaho. There was a reception line 
and everyone got to go through and shake 
hands with Mr. Simplot and the governor. 
In squeaky 16 year-old voice I told the 
governor that my name was Reed Larsen.  
The governor shook my hand said some 
nice things about being an Eagle Scout 
and moved me through the line. It was 
memorable, but it gets better.

I met Governor Andrus again while in 
Boise as an attorney. It was a nice and cor-
dial meeting, but nothing I thought would 
be memorable. I told him I was an attorney 
in Pocatello. But somehow governor An-
drus remembered my name from an Eagle 
Scout banquet. I was really impressed.  

In the mid 1990s I took my teenage 
son to the NCAA playoffs in Boise. We 
went into the stadium to watch four hours 
of basketball. As luck would have it, our 
tickets happened to be right next to Gov-
ernor Andrus. I greeted him and amaz-
ingly he again remembered my name. We 
had a wonderful conversation.  At the first 
break my son and I went out for some-
thing to eat and all he could say to me is 
how would a governor and former secre-
tary of the interior know who the heck I 
was? My son was really impressed on two 
levels. Firstly, that he got to meet Gover-
nor Andrus and secondly that somehow 
Governor Andrus knew who we were. I 
myself was amazed. I still am amazed. I 
don’t know if Governor Andrus has such a 
prefect memory to recall names or if there 
was some other way that he was able to 
pick up information on a casual basis to 
remember names. But he was good. I only 
wish that I had that skill. 

So, how does it make a difference? 
Each contact for large or small can have 
an effect for good and last well beyond the 
years. A person can be inspiring by their 

words and actions. I wasn’t a better father 
or lawyer for taking my son to a basket-
ball game, but my stature in my son’s 
eyes was elevated, because someone else, 
who happened to be a prominent leader, 
showed some basic skills of a good men-
tor. Be kind. Give of yourself. Build up 
those around you, rather than building up 
just yourself.

I don’t know if any of the first year law 
students who have gone through the pro-
fessionalism and mentoring program will 
remember any of the values or ideas we 
discussed, but their law education began 
with values and ideas. Maybe someday 
they will reach back in their memories 
and make some small decisions for the 
good and will avoid mistakes that others 
have made.

I am convinced that it makes a differ-
ence. We make a difference. But we have 
to get involved to do it. Maybe that is why 
Nike’s motto is so successful.  “Just Do 
it.”
About the Author

Reed W. Larsen is a founding part-
ner at Cooper & Larsen in Pocatello. His 
practice includes auto accident cases, re-
petitive trauma injuries in the workplace, 
Federal Employer Liability Act (FELA) 
litigation, railroad crossing cases, per-
sonal injury insurance defense, agricul-
tural litigation and Indian law. 

He is a 1985 graduate from the Uni-
versity of Idaho College of Law. He has 
served as a Commissioner for the Sixth 
and Seventh Judicial Districts since 2009 
and is currently serving a year term as 
President of the Idaho State Bar Board of 
Commissioners. Reed is married to Linda 
M. Larsen and together they have three 
children.

Reed W. Larsen
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DISCIPLINE

MITCHELL R. BARKER
(Withheld Suspension/Probation)
On September 15, 2011, the Idaho Su-

preme Court issued a Disciplinary Order 
suspending Boise attorney Mitchell R. 
Barker for a period of 60 days, with the 
entire 60 days withheld, and placing him 
on disciplinary probation.  The Idaho Su-
preme Court’s Order followed a stipulated 
resolution of an Idaho State Bar reciprocal 
disciplinary proceeding.

Mr. Barker was previously and is cur-
rently admitted to practice law in Oregon 
and Idaho.  Effective November 3, 2010, 
the Oregon Disciplinary Board approved 
a stipulation for discipline suspending 
Mr. Barker in Oregon for 60 days.  Mr. 
Barker’s violation arose from his repre-
sentation of a client in a traffic infraction 
case in Oregon during a period of time 
when he was administratively suspended 
in Oregon because of deficiencies with his 
MCLE requirements.  The Oregon disci-
plinary case also involved an admission 
that Mr. Barker provided an incomplete 
description of the scope of his representa-
tion of that client.  The client was a client 
of another Idaho lawyer and Mr. Barker 
originally represented that he was only 
tangentially involved with that client, but 
since he had appeared in the case and had 
negotiated a resolution with the district 
attorney, Oregon disciplinary counsel did 
not believe Mr. Barker was totally forth-
coming about his initial description of the 
scope of his representation.  

In this disciplinary case, Mr. Barker ar-
gued that since Oregon did not fully con-
sider his medical disabilities as mitigating 
factors in the Oregon case, an identical 
sanction in Idaho was not appropriate.  
Mr. Barker supplied Bar Counsel with 
medical information that was not sup-
plied in the Oregon proceeding.  The par-
ties concluded that a departure from the 
identical Oregon sanction was appropriate 
since Bar Counsel’s primary concern was 
to assure that Mr. Barker remains compli-
ant with his medication and physician’s 
regimen while practicing law in Idaho.  

The Idaho Supreme Court’s Order im-
posed a 60 day suspension, with the entire  
60 days withheld and placed Mr. Barker 
on a two year period of probation, upon 
terms and conditions, including condi-
tions that he shall remain under his phy-
sician’s care; his physician shall provide 
reports to Bar Counsel every four months 
regarding Mr. Barker’s circumstances; 
that Mr. Barker shall fully comply with 
any treatment regimen prescribed by his 
physician, including, but not limited to, 

compliance with any prescribed medica-
tions; and if Mr. Barker admits or is found 
to have violated any of the Idaho Rules 
of Professional Conduct for which a pub-
lic sanction is imposed for any conduct 
during his period of probation, the entire 
withheld suspension shall be imposed.  

The withheld suspension and proba-
tion do not limit Mr. Barker’s eligibility 
to practice law.  

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, Idaho 83701, (208) 
334-4500.

RUSTY B. HANSEN
(Suspension)

On September 14, 2011, the Idaho Su-
preme Court issued a Disciplinary Order 
suspending Pocatello attorney, Rusty B. 
Hansen, from the practice of law for a pe-
riod of two years, with 15 months of that 
suspension withheld and placing him on 
probation following any reinstatement.  

The Idaho Supreme Court found that 
Mr. Hansen committed a violation of 
I.R.P.C. 1.7(a)(2) [Conflict of interest 
based on a lawyer’s personal interests], 
and two violations of I.R.P.C. 1.16(a) 
[Failure to withdraw when physical or 
mental condition materially impairs law-
yer’s ability to represent clients], 8.4(b) 
[Commission of a criminal act that reflects 
adversely on lawyer’s honesty, trustwor-
thiness or fitness as a lawyer], and 8.4(d) 
[Conduct prejudicial to the administration 
of justice].  The Idaho Supreme Court’s 
Disciplinary Order followed a stipulated 
resolution of an Idaho State Bar discipline 
case in which Mr. Hansen admitted that he 
violated those Idaho Rules of Professional 
Conduct.

Mr. Hansen’s misconduct related to 
two client matters and the commission of 
a criminal act.  Mr. Hansen failed to ap-
pear in court proceedings on behalf of two 
of his criminal clients, without explana-
tion or excuse.  In both of those cases, Mr. 
Hansen was charged with contempt.  In 
one case, Mr. Hansen appeared at the trial 
on his contempt charge, apologized to the 
court and pled guilty.  He was ordered 
to meet with another attorney to discuss 
appropriate calendaring methods.  In the 
other contempt case, Mr. Hansen appeared 
for the show cause hearing, informed the 
judge that he had completed a six-month 
inpatient substance abuse rehabilitation 
program and the contempt charge was 
withdrawn.  In each of those client mat-
ters, Mr. Hansen also failed to withdraw 
from representation when his physical or 

mental condition materially impaired his 
ability to represent his clients.  

In one client matter, Mr. Hansen ad-
mitted that he used methamphetamine 
with a client and had a sexual relationship 
with that client, although the sexual rela-
tionship preceded his representation.  Mr. 
Hansen admitted that he had an imper-
missible conflict of interest because the 
representation of his client was materially 
limited by his personal interests.  This 
conduct occurred before he completed his 
rehabilitation program.  

Mr. Hansen also admitted that he 
committed a criminal act that reflected ad-
versely on his fitness as a lawyer in other 
respects.  Mr. Hansen was arrested and 
charged with misdemeanor exhibition of 
a deadly weapon and the disturbing the 
peace.  Mr. Hansen pled not guilty to both 
charges approximately three days before 
entering the rehabilitation program.  Mr. 
Hansen pled guilty to misdemeanor dis-
turbing the peace and the weapon charge 
was dismissed.  Mr. Hansen acknowledged 
that he had been abusing substances at the 
time of his arrest.  The Disciplinary Order 
requires Mr. Hansen to demonstrate that, 
medically and psychologically, he will 
be able to resume the practice of law in 
a fashion that will not be detrimental to 
the integrity of the Bar, to the administra-
tion of justice or against the public inter-
est before he can be reinstated following 
his suspension.  

The Disciplinary Order provides that 
9 months of the suspension will be served 
and 15 months will be withheld.  Mr. 
Hansen will serve a three-year probation 
following any reinstatement, subject to 
conditions of probation specified in the 
Order.  Those conditions include that Mr. 
Hansen will serve the additional 15 month 
suspension if he admits or is found to 
have violated any of the Idaho Rules of 
Professional Conduct for which a public 
sanction is imposed for any conduct dur-
ing Mr. Hansen’s period of probation;  Mr. 
Hansen must remain under his physician’s 
care; comply with any treatment regimen 
prescribed by his physician; participate 
in, at his own expense, and comply with 
a substance abuse monitoring program; 
practice under a supervising attorney; and 
provide monthly reports to Bar Counsel 
attesting that he is representing his clients 
consistent with his responsibilities under 
the Idaho Rules of Professional Conduct.  

 Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, Idaho 83701, (208) 
334-4500.
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DISCIPLINE

NOTICE TO TOM HALE OF 
CLIENT ASSISTANCE FUND 

CLAIM
Pursuant to Idaho Bar Commission 

Rule 614(a), the Idaho State Bar hereby 
gives notice to Tom Hale that a Client 
Assistance Fund claim has been filed 
against him by former client, Tayla 
Duchscher, in the amount of $500.  Please 
be advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of The 
Advocate.

NOTICE TO TOM HALE OF 
CLIENT ASSISTANCE FUND 

CLAIM
Pursuant to Idaho Bar Commission 

Rule 614(a), the Idaho State Bar hereby 
gives notice to Tom Hale that a Client 
Assistance Fund claim has been filed 
against him by former client, Cynthia 
Martin, in the amount of $800.  Please 
be advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of The 
Advocate.

NOTICE TO MARK McHUGH 
OF CLIENT ASSISTANCE 

FUND CLAIM
Pursuant to Idaho Bar Commission 

Rule 614(a), the Idaho State Bar hereby 
gives notice to Mark McHugh that a 
Client Assistance Fund claim has been 
filed against him by former client, Brenda 
Tesch, in the amount of $1,300.  Please 
be advised that service of this claim is 
deemed complete fourteen (14) days 
after the publication of this issue of The 
Advocate.

877 Main Street • Suite 1000
Boise, ID 83702

Phone: 208.388.4836
Fax: 208.342.3829
mclark@hawleytroxell.com www.hawleytroxell.com

Mr. Clark serves as a private hearing officer, federal court discovery master, neutral 
arbitrator and mediator. He has successfully conducted more than 500 mediations.  
He received the designation of Certified Professional Mediator from the Idaho  
Mediation Association in 1995. Mr. Clark is a fellow of the American College of  
Civil Trial Mediators. He is a member of the National Rosters of Commercial  
Arbitrators and Mediators and the Employment Arbitrators and Mediators of the  
American Arbitration Association and the National Panel of Arbitrators and  
Mediators for the National Arbitration Forum. Mr. Clark is also on the roster of 
mediators for the United Sates District Court of Idaho and all the Idaho State Courts.

Mr. Clark served as an Adjunct Instructor of Negotiation and Settlement  
Advocacy at The Straus Institute For Dispute Resolution, Pepperdine University 
School of Law in 2000. He has served as an Adjunct Instructor at the University of 
Idaho College of Law on Trial Advocacy Skills, Negotiation Skills, and Mediation 
Advocacy Skills. He has lectured on evidence law at the Magistrate Judges Institute, 
and the District Judges Institute annually since 1992. 

•Arbitration   
•Mediation
•Discovery Master 
•Hearing Officer
•Facilitation
•Education Seminars
•Small Lawsuit Resolution Act

ALTERNATIVE DISPUTE RESOLUTION 
Merlyn W. Clark

Is It Your MCLE Reporting Year?
No one likes last minute scrambling for MCLE credits.  If your MCLE reporting period ends on De-
cember 31, 2011 and you need more credits, visit the Idaho State Bar website 
at isb.idaho.gov for lists of upcoming live courses, approved online courses 
and audio/video rental programs.  Do not wait until November or December 
to get the credits you need.  Start working on it now.  If you have questions 
about MCLE compliance, contact the MCLE Department at (208) 334-4500 
or jhunt@isb.idaho.gov.
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Your firm ... &Associates. 
Email: joshuasmith@and-associates.net
Telephone: (208) 821-1725
Website: www.and-associates.net

Delegate
... as you would delegate to an 
associate within your firm. 

Types of projects:
•  Trial motions and briefs
•  Appellate briefs
•  Memoranda of law
•  Pleadings
•  Jury instructions

Joshua L. Smith (ISB #7823)

Linked-In Profile:  
“Joshua Lange Smith”

KEEPING UP WITH CASE LAW? 
�  Case summaries every other week to your Inbox or mailbox 
�  Complete opinions and online research tools 
�  Timely, affordable, reliable, authorized advance reports 

        ISCR/ICAR – Idaho Supreme Court Report / 
               Idaho Court of Appeals Report 

        IBCR – Idaho Bankruptcy Court Report 

   GOLLER PUBLISHING CORPORATION 
208-336-4715 

                         info@gollerpublishing.com
                         www.gollerpublishing.com

MuLTI-FACETED
 ExPERIENCE: 

IMPARTIAL AND INSIGHTFuL 
DISPuTE RESOLuTION

Larry C. Hunter 
Mediation, Arbitration, Evaluations, 

Administrative Hearings 
(208) 345-2000 

lch@moffatt.com
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NEWS BRIEFS

ABA President warns against 
neglecting the courts

President of the American Bar Asso-
ciation Wm. T. (Bill) Robinson III visited 
with lawyers, state leaders and law stu-
dents over two full days of events spon-
sored by The University of Idaho College 
of Law last month. Mr. Robinson repre-
sents 400,000 lawyers on the national 
stage and made a clarion call to support 
the rule of law, especially by avoiding 
deep cuts into the court system during dif-
ficult economic times. 

“The public needs to be awakened,” 
he said between speaking events in Boise. 
“I’m willing to debate anybody anywhere 
about this.”

He warned that state legislatures’ bud-
get cuts have hampered the courts’ ability 
to function. He noted several examples of 
mass layoffs, judges resigning and court-
room closures across the country. At stake, 
he said, is the very 
foundation of our de-
mocracy - a balance 
of power between 
the three branches of 
government.

“Civics has not 
been taught for two 
generations,” he 
warned, and Idaho 
spends only 1.1 per-
cent of its budget on 

its courts, which is lower than in many 
states. The ABA has established a non-
partisan task force to address the court 
funding issue. At issue, he said, “is the 
very stability of society. We need to stand 
up for our courts.”

While in Idaho, Mr. Robinson par-
ticipated in workshops with law students 
and delivered the keynote address to the 
Bellwood Lecture in Moscow. The next 
day in Boise, he participated in the “220th 
Celebration of the Bill of Rights,” and de-
livered its keynote lecture. He also made 
time to meet with Idaho State Bar leaders 
and prominent members of the legal com-
munity.

UI School of Law Dean Don Burnett 
played a key role in Mr. Robinson’s ap-
pearance. While he was dean of the Louis 
D. Brandeis School of Law in Louisville, 
KY, Dean Burnett attended a guest lecture 
by Mr. Robinson. They also knew each 
other through the Kentucky Bar Associa-
tion and its charitable 
foundation. Dean 
Burnett later learned 
that as president of 
the ABA, Mr. Rob-
inson would promote 
an improved appreci-
ation for the judiciary 
and so he proposed 
Robinson for the lec-
ture to the Bellwood 
Lecture Committee, 

consisting of the Idaho State Bar presi-
dent, the Chief Justice of the Supreme 
Court, which they accepted. 

Lawyers take on hunger,  
literally

The Young Lawyers Section has ad-
opted a novel and personal way to combat 
hunger in this fall’s “Attorneys Against 
Hunger” campaign. What is being called 
“an exercise in empathy” the participating 
lawyers will live on $4.30 of nourishment 
per day. This is the total amount that an 
average Idahoan receiving food stamps 
survives on. From Oct. 1 – 7, participating 
lawyers will explain their austerity and 
challenge friends and colleagues to make 
a pledge to the Idaho Foodbank. Food-
banks across the state have seen a sharp 
rise in those needing basic foodstuffs to 
survive.

“Attorneys Against Hunger” will also 
include opportunities for sponsorship, 
which include prominent placement of 
logos on the website www.idahoyoung-
lawyers.org, and other places. To add fun, 
the law firm and ISB practice Section with 
the highest numbers of challenge partici-
pants and pledge contributors will receive 
special recognition, including mention in 
The Advocate. Finally, the District Bar 
Association with the highest proportional 
participation and pledging will receive 
similar recognition.

Wm. T. (Bill) 
Robinson III Donald L. Burnett. Jr.

Mediation/Arbitration

John C. Lynn
36 years experience

Boise, Idaho                     Phone: (208) 860-5258

Email: johnlynn@fi berpipe.net

W E  A R E  C U R R E N T L Y  P U R S U I N G  C L A I M S  F O R  
P E R S O N S  I N J U R E D  B Y  T H E  A B O V E  D A N G E R O U S  
D R U G S .  W E  A P P R E C I A T E  Y O U R  R E F E R R A L S  O R  

A S S O C I A T I O N .

J A M E S ,  V E R N O N  &  W E E K S ,  P . A .

1 6 2 6  L I N C O L N  W A Y ,  C O E U R  D ’ A L E N E ,  I D  8 3 8 1 4

H E L P I N G  P E O P L E  S O L V E  P R O B L E M S ®

A T T O R N E Y S  L I C E N S E D  I N  I D A H O ,  W A S H I N G T O N  &  
M O N T A N A

P H O N E :  ( 8 8 8 )  6 6 7 - 0 6 8 3

W W W . I N L A N D N O R T H W E S T A T T O R N E Y S F O R J U S T I C E . C O M

CHANTIX
YAZ/YASMIN/OCELLA

Online MCLE Courses
Are MCLE courses scarce in your area?  Idaho approved online courses are a great alter-
native.  Visit the Idaho State Bar website at isb.idaho.gov to get a list of our preapproved 
online MCLE courses.  These courses are always available and are an easy way to get the 
extra credit you need.  Please remember online recorded courses are always considered 
self-study and the self-study credit limit is 15 per reporting period.  Contact the MCLE De-
partment at (208) 334-4500 or jhunt@isb.idaho.gov if you have any questions about MCLE 
compliance.
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exeCutive direCtor’s rePort

aCCess to Civil JustiCe - Pro Bono aWard reCiPients

Diane K. Minnich
Executive Director, Idaho State Bar   

These individuals are only a few of the many bar  
members who give of their time and resources to provide 

legal services to those who cannot afford it.  

Mr. and Mrs. Jones called the Idaho 
Volunteer Lawyers Program (IVLP) seek-
ing custody of their grandchildren because 
their daughter was incarcerated due to a 
drug related conviction.  Kim contacted 
IVLP seeking a divorce from her abusive 
husband.  John calls requesting help with 
custody of his children due to the inabil-
ity of their mother to care for the children.  
Multiple calls similar to these are received 
every day by Idaho Legal Aid Services 
(ILAS) and Idaho Volunteer Lawyers Pro-
gram (IVLP).  Many of the callers receive 
help from the programs; many do not due 
to staff and funding limitations.

The economic problems faced by our 
country have an impact on all of us, but 
low-income families and individuals sim-
ilar to the examples above, are especially 
hard hit when the economy falters.  The 
demand for civil legal services continues 
to increase while the funding sources to 
provide services continue to decrease.   

Every year, the Bar presents awards to 
lawyers that have 
provided extraor-
dinary pro bono 
service.  These in-
dividuals are only 
a few of the many 
bar members who 
give of their time 
and resources to 
provide legal ser-
vices to those who 
cannot afford it.  

The following 
lawyers will be 
honored at this year’s resolution meetings 
for their pro bono service. 

First Judicial District 
Stephen T. Snedden 
Berg & McLaughlin, Chtd., Sandpoint

Stephen T. Sneddon was selected for 
his work on a contested custody case for 
a young mother who was a victim of do-
mestic violence and was trying to protect 
her 3-year old child from a drug-addicted 
father. After performing 69 hours of pro 
bono service, he was able to obtain sole 

legal and physi-
cal custody for the 
mother. 

In addition to 
serving as a city 
Councilman in 
Sandpoint, his vol-
unteer work also 
involves serving as 
legal counsel for the 
Pend d’ Oreille Bay 
Trail Project and 
as counsel for the Bonner Community 
Housing Agency. 

He explained his motivation for doing 
pro-bono service: 

“Pro bono service makes me happy. I 
am grateful for my education, health, fam-
ily and community. This is one of the ways 
that I can express my gratitude and serve 
others. I enjoy being involved in projects 
that aim to improve a community, whether 
it is through art, conservation, business or 
otherwise. Pro bono service helps me find 
new interests and develop relationships 
within those areas.”

Second Judicial District
Chip Giles
Moscow

Chip Giles has done extensive pro 
bono work with the Idaho Volunteer Law-
yers Program, the Idaho Community Ac-
tion Network and University of Idaho 
pro bono clinic. He plans to begin work 
this fall at Telquist, Ziobro, McMillen, in 
Richland, Washington.  “I look forward to 
taking pro bono cases to the extent my su-
pervisors allow,” he said. 

Chip Giles has been involved with 
Citizenship Week and Citizenship Day 
programs, and was the University of Ida-

ho alternative spring 
break pro bono pro-
gram coordinator. He 
has done pro bono 
work at the Gem 
County Prosecutor’s 
Office and helped 
create the Ada Coun-
ty landlord-tenant 
eviction informa-
tional video. He also 
has done pro bono 
work with the EcoHawk Law Office, and 
for the Sho-Ban Tribe.  

“As a law student, and a young law-
yer you have no experience, and it is dif-
ficult to find opportunities to get experi-
ence. Volunteering throughout law school 
gave me the opportunity to work on real 
issues, learn from experienced attorneys, 
and really help people. Doing pro bono 
work really reminded me why I went to 
law school, and I think that is why I vol-
unteered so much. As a law student and 
an attorney you have a lot of power to do 
good, and there is just such a need in our 
community. Times are tough and it is re-
ally true that those who need legal assis-
tance the most are not in a position to pay 
for it. To me, there is nothing more com-
pelling than fighting for what is right. As 
a lawyer you have a lot of power to fight 
for what is right, and I believe all lawyers 
should use that power to help their com-
munity.”

Third Judicial District
Danielle C. Scarlett 
Scarlett Law, PLLC, Nampa

Danielle Scarlett is no stranger to help-
ing out when needed. She referred a moth-
er of three young children to IVLP for 
screening before accepting the mother’s 

Diane K. Minnich

Stephen T. Snedden Chip Giles



The Advocate •  October 2011 15

  

Pro bono provides “an opportunity to really dig into cases, 
unconstrained by how much the client is willing to pay ...”

- Tim E. Murphy

case to answer a motion for modification 
from her abusive ex-husband.  The hus-
band had been mistreating the teen-aged 
children and was controlling and abusive 
toward the mother.  After extensive dis-
covery, court hearings and motions, Ms. 
Scarlett was able to settle the matter on the 
day of trial.  She donated 70 hours of pro 
bono legal services.  In a separate divorce 
and custody case, she agreed to work 
through IVLP and donated an additional 
59 hours of service to 
assist a woman fac-
ing a violent husband 
who was suffering 
from mental illness.  
And in a third di-
vorce case closed in 
2010 for a victim of 
domestic violence, 
Scarlett obtained a 
judgment against the 
abuser after putting 
in 35 volunteer hours.

She gave credit to her legal assis-
tant/paralegal Rachelle Smith, who also 
worked with her at Canyon County in 
the Juvenile Unit as well as at the City of 
Nampa.  “I certainly wouldn’t be receiv-
ing this award if it weren’t for all of her 
help.  She spent many hours working on 
my pro bono cases.”

Dannielle C. Scarlett serves on the 
pro bono committee for the Third District 
Bar Association and separately has volun-
teered to take some Idaho Legal Aid work. 
She explained how she has integrated pro 
bono to make her practice more meaning-
ful: 

“I was a prosecutor for five years at 
the Canyon County Prosecutors Office 
and for two years at the Nampa City Pros-
ecutors Office.  I saw many women who 
were in relationships with violent men.  
I saw many children who had witnessed 
such violence.  My heart went out to these 
women and their children as many wom-
en hadn’t worked outside the home and 
felt that they had no choice but to stay in 
their relationships.  At that point, there 
wasn’t anything I could do for them on the 
civil side of things as I was the prosecutor 
on the case.  Once I opened my own prac-
tice I was able to help women in similar 
situations take the first step to getting out 
of their relationships by offering reduced-
fee or pro bono divorce and/or custody as-
sistance.” 

Fourth Judicial District
Jeremy C. Chou 
Givens Pursley LLP, Boise

Jeremy C. Chou is a board member for 
the Kempthorne Institute for Public Pol-

icy and Philanthropy, 
board member and 
vice president of the 
Idaho Licensed Bev-
erage Association 
and pro bono counsel 
for the Twiga Foun-
dation. 

He accepts work 
from the Idaho Vol-
unteer Lawyers Pro-
gram, for which he 
was nominated.  In one such case, he 
donated 150 hours assisting a father ne-
gotiate a settlement that clearly protected 
the vulnerable children and allowed the 
father primary custody with appropri-
ate visitation to the mother. Even though 
Chou admitted it was a difficult case, he 
said:  “The harder the cases are the more 
rewarding they seem.”
Myron D. Gabbert, Jr.
Gabbert Law Office, 
McCall

Myron D. Gab-
bert, Jr., of McCall, 
was nominated for 
his pro bono service 
through the Idaho 
Volunteer Lawyers 
Program. In a divorce 
case, he contributed 
100 hours represent-
ing a mother of two 
young boys.  The husband was suffering 
from addictions and depression and act-
ing irresponsibly toward his family.  The 
family became destitute and was living on 
church welfare.  Both parents wanted to 
take the children to different states.  My-
ron guided the case through a home study/
custody evaluation, two rounds of me-
diation (with no agreement), pre-trial and 
trial.  His client was very grateful for the 
result he achieved.
Tim E. Murphy
Micron Technology, Inc., Boise

Tim E. Murphy donated about 100 
hours in a case through Idaho Volunteer 
Lawyers Program. His work limited a 
two-year-old child’s exposure to the abu-
sive father.  The father intimidated the 

mother to the point 
that she would not 
call the police and 
would not even report 
the violence to their 
counselor. Finally, 
when a fight erupted 
on a public street, in 
the mother’s car, by-
standers intervened 
and called the police. 

Tim said pro bono 
provides “an opportunity to really dig into 
cases, unconstrained by how much the 
client is willing to pay. Also, I’ve learned 
a tremendous amount about areas of the 
law that I would never be exposed to as a 
patent attorney.  From a personal perspec-
tive, it gives me great satisfaction to help 
someone out who would otherwise be left 
to navigate the legal system themselves, 
without any clear direction of even what 
all their options are. Public service gives 
me an opportunity to do those things that 
inspired me to go to law school in the first 
place: manage interesting cases and help 
out others.”

The federal court also commended 
Tim for pro bono work on a case in which 
he represented an inmate from the Poca-
tello Women’s Prison.  He was appointed 
in May 2009, filed a Second Amended 
Complaint in August 2009, and worked 
until the case was completed in January 
2011.  He negotiated a settlement with the 
prison officials without formal mediation 
(a rare occurrence).  He was praised by a 
federal court official for his diligent and 
successful work on the case and for not 
even billing all his legitimate expenses.  
His comment was he wasn’t doing that 
because “this was true pro bono.”  His do-
nation in this case was almost 150 hours.
Taylor L. Mossman
Mossman Law, Boise

Taylor L. Mossman received train-
ing from Catholic Charities of Idaho and 
IVLP to assist victims of crime and do-
mestic violence who are newcomers to the 
United States.  Then she very readily ac-
cepted a case for a young woman who had 
been sexually abused.  Taylor worked with 

Danielle C. Scarlett Jeremy C. Chou

Myron D. Gabbert

Tim E. Murphy
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Lynn helped develop a National Guard proposal  
to recruit, train and coordinate a statewide  

pro bono program supporting military members  
and their families during a major National  

Guard deployment.   

the client who coop-
erated with the police 
and the perpetrator 
was prosecuted.  The 
status case involved 
gathering extensive 
evidence regarding 
the crime and the cir-
cumstances of their 
lives in this country. 
Taylor was success-
ful in obtaining a U 
Visa for the young woman and her mother 
enabling them to stay legally in the United 
States.   

She donated approximately 65 hours 
in the case and called the case a very ful-
filling one.  The young woman is almost 
ready to graduate from high school and is 
looking forward to working and contribut-
ing to her host country.
Janis T. Dotson 
U.S. Courts, District of Idaho, Boise

Janis T. Dotson was nominated by 
Judge Candy Dale, 
Chief U.S. Magis-
trate Judge. She gave 
pro bono legal ser-
vices organizing and 
establishing the Kuna 
Club as part of the 
Boys and Girls Clubs 
of Ada County.  

Janis has donated 
a tireless number of 
hours by drafting 
articles of incorpora-
tion for the organization’s non-profit sta-
tus, attending organizing meetings, pre-
paring agendas, minutes, and conducting 
follow-up meetings.  She has drafted legal 
documents and organized public meetings 
to ensure compliance with city, county 
and state statutory requirements pertinent 
to the property upon which the Kuna fa-
cility will operate.  

Judge Dale said, “I also add a com-
ment about her exemplary professional 
career, which has been measured by her 
significant contributions to the federal 
court, and the advancement of the rule of 
law and the improvement of society as a 
whole.”

Janis spoke about a sense of duty to 
society:

“Giving time and money to good 
causes is one of the best ways for me to 
refine my character. When I feel grumbly 
about this project that seems to be going 
on forever, I try to remember C.S. Lewis’s 
comment that it isn’t really charity if it 
isn’t a personal sacrifice. “

“I do a fair amount of lobbying mem-
bers of the Bar to volunteer for our federal 
court pro bono panel, and wouldn’t think 

it fair to ask someone to do something that 
I am not willing to do myself.”

Fifth Judicial District
M. Lynn Dunlap 
Twin Falls

Lieutenant Colonel David Dahle nom-
inated M. Lynn Dunlap of Twin Falls for 
his pro bono efforts assisting members of 
the U.S. military.  Lynn developed a pro-
gram in his private 
practice that single-
handedly provided 
an extraordinary vol-
ume of pro bono legal 
services for deployed 
military members 
and their families.  
He has provided no 
cost legal services 
for over 200 clients, 
giving over 65 hours 
of pro bono service.

Lynn helped develop a National Guard 
proposal to recruit, train and coordinate a 
statewide pro bono program supporting 
military members and their families dur-
ing a major National Guard deployment.  
Approximately 150 Idaho attorneys were 
recruited and trained to handle legal prob-
lems.  As of March of this year, Lynn has 
referred at least 38 pro bono cases through 
this program.
Selim A. Star 
Star Law Office, PLLC, Hailey

Hailey attorney Selim Star repre-
sented the mother of a young man with 
paranoid schizophrenia and learning dis-
abilities who was 
uncooperative and 
often dangerous 
when he refused to 
take his medication.  
Selim spent 25 hours 
in the case establish-
ing guardianship.  
He also volunteers 
with local Domestic 
Violence Advocates, 
mentors other attor-

neys in volunteer work and regularly of-
fers low-cost legal services.

Sixth Judicial District
David E. Alexander 
Racine, Olson, Nye, Budge & Bailey, 
Chtd., Pocatello

David Alexander has considerable pro 
bono credentials. He represented a young 
mother in a case in which her child was 
taken away from her 
in a guardianship 
proceeding of which 
she received no no-
tice.  David spent 90 
hours on the com-
plicated case that in-
cluded terminating 
the guardianship and 
establishing a custo-
dy arrangement with 
the child’s father 
through contested 
proceedings.  

He also regularly represented CASA 
volunteers in Bannock County child pro-
tection cases and serves as a member of 
the Pro Bono Commission.

“Sometimes the kind of cases you take 
on pro bono are the ones that make you 
most proud of the work you do,” he said.

“I believe we are privileged to be 
members of the legal profession, and 
with that privilege comes a responsibility 
to help make sure that legal services are 
available to those that need it.”
David Gardner 
Moffatt, Thomas, Barrett, Rock & Fields, 
Chtd., Pocatello

David Gardner 
commented about his 
pro bono activities:

“I have actively 
taken cases for CASA 
for several years and 
enjoy working with 
them.  I have also ac-
cepted several fam-
ily law cases through 
IVLP and have had 

Taylor L. Mossman

Janis T. Dotson M. Lynn Dunlap David E. Alexander

David P. GardnerSelim A. Star
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2011 District Bar Association Resolution Meetings
District Date/Time City

First Nov. 9, Noon Coeur d’Alene
Second Nov. 9, 6 p.m. Lewiston
Third Nov. 14, 6 p.m. Nampa
Fourth Nov. 15, Noon Boise
Fifth Nov. 15, 6 p.m. Twin Falls
Sixth Nov. 16, Noon Pocatello

Seventh Nov. 17, Noon Idaho Falls

some great experiences working on those 
cases.  For me, pro bono work is very ful-
filling.  We are in a professional service 
profession, with a strong emphasis on the 
service. I consider myself to be in the pro-
fession of solving problems, and pro bono 
work allows me to help others in that re-
gard.  The personal satisfaction of help-
ing another person, solely for that purpose 
alone, is a great feeling.”

He gave credit to his mentors as ex-
amples of selfless and personal service: 

“I had the opportunity to clerk for 
Judge N. Randy Smith who is a living 
example of service.  His dedication to the 
law and helping others is without limits.  
I have also had great examples of service 
here in my firm.  I believe that pro bono 
service includes service to the legal pro-
fession as well.  These great individuals 
have been examples in helping me to rec-
ognize the importance of pro bono service 
in rounding out a complete legal career.”

Seventh Judicial District
Robert Lynn Harris 
Holden, Kidwell, Hahn & Crapo, PLLC, 
Idaho Falls

Robert L. Harris has been working 
with the Seventh District Court Appointed 
Special Advocate Program since 2005.  He 
was appointed to represent the volunteer 
Guardian ad Litem in a case in 2005 that  

remained open until 
2010 and involved 
more than 85 hours.  
CASA directors said 
of him:  “Rob has al-
ways taken on cases 
when asked.  He is 
knowledgeable on 
the child protection 
system and has been 
a valuable resource 
for the program.  Rob 
keeps the focus in the courtroom on what 
is in the best interest of the child.”

He spoke about how pro bono fits with 
his personal and professional goals: 

“While all legal work is important, 
there is something about children that ele-
vates work on their behalf above any oth-
er legal work because they often are not 
old enough to know what is in their best 
interests.  These kids might be babies that 
cannot communicate, or teenagers who 
have suffered through a difficult past and 
may not feel like they have much of a say 
in what happens.  The cases often present 
difficult situations, but working through 
a difficult situation results in greater per-
sonal satisfaction to me, especially for 
children who could get lost in the system.  

“My parents taught me that service for 
others is important, and they have been 

great examples of performing service for 
others.  I was also encouraged by my men-
toring attorney, Kent Foster, to help with 
CASA the day I arrived at the firm.  I was 
also encouraged by my law school dean, 
Don Burnett, to engage in pro bono work 
in order to have a balanced career and to 
give back to the community.

Robert Lynn Harris

Accepting referrals 
for arbitration mediation and SLRA evaluations.

GeorGe D. Carey
P.O. Box 171391

Boise, Idaho 83717
Telephone: (208) 866-0186

Email: georgedcarey@gmail.com
Home of the best Child Support Program

PO Box 44930
Boise, ID 83711

(208) 376-7728
www.idchildsupport.com

MOONLIGHTINGMOONLIGHTING
SOFTWARESOFTWARE
Innovative Custom SoftwareInnovative Custom Software

  

While all legal work 
is important, there is 

something about children 
that elevates work on their 

behalf above any other 
legal work because they 

often are not old enough to 
know what is in their best 

interests.
- Robert Lynn Harris
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Experienced civil tort • 
and commercial litigation 
attorney. 
Available for contract • 
research, drafting and 
discovery assistance, 
as well as formal case 
associations.
21 years’ experience.• 
Reasonable rates, with • 
detailed time entries to be 
supplied with work product.
Fully insured with client • 
trust fund.
Licensed in Idaho (ISB • 
#4074) and Utah (USB 
#13116).

Stephen J. olSon, p.C.

Stephen J. Olson, P.C.
P.O. Box 2206 Eagle, ID 83616

Toll free voicemail: (888) 464-3335
Telephone: (208) 761-1646

Fax: (208) 965-8505
Email: sjopdx@runbox.com

Martelle, Bratton & Associates, P.A.
Idaho’s Mortgage Modification  
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The Idaho State Bar Family Law Sec-
tion took a bold step back in 2008 at its 
statewide strategic planning session. The 
Section refocused its mission on the legal 
health of the family in all aspects rather 
than just from the narrow perspective de-
scribed by divorce, child custody and child 
support. The Section’s Governing Council 
wanted to look at the bigger picture, be-
yond the forensics of a failed marriage.

Family law is about so much more.
From reproductive law and issues sur-

rounding conception and birth, to matters 
involving aging and the end of life, family 
law touches all as-
pects of life. The 
Family Law Sec-
tion reached out to 
include children 
and the law, child 
protection, and 
juvenile justice in 
its mission. The 
Section has joined 
the courts and 
other sections of 
the Bar to provide 
further education 
and skills to meet the needs of children in 
the justice system. 

The Family Law Section now includes 
in the scope of its mission a wide range of 
matters important to the Section’s mem-
bers.  Grandparents raising grandchildren, 
reducing high conflict divorce, finding the 
needed resources to deal with mortgage 
foreclosures, food and nutrition needs for 
growing children, giving children a shot 
at higher education and rungs on the lad-
der to a positive future: these are all of 
concern to members of the Family Law 
Section and its mission.

Right now, the Idaho family is under 
deep and unremitting stress.  Medical 

care for pregnant women is at risk, in-
cluding vitamins and obstetric care, birth 
and post-natal care and encouragement of 
breast feeding.  Securing adequate hous-
ing for young families is another stressor 
for Idaho families. The Idaho economy, 
hallmarked by high unemployment, unac-
ceptably high mortgage default rates and 
inadequate business expansion is of major 
concern to the welfare of Idaho families. 
Fundamental financial support for educa-
tion in Idaho has eroded over the last de-
cade, putting the welfare of generations of 
future Idahoans at risk.  Veterans of war 
returning to Idaho are in deep financial 
and emotional distress, often bringing 
their families into the court system.  Idaho 
lawyers need to know how to effectively 
and economically represent these fami-
lies under stress.  Family lawyers are at 
ground zero for these matters.  The skills 
they need to aid their clients could mean 
the difference between life and death.

The Family Law Section has taken 
positive steps to address the lamentable 
status of Idaho families and the stresses 
they face:
l Each year, under the leadership of Tom 
Dial, leading Eastern Idaho family law at-
torney, the Idaho Family Law Handbook 
has added scholarly, comprehensive arti-
cles on critical issues in family law across 
Idaho.  The annual October trio of con-

tinuing legal education seminars features 
additions to the Handbook: Friday, Oct. 
14 in Boise; Friday, Oct. 21 in Idaho Falls; 
and Friday, Oct. 28 in Coeur d’Alene.  A 
new feature this year that comes with 
the new edition of the Handbook is the 
searchable index, giving a welcome re-
search tool.
l Each year since 2008, the Family Law 
Section has donated substantial sums to 
the Partners Against Domestic Violence, 
the Idaho Volunteer Lawyers Program 
outreach, Sound Start, support for law 
students and others in public service roles 
to attend Family Law Section CLEs and a 
grant to Idaho Legal Aid to provide assis-
tance for translation services for domestic 
violence divorce cases.  These contribu-
tions are direct responses to the deepening 
need for assistance for families afflicted 
by domestic violence, and to the need to 
try to short circuit some of the deficien-
cies in Idaho’s service delivery system for 
families. 
l The Section participates in the annual 
Family Law Council of Community Prop-
erty States Symposia, where leaders of 
family law in the nine community prop-
erty states come together to discuss and 
compare treatment of community prop-
erty issues among the states.  The Fam-
ily Law Section will host the 23rd Annual 
Symposium at the Coeur d’Alene Resort 
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on March 1, 2, and 3, 2012.  The topic 
is the community property treatment of 
creditors’ rights.  The symposium begins 
Thursday night with a hosted reception 
and continues with a full day of CLEs 
Friday, a gourmet dinner Friday night and 
concludes on Saturday with a discussion 
of community property case decisions 
and concerns from each state.  Idaho prac-
titioners will have plenty of opportunities 
for networking with outstanding commu-
nity property experts, to address their own 
challenges and get new approaches and 
ideas.
l The Section has focused on strength-
ening the practice of family law in every 
corner of Idaho. The Section’s Strategic 
Plan in 2010 put additional emphasis on 
community outreach in Idaho’s seven ju-
dicial districts.  Moscow and Boise will 
be the site for Section volunteers to as-
sist the Diversity Section in its Pipeline 
Project to bring students of diverse back-
grounds into the legal profession.  Along 
with the University of Idaho College of 
Law’s Bellwood Lecture series, Septem-
ber 13 and 14, a program called, “Love 
the Law!” will team lawyers and judges 
with students from local high schools to 
be “ambassadors” to answer questions, 
get to know the students and act as inter-
preters for background to the seminars 
and discussions. “Love the Law!” will 
follow these students to encourage them 
to finish high school and attend college, 
and perhaps eventually, law school.  For-
mer Family Law Section chair Tore Beal 
Gwartney is chairing this effort.
l The Section’s Governing Council has 
made a significant effort to maintain 
geographic balance among its members. 
Completing their 2010-2012 term are John 
Schroeder, Boise; Tom Dial, Pocatello; 
Kent Fletcher, Burley; and Fred Zundel, 
Pocatello.  Newly elected this summer for 
2011-2013 are Michael Kraynick, Hailey; 
Melanie Baillie, Coeur d’Alene; Jennifer 
Brumley, Coeur d’Alene; Karin Seubert, 
Lewiston.  Officers serve their two-year 
term, ending in July 2012: Linda Pall, 
Moscow, chair; Deborah Alsaker-Burke, 
vice chair, Boise; and Lisa Rodriguez, 
secretary, Twin Falls.  Joanne Kibodeaux, 
Boise, chairs the CLE Committee for the 
Section.

Since 2008, the membership in the 
Family Law Section has steadily grown, 
with many new members recognizing the 
financial benefits of section membership 
and appreciating the professional oppor-
tunities afforded to Section members.  But 
most importantly, the nearly 300 members 

of the Idaho State Bar Family Law Sec-
tion are dedicated to improving the lives 
of Idaho families and improving the sta-
tus of Idaho families from their beginning 
to their end.  And we have plenty to do, 
so join us in our efforts! You are urgently 
needed!

Finally, the Family Law Section of the 
Idaho State Bar is very pleased to share 
some of its best practitioners and writers 
with The Advocate in this issue! You will 
find some information that may enlighten 
you, help direct further research, or bring 
a new view to a difficult problem in your 
practice.  At the very least, you will find 
new contacts who will generously share 
their perspectives in family law with you, 
should you need another excellent con-
tact.

Eastern Idaho gets the prize for article 
submissions!  The coordinator of this is-
sue, Brett Anthon, is from Rupert and 
cleverly gave ‘awards’ to those who sub-
mitted their articles on time! I received 
the ‘Best Leading Actress Award,’ which 
I accepted from New Orleans as I was au-
ditioning for the part of Blanche DuBois 
in A Streetcar Named Desire. Three of the 
four certified authors are from Pocatello!

Fred Zundel, staff attorney for Idaho 
Legal Aid Services in Pocatello, has writ-
ten a masterful article discussing domes-
tic violence and child custody determina-
tions.  One of the most damaging things 
parents can do to their children is to ex-
pose them to domestic violence, either 
directly through child abuse or indirectly 
as the audience of their parents’ conflicts.  
Walking through this minefield is com-
plicated.  The judicial decisions since the 
legislation was adopted, making domestic 
violence a factor in custody determina-
tions, need careful analysis and treatment 
during hearings and custody trials.

Kelly Kumm, an experienced family 
law attorney from Pocatello, presents a 
careful and complete analysis of custody 
evaluations and their use in contested 
custody cases. The courts need neutral, 
professional analysis of the parties and 

their interactions with their children to 
help fashion a solution to the question, 
“What is in the best interests of THESE 
children?” The ethical requirements of 
psychologists in this role deserve extra 
attention.  Kelly’s article is a great begin-
ning to becoming articulate and expert in 
dealing with evaluators and clients in con-
tested custody matters.

Mary Huneycutt, Pocatello attorney 
and mediator, expert in the area of family 
law and chair of the Sixth District Fam-
ily Law Section, has included her work on 
dealing with custody evaluations and the 
Rules of Evidence and the Rules of Pro-
cedure.  Family Law has an undeserved 
reputation for being rather casual about 
evidence and procedure.  This article 
gives practical assistance to those of us 
confronted with a custody evaluation in a 
hearing or trial and how to navigate the 
considerations that arise.

Last but certainly NOT least, is Jeffer-
son West’s authoritative article on military 
retirement issues.  Jefferson is a member 
of Idaho’s National Guard as well as being 
a Boise attorney with a large portion of his 
practice dedicated to family law.  He is a 
terrific resource for anyone confronting a 
military retirement in the division of prop-
erty at divorce in Idaho.  This article will 
answer most questions you might have.

Enjoy these submissions and look for 
another issue in the future!
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standards evolve on doMestiC violenCe and Child Custody Cases
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A court’s finding that one parent was a habitual  
perpetrator of domestic violence is a presumptive  

reason to find that either joint legal custody or  
joint physical custody or both are not in the  

best interests of a minor child.

Introduction
Domestic violence is now one among 

several factors that an Idaho court must 
consider in making a custody determina-
tion.  This article will discuss the legis-
lative history of this requirement, Idaho 
cases that interpret this requirement, and 
practical suggestions for attorneys, judg-
es, and the legislature. 
Legislative history

Idaho Code Section 32-717 articulates 
a list of various factors that a trial court 
shall consider in assessing what custodial 
arrangement is in the best interests of the 
children involved in a divorce action.  In 
1992, the Idaho Legislature amended this 
list to include “[d]omestic violence as de-
fined in Section 
39-6303, Idaho 
Code, whether or 
not in the presence 
of the child.”1 
Idaho Code Sec-
tion 39-6303(1) 
defines “domestic 
violence” as “the 
physical injury, 
sexual abuse or 
forced imprison-
ment or threat 
thereof of a family 
or household member, or of a minor child 
by a person with whom the minor child 
has had or is having a dating relationship, 
or of an adult by a person with whom the 
adult has had or is having a dating rela-
tionship.”  Idaho Code Section 32-717(B)
(4) provides that “absent a preponderance 
of the evidence to the contrary, there shall 
be a presumption that joint custody is in 
the best interests of a minor child or chil-
dren.”

In 1994, the Idaho Legislature amend-
ed Idaho Code Section 32-717B to provide 
that “[t]here shall be a presumption that 
joint custody is not in the best interests of 
the minor child if one (1) of the parents is 
found by the court to be a habitual perpe-
trator of domestic violence as defined in 
Section 39-6303, Idaho Code.”2  Although 
the words “joint custody” were drafted in 
language that initially seems synonymous 
with “joint physical custody” (in that both 
are intended to “assure the child or chil-
dren of frequent and continuing contact 

with both parents”), the remaining lan-
guage in Section 32-717B(1) discussing 
“joint custody” suggests that an award of 
“joint custody” may include either “joint 
physical custody or joint legal custody or 
both.”  An award of “joint physical cus-
tody” is an order that the parents are given 
“significant periods of time” during which 
a child is in their physical care and enjoys 

“frequent and con-
tinuing contact” 
with each parent.  
Presumably sole 
physical custody 
then means an 
award where one 
parent has physi-
cal care of a child 
for an insignificant 
period of time or 
during which the 
contact between 
the child and that 

parent is not frequent and continuing.  
An award of “joint legal custody” 

means that after the divorce each parent 
continues to have the right to be involved 
in decision-making regarding a child, and 
an award of “sole legal custody” therefore 
means that the parent with that right will 
alone have the right to make decisions re-
garding the child.  Therefore, pursuant to 
the 1994 amendments, a court’s finding 
that one parent was a habitual perpetrator 
of domestic violence is a presumptive rea-
son to find that either joint legal custody 
or joint physical custody or both are not 
in the best interests of a minor child. Such 
a finding will justify removing that par-
ent from any decision-making regarding 
the child, or denying that parent frequent 
and continuing contact with the child, or 
both.3

The Idaho 1994 Session Laws noted 
the incompatibility of a history of physi-
cal violence with joint legal custody:  

The legislature finds that joint cus-
tody requires the ability of parents to 
cooperate in joint decision-making.  In 
relationships where there is a history 
of physical violence, joint custody is 
inappropriate since the requirement 
of cooperative decision-making is not 
evident.  The spirit and intent of joint 
custody arrangements is compro-
mised by custody orders that result in 
or maintain hostility and the risk of 
further violence.  Therefore, custody 
arrangements should not effectively 
maintain a level of continuous turmoil 
in the family or hinder the ability of the 
parent to make appropriate and timely 
decisions regarding the child and the 
child’s safety.4

Although this language focuses on the 
harm that may result in awarding joint le-
gal custody where one parent has a his-
tory of physical violence, this language is 
not inconsistent with the incompatibility 
of joint physical custody where one parent 
has been found to be a habitual perpetrator 
of domestic violence.  In light of a court’s 
finding that there is reason to believe that  
the violent parent will have difficulty 
controlling his or her anger, manipulative 
behaviors, or propensity toward violence,  
awarding sole physical custody to the oth-
er parent may be the best way of limiting 
the damage that may occur while the child 
is in the violent parent’s care.  

These legislative changes were passed 
at a time of increasing national aware-
ness of the harmful effects on children in 
relationships where domestic violence is 
present.  In 1994 the National Council of 
Juvenile and Family Court Judges, in their 
Model Code on Domestic Violence, made 
this recommendation: “In every proceed-
ing where there is at issue a dispute as to 
the custody of a child, a determination by 
the court that domestic or family violence 

Fred G. Zundel Ryan S. Hunter



22 The Advocate • October 2011

  

The “habitual perpetrator of domestic violence”  
standard invoking the rebuttable presumption  

against joint custody appears  
unique to Idaho. 

has occurred raises a rebuttable presump-
tion that it is detrimental to the child and 
not in the best interests of the child to be 
placed in sole custody, joint legal custody, 
or joint physical custody with the perpe-
trator of family violence.5” Currently all 
50 states and the District of Columbia 
mandate that courts consider domestic 
violence by one parent against the other 
when making custody determinations. 
As of 2010, 22 of those states, includ-
ing Idaho, also have statutes creating a 
rebuttable presumption against awarding 
joint custody to the perpetrator of domes-
tic violence.6 The “habitual perpetrator 
of domestic violence” standard invoking 
the rebuttable presumption against joint 
custody appears unique to Idaho.  Most 
other similar state statutes use language 
including a “history” or “pattern” or “one 
or more acts” of domestic violence as in-
voking the presumption.7  
Case developments

There are only a handful of Idaho ap-
pellate decisions that address the meaning 
of “habitual perpetrator of domestic vio-
lence” or the presumption in favor of sole 
custody when the court has determined a 
parent to be a habitual perpetrator of do-
mestic violence.  The first case to address 
either of these topics was King v. King.8  
This case involved a divorce, and the 
trial court awarded the parents joint legal 
custody of their only child and awarded 
the father primary physical custody.9  On 
appeal the mother challenged the judge’s 
finding that her husband was not a ha-
bitual perpetrator of domestic violence in 
light of the evidence offered at trial.  The 
Idaho Supreme Court determined that: 

There was evidence that both parties 
initiated violence against the other with 
[the father] initiating violence against 
[the mother] more often than she did 
against him.  [The mother] also testi-
fied, however, that the incidents of vio-
lence varied, depending upon whether 
[the father] was taking his medications.  
Dr. Cobiella [father’s psychiatrist] tes-
tified that before [the father] began 
taking Dyprexam, the incidents of vio-
lence resulted from his mental illness.  
Considering the evidence in the record, 
the magistrate’s finding that Justin was 
not a habitual perpetrator of domestic 
violence is supported by substantial 
and competent evidence.10 

The court otherwise noted that the par-
ents “had a dysfunctional relationship,” 
that each parent had their “strengths and 
weaknesses,” and that each made numer-
ous allegations of misconduct against 
each other.11  It appears that, in light of the 

murky evidence before the lower court, 
the Idaho Supreme Court chose not to 
second guess the trial court’s finding that 
the mother did not sustain her burden of 
proof that her husband was a habitual per-
petrator of domestic violence. One hopes 
that the court did not mean to suggest that 
acts of domestic violence resulting from a 
mental illness do not count as acts of do-
mestic violence in support of one’s being a 
habitual perpetrator of domestic violence.  
Surely an award of sole custody would be 
even more compelling under such circum-
stances.

The next case to offer any guidance 
with regard to custody and domestic vio-
lence was Schultz v. Schultz.12  In this case 
the mother fled with her daughter to Or-
egon to escape domestic abuse by the fa-
ther of their child.  She obtained a protec-
tion order in Oregon, and the father filed 
a motion seeking to require the mother to 
return to Idaho with the daughter or sur-
render custody.  The mother submitted 
two affidavits that documented an “exten-
sive history of domestic abuse between the 
parents and in the presence of [the daugh-
ter].” 13  Without examining all of the evi-
dence to determine the minor child’s best 
interests and reaching  a supported and 
well-reasoned conclusion before entering 
its order, the judge ordered that the mother 
return to Idaho with the daughter or sur-
render custody to the father.14  The Idaho 
Supreme Court found that the magistrate’s 
order was an abuse of discretion, reversed 
the magistrate’s order, and remanded the 
case to another magistrate for further con-
sideration.15  In dicta, the Supreme Court 
noted that “[w]hile there is no finding by 
the magistrate, four unrefuted instances 
of domestic abuse, one of which resulted 
in [the father] pleading guilty to domestic 
battery, could lead to the conclusion that 
he is a habitual perpetrator of domestic 
abuse.”16   

In Danti v. Danti, the Idaho Supreme 
Court affirmed the magistrate’s decision 
awarding joint legal custody to the parties 
but sole physical custody to the wife.17  

However, the award of sole physical cus-
tody was based on considerations other 
than domestic violence. The Supreme 
Court noted that “domestic violence was 
of little concern to the court because there 
was no established pattern of violent be-
havior by either party.  Rather, there was 
only one occasion of reported violence 
committed by [the father].  Because there 
was no evidence of habitual domestic vio-
lence, the court also concluded that the 
presumption in favor of joint custody ap-
plied.”18 The incident in question was one 
in which the father had become “enraged 
and grabbed [his wife] by the arms, push-
ing her up against the laundry room door 
while screaming at her and poking her in 
the chest with his finger.”19  This occurred 
in front of the couple’s youngest daugh-
ter.  The father was subsequently charged 
with domestic battery and pled guilty to 
disturbing the peace.20

The Idaho Supreme Court issued its 
most expansive treatment of a habitual per-
petrator of domestic violence in the case 
of Michalk v. Michalk.21  The trial court 
awarded the parties joint legal custody 
with the mother having primary physical 
custody and the father having reasonable 
visitation under certain conditions.22  On 
appeal the mother argued that the father’s 
prior conviction for two counts of lewd 
and lascivious conduct with a minor child 
met the definition of a “habitual perpetra-
tor of domestic violence.”23 The Supreme 
Court noted, in light of evidence that the 
father was convicted on two counts of 
lewd and lascivious conduct with a minor 
(one with his daughter and one with his 
daughter’s friend), that: 

[H]abitual is defined as “customary; 
usual . . recidivist.”  Black’s Law Dic-
tionary (8th ed. 2004).  “Perpetrator” 
is defined as “a person who commits 
a crime or offense”. Black’s Law Dic-
tionary (8th ed. 2004).  Thus, [father] 
must have committed more than one 
incident of domestic violence for the 
magistrate court to apply the presump-
tion set forth in I.C. Section 32717B(5). 
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The great jurists who have had something to  
say about child custody have recognized this  

and have avoided generalizations  
and absolutes.

The definition of “domestic violence” 
in I.C. Section 39-6303(1), as applied 
in this case, would require a showing 
that [father] had sexually abused a fam-
ily or household member or a minor 
child of the person with whom he had 
a dating relationship. [F]ather’s con-
duct with his twelve year old daughter 
clearly fits within this definition.  How-
ever, there is no evidence in the record 
that his daughter’s friend fits within the 
definition of the person against whom 
[father] could perpetrate “domestic 
violence” as contemplated by the stat-
ute.  That is, the record does not show 
that [father’s] daughter’s friend was a 
family or household member or a mi-
nor child of a person with whom he 
had a dating relationship.  Thus, the 
only possible way that [father] could 
be a “habitual perpetrator of domes-
tic violence”, as contemplated by I.C. 
Section 32-717B(5), is if there were 
more than one allegation on the record 
of physical or sexual abuse against his 
daughter, another family member, or 
the child of someone with whom he 
had a dating relationship.24  

Since the mother had not provided 
evidence of this, the court found that she 
failed to establish that the father fit within 
the definition of “habitual perpetrator of 
domestic violence” under I.C. Section 32-
717B(5).25  
Practical considerations: 
Practioners, judges and  
legislators 

In light of the foregoing legislative his-
tory  and case developments, the authors 
would suggest some practical consider-
ations for attorneys, judges, and the leg-
islature.  First, for attorneys representing 
victims of domestic violence. A request 
for sole legal custody in a domestic vio-
lence setting assumes that the success of 
joint decision-making is at risk because of 
the controlling, manipulative, or violent 
behaviors of one parent or because of the 
emotional difficulty in having to deal with 
a parent who has traumatized the other 
parent.  A request for sole physical custo-
dy would be based upon a reasonable risk 
to a child while under the physical care 
of one parent for the same reasons.  For 
counsel representing a parent who reason-
ably believes that sole legal and physical 
custody should be granted by the court, 
counsel should meticulously develop the 
evidence for all threats as well as all acts 
of domestic violence that have occurred 
during the relationship of the parties to-
gether.  Idaho Code Section 39-6303(1) 
defines domestic violence in terms of 

both acts and threats, and a record on 
both should be developed as part as one’s 
case in chief.  Threats that have been pre-
ceded by actual physical violence should 
be given special weight, although threats 
preceding actual physical violence should 
also be considered by the court, especially 
where the circumstances of the threat sug-
gest a serious intent.  

On the judge’s part, “[t]he central prob-
lem has been and still is, that in custody 
cases there is no substitute for hard and 
meticulous fact-finding by the trial court.  
The great jurists who have had something 
to say about child custody have recognized 
this and have avoided generalizations and 
absolutes. Less sensitive and knowledge-
able judges have found it convenient to 
apply presumptions, doctrines, or rules 
of thumb.”26  It is the responsibility of the 
trial court to work through the testimony 
and other evidence, assess credibility, 
and find where the preponderance of the 
evidence lies.  It is the responsibility of 
counsel for victims of domestic violence 
to provide the court with as much direct 
and corroborating evidence as counsel can 
reasonably obtain so that the court has an 
adequate record from which to determine 
whether a parent has been a habitual per-
petrator of domestic violence.

On the legislative side, there is a need 
to expand the rebuttable presumption lan-
guage beyond a parent who is a habitual 
perpetrator of domestic violence to in-
clude a parent who, for example, commits 
an act resulting in serious bodily harm or 
serious emotional trauma.  A single do-
mestic violence incident of having a gun 
held to one’s head or having been the vic-
tim of attempted strangulation or marital 
rape will not qualify a parent as being a 
habitual perpetrator of domestic violence 
under the Idaho Supreme Court’s interpre-
tation of the existing legislation but could 
well constitute a reason for granting sole 
legal and physical custody to the parent 
who was the victim.  It seems contrary to 
the State’s interest in protecting victims 
of domestic violence and their children to 

deny a request for sole custody simply for 
the reason that only one act of domestic 
violence has occurred.27  
Conclusion

There is a rebuttable presumption that 
joint custody is in the best interests of a 
minor child.28  The provision that this pre-
sumption may be overcome by a finding 
that one parent is a habitual perpetrator of 
domestic violence is simply one way to 
overcome the presumption.29 Courts often 
award sole legal or sole physical custody 
to one parent because of the compelling 
relevance of other factors, including the 
extremely general factor of “the character 
and circumstances of all individuals in-
volved.”30  The characterization of a clas-
sic domestic violence personality as one 
who is motivated by power and control 
over another person could qualify as an 
aspect of the character of that person, and 
so the character of the domestic violence 
person, quite apart from his or her acts and  
threats as defined at Idaho Code Section 
39-6303, could be of sufficient degree  to 
warrant a finding of sole custody.
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The Advocate, December 1987 at 7.   
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sumption [in favor of joint custody].  This simply 
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5 Nat’l Council of Juv. & Fam. Ct. Judges, Model 
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Lisa Bolotin, Alaska Law Review, Vol. 25:2 (2008). 
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Violence, Abuse, and Child Custody: Legal Strate-
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and Barry Goldstein, J.D. (Civic Research Institute, 
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tests, 44 FAM. L.Q. 169, 171–74 (2010); see also 
Annette M. Gonzalez & Linda M. Rio Reichmann, 
Representing Children in Civil Cases Involving Do-
mestic Violence, 39 FAM. L.Q. 197, 197–99 (2005).
7 See, e.g., alaska stat. § 25.24.150(g) (“history of 
perpetrating domestic violence”); ariz. reV. stat. 
ann. § 25-403.03(D) (“significant history of domes-
tic violence”); neV. reV. stat. ann. § 125C.230, 
125.480 (“one or more acts of domestic violence”); 
n.d. Cent. Code § 14-09-06.2(1)(j) (“pattern of do-
mestic violence”); or. reV. stat. ann. § 107.137 
(“committed abuse [one or more acts]”); Wash. reV. 
Code ann. § 26.09.191(1), (2)(a) (“history of acts of 
domestic violence”). But see, e.g., Cal. FaM. Code § 
3044 (“perpetrated domestic violence”); haW. reV. 
stat. ann. § 571-46(9) (“family violence”).
8 137 Idaho 438, 50 P.3d 453 (2002).
9 Id. at 441.

10 Id. at 443.
11 Id. at 441 and 445.
12 145 Idaho 859, 187 P.3d 1234 (2008).
13 Id. at 865.
14 Id. at 861.
15 Id. at 865.
16 Id. at 866, note 6 (emphasis added).
17 146 Idaho 929, 204 P.3d 1140 (2009).
18 Id. at 936 (emphasis added).
19 Id. at 933.
20 Id.  
21 148 Idaho 224, 220 P.3d 580 (2009).
22 Id. at 585.
23 Id. at 588.
24 Id. at 588-589.
25 Id. at 589.
26 See Henry H. Foster & Doris Jonas Freed, Life 
with Father: 1978, 11 FaM. l.Q. 321, 331 (1978). 
27 See Bolotin supra at 281 “For the purposes of the 
[Alaska] child custody statute, a ‘perpetrator’ of do-
mestic violence has either committed one incident of 
domestic violence that leads to serious bodily injury 
or has committed multiple incidents of domestic vio-

lence (citation omitted).  Alaska, unlike many other 
states, does not require multiple incidents of abuse to 
invoke its presumption (citation omitted).  Idaho, on 
the other hand, requires a parent be a ‘habitual per-
petrator’ of domestic violence before its presumption 
against custody arises (citation omitted).  Requiring 
ongoing abuse is designed to protect a parent whose 
violent episode is not characteristic of his ability to 
parent.  However, labeling a single incident of abuse 
as an anomaly carries dangers as well:  an abuser 
may be able to use just one incident of abuse to con-
trol the other parent, effectively maintaining sole de-
cision-making power if he is awarded joint custody 
because he can still manipulate the victim (citation 
omitted).  Therefore, awarding joint legal custody to 
such a parent is not in the child’s best interests.  Fu-
ther, a child can be traumatized by just one incident 
of abuse if he is aware of it. (citation omitted).  Giv-
ing physical custody to such a parent would not be in 
a child’s best interests.” (emphasis added).
28 Idaho Code Section 32-717B(4).
29 Danti supra at note 15.
30 Idaho Code Section 32-717(1)(e).

  

Courts often award sole legal or sole physical  
custody to one parent because of the compelling  
relevance of other factors, including the extremely  
general factor of “the character and circumstances  
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The Guidelines do not exude  
confidence in the ability of clinical  
or forensic psychologists to make  

final child custody opinions. 
As family law practitioners are well 

aware, child custody evaluations (CCEs) 
play an influential, and often outcome-
determinative, role in resolving custody 
disputes. Despite this significance, family 
law practitioners would agree that there is 
little consistency and reliability in these 
evaluations.  Most will also agree that the 
recommendations in these evaluations are 
dependent more on the evaluator than on 
any other single factor. 1 

One study shows that both attorneys 
and judges perceive mental health pro-
fessionals’ involvement in CCEs as very 
important and most lawyers and judges 
want evaluators to make specific recom-
mendations about custody schedules to 
the court.2  However, there is tension be-
tween such specific recommendations and 
the legal require-
ment that expert 
testimony meet 
expert witness 
standards.3  

In 2005, Tim-
othy Tippins and 
Jeffrey Wittmann4 
addressed this 
tension in their 
article “Empirical 
and Ethical Prob-
lems with Cus-
tody Recommen-
dations:  A Call for Clinical Humility and 
Judicial Vigilance.”5  The article classifies 
the data presented in a CCE into four lev-
els and discusses the propriety and admis-
sibility of the different levels of data.  Of 
most importance, Tippins and Wittmann 
conclude that specific custody recommen-
dations based on a best interests analysis 
are improper and inadmissible.  The arti-
cle gave rise to a flurry of responses, both 
agreeing and disagreeing with Tippins & 
Wittmann’s conclusions.  

This article will examine Tippins & 
Wittmann’s findings and provide an over-
view of the law on the admissibility of 
CCEs.  Finally, recommendations are of-
fered for all practitioners to consider when 
using CCEs.  

Model standards of practice
The American Psychological Associa-

tion (APA) has published Guidelines for 
Child Custody Evaluations in Divorce 
Proceedings.6  These Guidelines offer 
a framework for clinical psychologists 
serving as child custody evaluators and 
list the psychological factors that an eval-
uator should assess, including parenting 
attributes, the psychological needs of the 
child, and the fit between the two.7  The 
Guidelines also recommend that the scope 
of the evaluation should be determined by 
the custody evaluator based on the nature 
of the issue raised by the person or court 
referring the question to the evaluator.8  
The evaluator should use multiple meth-
ods to gather data, as appropriate, which 
may include “clinical interviews, observa-
tion, and/or psychological assessments.”9  

The Guidelines explicitly state that 
“[a]lthough the profession has not reached 
consensus about whether psychologists 
should make recommendations to the 
court about the final child custody deter-
mination (i.e., ‘ultimate opinion’ testimo-
ny), psychologists seek to remain aware 
of the arguments on both sides of the issue 
and are able to articulate the logic of their 
positions on this issue.”10  However, the 
APA states that if an evaluator chooses to 
make recommendations, the recommenda-
tions should be “derived from sound psy-
chological data,” and should be based on 
articulated assumptions, interpretations, 
and inferences “that are consistent with 
established professional and scientific 
standards.”11  In other words, the Guide-
lines do not exude confidence in the abil-
ity of clinical or forensic psychologists to 
make final child custody opinions.  

The Association of Family and Con-
ciliation Courts (AFCC) has developed 
Model Standards of Practice for child cus-
tody evaluators.  These standards focus 
on mental health professionals as a whole 
rather than only psychologists.  For exam-

ple, the standards address whether formal 
assessment instruments are to be used.12  
The standards also contemplate a “team 
approach” to CCEs.13

Daubert and the Legal Standard for 
Expert Child Custody Testimony

Can a mental health professional testi-
fy that a child is a better “fit” with one par-
ent or the other?  Is there reliable scientific 
methodology to support such an opinion?  
Should a mental health professional offer 
opinions on a custody schedule, whether 
legal custody should be joint,  or what 
day of the week and time of day custo-
dy should be exchanged?  How can such 
opinions be supported under current no-
tions of expert witness standards?  Mary 
Huneycutt addresses these questions in 
her article, Trying to Fit a Square Peg into 
a Round Hole? Applying Idaho Rules of 
Evidence & Procedure to Child Custody 
Evaluations, found on page 28 in this is-
sue of The Advocate.
Various types of information  
evaluators can offer the court:  
Tippins & Wittmann’s levels of 
data

Tippins & Wittmann classify the infor-
mation offered by child custody evalua-
tors into four levels.  In a simplified form, 
these levels can be conceived of in con-
centric circles, categorized by their level 
of relevancy, with factual observations in 
Level I, farthest away from the ultimate 
issue of the child’s best interests, moving 
inward toward Level IV at the center of 
the circle, recommendations regarding the 
core issue of best interests.14    

Level I data is what the clinician ob-
serves with his or her senses.  These ob-
servations may include such statements as 
“‘She hung her head low and was often 
tearful,’ ‘Aaron clung to his mother’s leg 
throughout our session,’ ‘There is an el-
evation on scale two of the MMPI-2,’ and 
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The danger remains that Level III and IV  
opinions expressed in an evaluation tend to  

usurp the role of the court in child  
custody matters.

    

‘Father would not compliment mother in 
any way regarding her parenting.’”15  

Level II information is conclusions 
“about the psychology of a parent, child 
or family.”  These conclusions are those 
inferences that are supported by a rig-
orous body of psychological tests and 
study.  Tippins & Wittmann offer the 
following as part of a non-exclusive list 
of examples of Level II data:  parenting 
skills and skills-deficits, intellectual/cog-
nitive functioning, developmental status, 
child-temperament variables, substance 
abuse tendencies, attachment constructs, 
interpersonal style, criminality, domestic 
violence tendencies, adequacy of parent-
child boundaries, social support, impulse 
control, and family-level constructs (emo-
tional boundaries, enmeshment, etc.).16  
Tippins & Wittmann describe the studies 
that demonstrate an association between 
such Level II observations and positive 
or negative child outcomes.17  Tippins & 
Wittmann caution that Level II informa-
tion should be offered in a child custody 
evaluation only if the information has 
been validly shown to be associated with 
inferences affecting child custody.18  In 
essence, Tippins & Wittmann deplore the 
offering of Level II inferences without 
“an empirically supportable connection” 
between those inferences and child out-
comes, a practice which leaves attorneys 
and judges with the decision whether such 
information is relevant.19  Additionally, 
Level II data is complicated by the fact 
that any particular psychological con-
struct may be currently under debate, may 
change over time, and may vary in signifi-
cance between cultures.20  

Level III information is the evalua-
tor’s conclusions about the impact of Lev-
el II information on custody and access 
arrangements.  These are the conclusions 
about any aspect of a child’s “psycho-
logical best interests.”21  “Multiple days 
away from mother, this child’s primary 
psychological parent, will be emotionally 
stressful,” or “[t]here is a poor fit between 
Jason’s need for parental empathy regard-
ing his ADHD and his father’s blunt and 
authoritarian approach,” are examples of 
Level III information.22  Level III infer-
ences comment on the “fit” between a 
child’s needs and a parent’s ability to meet 
those needs.23  

Tippins & Wittmann caution that such 
Level III information should be couched 
in terms of potential risks/advantages, 
such as:  “(1) Primary placement with the 
father in this matter includes the risk of 
long-term exposure to Mr. Smith’s chron-
ic tendencies toward derogatory and vio-
lent behavior with women.  (2) Primary 

placement with mother includes the risk 
of substantial, weekly exposure to her 
now, well established and self-admitted 
tendencies toward alcohol abuse while 
under stress, tendencies that interrupt her 
ability to meet this toddler’s needs for 
careful supervision.”24  Importantly, the 
risk-focused presentation does not take 
an “affirmative stance about whether the 
specific risks should be determinative and 
allows substantial room for negotiation, 
as well as for the finder of fact to make 
the ultimate, socio-moral value judgments 
about whether such risks should be at-
tended to in the final access plan and how 
they should be weighted.”25  

Beyond risk/advantage statements, 
there are few Level III statements which 
can be supported by scientific study.26  Al-
though there is research supporting the 
effects of circumstances such as domes-
tic violence and alcoholism on children, 
there is a lack of study supporting clinical 
judgments weighing the relative effects of 
variables on long-term child outcomes.27  

Level IV statements are those con-
clusions about what access schedule and 
other parameters the court should put in 
place.  One type of Level IV statement is 
when an evaluator recommends a specific 
schedule of hours of custody exchange.  
Another example is whether a parent 
should only be permitted supervised ac-
cess to a child.28  Tippins & Wittmann ad-
vocate for a clear distinction between “the 
function of an expert witness to expound 
from the specialized knowledge base (i.e., 
the ‘whats’) and that of the judge to make 
the ultimate legal-socio-moral determi-
nation (i.e., the ‘shoulds’).”29  Tippins & 
Wittmann assert there is no valid psycho-
logical method for reliably combining 
Level I, II, and III information into Level 
IV recommendations.30  They posit that 
custody evaluations are asked to answer 
the question:  “What initial state of moth-
er, father, children, extended family, and 
other important relationships, and what 
contextual variables, when considered in 
the context of the scores of potential ac-
cess plans for a given family, will result 

in what later negative or positive state in 
the children?”  Evaluators often attempt to 
answer such questions even though there 
is no scientific basis  to adequately answer 
these questions.31  

Evaluators in Idaho should not provide 
level III or IV recommendations even if 
such opinions are couched in terms of 
potential risks/or advantages.  No mat-
ter how well qualified the expert may be, 
the danger remains that Level III and IV 
opinions expressed in an evaluation tend 
to usurp the role of the court in child cus-
tody matters.
Recommendations

Based on the feedback provided by 
various surveys and considering the in-
terplay between Idaho Rule of Evidence 
702 and the concerns expressed by Tip-
pins and Wittmann, I offer the following 
recommendations to those practitioners 
involved in child custody cases:
1) Ideally, magistrate judges in Idaho 
should develop and adhere to a specific 
standard for child custody evaluators. 
California has developed such standards.  
The standard should describe Level III 
or IV recommendations and establish the 
standard for admissibility of either type 
of opinion.  I strongly urge the magistrate 
judges to reject “best interests” opinions 
or opinions on custody arrangements 
based on the inherent lack of reliability 
and/or validity of such opinions.  Indeed, 
if magistrate judges want such opinions, 
consideration should be given to the ap-
pointment of masters.  Magistrates should 
avoid boilerplate orders for the appoint-
ment of evaluators.  Rather, orders should 
strive to delineate the scope of the evalu-
ation and specific issues needing more 
scrutiny.32  
2) Family law attorneys must be mindful 
of the ethical and legal issues posed by 
the use of child custody evaluators.  They 
should urge the party-retained evaluator 
to avoid Level III and IV recommenda-
tions.  Attorneys should insist that the rec-
ommendations in a child custody evalua-
tion meet the Daubert criteria and object 
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when they do not.  (Being mindful that 
Daubert is not the law in our state courts, 
our family law court should be urged to 
apply a similar analysis to CCEs.)  When 
evidence fails a Daubert-like test, attor-
neys should be zealous in objecting to its 
admissibility, just as they would object to 
opinions on other issues when the opin-
ion fails to meet evidentiary minimums.  
It is not enough that an opinion will aid 
the magistrate judge, the opinion must be 
reached by the application of scientifically 
sound principles.
3) Potential evaluators should be cogni-
zant of the danger of making Level IV 
recommendations and avoid entering 
territory reserved for the court.  When 
asked/pressured by the court or an attor-
ney to make such a recommendation, they 
should decline. Those who perform CCEs 
must be aware that the most valuable con-
tribution they can make will reflect a sci-
entifically sound approach to the legally 
relevant issues.  Evaluators could take a 
great step towards policing themselves 
and the types of evaluations they pro-
duce by making sure the evaluations fall 
within the standards set forth in the APA 
and/or the AFCC Guidelines.  Custody 
evaluators should strive to avoid conflicts 
of interest and multiple relationships in 
conducting the evaluations, including any 
self-referrals for future treatment to a par-
ticular evaluator or mental health profes-
sional. 
4) There are systemic issues with the man-
ner in which CCEs are ordered and con-
ducted.  More scrutiny should be given to 
the issue.   Some areas of change which 
should be given consideration are as fol-
lows:
(a) Why mental health providers?  Most 
data is observational and specific profes-
sional criteria is unnecessary.  The court 
should consider using non-mental health 
providers as appropriate to conduct or as-
sist with CCEs.  All prior standards, in-
cluding the Model Standards, contemplate 
mental health professionals as the appro-
priate professional to conduct CCEs.  I 
would submit this emphasis on mental 
health providers places too much impor-
tance on behavioral, social, and devel-
opmental issues of the family and allows 
other issues, such as medical, educational, 
and legal to be understated.  I recommend 
consideration of other professionals who 
have a demonstrated knowledge of family 
dynamics and constructs be considered as 
appropriate evaluators. Also, those with 
less than a Master’s Degree should also 
be considered, provided they have dem-

onstrated knowledge and experience with 
family and divorce-related issues. 

Chemical dependency counselors, 
teachers, principals, nurse practitioners, 
family law attorneys, social workers, and 
others could all, in the right circumstance, 
provide excellent Level I or II recommen-
dations.  At the very least, they could be 
an adjunct to the mental health profes-
sional appointed by the court.
(b) In the same vein, consideration should 
be given to using a team evaluator ap-
proach.33

(c) All involved should be mindful of the 
sometimes prohibitive costs of CCEs.  Ef-
forts to reduce those costs could include 
the use of less expensive evaluators,  as-
sessing court fees and fines against those 
convicted of drug and alcohol offenses or 
domestic battery, with an amount dedi-
cated to CCEs.
(d) Courts should insist on strict, but rea-
sonable timelines, and follow up on the 
deadlines issued.  The follow up could be 
accomplished by Family Court Services.
(e) I was a member of a committee of at-
torneys and judges who promulgated local 
rules for the implementation of Interim 
Parenting Time Evaluations (IPTE). I re-
gret having done so.  Temporary evalua-
tions create a number of risks. They create 
an unlevel playing field for the parties and 
should be discouraged.34  

In the words of one New York court, 
“[e]xperts, who predict future conse-
quences based on their professional theo-
ries and examinations of subject children, 
should not be elevated to the singular im-
portance of, in effect, overriding the array 
of pertinently balanced jurisdictional pro-
tections afforded to decrees affecting one 
of society’s most sacrosanct relationships 
– parent and child.”35

Conclusion
The use of CCEs merits closer scruti-

ny.  Those involved with CCEs vary wide-
ly in their perceptions of how and when 
CCEs should be utilized and what type of 
opinions should flow from an evaluation.  
It is clear that the admissibility of some of 
the opinions of evaluators should be scru-
tinized more carefully.  Opinions outside 
the expertise of the witness should not be 
allowed, just as in any other type of litiga-
tion.  Hopefully, this article will provide 
the stimulus to our family law profes-
sionals to examine the use of CCEs more 
closely.  Our collective goal should be the 
acquisition of reliable, consistent infor-
mation concerning families immersed in 
divorce proceedings.
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trying to fit a square Peg into a round hole? aPPlying idaho rules of 
evidenCe and ProCedure to Child Custody evaluations

Mary Shea Huneycutt 
Attorney at Law   

Idaho departs from the Daubert standard in that it  
does not require that expert testimony be consistent  

with “commonly agreed” or “generally accepted”  
principles in the field of the expertise.

Attorneys and judges throughout 
Idaho have come to depend on neutral 
child custody evaluators to help the par-
ties seriously consider settling parenting 
differences outside of the courtroom.  A 
good custody evaluator can help identify 
parenting or personal issues that the liti-
gants, their attorneys, and the court may 
not have recognized without the evalua-
tor’s expertise.  Custody evaluators can 
uncover facts that the sometimes cumber-
some and expensive discovery process has 
overlooked.  Custody evaluators can make 
helpful referrals or treatment recommen-
dations to meet the specific needs of the 
family.  Custody evaluators can eliminate 
the need to call children as witnesses by 
conducting forensic interviews.  

Despite our continued reliance upon 
them, the use of 
child custody 
evaluations has 
come under fire 
in recent years.  
Nationwide, child 
custody evalu-
ators have been 
accused of failing 
to behave ethi-
cally, to follow 
appropriate stan-
dards or method-
ology, or to of-
fer reliable evidence.   Some evaluators, 
including evaluators in Idaho, have been 
sued for malpractice for offering their 
opinions in child custody cases.1  Just last 
year, the Idaho Supreme Court weighed 
in on Board of Psychology disciplinary 
proceedings against a psychologist child 
custody evaluator who began dating the 
father she had just favorably evaluated.2  
According to the Ethics Committee of 
the American Psychological Association 
(APA), child custody evaluations are the 
second biggest source of complaints to the 
APA about psychologists, second only to 
complaints about sexual misconduct.3

As Kelly Kumm notes in his compan-
ion article on page 25, there have been 
numerous criticisms published in recent 
years complaining that the opinions of 
child custody evaluators lack essential 
scientific reliability and should not be 
admissible evidence.  Some defenders of 
child custody evaluations have essentially 
argued that because we like custody eval-

uations and find them useful, they should 
be admissible.4  Unfortunately, the Idaho 
Rules of Evidence have not been amended 
to accommodate the unique problems as-
sociated with the use of custody evalua-
tions in the judicial process.  This article 
analyzes Idaho Rules of Evidence and 
argues that many of the conclusions or 
opinions we commonly seek from neu-
tral child custody evaluators may not be 
admissible.  This article further proposes 
that Idaho should consider adopting spe-
cific rules of evidence or procedures to 
address the admissibility concerns and to 
make neutral child custody evaluations 
more uniform and useful for the resolu-
tion of parenting conflicts.
Rules governing the  
admissibility of expert witness  
testimony in Idaho

Child custody evaluators in Idaho are 
typically appointed as “neutral” experts 
under Idaho Rule of Evidence 706.5  Un-
der this rule, a court appointed expert can 
be selected by the court or by the agree-
ment of the parties, on the court’s motion, 
or upon motion of one the parties. 

Although the Idaho Rules of Evi-
dence are modeled on the federal rules 
of evidence, Idaho has declined to adopt 
the tests for admissibility of expert wit-
ness testimony established by federal 
decisions.  Idaho focuses exclusively on 
whether the expert witness will assist the 
trier of fact in understanding the evidence 
or determining facts at issue.  Idaho has 
explicitly rejected application of the Frye 
test,6 or any other “per se rule” governing 
the admissibility of expert witness testi-
mony, relying instead on the language of 
Idaho Rule of Evidence 702.7   

More recently, the Idaho Supreme 
Court has declined to adopt the modern 
Daubert test8 for admissibility of expert 
testimony, again relying instead on the lan-
guage of Rule 702.9  The Idaho Supreme 
Court has stated, however, that Rule 702 

is consistent with significant portions of 
the Daubert test for admissibility and 
those parts of the Daubert test will be ap-
plied by the Idaho courts.  Specifically, the 
Court explained that in order to assist the 
trier of fact, the evidence offered by the 
expert must be “reliable.”  If the proffered 
opinion testimony is based in science, it 
must be consistent with reliable scientific 
methodology.  Expert testimony may be 
disallowed if it is “speculative,” and/or 
if the methodology has not been “tested, 
published, peer reviewed, or otherwise 
shown to be reliable.”10  The Idaho Su-
preme Court recognizes, consistent with 
Ninth Circuit case law, that where there is 
good reason for the lack of scientific stud-
ies, such as ethical restrictions, other indi-
cia of reliability may be enough to allow 
the admission of the expert testimony.11

Idaho departs from the Daubert stan-
dard in that it does not require that expert 
testimony be consistent with “commonly 
agreed” or “generally accepted” principles 
in the field of the expertise.  To determine 
admissibility of expert witness testimony, 
the Idaho courts are instructed to focus on 
the methodology and not necessarily the 
conclusions or any consensus in the field 
regarding the conclusions.12

Although Idaho Rule of Evidence 
704 expressly permits expert witnesses 
to opine on the “ultimate issue” coming 
before the trier of fact,  Idaho follows the 
majority rule that in order for an expert to 
offer any testimony at all, the opinions of-
fered must go to issues beyond the ability 
of the trier of fact to understand without 
the expert’s help.13  This is consistent with 
the plain language of Rule 702, which re-
quires all expert testimony to “assist the 
trier of fact to understand the evidence or 
to determine a fact in issue.”  Thus, despite 
Rule 704, expert testimony is inadmissi-
ble if it offers conclusions or opinions that 
the trier of fact would be qualified to draw 
from the facts, utilizing common sense 
and normal experience.14
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There simply is no reliable methodology or  
science to justify anyone’s ability to opine on which  
specific child custody arrangement will be “in the  

best interests” of a child.

It is also important to note that Idaho 
Rule of Evidence 703 states that expert 
opinions can rely on inadmissible evidence 
if it is the type of evidence “reasonably 
relied upon by experts in the particular 
field.”  This Rule does not render the inad-
missible evidence admissible – it can only 
be offered to the trier of fact if the proba-
tive value outweighs the prejudice.  Rule 
705 requires the expert witness, whether 
court-appointed or party-retained, to dis-
close the factual basis for all opinions, and 
if the court finds the expert opinions are 
not based on facts properly in the record, 
the expert opinion may be disallowed.15  

These rules for the admissibility of 
expert testimony open the door for sig-
nificant challenges to the admissibility of 
most, if not all, custody evaluations that 
opine on the “ultimate issue,” the best 
interests of a child.16  There simply is no 
reliable methodology or science to justify 
anyone’s ability to opine on which specific 
child custody arrangement will be “in the 
best interests” of a child.  A custody eval-
uator usually is no more qualified than is 
the judge to make this determination.  

At most, custody evaluators may be 
able to establish reliable methods in their 
areas of expertise for identifying issues 
that may impact the best interests of the 
minor child.  Examples might include 
abuse or communication challenges be-
tween the parents or between the parents 
and the child; inappropriate and/or dam-
aging parenting behaviors, such as abuse 
of drugs or alcohol or other negative be-
haviors; or personality or psychological 
traits of the parents that may be identi-
fied through reliable expert methodology.  
There may be reliable methodology and/
or science to allow a custody evaluator 
to offer opinions on whether a proposed 
parenting plan is consistent with the de-
velopmental needs of a child.17  By iden-
tifying issues and rendering opinions on 
them within the limits of Rule 702, the 
custody evaluator may guide the court in 
determining the best interests of the child.  
The custody evaluator likely has no reli-
able method justifying any expert opinion 
about the ultimate custody decision or 
conclusions compelled by the require-
ments of Idaho Code Section 32-717, or 
about the specifics of a custody/visitation 
schedule.

Additionally, the rules of evidence 
preclude the admission of any speculative 
opinions contained within custody evalua-
tions.  Any opinions that are not supported 
by facts in the record should be stricken.  
Professional “hunches” or any other type 
of speculation offered by custody evalu-
ators will not satisfy the requirements of 

Rule 702.  Custody evaluator opinions 
based on hearsay may be admissible, but 
the alleged hearsay is not.  Any opinions 
based on inadmissible evidence should be 
stricken if they are unsupported by the re-
cord in the case.  

Custody evaluators should not be per-
mitted under Rule 702 to opine on the 
credibility of any witness, because the 
judge usually does not require expertise 
to determine witness credibility.18  Unless 
the custody evaluator can prove he or she 
is especially qualified to render opinions 
regarding the believability of witnesses,19 
it is more appropriate for the evaluator to 
point out inconsistent statements made 
by witnesses/collateral contacts, or other 
facts that may affect the evaluator’s opin-
ions, and allow the judge to draw conclu-
sions about credibility based on the facts 
on the record.

While Idaho does not require custody 
evaluators to demonstrate any consensus 
in the field regarding their conclusions, 
compliance with generally accepted 
methodology and guidelines applicable 
to custody evaluations may help demon-
strate the necessary “reliability” of the 
opinions required by Rule 702.  As some 
experts have pointed out, attorneys should 
look to both the American Psychological 
Association standards, and the guidelines 
published by the Association of Family 
and Conciliatory Courts, to question a 
custody evaluator’s methodology or opin-
ions.20  They should look also to minimum 
or mandatory ethical standards in the cus-
tody evaluator’s area of expertise. 
How other states regulate  
the use and admissibility  
of custody evaluations

Many state courts have enacted pro-
cedural and evidentiary rules and manda-
tory guidelines that specifically address 
the concerns I have outlined.  California, 
Florida, Illinois, and Utah have specific 
statutes and/or rules for custody evalua-
tions that apply statewide.   California’s 
rules and statutes governing child custody 
evaluations are often cited because they 
are the most detailed. 21  Utah takes a sim-

ilarly detailed approach, outlining what 
must be included in a custody evaluation 
and requiring special certifications for 
custody evaluators who offer opinions on 
controversial subjects that can be difficult 
to determine factually, such as domestic 
violence or child abuse.22   

Florida’s statutes specifically state that 
the technical rules of evidence do not ap-
ply to child custody evaluations.  Florida 
additionally provides some malpractice 
protection to evaluators by presuming 
that a psychologist appointed by the court 
to make parenting time recommendations 
acts in “good faith.”23

Michigan uses its “Friend of the Court” 
service, which is part of the Michigan judi-
ciary, to perform custody evaluations un-
der specific procedures and guidelines.24  
New Jersey similarly authorizes the fam-
ily division of the judiciary to order an in-
vestigation of the “character and fitness” 
of the parties in a child custody dispute, to 
be performed by a mental health profes-
sional “qualified by licensure, experience, 
and training.”  Additionally, New Jersey 
courts may authorize probation and pa-
role officers to conduct periodic reviews 
regarding child custody, and the judge 
may sua sponte  re-open a custody case 
based upon the reports of these probation 
and parole officers.25

Local courts also adopt rules for their 
jurisdictions.  The First Circuit of Hawaii 
has produced a detailed guideline outlin-
ing the procedures the judges must use 
in appointing child custody evaluators.  
Similarly, the 19th District of Illinois has 
adopted detailed procedures for its court 
appointed custody evaluators, and only 
professionals who commit to abide by 
the rules of court will be appointed by the 
judges.26

Conclusion
It is time for Idaho to enact procedural 

and evidentiary rules that are in line with 
our practical use of custody evaluations, 
to protect the integrity of the judicial 
process, and to protect our child custody 
evaluators.  We value the services custody 
evaluators provide.  We need to establish 
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clear rules for the experts, the attorneys, 
and the courts to follow so that we do not 
lose these services in Idaho.  
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exaMining Military retireMent PayMents and divorCe

Jefferson H. West 
Fletcher & West, LLP   

Under the Uniformed Services Former Spouse  
Protection Act, a court is given the authority to  

treat military retired pay as property of a military  
member and his or her spouse.

Having served six years on active duty 
and provided legal assistance to a num-
ber of military members, it is apparent 
that there is widespread misunderstand-
ing regarding military retirement in di-
vorce.  Perhaps you have experienced the 
military member who enters your office 
and proposes to educate you that his or 
her spouse is not entitled to any military 
retirement because they have not been 
married for ten years.  The 10/10/10 rule, 
as it is affectionately known, has caused 
some military members to revel in a false 
sense of security.  Under the Uniformed 
Services Former Spouse Protection Act, a 
court is given the authority to treat mili-
tary retired pay as property of a military 
member and his or her spouse.1  In short, a 
court of competent jurisdiction is granted 
the authority to divide military retirement 
pay in a divorce action.
10/10/10 Rule

The Defense Finance and Accounting 
Service (DFAS) 
can make a direct 
payment to the 
former spouse of 
the divided retire-
ment.  DFAS can 
only, however, 
make the payment 
directly to the soon 
to be ex-spouse if 
the 10/10/10 rule 
is satisfied.  This 
rule requires ten 
years of creditable service (creditable to-
ward retirement), 10 years of marriage, 
and at least 10 years of marriage and 10 
years of creditable service that overlap 
one another.  In other words, in order to 
receive direct payment from DFAS, there 
must be 10 years of creditable military 
service performed during the marriage.  
If 10 years of creditable service is not 
performed during the marriage, this does 
not preclude the court from dividing mili-
tary pay, it simply means that the former 
spouse must go after their ex directly for 
payment of his or her share of the retire-
ment.  

DFAS can only pay a maximum of 
50 percent of a military retiree’s dispos-
able military retired pay.  This does not 
mean a court is precluded from awarding 
an amount in excess of 50 percent of dis-
posable retired military pay, it only means 
that if the military member is obligated to 

pay more than 50 percent of disposable 
military retired pay, any amount in excess 
of 50 percent will have to be acquired di-
rectly from the military service member 
and not from DFAS.
20/20/20 Rule

Under the 20/20/20 rule, 20 years of 
creditable military service performed dur-
ing the marriage means your non-member 
client is a dependent and eligible for med-
ical benefits.2  As long as your client does 
not 1) get remarried or 2) get coverage 
under an employer sponsored health plan, 
he or she is going to enjoy the same medi-
cal benefits as his or her ex.  Additionally, 
your client is eligible to receive commis-
sary and exchange benefits.3 
20/20/15 Rule

The 20/20/15 rule involves 20 years of 
marriage and 20 years of military service 
and 15 years of marriage overlap with 15 
years of military service.4  The benefits 
received by someone who qualifies under 
the 20/20/15 rule are expanded.5  Essen-
tially, the benefits under this rule are in-
tended to be transitional.  One who quali-
fies can count on a year of medical ben-
efits after divorce and can purchase ad-
ditional coverage for another 24 months.  
Furthermore, the person would be entitled 
to commissary and exchange benefits for 
one year.6

Types of retirement
Subject to changes that may be com-

ing due to the current economic situation 
in our country, there are essentially two 
types of military service retirements 1) an 
active duty retirement and 2) a reserve/
guard retirement.  
Active duty

If a military member completes 20 
years of active duty service, he or she is 
eligible for an active duty retirement.  A 
creditable year would be a year of ac-
tive service.  If a member gets out, goes 
into the reserves and then re-enters ac-

tive duty, an active duty retirement is still 
possible, but time would need to be made 
up to compensate for the time not served 
on active duty.  The benefits for an active 
duty retirement is payable immediately 
upon retirement from active duty.  One 
can expect that if the minimum 20 years 
is served, the retired member will receive 
about one half of his or her pay, with ad-
ditional cost of living adjustments (CO-
LAs) throughout the years.  If one serves 
more than 20 years of active duty, he or 
she receives amounts above and beyond 
one half of the pay based on established 
pay guidelines.
Reserve/Guard

Reserve or guard retirement is differ-
ent.  If a guardsman or reservist serves for 
20 years they can also retire.  However, 
for now, one cannot draw guard or reserv-
ist retirement, except in limited circum-
stances, until age 60.  There is discussion 
to raise the age to over 60.  A creditable 
year for retirement purposes means one 
acquires at least 50 points, 15 points for 
just being a member, 12 for the two week 
annual tour and 12 days of inactive duty 
training for certain reservists or, if you are 
a “weekend warrior,” two points for each 
drill weekend (which, times 12 months 
equals 24 points).  If one fails to acquire 
the requisite 50 points in a year, that year 
will not count towards retirement and one 
would need to serve an additional year to-
ward his or her 20 years.  The amount of 
pay a retired guardsman or reservist will 
acquire depends upon rank and number of 
points received over the years.
Military retirement orders

When dividing military retirement, 
most practitioners will find guidance in a 
publication on the DFAS website.7  This 
helpful tool suggests there are basically 
four ways to divide an active duty award 
and provides suggested language to be 
included in a military retirement order 
(highlighted on the next page):
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A fixed dollar amount for a captain in  
2011 may be very different from  

a fixed dollar amount  
for a captain in 2022.

The fixed award: “The former 
spouse is awarded ___ percent [or dol-
lar amount] of the member’s disposable 
military retired pay.”  The problem with 
this type of award is that it does not ac-
count for COLAs.  Additionally, it does 
not account for changes in military pay.  A 
fixed dollar amount for a captain in 2011 
may be very different from a fixed dollar 
amount for a captain in 2022.

A formula award: “The former 
spouse is awarded a percentage of the 
member’s disposable military retired 
pay, to be computed by multiplying 
50% times a fraction, the numerator 
of which is ______ months of marriage 
during the member’s creditable mili-
tary service, divided by the member’s 
total number of months of creditable 
military service.”  This award accounts 
for COLAs and changes in military pay.  
You must provide DFAS with the num-
ber of months of military service that 
were performed during the marriage.  If 
you give DFAS the date of marriage and 
date of divorce, DFAS will not calculate 
the number of months of military service 
performed or fill in the blank for you.  To 
avoid the necessity of a motion to clarify, 
it seems prudent to include the months of 
marriage that occurred during the credit-
able military service.

The hypothetical award: “The for-
mer spouse is awarded _____% of the 
disposable military retired pay the 
member would have received had the 
member retired with a retired pay base 
of ________ and with _______ years of 
creditable service on ________.”  The 
hypothetical award does not give the for-
mer spouse the benefit of any of the pay 
increases or increased service time after 
the divorce.  Reasonable minds can differ 
regarding whether the hypothetical award 
is more consistent with Idaho community 
property laws than the formula award.  
While it is true the higher rank is achieved 
after divorce, the foundation for that high-
er rank would not be possible without the 
community effort expended.  The hypo-
thetical award is intended to keep the for-
mer spouses award to retirement amounts 
at the time of the actual divorce.  The hy-
pothetical award does seem to provide a 
clean break as of the date of the divorce, 
but this is debatable. 

A hypothetical award at the time re-
tirement is paid: “The former spouse 
is awarded _____% of the disposable 
military retired pay the member would 
have received had the member retired 
on his actual retirement date with the 

rank of ________ and with _______ 
years of creditable service.”  This would 
keep the former spouse from receiving 
any benefit of rank achieved after divorce, 
but give the former spouse the benefit of 
inflationary changes to the amounts in the 
pay tables.  Some may argue this method 
is the most consistent with Idaho com-
munity property law because it does not 
give the former spouse the benefit of sub-
sequent rank advancement after divorce, 
but does give the former spouse increases 
for inflation at the rank actually achieved 
at retirement.

The language for the formula and hy-
pothetical awards is different for a reserv-
ist or guardsman.  The language for the 
fixed award for the reservist or guards-
man retirement remains the same.  Unlike 
the active duty formula and hypothetical 
awards, the reservist or guardsman for-
mula and hypothetical awards require 
points to be specified, as opposed to num-
ber of months of service.  Military mem-
bers should have access to a point credit 
summary, which outlines points earned as 
a reservist or guardsman.  Additionally, a 
service history outlines years that will be 
counted towards retirement and years that 
will not and how many total points have 
been earned during military service.

The helpful tool referenced before sug-
gests the following language for a reserv-
ist or guardsman retirement:  The formula 
award: “The former spouse is awarded a 
percentage of the member’s disposable 
military retired pay, to be computed by 
multiplying 50% times a fraction, the 
numerator of which is _________ re-
serve retirement points earned during 
the period of the marriage, divided by 
the member’s total number of reserve 
retirement points earned.” 

The hypothetical award: “The for-
mer spouse is awarded ______% of 
the disposable military retired pay the 
member would have received had the 
member become eligible to receive mili-
tary retired pay with a retired pay base 

of _____ and with reserve retirement 
points on _______.”

A hypothetical award at the time re-
tirement is paid: “The former spouse is 
awarded ______% of the disposable 
military retired pay the member would 
have received had the member become 
eligible to receive retired pay on the 
date he [or she] attained age 60, with 
the rank of _______, with ________
reserve retirement points, and with 
______ years of service for basic pay 
purposes.”
TSP and retirement orders

Fortunately or unfortunately, the quest 
to find what else a former spouse may or 
may not be entitled to does not end with 
an analysis of a military service retire-
ment.  Military members also have the 
option to save for retirement through the 
Thrift Savings Plan (TSP).  TSP is a con-
tribution plan that is akin to a 401(k) plan 
and available to military servicemen and 
women as well as certain federal civil-
ian employees.  An order regarding the 
TSP must comport with the United States 
Code.8  Again, practitioners will find 
guidance in a publication that provides 
valuable information regarding sample 
language for a TSP retirement order.9  Es-
sentially, there are three suggested ways 
to divide retirement from the TSP:  
The fixed dollar amount: “ORDERED: 
[payee’s name, Social Security number 
(SSN), and address] is awarded $____ 
from the [civilian and/or uniformed 
services] Thrift Savings Plan account* 
of [participant’s name, SSN, and ad-
dress].”

The percentage award: “ORDERED: 
[payee’s name, SSN, and address] is 
awarded ____% of the [civilian and/
or uniformed services] Thrift Savings 
Plan account[s]* of [participant’s name, 
SSN, and address] as of [date].”

The fraction award: “ORDERED: 
[payee’s name, SSN, and address] is 
awarded [fraction] of the [civilian and/
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Again, practitioners will find guidance  
in a publication that provides  

valuable information regarding  
sample language for  

a TSP retirement order. 

or uniformed services] Thrift Sav-
ings Plan account[s]* of [participant’s 
name, SSN, and address] as of [date].”

Note that the suggested language re-
quires social security numbers and ad-
dresses from both the payee and the par-
ticipant spouse.  Further, it requires the 
order to identify whether the money is to 
come from the civilian TSP, the uniformed 
services TSP, or both.  A civilian TSP and 
a Uniformed TSP share the same account 
number.  The TSP account number will 
also be required in the order.

If the military member is a guardsman 
or a reservist or has already achieved an 
active duty military retirement, the mili-
tary member may also be a civilian em-
ployee.  While civilian retirement is out-
side the scope of this article, it should be 
understood that federal civilian employees 
also have their own retirement system that 
is, in most cases, separate and apart from 
the military retirement system.

It seems likely, due to current cir-
cumstances of the economy, the current 
military retirement system will undergo 
changes.  However, it is unclear how 
quickly those changes will occur or how 
broad those changes will be.  What will 
likely not change is the complexity of mil-

itary retirement and the existence of those 
who believe they have more protections 
under the system then they actually have.
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2 See 55 U.S.C. §§ 1072(2)(F) and 1086(c)(3). 
3 See 54 U.S.C. § 1062.
4 See 55 U.S.C. § 1072(2)(H). 
5 See 55 U.S.C. § 1086a. 
6 See 54 U.S.C. § 1062.
7 Available at http://www.dfas.mil/dfas/garnish-
ment/usfspa/attorneyinstructions.html.   
8 See 84 U.S.C. §§ 8435(c) and 8467.  For addi-
tional information see 5 U.S.C. § 1653.
9 Available at https://www.tsp.gov/PDF/formspubs/
oc01-7.pdf.

Mediation and Arbitration Services

D. Duff McKee
Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701  Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com

Do you have clients with  

T A X   P R O B L E M S ?  
Martelle, Bratton and Associates 

represents clients with 
 Federal and State tax problems      

Offers in COmprOmise•	
AppeAls •	
BAnkruptCy DisChArge      •	
innOCent spOuse       •	
instAllment plAns      •	
penAlty ABAtement•	
tAx COurt representAtiOn •	
tAx return prepArAtiOn •	
mOrtgAge mODifiCAtiOns•	

Martelle, Bratton and Associates
208-938-8500 

873 East State Street  
Eagle, ID  83616 

E-mail:attorney@martellelaw.com 
www.martellelaw.com
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COURT INFORMATION

Idaho Supreme Court 
Oral Argument for October 2011

Wednesday, October 12, 2011 – BOISE 
10:00 a.m. In Re: Constitutionality of Idaho Legislative 
Reapportionment Plan of 2002 (2002 Plan L97) and of 2002 
Congressional Reapportionment Plan............................#39127-2011

Oral Argument for November 2011

Wednesday, November 2, 2011 – TWIN FALLS 
8:50 a.m. Habib Sadid v. Idaho State University...........#37563-2010
10:00 a.m. Thomas Weisel v. Beaver Springs Owners Assoc. 
.......................................................................................#37800-2010
11:10 a.m. Maclay v. Real Estate Commission..............#37946-2010

Thursday, November 3, 2011 – TWIN FALLS   
8:50 a.m. Paul Morrison v. Northwest Nazarene University .............
...................................................................................... #37850-2010
10:00 a.m. Gary Brown v. The Home Depot 
...............................................#38076-2010 (Industrial Commission)
11:10 a.m. Current v. Haddons Fencing, Inc. 
...............................................#37740-2010 (Industrial Commission)  

Friday, November 4, 2011 – TWIN FALLS   
8:50 a.m. County of Boise v. ICRMP............................#37861-2010
10:00 a.m. V. J. Magee v. Thompson Creek Mining 
...............................................#36352-2009 (Industrial Commission)
11:10 a.m. Farrell v. Whiteman ....................................#37712-2010

Monday, November 7, 2011 – BOISE    
8:50 a.m. T. J. T., Inc. v. Ulysses Mori .........................#37805-2010 
10:00 a.m. Nava v. Rivas-Del Toro ..............................#37613-2010
11:10 a.m. Zinman v. Resler ........................................#37772-2010

Wednesday, November 9, 2011 – BOISE   
8:50 a.m. State v. John Joseph Delling ..............#36920/36921-2009
10:00 a.m. State v. Daniel Johnson ..............................#37758-2010
11:10 a.m. Isabel Enriquez v. Idaho Power Co. ...........#37812-2010

OFFICIAL NOTICE 
COURT OF APPEALS OF IDAHO

Chief Judge
David W. Gratton 

Judges
Karen L. Lansing  

Sergio A. Gutierrez
John M. Melanson

2nd Amended - Regular Fall Terms for 2011 
Boise. . . . . . . . . . . . . . . . . . . . . . . . .  August 9, 11, 18 and 23
Boise. . . . . . . . . . . . . . . . . . . . . . . .September 8, 9, 12 and 13
Boise. . . . . . . . . . . . . . . . . . . . . . . . October 6, 11, and 18 20
Boise. . . . . . . . . . . . . . . . . . . . . . November 8, 10, 15, and 17

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2011 Fall Terms 
of the Court of Appeals of the State of Idaho,  and should be 
preserved. A formal notice of the setting of oral argument in 
each case will be sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for October 2011

Thursday, October 6, 2011 – BOISE    
10:30 a.m. Naranjo v. Dept. of Correction.....................#37027-2009
1:30 p.m. State v. Decker...............................................#38104-2010

Tuesday, October 11, 2011 – BOISE    
10:30 a.m. Graves v. Dept. of Transportation................#38103-2010
1:30 p.m. State v. Ligon-Bruno......................................#37847-2010

Tuesday, October 18, 2011 – BOISE    
9:00 a.m. State v. Eatinger..............................................#38289-2010
10:30 a.m. State v. Voss.................................................#38366-2010
1:30 p.m. Wilkinson v. Dept. of Transportation.............#38335-2010

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Roger S. Burdick  

Justices
Daniel T. Eismann

Jim Jones
Warren E. Jones
Joel D. Horton

2nd AMENDED - Regular Fall Terms for 2011

Idaho Falls . . . . . . . . . . . . . . . . . . . . . . . . . . . . August 23 and 24
Pocatello. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . August 25 and 26
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . .August 31
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 23 and 30
Coeur d’Alene and Moscow Lewiston . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 26, 27, and 28
Twin Falls . . . . . . . . . . . . . . . . . . . . . . . . . November 2, 3, and 4
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . November 7, 9, and 30
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . December 2, 5, 7, and 9

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2011 Fall Terms 
of the Supreme Court of the State of Idaho, and should be 
preserved. A formal notice of the setting of oral argument in 
each case will be sent to counsel prior to each term.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 9/1/11 )

CIVIL APPEALS
aDverSe poSSeSSion anD preSCriptive 
eaSementS
1. Whether the district court erred when 
it determined an implied easement by 
necessity existed.

Machado v. Ryan
S.Ct. No. 37888
Supreme Court

attorney FeeS anD CoStS
1. Did the court err by finding the arbitrator 
exceeded his authority in determining Blue 
Dog RV, Inc. was entitled to an award of 
attorney’s fees incurred in the arbitration, 
and in denying Blue Dog RV those fees?

Blue Dog RV, Inc. v. Treaty Rock, Inc.
S.Ct. No. 37870

Court of Appeals

ContraCt
1. Do the facts support the trial court’s 
conclusion that an implied in fact contract 
existed requiring Zebe and Lawson to 
reimburse Clayson?

Clayson v. Zebe
S.Ct. No. 38471
Supreme Court

eviDenCe
1. Did the district court err in denying 
O’Shea’s motion for judgment 
notwithstanding the verdict?
O’Shea v. High Mark Development, LLC

S.Ct. No. 37869
Supreme Court

lienS
1. Does a mortgage securing a loan whose 
proceeds are used entirely to fund the 
purchase of real property lose its purchase 
money status when the buyer/borrower 
pledges additional security?

Insight LLC v. Gunter
S.Ct. No. 38158
Supreme Court

poSt-ConviCtion relieF
1. Did the district court err in denying 
Murphy’s motion for appointment of 
counsel?

Murphy v. State
S.Ct. No. 37254

Court of Appeals

2. Did the court err in summarily dismissing 
Hannington’s untimely petition?

Hannington v. State
S.Ct. No. 37621

Court of Appeals

3. Did the court err when it dismissed 
Elston’s petition for post-conviction relief 
because the court failed to take proper 
judicial notice of the underlying case or 
improperly relied on the court’s memory?

Elston v. State
S.Ct. No. 37895

Court of Appeals
4. Did the court err by dismissing two 
claims asserted in Olson’s amended 
petition because they were dismissed 
for reasons other than those stated in the 
state’s motion for summary dismissal?

Olson v. State
S.Ct. No. 38042

Court of Appeals
5. Did the court err when it dismissed 
Watt’s petition for post-conviction relief?

Watts v. State
S.Ct. No. 37748

Court of Appeals
6. Did the court err in summarily dismissing 
Lash’s petition for post-conviction relief?

Lash v. State
S.Ct. No. 37983

Court of Appeals
7. Did the court err in summarily 
dismissing Alvarez’s successive motion 
for post-conviction relief?

Alvarez v. State
S.Ct. No. 37580

Court of Appeals
SubStantive law
1. Whether a deed of trust conveying 
community property is void ab initio 
without the signature of one of the 
spouses.

New Phase Investments, LLC v.  
DAFCO, LLC

S.Ct. No. 38447
Supreme Court

2. Did the court err in finding the Director 
of Idaho Department of Health and Welfare 
had the authority to abolish the position of 
Regional Director in several regions?

Arambarri v. Armstrong
S.Ct. No. 38351
Supreme Court

Summary JuDGment
1. Did the court err in granting summary 
judgment to Dixon and Blackfoot Medical 
Clinic by weighing the evidence, failing 
to give inferences to Doherty and refusing 
to consider Doherty’s affidavit opposing 
summary judgment?

McCallister v. Dixon
S.Ct. No. 38196
Supreme Court

2. Did the court err in granting summary 
judgment to NIC on Johnson’s Idaho 
Human Rights Claim?

Johnson v. North Idaho College
S.Ct. No. 38605
Supreme Court

3. Whether the district court erred in 
granting Hedstead summary judgment and 
in finding I.C. § § 49-1610 and 49-1839 
require the surety to have a judgment before 
paying bond claims.

Hedstead v. Western Surety Company
S.Ct. No. 38467
Supreme Court

termination oF parental riGhtS
1. Did the court err by finding clear 
and convincing evidence that Jane Doe 
neglected her children as contemplated by 
I.C. § 16-1602(25)?

Dept. of Health & Welfare v.  
Doe (2011-14)

S.Ct. No. 38890/38906
Supreme Court

CRIMINAL APPEALS
Due proCeSS
1. Was Marmentini deprived of his due pro-
cess right to a fair trial by the prosecutor’s 
misconduct during closing arguments?

State v. Marmentini
S.Ct. No. 38273

Court of Appeals
2. Did the prosecutor’s comments during 
closing argument amount to fundamental 
error?

State v. Cavanaugh
S.Ct. No. 37705

Court of Appeals
eviDenCe
1. Did the court abuse its discretion in find-
ing relevant and in admitting testimony of 
statements made by Landon about commit-
ting a robbery?’

State v. Landon
S.Ct. No. 37950

Court of Appeals
1. Did the court err in admitting testimony 
regarding unrelated bad acts by Hernan-
dez?

State v. Hernandez
S.Ct. No. 38021

Court of Appeals
inStruCtionS
1. Did the district court provide the jury 
with an erroneous “falsus in uno, falsus in 
omnibus” instruction that impermissibly re-
stricted the jury’s power to weigh the cred-
ibility of the witnesses and the evidence?

State v. Bedolla
S.Ct. No. 37537

Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 9/1/11 )

SearCh anD Seizure –  
SuppreSSion oF eviDenCe
1. Did the court err in denying Tincknell’s 
motion to suppress evidence and by rul-
ing his traffic stop was not impermissibly 
extended?

State v. Tincknell
S.Ct. No. 38165

Court of Appeals
2. Did the court err in denying Long’s 
motion to suppress and in concluding the 
search warrant was supported by probable 
cause?

State v. Long
S.Ct. No. 38580

Court of Appeals
3. Did the court err in denying Gonzalez’s 
motion to suppress and in finding the offi-
cer had probable cause to believe Gonza-
lez drove a car upon private property open 
to the public while under the influence of 
alcohol?

State v. Martinez-Gonzalez
S.Ct. No. 37737

Court of Appeals

4. Did the court err in denying Lott’s mo-
tion to suppress because the search of her 
purse pursuant to the arrest of another per-
son was not within the scope of searches 
incident to arrest pursuant to Arizona v. 
Gant?

State v. Lott
S.Ct. No. 36390

Court of Appeals

5. Did the court err in finding the stop of 
Jenkins’ car was supported by reason-
able, articulable suspicion and in denying 
Jenkins’ motion to suppress the evidence 
found in her car?

State v. Jenkins
S.Ct. No. 38169

Court of Appeals

6. Did the district court err in granting 
Clark’s motion to suppress evidence of 
his felony DUI?

State v. Clark
S.Ct. No. 38565

Court of Appeals

SentenCe review
1. Did the court correctly interpret I.C. 
19-2520G as requiring a mandatory 
minimum determinate sentence of fifteen 
years?

State v. Ephraim
S.Ct. No. 38284

Court of Appeals

SubStantive law
1. Did the district court err in admitting 
Marsh’s purported judgments of convic-
tion because they were not properly certi-
fied or authenticated?

State v. Marsh
S.Ct. No. 37185

Court of Appeals 

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

Vial Fotheringham is your full-service homeowner association law center, 
providing education, representation, and litigation on behalf of 
associations. We are committed to proactive assistance by offering 
comprehensive education, training, and answers to HOA questions, in 
order to help associations navigate community l i f e. For more info visit: 

www.vf-law.com 

Now offering complimentary educational courses! Hosting informational 
lunches for professional association managers and training 

courses for HOA board members. Please join us!
 

12828 LaSalle St, Suite 101 Boise, ID 83713 
Phone: 208.629.4567 Fax: 208.392.1400 

Email: lawfirm@vf-law.com

LAWYERS
VIALFOTHERINGHAM LLP



38 The Advocate • October 2011

UNITED STATES DISTRICT AND BANKRUPTCY COURT
DISTRICT OF IDAHO

N O T I C E
September 1, 2011

TO: INTERESTED MEMBERS OF THE IDAHO STATE BAR
 The Judges of the United States District and Bankruptcy Court for the District of Idaho intend to appoint a Lawyer 
Representative to serve on the Ninth Circuit Conference of the United States Courts for a three-year term to replace Alan 
Stephens. In addition to Alan Stephens, the District of Idaho’s current Lawyer Representatives are Thomas High and Trudy 
Fouser. Debora Kristensen currently serves as Chair of the Ninth Circuit Lawyer Representative Coordinating Committee and 
Larry Westberg serves as a Ninth Circuit Appellate Lawyer Representative.

 Effective November 1999, the Board of Judges adopted a Lawyer Representative Selection Plan, based upon current 
bar membership, which ensures state-wide representation. This plan calls for selection of lawyer representatives as follows: 
2010 - 4th District; 2011 - 1st and 2nd District; 2012 - 4th District; 2013 - 6th and 7th District; 2014 - 3rd and 5th District; 
2015 - repeat above.

 Based upon the Plan, this year’s lawyer representative must come from the 1st or 2nd District.

 Applicants are required to:

 1. Be a member in good standing of the Idaho State Bar and be involved in active trial and appellate practice for not  
 less than 10 years, a substantial portion of which has been in the federal court system;

 2. Be interested in the purpose and work of the Conference, which is to improve the administration of the federal  
 courts, and be willing and able actively to contribute to that end;

 3. Be willing to assist in implementing Conference programs with the local Bar;

 4. Be willing to attend committee meetings and the annual Ninth Circuit Judicial Conference.

 Reimbursement of actual expenses will be allowed for attending the Ninth Circuit Judicial Conference as well as the 
expenses to attend committee meetings and the Annual District Conference. Typical duties include: serving on court commit-
tees, making recommendations on the use of the Court’s non-appropriated fund, developing curriculum for the District Confer-
ence, serving as the representative of the Bar to advance opinions and suggestions for improvement, and assisting the Court 
in the implementation of new programs or procedures. Any persons interested in such an appointment should submit a letter 
setting forth their experience and qualifications, no later than November 1, 2011, to the following:

Ms. Diane K. Minnich
Executive Director
Idaho State Bar
P. O. Box 895
Boise, Idaho 83701-0895

 The Commission will then select six applicants for referral to the Judges of the United States District Court in Boise, 
Idaho, who will make the final selection by December 1, 2011, or as soon thereafter as possible.
DATED this 1st day of September, 2011.

B. Lynn Winmill, Chief Judge
United States District Court
District of Idaho
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IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

For thoSe who take  
Criminal DeFenSe SeriouSly. 

2011 reGional SeminarS 
oCtober 14 in boiSe•	
november 4 in poCatello•	

Speakers include:
 Chris Gauger from the San Francisco  

Public Defender’s Office, Tom McCabe,  
Sara Thomas and Sarah Tompkins.

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Let me go online for you!  
With over 20 years of experience as a  
Research Specialist, I am an expert  

at online legal research. 

I can find the information you need to achieve  
the best results for your client.

Quick, Efficient, Accurate & Affordable 
If it’s out there, I can find it!

Contact:
Teressa Zywicki, JD
Phone: (208)724-8817
Email: tzywicki@cableone.net
Web: idaholegalresearch.com

 

Know a Lawyer that needs help with
drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net  800.386.1695
CONFIDENTIAL Toll free Crisis Line

24
HOUR

HOTLINE
866.460.9014

R. Bruce Owens
Attorney at Law

of the Firm,

Admitted ID and WA

Association or fee split on Malpractice & other Serious Injury Cases
Mediation, Arbitration & ADR Services in a new o�ce facility

Martindale-Hubbell AV rated
Named “Best Lawyers in America” since 1993

Named “Mountain States Super Lawyer” in 2010
Certi�ed Civil Trial Specialist since 1995

208-667-8989
1-877-667-8989

8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com
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Larry C. Hunter 
Idaho Delegate
to ABA House of Delegates

aBa delegate rePort

The American Bar Association re-
cently held its annual meeting in Ontario.  
That would be the Province of Ontario, 
Canada, in the city of Toronto, not the 
self-proclaimed onion capital of the world 
across the Snake River.  Aside from the 
fact that Toronto is an international city 
of renown, there is an American nexus to 
Canada’s largest city.  The United States 
once conquered and occupied the city (it 
was a town then) during the War of 1812.  
Some Canadians like to remind us that 
it was us against them at that time, even 
though 200 years have passed.  Actually 
we also torched the town, which may have 
given impetus to the British burning Wash-
ington, D.C. later in the war.  Of course 
Washington was not much more than 
a town at the time either — just a fairly 
important town.  Nonetheless, letting by-
gones be bygones, Toronto welcomed us 
and our devalued dollar to the city and we 
had a productive set of meetings.

At an ABA annual meeting the gov-
ernance portion 
can accurately be 
divided into three 
sections (there 
are also multiple 
informative CLE 
programs and 
themed lunch 
meetings which I 
will not discuss).  
The three sections 
are:  (1) the meet-
ing of the House 
of Delegates to 
debate and vote on resolutions brought 
before it; (2) hearing presentations from 
visiting officials and special programs; 
and (3) election of officers which includes 
meetings of the nominating committees 
and hearing speeches from candidates and 
elected officers.  I will briefly discuss all 
three of those areas.

There were 47 resolutions brought be-
fore the House during the two day session.  
Some were heavily debated either before 
or during the session.

Once such resolution that was heavily 
debated was a proposal by the National 

Conference on Uniform Laws that an 
ABA-approved Uniform Collaborative 
Law Rule/Act be passed.  Many of you 
already know what collaborative law is, 
but briefly it is a practice of dispute reso-
lution in which two parties agree to try 
to resolve a dispute without litigation.  It 
differs from mediation in that it is more 
structured, and it is different than arbi-
tration in that no witnesses are called or 
formal evidence presented.  The twist to 
the collaborative law technique is that 
if no resolution is reached, the attorney 
representing a party cannot represent the 
party in ensuing litigation.  The reasoning 
behind that provision is that the attorneys 
for the parties are integral participants in 
the collaborative law process.  The debate 
centered around that disqualification be-
ing a hindrance to the right a party has to 
choose its own attorney and the possibil-
ity of abuse of that disqualification on the 
disapproval side.  On the approval side, 
the greater “access to justice” allowed by 
adopting the collaborative law technique 
was emphasized (collaborative law is used 
heavily in the domestic relations practice).  
Mention was made that collaborative law 
was already being utilized in numerous 
jurisdictions and at least three states had 
passed collaborative law statutes  Hence, 
it would not be the ABA adopting col-
laborative law but merely providing a 

mechanism for its uniform utilization.  In 
the end, the status quo held sway and the 
resolution was defeated.  It remains to be 
seen if the supporters will redraft the pro-
posed legislation and try again.

Without deprecating the significance 
of the other 44 resolutions, I will report 
on only two other resolutions.  The first 
was whether to allow Guam, the North-
ern Mariana Islands (NMI), and American 
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Samoa full representation in the House of 
Delegates.  Previously Guam and the NMI 
shared a seat and American Somoa was 
unrepresented.  The resolution passed and 
each now have one delegate in the House.  
Another resolution involved an issue that 
I was unaware of.  Apparently, on law 
school (and perhaps other schools) ad-
mission applications, applicants check an 
ethnicity box showing them to be Native 
American when they are not in order to 
qualify for minority status in the applica-
tion process.  Therefore, a resolution was 
passed to urge ABA-approved law schools 
to include a heritage statement, tribal citi-
zenship, or enrollment number for those 
who claim Native American heritage.  

The second area was the presenta-
tion by guest speakers.  At the opening 
ceremonies, we heard from the justice of 
the Canadian Supreme Court, Justice Ste-
phen Breyer of the United States Supreme 
Court, and Stephen Zack, then President 
of the ABA.  A common theme among the 
American speakers was the woeful lack of 
funding for state judicial systems.  Dur-
ing the meeting itself, there were speeches 
from the incoming President, William T. 
(Bill) Robinson, III ( this year’s Bellwood 
lecturer at the University of Idaho) and 
the President-Elect Laurel Bellows.  This 
year’s honorees for the ABA Presidential 

Medal were Ted Olson and David Boies, 
sterling examples of trial attorneys (the 
opposing counsel in the Gore v. Bush elec-
tion case for example).  They currently 
co-chair the ABA special commission on 
the preservation of the judiciary, so it is 
obvious what their remarks emphasized.

The program presented by the Commit-
tee on Issues of Importance to the Profes-
sion related to the ethics 20/20 committee 
which is examining emerging ethical is-
sues relating to confidentiality as it relates 
to portable devices, outsourcing, both 
foreign and domestic, social networking 
in the client development work, and alter-
native law firm practice structures.  This 
panoply of speakers presented a range of 
information which could fill many articles 
such as this.

The final element of the meeting was 
the election of officers.  Briefly, the new 
President is William T. (Bill) Robinson, 
III from Kentucky.  The President-Elect 
is Laurel Bellows of Illinois.  The races 
for President-Elect nominee and Chair of 
the House are down to one candidate each 
from three. While the official election is 
in February, it is clear that Jim Silkenat 
of New York will be the President-Elect 
nominee and Bob Carlson of Montana 
will be the next Chairman of the House of 
Delegates.  Both are friends of Idaho.

About the Author
Larry C. Hunter is a partner with 

Moffatt, Thomas, Barrett, Rock and Fields 
in Boise. His practice includes general 
and commercial litigation, administrative 
law, and alternative dispute resolution. He 
is a past president of the Idaho State Bar. 
He received his J.D. from Northwestern 
University School of Law. He has an A.B. 
from Harvard University (cum laude). 
Contact information for Larry is: (208) 
345-2000, or lch@moffatt.com. 

ADR SERVICES 
MEDIATION • ARBITRATION • EVALUATION

Elam & Burke 
251 E. Front St., Ste. 300, P.O. Box 1539, Boise, ID 83701 

Tel: 208-343-5454 • Fax: 208-384-5844 
www.elamburke.com

JOHN MAGEL

40 years’ experience 
Litigation & ADR 

More than 850 mediations
jm@elambuke.com
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The Idaho  
Chapter’s newsletter, 

called Sidebar  
provides practitioners  

with a quick  
and thorough  

glimpse of  
happenings in  

the federal  
courts in  
Idaho.

federal Court Corner

Tom Murawski 
United States District
and Bankruptcy Courts

Judge Boyle Receives 
Distinguished Lawyer Award

Congratulations to U.S. Magistrate 
Judge Larry M. Boyle who is the recipi-
ent of the Idaho State Bar’s 2011 Distin-
guished Lawyer Award. This honor rec-
ognizes attorneys who have distinguished 
themselves through exemplary conduct, 
professionalism, and years of dedicated 
service to the legal profession and the citi-
zens of Idaho. Judge Boyle’s legal career 
has spanned 39 years, including 25 years 
as a state and federal court judge. He has 
served as a state district court judge, a 
Justice of the Idaho Supreme Court and 
a United States Magistrate Judge. In addi-
tion to hearing federal court cases, Judge 
Boyle is a frequent instructor at the U.S. 
Department of Justice Advocacy Center 
and has taught the rule of law and Ameri-
can jurisprudence to judges in Azerbaijan, 
a former Soviet Union province. In addi-
tion, he has taught the rule of law, human 
and civil rights and other topics to pros-
ecutors and judges in the Islamic Republic 
of Pakistan, and has also taught appellate 
and trial advocacy to law students in the 
Ukraine.
Dedication of Liberty Bell at United 
States Courthouse in Pocatello 

Mission Accomplished! The official 
dedication cer-
emony celebrat-
ing the permanent 
placement of the 
Liberty Bell at 
the United States 
Courthouse in 
Pocatello was 
held on August 
29. U.S. Ninth 
Circuit Court of 
Appeals Judge 
N. Randy Smith, 
U.S. Chief District 
Judge B. Lynn Winmill, U.S. Bankruptcy 
Judge Jim D. Pappas and U.S. Magistrate 
Judge Larry M. Boyle presided over the 
ceremony, which was attended by approx-
imately 300 people from the Pocatello 
community and included many dignitar-
ies. This event was literally years in the 
making and signified the culmination of 

much hard work and the tireless efforts 
of numerous patriotic Idahoans. Special 
thanks go to Lowell Hawkes, who was the 
driving force behind the project to move 
the Liberty Bell from its most recent site 
in Brady Park to the grounds of the U.S. 
Courthouse in Pocatello. Remarks were 
also made by Mike Sutton, past Grand 
Master of the Masonic Building Associa-
tion, who actually owns the Liberty Bell. 
Jenni Scott then sang a moving rendition 
of “God Bless the USA,” which was fol-
lowed by the unveiling of the Dedication 
Rocks and the ringing of the Liberty Bell 
(in E-flat).
Idaho’s NBA Wins Award  
for Outstanding Newsletter

The Idaho Chapter of the Federal Bar 
(FBA) was recently selected as a recipient 
of the Federal Bar Association’s 2011 Out-
standing Newsletter Recognition Award.  
President Keely Duke, accepted the award 
at the FBA National Convention in Chica-
go in September.  Newsletters are judged 
by a national panel of lawyers on design, 
layout, content and relevance to its bar 
members. The Idaho Chapter’s newslet-
ter, called Sidebar, is the primary vehicle 
for reaching out to and communicating 
with its members. It provides practitioners 
with a quick and thorough glimpse of hap-
penings in the federal courts in Idaho by 
listing federal court complaints filed in the 
district, summarizing trials in the district 
and their results, and summarizing recent 
significant Supreme Court and Ninth Cir-
cuit Court of Appeals decisions. Idaho 
FBA Executive Director Susie Headlee 
and Publisher Jackie Hildebrand were 
jointly commended for their outstanding 
efforts and contributions. 
Annual District Conference -  
Federal Practice Program

The U.S. Courts Annual District 
Conference/Federal Practice Program is 
scheduled for Friday, Oct. 14 at the Best 
Western Inn in Coeur d’Alene and Fri-
day, Nov. 4 at the Boise Centre. Please 
mark your calendars. We have an all-star 
line-up of all Idaho attorneys presenting 
a case from Commencement to Appeal. 
Registration fees remain $75 for attor-
neys and $35 for law clerks/law students/
paralegals. See the Conference website at 
http://www.id.uscourts.gov/DistConf2011/
index.html for additional information and 
registration form.

Criminal Justice Act (CJA) Panel
The United States District Court for 

the District of Idaho is currently accepting 
applications for positions on the Crimi-
nal Justice Act (CJA) Panel for appoint-
ment to indigent cases in the District of 
Idaho. Prospective Panel applicants must 
meet the following minimum criteria: be 
a member in good standing of the federal 
Bar of this District; have at least three  
years experience as a member of the Bar; 
have demonstrated experience in, and 
knowledge of the Federal Rules of Crimi-
nal Procedure, Federal Rules of Evidence, 
and Federal Sentencing Guidelines; be 
a registered participant in the District of 
Idaho’s Electronic Case Filing System 
(ECF) and familiar with its procedures; 
and have eight hours of continuing legal 
education in the criminal and constitution-
al law areas every two years. A separate 
panel will be selected for the Southern, 
Central/Northern and Eastern divisions. 
An online application is available on the 
Court’s website. The deadline is October 
31, 2011. 
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using quotations Marks CorreCtly

Tenielle Fordyce-Ruff 
Rainey Law Office

  

Our use of quotation  
marks should be  
consistent and  

take into  
account  
reader  

expectations.

This spring the blogosphere erupted 
into a debate on the correct placement of 
closing of quotation marks.   I was en-
thralled.  The great quotation mark debate 
of 2011 started when Ben Yagoda declared 
that we are witnessing a great paradigm 
shift in the use of quotations marks from 
the American style — placing commas 
and periods to the left of the quotation 
mark, colons and semi-colons to the right 
— to the British style — placing all punc-
tuation marks to the right of the quotation 
mark.  The motivation for this shift?   Ya-
goda asserted that British style is simply 
more logical than the American style.  

Well, the logic argument didn’t sit well 
with some well-
known grammari-
ans.  David Marsh 
argued that Mr. 
Yagoda oversim-
plified the British 
rule.  According 
to Mr. Marsh, 
British rules are 
more complex 
than Mr. Yagoda 
would have us 
believe: punc-
tuation placement 
depends on whether the quoted material 
is a complete unit.   Another prominent 
grammarian, Carol Saller, picked up on 
this same point and asked if she was the 
only one who realized that the British 
rules were so complex.  Nonetheless, Ms. 
Saller believes that reader expectations 
and consistency should determine which 
rules you should follow.

While we may be witnessing a great 
paradigm shift in the placement of com-
mas, periods, and closing quotation 
marks, I agree with Ms. Saller.  Our use of 
quotation marks should be consistent and 
take into account reader expectations.  We 
write for American readers, educated in 
the American style, so we should follow 
the American rules when using quotation 
marks.  With that in mind, I offer the fol-
lowing tips for correctly using quotation 
marks in your writing.
Closing quotation marks and  
other punctuation marks

Placement of quotation marks is a pri-
mary front in the battle between British 
and American usage of quotation marks.  
The first American rule is very simple.  

Always place periods and commas to the 
left of (or inside) the closing quotation 
mark:  “The right to collect rates or com-
pensation for the use of water supplied to 
any county, city, or town, or water district, 
or the inhabitants thereof, is a franchise, 
and can not be exercised except by au-
thority of and in the manner prescribed by 
law.”

The second American rule is also very 
simple.  Always place semi-colons and co-
lons to the right of (or outside) quotation 
marks.  The Idaho Constitution declares 
that all men have “certain inalienable 
rights”: defending life and liberty, pos-
sessing property, pursuing happiness, and 
securing safety.

The third rule, however, is tricky.  The 
placement of dashes, question marks and 
exclamation points depends on context.  
If the mark is part of the original quoted 
material, place it to the left of (or inside) 
the closing quotation mark.  If the mark 
is not part of the original quotation, place 
it to the right of (or outside) the closing 
quotation mark.

These rules are simple, but they aren’t 
enough to ensure that your writing is error 
free when it comes to quotations. 
Correctly indicating quoted  
material

We writers must take care to quote a 
source’s words exactly.  Note that I said 
source’s and words; don’t use quotation 
marks for a single word unless that word 
is used in a special manner and never use 
quotation marks to emphasize your own 
words.  

If you change the quoted material or 
omit part of the quoted material, indicate 
your changes and omissions to the reader.  
Do this through the use of ellipses and 
brackets.

Changes
Sometimes, we need to change the materi-
al we quote.  In most cases, we will change 
capitalization or verb tense for readability, 
or add information for clarity.  You must 
tell the reader you’ve made such a change 
with brackets.

“For the purposes of all classification 
and administration of the laws of the state 
of Idaho, and all administrative orders 
and rules pertaining thereto, the breeding, 
raising, producing or marketing of [ratites 
and ratite products] by the producer shall 
be deemed an agricultural pursuit . . . .”
Omissions

You may wish to trim a quotation down 
or focus the reader’s attention by removing 
some of the source’s words.   To indicate 
that you have omitted part of the original 
text, use an ellipsis.  An ellipsis is three 
periods with spaces between them (. . .).  
It is used in place of the omitted word or 
words.  

If you are omitting words from the 
middle of the sentence, keep any other 
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If you are omitting words at the end of the sentence,  
replace the words with an ellipsis and then include the 

fourth period to punctuate the end of the sentence.   

necessary punctuation marks, such as 
commas or semi-colons.  For instance, 
“All men are by nature free and equal, and 
have certain inalienable rights, . . . acquir-
ing, possessing and protecting property; 
pursuing happiness and securing safety.”

If you are omitting words at the end 
of the sentence, replace the words with 
an ellipsis and then include the fourth pe-
riod to punctuate the end of the sentence.   
Thus, there will be a space between the 
last word and the first period.  If the omis-
sion is after the end of one sentence, place 
the period at the end of the sentence and 
then use the ellipsis.  Thus, there will be 
no space between the last word and the 
first period.  

The exercise and enjoyment of re-
ligious faith and worship shall forever 
be guaranteed; and no person shall be 
denied any civil or political right, privi-
lege, or capacity on account of his reli-
gious opinions . . . .  No person shall be 
required to attend or support any min-
istry or place of worship, religious sect 
or denomination, or pay tithes against 
his consent; nor shall any preference be 
given by law to any religious denomi-
nation or mode of worship. . . . 

If the omission comes at the beginning 
of the sentence, the lower case letter tells 
your reader that you are not beginning 
your quotation at the beginning of a sen-
tence, so you don’t use an ellipsis. 

Finally, if you are quoting a phrase or 
a clause, don’t use an ellipsis before or af-
ter the quoted material.  The government 
may confiscate firearms “actually used in 
the commission of a felony” as an excep-
tion to the right to bear arms.
Block Quotes

You have probably noticed that I set 
off one of my examples in the omissions 
section as a block quote.   Quotations of 
50 words or more should be set off as a 
block quote.  (Use the word count function 

on your word processing program to save 
yourself the time it would take to count.)  
Don’t use quotation marks around these 
quotes (unless you’re appearing before a 
court that requires this).  Instead, block 
quotes are single-spaced and indented on 
both the left and the right to indicate the 
quoted material to the reader.
Conclusion

I hope this has helped you better un-
derstand the American rules governing 
quotation marks and meet your readers’ 
expectations for correct punctuation.  I’m 
off to read some more fascinating gram-
mar blogs.  Hopefully I can find another 
great debate!
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taken from the Idaho Constitution and 
Idaho Code § 25-3601. 
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MG Bernard Champoux, 
commander of the 25th  
Infantry Division, said  

he could not travel  
anywhere in Iraq without 
seeing the distinctive and  

beloved snake patch  
of the 116th.

  

advoCates in aCtion: BittersWeet ConClusion in iraq

Stephen A. Stokes 
Meyers Law Office, PLLC

At the Change 
of Command 
Ceremony, Au-
gust 31, 2011: 
from left: CPT 
Steve Stokes; 
MAJ Paul 
Boice; MAJ 
Darren Ream; 
MAJ Mark H. 
Metcalf (149th 
MEB Brigade 
Judge Advo-
cate, Kentucky 
National Guard, 
the unit replac-
ing the 116th).

I am writing this last column with a 
heavy heart but a jubilant soul.  Our mis-
sion is complete, our time in Iraq has come 
to a close and the 116th Cavalry Brigade 
is coming home to family and friends.  I 
am happy to redeploy, but it is hard to part 
with the friends and colleagues we made 
in Iraq.  It is also hard to leave knowing 
that the U.S. mission in Iraq will be com-
plete in four months and we will not be 
here to see it through.  A small part of me 
wishes I could be here for the final U.S. 
tactical road march out of Iraq.

The 116th had a very successful tour.  
The process began two years ago when 
the 116th received its official deployment 
orders.  The soldiers of the 116th immedi-
ately jumped to action.  Pre-deployment 
training was planned and completed, the 
unit was restructured to meet mission 
needs, soldiers conducted specialized 
training to handle our unique mission, 
line units conducted extra gunnery train-
ing, and additional annual trainings were 
scheduled.  After a lengthy and grueling 
train-up, in September 2010, the 116th 
traveled to Camp Shelby, Mississippi 
where it conducted additional pre-mobi-
lization training.  In November, the 116th 
conducted movement through Kuwait 
to Iraq.  The 116th is now redeploying 
through Fort Lewis, Washington and we 
should be home by the end of September 
2011.

Because of the nature of the 116th’s mis-
sion, the unit was 
spread throughout 
Iraq.  Two ele-
ments of the 116th 
– 3rd Squadron, 
Oregon National 
Guard and 163rd 
Infantry Bat-
talion, Montana 
National Guard – 
were assigned as 
force protection 
units and escorted 
convoys in north-
ern and southern Iraq, respectively.  The 
1-148 Field Artillery Regiment was as-
signed as the Rear Area Operations Com-
mand (RAOC) in the International Zone 
(formerly known as the Green Zone).  The 
1-148 RAOC successfully turned over the 
IZ to a Department of State entity, the Of-
fice of Security Cooperation-Iraq, on Aug. 
1, 2011.  The 116th BSTB was assigned as 
the Garrison Command at Camp Taji, a 
military post north of Baghdad.  The 2nd 

Squadron was the Base Defense Opera-
tions Command at the Victory Base Com-
plex (VBC) outside of Baghdad.  Finally, 
the headquarters of the 116th was assigned 
as the Garrison Command of the VBC, a 
military installation as large as Fort Hood 
or Fort Bragg.  MG Bernard Champoux, 
commander of the 25th Infantry Division, 
said he could not travel anywhere in Iraq 
without seeing the distinctive and beloved 
snake patch of the 116th.

At the VBC, the 116th was responsible 
for the well-being of the 35,000 personnel 
living and working on the VBC.  Howev-
er, the 116th’s primary mission was to pre-
pare the VBC for closure and turnover to 
the government of Iraq.  We successfully 
closed and turned over three camps, Camp 
Slayer, Camp Striker and Camp Cropper.  
This doesn’t sound like much, but these 
camps consisted of 90 million square feet 
of facilities and 34 acres of real proper-
ty.  We also developed drawdown plans 
for the remaining camps, Camp Victory, 
Camp East Liberty, Camp West Liberty 
and Camp Steeler, which will be turned 
over later this year.  Come Dec. 1,  2011, 
the VBC will be completely closed and re-
turned to the government of Iraq.   

The 116th JAG team had a very suc-
cessful deployment.  As the Brigade’s 
Contract/Fiscal Law, Administrative Law, 
and Legal Assistance attorney, I was in-
volved in many actions critical to the suc-
cess of the base closure and drawdown 
mission.  I handled 399 terrain manage-
ment actions, including preparing and ex-
ecuting land leases, preparing show cause 
notices for contractors and tenants in vio-
lation of U.S. military policy and serving 
vacation/eviction notices advising tenants 
when they would have to leave the VBC.  
In conjunction with CPT Chris Coy, a 25th 

ID attorney, I developed a standard operat-
ing procedure for disposing of abandoned 
contractor personal property, which was 
adopted Iraq-wide and which will likely 
be used in Afghanistan as the United 
States draws down there.  I reviewed 144 
contract and acquisition packets for legal 
sufficiency, with a total value of over $110 
million.  Finally, I helped over 600 sol-
diers work through legal issues in areas 
such as divorce, child support and estate 
planning.

MAJ Paul Boice, the Deputy Brigade 
Judge Advocate, was responsible for han-
dling all military justice actions against 
soldiers as well as any civilian miscon-
duct on VBC.  In April 2011, MAJ Paul 
Boice was detailed as Trial Counsel by the 
25th ID for a General Court Martial in the 
case of United States v. Carrasquillo.  In 
the early morning hours of April 1, 2011, 
at Al Asad Airbase, Iraq, three U.S. sol-
diers robbed an Iraqi at gunpoint of over 
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$384,000 U.S.  Two of the soldiers were 
Military Police (MPs) with a New York 
National Guard unit that was set to leave 
Iraq the next day.  MAJ Boice was as-
signed to prosecute one of the MPs, SPC 
Carrasquillo.  A general court martial was 
convened and a trial was held on August 
16-18.    

The court martial required significant 
coordination and planning.  Many of the 
Government witnesses had to be flown 
back to Iraq from the United States to 
testify.  The victim was brought from Al 
Asad to the VBC and an interpreter was 
required at trial to enable the victim to tes-
tify.  SPC Carrasquillo was found guilty 
of conspiracy to commit burglary, con-
spiracy to commit robbery, burglary and 
robbery.  He was sentenced to 10 years 
confinement, total forfeiture of pay and 
allowances and a dishonorable discharge.  
MAJ Boice has been the 116th’s trial coun-
sel since 2004, and this trial and subse-
quent conviction were the highlight of his 
tour as trial counsel.  

MAJ Darren Ream, as the Brigade 
Judge Advocate, was the lynchpin of our 
success.  The JAG office expertly handled 
over 1,500 actions while in theater.  He 
ensured that his team met and exceeded 
their duties, while also instilling a sense of 
camaraderie and teamwork.  MAJ Ream 
worked hard to maintain good relations 
with the 25th Infantry Division JAG of-

fice and the United States Forces – Iraq 
legal team.  MAJ Ream also successfully 
integrated his JAG officers into Brigade 
operations and ensured that we were used 
often at all levels of command.  His steady 
hand and solid leadership ensured the 
success of the JAG mission, which was 
critical to the overall success of the 116th’s 
mission in Iraq.

The successes of the 116th did not 
come without a cost.  In addition to nu-
merous injuries and casualties, the 116th 
lost two of its own.  SPC Nicholas Newby 
and SGT Nathan Beyers were killed on 
July 7,  2011 when insurgents attacked 
their convoy with an improvised explo-
sive device.  Their ultimate sacrifice will 
not be forgotten.  

Of course any successes we achieved 
on the battlefield could not have been pos-
sible without the unwavering love, support 
and dedication of our families.  Military 
families are the unsung heroes.  While 
soldiers are off in faraway places, military 
families are taking the kids to school, pay-
ing bills, and dealing with all of the mi-
nutiae of day-to-day life that becomes so 
much more difficult during a deployment.  
We would also like to thank our employ-
ers, Meyers Law Office in Pocatello, and 
the Ada County Highway District in Boi-
se, for their constant support and sacrifice.  
We would like to again thank the rear 
JAG team, LTC David Dahle, LTC M. 

Lynn Dunlap and MAJ(P) Laura Rainey, 
for their continued support during our de-
ployment.  Finally, special thanks to the 
members of the Idaho State Bar for sup-
porting Idaho citizen soldiers and families 
during the mobilization.  We’ll see you 
soon.  Sine Mora!
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CriMinal JurisdiCtion in indian Country; 
CoMPliCated By design, But not laWless 

Douglas P. Payne 
Benewah County Prosecutor

  

That misrepresentation may contribute to lawlessness  
on reservations by non-tribal members who think they  
are in a jurisdictional void, but will be disappointed to  

find themselves in a county jail being prosecuted.
“Abandon all reason, ye who enter 

here,” read the sign over the door.  The 
firm practiced law relating to Native 
Americans, or “Indian Law” as it is com-
monly known and indexed.

Despite the sign, I entered years ago, 
compelled to do so by my duty to prose-
cute all state-law crimes in a county much 
of which is concurrent with an Indian res-
ervation.  One-fourth of all Idaho coun-
ties are similarly situated.  If you believe 
this subject does not pertain to you and 
you can afford to ignore it, you will likely 
soon learn as a lawyer — and as a citizen 
— you were mistaken.  

I tried to avoid the topic myself, but 
one Indian law is-
sue after another 
came up.  At first 
the warning sign 
seemed to prove 
true.  Indian law 
is inconsistent not 
only over time, 
but by subject, 
state and reserva-
tion.  Researching 
it is a leap into a 
torrent of change, 
contradiction and 
seeming conflict with the most basic prin-
ciples of constitutional law.  To see the or-
der in it, you must keep your head above 
water long enough to stop panic.  

This article will focus only on crimi-
nal jurisdiction on Indian reservations in 
Idaho.  It is one of the clearer and more 
stable areas of Indian law, although made 
murkier by a lot of misinformation being 
passed around about it.
The Foundations of Indian  
Country Jurisdiction

First, it is important to keep in mind 
that two governments can exercise au-
thority in the same place at the same time, 
although usually over different subject 
matter.  The United States and individual 
states are the obvious example.  The main 
difference with the relationship between 
tribes and states is that they exercise au-
thority over similar subject matter, but 

different subjects. That is, they have per-
sonal jurisdiction over different people. 

The malaise, or at least the attempts 
to solve it can, of course, be blamed on 
congress. Congress’ only express author-
ity relating to Indian Tribes is found in 
Art. I, Sec. 8, Clause 3 and Art. II, Sec. 
II, Clause 2 of the U.S. Constitution. The 
first says, “The Congress shall have the 
power...to regulate commerce with the In-
dian Tribes.”  The second creates congres-
sional treaty power. These limited powers 
however, through “creeping constitution-
alism”1 and a series of Supreme Court de-
cisions, have become nearly absolute.2 In 
short, Congress decides who has jurisdic-
tion on Indian reservations.
The State of Idaho is primarily  
responsible for prosecuting  
non-Indians on reservations

In the August issue of The Advocate, 
Brian McClatchey, in-house counsel for 
the Coeur d’Alene Tribal Resort and Casi-
no, makes the assertion that “the state has 
no  jurisdiction” [on Indian reservations]. 
The issue raised by Mr. McClatchey is not 
merely the degree of federal power over 
the very existence of Indian reservations, 
but the claim that Idaho lacks general po-
lice power within them.  That misrepre-
sentation may contribute to lawlessness on 
reservations by non-tribal members who 
think they are in a jurisdictional void, but 
will be disappointed to find themselves in 
a county jail being prosecuted by a county 
prosecutor, just like they would be any-
where else in Idaho. The statement may 
contribute to a false and divisive impres-
sion that the majority of crimes committed 
against tribal members and complained 
of by Mr. McClatchey, are committed by 
non-members.

Mr. McClatchey wrote, “Beginning in 
the 1830s and continuing today, the Su-
preme Court has held that state laws gener-
ally do not apply on Indian reservations.”  
That might be true, if not overstated, be-

cause it is true state laws do not apply gen-
erally to tribal members on a reservation. 
The state only has jurisdiction over tribal 
members on a reservation for a few sub-
jects, most notably the operation of motor 
vehicles on state roads.3  Mr. McClatchey 
never mentions that even on reservations 
states may prosecute non-Indians commit-
ting crimes against non-Indians,4 or that 
tribal criminal jurisdiction over non-tribal 
members has been completely abolished.5  
Or more correctly stated, it never existed, 
at least not since tribes were subsumed by 
the United States.6 

The Supreme Court has been clear, 
“State sovereignty does not end at a res-
ervation’s border.  Though tribes are often 
referred to as sovereign entities, it was 
‘long ago’ that ‘the court departed from 
Chief Justice Marshall’s view that the 
laws of [a state] can have no force’ within 
reservation boundaries...it is now clear, 
‘an Indian reservation is considered part 
of the territory of the State.’”7 

The Supreme Court could scarcely be 
more to the point than in its conclusion 
in the famous Oliphant decision: “Indian 
tribes do not have inherent jurisdiction to 
try and to punish non-Indians.”8 
Tribal criminal jurisdiction is  
structurally limited to tribal  
members

The functional result of the evolution 
of Indian law in Idaho is that within the 
boundaries of federally recognized In-
dian reservations, the respective tribe is 
primarily responsible for criminal pros-
ecution of tribal members and states are 
primarily responsible for the prosecution 
of all other persons, each of these general 
rules being subject to exceptions.9   

This dichotomous scheme seems awk-
ward to most of us.  How can two gov-
ernments, neither subordinate to the other 
as states are to the United States, exist in 
the same territory at the same time? The 
idea is inapposite to the concept of sov-
ereignty.10

Douglas P. Payne

A prosecutor in Indian Country 
responds to assertions 
published in the August issue 
of The Advocate
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For lawyers the key to conceptualizing 
it is as personal jurisdiction.  On a reser-
vation the state and tribe have primary ju-
risdiction in the same place over different 
persons.  Which persons fundamentally 
depends upon whether or not the person 
has a right to vote and participate in the 
government exerting its power.11

This issue has been at the root of Indi-
an country jurisdiction (and our country) 
since the beginning.  In 1883 before the 
Major Crimes Act the Court had to decide 
whether U.S. law applied to an Indian on a 
reservation without the specific direction 
of Congress.12 A century later the reverse; 
whether tribal law applied to a non-mem-
ber on a reservation.13 In each case juris-
diction was found not to exist because of 
the citizenship of the person; that in each 
case the U.S. and the tribe was attempting 
to extend its law, “over the members of a 
community separated by race [and] tradi-
tion...from the authority and power which 
seeks to impose upon them the restraints 
of an external and unknown code...”14 

The problem is organic and asym-
metrical.  One-person/one-vote is a foun-
dational assumption to equality and a 
necessary concomitant to our basic rights 
as Americans if not as human beings, and 
it applies to Indian tribes.15  Tribal mem-
bers are state citizens with a right to vote 
in state and county elections. Non-tribal 
members, whether they live within a res-
ervation boundary or not, have no vote in 
tribal matters because tribal membership 
is defined by race. Outside the unique cir-
cumstances of Native Americans such a 
system would never survive constitutional 
scrutiny.

The question posed by the Supreme 
Court is whether even Congress can ever 
constitutionally “subject United States 
citizens ‘within our domestic borders to a 
sovereignty outside the basic structure of 
the constitution...’”16

“Indians are within the geographi-
cal limits of the United States.  The soil 
and people within these limits are under 
the political control of the Government of 
the United States, or of the States of the 
Union.  There exist in the broad domain of 
sovereignty but these two.  There may be 
cities, counties, and other organized bod-
ies with limited legislative functions, but 
they...exist in subordination to one or the 
other of these.”17

“Protection of territory within its ex-
ternal political boundaries is, of course, 
as central to the sovereign interests of the 
United States as it is to any sovereign na-
tion.  But from the formation of the Union 
and adoption of the Bill of Rights, the 
United States has manifested an equally 
great solicitude that its citizens be protect-

ed by the United States from unwarranted 
intrusions into their personal liberty.  By 
submitting to the overriding sovereignty 
of the United States, Indian tribes neces-
sarily give up their power to try non-Indi-
an citizens...”18

The Oliphant decision dealt with in-
herent jurisdiction thus leaving open the 
question of whether Congress could grant 
tribes full criminal jurisdiction. Some 
tribes, most obviously the Coeur d Alene 
Tribe, are in the preliminary stages of a 
campaign to get Congress to do just that. 
Considering the longstanding doubt ex-
pressed by past and current justices, and 
the equal protection, due process and re-
publican form of government clauses, 
(the analysis of which is too lengthy to 
address here), such would likely be found 
unconstitutional, at least with the current 
makeup of the Court.      
A complex problem with  
no easy solution

Mr. McClatchey’s solution to an in-
vented non-tribal crime wave and the ju-
risdictional complexity of Indian reserva-
tions is to “authorize tribal justice systems 
to prosecute any offenders within the res-
ervation...” He fails to recognize the diver-
sity of the over 300 reservations, ranging 
from the Augustine Reservation in River-
side, California, abandoned for 50 years, 
which is one square mile in size with eight 
members and a casino; to the Navajo Na-
tion, which at 27,000 square miles is the 
size of West Virginia (larger than 10 of 
the states), has 300,000 resident members 
and owns or controls over 99% of the land 
within its boundaries.  One size fits all 
will never work in Indian law.

The Coeur d’Alene Reservation, of 
which Mr. McClatchey speaks, contains 
523 square miles and had 1,066 resident 
members in 2009.19   But the tribe owns 
only one-fifth of the land within the res-
ervation and the reservation has 5,500 
non-tribal residents.20  Mr. McClatchey’s 
solution would ignore these facts and strip 
five-sixths of reservation citizens, because 
of their race, of their right to representa-
tive government and their most funda-
mental rights as Americans.  The result 
would be not only a recipe for violence, 
(if not organized resistance to authority), 
but likely be found unconstitutional.
Conclusion

Reservations were originally diverse 
and have evolved more so.  They no lon-
ger resemble each other or fit the oxy-
moronic dependent sovereignty analysis 
which defines them. Congress should con-
sider a Native American ‘new deal’ which 
recognizes the reality of each reservation 
individually or in related groups ranging 

perhaps from something that functions 
like statehood for the Navajo reservation 
(because the Navajo reservation is state-
like) to something that looks more like 
joint property ownership for those small 
reservations that bear more resemblance 
to a family estate than a sovereign. 

 Somewhere in the middle are Idaho’s 
reservations; medium sized, complex and 
offering opportunity for creative think-
ing toward a better way forward; one that 
provides representative government for 
Native Americans without taking it away 
from other Americans.   But let there be 
no mistake, if you are a non-tribal mem-
ber and you commit a crime on a reser-
vation, expect the State of Idaho to come 
knocking’ just like it has been for over a 
century.
About the Author
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IN MEMORIAM

Robert “Mickey” Turnbow
1936 -2011

Robert “Mickey” Turnbow, 74, died 
August 27. He was 
counsel to some 
of Idaho’s largest 
companies includ-
ing Boise Cascade 
Corporation during 
its dramatic growth 
years. In that capac-
ity he participated in 
its acquisition and fi-
nancing transactions, 
including industrial 
revenue bond financ-
ing. Mickey was a member of the Idaho 
Law Foundation committees which pre-
pared and sponsored revision and mod-
ernization of the Idaho Business Corpo-
ration Act in 1979 and the Idaho Limited 
Partnership Act in 1982. In 2010, Mickey 
celebrated 50 years of practicing law and 
was honored by the Idaho State Bar. He 
practiced business acquisitions and sales, 
corporate and commercial law, antitrust 
and trade regulation law.

He was raised in Kellogg and earned 
his J.D. from the University of Idaho 
College of Law. He then began his law 
practice with the firm of Richards, Haga 

and Eberle, now known as Eberle, Berlin, 
Kading, Turnbow & McKlveen, Chtd. 

Mickey was a dedicated conservation-
ist. He was a founding member of Idaho 
Steelhead and Salmon Unlimited and pro-
vided the legal representation needed for 
its formation. For many years he served as 
a director and the editor of its newsletter.

Mickey’s hobbies included watching 
sports, listening to jazz music, reading, 
playing the trumpet and last, but certainly 
not least, fishing with family and friends. 
He is survived by his sister Lynne Cum-
mings of Kellogg, five sons, five grand-
children and seven great-grandchildren.

Jay Webb
1934 -2011

Former legislator and Boise city coun-
cilman Jay Web died at age 76. He was a 
founding member in the firm now known 
as Givens Pursley, served as a prosecutor 
and also on the Northwest Power Plan-
ning Council. His life was the subject of 
a front-page feature article in The Idaho 
Statesman, which stated “Jay Webb was a 
man who believed in the practice of rea-
son and civility in law, in politics and in 
life.”

Jay was born in Idaho Falls and earned 
his J.D. from the University of Idaho Col-

lege of Law. He later worked for different 
firms and joined the military JAG Corps 
as a captain. In 1977, Webb and three col-
leagues founded what 
would become Giv-
ens Pursley. Webb 
and his partners hired 
Ed Miller, who told 
the Statesman that 
Jay was a great men-
tor: “He was like a 
lot of those old great 
lawyers at the time. 
He did everything,” 
Miller said. “He was 
a good litigator as 
well as a good business and transaction 
lawyer. Frankly, he was more diverse than 
a lot of lawyers are today.”

Jay was twice elected to the Idaho 
House of Representatives as a Republi-
can, the first term in 1966. He was also 
once elected as a county prosecutor and 
also worked as a public defender. He was 
elected to the Boise City Council in 1985 
and focused on city revitalization with 
special emphasis on the city’s neighbor-
hoods. He leaves behind his wife of 50 
years, Mary Jane, and two adult children, 
Peter and Anna.

Robert “Mickey” 
Turbow Jay Webb
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CLASSIFIEDS

CONSULTANT/ExPERT WITNESS 
INSURANCE BAD FAITH CLAIMS

Call Dave Huss, JD, CPCU at phone: 
425.776.7386 or email at dbhuss@hotmail.
com.  Former claims adjuster and defense 
attorney.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 
years experience in all Idaho courts. 
Telephone:(208)336-8000.Website: www.
arthurberry.com

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho Tele-
phone: (208) 342-0012 P.O. Box 5368 
Boise, ID 83705-5368. Visit our website at 
www.powerserveofidaho.com.

~ LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense, 
disqualification and sanctions motions, law 
firm related litigation, attorney-client privi-
lege. Idaho, Oregon & Washington. Mark 
Fucile: Telephone (503) 224-4895, Fucile & 
Reising LLP Mark@frllp.com.

CLASS A-FULL SERVICE
DOWNTOWN BOISE

ALL inclusive—full service includes recep-
tionist, IP Phones, Fiber Optic internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative 
services and concierge services. Parking is 
included! On site health club and showers 
also available. References from current ten-
ant attorneys available upon request. Month-
to-month lease. Join us on the 11th floor of 
the Key Financial Building in the heart of 
downtown Boise! Key Business Center. kar-
en@keybusinesscenter.com; www.keybusi-
nesscenter.com, (208) 947-5895. (Virtual 
offices also available). 

____________________________ 

TWO ExECUTIVE OFFICE SUITES 
Two executive office suites available in the 
US Bank Plaza.  Access to conference room, 
break room & work/administrative areas 
within premises, $500 per month including 
internet and phone.  Two parking spaces in 
basement of building available for lease. 
Fully furnished. Sherilyn (208) 246-8888.

MEDICAL/LEGAL CONSULTANT 
GASTROENTEROLOGY

Theodore W. Bohlman, M.D. Licensed, 
Board Certified Internal Medicine & 
Gastroenterology Record Review and 
medical expert testimony. To contact 
call telephone: Home: (208) 888-6136, 
Cell: (208) 841-0035, or by Email:  
tedbohlman@me.com.

____________________________ 

ExPERT COMPUTER FORENSIC  
SOLUTIONS

Expert Computer Forensic Solutions, E-
Discovery, and Expert Witness services 
available at competitive prices: fast, thor-
ough and client friendly. We have never 
had an investigation thrown out of court!  
From cell phones and flash drives to multi-
network RAID hard drives, we are a full 
service company. Data Recovery and First 
Responder services are available.  www.
ComputerForensicsAssociates.com  Deleted 
data is recoverable.  Call for a free initial 
consultation. (800) 685-1914 We make find-
ing clients’ resolution easier.

____________________________ 

INSURANCE AND  
CLAIMS HANDLING

Consultation, testimony, mediation and ar-
bitration in cases involving insurance or bad 
faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in 
cases for and against insurance companies; 
developed claims procedures for major in-
surance carriers. Irving “Buddy” Paul, Tele-
phone: (208) 667-7990 or Email: bpaul@
ewinganderson.com.

 ____________________________ 

FORENSIC ENGINEERING  
ExPERT WITNESS

Jeffrey D. Block, PE Civil, Structural, 
Building Inspection, Architectural, Human 
Factors and CM Coeur d’Alene Idaho.  Li-
censed ID, WA, CA. Correspondent-Nation-
al Academy of Forensic Engineers, Board 
Certified-National Academy of Building 
Inspection Engineers. Contact by telephone 
at (208) 765-5592 or email at jdblockpe@
frontier.com.

____________________________ 

FORENSIC DOCUMENT ExAMINER
Retired document examiner and handwrit-
ing expert from the Eugene Police Depart-
ment. Fully equipped laboratory.  Board 
certified. Qualified in several State and Fed-
eral Courts. Contact James A. Green:  (888) 
485-0832. Visit our website at www.docu-
mentexaminer.info.

EXPERT WITNESSES

OFFICE SHARING
One large office available for lease on the first 
floor of Beautiful Old Victorian House within 
existing law firm in Coeur d’Alene, with sec-
retarial desk available. Access too reception 
area, conference room, copier and fax. Cost 
is $500.00 per month which includes internet 
and telephone. Courthouse is located across 
the street from office. Call Robert at (208) 
664-2191 or by e-mail:brownjusth@cdaat-
torneys.com.

____________________________ 

ExECUTIVE OFFICE SUITES AT  
ST. MARy’S CROSSINg 27TH  & STATE
Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen sup-
plies, free parking, janitor, utilities. Call Bob 
at (208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

____________________________ 

CLASS “A” OFFICE SPACE
Plaza One Twenty One 121 N. 9th St., Ste. 300
One to four Class “A” offices available for 
lease within existing law firm, with secretari-
al cubicles also available. Flexible terms and 
menu of services. Call Thomas, Williams & 
Park, LLP, (208) 345-7800.

____________________________ 

DOWNTOWN BOISE OFFICE SPACE 
McCarty Building located at 9th & Idaho 
(202 N.9th) offices spaces for sale or lease.  
Single offices $375 - $450 or a full suite 
with multiple offices, reception, break room  
$2,500/mo, full service including janitorial 
& security.  Customer parking on street or in 
parking garages.  For more information call 
Sue (208) 385-9325.

____________________________ 

CLASS A OFFICE SPACE AVAILABLE
Class A office space available in the Chase 
building at 199 N. Capitol Blvd.  1800 square 
feet to be shared with 1 or 2 attorneys.  Two 
premium offices available overlooking City 
Hall.  Reception area, conference room, break 
room, secretarial space, copier with scanning 
ability, DSL, etc.  Call (208) 336-4144.

COUNTY PROSECUTING ATTORNEY 
The Custer County Board of Commissioners 
seeks an attorney, licensed to practice in the 
State of Idaho, who is interested in being ap-
pointed as the Custer County Prosecuting At-
torney.  Please contact Mrs. Barbara Tierney, 
the Custer County Clerk and Recorder, for 
further information.  Her contact information 
is: 801 E. Main Avenue, Challis, ID  83226.  
She can also be reached by telephone at : 
(208) 879-2360, or by email at: bbreedlove@
co.custer.id.us.

OFFICE SPACEEXPERT WITNESSES

PROCESS SERVERS

LEGAL ETHICS

OFFICE SPACE

SERVICES

POSITIONS
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it takes Money to Make Change: Why iolta revenue Matters

Carey Shoufler 
Development Director  
Idaho Law Foundation

  

As you consider these changes, it’s important  
to look at the work of some of IOLTA’s programs.In last month’s issue of The Advocate, 

Jim Davis outlined some proposed rule 
changes to IOLTA, which, in the long run, 
are meant to stabilize IOLTA funding. The 
Idaho Law Foundation needs your help to 
ensure that we are able to carry out our 
core mission of helping the profession 
serve the public. It is also important to 
know who would be impacted by these 
proposed changes and how this issue re-
lates to the national landscape. Consider:
l Two in three Americans do not know 
how many justices sit on the Supreme 
Court, only one in three can name even 
one Supreme Court Justice, and only one 
in 10 can name all nine Justices.
l Only one in four low-income Americans 
are able to access the help they need for 
their civil legal issues.
l In the last four years, IOLTA funds have 
dropped by nearly 50 percent and will 
drop by another 15 percent in the upcom-
ing grant cycle.  

As a nation we lack access to, and lit-
eracy of, our legal 
system. If we are 
not able to find 
ways to support 
programs that ad-
dress these critical 
needs, our jus-
tice system risks 
becoming just a 
quaint idea of the 
past. These are 
tough challenges 
in our current eco-
nomic environ-
ment. We’ve all had to learn to live with 
less.

Of course, this is nothing new for 
the non-profit organizations supported 
by IOLTA funds. They learned how to 
do more with less a long time before our 
economy dropped off the cliff. At this 
point many of these organizations have 
gone from operating frugally to barely be-
ing able to carry out their core missions. 
Organizations like Idaho Legal Aid and 
Idaho Volunteer Lawyers Program and 
programs like the Law Related Education 
Program and the YMCA’s Youth Govern-

ment Program heroically press ahead with 
their important work. If we are not able 
to stem the downward trend in resources, 
many of these organizations run the risk 
of falling short of their missions. 

This is why it’s important to support 
the rule changes for IOLTA. The vast 
majority of Idaho attorneys will not be 
impacted by the proposed changes, but 
the Idaho organizations that benefit from 
IOLTA funds will be. As you consider 
these changes, it’s important to look at the 
work of some of IOLTA’s programs and 
remember that, while the organizations 
supported by IOLTA funds may have dif-
ferent goals, all of them advance justice 
and the rule of law. Consider how these 
people are impacted by IOLTA.
l Legal Services for the Disadvantaged: 
Last year Idaho Volunteer Lawyers Pro-
gram helped facilitate civil legal services 
in 728 cases, serving 1,700 people like 
Susan. Susan’s daughter was suffering 
from abuse at the hands of a family mem-
ber and a volunteer attorney recruited by 
IVLP was able to help Susan obtain a per-
manent protection order to stop visitation 
from the abusive family member when 
her daughter was present. Thanks in part 
to IOLTA funding, Susan and her daughter 
were able to get the legal assistance they 
needed. Imagine what life might have 
been like for this mother and daughter if 
IOLTA funds continue to decrease.
l Law Related Education for the Pub-
lic: During the 2010 – 2011 school year, 
100 teachers and attorneys partnered to 
teach over 2,500 Idaho students about  the 
law and our legal system. One such pair 
was Cindy and Glenda who have part-
nered through the Lawyers in the Class-
room Project for the last several years. 
Working together, Cindy and Glenda are 
able to foster positive attitudes among the 
students about law as a basis for a demo-
cratic society. Stable IOLTA funding can 

help ensure that the next generation of 
Americans has adequate access to civic 
education.
l Law School Scholarships: Every year 
several University of Idaho College of 
Law students take unpaid summer posi-
tions in public interest law. One such stu-
dent was Tiana who received a prestigious 
fellowship with the Harvard Legal Aid 
Bureau that provides pro bono legal ser-
vice to low-income clients who otherwise 
could not afford legal representation. An 
IOLTA scholarship helped defer some of 
her costs. 

Everywhere you look in our state, 
there are people whose lives have ben-
efited from IOLTA funds. To ensure these 
positive impacts continue, the Law Foun-
dation asks that you approve the IOLTA 
rule changes. That’s the beauty of IOLTA. 
As an attorney you can have a significant 
impact on important and necessary com-
munity programs without paying a dime 
of your own money. Simply ensure Ida-
ho’s IOLTA trust money is placed in an 
account that optimizes interest by voting 
FOR rate comparability.
About the Author

Carey Shoufler has served as the 
Development Director for the Idaho Law 
Foundation for over six years. She also 
works to ensure the Foundation generates 
the necessary funding to fulfill its mis-
sion and goals, including developing both 
marketing and fundraising campaigns. As 
part of these efforts she oversees Idaho’s 
IOLTA revenue enhancement efforts.

Prior to joining the Law Foundation, 
Carey was an independent communica-
tion consultant who helped clients develop 
marketing and funding strategies.  She ob-
tained her Bachelor’s Degrees in English 
Literature and Spanish from Mills College 
in Oakland, California and her Master’s 
Degree in Instructional and Performance 
Technology from Boise State University. 

Carey Shoufler
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      According to statistics, 78% of attorneys are in a solo practice or 
.  
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©Seabury & Smith, Inc. 2011

Liberty Insurance  
Underwriters Inc.,  
a member company of 
Liberty Mutual Group.  Liberty is rated 
A (Excellent) by A.M. Best Company.

To obtain your customized quote, contact:

Your practice doesn’t face the same risks  
as a big law �rm with hundreds of attorneys.

1-800-574-7444
Denise Forsman 
Client Executive—Professional Liability
www.proliability.com/lawyer

51604 ID Bar (3/11)
Trim Size: 7.25" x 4.5" 
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Proliability Lawyer Malpractice Program:
Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

So why pay for a malpractice plan  
that’s focusing on those big �rms?

’

Underwritten by:
Liberty Insurance Underwriters Inc.
55 Water Street, New York, New York 10041
May not be available in all states. Pending underwriter approval.

51604 ID Bar PL Ad.indd   1 1/17/11   7:50 AM

40%
40% of Eide Bailly’s forensic accounting  

work involves fraud investigations.

Fraud Investigations  |  Fraud Detection  |  Fraud Hotline  |  Background Checks  |  Litigation Support

208.424.3510  |   www.eidebai l ly.com
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                 The Family Law Section

Introducing the New and Improved   
FAMILY LAW HANDBOOK

with its searchable index!!!
PLUS  

REPRESENTING CHILDREN IN CHILD PROTECTION CASES CLE 

Friday, October. 14, 2011 
Boise
Owyhee Plaza 
1109 West Main Street

Friday, October 21, 2011 
Idaho Falls
Hilton Garden Inn 
700 Lindsay Blvd.

Friday, October 28, 2011
Coeur d’Alene 
Hampton Inn & Suites 
1500 West Riverstone Drive

9:00 a.m. - 4:30 p.m.  
6.25 hours CLE RAC approved

Speakers include:
Stanley W. Welsh: • Valuation and Division of Retirement Plans at Divorce in Idaho plus an added 
bonus of QDRO drafting instructions
Mary S. Huneycutt: • Trying to Fit a Square Peg into a Round Hole?  Applying Idaho Rules of 
Evidence & Procedure to Child Custody Evaluations
James A. Bevis: • Spousal Maintenance Child Protection Law for Private Attorneys
Elizabeth B. Brandt:•  Protection Law for Private Attorneys

Registration: (Includes 6.25 CLE credits, Family Law Handbook - hardcopy and CD, and lunch.)
Early Bird (through Sept. 30)

$225 - Family Law Section Members• 
$240 - Non Family Law Section Members• 

Standard Registration
$250 - Family Law Section Members• 
$275 - Non Family Law Section Members• 

Register on the ISB website: www.isb.idaho.gov
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“When Quality Counts”

• Certified Realtime Reporters

• Reporters specializing in complex medical and
  construction litigation

• Competitive rates

• Quick turnaround

• 24/7 access available to all transcripts and exhibits
  through our online repository

• Complimentary E-Transcript with every transcript order

• Exhibits available digitally and/or in hard copy format

• Complimentary full-service conference rooms available
  in both downtown Boise and Eagle

Professional

R
PPrroorr

702 West Idaho Street, Suite 1100
Boise, ID 83702

Phone: (208)392-1710
Fax: (208)392-1711

www.SimmonsReporters.com

Amy E. Simmons 
CSR No. 685, RPR, CRR
amy@simmonsreporters.com

Reliable
Accu ate



208.562.0200
custeragency.com

EnCase® 
Certifi ed Examiners

■ Forensic Imaging
■ Data Analysis
■ Expert Testimony
■ E-Discovery
■ Data Security
■ Penetration Testing
■ Risk Assessments
■ Incident Response

COMPUTER FORENSICS & 
INFORMATION SECURITY




