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Does your client have a real estate need?
When it comes to leasing, re-leasing, or buying 
commercial space, it’s not just about the cost per 
square foot. Functionality, location, operational 
costs, floor plate efficiency, physical plant HVAC, 
triple net fees and current vacancy rates all effect 
the equation. How do you help your client make the 
best possible deal?

Put our market expertise and real estate 
knowledge to work on your client’s team.
We’ll help you keep the client informed and 
comfortable in their knowledge of what’s 
available in today’s commercial real estate market. 

Whether it’s evaluating space, considering fully 
loaded operational costs, or contemplating growth 
options, Tenant Realty Advisors can help ensure 
you’re protecting the best interests of your client. 

Tenant Realty Advisors is the only commercial real 
estate firm in the greater Boise area that works 
exclusively for tenants and buyers, so we have no 
conflict of interest issues resulting from representing 
the other side of the negotiation table. Our fees are 
contractually paid by the landlord or seller, so there’s 
no cost to you or your client. Protect the best 
interests of your client by consulting an experienced,   
independent, and unbiased commercial real estate 
broker. Call Bill Beck today at (208) 333-7050. 

Protect the best interests of your client.

William R. Beck SIOR, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com
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Tenant Realty Advisors
950 West Bannock Street, Ste. 270

Boise, ID 83702

Bill Beck, SIOR, was honored to represent 

Cisco Systems
in their lease renewal of 4,788 square feet at 

225 N 9th Street, Boise, ID. 
 The landlord was represented by Rick Clark

of Cameron Investments.

Bill Beck, SIOR, was honored to represent 

Travelers Insurance
in their lease renewal of 2,391 square feet at 

1161 River Street, Boise, ID.  
The landlord was represented by 

Amy Wray of RMH.

Tenant Realty Advisors is pleased to announce the successful completion of the 
following lease transactions: 

Benefi t from 30+ years of experience with an independent and unbiased 
commercial leasing expert.

 Call Bill Beck, SIOR, at (208) 333-7050.
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Earning trust and confidence 
for over 100 years.
Managing and guiding your clients’ complex financial planning means putting your 
reputation on the line.

When it’s time for you to recommend a corporate trustee, you can be assured that Washington Trust’s 
Wealth Management and Advisory Services team will protect your professional integrity.

We are a corporate trustee that understands our role in supporting the legal counsel you provide your 
clients. Our a full-range of trust services are complemented by our technical expertise, sensitivity, 
confidentiality, and a well-earned reputation for personalized and unbiased portfolio management.

Learn more about our expert fiduciary services at: watrust.com/LegalFAQ

BOISE 208.345.3343 | COEUR D’ALENE 208.667.7993 | SPOKANE 509.353.3898
SEATTLE 206.667.8989 | BELLEVUE 425.709.5500 | PORTLAND 503.778.7077
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Creating Separation and Emphasis  
in Your Writing Part II: Using Punctuation 
within Sentences
Tenielle Fordyce-Ruff

Advocates in Action: Administrative  
Duties for JAGs in Iraq
Stephen A. Stokes

Law Clinics Offer Advocacy Experience  
and Real-World Complexity 
Donna Emert 

Q&A with Maureen Laflin, Director of  
University of Idaho College of Law  
Clinical Programs 
Donna Emert

Law Day Features Events, Recognition  
of John Adams
Laurie Fortier



6  The Advocate • March/April 2011

 
A discussion about the challenges facing the West with regard to the evolution of our 
understanding of the intertwinement of water law and science in conjunctive management. 

A forum where members of the legal and scientific communities throughout the West can 
speak to their state’s unique perspectives on conjunctive management.

8:30 AM   April 15, 2011 

Boise City Hall

City Council Chambers

$80 for CLE admission      $30 for non-CLE admission
                        (breakfast and lunch included) 

 Evolution of the Policies Surrounding
Ground and Surface Water Management
In the West 

Information - contact:  Emmi Blades: eblades@vandals.uidaho.edu 
or Dylan Hedden-Nicely: dylan.hedden@gmail.com

One Source

information & registration
www.onesource2011.com

University of Idaho - 2011 Symposium on Water Law
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• 24/7 access available to all transcripts and exhibits
  through our online repository

• Complimentary E-Transcript with every transcript order
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March
March 11
Workers Compensation Annual Seminar
Sponsored by the Workers Compensation Section
8:00 a.m. – 4:15 p.m. (MST)  
Sun Valley Resort – Sun Valley, ID
6.0 CLE credits
March 16
First or Next Adoption Case
Sponsored by the Idaho Law Foundation
9:00 – 10:00 a.m. (MDT)  
The Law Center – Boise, ID Webcast Statewide
1.0 CLE credits RAC
March 30
A Bankruptcy Primer For the Non-Bankruptcy Lawyer; Debtors’ & Creditors’ 
Perspectives: An Alternative to Foreclosure
Sponsored by the Young Lawyers Section
8:30 – 9:30 a.m. (MDT)  
The Law Center – Boise, ID Webcast Statewide
1.0 CLE credits

April
April 1
Courtroom Strategy in the 21st Century Video Replay
Sponsored by the Idaho Law Foundation
10:00 a.m. – 4:00 p.m. (MDT) 
College of Southern Idaho, Taylor Room 277 – Twin Falls, ID
5.0 CLE credits of which 1.0 will be ethics
April 6
Intellectual Property Transactions:  Identifying and Transferring Ownership
Sponsored by the Idaho Law Foundation
8:30 – 9:30 a.m. (MDT) 
The Law Center – Boise, ID Webcast Statewide
1.0 CLE credits

Live Seminars
Throughout the year, live seminars on a 
variety of legal topics are sponsored by the 
Idaho State Bar Practice Sections and by 
the Continuing Legal Education program of 
the Idaho Law Foundation.  The seminars 
range from one hour to multi-day events.   
Upcoming seminar information and regis-
tration forms are posted on the ISB website 
at: isb.idaho.gov. To register for an upcom-
ing CLE contact Dayna Ferrero at (208) 
334-4500 or dferrero@isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on 
demand through our online CLE program.  
You can view these seminars at your conve-
nience.  To check out the catalog or sign up 
for a program go to http://www.legalspan.
com/isb/catalog.asp.

Webcast Seminars
Many of our one-to three-hour seminars 
are also available to view as a live webcast.  
Pre-registration is required.  These seminars 
can be viewed from your computer and the 
option to email in your questions during the 
program is available.  Watch the ISB web-
site and other announcements for upcom-
ing webcast seminars. To learn how contact 
Eric White at (208) 334-4500 or ewhite@
isb.idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available for 
rent in DVD, VCR and audio CD formats.  
To visit a listing of the programs available 
for rent, go to isb.idaho.gov, or contact Eric 
White at (208) 334-4500 or ewhite@isb.
idaho.gov.

Upcoming CLEs

Attend a CLE that keeps you on the cutting edge

April  (Cont’d)
April 20
Preparing For Your First or Next Workers Compensation Case
Sponsored by the Young Lawyers Section
8:30 – 9:30 a.m. (MDT)  
The Law Center – Boise, ID Webcast Statewide
1.0 CLE credits
April 22
Courtroom Strategy in the 21st Century Video Replay
Sponsored by the Idaho Law Foundation
10:00 a.m. – 4:00 p.m. (PDT)  
University of Idaho College of Law – Moscow, ID
5.0 CLE credits of which 1.0 will be ethics
April 28
CLE Replays
Sponsored by the Idaho Law Foundation
1:30 – 4:30 p.m. (MDT)  
The Law Center – Boise, ID 
3.0 CLE credits of which 1.0 will be ethics RAC
April 29
Idaho Practical Skills
Sponsored by the Idaho Law Foundation
8:00 – 3:00 p.m. (MDT)  
The Boise Centre – Boise, ID
5.5 CLE credits of which 1.0 will be ethics RAC

Dates and times are subject to change. The ISB website contains current information on CLEs. 
 If you don’t have access to the Internet please call (208) 334-4500 for current information.

*RAC—These programs are approved for Reciprocal Admission Credit  
pursuant to Idaho Bar Commissions Rule 204A(e)
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President’s Message

What Really Matters

  

Much to my alarm, my 
briefcase was stolen, along 
with all of my materials for 

my oral argument. 

The Ninth Circuit set an expedited 
briefing schedule and a Monday oral ar-
gument in Seattle in one of my cases a 
few seasons back.  Our son’s freshman 
college orientation was scheduled in Ta-
coma, Washington the weekend before the 
appellate argument. What luck, I thought. 
These events will dovetail nicely. I took 
this as a good omen. 	

It started out normally enough — an 
eight-hour drive 
to Tacoma with 
my husband and 
c o l l e g e - b o u n d 
son. In between 
our son’s iPod 
breaks, my family 
conducted a moot 
court, as I used 
the opportunity to 
practice my oral 
argument. Our 
son, a debater, 
critiqued me candidly and shared his de-
bate team insight. Apparently all debat-
ers know you start out speaking slowly 
and then really hit the gas, to fit it all in. 
I expressed my skepticism this technique 
would pass judicial muster.

We arrived in Tacoma and helped him 
move into his dorm on Saturday. He re-
alized he had forgotten to pack any gear 
for a weekend wilderness orientation 
beginning the following day, so a trip to 
Goodwill and REI was in order. All in all, 
it was a pretty typical college departure 
and noticeably more poignant for me than 
our 18-year old. I shared my last bit of un-
needed and unheeded advice that evening 
and we exchanged our hugs and goodbyes 
until Thanksgiving.

That night our car was burglarized in 
front of our bed and breakfast. Much to 
my alarm, my briefcase was stolen, along 
with all of my materials for my oral ar-
gument. The university was alerted and 
remarkably assembled a team of upper 
graduates who arrived Sunday morning in 

Deborah A. Ferguson
President, Idaho State Bar  
Board of Commissioners

a large van.  They searched the neighbor-
hood dumpsters and yards near campus, 
and spread flyers door to door to recover 
the stolen property. No luck in that regard 
but an inspiring effort. In the meanwhile, 
I reconstructed my oral argument as my 
husband cleared the mountains of glass 
from our vehicle. An effort to replace the 
window on a Sunday was in vain, so he 
fashioned a window with a shower cur-
tain and duct tape.  That night we drove to 
Seattle in a deluge of rain, as the shower 
curtain thumped along in the storm.

I considered whether to inform the ap-
pellate panel of my lack of notes, outline or 
record and decided against it. I reasoned, if 
the argument went poorly, I could always 
beg for some mercy on those grounds, or 
try my son’s debating tip.  I managed a 
smile as I began to address the Court that 
Monday morning from my three by five 
inch bed and breakfast stationary. When 
the light on the attorney podium turned 
red indicating my allotted time had ended, 
I was flooded with relief and returned to 
counsels’ table. I thought with a sigh, it 
went reasonably well and better yet, it was 
over. I was startled out of my reverie with 
a request to return again to the podium for 
another round of Q and A. 

We headed home toward Idaho with 
the shower curtain intact until we were 
met with gale force winds in Oregon. A 
traffic accident on the expressway oc-
curred near the Idaho-Oregon border, 
which stopped traffic in all directions. 
We phoned home to explain our delay 
to our high school aged son and learned 
the extreme winds and soaring summer 
temperatures had sparked a wildfire that 
created a true emergency. A neighborhood 
adjacent to ours was ablaze. When our son 
asked us what to do as he saw the smoke 
rise over the ridge we instructed him to 
prepare to evacuate. What to take? Clearly 
the only thing in the house we needed was 
him, and if possible our family labrador, 
Maggie.

Hugging our younger son later that 
night in our home, I felt incredible re-
lief that he was safe and the fires had not 
spread further. I learned my co-counsel’s 

family had evacuated their home, but 
fortunately it was not destroyed. Tragi-
cally many families did lose their homes, 
including one of our bar staff members.  
Even more tragically, one woman lost her 
life. 

All in all, it was a very eventful week-
end on many levels - and a reminder of 
what really matters to all of us. Within re-
markable turnaround, the Ninth Circuit is-
sued a favorable ruling just two days later. 
But somehow the victory did not seem 
quite as important as I believed just a few 
days earlier.

As attorneys, our work matters. What 
we do affects our clients, communities 
and directly and indirectly, society as a 
whole. Of course we work hard and do 
our best, with what we have, in the time 
we have been given. Yet it is important 
to pause now and then and remember the 
bigger picture too, and, in the end, what 
really matters.  
About the Author 

Deborah A. Ferguson has been an 
Assistant United States Attorney in the 
District of Idaho since 1995. She prac-
tices in the civil division and specializes 
in federal environmental litigation.  She 
is a 1986 graduate of Loyola University 
Chicago School of Law. She has served as 
a Commissioner for the Fourth Judicial 
District since 2008, and is currently serv-
ing a six-month term as President of the 
Idaho State Bar Board of Commissioners.  
Deborah is married to Richard Ferguson 
and together they have four children. 

Deborah A. Ferguson



10  The Advocate • March/April 2011

ADR SERVICES 
MEDIATION • ARBITRATION • EVALUATION

Elam & Burke 
251 E. Front St., Ste. 300, P.O. Box 1539, Boise, ID 83701 

Tel: 208-343-5454 • Fax: 208-384-5844 
www.elamburke.com

JOHN MAGEL

40 years’ experience 
Litigation & ADR 

More than 850 mediations
jm@elambuke.com

Tresco of Idaho, established in 2002 and located in 
Boise, Idaho, is a professional fiduciary company. 
We accept court appointments for Conservatorships 
and Estate Administration. Our experienced staff 
represents over one hundred years of banking and 
trust administration. Our mission is to provide 
quality service for families in our community.

Phone: (208) 866-4303 Fax: (208) 384-8526
5256 W. Fairview Ave. Boise, ID 83706

Website: trescoweb.com

Your Professional Estate Management Company

T  ESCoR OF IDAHO

Conservatorships
Asset Management•	
Real Estate Management•	
Bill Paying•	

Special Services
Consulting•	
Expert Witness•	
Forensic Audit•	

Estate Settlement
Probate Administration•	
Special Administrator•	
Agent•	

Tony McKnight has twenty years experience as an  
investigator in both the criminal and civil realms. 

Criminal Defense/Mitigation•	
Employment•	
Personal Injury•	

Member IACDL•	
CA Investigator’s License No. 16382•	

McKnight Consulting Group
P.O. Box 5471

Boise, ID 83705
208-310-3033 tmcknight.mcg@gmail.com

McKnight  
Consulting

Group
Private Investigation

Experience is the Difference
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News Briefs

Those wishing to serve on 
the ILF board should express 
their interest

Each year, current and new members 
are nominated to serve on the Idaho Law 
Foundation (ILF) Board of Directors. The 
ILF is a nonprofit charitable corporation 
that administers legal education, IOLTA, 
pro bono and law related education pro-
grams.  The Board of Directors consists of 
13 members; 10 attorneys or judges, the 
Dean of the University of Idaho College of 
Law and two non-lawyer members.   The 
nominated individuals are then elected by 
the membership  of the Idaho Law Foun-
dation.  If you are interested in serving on 
the ILF Board of Directors, now or in the 
future, please contact ILF/ISB Executive 
Director Diane Minnich at dminnich@
isb.idaho.gov.  

2011 nominations for ISB 
commissioners due April 5

Attorneys in the Third, Fifth and 
Fourth Districts will be electing new repre-
sentatives to the Idaho State Bar Board of 
Commissioners this spring. The new com-
missioners will replace James Meservy of 
Jerome and Deborah Ferguson of Boise.  

Pursuant to Idaho Bar Commission 
Rule 900, the new commissioner repre-
senting the Third and Fifth Districts must 
reside or maintain an office in the third 
district.

Commissioners of the Idaho State Bar, 
the elected governing body of the Bar, 
serve for three years, beginning on the 
last day of the ISB annual meeting fol-
lowing their elections. The Board of Com-
missioners is charged with regulating the 
legal profession in Idaho, which includes 
the admission and licensing of attorneys, 

overseeing disciplinary functions and ad-
ministering mandatory continuing legal 
education requirements.

Nominations must be in writing and 
signed by at least five members of the ISB 
in good standing, and eligible to vote in 
the districts. The executive director must 
receive nominations no later than the 
close of business on April 5, 2011.   The 
nominating petition is available on the 
Idaho State Bar website or a petition may 
be obtained by calling the office of the ex-
ecutive director at (208) 334-4500. 

Ballots will be mailed to all members 
eligible to vote in the Third, Fifth and 
Fourth Districts on April 18, 2011. All 
ballots properly cast and returned to the 
executive director will be counted by a 
board of canvassers at the close of busi-
ness on May 3, 2011.

Plans move ahead for 
integrated management  
of state law library

The College of Law and the Idaho 
Supreme Court are moving forward with 
plans to integrate the management of the 
Idaho State Law Library and the College’s 
library assets in Boise, under a memoran-
dum of agreement.   The plans provide 
for the most frequently used components 
of the State Law Library collection, cur-
rently housed at the Key Bank Building 
in downtown Boise, to be relocated to 
space on the fifth floor of the Idaho Wa-
ter Center next to the third-year program 
of the College of Law.  The relocation is 
expected to occur during the spring of 
2011.  The College will add staff in Boise, 
including a professional law librarian with 
both J.D. and Master of Library Science 
degrees.   The College will augment the 
collection and the operating hours of the 
library, making it a more useful facility 
for the legal profession, the courts, and 
the public.  The College also will promote 
and conduct civic outreach programs from 
the library.  

Ultimately, the collaborative plans of 
the Supreme Court and the College of 
Law provide for the integrated library and 
the College’s legal education program to 
reside in a permanent home at the historic 
old Ada County Courthouse, when that 
building’s renovation as the “Idaho Law 
Learning Center” is complete.   Further 
information about plans for relocating 
and improving the State Law Library can 
be obtained from Professor John Hasko, 
jhasko@uidaho.edu, the College’s Law 
Library Director.   

Native American Law 
Conference in Moscow 
will focus on economic 
development 

On March 25, 2011, the College of 
Law will conduct its annual Native Amer-
ican Law Conference, addressing issues 
of economic development in Indian Coun-
try.  The conference, titled “Reconnecting 
Economies: Indigenous Networks and 
Commerce,” will be held at the Menard 
Law Building in Moscow.  Organized by 
Professor Angelique EagleWoman, the 
conference will feature speakers from 
Idaho’s principal tribes as well as Debo-
ra Juarez, partner and chair of the tribal 
practice group at the Williams Kastner 
law firm in Seattle; Carl Ullman, direc-
tor of the Water Adjudication Project for 
the Klamath Tribes of Oregon; and Tonya 
Gonnella Frichner, North American Re-
gional Representative to the United Na-
tions Permanent Forum on Indigenous 
Issues.   

Further information about the confer-
ence is available from Professor Eagle-
Woman, eaglewoman@uidaho.edu.   A 
conference brochure and registration in-
formation can be found on the College of 
Law website.

An uptick in hiring for 
lawyers?

Job openings in the legal industry 
jumped nearly 97 percent in December, 
compared to the same month last year, 
according to a jobs search engine. The 
figures are from Simply Hired, the New 
York Times reports. The search engine has 
posted about 5 million job postings in all 
industries that are pulled from job boards 
and the websites of hiring companies, 
government agencies, staffing agencies 
and nonprofits. A breakdown by occupa-
tion rather than industry shows a 76 per-
cent increase in jobs for lawyers, judges 
and legal support staffers, compared to 
December of 2009.

Desk Book updates
We are preparing the 2011-2012 Idaho 

State Bar Desk Book Directory. All ad-
dress updates must be received by March 
4, 2011 to be included in the upcoming 
edition. Please check your address in-
formation on the ISB website (www.isb.
idaho.gov) and send any changes to the 
Licensing Department at astrauser@isb.
idaho.gov by March 4, 2011.

DISCIPLINE

NOTICE TO  
RICHARD A. BERGESEN  
OF CLIENT ASSISTANCE  

FUND CLAIM
Pursuant to Idaho Bar Commission 

Rule 614(a), the Idaho State Bar hereby 
gives notice to Richard A. Bergesen that 
a Client Assistance Fund claim has been 
filed against him by former client Tyson 
McGuire, in the amount of $19,000.  
Please be advised that service of this 
claim is deemed complete fourteen (14) 
days after the publication of this issue of 
The Advocate.

News Briefs
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News Briefs

FBI issues email scam alert 
for attorneys

The Federal Bureau of Investigation 
has issued an alert that law firms have 
been targeted in an email scheme. Issued 
by the Salt Lake City Field Office, the alert 
describes a ruse that has become familiar 
to many attorneys and bar organizations 
across the country. In the scheme, a client 
asks the attorney or firm to collect a settle-
ment amount from a third party. The third 
party sends a check or cashier’s check to 
the attorney, and the client requests pay-
ment, minus attorney’s fees. After the 
attorney remits money to the client, the 
original settlement check is found to be 
fake – and both the client and third party 
are nowhere to be found. Variations of this 
scheme have been reported in other FBI 
field offices. Please report any informa-
tion concerning this type of scheme to the 
Salt Lake City FBI at (801) 579-1400.

Federal judiciary mourns 
loss of Judge John Roll

The federal judiciary mourned the 
death last month of Chief District Judge 
John M. Roll of the United States District 
Court for the District of Arizona. Judge 
Roll was among six people killed at a 
political event in Tucson.

Flags were flown at half mast at many 
federal courthouses in memory of Judge 
Roll, who had his chambers in Tucson. He 
had been attending an event organized by 
Rep. Gabrielle Giffords of Tucson, who 
also was shot and critically wounded. As 
many as 16 more people were injured in 
the shooting.

“All of us in the Ninth Circuit court 
family were shocked and terribly sad-
dened to learn today of the death of Chief 

District Judge John M. Roll. Our hearts go 
out to his family and to all of the families 
of those killed or injured in this senseless 
tragedy,” said Chief Judge Alex Kozinski 
of the U.S. Court of Appeals for the Ninth 
Circuit.

“Judge Roll was a widely respected 
jurist, a strong and able leader of his court, 
and a kind, courteous and sincere gentle-
man. He worked tirelessly to improve the 
delivery of justice to the people of Ari-
zona. He was always upbeat, optimistic, 
enthusiastic and positive in his outlook.  
He touched many lives and will be sorely 
missed by all who knew him – colleagues, 
court staff, members of the bar.” Judge 
Ranier Collins of Tucson is expected to 
assume the role of chief district judge for 
the Arizona court.

2011 Annual Meeting 
scholarships available

The Idaho State Bar is offering a lim-
ited number of scholarships to the 2011 
Annual Meeting July 13-15 in Sun Val-
ley. The scholarships include the annual 
conference registration fee and a per diem 
(up to $50 per day) for travel and lodging. 
The scholarships are designed to provide 
assistance to those attorneys who, due to 
financial or professional circumstances, 
would otherwise be unable to attend. To 
apply for a scholarship, contact the ISB 
Commissioner who represents your judi-
cial district or ISB Deputy Director Mah-
mood Sheikh at (208) 334-4500.

Website, volunteers help 
public with legal questions

Volunteer attorneys in Idaho have be-
gun answering common legal questions 
through the Idaho State Bar’s website, 
www.isb.idaho.gov. The new service, 

called the “Ask-A-Lawyer,” offers an op-
portunity to find legal resources and ask 
questions at the link “Have a Legal Ques-
tion?”

A volunteer attorney will respond to 
unanswered questions via e-mail or phone 
at no charge. 

“We hope this service will provide 
another resource for those seeking legal 
help,” said Idaho State Bar Executive Di-
rector Diane Minnich. She said the site 
also includes links to resources for many 
kinds of legal questions that are frequently 
asked of the Idaho State Bar.

Volunteer lawyers initiated the Ask-A-
Lawyer program in an effort to help peo-
ple unfamiliar with the legal system gain 
access to legal services. To promote better 
access to justice for all Idaho residents, 
the Idaho State Bar, in conjunction with 
the Idaho State and Federal Courts, cre-
ated the Pro Bono Commission in 2007. 
It promotes volunteer service by attorneys 
and encourages law offices to institute a 
pro bono policy and report pro bono hours 
to the Idaho Law Foundation’s Idaho Vol-
unteer Lawyer Program. Volunteer work is 
encouraged by the Idaho State Bar, which 
challenges each attorney to render at least 
50 hours of pro bono public legal services 
per year. Last year, volunteer attorneys 
helped more than 1,200 low-income peo-
ple with legal services. 

2011 licensing receipts  
and stickers

The 2011 licensing receipts and mem-
bership card stickers will be mailed in 
mid-March.  Please contact the Licensing 
Department at (208) 334-4500 or jhunt@
isb.idaho.gov if you need a new member-
ship card.

Know a Lawyer in trouble with drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net  800.386.1695

CONFIDENTIAL Toll free Crisis Line
24

HOUR 866.460.9014



The Advocate • March/April 2011  13

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

For Those Who Take Criminal Defense 
Seriously. Benefits Include:

Top-notch CLEs•	

The Trumpet Newsletter•	

Strike Force Assistance•	

Idaho’s Best Criminal Cases (8th ed. 2010)•	

Amicus Assistance•	

List Serve•	

Members-Only Website With Brief Bank •	

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

James B. Lynch
Has an interest in accepting requests to consult with and 
aid attorneys or serve pursuant to Court appointment 
in the following areas of civil tort litigation conflicts.

Analysis of insurance coverage issues, including •	
claims of bad faith.
Medical malpractice claims.•	
Arbitration and mediation•	
Resolutions of discovery problems or disputes, •	
including appointment as a discovery master.

Fifty years of experience in law practice in Idaho 
involving primary tort litigation in district court and 
on appeal.
No charge for initial conference to evaluate need, 
scope and cost of services.
Post Office Box 739                  Telephone: (208) 331-5088
Boise, Idaho 83701-0739          Facsimile: (208) 331-0088

E-mail: lynchlaw@qwest.net
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Executive Director’s Report

2010 – The Idaho Law Foundation Year in Review

Diane K. Minnich
Executive Director, Idaho State Bar

The programs and activities of the Ida-
ho Law Founda-
tion are designed 
to improve the 
public’s access to 
and understanding 
of the legal sys-
tem and enhance 
the competency 
of practicing law-
yers and judges 
through educa-
tional programs.  
The financial 
and volunteer support provided by Idaho 
lawyers and judges helps the Foundation 
meet its financial and educational goals.  
Highlights of the past year’s efforts and 
achievements follow. 

  

Mission Statement: 
The Idaho Law Foundation supports 
the right of all people to live in a peace-
ful community. Our mission is to edu-
cate all people about the role of law in 
a democratic society, to provide oppor-
tunities for people to avoid and resolve 
conflicts; and to enhance the education 
and competence of lawyers. 
1. Enhance public understanding of 
and respect for the law and the legal 
system.
2. Provide and improve access to legal 
services.
3. Provide programs and services that 
enhance the competency of members of 
the Bar.
4. Aid in the advancement of the admin-
istration of justice.
5. Generate the necessary funding to 
fulfill the mission and goals of the or-
ganization.
6. Maintain effective administration 
and management of the Foundation’s 
resources.

Law Related Education (LRE)
Law Related Education (LRE) is a 

civic learning program, primarily for 
K-12 students. It educates young people 
to become effective, knowledgeable citi-
zens who understand both their rights 
and responsibilities as citizens. The LRE 
program staff and volunteers coordinate 
teacher outreach and training programs, 
the High School Mock Trial Competition, 
Lawyers in the Classroom, Citizens Law 
Academy, and assist with Law Day activi-
ties. 

In 2010, nearly 150 educators par-
ticipated in training programs offered by 
the LRE program, 300 students and 145 
volunteers participated in the High School 
Mock Trial Competitions and 50 teaching 
teams of lawyers and classroom teachers 
worked together to teach over 2,500 stu-
dents about law, government and citizen-
ship.  Additionally, LRE distributed more 
than 20,000 copies of Turning 18 in Idaho 
to high school seniors.
Idaho Volunteer Lawyers Program 
(IVLP)

IVLP continues to provide legal ser-
vices to low-income individuals, families 
and groups. Through case representation 
by volunteer attorneys, brief services, ad-
vice and consultation, clinics and work-
shops, IVLP served over 1,000 individuals 
last year. The program works with Idaho 
Legal Aid Services, and the statewide 
Court Assistance Offices to assist those 
with legal needs and limited resources. 

IVLP continues to expand initiatives 
to create more opportunities for attorneys 
to provide pro bono services.  The Idaho 
Pro Bono Commission, chaired by Idaho 
Supreme Court Justice Jim Jones, is devel-
oping strategies to encourage law firms, 
corporate law departments, and govern-
ment agencies to maximize the involve-
ment of attorneys in pro bono service and 
to explore the development of means and 
incentives to support attorneys in provid-
ing pro bono services.

 To accurately convey the commitment 
of Idaho lawyers to pro bono, the Com-
mission has asked law firms to adopt pro 
bono policies and lawyers to report their 
pro bono hours to IVLP. Those hours are 
included in the donated hours listed on the 
following table.

Idaho Volunteer Lawyers Program

2010 2009

Calls received 5,812 4,908

Cases referred to volunteer 
attorneys

849 756

Donated hours 15,747 16,791

Donated services value $2,362,050 $2,518,650

Legal resource line calls 670 1,055

Interest on Lawyers Trust  
Accounts (IOLTA)

Over the past 25 years, the IOLTA pro-
gram has granted over $5.8 million to law 
related programs and services throughout 
Idaho. The organizations funded in 2010 
were: Idaho Legal Aid Services, Idaho 
Volunteer Lawyers Program, ILF Law 
Related Education, ILF Legal Resource 
Line, Idaho YMCA Youth Government, 
Idaho State 4-H Know Your Government 
Conference, and law school scholarships. 
Funds granted for 2010 decreased 38% 
from 2009 grants funded.  Due to the de-
crease in interest rates, IOLTA grant funds 
have decreased over 50% in the last two 
years.
Continuing Legal Education (CLE)

The Idaho Law Foundation and the 
Idaho State Bar Sections offer legal edu-
cation programs throughout the state. 

ISB/ILF Continuing Legal Education

2010 2009

Total live program attendance 1,783 1,915

Tape/DVD rentals 641 725

Online transactions 804 604

Webcast attendance 297 201

Fund Development

Donations

2010 2009

General Fund, IVLP, LRE $85,404 $99,102

Endowment Fund $5,885 $1,450

Total $91,289 $100,552

The Idaho Law Foundation is indebted 
to the attorneys that volunteer their ser-
vices and donate their resources to ILF 
programs and activities. The mission and 
goals of the organization are only realized 
with the help and support of our members. 
Thank You.

Diane K. Minnich
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Idaho State Bar 
Volunteer Committees

   ___  The Advocate Editorial Advisory Board
(meets monthly)

   ___  Bar Exam Grading
(twice a year)

   ___  Lawyer Assistance Program
(meets quarterly)

   ___  Disciplinary Committees
(meet as needed)

Professional Conduct Board
Client Assistance Fund
Unauthorized Practice of Law

   ___  Admissions Committees
(meet as needed)

Character and Fitness
Reasonable Accommodations

Idaho Law Foundation 
Volunteer Committees

   ___	    Continuing Legal Education
(meets quarterly)

   ___	    Law Related Education
(meets three times a year) 

   ___	    Idaho Volunteer Lawyers Program Policy Council
(meets quarterly)

  ___	    IOLTA Fund Committee
(meets once a year)

ISB/ILF Committees
Volunteer Opportunities

Member participation is vital to the success of the Idaho State Bar and Idaho Law Foundation. Lawyers can and do make a 
difference by participating on one of the many committees or activities listed below. Committee assignments are three-year 
terms, and each year there are generally one to three openings available on each committee. Time commitments vary with each 
committee depending upon its function and meeting schedule. In the appointment process, consideration is given to geographic 
distribution, areas of practice, and other committee assignments or ISB/ILF involvement.

Please let us know if you are interested in contributing to the activities of the Idaho State Bar and the Idaho Law Foundation by 
serving on one of the committees, or participating in one of the programs listed below.
Please indicate your 1st, 2nd, or 3rd choice.

Name:_________________________________________________ Firm:_____________________________________________

Address:______________________________________________ City:____________________________ Zip: ______________

Phone:____________________________________ Email:________________________________________________________

Have you previously participated as a member of an ISB and/or ILF Committee?

q No 

q Yes – Most recent committee assignment(s)_________________________________________________________________
Please return this form no later than June 3, 2011

ISB/ILF Committees
P.O. Box 895

Boise, ID 83701
Or email your committee interests to dminnich@isb.idaho.gov

___    I would like more information about the Bar Sections.

___    I would like more information about the District Bar 	
	     Associations.

___	 I would like more information about participating in the 
Foundation’s Law Related Education Programs such as Mock 
Trial, or Lawyer in the Classroom.

___	 I am interested in providing pro bono service through the 
Foundation’s Idaho Volunteer Lawyers Program.
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Idaho State Bar
2011 Professional Award Nominations 

The Idaho State Bar Board of Commissioners is now soliciting nominations for the 2011 professional 
awards. These awards were initiated by the Board of Commissioners to highlight members who 
demonstrate exemplary leadership, direction and commitment in their profession.

Distinguished Lawyer - This award is given to an attorney (or attorneys) each year who has 
distinguished the profession through exemplary conduct and many years of dedicated service to the 
profession and to Idaho citizens.

Professionalism Awards - The awards are given to at least one attorney in each of Idaho’s seven 
judicial districts who has engaged in extraordinary activity in his or her community, in the state, or in 
the profession, which reflects the highest standards of professionalism.

Pro Bono Awards - Pro bono awards are presented to the person(s) from each of the judicial districts 
that have donated extraordinary time and effort to help clients who are unable to pay for services. 

Service Awards - Service awards are given each year to lawyers and non-lawyers for exemplary 
service to the Bar and/or Idaho Law Foundation.

Outstanding Young Lawyer - The purpose of the award is to recognize an Idaho State Bar young 
lawyer who has provided service to the profession, the Idaho State Bar, Idaho Law Foundation, and to 
the community and who exhibits professional excellence.

Section of the Year - The Idaho State Bar Practice Section of the Year Award is presented in 
recognition of a Section’s outstanding contribution to the Idaho State Bar, to their area of practice, to 
the legal profession, and to the community.

Recipients of the awards will be announced in May. The Distinguished Lawyer and Service 
Awards will be presented at the annual meeting. Professionalism and Pro Bono Awards will be 
presented during each district’s annual resolutions meeting in the fall.

Award nominations should include the following:  
Name of the award•	
Name, address, phone, and email of the person(s) you are nominating •	
A short description of the nominee’s activity in your community or in the state,  •	
which you believe brings credit to the legal profession and qualifies him or her for the award 
you have indicated
Any supporting documents or letters you want included with the nomination •	
Your name, along with your address, phone, and email •	

You can nominate a person for more than one award. 

The nomination deadline is March 28, 2011.  Submit nominations to: Executive Director, Idaho 
State Bar, PO Box 895, Boise ID 83701, fax (208) 334-4515, dminnich@isb.idaho.gov.
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Your firm ... &Associates. 
Email: joshuasmith@and-associates.net
Telephone: (208) 821-1725
Website: www.and-associates.net

Delegate
... as you would delegate to an 
associate within your firm. 

Types of projects:
•  Trial motions and briefs
•  Appellate briefs
•  Memoranda of law
•  Pleadings
•  Jury instructions

Joshua L. Smith (ISB #7823)

Linked-In Profile:  
“Joshua Lange Smith”

Donald E. 
Knickrehm

36 years experience
Martindale – Hubbell AV rated

Available Statewide

Mediation
&

Neutral Evaluation
Extensive experience in commercial real estate 
development, financing, entitlements, title and 
business transactions.

Phone: (208) 388-1218
Email: dek@givenspursley.com

Experience Matters
Dykas, Shaver

 & Nipper

Protecting 
Intellectual Property 

Since 1975

Patents 
Trademarks 
Copyrights 
Licensing 
Litigation

dykaslaw.com

208-345-1122 · 1403 W. Franklin · Boise, ID 83702

Dykas
&

Shaver, LLP
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A Casual Tweet to Formal Reprimand:   
The Precarious Presence of Social Media in Legal Circles

Brian Kane 
Idaho Office of the Attorney General   

Divorce attorneys have hit the goldmine with Facebook.  
Even the IRS and Department of Justice have publicly 
acknowledged their use of social networking sites to 

investigate taxpayers and suspects. 

Imagine a brutal day in trial, ruling af-
ter ruling goes against you, objections are 
overruled and the opponents sustained.  
Your head is aching, your shoulders are 
sore and you log into Facebook and de-
cide to let off a little steam:  “brutal trial 
day, judge is an evil unfair witch!”  You 
head off to bed, wake up in the morning, 
log back in to see a series of supportive 
comments, and a bunch of likes and feel 
ready to face the court again.  When you 
arrive at the courthouse, the judge asks 
you to step into her chambers with op-
posing counsel, and there on the screen 
is your Facebook page.  Never happen, 
right?  No one would do something this 
dumb…or would they?

The example above is a modification 
of a situation in 
which an attorney 
blogged about a 
case he was try-
ing.1  Notably, the 
Florida Bar found 
five bar violations 
including Florida 
Bar Rules 3-4.3 
(commission of 
an unlawful act), 
4-8.2(a) (Lawyer 
shall not make a 
statement known 
to be false), 4-8.4(a) (Lawyer shall not 
knowingly violate Rules of Professional 
Conduct), 4-8.4(c) (A lawyer shall not 
engage in conduct involving dishonesty), 
4-8.4(d) (Lawyer shall not engage in con-
duct prejudicial to the administration of 
justice).2  This blog post resulted in a fine 
and reprimand from the Florida Bar.3  This 
example is not an isolated incident.  

Social media gaffes are occurring at 
every level within the judicial system.  
From attorneys badmouthing judges, to 
judges friending parties and attorneys 
before them, to jurors jumping the gun, 
social media provides an outlet for attor-
neys and judges that includes an inherent 
risk.  Consider an attorney who friended 
a judge on Facebook, who then asked for 
a trial continuance to deal with a death in 
her family.4  The Judge logged into Face-
book and ran into picture after picture and 
post after post of partying, drinking moji-
tos, and other non-grief related expres-

sions.5  The attorney then had the audacity 
to request a second continuance from the 
Judge, who confronted the attorney with 
her Facebook postings and pictures.6  

Lying to a judge is bad enough—but 
how about revealing client confidences?  
A public defender was terminated from 
her position and faces disciplinary pro-
ceedings when it was discovered that she 
authored a blog that was not only critical 
of the judiciary (Judge was “clueless”), 
but also used her client’s jail id numbers 
or names as she blogged about her client’s 
situations.7  This resulted in disciplinary 
action being initiated for the following 
violations:

Revealing of client confidence.  1.	
(Rule 1.6)
Failing to have a client rectify a 2.	
fraud on the court. (Rule 1.2)
Failure to disclose a material fact to 3.	
the tribunal. (Rule 3.3)
Conduct involving dishonesty.  4.	
(Rule 3.3)8

Although pending, it appears from the 
complaint that this attorney faces fairly 
severe sanctions both for revealing client 
confidences, and for additionally aid-
ing her client in perpetrating a fraud on 
the Court.  Most interesting in this case 
is that the attorney’s blog was not pass-
word protected and entitled “The Bardd 
(sic) Before the Bar – Irreverant (sic) 
Adventures in Life, Law, and Indigent 
Defense.”  Following her termination and 
commencement of disciplinary proceed-
ings, she has begun a new password pro-
tected blog entitled, “A Bird In A Room-
ful Of Cats.”9	 	
Facebook = EvidenceBook

Many attorneys have come to realize 
the benefit of social media sites such as 
Facebook and Twitter.  The news is replete 
with tales of defendants being caught post-

ing the details of their crimes, or pictures 
of them with the stolen goods.10  Divorce 
attorneys have hit the goldmine with Fa-
cebook.11  Even the IRS and Department 
of Justice have publicly acknowledged 
their use of social networking sites to in-
vestigate taxpayers and suspects.12  Most 
importantly, there is no privilege for so-
cial media conversations.  

For example, a party was required to 
reveal both user id information as well 
as the passwords associated with the ac-
count once it was determined that relevant 
information was contained within a Face-
book account.  In an opinion on a motion 
to compel, the judge noted that the pres-
ence of a third party generally negates 
an existent privilege.13  The conclusion 
reached was that anyone participating in 
social media has a general awareness that 
the information shared is done so with the 
knowledge that it will be viewed, shared, 
and commented on by others, as well as 
the likelihood of sharing beyond a par-
ticipants network of “friends.”14  Based 
upon the sharing and exchange of infor-
mation, it is clear that if social network-
ing sites contain information relevant to a 
lawsuit—access to that information will 
likely be granted.  This result signals that 
an “oversharing” attorney may be subject 
to not just a disciplinary proceeding, but 
also a party to a malpractice action.

Another example where attorneys need 
to exercise caution is with their accumula-
tion of friends.  It is entirely predictable 
that an attorney could have included with-
in a collection of 250 Facebook “Friends” 
an opposing witness, or even a party in a 
suit. This “friendship” could serve as the 
basis for a complaint arising under Rule 
1.7 (Conflict of Interest).  Imagine a cli-
ent reviewing your “friends” in Facebook 
and coming upon an opposing witness or 
the opposing party.  It is advisable for at-

Brian Kane
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In another case, a juror tweeted himself off the Chandra 
Levy murder trial jury by tweeting: “Guilty, guilty…I will not 
be swayed. Practicing for jury duty,” prior to being sworn 

in as a juror.

torneys, as part of their ordinary conflicts 
checks, to review their Facebook connec-
tions, and if necessary get an informed 
consent from your client regarding any 
questionable Facebook connections.  
Jurors heart Facebook

Facebook in particular is an extremely 
rich source of information for attorneys.  
For example, many jurors maintain Face-
book and Twitter feeds, and even update 
them during the trial.  As an attorney, those 
updates could be significant.  Recogniz-
ing the availability of information online, 
at least one court has implied that attor-
neys likely have a duty to conduct some 
modicum of research about prospective or 
empaneled jurors.15  The court specifically 
recognized that based on advances within 
technology, litigants have a duty to bring 
information about venire members to the 
court’s attention at an earlier stage.16  The 
Missouri court went further and expressly 
directed that trial court ensure parties have 
an opportunity to “make a timely search 
prior to the jury being impaneled.”17

Just as Facebook and the Internet are 
replete with gaffes of attorneys, parties, 
and others, it is a rich source of question-
able juror conduct.  For example, during 
the public corruption trial of Pennsylvania 
State Senator Vincent Fumo, juror Eric 
Wuest posted updates on Facebook and 
Twitter.  The Judge in the case met with 
Juror Wuest, went extensively through 
his Facebook posting and Twitter updates 
(which had been reported by a TV station) 
but did not remove him from the jury.18  
Wuest remained on the jury, and no mis-
trial was declared because his postings 
failed to reflect either an “extra-record in-
fluence,”19 or a predisposition toward an 
outcome.  

But not all juror postings are as in-
nocuous.  In Arkansas, a mistrial was 
declared after it was revealed that a juror 
had tweeted: “Nobody buy Stoam.  Its bad 
mojo and they’ll probably cease to Exist, 
now that their wallet is 12m lighter.”20  In 
another case, a juror tweeted himself off 
the Chandra Levy murder trial jury by 
tweeting: “Guilty, guilty…I will not be 
swayed. Practicing for jury duty,” prior to 
being sworn in as a juror.21

Perhaps the greater risk to attorneys, 
are jurors who self research.  Prior to the 
Internet, it would have been an extremely 
difficult undertaking in most instances for 
a juror to independently investigate the 
various components of a trial.  The In-
ternet, and particularly social media, has 
made such an undertaking routine.  Think 
about the ease with which a juror can 

Google the parties in a case, or the attor-
neys, or look up a claimed medical con-
dition and then inject those extra-record 
influences into the jury box.  

The simple solution upon learning of 
a juror’s independent research would be 
dismissal.  But recently in Florida, upon 
learning of an individual juror’s research, 
the judge questioned the rest of the jury 
and learned that eight additional jurors 
had done their own research.22  Within the 
Florida case, the mistrial was declared af-
ter eight weeks of trial — a tremendous 
burden on both the court system and the 
parties involved, but after the juror’s re-
search resulted in consideration of evi-
dence specifically excluded, as well as 
discussions with the other jurors, no alter-
native was left.23

As attorneys, it is essential to rec-
ognize both the ease and the lure of the 
Internet.  With Google, Bing, and Yahoo, 
virtually limitless answers and explana-
tions are at our fingertips.  But it must 
also be recognized that this ease and lure 
threaten the very essence of the judicial 
adversarial system.  For example, nu-
merous rules apply to the introduction of 
evidence and testimony as systemic safe-
guards, but a few clicks of the mouse, or 
taps on a smartphone can extinguish all of 
those safeguards as a juror seeks a fuller 
explanation of a point from Wikipedia.  
Attorneys and judges must be aware and 
on the lookout for situations such as those 
highlighted above popping up.  
Judges struggle with social media 
as well24

As has been demonstrated above, at-
torneys and jurors have struggled might-
ily with the Internet and Social Media.  
Judges, it appears, are equally human.  
In North Carolina, a judge was issued a 
Public Reprimand for exchanging posts 
on Facebook with an attorney appearing 
before him.25  The judge “friended” the 
attorney after an in-chambers discussion 
with opposing counsel (who indicated 
unfamiliarity with Facebook) about Face-

book.26  Included within the posts follow-
ing the judge’s friending of the attorney, 
was the following exchange (A= attorney, 
J= judge):

A: How do I prove a negative?
J: Two good parents to choose from.
J: Terry feels he will be back in court.
A: I have a wise judge.27

Other exchanges followed, and the 
judge additionally “Googled” one of the 
party’s websites and stated on the record 
that he enjoyed her photography and po-
etry.28   This resulted in the judge being 
issued a formal reprimand by the North 
Carolina Judicial Standards Commission, 
most notably for engaging in ex parte 
contact and independent ex parte research 
about a party before the court.29  In this in-
stance the judge let down his guard based 
on both the casualness of social media 
contact, as well as the ease with which 
independent research can be conducted.  
Both attorneys and judges need to guard-
ed as they interact through social media 
to insure their conduct remains above re-
proach.
To friend or not to friend

Social media presents yet another co-
nundrum for attorneys and judges, par-
ticularly in Idaho.  As  a small state and 
an even smaller bar, many attorneys and 
judges are longstanding friends who at-
tended law school, college, high school, 
and even elementary school together.  
Social media is a natural collecting point 
for individuals who share these common 
bonds, which presents a significant ethical 
question: Should judges friend attorneys 
on Facebook or other social media?  

Several judicial commissions have 
examined this issue, and the verdict at 
this point is split.  Florida has taken the 
most restrictive position because it per-
ceives the public listing of lawyers who 
are “friends” with judges equates to an 
impression that these lawyers may be in 
a special position to influence the judge.30  
Ohio, New York, and South Carolina 
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permit “friending” between lawyers and 
judges but with caveats.31  

There are two primary caveats that 
attend to any judge/ lawyer “friending” 
activity.  First, the judge and attorney (or 
any other person) cannot engage in any 
ex parte contact regarding any pending 
or likely to be pending matter.32  Second, 
if the interaction between a lawyer and 
judge through the social networking site 
would lead a casual observer to conclude 
that the interactions rose to the level of a 
“close social relationship,” it would trig-
ger the requirements of disclosure and 
recusal.33  In short, judges and lawyers 
need to be acutely aware of the percep-
tions that social media interactions cre-
ate.  Within chambers, judges may also 
have a duty to be consciously aware of 
the social media activities of their clerks 
and assistants.  The Florida Judicial Eth-
ics Advisory Committee acknowledged 
that a judicial assistant’s use of social 
media independent of the judge, includ-
ing the addition of lawyers who appear 
before the judge was permissible.  But the 
Committee also cautioned that consistent 
with Canon 3C(2), a lawyer who attempts 
ex parte communication through a social 
networking site connection with the assis-
tant should be immediately “de-friended,” 
and reported to the judge.34

Be professional, perceptive,  
and aware!

No one is immune from the lure of 
social networking sites, and understand-
ably so.  Social networking offers a con-
venient means with which we can stay 
connected across the great divides of life.  
But the very essence of social network-
ing involves a corresponding trade-off in 
privacy.  As we connect with people on 
professional and social levels, an inher-
ent part of the connection “deal” is that 
we will share information with one an-
other through comments, pictures, chat, 
videos, and reflections on the mundane.  
This sharing creates an air of casualness, 
that at times results in casualties.  A few 
key points are worth remembering when 
interacting in social media:

Maintain professionalism — the 1.	
Rules of Professional Conduct and 
Judicial Code follow you online.
Consider the use of one networking 2.	
site for professional contacts and an-
other for purely social.
Remember CONFIDENTIALITY!!!  3.	
(And remind your clients too!)
Don’t let social media destroy your 4.	
credibility.

Do use it to research clients, jurors, 5.	
witnesses etc.
Do not pretext to do so.6.	

Be aware of the perceptions created 7.	
by who your “friends” are.
Remember to inquire as to social me-8.	
dia in voir dire, monitor during trial, 
and disclose immediately to a judge 
any misconduct.
Do not attempt 9.	 ex parte contact 
through social media.
Remember the visibility of your 10.	
posts, picture, and blogs.  If you can 
find it so can someone else…!

Social media brings the world to 
your doorstep, but it also brings you to 
the world.  As a powerful informational 
resource, social media and the internet 
carry with them a responsibility for ap-
propriate use.  By striking the appropriate 
balance, attorneys and judges can harness 
this unparalleled resource, while remain-
ing compliant with their respective ethical 
requirements. 
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Making the Most of Limited Resources: Multistate Enforcement Action

Stephanie Guyon 
Idaho Office of the Attorney General   

Since the 1980s, the veil of mystery that once  
enveloped multistate groups has thinned. While the  

attorneys general’s activities during a multistate  
enforcement action are confidential, how multistates  

form and operate is not a secret.

State attorneys general first worked 
together to enforce federal antitrust laws 
against prominent corporations like Stan-
dard Oil Company. They were as active, 
if not more so, than their federal counter-
parts in exercising the enforcement au-
thority granted by state antitrust laws.  For 
example, between 1890 and 1902, attor-
neys general brought 28 antitrust actions 
compared to the Department of Justice’s 
19 actions.1

As their states’ chief law enforcement 
officers, attorneys 
general have a 
duty to act in the 
best interest of 
their states and to 
enforce the laws 
that their state 
legislatures assign 
to them. When 
unlawful conduct 
occurs in intra-
state commerce, 
the attorneys 
general usually 
investigate and prosecute the matter, but 
when the unlawful conduct affects mul-
tiple states, the attorneys general often 
will pool their resources to investigate the 
matter.2    

Multistate litigation has produced 
historic changes to how some of the larg-
est industries conduct business. Where 
the bottomless resources of corporations 
might render individual state litigation 
difficult, if not impossible, attorneys gen-
eral can work cooperatively through mul-
tistate groups to level the playing field 
and enforce an industry’s compliance with 
their respective state laws.

The most legendary multistate settle-
ment is the states’ 1998 Master Settlement 
Agreement (MSA) with the largest tobac-
co companies. After years of misrepresen-
tation and subterfuge negatively affecting 
America’s health, youth, and taxpayers, 
the attorneys general began filing lawsuits 
in 1994 to change the industry’s business 
practices and recover the states’ contin-
ued costs for treating smoking-related 
illnesses.3 The result of the individual 
state lawsuits is the MSA, which requires 
tobacco companies to make annual pay-
ments to the states. It also prohibits them 
from targeting youth in their ads and mar-
keting programs, sponsoring youth events 
or team sports, distributing brand-name 
merchandise, and, among other things, 

misrepresenting the health consequences 
of smoking.4

Given Idaho’s limited resources, its 
ability to obtain such a remarkable settle-
ment on its own would have been daunt-
ing and time-consuming.  Although the 
Attorney General’s Office may be Idaho’s 
largest law firm, its Consumer Protection 
Division has but three attorneys and only 
one of the three attorneys specializes in 
tobacco and antitrust issues. But combin-
ing its resources and expertise with other 
states, Idaho’s limited size is no longer an 
obstacle to effecting justice for its citizens 
and taxpayers.

Since the 1980s, the veil of mystery 
that once enveloped multistate groups 
has thinned. While the attorneys general’s 
activities during a multistate enforcement 
action are confidential, how multistates 
form and operate is not a secret.
Formation of multistates

The National Association of Attorneys 
General (NAAG), a nonpartisan organiza-
tion of 51 state attorneys general and five 
U.S. territorial attorneys general, is instru-
mental in organizing multistate efforts. 
Founded in 1907, NAAG began issuing 
multistate enforcement guidelines in the 
1980s to coordinate how states exercised 
their authority in antitrust multistates.5 
Additional guidelines followed, including 
guidelines for air travel advertising and 
the car rental industry.6 Today, the NAAG 
Multistate Task Force and the NAAG An-
titrust Multistate Task Force coordinate 
multistate litigation to “ensure consistent 
enforcement of state antitrust and con-
sumer protection laws.”7  

While the multistate formation pro-
cess has varied through the years, gen-
erally when one or more states believes 
an issue is appropriate for a multistate, 
they may notify NAAG which organizes 
an initial meeting between all interested 
states to discuss the issues and projected 

goals of the group.  An executive com-
mittee (EC) usually is appointed to rep-
resent the group during the investigative 
contacts with the business entity and any 
settlement negotiations.  The EC provides 
a point of contact for the business and is 
responsible for maintaining communica-
tions with the rest of the states. In addi-
tion to the state or states that initiated the 
multistate, the states that comprise the 
EC may have, among other factors: (1) 
a large number of consumer complaints; 
(2) have the resources to travel, conduct 
depositions, or review large numbers of 
documents; or (3) have a special interest 
or expertise in the subject matter. Every 
state, however, commits to attending all 
multistate meetings and, when necessary, 
conducting state-specific investigative ac-
tivities, reviewing and summarizing evi-
dence, and preparing state-specific litiga-
tion or settlement documents. 

For example, in 2008 a small coalition 
of states began investigating allegations 
that DISH Network LLC had engaged in 
and was continuing to engage in unlawful 
advertising and other business practices. 
That small group evolved into a 46-state 
multistate investigation. The Idaho At-
torney General’s Consumer Protection 
Division joined the group because the di-
vision had received an excessive number 
of complaints in which consumers voiced 
problems with DISH Network that were 
similar to those that the other states iden-
tified.  

An EC formed to represent the inter-
ests of the entire group. Through a series 
of conference calls, meetings, and written 
communications between the states and 
with DISH Network, the group narrowed 
its focus to the most egregious business 
practices – those that garnered the high-
est number of consumer complaints. The 
states’ investigation and subsequent set-
tlement negotiations with DISH Network 
took more than two years, but produced 
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Industries that continue to 
disappoint regulators  

through their intentionally 
deceptive and  

sometimes dangerous 
behavior are pointing  

their fingers in the wrong 
direction. 

a comprehensive and fair agreement that 
addressed the states’ concerns, imple-
mented a consumer restitution program, 
and required DISH Network to pay $5.9 
million to the states to reimburse them for 
their costs and expenses.  
Purpose of multistates

Absent the Idaho Attorney General 
Office’s participation in multistates, its 
ability to address the conduct of vari-
ous national and multi-national corpora-
tions under Idaho’s consumer protection 
and antitrust laws and recover consumer 
or state restitution, civil penalties, attor-
ney’s fees, or investigative costs would be 
greatly reduced.  The recovered penalties, 
fees, and costs are deposited in the Con-
sumer Protection Fund to fund the office’s 
consumer education efforts and future en-
forcement actions, as appropriated by the 
Legislature. Through direct payments to 
Idahoans and mandated consumer redress 
programs, multistates also have returned 
millions of dollars in restitution to injured 
consumers. The office also has obtained 
Medicaid reimbursement dollars through 
multistate litigation with drug companies. 

But multistate groups do much more 
than investigate the business activities of 
specific entities or industries. Groups meet 
on a regular basis to share enforcement 
ideas, report new legislation, or discuss 
consumer complaint trends. At any given 
time, the three deputy attorneys general 
with the Idaho Attorney General’s Con-
sumer Protection Division participate in 
dozens of multistate investigations, task 
forces, and issue-specific groups concern-
ing a variety of consumer protection issues 
– from health care, debt management, and 
immigration fraud to class actions, auto 
advertising, and Internet privacy. 

Multistates also benefit large corpo-
rations. Rather than negotiating with the 
states individually or defending against 
a multitude of state-specific allegations, 
corporations can resolve each state’s con-
cerns through one standardized agree-
ment. 

That is not to say, however, that mul-
tistates are problem free.  Group projects 
never are.  Even in the Internet age, some-
times communication is lacking. While 
the EC always knows the status of an in-
vestigation, it may fail to keep the group 
members informed. Such communication 
conflicts, however, are remedied easily 
through regular conference calls and list-
servs. Under no circumstances does the 
EC accept a settlement agreement without 
consulting with the entire group, and no 
settlement is binding upon a state until it 
is accepted by that state’s attorney gen-
eral.

Multistates also do not provide quick 
results. Depending on the complexity of 
the investigation, some multistates linger 
for five or more years before conclud-
ing. And much like life, despite the time 
committed to the investigation, the mul-
tistate may not end with a satisfactory re-
sult. Financially unstable companies, for 
example, may declare bankruptcy or the 
companies’ owners may disappear, only 
to regroup and continue their unlawful ac-
tivities under a different name.
Criticisms of multistates

Critics of multistate actions, mostly 
business organizations and lobbyists, 
claim attorneys general pursue cases based 
on untenable legal theories, extending the 
limits of their statutory and common law 
authority. Pointing to the MSA as an ex-
ample, critics contend that the attorneys 
general have usurped federal authority, vi-
olating the separation of powers doctrine 
and becoming “a shadow Congress that 
would dictate national law in many areas 
of business regulation.”8  These criticisms 
are without merit.

Putting aside that no court has agreed 
with such arguments, what critics forget is 
that the Supreme Court has held repeated-
ly that state governments are not subject 
to “the concept of separation of powers.”9  
States are separate sovereigns with laws 
that a business must follow when doing 
business in that state. And while there are 
instances where Congress has preempted 
a state from regulating a certain field, 

such preemption analysis begins with a 
presumption against preemption, particu-
larly when a state’s historic police powers 
are at issue.10  As the Supreme Court has 
stated:  “[When Congress legislates] in a 
field which the States have traditionally 
occupied . . . we start with the assump-
tion that the historic police powers of the 
States were not to be superseded by the 
Federal Act unless that was the clear and 
manifest purpose of Congress.”11  In any 
event, attorneys general can act only after 
the legislature has acted, and prosecuting 
entities that violate consumer protection 
or antitrust laws is an executive function, 
not a usurpation of legislative authority.
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No one can dispute the injunctive and monetary  
benefits that multistate actions bestow on each  
state’s citizenry, which attorneys general have  

taken an oath to protect from deceptive  
business practices.  

Multistate opponents also contend that 
the attorneys general’s investigations ex-
tort settlements from businesses because 
the cases impose such a considerable li-
ability threat to the targeted company.12  
This claim relies on the ever popular, yet 
legally unsustainable “stop-picking-on-
me” theory.  Industries that continue to 
disappoint regulators through their inten-
tionally deceptive and sometimes danger-
ous behavior are pointing their fingers 
in the wrong direction.  Reputable com-
panies on the other hand recognize that, 
rather than blaming attorneys general for 
doing their jobs, it is more productive to 
work cooperatively with the states to en-
sure their business activities comply with 
the law.13 
Future of multistates 

Critics of multistate actions no doubt 
will persist with their complaints. But in 
the end, no one can dispute the injunc-
tive and monetary benefits that multistate 
actions bestow on each state’s citizenry, 
which attorneys general have taken an 
oath to protect from deceptive business 
practices.  

Through its 2010 multistate actions, 
the Idaho Attorney General’s Office 
stopped the allegedly unlawful business 
activities of Abbott Laboratories, Amerix 
Corporation, AstraZeneca Pharmaceuti-
cals LP, DirecTV, Inc., Dannon Company, 
Inc., LifeLock, Inc., and Novartis Pharma-
ceuticals Corporation. These settlements, 
along with the dozens of others that the 
Attorney General’s Office has obtained, 
illustrate the continued importance of 
multistate actions to states like Idaho that 
lack the resources to pursue independent 
actions against every corporate offender. 
And as state budgets tighten, it is likely 
that, in an effort to conserve those limited 
resources, more multistates will form. So, 
while multistate actions may garner disap-
proval from some business organizations, 
they will remain an invaluable tool in the 
attorneys general’s arsenal for preventing 

harm to consumers, competition, and the 
economy.
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Practical and Ethical Issues when Dealing with a Pro Se Litigant

Stephen Adams 
Anderson, Julian & Hull, LLP   

 If there is an attorney working in the background with the 
pro se litigant, it is recommended to confirm the status of 
the relationship before engaging in any communications 

with the pro se litigant.

Pro se plaintiffs come in all shapes 
and sizes, from the relatively uneducated 
to the highly educated. While there have 
always been pro se litigants, I anticipate 
that economic conditions will cause the 
number of pro se litigants to increase in 
the near future.1 In fact, with the increase 
of pro se litigants, it is not unheard of for 
a civil appeal to have pro se litigants on 
both sides.2 

Though pro se litigants are not bound 
by the rules of ethics3, attorneys are and 
must avoid certain pitfalls when a pro se 
litigant is on the other side. Below are 
some suggestions which will hopefully 
assist attorneys in dealing with pro se liti-
gants. 
Fair warning: courts give pro se 
litigants significant leeway

It seems that the Courts tend to be more 
forgiving with pro 
se litigants than 
with represented 
litigants. For ex-
ample, while the 
9th Circuit has 
indicated that 
pro se litigants 
are expected to 
know and follow 
the rules of civil 
procedure4, many 
judges give pro se 
litigants more leeway than a represented 
party would receive.5 Thus, pleadings, 
memoranda, and other documents which 
give some inkling of what a pro se litigant 
is arguing will likely not be rejected be-
cause they do not have the proper format, 
or are inartful in presentation.6

First steps
Many of the mistakes made by a pro 

se plaintiff are made at the outset of the 
lawsuit. When first looking at a pro se 
complaint, it is usually worth checking 
to see if any 12(b) motions7 or other ap-
plicable procedural requirements apply. 
For example, upon receipt of a complaint, 
an attorney should confirm with the client 
how and when the complaint was served. 
I have had numerous cases where the pro 
se litigant has failed to properly execute 
service. In most of these cases, the pro se 
litigant simply mailed the complaint and 
summons. However, state rules generally 
do not allow service by mail upon individ-

uals8 or corporations.9 The Federal rules 
also require personal service on individu-
als10 and corporations.11 

Of course, failure to properly serve a 
complaint and summons deprives a Court 
of jurisdiction over the suit, subjecting the 
suit to dismissal.12

Also, it is advisable to determine 
whether the complaint was served in a  
timely manner (120 days for a federal 
lawsuit13 and six months for an Idaho 
state lawsuit).14 This process can be eas-
ily handled by either checking the Idaho 
Repository15 or the Idaho Federal Court 
Electronic Filing System.16 

If the pleading is so vague and ambigu-
ous as to make it impossible to respond or 
even comprehend what is being alleged, 
the rules allow a party to move for a more 
definite statement.17 Courts will dismiss 
cases where complaints are unintelligible 
or incomprehensible.18 

If the case gets to discovery, it may be-
come necessary to depose the pro se liti-
gant. It is important to ask the pro se liti-
gant whether they have ever met with an 
attorney or obtained legal help from any 
source. If the pro se litigant is obtaining 
legal help or advice from an attorney, that 
may be sufficient for them to be considered 
represented. As discussed in more detail 
below, if the pro se litigant is represented, 
communications with the litigant may be 
limited by the Idaho Rules of Professional 
Conduct. If there is an attorney working 
in the background with the pro se litigant, 
it is recommended to confirm the status 
of the relationship before engaging in any 
communications with the pro se litigant.  
Further, if the pro se litigant has been 
represented in the past, this knowledge 
is helpful in suggesting whether there are 
any liens for legal work that could affect 
settlement negotiations. Always ask ques-
tions about what legal services the pro se 
litigant has received. 

Motions to dismiss and motions 
for summary judgment

As discussed above, courts are ex-
tremely solicitous of pro se litigants. The 
Federal Court for the District of Idaho 
even goes so far as to issue a document 
entitled “Notice to Pro se Litigants of the 
Summary Judgment Rule Requirements,” 
which outlines federal and local rules for 
responding to motions to dismiss and for 
summary judgment. Frequently, pro se 
litigants ignore this document, or fail to 
follow the rules set explained therein. 

Should grounds be available for a mo-
tion to dismiss or for summary judgment, 
I heartily recommend that you become 
familiar with the local rules, and specifi-
cally local federal civil rule 7.1(e). This 
rule states that failure to respond to an ar-
gument may be deemed a waiver of that 
argument, subjecting the claim to dismiss-
al.19 Similarly, local rules have specific re-
quirements for response documents, and 
failure to follow these rules may lead to 
waiver under 7.1(e).20

Improper practice of law
It is not uncommon for a pro se liti-

gant to attempt to bring claims on behalf 
of others. Idaho law does not allow for un-
licensed persons to represent other people 
or entities in legal claims.21 For example, 
a non-lawyer husband may not represent 
a spouse.22 Idaho Supreme Court cases 
have held that corporations cannot be 
represented by another business entity.23 
Similarly, corporations24, limited liability 
corporations25, and trusts26 cannot be rep-
resented by a non-lawyer. Claims brought 
by a pro se litigant for any other person or 
entity are subject to dismissal.27 

The federal rule is similar.28 Federal 
cases have held that pro se litigants may 
not represent estates29, their own chil-
dren30, churches31, trusts32, unincorporated 
associations33, or other persons or enti-
ties.34 If there are any claims in the suit 
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The Court determined that the original attorney had 
engaged in overreaching simply because the attorney 

gave an “opinion” as to the value of the case.  

for any person or entity other than the pro 
se litigant, a motion to dismiss would be 
appropriate. 

That being said, expect the unexpected 
from pro se litigants. In one of my cases, 
a pro se plaintiff was representing a com-
pany he owned. When I filed a motion to 
dismiss the company’s claims, the pro se 
plaintiff promptly responded by having 
the company assign to him personally all 
of the causes of action, which is allowed 
under Idaho law.35 Needless to say, this 
made the improper practice of law issue 
moot.  
Communication and settlement 
negotiations

Communication with a pro se litigant 
is difficult at best, and at worst, can lead 
to violations of the Idaho Rules of Profes-
sional Conduct. 

Particular care must be taken to ad-
dress ethical concerns when an attorney is 
involved in settlement negotiations with a 
pro se litigant. It can be unwise and po-
tentially unethical to provide an analy-
sis of the value of the case to the pro se 
litigant. The Idaho rules specifically state 
that when communicating with an unrep-
resented party, “a lawyer shall not state or 
imply that the lawyer is disinterested.”36 
Though the rule does not say so, it is good 
practice to indicate the contrary in any 
communication.  In other words, tell the 
pro se litigant that you represent an op-
posing party and that your interest may be 
opposite the pro se litigant’s interests. 

Lawyers also have a duty to correct 
any possible misunderstandings and are 
prohibited from giving legal advice.37 
One recommendation is to include in ev-
ery letter to a pro se litigant that you do 
not represent the pro se litigant, are not 
writing the letter for the purpose of giving 
legal advice, and that the pro se litigant 
may contact an attorney to obtain repre-
sentation. 

However, even these precautions may 
not be sufficient. For example, in Hopkins 
v. Troutner, 134 Idaho 445, 4 P.3d 557 
(2000), the Idaho Supreme Court found 
that a settlement negotiation between 
a represented party and a pro se litigant 
constituted overreaching on the part of 
the represented party’s attorney, resulting 
in setting aside the settlement.38 During 
settlement negotiations, the pro se litigant 
inquired of the opposing party’s attorney 
as to the value of the case.  The attor-
ney provided his opinion,39 and the case 
settled shortly thereafter.40 The attorney 
recommended the pro se litigant should 
obtain legal counsel; however, the pro se 
litigant signed the settlement documents 

without consulting an attorney.41 There-
after, the pro se litigant obtained counsel 
who objected to the settlement, and the 
settlement was set aside.42 

The Court determined that the origi-
nal attorney had engaged in overreach-
ing simply because the attorney gave an 
“opinion” as to the value of the case.43  
The fact that counsel informed the pro se 
litigant that they should obtain legal coun-
sel was not sufficient to uphold the prior 
settlement agreement. 

The lesson learned from Troutner is 
that communications with a pro se litigant 
should be straightforward, simple, and the 
attorney should avoid communicating any 
information that could be construed to be 
an opinion or legal advice.  For example, 
settlement communications should be 
phrased as, “our settlement offer is . . .,” 
rather than “the case is worth . . ..” One 
recommended method of avoiding ethical 
concerns in settlement negotiations is to 
utilize a mediator. Most civil forums have 
a no-cost mediation option, which inter-
poses a third party between the attorney 
and the pro se litigant relieving some of 
the ethical concerns that direct communi-
cations might create.
Conclusion

Dealing with a pro se litigant can be 
frustrating, but should never be taken 
lightly. Hopefully these recommendations 
provide some insight and help avoid ethi-
cal pitfalls. 
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Finding a Niche: This Idaho Lawyer Has 1,632 Twitter Followers,  
But How Many Will Become Clients?
Dan Black 
Managing Editor

Don’t know a hash-tag from your 
metadata? No worries. A Boise attorney 
has created a new kind of law practice.

With its truncated spelling, implicit 
urgency and insider culture, social media 
appears to be growing in popularity by 
the hour. But who will offer legal counsel 
for those of us who can’t seem to wrap 
our heads around it?

Last year Lisa McGrath left her job 
with Greener Burke Shoemaker, P.A. to 
build a solo practice around new media, 
“and right now, I’m surviving,” she said 
recently. “The first year is the hardest.”  

Lisa lectures, blogs and tweets about 
cutting-edge communications with 
the ease of a digital native – she grew 
up with the Internet. A consummate 
networker, she created a niche legal 
service drawn from her interests, 
expertise and her drive to be out in front 
of the next big thing.  But are social 
media questions big enough to support a 
law practice?  

To get her practice going, Lisa 
leveraged relationships with other social 
media attorneys nationwide and used 
her connections with technology start-up 
companies, and of course, an army of 
online friends. Currently, there are 1,631, 
(make that 1,632), “followers” reading 
her every tweet. Comments range from 
the latest technical developments to 
where to meet for a beer.

A year ago Lisa surveyed the market 
and found attorneys who specialize in 
narrow niches were doing well, even in 
the recession. Given her options, Lisa 
said the choice to create a new kind of 
law practice was clear. She wanted a flat-
fee practice that focused on questions 
surrounding new media.

“The legal issues involved are very 
real,” Lisa said, adding that “sometimes 
people don’t take it seriously.”

Lisa’s clients want to know how 
social media issues jibe with existing 
intellectual property and employment 
law. They want social media policies 
“that maximize the benefits and minimize 
the risk,” Lisa said. And they need to 
handle privacy and discrimination issues 
that surface between employers and 
their employees’ social media presence. 
She compliments her knowledge of new 
media with her knowledge of public 
relations and the law.

Q. What advice do you have for law 
school students facing a difficult job 
market?
A. During law school is the time to 
be creative. They really have to brand 
themselves to stand out. Use social 
media to do it. The resume is dying 
out. Certainly clerkships and intern-
ships are important. 

Q. What do young lawyers wish the 
rest of the Bar knew about them?
A. Young lawyers are very communi-
ty – oriented. We do a lot of pro bono 
work and volunteering for charity. We 
also have a tremendous willingness to 
be mentored. There is some feeling of 
isolation. 

Q. What makes for a sophisticated 
user of new media?
A. It’s not about technology. It’s about 
creating relationships very quickly. At 
first just sit back and watch. It’s lis-
tening to other people. Get back with 
them, engage them. Promote other 
people and talk about other people, not 
just yourself. It’s just like conversation 
skills. Social media is really customer 
relationship management. Measure 
your online presence. Find out where 
your traffic is coming from. 

Lisa’s twitter trail shows a stark 
functionality. A recent tweet from 
tweetmcg: 
nice reminder for attys/mktg/ad ppl to 
make social media posts compliant w/ 
FTC Guides http://bit.ly/hYbRjN (@
InternetLaw)

Lisa McGrath, chair of the Young Lawyers Section, recently 
began a solo practice dealing with legal issues surrounding 
new media.
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“Education is a big part of what 
I do,” Lisa said, adding that she is in 
the faculty certification process for  the 
University of Phoenix and is a faculty 
adjunct at Broadview University. 

So how did Lisa, who recently 
passed her 30th birthday, wind up sailing 
confidently into such uncharted waters? 
She and her three sisters grew up 
around a robust family business, Action 
Couriers, a Meridian-based company 
that serves southern Idaho and has 
hundreds of employees. “We learned 
the importance of hard work,” she said. 
“My dad is an incredible entrepreneur,” 
and “there was a pull to join the family 
business.”

But Lisa said her parents raised her to 
be “strong willed,” and she “wanted to go 
to the top.” 

An advanced student in high school, 
she interned in the governor’s office 
when Phil Batt was in office, and was 
enthralled with public service. 

 “I was in love with the system,” 
she said, and imagined a career in 
government. Naturally, a law degree 
would provide the best background. 
While at American University in 
Washington, D.C., she took a full 
time job as a clerk for the U.S. Senate 
Judiciary Committee, which threw her 
into an intense environment of policy 
papers, press releases and news cycles. 
“I was outrageously ambitious,” she said, 
and loved being in the middle of events 
such as reauthorization of the Patriot Act, 
and confirmation hearings for Justices 
Samuel Alito and John Roberts.  

The Hill staffers, her colleagues, 
“were dysfunctional Type As,” she 
said, and “I fit in perfectly. The pay was 
terrible, you work late hours, but it’s like 
the Hollywood of politics.”

But those colleagues, many of whom 
left large firms to do public policy work, 

influenced Lisa. Talking with them, Lisa 
developed “an early skepticism” about 
big firms.

During summers in Maryland, she 
worked as an intern for the federal 
prosecutor and also did pro bono defense 
work. “I wanted to cover my bases” 
learning different kinds of law, she said, 
adding that while she enjoyed the work, 
“I could see how criminal law could 
become repetitive.”

Eventually, the big-city schedule 
wore her down. “It was nice to come 
back here and breathe. I really did rush 
things in my 20s,” Lisa said. 

 She moved back to Idaho and 
accepted a clerkship at Idaho Supreme 
Court, an experience she found 
“extremely rewarding - seeing cases 
litigated through the appeals process.” 
She had weekends off and found time for 
skiing and friends. After that, she worked 
for nearly two years at Greener Burke 
Shoemaker PA, but wanted to chart a 
new path.   

Her market research showed that 
while young lawyers were struggling 
and big firms were laying people off, 
“niche soloists were thriving.” She sized 
up the market, her skills and interests 
and came up with a plan. She designed a 
flat-fee practice “that focuses on value, 
not billable hours,” which she said puts 
clients at ease. She also ratcheted up 
her networking. This winter, Lisa spoke 

to the Idaho Nonprofit Association, 
the Idaho Library Association and has 
addressed several other groups looking 
for help with laws relating to social 
media. 

She’s happy with her decision. As 
a soloist, she has time for pro bono 
work and for hobbies such as giving ski 
lessons at Brundage, Start-Up Weekends 
and Social Media Club Boise. It gives her 
lifestyle the flexibility and meaning she 
didn’t expect working for a firm.

Another benefit, she said, has been 
discovering the 
beauty of a more 
simple life as a 
solo practitioner. 
“I’ve changed my 
habits to be more 
responsible,” 
she said, making 
fewer purchases 
and living 
modestly. “Solos 
are working for 
their own food. 
It’s a fabulous life.” 
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Her market research showed that while young lawyers 
were struggling and big firms were laying people off, 

“niche soloists were thriving.”     
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Portrait of a Litigator
Merlyn Clark remembers his 

mother saying, “You are NOT go-
ing to be a miner.”  

Raised in Wallace, Merlyn said 
his family emphasized education 
as the road to a better life. His fa-
ther worked as a mechanic at Hecla 
Mining Company’s Star Mine, and 
“back then you could make a liv-
ing working in the mines,” he said, 
so staying put was a real option.

Merlyn spoke recently about his journey from the 
mining town to the ninth floor offices of Hawley Troxell 
Ennis & Hawley in the Wells Fargo Building in down-
town Boise. A consummate storyteller, Merlyn shared 
scenes from his life, lessons he has learned and things 
that are important to him. All these things contributed 
to his considerable success as a trial 
lawyer.  

Professional success aside, Mer-
lyn enjoys good health, and at age 73, 
runs long distances in relays and fun 
runs. He beams when talking about 
his six children, grandchildren, great-
grandchildren and wife, Sandy.  He 
talks happily about mentoring young 
lawyers, teaching and serving as an 
Idaho State Bar Commissioner.

Some lawyers might know Mer-
lyn from his presentation at “Lessons 
from the Masters” at the ISB Annual 
Conference in 2009, and he remains 
in high demand for arbitration, mediation and corporate 
litigation cases, including serving as a hearings exam-
iner for the high-profile “megaloads” case, which made 
headlines this winter. 

None of that success has come without relying on 
core values fashioned from his unique personal history. 
Merlyn spoke plainly about how those core values de-
veloped. Because his parents wanted something more 
for their son than a lunch box, hard hat and drill, the 
path out of Wallace was clear — education and hard 
work. In addition to his paper route delivering The Wal-

lace Times, Merlyn went to work in the evenings and 
weekends for his father, who owned his own auto me-
chanic’s shop. 

“At 12, I started working in the shop cleaning parts,” 
he said, adding that having a car as a teenager helped his 
social life. “I had a ’36 Ford, and kept it running,” he 
said with some pride.

He also set pins at the local bowling alley and deliv-
ered groceries after school. “I didn’t have time for ath-
letics,” he said, and the family was focused on his edu-
cation. He was sent to Gonzaga Prep School in Spokane 
for a semester, but found it difficult. “I was homesick,” 
he said. But higher education still figured in his plans.
Adventure and learning about a good alibi

Merlyn enrolled at the University of Idaho and start-
ed working on a degree in Business Administration. He 
joined Delta Sigma Phi fraternity, which he credits for 
teaching him good study habits and formal manners. 

He also discovered the big world of ideas. After his 
first year, he and a friend, Lee Fushel, took some time 
off school to hitchhike to the East Coast with hopes of 
working aboard a freighter to Europe. While they didn’t 
make it that far, they had several memorable adventures, 
ones that Merlyn recalls vividly.

Hitching rides wasn’t uncommon in the 1950s, but 
Merlyn said he was struck by people’s 
kindness toward him and his friend, 
Lee, and how strangers offered them 

meals and places to stay. He learned 
that cooperation and friendliness were 
essential life skills.

They made it to Maryland, where 
they hoped to find work aboard a 
coal freighter headed for Yugoslavia. 
They stayed for two months at the 
DSP fraternity house at the University 
of Maryland waiting for a National 
Maritime Union strike to end. Eventu-
ally they got a meeting with the union 

president to discuss their prospects. He told them the 
strike could go on for some time. “Our money was run-
ning low so we decided to go home to Idaho,” he said.   

Their adventure wasn’t over. Lee’s father told them 
that if they were ever in need of a place to stay, “just 
go to the city jail and ask to spend the night,” Merlyn 
recounted. Travelling through rural Illinois, that’s what 
happened. The local police obliged, but said they would 
be locked up between 10 at night until 5 in the morning. 
The young men agreed. After moving on down the road, 
they suddenly found themselves surrounded by police, 
now suspects in an armed robbery. The hitchhiking pair 

  

He said that if I was  
going to be a lawyer  

I shouldn’t take  
advantage of people.

By Dan Black, Managing Editor

Portrait of a Litigator
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perfectly matched the suspects’ description, “even 
down to the details of a red-checkered shirt,” Mer-
lyn said. “We told them we couldn’t possibly have 
done it because we were spending the night in jail 
in Long Island, Illinois,” Merlyn said. “We asked 
them to contact the police.” Finally, word came back 
and “they cleared us.” At that point, the police were 
friendly, even jovial.

If it weren’t for the jailhouse sleepover, “we 
might still be there,” he said.  
Studies at the University of Idaho

Back at the university, Merlyn married, started a 
family and took jobs at a gas station and with the 
Student Union Building, where he washed dishes, 
bussed tables and oversaw ticket sales for student 
events. Merlyn learned that even modest jobs come 
with unexpected rewards. Merlyn moved up to su-
pervisory role and got to meet big-time travelling 
jazz acts such as Louis Armstrong and the Kingston 
Trio.   

He did well at his studies and further refined the 
values that would lead to a successful career. “It’s 
clear to me looking back, I had some good mentors,” 
he said, recalling word-for-word a conversation he 
had with economics professor Irwin Graue, some 
five decades ago. 

“I said lawyers could charge what the market 
would bear,” Merlyn said. “And he was very upset.  
He said that if I was going to be a lawyer I shouldn’t 
take advantage of people.”

“Don’t take advantage of people,” Merlyn repeat-
ed, as though the conversation were still happening.

Another professor wanted to nominate Merlyn as 
a Rhodes Scholar. “He said I had an intellect and that 
I could succeed. I told him I was married and had a 
child and I just couldn’t do it (study internationally). 
But it gave me confidence.”

In another lesson, Merlyn recounted how he 
ended up needing a two-credit Math of Finance class 
in his last semester as an undergraduate. He and the 
teacher had a falling out and his grade “was a big 
frog.” 

“When I went across the stage,” he said, “it was 
a blank diploma. My parents were not happy. But at 
that time you could attend law school if you had 96 
credits with passing grades. I thought someday I’ll 
go back. But I never did pick it up.”

Merlyn shrugged unapologetically and said, “It 
doesn’t affect my life.”   
Starting the practice of law

During his final year at law school, Merlyn 
worked for Blake, Givens & Feeney in Lewiston.

Merlyn grew up in Wallace, a place that left a strong impression. At left, is Merlyn with his mother, Lilia. At center is the infant 
Merlyn in a sleigh, and at right, Merlyn stands with his sister, Barbara, who now lives in California. These photos were compiled by 
Merlyn’s children for a slideshow shown during his 70th birthday party. 
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For a kid 
just out of 

law school, 
climb-

ing into a 
corporate 
jet to San 
Francisco 
was pretty 

heady stuff.

“It was a great experience,” he said. “I learned 
a lot from all three. Givens’s dad was on the Idaho 
Supreme Court and the partners taught me those val-
ues,” Merlyn said, speaking about the mindset of a 
consummate jurist.

“Blake taught me to use my own judgment. He 
would not let me go to the form books (to get boil-
erplate language). He wanted me to do thorough re-
search, and THEN I could go to the form books to 
check my work.”

In another auspicious beginning, Merlyn took the 
Bar oath at the Nez Perce County Courthouse, and, 
moments later, presented arguments before the Idaho 
Supreme Court. Merlyn and colleague Bob Brown 
were admitted together and had an appeal and the 
case schedule just happened to coincide with the Bar 
ceremony.

 “Blake said ‘if you can do this, you will have 
the confidence to appear in any court - either sink or 
swim’,” Merlyn said. “We lost the case, but it was a 
good experience.” 

The firm had Potlatch Co. as a major client, which 
required some high-stakes litigation early in his ca-
reer.  Nervous about an upcoming case in federal 
court, he confided his doubts to District Judge Paul 
Hyatt “who had been around forever,” Merlyn said. 
“He said, ‘Clark, you have appeared in my court and 
you can appear anywhere.’”

The phrase stuck. Later, Merlyn travelled to San 
Francisco to argue the case, despite not having been 
admitted to practice in the California federal court. 
He said that in the courtroom “there were maybe 20 
attorneys, all of them with long, flowing hair. I had 
a crew cut, the same as the judge. I told him, ‘Your 
Honor, I am not approved to address the court, but I 
am asking permission.’ He said, ‘Mr. Clark you can 
address this court any time.’”

These events made formative impressions. “For 
a kid just out of law 
school, climbing into 
a corporate jet to San 
Francisco was pretty 
heady stuff.”

However, living in 
Lewiston, there was 
also plenty of general 
practice. “I learned 
I didn’t like divorce 
or bankruptcy work,” 
Merlyn said, but he de-
veloped a passion for 
real estate and corpo-
rate litigation.

He said the firm dissolved and “some of the cli-
ents went with me. That was the end of my corporate 
law career.”
Finding a niche

Merlyn formed a new firm with Ted Creason and 
Jack Curtin, and was later appointed Prosecutor to 
Nez Perce County. He hired his partners to help out. 
Merlyn was elected to one more term, “but it didn’t 
pay enough for the workload,” he said.

In his first year, Merlyn prosecuted five first-de-
gree murder cases, which stressed the budget. When 

asked if the experience soured his view of prosecuto-
rial practice, he clarified: “It soured my view of com-
pensation for both prosecution and defense. Nobody 
wants to pay for it. The system gets good people. But 
some cases get the short end.” 

Merlyn added, “I found myself wheeling and 
dealing.”

Compensation and compromise aside, Merlyn 
said prosecution gave him valuable experience, “es-
pecially in managing cases.” The following years in 
private practice were fruitful, giving Merlyn expo-
sure to many areas of law.  

 After a few years, his partners wanted to start 
a bank, and the firm dissolved.  Shortly afterward, 
while serving as a Bar Commissioner with Jack 
Hawley, “Jack asked me to come to Boise. It was a 
huge opportunity.”   

“When I moved down here (to Boise), I didn’t 
know it, but I disqualified myself” from continuing 
to serve as a commissioner from the Second District, 
he said. He never became a Bar president because 
ISB commissioners serve as president during the last 
part of their three-year term. However, Merlyn later 
served as president of the Idaho Law Foundation and 
for five years as chairman of the evidence rules com-
mittee. 

Immersed in the profession, Merlyn was able to 
focus on his favorite kinds of law — real estate and 
commercial litigation.  Lengthy complex litigation, 
however, also sparked an interest in a trend making 
its way across the legal landscape – mediation.
Mediation and arbitration

An oversized map hangs in Merlyn’s office. It 
shows the route of Napoleon’s campaign from Po-
land to Moscow, a wide swath representing the size 
of his army as it went. Beginning the drive with 

Sandy and Merlyn at Christmas in Boise.
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442,000 soldiers, Napoleon’s force di-
minished to a mere 10,000 at its return. 
Inscribed above the picture is a saying: “Is 
the Quest Worth the Cost?”

The problem with litigation, Merlyn 
points out, is that it takes a long time, a lot 
of resources and the outcome is uncertain. 
Like many litigators, Merlyn sought a less 
confrontational way to resolve disputes. 
In 1989, for Law Day, then Deputy At-
torney General Jack McMahon initiated a 
program to teach mediation. A Pepperdine 
University professor, Randy Lowery, pre-
sented a two-day seminar and Merlyn at-
tended. He said that at the time, mediation 
was growing around the country, “but it 
still didn’t exist” in Idaho.

“As a lawyer I wanted to learn these 
skills to help my clients,”  he said.

After the class, “I had some success as 
a mediator and started to get phone calls 
from other lawyers.” In 1995, Merlyn be-
came certified as a professional mediator, 
and things took off from there. His repu-
tation grew and mediation accounted for 
about half of his practice. In part, Merlyn 
credits his success with being in on the 
ground floor. The market soon became 
flooded with mediators.

When the legislature created senior 
status for retired judges, they were al-
lowed to practice mediation. Many en-
tered the field as mediators and “my prac-
tice reduced,” Merlyn said. Currently, 
“there’s not enough mediation in Idaho to 
do it full time.”

Animated with the topic, Merlyn ex-
plained:

 “I get a lot of people who come and 
ask my advice on how to do a mediation 
practice. I tell them to ‘get gray hair, get 
experience, do litigation, build a reputa-
tion.’ It also requires understanding the in-
tangible — their clients’ needs and inter-
ests. When you start to focus on that, then 
you touch on what motivates them. Most 
people want instant gratification. You ex-
plain that litigation is a long process and 
that they might never see the result they 
hope for.”
Taking high-profile cases
His skills in high demand, Merlyn did me-
diation work for state agencies and public 
officials. He was asked by the Idaho At-
torney General to draft the contract with 
Corrections Corporation of America to 
operate a private prison in Idaho. He was 
also asked by the Idaho Supreme Court to 
negotiate a resolution with a contractor, 
and he served as an arbitrator for admin-
istrative appeals for the Idaho Transporta-
tion Department. These experiences led to 
being asked to serve as a hearings exam-
iner for the Highway 12 “megaloads” case 

in front of the ITD in December, 2010. 
Merlyn didn’t initially grasp the high-pro-
file nature of the case, but the daily head-
lines about it didn’t faze him.

Four shipments of giant oil refinery 
equipment were stalled at the Port of 
Lewiston awaiting permission to move 
along Highway 12 to Montana. Making 
headlines every day for weeks, the ship-

ments were highly controversial because 
the loads were so large and could set a 
precedent for 200 more loads. Merlyn is-
sued an opinion that the permits would 
not break the law and they were eventu-
ally issued.

“There are times when acting as a neu-
tral decision maker that I apply the facts to 
the law and reach a conclusion, and render 
a decision that is not my personal prefer-
ence,” Merlyn said. He has spent consid-
erable time on the Clearwater River fish-
ing and is familiar with the road’s scenic 
qualities.

“The laws that give the department the 
authority, its rules, etc. are pretty clear. 
The concerns of the interveners were not 
supported by the facts or the record. They 
are more concerned with the 207 more 
loads that are planned. But that was not 
part of what I was presented with.”
Making the best of it

Not every one of Merlyn’s efforts has 
met with success. A few years ago Merlyn 
trained to qualify for the Boston Mara-
thon. He didn’t make the cut, “but I com-
forted myself by saying at least I tried.”

In a three-month trial the plaintiff 
sought a several million-dollar settlement. 
Eventually, the sum was reduced to $3 
million. “My partner said it was a victory, 
but I felt it was a failure,” Merlyn said. 
“I’ve been fortunate I have not had a lot 
of failures.”

Asked why, Merlyn said, “I’m pretty 
conservative. I don’t stick my neck out 
much and when I do, it’s calculated.”

Another strategy helps – “manage your 
weakness.”  For Merlyn, that means del-
egating computer research to the younger 
associates. “I’m not fooling anyone,” he 
said, adding that the firm has some tre-
mendous talent. “When you use a team, 
be sure to give credit.” 

In his personal life, Merlyn said 
“There have been times when I have ig-
nored issues. But it doesn’t work. When 
I have addressed difficult issues, I get a 
good feeling. I have gained respect. ”

On losing cases, Merlyn shared his 
view: “Many people set unreasonable 
expectations — especially young law-
yers. They think they have to win every 
case. They forget their job is to put forth 
the best effort within the system. It’s not 
about winning or losing. It’s about putting 
forth my best effort to represent the needs 
of my clients.”

With that kind of commitment, Mer-
lyn’s chosen profession allowed for a rich 
and colorful journey. Far from his tiny 
hometown of Wallace, Merlyn built his 
own style of personal and professional 
success — one that derives from his 
unique journey.

On professionalism, Mer-
lyn said true success comes 
with setting high ethical stan-
dards: “The one thing we all 
start out with, and the one 
thing you can lose, is integ-
rity. You can gain knowledge 
of law and procedures, but 
you can’t get your integrity 
back.”
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Court information

Idaho Supreme Court
Oral Argument for April 2011

	
Monday, April 4, 2011 – BOISE	
8:50 a.m. Stuart Mackay v. Four Rivers Packing Co. .............
........................................................................... #35974-2008	
10:00 a.m.  Fuller v. Callister .............................#37035-2009
11:10 a.m.  Soignier v. Fletcher .........................#37123-2009
Tuesday, April 5, 2011 – BOISE	
8:50 a.m.  Idaho Power Co. v. Dept. of Water Resources 
............................................................................#37348-2010
10:00 a.m.  Building Contractors Assn. of SW Idaho v. IPUC	
 ...........................................................................#37293-2010
11:10 a.m.  State v. Ellington .............................#33843-2007
Thursday, April 7, 2011 – COEUR D’ALENE	
8:50 a.m.  Allied Bail Bonds, Inc. v. County of Kootenai 
............................................................................#36861-2009	
10:00 a.m.  Mareci v. Coeur d’Alene School District #271 
............................................................................#37624-2010	
11:10 a.m.  Stafford v. Kootenai County ...........#37320-2010

Friday, April 8, 2011 – LEWISTON	
8:50 a.m. Caldwell v. Cometto ..........................#37157-2009	
10:00 a.m. Ciszek v. Kootenai Co. Board of Commissioners  	
............................................................................#37562-2010
11:10 a.m. Taylor v. AIA Services Corporation .#36916-2009
Wednesday, April 13, 2011 – BOISE
8:50 a.m.  State v. Draper ...................................#34667-2007
10:00 a.m. Williams v. Blue Cross of Idaho ......#37623-2010
		  (Industrial Commission)

Please note:
Supreme Court  

will NOT hear oral arguments  
in March of 2011.

OFFICIAL NOTICE 
COURT OF APPEALS OF IDAHO

Chief Judge
 David W. Gratton

Judges
Karen L. Lansing 

Sergio A. Gutierrez
John M. Melanson

 4th AMENDED - Regular Spring Terms for 2011

Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . January 11, 13 and 20
Boise. . . . .  . . . . . . . . . . . . . . . February 8, 10, 17, 22 and 28
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . March 8, 10, and 15
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . April 12, 14, 19 and 21
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . May 10, 12, 17 and 19
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . .June 14, 16, 21 and 23

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of setting of the year 
2011 Spring Terms of the Court of Appeals, of the State of 
Idaho and should be preserved. A formal notice of the setting 
of oral argument in each case will be sent to counsel prior 
to each term.

Idaho Court of Appeals
Oral Argument for March 2011

Tuesday, March 8, 2011 – Boise		
9:00 a.m. State v. Grove .....................................#36211-2009
10:30 a.m. Mubita v. State .................................#36913-2009
1:30 p.m. Peterson v. IDHW ..............................#37408-2010

Thursday, March 10, 2011 – BOISE
9:00 a.m. State v. Fraser .....................................#37510-2010
10:30 a.m. Dept. of Transportation v. Van Camp ....................
........................................................................... #37714-2010
1:30 p.m. State v. Reid .......................................#37107-2009 

Tuesday, March 15, 2011 – BOISE		
10:30 a.m.  moved to 3:00 p.m. Lineberry v. Dept. of 
Transportation ....................................................#37743-2010
1:30 p.m. State v. Sowers ...................................#36887-2009

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Daniel T. Eismann

Justices
Roger S. Burdick

Jim Jones
Warren E. Jones
Joel D. Horton

1st AMENDED - Regular Spring Terms for 2011
Boise. . . . . . . . . . . . . . . . . . . . .January 10, 12, 14, 18 and 19
Boise. . . . . . . . . . . . . . . . . . . . . .February 7, 9, 11, 14 and 15
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . April 4, 5, 6, and 13
Coeur d’Alene . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .April 7
Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .April 8
Boise (Eastern Idaho) . . . . . . . . . . . . . .May 2, 4, 6, 9 and 11
Boise (Twin Falls) . . . . . . . . . . . . . . . . June 1, 3, 6, 8 and 10

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2011 Spring 
Terms of the Supreme Court of the State of Idaho, and should 
be preserved. A formal notice of the setting of oral argument 
in each case will be sent to counsel prior to each term.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 2/1/11 )

civil appeals
attorney fees and costs
1. Whether the district court abused its 
discretion by determining Pines Grazing 
Association was the prevailing party and 
awarding attorney fees.
Pines Grazing Association v. Flying

Joseph Ranch
S.Ct. No. 37236
Supreme Court

CONTEMPT
1. Did the court err in failing to find the 
Merrills in contempt for not completely 
removing Gibson’s personal property 
from their property to Gibson’s specified 
location pursuant to the court’s order?

Gibson v. Merrill
S.Ct. No. 36978

Court of Appeals
HABEAS CORPUS
1. Did the district court abuse its discre-
tion by dismissing Storm’s petition for a 
writ of habeas corpus?

Storm v. Smith
S.Ct. No. 37789

Court of Appeals
LICENSE SUSPENSION
1. Does an administrative suspension of 
a commercial driver’s license pursuant 
to I.C. § 49-335 violate the principles of 
double jeopardy?

Buell v. Idaho Transportation Depart-
ment

S.Ct. No. 37404
Court of Appeals

2. Whether an administrative license 
suspension under I.C. § 18-8002A vio-
lates double jeopardy principles because, 
although it is civil in nature, under the 
multi-factored Hudson analysis, it is so 
punitive in effect that it is transformed 
into a criminal penalty.
Brebner v. Idaho Transportation Depart-

ment
S.Ct. No. 37405

Court of Appeals
3. Does an administrative suspension of 
a commercial driver’s license pursuant to 
I.C. § 18-8002A, violate the principles of 
double jeopardy?

Ely v. Idaho Transportation Department
S.Ct. No. 37406

Court of Appeals

post-conviction relief
1. Did the court err by summarily dismiss-
ing Osborn’s petition for post-conviction 
relief?

Osborn v. State
S.Ct. No. 36855

Court of Appeals

2. Did the court err by dismissing Schultz’s 
untimely petition for post-conviction re-
lief?

Schultz v. State
S.Ct. Nos. 37370/37371

Court of Appeals

3. Did the court err in summarily dismiss-
ing Zivkovic’s petition for post-conviction 
relief?

Zivkovic v. State
S.Ct. No. 37287

Court of Appeals

4. Did the court err when it allowed post-
conviction counsel to withdraw and there-
after failed to appoint substitute counsel 
to represent Loftis in the post-conviction 
proceeding?

Loftis v. State
S.Ct. No. 35376

Court of Appeals

5. Did the court err in providing insuf-
ficient notice of its intent to dismiss and 
thereby deny Keller an opportunity to re-
spond?

Keller v. State
S.Ct. No. 37491

Court of Appeals

6. Did the district court err in summarily 
dismissing Wolf’s petition for post-con-
viction relief and in finding Wolf did not 
raise a genuine issue of material fact as 
to whether he had ineffective assistance of 
counsel?

Wolf v. State
S.Ct. No. 37863

Court of Appeals

7. Did the court err in denying Frank’s 
petition for post-conviction relief after an 
evidentiary hearing on his claims of inef-
fective assistance of counsel?

Franks v. State
S.Ct. No. 37199

Court of Appeals

summary judgment
1. Did the court err by concluding there 
were no genuine issues of material fact 
and by granting summary judgment to 
NNU exclusively on the basis of the re-
lease signed by Morrison?
Morrison v. Northwest Nazarene Univer-

sity
S.Ct. No. 37850
Supreme Court

2. Whether the district court erred in de-
termining Pooley was required to exhaust 
administrative remedies prior to bringing 
the present suit, and that he failed to do 
so.

Pooley v. City of Eagle
S.Ct. No. 36908
Supreme Court

3. Did the court err in finding that, pur-
suant to I.C. § 6-1607(2), Rivas was not 
wholly or partially engaged in Cranney 
Farms business at the time of the acci-
dent?

Nava v. Rivas-Del Toro
S.Ct. No. 37613
Supreme Court

4. Whether the district court erred as a 
matter of law in determining that the Op-
tion terminated in April 2006 pursuant to 
the language of Section 19.13 of the Lease 
and Option.

Steel Farms v. Croft & Reed, Inc.
S.Ct. No. 37776
Supreme Court

criminal appeals
evidence
1.Was there substantial competent evi-
dence presented at trial upon which the 
jury found beyond a reasonable doubt 
that Lee was guilty of failure to register 
as a sex offender, in violation of I.C. § 18-
8309?

State v. Lee
S.Ct. No. 37213

Court of Appeals
2. Was there substantial competent evi-
dence presented at trial from which the 
jury could find beyond a reasonable doubt 
that Jones was guilty of the first count of 
rape?

State v. Jones
S.Ct. No. 36841

Court of Appeals
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3. Was there substantial competent evi-
dence admitted at trial from which the 
jury found beyond a reasonable doubt that 
Betancourt was guilty of possession of 
methamphetamine?

State v. Betancourt
S.Ct. No. 37139

Court of Appeals
instructions
1.Did the district court err by denying 
Jolley’s requested jury instruction on the 
lesser included offense of simple assault?

State v. Jolley
S.Ct. No. 37374

Court of Appeals
pleas
1.Did the district court err when it de-
nied McElhiney’s motion to withdraw his 
guilty plea made before sentencing?

State v. McElhiney
S.Ct. No. 36536

Court of Appeals
PROBATION
1.Did the district court err by denying 
Kilgore’s motion to amend the terms of 
his probation?

State v. Kilgore
S.Ct. No. 37286

Court of Appeals
search and seizure – sup-
pression of evidence
1.Whether the district court erred when 
it denied Hurst’s motion to suppress be-
cause his statements were obtained in vio-
lation of the Fifth Amendment to the U.S. 
Constitution.

State v. Hurst
S.Ct. No. 37431

Court of Appeals

2. Did the court err when, consistent with 
State v. Diaz, it denied Briggs’ motion to 
suppress the results of a forcible blood 
draw?

State v. Briggs
S.Ct. No. 36602

Court of Appeals

3. Did the district court err when it con-
cluded the officer searching Jones’ home 
did not exceed the scope of Jones consent 
to search?

State v. Jones
S.Ct. No. 36949

Court of Appeals

4. Did the court err in denying Powers’ 
motion to suppress and in finding her 
traffic stop was supported by substantial 
evidence that she committed a traffic of-
fense?

State v. Powers
S.Ct. No. 37158

Court of Appeals

sentence review
1.Did the court abuse its discretion when 
it failed to sua sponte order a psychologi-
cal evaluation of Allen pursuant to I.C.R. 
32?

State v. Allen
S.Ct. Nos. 37355/37356/37357

Court of Appeals

2. Did the district court err by denying 
Stone’s request for a hearing on his Rule 
35 motion and in denying the motion?

State v. Stone
S.Ct. No. 37672

Court of Appeals

3. Is the court’s order placing Dicksen on 
probation void because the court could 
not extend the jurisdiction granted to it 
by I.C. § 19-2601(4) by ordering a sham 
probation, following the first period of 
retained jurisdiction, for the sole purpose 
of circumventing the jurisdictional limi-
tation of I.C. § 19-2601(4) that prohibits 
the ordering of immediately successive 
periods of retained jurisdiction without an 
intervening period of probation?

State v. Dicksen
S.Ct. No. 37467

Court of Appeals

substantive law
1.Whether the application of the Sexual 
Offender Registration Act, as amended in 
2001, to Johnson violates the Idaho and 
United States Constitutions’ prohibition 
against ex post facto laws.

State v. Johnson
S.Ct. No. 37758
Supreme Court

2. Did the court err when it ruled the state’s 
amendment to the complaint, upgrading it 
to a second offense DUI, did not violate 
the constitutional ban on ex post facto 
laws as well as the due process clause?

State v. Lamberson
S.Ct. No. 37797

Court of Appeals

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776			   Phone: (208) 345-7800
Boise, ID 83701			   Fax: (208) 345-7894

E-Mail: tpark@thomaswilliamslaw.com

Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 2/1/11 )

Commercial Real Estate Needs?
I’m your Expert!

- 24 years local market experience -

Debbie Martin

O. 208.955.1014
C. 208.850.5009

Expect Knowledge
Expect Professionals

Expect Results

Commercial Real Estate Broker
Principal, DK Commercial
debbie@dkcommercial.comCall me for a

Complimentary
Consultation!
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Idaho Courts  

 State of the Judiciary 
Address

 January 19, 2011
In spite of the challenges resulting 

from the economic downturn, the judi-
ciary is still fulfilling its constitutional re-
sponsibilities to the people.

As with other state agencies, the Ju-
dicial Branch has 
experienced sig-
nificant budget 
cuts.  We com-
menced a hiring 
freeze two years 
ago for nonjudi-
cial positions.  In 
addition, we now 
have three magis-
trate judge posi-
tions that we have 
held open.  The 
emergency surcharge on infractions, mis-
demeanors, and felonies enacted last year 
has enabled the Judicial Branch of gov-
ernment to continue to fulfill its constitu-
tional responsibilities.  One of our judges 
did his part by receiving a traffic ticket the 
first day the surcharge went into effect.  

Last year, I told you about two na-
tional awards received by the judiciary.  
In 2010, judges in Idaho continued to be 
recognized.  The Idaho legislature was the 
first in the nation to adopt legislation au-
thorizing the establishment of Domestic 
Violence Courts statewide.  A team from 
the Ada County Domestic Violence Court 
was recently highlighted at an internation-
al conference for its work, progress, and 
innovation.

One of the challenges in domestic vio-
lence cases is the victim being pressured 
to dismiss the case or refuse to testify.  
Domestic violence courts provide victims 
with early access to advocacy and servic-
es.  We have seen a decrease in dismissed 
cases and a 20% increase in guilty pleas, 
with 87% of the offenders doing so.

In addition, the accelerated disposition 
of these cases expedites offenders entering 
treatment and reduces recidivism, while 
providing close probation supervision to 

ensure compliance with all court condi-
tions and promote safety for the victim.

The domestic violence courts are just 
one type of our problem-solving courts.  
We also have 56 drug and mental health 
courts throughout the state, which include 
DUI courts.  The current prison population 
is significantly below the projection made 
several years ago, and I believe that our 
drug and mental health courts are partly 
responsible.  These courts are currently at 
capacity, with over 2,300 adults and juve-
niles receiving treatment and supervision 
while being held accountable for their 
conduct.  Outcome evaluations of our 
drug and mental health courts have proved 
their effectiveness in reducing recidivism 
and in helping those with substance abuse 
and mental health issues lead productive 
lives.  Similar evaluations of four well-
established DUI courts have also shown 
their effectiveness, with a 50% reduction 
in recidivism.

Last year, 30 babies were born to 
clean and sober women in drug and men-
tal health courts, which brings the total to 
228 drug free babies born to mothers in 
those courts.  The mothers also have the 
ability to provide the care and nurturing 
needed for normal child development.

Idaho judges are working after hours 
to apply what we have learned from prob-
lem-solving courts to other issues.  One 
such effort is attendance courts, which 
have resulted in increased school atten-
dance where they have been tried.  We 
know that dropping out of high school 
increases the risk of children becoming 
involved in self-destructive behaviors and 
decreases their opportunities for success.

We are also working to start a veter-
ans’ court in Ada County to deal more 
effectively with veterans struggling with 

substance abuse, post-traumatic stress 
disorder, traumatic brain injury, or other 
mental health issues.  We will be propos-
ing a modification to the statutory eligibil-
ity guidelines for drug and mental health 
courts to allow us to provide additional 
help for our returning veterans.

Drug-addicted parents are a significant 
factor in child abuse and neglect.  We have 
four child protection drug courts that ad-
dress parental substance abuse and other 
issues in cases of child abuse and neglect.  
They are an effort to free the parents from 
the grip of addiction and to equip them to 
meet the needs of their children in a safe, 
loving, and nurturing home environment 
so that the family can remain intact.  A 
federal grant has enabled three of these 
courts to expand and to undertake a thor-
ough evaluation of their outcomes.

In many instances of child abuse, ne-
glect, or abandonment, the rights of the 
parents are terminated.  Cases involving 
the termination of parental rights and 
adoptions are tried in the magistrate court.  
Prior to 2009, appeals would go first to 
the district court and then to the Supreme 
Court, which took 2 to 3 years.  During 
that time, there was no final decision as 
to whether the parental rights would be 
terminated or the adoption confirmed, and 
the children were in limbo.  

In July 2009, we implemented an ex-
pedited appellate process for those cases, 
with the appeals going directly from the 
magistrate court to the Supreme Court.  
Now, it takes on average 126 days from 
the entry of judgment in the magistrate 
court to oral argument on appeal in the 
Supreme Court or Court of Appeals.  

In my view, the judiciary works in 
partnership with various state and local 
entities to provide justice to Idahoans.  

Chief Justice  
Daniel T. Eismann

Chief Justice Daniel T. Eismann 
Idaho Supreme Court   

Outcome evaluations of our drug and mental health  
courts have proved their effectiveness in reducing  

recidivism and in helping those with substance  
abuse and mental health issues lead  

productive lives.
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Last year, I wrote to various state agen-
cies and nongovernmental entities of-
fering to meet with them to discuss any 
suggestions, complaints, or other issues 
they may have with the judiciary, and I 
met with those who responded.  I have 
also traveled to over half of the counties 
to meet with county officials seeking the 
same input.  I am pleased with the positive 
response concerning the performance of 
our courts, which indicates that our judges 
are working hard and doing a good job.

One county commissioner told me 
that whatever I do, do not let the local 
magistrate judge be promoted out of the 
county.  Another commented that in all of 
his years as a county commissioner, I was 
the first elected official outside the county 
who came to meet with them seeking their 
input.

The primary issue raised by the coun-
ties was the cost of the criminal justice 
system, including prosecution, public de-
fenders for indigent defendants, and coun-
ty jails.  The Criminal Justice Commis-
sion, consisting of representatives from 
all three branches of government and lo-
cal officials, is also looking into the deliv-
ery of legal services to indigent criminal 
defendants.  The Commission has con-
cluded that there are issues that need to be 
studied to ensure that Idaho is complying 
with Constitutional mandates regarding 
the provision of effective counsel.

We have also seen an increased need 
for foreign language interpreters in the 
trial courts.  In addition to providing due 
process for criminal defendants who are 
not proficient in the English language, 
the courts must also comply with federal 
and state statutory mandates applicable in 
both criminal and civil cases.  In just Ada, 
Canyon, and Twin Falls counties, inter-
preters have been required for 48 differ-
ent languages literally from A to Z, from 
Albanian, to Hindi (hin-dee), to Oromo 
(aw-roh-moh), to Tagalog (tah-gah-lawg), 
to Zapotec (sah-paw-tek).

With the economic downturn, we have 
seen an increase in divorce and child cus-
tody filings.  Over the last three years, 
domestic relations cases in the Third and 
Sixth Judicial Districts have increased 
28% and 16% respectively.  Requests for 
assistance for Family Court Services have 
been steadily increasing, with over 30,000 
parents accessing those services.  Over 
11,300 of Idaho’s children have benefited 
from their parents attending parent educa-
tion classes to learn ways to reduce their 
children’s exposure to parental conflict.    

Many of the people involved in civil 
cases cannot afford legal counsel.  We 
have court assistance offices throughout 

the State to provide legal forms, assis-
tance in filling them out, and information 
about court procedures.  Last year, almost 
55,000 people requested help from the 
court assistance offices.  We have also col-
laborated with Idaho Legal Aid Services 
on a nationally recognized project to pro-
vide online assistance through an interac-
tive interview process to complete 160 
court-approved forms.  Those forms have 
been used in all of Idaho’s counties.

However, court assistance offices and 
online interactive forms are not an effec-
tive replacement for legal counsel in many 
domestic relations cases, especially those 
involving children.  There is a need to pro-
vide assistance for many litigants in such 
cases who cannot afford an attorney.  One 
possible solution would be to increase the 
cost of a marriage license by $20, which 
would generate about $280,000 a year 
that could be used to provide legal assis-
tance in civil cases involving children and 
families.

As I mentioned last year, in the 1980’s 
you funded the statewide case manage-
ment system known as ISTARS, which 
was the first system in the nation that in-
cluded every trial court case filed in the 
state.  Over the years, we have continu-
ally updated and improved ISTARS, and 
a nationally recognized expert recently 
characterized it as “the best statewide sys-
tem of its kind in the country.”  It not only 
assists our judges in managing their cases, 
it has also helped decrease costs to other 
state agencies by providing information 
electronically about case dispositions to 
eliminate the need for repetitive data en-
try.

ISTARS also identifies those people 
who owe more than $50 and sends that 
information electronically, along with 
identifying information, to the State Tax 
Commission.  Last year, the Commission 
intercepted over $3.2 million dollars in 
income tax refunds which were used to 
make payments of restitution to crime vic-
tims, fines, and court costs that were past 
due in over 16,000 cases statewide.  My 
office received numerous telephone calls 
from people demanding to know why the 
Supreme Court took their tax refunds.

The courts have worked with law 
enforcement, including the Idaho  
State Police, to develop and implement 
electronic citations, or e-citations.  The 
officer uses a computer to generate a 
printed citation, and the data is transmit-
ted to the courts electronically.  This pro-
cess reduces the average traffic stop time 
from 12 minutes to 3 minutes per stop.  
The number of law enforcement agencies 

using e-citations has increased, resulting 
in significant clerical savings and opera-
tional efficiencies for both law enforce-
ment and the courts.

We are continually seeking ways to 
use technology to increase productivity 
and reduce costs.  We intend to imple-
ment electronic filing of documents in 
trial courts so that attorneys and private 
citizens can file documents over the inter-
net.  This will lessen the court’s reliance 
on paper records, which will reduce the 
amount of courthouse space devoted to 
court files.

District court civil cases have in-
creased dramatically over the past five 
years, with the greatest increase in Idaho’s 
most populous counties.  The increase has 
been 31% in Kootenai County, 56% in 
Canyon County, and 71% in Ada County.  
This has put an increased work load on 
our district judges because many of those 
cases are complex business, medical, and 
financial cases that are time consuming 
and demanding.

We have also seen an increased diffi-
culty in attracting qualified candidates to 
apply for district judge positions.  The last 
two district judge openings attracted only 
two qualified applicants, one for each po-
sition.  Two years ago we appointed Judg-
es Lansing and Gutierrez of the Court of 
Appeals to chair a committee to investi-
gate hindrances to attorneys applying for 
judicial positions, and we are now pursu-
ing strategies to encourage more qualified 
applicants to apply.

Before closing, I want to acknowledge 
the many Idaho judges who are working 
evenings and weekends in an attempt to 
keep up with the increasing caseloads.  
Part-time senior judges have played a 
critical role in enabling the judiciary to 
dispose of cases in a timely manner.  Last 
year, the days worked by senior judges 
were the equivalent of almost nine judi-
cial positions, which translates into signif-
icant savings to the citizens of Idaho and 
the general fund.

We appreciate the outstanding work-
ing relationship we have with the other 
branches of government, and on behalf of 
Idaho’s judges I thank you for your sup-
port, especially during these difficult eco-
nomic times.
About the Author

The Hon. Daniel T. Eismann has 
been on the Idaho Supreme Court since 
January 1, 2001. He has served as Chief 
Justice since January 2, 2007. The views 
expressed in this article are those of the 
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Idaho Supreme Court.



The Advocate • March/April 2011  41

Federal Court Corner

Tom Murawski
United States District and Bankruptcy Courts

Annual bankruptcy seminar in  
Coeur d’Alene

On March 3-5, 2011, the Commercial 
Law & Bankruptcy Section of the Idaho 
State Bar will hold its annual seminar in 
Coeur d’Alene. The first day of the semi-
nar will be held at the U.S. Courthouse 
in Coeur d’Alene.  Presenters include the 
Honorable Terry L. Myers, the Honorable 
Jim D. Pappas, the Honorable Ralph B. 
Kirscher, court staff and several Washing-
ton, Montana, and Idaho practitioners. The 
topics include: ef-
fective use and 
demonstration of 
evidence presen-
tation technol-
ogy in the federal 
courthouse; new 
procedures and is-
sues encountered 
in the clerk’s of-
fice; decision up-
dates; legislative 
updates; and much 
more. 
District of Idaho announces  
availability of community grant 
funds for 2011

The District of Idaho has announced 
that a total of $9,165 will be available for 
the Community Grant Program for 2011. 
The purpose of this Program is to enhance 
public trust and confidence in the judicia-
ry, promote better understanding of the ju-
diciary and legal processes, and improve 

communication with the public about the 
role of courts and the legal process. This 
grant funding must be related in some way 
to community education.  Applications 
should briefly describe the organization, 
association or group, the date organized, 
history, purpose and tax status. Applica-
tions must be submitted or co-signed by 
an active member of the Bar of the U.S. 
District and Bankruptcy Court for the Dis-
trict of Idaho.  Only one application can 
be submitted by a single organization or 
entity. Preference will be given to non-
profit agencies or organizations.  Deadline 
for submission of completed applications 
is May 1, 2011  and should be e-mailed 
in pdf format to  Clerk@id.uscourts.gov.  
Applications and other information on 
this program is available on our website 

at: www.id.uscourts.gov under Commu-
nity Outreach.  
Annual district conference  
- federal practice program

The dates for the District of Idaho An-
nual District Conference/Federal Practice 
Program will be Friday, October 14 at the 
Best Western Conference Center in Co-
eur d’Alene and Friday, November 4 at 
the Centre-on-the-Grove in Boise. Please 
mark your calendars. Detailed program 
brochures and on-line registration materi-
als will be forthcoming. 
About the Author

Tom Murawski is an Administrative 
Analyst with the United States District 
and Bankruptcy Courts. He has a J.D. and 
Master of Judicial Administration.
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Multi-faceted
 Experience: 
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Larry C. Hunter 
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Last month I began a discussion on 
style — separation and emphasis in your 
writing — by discussing how to join in-
dependent clauses.  I wrote about using 
punctuation to show the reader the relat-
edness of your ideas, and I covered how 
to use those punctuation marks correctly.  
I also promised that I would cover using 
punctuation correctly to create separation 
and emphasis within a sentence.

All writers want to add elegance to 
their writing, but many are often too busy 
or lack the confidence to try.  I’m posi-
tive that once we cover how to correctly 
introduce ideas or set off ideas you will 
have the confidence to drop in a dash or 
add those parentheses!
Introducing ideas: commas and 
colons

Crafting any well-written document 
requires that you 
link your ideas 
for the reader.  
While there are 
many useful writ-
ing techniques for 
linking ideas, one 
of the most com-
mon is introducing 
the reader to your 
idea in general 
and then moving 
to the specifics of 
that idea.  (In fact, I just used this type of 
construction in the last sentence.)  When 
you use this type of construction in one 
sentence, you have two punctuation op-
tions: the comma and the colon.  (See, I 
just did it again!)

Using a comma is the most common 
and more conventional way to introduce 
your reader to an idea. It simply tells the 
reader that you have concluded the intro-
duction and are beginning the heart of the 
idea in your sentence.  Use a comma after 
most introductory phrases to help your 
reader understand which ideas in the sen-
tence to concentrate on.   

But, a comma does not emphasize the 
idea that follows the introductory phrase.  
If you want to emphasize the heart of your 
idea, use a colon instead of a comma.  

Using a colon is the strongest way to 
create emphasis.  A colon tells the reader 

that key information is coming.  It signals 
the importance of the idea that follows it.  
For instance, adding a colon before a list 
of elements for a cause or action or a key 
fact the case turns on can help ensure the 
reader understands the importance of the 
information that follows.

Because colons create so much em-
phasis, however, it is important to use 
them correctly.  You don’t want to draw 
your reader’s attention to a grammar er-
ror!  First, the part of the sentence before 
the colon must be an independent clause.  
This means that you could replace the 
colon with a period and the clause could 
function as a grammatically correct sen-
tence.  Second, make sure that if you are 
introducing a list you punctuate the list 
correctly.  Use commas for simple lists 
(lists of items without any internal punc-
tuation) and semi-colons for complex lists 
(lists of items that contain internal punc-
tuation).  Additionally, if the list has three 
or more items, you should you serial com-
mas — place a comma between the last 
two items.  For instance, “Negligence has 
four elements: duty, breach, causation, 
and damages.” 
Setting off ideas: dashes, paren-
theses, and commas

The ideas legal writers want to express 
are often complex.  Words and ideas with-
in sentences must be defined or explained.  
Because of this complexity, many sen-
tences in legal writing contain interrupters 
— words that break from the main idea of 
the sentence.

These interrupters can be set off with 
dashes, commas, and parentheses.  The 
choice of which mark to use depends on 
how much emphasis you want to draw to 
the interrupter.  

Using dashes creates the most empha-
sis.  Dashes signal to the reader that the 
information set off is important or crucial, 
and may even be more important than the 
information in the main sentence.  For in-
stance, “I have known — and still know 
— many attorneys whose work I respect” 
focuses the reader’s attention on the fact 
that I still know.  The dashes emphasize 
my current knowledge.

A few quick words to help you use 
dashes correctly.  If the interrupter comes 
in the middle of the sentence be sure to 
use a pair of dashes.  You can, however, 
use a dash to set off information at the be-
ginning or end of the sentence.  In those 
instances, the first word or terminal punc-
tuation replaces the second dash.  Addi-
tionally, make sure to uses dashes and not 
hyphens. 

Using parentheses provides the reader 
with a visual distinction, but also signals 
to the reader that the information in the 
interrupter isn’t crucial to  her understand-

Creating Separation and Emphasis in Your Writing Part II:  
Using Punctuation within Sentences

Tenielle Fordyce-Ruff
Smith, Fordyce-Ruff, & Penny 
PLLC 
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ing of the sentence.  Parentheses are used 
instead to set off useful or interesting in-
formation.  Because of this, they do not 
add emphasis to the ideas within the pa-
rentheses; indeed, readers frequently skip 
over that information.  For example, “I 
have known (and still know) many attor-
neys whose work I respect” does not em-
phasize my current knowledge.  My use 
of parentheses here told the reader that 
my current knowledge was not crucial in-
formation, and, therefore, the reader may 
have skipped the parenthetical informa-
tion entirely.

Finally, using commas to set of inter-
rupters creates no emphasis.  Because the 
use of commas is so common, a reader 
smoothly absorbs the information in the 
interrupter.  Take, for example, “I have 
known, and still know, many attorneys 
whose work I respect.” The commas here 
create a balanced sentence and draw no 
particular attention to any part of the sen-
tence.
Conclusion

I hope this discussion of style has 
helped you understand how punctuation 

can add elegance and emphasis to your 
writing and helped you have the confi-
dence to spice up your writing with a dash 
or two.
Sources

The idea for the using punctuation 
for separation and emphasis came from 
a Boise State University Writing Center 
Handout on punctuation hierarchy avail-
able at http://www.boisestate.edu/wcen-
ter/resources.html (last visited August 10, 
2010).  The punctuation rules are from 
Anne Enquist & Laurel Currie Oates, Just 
Writing: Grammar, Punctuation, and Style 
for the Legal Writer (3d ed. 2009).
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Research, and Intensive Legal Writing at 
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search, a book designed to help law stu-
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igate the intricacies of researching Idaho 
law.  You can reach her at tfordyce-ruff@
sfrplaw.com.
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Advocates in Action: Administrative Duties for JAGs in Iraq

Stephen A. Stokes 
Meyers Law Office, PLLC

Since the last column, the Judge Advo-
cate Office (JAG) has settled into a com-
fortable “battle rhythm,” to use military 
speak.  As previously mentioned, the 116th 
Cavalry Brigade Combat Team is the Gar-
rison Command of the Victory Base Com-
plex (VBC) in Baghdad, Iraq.  “Garrison” 
is the collective term for a body of troops 
stationed in a particular area to guard it 
or to use it as a home base.  Hence, as 
Garrison Command, it is our mission to 
properly manage the VBC to support all 
troops stationed here and to administer 
the VBC’s day-to-day activities.  Imagine 
the Garrison Command acting like a city’s 
government to manage the affairs of about 
30,000 inhabitants.

Because the Garrison Command’s 
administrative duties require managing 
contractors, facilitating the acquisition 
process and overseeing the VBC’s physi-
cal terrain, our legal support is primarily 
of a contract, fiscal and administrative na-
ture, which is my 
area of responsi-
bility.  Most lo-
gistical services at 
the VBC are pro-
vided by civilian 
contractors.  Each 
service specifi-
cation requires a 
separate contract.  
When a new con-
tract is needed, or 
as a contract ap-
proaches its expi-
ration date, origination or renewal packets 
are prepared, each of which requires a le-
gal review.  To date, I have reviewed con-
tracts for various projects, services and 
acquisitions totaling approximately $43.5 
million.  Terrain management is another 
focus area.  All tenants, whether military 
or civilian, require a land-use agreement, 
or a Memorandum of Understanding 
(MOU).  In conjunction with the Director-
ate of Public Works, I created the master 
MOU used by Garrison Command, and I 
provide a legal review whenever a new 
MOU is generated.  JAG also generates 
and serves notices of eviction.     

MAJ Paul Boice, Brigade Trial Coun-
sel, has continued to be busy with military 
justice.  So far, his criminal cases have in-
volved prosecuting violations of the Uni-
form Code of Military Justice, such as in-
subordination and failure to follow lawful 
orders, and breaches of General Order 1A, 
which is the famous prohibition against 

alcohol, pornography, fraternization and 
cohabitation of male/female soldiers.  We 
have seen some serious cases involving 
burglary, larceny, sexual assault and bat-
tery.  Fortunately, these cases have not in-
volved members of the 116th CBCT.  He 
has also been occupied with prosecuting 
actions against contractors and civilians 
who have engaged in misconduct.  They 
are usually barred from post, but criminal 
actions can proceed against them under 
the Military Extraterritorial Jurisdiction 
Act.

MAJ Darren Ream, Command Judge 
Advocate, is the personal legal advisor 
to the Brigade Commander, COL Guy E. 
Thomas.  He integrates legal functions 
into the rest of the Brigade’s operations by 
coordinating with the other non-attorney 
staff members, including the personnel, 

intelligence, operations, supply, plans, 
signal and finance officers.  Each staff sec-
tion has unique legal challenges requiring 
support and advice from MAJ Ream.    

Stephen A. Stokes Idaho lawyers pose with the chief investigative judge of the Iraqi Central Criminal 
Court at the Patton Room of 25th Infantry Division Headquarters in Baghdad. From 
left are: 1LT Stephen A. Stokes, Judge Fa’iq Zaidan Khalef, MAJ Paul A. Boice and 
CPT Rob Gaddy.

Photo courtesy of Stephen A. Stokes
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We have also met and socialized with 
our attorney counterparts at the 25th In-
fantry Division and XVIII Airborne Corps 
JAG offices.  Thus far, the 25th ID has re-
quired our presence at their Christmas par-
ty, the “JAG fun night” and a “brown bag” 
discussion dinner with the 25th ID Com-
manding General, MG Bernard Cham-
poux.  We’ve also found other Idaho attor-
neys here; specifically, CPT Rob Gaddy, 
Trial Counsel, 25th ID.  After graduating 
from Idaho State University in 2002 he 
attended the University of Idaho College 
of Law, graduating in 2008.  CPT Gaddy 
was involved with ROTC at ISU and is a 
former member of the 1-148 Field Artil-
lery Battalion, 116th CBCT.  Although he 
is stationed in Hawaii, his current home of 
record is Eagle, Idaho and he is married to 
Kelsey Gaddy (Bolen), who is also a UofI 
Law alumna, class of 2007.      

Beyond meeting-and-greeting, we 
were able to attend an outstanding officer 
development program hosted by the 25th 
ID JAG office.  

Judge Fa’iq Zaidan Khalef, Chief 
Investigative Judge of the Iraqi Central 
Criminal Court, spoke about the composi-
tion of the Iraqi judicial system and chal-
lenges facing the Iraqi judiciary as U.S. 
Forces leave Iraq.  

As opposed to our familiar common 
law structure, the Iraqi legal system based 

on a civil law or inquisitorial system.  In 
Iraq, judges drive both investigations and 
trials, and there are many different courts 
with separate and distinct areas of juris-
diction.  

The High Federal Court, established 
in 2003, is the highest court in Iraq.  Its 
main purpose is to hear constitutional cas-
es.  The Cassation Court is the equivalent 
of the U.S. Supreme Court.  It consists of 
approximately 30 judges divided into dif-
ferent panels, which hear cases in specific 
areas of the law.  It issues decisions that 
make “case law” for other lower judges 
to follow.  A true appellate court, it deals 
only with the record; trials de novo are not 
allowed.  The Cassation Court is seated in 
Baghdad.  

Courts of Appeal are the next tier.  
There is one in each province and two in 
Baghdad.  Each is made up of a panel of 
three judges.  Trials de novo are required, 
and only civil matters are considered.  

Criminal Courts are seated in each 
province with three judges per court, plus 
the prosecutor.  They hear cases where 
punishment is greater than five years’ in-
carceration.  The Central Criminal Court, 
which was established in 2003 by the Co-
alition Provisional Authority, handles se-
rious cases such as terrorism, government 
corruption, kidnapping and murder.  

Misdemeanor, Investigative, Com-
mencement and Family Courts round out 
the bottom tier.  Misdemeanor Courts hear 
less important criminal matters, with only 

one judge presiding.  Investigative Courts 
play the most important role in the Iraqi 
legal system since Investigative Judges 
help develop the facts of each criminal 
case and route the matter to the next court 
level.  Criminal cases only proceed if the 
Investigative Judge is satisfied with the 
evidence against an accused.  Sometimes 
case files will go back and forth between 
the Investigative Court, the prosecutor 
and the police several times to gather suf-
ficient evidence before the Investigative 
Judge is satisfied that he or she can either 
move the case forward to a trial court or 
dismiss the case.  Commencement Courts, 
presided over by a single judge, hear sole-
ly civil matters.  Finally, Family Courts 
hear purely family law cases.

Our deployment is speeding along.  
As of the publication of this column, we 
will have been gone five months.  Next 
month’s article will take a look at our ad-
ventures in extreme tourism.
About the Author
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Law Clinics Offer Advocacy Experience and Real-World Complexity

Donna Emert 
University of Idaho College of Law

 In University of Idaho College of 
Law classrooms, students learn the law. In 
its law clinics, they learn how to practice 
law.

“Clinics give students an opportunity 
not only to learn how to lawyer, but also 
to realize what kind of law they want to 
practice,” said Maureen Laflin, director 
of clinical programs and professor of law. 
“They apply what they’ve learned to a 
real situation.”

Clinic services are offered free of 
charge to clients who are selected ac-
cording to the legal and factual merits of 
their cases, their income levels, their loca-
tion/physical proximity to the clinics, the 
educational value of issues raised in their 
case, and other criteria. Some cases are 
referred from the state and federal courts 
when judges or clerks determine that pro 
se litigants – those defending themselves 
in court – need representation to proceed.

Not surprising-
ly, a real-life case 
is often messier 
than a classroom 
exercise. 

“The main dif-
ference between 
a live client and a 
simulation is the 
factual and legal 
complexity that’s 
introduced by 
having a real per-
son there,” said 
Laflin. 

Like the rest of us, attorneys must live 
and work in an imperfect world, Laflin 
suggests.

“We represent people who don’t al-
ways make prudent choices,” she said. 
“Clinic students have to ask themselves, 
‘How do you work with the reality of the 
client’s situation?’ Clinic work also can 
reveal bad laws, and students learn to 
work with that, at times seeking a change 
in the law.”

Reality creates some pretty inflexible 
parameters for clinic students. “You must 
accept the facts that are given to you and 
the circumstances in which you must op-
erate,” Laflin said.

Only third-year law students who hold 
a limited license to practice law from the 
Idaho Supreme Court can participate in 
clinics. Students are directly supervised 
by licensed attorneys – their University 

of Idaho law professors. Students also of-
ten work with practicing legal experts to 
investigate specific facets of the law per-
taining to their cases.

With faculty mentors overseeing all 
student cases, clinics serve as a safe place 
to sharpen vital skills.

“I wanted to learn how to mediate,” 
said Alex Muir, a third-year law student 
working in the General Clinic and the 
Mediation Clinic. “And I wanted to know 
what is the first thing you need to do as a 
lawyer when you represent someone: how 
to get a case started and move it forward, 
how to organize a case and how to work 
with your client to get all the proper docu-
ments submitted. “You don’t learn that in 
law school so much. You learn the law, 
but not really how to practice.”

Muir found that clients are more com-
plex than their cases.

“When you’re actually representing 
someone, they share with you their life, 
and you have to parse out the legal as-
pects,” Muir said.

In the General Law Clinic, which ad-
dresses misdemeanor defense, family law, 
consumer protection, landlord-tenant dis-
putes, probate, and civil rights cases, Muir 
has mastered several practical lawyering 
skills, including mediation, conducting 
initial client interviews, working with 
clients to gather information, the process 
of putting together a case, and the crucial 

skills of properly filling out and submit-
ting paperwork. For example, “I know 
how to draft a divorce complaint, and file 
it. I’ve spent time doing that,” said Muir. 
“Hopefully I will be more marketable be-
cause of that experience.” 

While the practical skills acquired 
help build law student resumes, the expe-
rience also plants the seed for continued 
pro bono work.

“Our legal system is complicated. It’s 
hard to navigate through it, and it’s cost-
ly,” Muir said. “Working with people in 
the clinics gives you that unique perspec-
tive, and hopefully translates into a greater 
ability to help clients in the future.”

Actively promoting justice remains an 
essential component of the clinic experi-
ence as well.

“The clinics have given me opportu-
nity to represent people who would not 
otherwise have access to a lawyer or to 
legal services. It gives me the chance to 
give back,” Muir said. “I believe that’s a 
good thing.”

Learn more about the University of 
Idaho College of Law Clinics and Clinical 
Labs at www.uidaho.edu/law/academics/
clinicsprofessionalskills/clinics. 
About the Author

Donna Emert is a writer with Univer-
sity of Idaho Communications, where she 
has worked for five years. She also has 
worked as a freelance writer for more than 
20 years. She is based in Coeur d’Alene.

Donna Emert

Jordan Taylor discusses with Jennifer Currin about their case during the University of 
Idaho’s College of Law Trial Advocacy’s course where students participate in a day-
long mock trial at the conclusion of the week-long course. 

Photo courtesy of University of Idaho College of Law
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Q. Has the role of the University’s law 
clinics changed in recent history? 
A. The first clinic was established in 
1975.  Today we have many clinics under 
the umbrella of our clinical program. The 
role of the clinics hasn’t changed, but the 
number of people we serve and the num-
ber of students who participate have both 
expanded. Thus the variety and number 
of cases we can take on has significantly 
grown. 
Q. Are all students required to partici-
pate in clinics, and if not, what is the 
process required for students to par-
ticipate?
A. Participation in clinics is not mandato-
ry, although we have a professional skills 
requirement and a pro bono requirement. 
Students select clinics as a course. We of-
fer an informational meeting to inform 
second-year law students about clinic op-
tions. They go through an application pro-
cess, and we attempt to give each student 
his or her first choice. 
Q. Are clinics a primary role of the 
Boise program? 
A. A large number of students participat-
ing in the Boise third-year program par-
ticipate in externships and in-house clin-
ics, including a tax clinic and small busi-
ness clinic. Next year we will introduce 
another clinic, an economic development 
Clinic. Boise law students have a choice 
to take clinical courses but may also be 
full time classroom students.  Students 
have an array of doctrinal classes taught 
by University of Idaho law professors and 
adjunct professors. For example, Idaho’s 
two bankruptcy judges and a leading prac-
titioner teach  bankruptcy, and Judge Win-
mill and Dave Metcalf will be teaching a 
complex litigation course.   So Boise stu-
dents are taught by Idaho faculty and by 
adjuncts who are well respected members 
of the bench and bar. Our Boise campus 
has really outstanding faculty and ad-
juncts. 
Q. How much supervision do the  
students need in the clinics, and what 
does that supervision entail?
A. All students are supervised.  The in-
tensity of the supervision depends in part 
upon the skill level of the students coming 
in, as well as the complexity of the cases. 
We attempt to have the students serve 
as primary counsel, with supervision 
from UI faculty, which includes reading 
and proofing all written communication,  
brainstorming, mooting oral arguments 

and trial preparation and being available 
to answer their questions. As the semes-
ter progresses students’ skill levels gener-
ally increase which allows them to handle 
more complex matters. 
Q. Does law clinic participation help 
students find internships or jobs? 
A. What clinics give students is experi-
ence with a safety net, and the safety net 
is the faculty supervisor. Clinic work also 
means the student will graduate with sig-
nificant legal experience.   For some em-
ployers, it is important that a student has 
already represented an array of people 
in family or criminal cases, presented an 
oral argument before the Ninth Circuit or 
drafted articles for incorporation in the 
business clinic. Some of our clinic alums 
call us when they are looking to hire a 
new lawyer.  
Q. What makes University of Idaho 
clinics unique? 
A. We have a uniform clinical program, 
which means that while our students may 
be assigned to practice in a specific clinic, 
they also get exposure to other areas of the 
law. We now have eight in-house clinics 
(http://www.uidaho.edu/law/academics/
clinicsprofessionalskills/clinics)  and will 
have nine next year.  This provides a broad 
array of opportunities for our students. 

The program allows students to un-
derstand how decisions in one area may 
significantly impact our clients in another 

aspect of their lives.  For example, they 
learn that criminal charges can impact a 
client’s immigration status.   Students in 
our general clinic collaborate with peers 
in the immigration clinic.

The clinic experience also allows stu-
dents to take on significant work while 
they are still in school. Clinic students 
have briefed and argued cases before the  
Ninth Circuit Court of Appeals and the 
Idaho Appellate Courts, participated in a 
weeklong trial in federal district court, as-
sisted in briefs to the U.S. Supreme Court, 
advocated for the rights of victims, nego-
tiated disputes and drafted transactional 
documents for clients.   

Clinics also give students the experi-
ence of working with practitioners in the 
field, not only their supervisors, but with 
other attorneys who help out, lending their 
expertise. Students also have access to the 
expertise of the entire law faculty.  They 
regularly consult with Professor Seamon 
on administrative law matters, Professor 
Brandt on family law questions, and Pro-
fessor Satz on consumer issues. Faculty 
volunteer to moot the students before sig-
nificant oral arguments.  

Clinic teaches students the value of 
collaboration and the importance of con-
sulting with others when they are in unfa-
miliar areas of the law.  Clinic students get 
to do significant legal work with a safety 
net, and they get to learn how to do it cor-
rectly. 

Q&A with Maureen Laflin,  
Director of University of Idaho College of Law Clinical Programs 

Law clinic director Maureen Laflin talks with third-year law student Alex Muir about 
applying legal concepts to complex real-world issues. 

Photo courtesy of University of Idaho College of Law
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In memoriam

Michael Forrest Barron 
1946 -2011

Michael Forrest Barron, 64, of Craig, 
Alaska, died earlier 
this year. He and his 
wife Linda spent re-
cent winters in Coeur 
d’Alene, their former 
hometown, as a base 
for their travels. A 
graduate of Gonzaga 
University, Michael 
married Linda in 
1964 and they served 
together in the Peace 
Corps in Chile. Following his passion for 
architecture, Michael designed a “dream 
home” in Alaska.

He is survived by his wife, Linda Bar-
ron; and son Troy Barron; daughter Sarah 
Barron of Coeur d’Alene; and sister Paula 
Bailey of Kansas.

Philip Edwin Dolan
1919 - 2011

Philip Edwin Dolan, 91, a veteran of 
World War II and 
longtime Coeur 
d’Alene attorney and 
philanthropist, died 
January 11, 2011. 
Philip Dolan died 
of natural causes 
at Kootenai Medi-
cal Center, which 
contains a treatment 
room in the cardiac 
department named 
for him and his family, the result of his 
philanthropy. His wife of 63 years, Mary, 
was at his side.

The lifelong Kootenai County resident 
was born in Spirit Lake on Jan. 20, 1919.  
Before his 16th birthday, Phil began 
working at Spirit Lake’s Panhandle Lum-
ber sawmill, where his uncle Frank Moran 
was on the management team. Along with 
his father and two brothers, Phil fought 
the devastating forest fire which gutted 
the mill in 1939. That same year, his life-
long friend from Spirit Lake, Dr. Edward 
Hamacher, was completing his first year 
of university studies at Gonzaga in Spo-
kane. He approached the Jesuits there to 
see if his buddy could enroll, even though 
Phil had only saved up $300 from his 
mill work. Phil was accepted, and he be-
gan working daily with the college’s sole 

maintenance man to pay his tuition. Ma-
joring in accounting while hoping to later 
study law, he received his BA in 1941 just 
six months before the United States en-
tered the war.

Phil fought Hitler’s troops in Alge-
ria and Tunisia, earning several awards 
including a sharpshooter badge. He was 
with U.S. forces who helped liberate Italy 
from fascist rule in 1945 just as nearby 
Mount Vesuvius was erupting.

Phil returned to Gonzaga after the war 
and earned his law degree in 1947. Today, 
Gonzaga’s Law Library contains a plaque 
in honor of the benefactor’s subsequent 
contributions. 

While studying law in Spokane, Phil 
met Mary Louis Hazen, a nurse from Or-
egon. They were married in Seattle in Oc-
tober 1947, the same year he was admitted 
into the Washington State Bar, followed 
by the Idaho Bar in 1948. After moving to 
Coeur d’Alene with his bride, Phil set up 
a private practice. Later he handled all the 
workers comp cases in the North Idaho re-
gion for the State Insurance Fund. Phil is 
probably best remembered by many area 
residents for the legal aid he rendered to 
clients who could not afford to pay him.

Phil served on the Kootenai County 
Planning Commission and was an inte-
gral member of the Cd’A Elks Club and 
the GYROS group that fosters friendship 
between the USA and Canada. The Spirit 
Lake Roman Catholic church was built in 
the mid 60’s on his donated land. Along 
with his wife Mary, Phil also played an 
important role in helping to establish care 
and educational facilities for mentally 
handicapped children and adults in the 
Cd’A area.

Phil is survived five children: Stephen, 
James, Timothy, David and Anne, along 
with nine grandchildren and 14 great 
grandchildren.

Francis H. Hicks
1924 - 2011     

Francis H. Hicks, 86, of Mountain 
Home, died Feb. 5, at a Meridian hospi-
tal.

Frank was born Christmas Day 1924 
in a farm house in Twin Falls County. He 
spent one year at the University of Idaho, 
where he decided to join the United States 
Marine Corps to serve his country during 
World War II. The Marine Corps ordered 
him to the University of Notre Dame, 

where he graduated 
with honors receiv-
ing a Bachelor of 
Law degree. He also 
attended the Univer-
sity of Edinburgh in 
Scotland.

He practiced law 
in Boise from 1949 to 
1957, during which 
time he met Barbara 
J. Nicholson. They 
were married in Boise in 1953. In 1957, 
they moved to Mountain Home, where he 
opened a law practice with Barbara as his 
legal secretary.

Frank always found time while build-
ing his law practice and raising his family 
to take an active role in civic and political 
activities. He was Elmore County pros-
ecuting attorney twice and was city attor-
ney in Mountain Home, Glenns Ferry and 
Atlanta. He also served two years as an 
Elmore County commissioner and was a 
member of the board of directors for the 
county’s Community Action Program.

In the early 1960s, he was a charter 
member and chairman of the board of di-
rectors for Idaho Legal Aid. In 1979, he 
was appointed by Governor  John Evans 
to the Idaho State Board of Pharmacy, the 
board’s first public member. He served 
until 1988.

In 1972, he was president of the 
Mountain Home Chamber of Commerce, 
then became a member of the Military 
Affairs Committee. He was a member of 
the Elmore County Historical Foundation, 
Friends of the Library, American Legion, 
Knights of Columbus and the Idaho State 
Bar. He was a charter member and direc-
tor of High Reachers, Inc., an organization 
dedicated to helping handicapped adults.

He served on the Idaho State Bar Eth-
ics Committee and was honored in 1989 
with the ISB Pro Bono Award. 

He loved tending his roses and recit-
ing Shakespeare, Kipling, Longfellow 
and Frost, among others. He said many 
times, “I want to live life at the side of 
the road and be a friend to all mankind,” 
and that he did. Frank is survived by his 
son, George; daughter, Mary Susan “Su-
sie”; son, Jim; son, Tom Hicks of Boise; 
daughter, Libby; sister, Catherine Lang of 
Twin Falls; 13 grandchildren; and seven 
great-grandchildren. He was preceded in 
death by his wife, Barbara.

Michael Forrest 
Barron

Phillip Edwin Dolan

Francis H. Hicks
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Of Interest

Mendoza appointed to Board 
of Directors of Northwest 
Area Foundation

Natalie Camacho Mendoza of Boise 
was recently ap-
pointed to the Board 
of Directors of the 
Northwest Area 
Foundation, the phil-
anthropic organiza-
tion established in 
1934 by Louis W. 
Hill. She will serve a 
three-year-term. The 
foundation selects its 
board from an eight-
state region covered by the Great Northern 
Railroad founded by James J. Hill, to sup-
port “efforts by the people, organizations 
and communities in eight states to reduce 
poverty and achieve sustainable prosper-
ity,” according to a press release.

Willis opens firm 
Bradley Willis announced the open-

ing of Willis Law Offices in January, 
2011.  The practice focuses on all aspects 
of family law, criminal defense, adult and 
juvenile guardianship matters and estate 

planning.  In addi-
tion to a litigation 
practice, Mr. Willis is  
a trained child cus-
tody mediator with 
experience in family 
law mediation and 
civil mediation.   He 
offers a sliding fee 
scale for  conducting 
family law mediation 
to help people with 
low incomes who are working to resolve 
divorce and custody issues.    

 Mr. Willis received his J.D. from 
the University of Idaho College of Law 
in 2007 and graduated from Utah State 
University  magna cum laud with a B.A. 
in History and a B.A. in Liberal Arts & 
Sciences.  He clerked with the Honorable 
Ronald Bush and the Honorable Stephen 
Dunn in Bannock County prior to entering 
private practice with Kumm Law Office.  
He is interested in the area of child pro-
tection and volunteers as an attorney for 
CASA in Bannock County CPA cases.  

Willis Law Offices can be contacted at 
(208) 530-2937 or by email at legalworki-
daho@gmail.com.  The office is located at 
1402 South First Avenue in Pocatello. 

Wilson & McColl relocate 
After 18 years at the same place of 

business, Jeffrey M. Wilson and Brian F. 
McColl, of the firm Wilson & McColl, 
have moved their offices.  They can now 
be found in The 36th Street Garden Cen-
ter, located at the corner of 36th Street and 
Hill Road, 3858 N. Garden Center Way, 
Suite 200, Boise, Idaho 83703; telephone: 
(208) 345-9100; facsimile: (208) 384-
0442.    
Five attorneys named in 
Idaho Business Review’s Top 
50 Women

The Idaho Business Review recently 
announced its Top 50 Women, and five 
attorneys were included. From 136 nomi-
nees from a wide variety of professions, 
in various geographic locations, the at-
torneys included: Amy Howe, U.S. Attor-
ney’s Office for the District of Idaho; Mi-
chelle Michaud, Michaud Law group & 
Conflict Resolution Center, LLC; Kelsey 
Jae Nunez, Givens Pursley, LLP; Melanie 
Rubocki, Perkins Coie, LLP; and Mindy 
Willman, Moffatt, Thomas, Barrett, Rock 
& Fields, Chtd.

Natalie Camacho 
Mendoza

Bradley Willis
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Please join the  Fourth District Bar 
Association on April 29 for the many ac-
tivities surrounding Law Day 2011!  The 
2011 Law Day  theme is  “The Legacy 
of John Adams, 
From Boston to 
G u a n t a n a m o . ”  
The theme pro-
vides us with an 
opportunity to as-
sess and celebrate 
the legacy of John 
Adams, explore 
the historical and 
contemporary role 
of lawyers in de-
fending the rights 
of the accused, 
and renew our understanding of and ap-
preciation for the fundamental principle 
of the rule of law.

  Law Day  Reception: Come enjoy 
free appetizers and drinks on Friday, April 
29 after work.   The Law Day Reception 
will be hosted at the Rose Room begin-
ning about 4:30 p.m. and everyone is wel-
come.    Please join us as we present the 
2011 Liberty Bell Award, the 6.1 Chal-
lenge  award recipients, and hear about 
each of our Law Day events.

Ask a Lawyer:   The Ask a Lawyer 
provides free legal advice to members of 

the public.   The event runs from 5  a.m. 
to 4 p.m. at the Ada County Courthouse 
and volunteers are needed to take incom-
ing  calls (something law clerks  can do) 
and call the public back with answers to 
their legal questions.   We need attorney 
volunteers from every aspect of the law.  
Please contact Heather McCarthy at ida-
hoaskalawyer@gmail.com to learn more 
or get involved.

6.1 Challenge:  The 6.1 Challenge is a 
competition to see which person or entity 
provided the most pro bono hours during 
the last year.  There are categories for small 
and large firms and the government sector.  
To learn more visit, www.isb.idaho.gov/
pdf/ivlp/6.1_challenge_web_description.
pdf.  For forms to enter the Challenge go 
to www.isb.idaho.gov/pdf/ivlp/6.1_chal-
lenge_volunteer_hours_form.pdf.  Forms 
must be received by the Idaho State Bar 
by April 8.

Liberty Bell Award:   The Liberty 
Bell Award is given to acknowledge out-
standing community service  and is most 
commonly  awarded  to a layperson, but 
it can also go to a lawyer or a judge in 
the right circumstances. On occasion, the 
award is given to an organization, rather 
than a person.  The recipient of the Liberty 
Bell Award is someone who embodies the 
theme of the year, promotes a better un-
derstanding of the rule of law, encourages 
a greater respect for law and the courts, 
stimulates a sense of civic responsibility, 
and contributes to good government in the 
community. The Law Day Committee is 

Law Day Features Events, Recognition of  John Adams

Laurie Fortier
Fourth District Bar 
Law Day Chair 

Laurie Fortier

now accepting nominations for the 2011 
Liberty Bell Award.  Please send the name 
of your nomination and a short summary 
describing why your nomination should 
receive the award to Jason Prince at je-
prince@stoel.com.  All nominations must 
be received no later than March 16.

School Outreach: The School Out-
reach Program matches local attorneys 
with classrooms of students ranging from 
first grade through seniors in high school.  
The attorneys present on a variety of top-
ics and answer questions posed by the stu-
dents.   The program has been incredibly 
successful the last few years and we have 
matched nearly 50 attorneys with local 
schools.   We need a significant number 
of attorney volunteers for this worthwhile 
program and volunteering may require as 
little as one hour of your time.   To learn 
more or volunteer please email Chris 
Christensen at IdahoLawDay@gmail.
com.

If you have any questions, comments 
or suggestions about this year’s Law Day 
programs, please feel free to contact our 
Law Day Chair, Laurie Fortier, at lforti-
er@cityofboise.org or (208) 384-3870.
About the Author

Laurie Fortier is an Assistant City At-
torney with the Boise City Attorney’s Of-
fice, where her practice focuses on crimi-
nal prosecution and providing legal advice 
and support to Purchasing and the City’s 
Ethics Commission.   Ms. Fortier gradu-
ated with her B.S. Business - Accounting 
and  J.D. from the University of Idaho.  

Pro Bono Commission Announces Policy Honor Roll

The Pro Bono Commission, which 
was established in 2007 and currently 
chaired by Justice Jim Jones, has adopted 
an initiative to encourage all firms (re-
gardless of size) as well as corporate and 
public sector law offices to adopt policies 
that encourage pro bono work by their at-
torneys.  

The Commission has also requested 
that offices that have such policies report 
that information.  As of February 1, 2011 
the following have reported the adoption 
of written pro bono policies: 

Benoit, Alexander, Harwood & •	
High, LLP
Boise City Attorney’s Office•	
Cooper & Larsen•	
Courts of the State of Idaho•	

EchoHawk Law Offices, PLLC•	
DisAbility Rights Idaho•	
Gjording & Fouser, PLLC•	
Hamilton, Michaelson & Hilty, LLP•	
Hawley Troxell Ennis & Hawley, •	
LLP
Holden, Kidwell, Hahn & Crapo, •	
PLLC
Holland & Hart, LLP•	
J.R. Simplot Company•	
Keeton & Tait•	
Ken Nagy, Attorney at Law•	
Kenneth L. Anderson, Attorney at •	
Law
Moffatt, Thomas, Barrett, Rock & •	
Fields, Chtd.
OfficeMax Incorporated•	
Paine Hamblen, LLP•	
Perkins Coie, LLP•	

Racine, Olson, Nye, Budge & Bai-•	
ley, Chtd.
Richardson & O’Leary, PLLC•	
Service & Spinner•	
Stoel Rives, LLP•	
U.S. Attorney’s Office•	
University of Idaho College of Law•	
Williams, Meservy & Lothspeich, •	
LLP
Yturri Rose, LLP•	

The Pro Bono Policy Honor Roll is 
a work in progress. The Commission in-
tends to update and republish it at regular 
intervals.  If your office has a pro bono 
policy and it is not listed here, please con-
tact Justice Jim Jones jjones@idcourts.net 
or 947-7577 or Chief Federal Magistrate 
Candy Dale  334-9111.  
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classifieds

Expert Computer Forensic  
Solutions

Expert Computer Forensic Solutions, E-
Discovery, and Expert Witness services 
available at competitive prices: fast, thor-
ough and client friendly. We have never 
had an investigation thrown out of court!  
From cell phones and flash drives to multi-
network RAID hard drives, we are a full 
service company. Data Recovery and First 
Responder services are available.  www.
ComputerForensicsAssociates.com  De-
leted data is recoverable.  Call for a free 
initial consultation. (800) 615-1914  We 
make finding clients’ resolution easier.

____________________________ 

Board Certified Forensic 
and General Psychiatrist

35 Years in Idaho, Case consultation, record 
review, direct examination, deposition and 
expert testimony.  Richard W. Worst, MD, 
PA, Twin Falls, ID.  Telephone: (208) 734-
0446, email:  rworstmd@qwestoffice.net. 

 ____________________________ 

INSURANCE AND  
CLAIMS HANDLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance 
or bad faith issues. Adjunct Professor 
Insurance Law; 25+years experience as 
attorney in cases for and against insurance 
companies; developed claims procedures 
for major insurance carriers. Irving 
“Buddy” Paul, Telephone: (208) 667-7990 
or Email: bpaul@ewinganderson.com.

 ____________________________ 

Forensic Engineering  
Expert Witness

Jeffrey D. Block, PE Civil, Structural, 
Building Inspection, Architectural, Human 
Factors and CM Coeur d’Alene Idaho.  
Licensed ID, WA, CA. Correspondent-
National Academy of Forensic Engineers, 
Board Certified-National Academy of 
Building Inspection Engineers. Contact 
by telephone at (208) 765-5592 or email 
at jdblockpe@frontier.com.

 ____________________________ 

Consultant/Expert Witness 
Insurance Bad Faith Claims

Call Dave Huss, JD, CPCU at phone: 
425.776.7386 or email at dbhuss@
hotmail.com.  Former claims adjuster and 
defense attorney.

EXPERT WITNESSES

Forensic Document 
Examiner

Retired document examiner and 
handwriting expert from the Eugene Police 
Department. Fully equipped laboratory.  
Board certified. Qualified in several State 
and Federal Courts. Contact James A. 
Green:  (888) 485-0832. Visit our website 
at www.documentexaminer.info.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 
years experience in all Idaho courts. 
Telephone:(208)336-8000.Website: www.
arthurberry.com

PowerServe of Idaho
Process Serving for Southwest Idaho 
Telephone: (208) 342-0012 P.O. Box 5368 
Boise, ID 83705-5368. Visit our website 
at www.powerserveofidaho.com.

~ LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary de-
fense, disqualification and sanctions mo-
tions, law firm related litigation, attorney-
client privilege. Idaho, Oregon & Wash-
ington. Mark Fucile: Telephone (503) 
224-4895, Fucile & Reising LLP Mark@
frllp.com.

PRACTICE FOR SALE
Take advantage of reciprocity with 
Oregon.  Established, highly successful 
practice for sale in Bend, Oregon with 
focus on litigation, business, real estate, 
personal injury, criminal, etc.  High gross/
net income.  Owner will work for and/or 
train buyer(s) or new lawyer/buyer(s) and 
new admittees for extended period.  Owner 
terms available.  Please direct inquiries to 
John at P.O. Box 1992, Bend, OR 97709.  
Will respond or call back promptly. 

IDAHO CODE
Complete Idaho Code for sale with 2009 
supplements.  Call 208-420-5985.  Make 
an offer. 

Two executive office suites 
Two executive office suites available in 
the US Bank Plaza.  Access to conference 
room, break room & work/administrative 
areas within premises, $500 per month in-
cluding internet and phone.  Two parking 
spaces in basement of building available 
for lease. Fully furnished. Sherilyn (208) 
246-8888.

 ____________________________ 

Executive Office Suites at  
St. Mary’s Crossing 

27th  & State
Class A building. 1-3 Large offices and 2 
Secretary stations. Includes: DSL, Recep-
tionist/Administrative assistant, conference, 
copier/printer/scanner/fax, phone system 
with voicemail, basic office & kitchen 
supplies, free parking, janitor, utilities. 
Call Bob at (208) 344-9355 or by email 
at: drozdarl@drozdalaw.com.

 ____________________________ 

BOISE OFFICE SUITE FOR LEASE
 1,522 sq. ft. – consisting of 1 large private 
office or conference room, 2 small private 
offices, a copy/file room, and a large open 
reception/secretarial area. Common areas 
include bathrooms and kitchen. Located 
on the Boise bench, one block southeast 
of the intersection of Latah and Cassia, at 
812 La Cassia Drive. Free parking. Five 
minutes from downtown. Lease rate is 
$8 per sq. ft. per year, full service except 
janitorial. Call (208) 336-8858.

 ____________________________ 

CLASS “A” OFFICE SPACE
Plaza One Twenty One
121 N. 9th St., Ste. 300

One to four Class “A” offices available for 
lease within existing law firm, with sec-
retarial cubicles also available. Flexible 
terms and menu of services. Call Thomas, 
Williams & Park, LLP, (208) 345-7800.

 ____________________________ 

Office Suites for Lease
$300 per month - Office Suites for Lease. 
Class A Building near downtown Boise. 
High Speed Internet & All Utilities In-
cluded. Lots of Free Parking, 24/7 Access. 
Free Use of Executive Conference Room. 
For more information visit our website 
www.plantationbusinesscenter.com or 
call: (208) 559-0204.

OFFICE SPACEEXPERT WITNESSES

SERVICES

PROCESS SERVERS

LEGAL ETHICS

Law Practice For Sale

For Sale
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Class “A” Downtown Boise 
Office Space

355 W. Myrtle Boise, Idaho 83702. Two 
blocks from Ada County Courthouse. 
Manweiler, Breen, Ball and Hancock has 
three office suites available for rent.  Of-
fices include internet, shared reception 
area, conference room and break room.  
Free parking is available on site.  Re-
ceptionist services are included in lease.  
Terms are negotiable. Contact Mark Man-
weiler or Jim Ball at (208) 424-9100.

 ____________________________ 

Downtown Boise  
Office Space 

McCarty Building located at 9th & Idaho 
(202 N.9th) offices spaces for sale or 
lease.  Single offices $375 - $450 or a 
full suite with multiple offices, reception, 
break room  $2,500/mo, full service in-
cluding janitorial & security.  Customer 
parking on street or in parking garages.  
For more information call Sue (208) 385-
9325.

OFFICE SPACE

OFFICE SPACE Available
300 Main Street.1 person office available 
- $350 per month. 2,300 square feet (ap-
proximately) available: 7 offices, confer-
ence room, reception area, break area. 
Includes: Parking, janitorial service, 
shower room. For more information call:  
(208) 947-7097. 

 ____________________________ 

Downtown Office Space
Entire ground floor of building available 
for lease.  3465 sq. ft. Includes 10 offices 
of varying sizes, large reception area, 
conference room, two kitchen areas, a 
work/copier/storage room with rolling 
file cabinets and private restrooms.  
Parking lot large enough to accommodate 
tenants/employees and clients and is 
included at no charge in lease. Motivated 
landlord.  Please call Ruby (208) 890-
3668 or Heather (208) 631-6387, or 
email at opportunityknocksllc@live.com 
for more information.

CLass A-Full Service 
Executive Suites 
Downtown Boise

Key Business Center is now offering  
BEAUTIFUL NEW offices on the 11th 
floor of Key Financial Plaza!  Full Service 
including receptionist and VOIP phone 
system, internet, mail service, conference 
rooms, coffee service, printer/fax/copy 
services, administrative services and 
concierge services.  Parking is included! 
On site health club and showers also 
available.  References from current tenant 
attorneys available upon request.  Month-
to-month lease.  Join us in the heart of 
Boise!  karen@keybusinesscenter.com; 
www.keybusinesscenter.com, (208) 947-
5895.

OFFICE SPACE OFFICE SPACE

Vial Fotheringham is your full-service homeowner association law center, 
providing education, representation, and litigation on behalf of 
associations. We are committed to proactive assistance by offering 
comprehensive education, training, and answers to HOA questions, in 
order to help associations navigate community l i f e. For more info visit: 

www.vf-law.com 

Now offering complimentary educational courses! Hosting informational 
lunches for professional association managers and training 

courses for HOA board members. Please join us!
 

12828 LaSalle St, Suite 101 Boise, ID 83713 
Phone: 208.629.4567 Fax: 208.392.1400 

Email: lawfirm@vf-law.com

LAWYERS
VIALFOTHERINGHAM LLP
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Clients with Alzheimer’s disease, dementia, memory loss or other chronic illness have 
complicated legal and financial issues that require professional, specialized planning. In 
matters that are outside your area of expertise, a referral to someone whose law practice 
focuses on helping such families reflects well on you.  

As a national Board Certified Elder Law Attorney and VA Accredited Attorney, Pete 
Sisson specializes in helping families explore all available legal options to protect assets, 
qualify for Medicaid or Veteran’s benefits that help pay for expensive long-term care, 
and obtain the quality care clients deserve.  

We have helped thousands of Idaho seniors and their families avoid financial ruin 
caused by long-term care costs.  We welcome the opportunity to help your client as well.  
Fee split arrangements.

Protecting Families with Alzheimer’s,  
Dementia & Memory Loss

We help seniors and their families 
protect assets and pay for  

care they need.

Sisson and Sisson, The Elder Law Firm, PLLC
Planning for persons with Alzheimer’s, Dementia & Memory Loss

2402 W. Jefferson St., Boise, ID  Tel: (208) 387-0729; www.IdahoElderLaw.com 
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Healthcare costs are a 
growing concern.

Does your firm have the 
benefit plan you need?

For more information call: 1 (800) FOR-ALPS

www.IdahoLawyerBenefit.com

ALPS, in partnership with the 
Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are 
entitled to apply for participation in a self-funded 
group health plan tailored to meet the specific 
needs of lawyers and law firm employees.  
Members will benefit from: 
 
  • Quality Coverage
  • Competitive Rates
  • Superior Customer Service
  • A Voice in Plan Design and Management
  • Long-Term Stabilization of Health Benefit Costs

The Plan is not insurance and does not participate in the state guaranty association.

 

Why Do Other Experts Rely on Valtrend?

Because we have developed empirical data 
where there was no data before!

  See what our peers have to say about our contribution to the industry:
“When my damages were presented to the opposing party the case 
promptly settled in our client’s favor. The Valtrend model just feels right 
and is “esthetically pleasing” so to speak to the target audience because 
it is so market driven.” 

– James M. Skorheim, JD, CPA/ABV/CFF, CFE, CVA, CrFA  

“I immediately recognized the Valtrend model as a great step forward 
for the business valuation profession.  Failure to utilize the technique 
in the litigation environment could well be fatal to a Valuation Analyst’s 
expert career.”  
                                – Paul C. French, III CPA/ABV, CVA, BVAL, CFE

For more information on this advancement or on Valtrend’s  
business valuation and expert witness services: 
Contact Peter J. Butler, CFA, ASA, MBA at: 
Telephone: (208) 371-7267
Email: pete@valtrend.com
Website: www.valtrend.com

For a free demonstration of the Valtrend model, please visit:
 www.bvmarketdata.com/defaulttextonly.asp?f=bpmintro
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      According to statistics, 78% of attorneys are in a 
.  

tailored to 

AR Ins. Lic. #245544  CA Ins. Lic. #0633005
d/b/a in CA Seabury & Smith Insurance Program Management 
51602 ©Seabury & Smith, Inc. 2010

Liberty Insurance 
Underwriters, Inc., a 
member company of Liberty 
Mutual Group.  Liberty is rated 
A (Excellent), Financial Size Category XV  
($2 billion or greater) by A.M. Best Company.

To obtain your customized quote, contact:

Your practice doesn’t face the same risks  
as a big law �rm with hundreds of attorneys.

1-800-574-7444
Denise Forsman 
Client Executive—Professional Liability
www.proliability.com/lawyer

51602 ID Bar (12/10)
Trim Size: 7.25" x 4.5" 
4 COLOR, 1/2 PAGE AD M

AR
SH

Proliability Lawyer Malpractice Program:
Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

So why pay for a malpractice plan  
that’s focusing on those big �rms?

’

’

51602 ID Bar PL Ad.indd   1 11/24/10   1:08 PM

100%
Internal controls were inadequate in 100%  
of the fraud cases we investigated last year.

Fraud Investigations  |  Fraud Detection  |  Fraud Hotline  |  Background Checks  |  Litigation Support

208.424.3510  |   www.eidebai l ly.com



MEMORIAL CEREMONY
For deceased Idaho Judges and Attorneys

Thursday, March 24, 2011 - 10:00 a.m.
Idaho Supreme Court Building

Judges Residence City Deceased
Hon. Glenn A. Phillips
Hon. Robert M. Rowett, Sr.
Hon. Brent J. Moss
Hon. John H. Maynard
Hon. William Andrew Stellmon

Arco, ID
Mountain Home, ID
Rexburg, ID
Lewiston, ID
Lewiston, ID

1/28/10
4/26/10
6/24/10
11/22/10
12/18/10

University of Idaho – Law School Residence City Deceased
Sheldon A. Vincenti Moscow, ID 3/31/10

Attorneys Residence City Deceased
George Kneeland
    *Note: notified 5/10/10
Joseph C. Adams, Jr
    *Note: notified 7/12/10
L. Charles Johnson
Janice Dilley Newell
George C. Petersen, Jr.
Edward J. Berrett
Frederick Joseph Hahn
Emil Francis Pike, Jr.
Ronald B. Webster
Jerald Vickers Smith
Sidney Earl Smith
Nicholas M. Lamanna, Sr.
Elbert E. “Hap” Gass
Ellison Marler Matthews
Robert W. Bartlett, II
Luis “Louie” Gorrono
William H. MacAllister, Jr.
Eugene C. Thomas
Michael L. Schindele
Beverly B. Bistline
Stanton Parish Rines, Jr.
Blaine F. Evans
David Ray Samuelsen
John Charles “Jack” Riddlemoser

Las Vegas, NV

Seattle, WA

Phoenix, AZ
Boise, ID
Idaho Falls, ID
Pocatello, ID
Idaho Falls, ID
Kimberly, ID
Colfax, WA
Lewiston, ID
Coeur d’Alene, ID
Priest River, ID
Eagle, ID
Boise, ID
Hailey, ID
Emmett, ID
Los Angeles, CA
Idaho Falls, ID
Boise, ID
Pocatello, ID
San Diego, CA
Boise, ID
Boise, ID
Kuna, ID

10/5/08*

12/19/09*

1/22/10
2/10/10
2/28/10
3/12/10
4/3/10
4/7/10
4/8/10
4/11/10
4/23/10
5/6/10
6/27/10
7/10/10
7/13/10
7/27/10
7/30/10
9/13/10
10/20/10
10/23/10
10/25/10
11/29/10
12/9/10
12/27/10



2011 Annual Meeting

Reserve your room today by calling 1-800-786-8259  
or visit www.sunvalley.com. A block of rooms is available under  

Idaho State Bar Annual Meeting.

Sun Valley, Idaho
July 13 - 15, 2011

CLEs
Obtain 10 CLE credits

ranging from:

Lessons from the Masters  •	
(Richard C. Fields, Kenneth 
B. Howard, Jr., former Chief 
Justice Charles F. McDevitt)

Dealing with Difficult Counsel•	

Idaho Tort Claims Act•	

Legal History in Idaho•	

Election Consolidation•	

Location
Relax, enjoy and have fun 
in beautiful Sun Valley!

Golf•	

Hike•	

Fish•	

Bike•	

Live Music•	

Art Galleries•	

Plus Much More...•	

Networking
Reconnect with old friends 
while making new ones!

Idaho’s Distinguished Lawyers•	

Bar President’s Reception•	

50/60 Year Attorneys Luncheon•	

Exhibitor Hall•	

Service Award Luncheon•	

Plenary Session•	



We’ll get you there fi rst.

■  Investigations
■  Computer Forensics
■  Security Consulting

Combining integrity, innovation and technology
with more than 75 YEARS OF EXPERIENCE we can 
produce results, superior in quality and value.

208.562.0200
custeragency.com
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Location
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