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Protect the best interests of your client.

Does your client have a real estate need?

When it comes to leasing, re-leasing, or buying
commercial space, it’s not just about the cost per
square foot. Functionality, location, operational
costs, floor plate efficiency, physical plant HVAC,
triple net fees and current vacancy rates all effect
the equation. How do you help your client make the
best possible deal?

Put our market expertise and real estate
knowledge to work on your client’s team.

We'll help you keep the client informed and
comfortable in their knowledge of what's

available in today’s commercial real estate market.

g2\ Tenant Realty Advisors

Whether it’s evaluating space, considering fully
loaded operational costs, or contemplating growth
options, Tenant Realty Advisors can help ensure
you're protecting the best interests of your client.

Tenant Realty Advisors is the only commercial real
estate firm in the greater Boise area that works
exclusively for tenants and buyers, so we have no
conflict of interest issues resulting from representing
the other side of the negotiation table. Our fees are
contractually paid by the landlord or seller, so there’s
no cost to you or your client. Protect the best
interests of your client by consulting an experienced,
independent, and unbiased commercial real estate
broker. Call Bill Beck today at (208) 333-7050.

William R. Beck SIOR, Principal

208.333.7050

www.tenrealad.com beck@tenrealad.com
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Tenant Realty Advisors is pleased to announce the successful completion of the
following lease transactions:

Bill Beck, SIOR, was honored to represent

AT&T

in their lease of 6,054 square feet at
12586 W Bridger Street, Boise, ID.
The landlord was represented by Patrick Shaltz, SIOR,
of Thornton Oliver Keller.

Bill Beck, SIOR, was honored to represent

Leukemia - Lymphoma Society
in their lease of 1,189 square feet at 2404 Bank Drive, Boise, ID.

The landlord was represented by
Greg Gaddis, Thornton Oliver Keller.

Benefit from 30+ years of experience with an independent and unbiased
commercial leasing expert.
Call Bill Beck, SIOR, at (208) 333-7050.

SIOR / e o o

Tenant Realty Advisors
950 West Bannock Street, Ste. 270
Boise, ID 83702

* beck@tenrealad.com -+ www.tenrealad.com ¢ Phone 208.333.7050 -
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This photograph of Redfish Lake was taken by Jennifer
Cafferty-Davis while on an outdoor photography excur-
sion with a fellow photographer. Jennifer is a paralegal at
Wilson & McColl and owns Memory Lane Photography
in Boise. Her work is profiled at www.memorylanephoto.
wordpress.com.

Section Sponsor
This issue of The Advocate is sponsored by the Litigation
Section.

Editors
Special thanks to the February editorial team: Brent Wil-
son, Sara M. Berry, Scott Randolph.

Letters to the Editor

The Advocate welcomes letters to the editor or article sub-
missions on topics important to the Bar. Send your ideas
to Managing Editor Dan Black at dblack@isb.idaho.gov.
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CLE: University of Idaho 2011 Symposium on Water Law

One Sourc

The 2011 Idaho Law Review Symposium will facilitate a discussion about the challenges
facing the West with regard to the evolution of our understanding of the intertwinement of
law and science in conjunctive management. The goal is to provide a forum wherein mem-

Evolution of the Policies Surrounding
Ground and Surface Water Management
In the West

bers of the legal and scientific communities throughout the West can speak to their state’s
unigue perspectives on conjunctive management.

* The evolution of conjunctive management - Perspectives across the West

* How conjunctive management will evolve as the West moves from an agricultural to an urban landscape
* How science and law might work together to better accomplish conjunctive management.

* How the sovereigns of the West might work together to better manage water
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KEANE vir
Attorneys at Law

Evans Keane, LLP is pleased to announce that effective
January 1, 2011, Victor S. Villegas has been made a partner in
the firm.

Victor maintains a real estate, land use and litigation practice,
with an emphasis on commercial and residential real estate
development, representation of parties before administrative
tribunals, and general litigation.

Victor volunteers as a member of the Eagle Planning and
Zoning Commission and serves as chairman of the Idaho Drinking
Water and Wastewater Professionals Board, but the volunteer
activity he most enjoys is coaching his daughters’ soccer teams
for Meridian PAL Soccer.

Victor earned his undergraduate degree from the University of
Nevada Las Vegas and his law degree from Gonzaga University.
Prior to joining Evans Keane, Victor clerked for the Honorable
Daniel T. Eismann at both the Fourth Judicial District Court
(2000) and Idaho Supreme Court (2001 - 2004). Victor an be
contacted at (208) 384-1800 or vvillegas@evanskeane.com.

1405 West Main Street, P.O. Box 959, Boise, Idaho 83701-0959 Telephone: 208-384-1800 Website: www.evanskeane.com

» Proliabilitx Lawyer Malpractice Program:

Administered by Marsh U.S. Consumer, a service of Seabury & Smith, Inc.

Your practice doesn’t face the same risks
as a big law firm with hundreds of attorneys.

‘iﬁ)umﬂgr-\j ‘K‘Ibglnri[]mﬁm- plan

According to statistics, 78% of attorn i Liberty Insurance
solo practice or a firm with just two to five lawyers. Underwriters, Inc,, a
member company of Liberty
Mutual Group. Liberty is rated
A (Excellent), Financial Size Category XV
($2 billion or greater) by A.M. Best Company.

Yet many malpractice insurance companies
would rather focus on bigger firms with hundreds of
attorneys ... leaving smaller firms with off-the-shelf
plans that simply don’t fit their real-world risk.

. . , To obtain your customized quote, contact:
Now you can set up reliable protection that’s
tailored to your firm with the Proliability Lawyer 1 _800 _5 74_ 7444
Malpractice Program. .
Denise Forsman

AR Ins. Lic. #245544 CA In. Lic #0633005 M A R S H Client Executive—Professional Liability
d/b/a in CA Seabury & Smith | e Program M; s _poegs
51602 ©Seabury & Smith, Inc. 2010 www.prol|ab|I|ty.com/Iawyer
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Law Firms Have Relied On Us For Over 30 Years

N a e G e L I Court Reporting

Legal Videography

Trial Presentation
CORPORATION : .

Videoconferencing

Language Interpreters

Copying and Scanning

Selected “Best Court Reporting Firm”

Serving all of Idaho, Washington, Oregon and the Nation

Boise Coeur d’Alene Seattle Tacoma Spokane Portland Bend Medford
(208) 334-7000 | (208) 667-1163 | (206) 622-3376 | (253) 565-4400 | (509) 838-6000 | (503) 227-1544 | (541) 385-8300 | (541) 776-7500

Schedule@NaegeliReporting.com www.NaegeliReporting.com

Fraud Investigations | Fraud Detection | Fraud Hotline | Background Checks | Litigation Support

of Eide Bailly’s forensic accounting
work involves fraud investigations.

EideBailly.

FORENSIC ACCOUNTING
& INVESTIGATIVE SERVICES

| — :_=‘-

208.424.3510 | www.eidebailly.com
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Upcoming CLEs

February

February 28

Basic and Advanced Real Estate Topics: Deeds, Title Insur-
ance, Foreclosures, Appraisals, Water Rights, and Bankruptcy
Sponsored by the Real Property Section

Boise Centre — Boise, ID

6.0 CLE credits of which 1.0 is ethics

March

March 3-5

Commercial Law and Bankruptcy Annual Seminar
Sponsored by the Commercial Law and Bankruptcy Section
U.S. Courthouse and Federal Building / The Coeur d’Alene —
Coeur d’Alene, ID

13.5 CLE credits of which 1.0 is ethics

March 4-5

Trial Skills Academy (open to attorneys who have practiced 10
years or less)

Sponsored by the Litigation Section

U.S. Courthouse and Federal Building — Boise, ID

March 11

Workers Compensation Annual Seminar
Sponsored by the Workers Compensation Section
Sun Valley Resort — Sun Valley, ID

6.0 CLE credits of which 1.0 is ethics

March 16

First or Next Adoption Case

Sponsored by the Idaho Law Foundation
8:30-9:30 p.m. (MST) at the Idaho Law Center —
Boise, ID / Webcast Statewide

1.0 CLE credit RAC

*RAC—These programs are approved for Reciprocal
Admission Credit pursuant to Idaho Bar Commissions
Rule 204A(e)

Dates and times are subject to change. The ISB website
contains current information on CLEs. If you don’t
have access to the Internet please call (208) 334-4500
for current information.

13.0 CLE credits

Attend a CLE that keeps you on the cutting edge

Live Seminars
Throughout the year, live seminars on a
variety of legal topics are sponsored by
the Idaho State Bar Practice Sections and
by the Continuing Legal Education pro-
gram of the Idaho Law Foundation. The
seminars range from one hour to multi-
day events. Upcoming seminar informa-
tion and registration forms are posted on
the ISB website at: isb.idaho.gov. To reg-
ister for an upcoming CLE contact Dayna
Ferrero at (208) 334-4500 or dferrero@
isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on
demand through our online CLE program.
You can view these seminars at your con-
venience. To check out the catalog or sign
up for a program go to http://www.legal-
span.com/isb/catalog.asp.
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Webcast Seminars

Many of our one-to three-hour seminars
are also available to view as a live web-
cast. Pre-registration is required. These
seminars can be viewed from your com-
puter and the option to email in your
questions during the program is avail-
able. Watch the ISB website and other
announcements for upcoming webcast
seminars. To learn how contact Eric
White at (208) 334-4500 or ewhite@isb.
idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available
for rent in DVD, VCR and audio CD for-
mats. To visit a listing of the programs
available for rent, go to isb.idaho.gov, or
contact Eric White at (208) 334-4500 or
ewhite@isb.idaho.gov.
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IDAHO STATE BAR

PRESIDENT’S MESSAGE

New PResIDENT WoORKs FOR LEADERSHIP PROGRAM, LEGAL AiD FUNDING

Deborah A. Ferguson
President, Idaho State Bar
Board of Commissioners

During the past two and half years |
have served on the Idaho State Bar Com-
mission, I have had two aspirations in
mind. I would like to see the Bar establish
a leadership program like those of many
of our sister bars around the country. I
also strongly believe the Bar needs to help
establish some form of state funding for
Idaho Legal Aid Services. Idaho remains
the only state in the nation yet to do so.

Both of these goals are works in prog-
ress. With the
able assistance of
Mahmood Sheikh,
our new Deputy
Executive Direc-
tor, the Board of
Commissioners
has formed the
Idaho  Academy
of Leadership
for Lawyers, or
IALL. The pur-
pose of the pro-
gram is to foster
professional growth and leadership skills
for Idaho attorneys. A steering committee
is creating an excellent curriculum. We
initially envision an annual class of about
12 attorneys and a series of sessions over
the course of a year. We hope to have an
inaugural class begin this fall. I welcome
your ideas and participation in this excit-
ing endeavor.

The funding issue for Idaho Legal Aid
presents a greater challenge. This year
Idaho Legal Aid faces a budget shortfall
of approximately $270,000. Without
revenue to fill this gap, it will spend all
of its reserves. The shortfall threatens its
mission to provide equal access to justice
to low income people through quality ad-
vocacy and education. Currently, Idaho
Legal Aid serves roughly one in five poor
Idahoans who need civil legal assistance.
It is unacceptable to allow this situation to
continue, let alone worsen.

I am pleased to report real progress,
despite Idaho’s unprecedented economic
challenges. As we know, the state bud-
get is in dire straits. Deep budget cuts in
2011 are necessary to balance the budget.

Deborah A. Ferguson

The Idaho Supreme Court convened a series
of meetings in December to brainstorm as
to viable funding sources for Idaho Legal Aid.

The state courts are not exempt from these
cutbacks, and are operating on a reduced
budget that threatens even essential ser-
vices. At the same time, the state’s district
court civil case load has increased 35%
in the past five years. Fundamental to our
rule of law is access to the courts. This is
denied if the courts cannot be adequately
staffed or operate full time. The state bud-
get shortfall precludes, for the present and
near future, any funding for Idaho Legal
Aid from the general state appropriations
fund.

With both creativity and determina-
tion, the Idaho Supreme Court convened
a series of meetings in December to brain-
storm as to viable funding sources for
Idaho Legal Aid. As history has shown,
the Idaho Supreme Court’s efforts in this
regard are crucial. No state has obtained
funding for its Legal Aid Services without
the backing of its Supreme Court, and state
bar. From this collaboration, the Children
and Families Legal Services Fund bill was
proposed and drafted. This fund would be
financed by a $20 marriage license fee
increase. Approximately 14,000 couples
married in Idaho last year, a number
which should grow with Idaho’s popula-
tion. The fund is projected to generate ap-
proximately $280,000 annually for Idaho
Legal Aid and would be a reliable and
substantial contribution to its budget. If
passed, this could meet Idaho Legal Aid’s
immediate need for its projected budget
shortfall. The proposed legislation is not
a full solution, but it represents an historic
step in providing state funding for Idaho
Legal Aid. I hope that as Idaho attorneys
and judges we support this creative and
thoughtful proposal before the Idaho Leg-
islature. In the words of Victor Hugo, we
must remember that perseverance is the
secret of all triumphs.

As your new Bar President, these are
my priorities. Serving as President over
the next six months comes at the end of
my three-year term as a Bar Commission-
er. As other Commissioners have reported,
serving on the Board is a very gratifying
experience. It has certainly broadened my
horizons and heightened my appreciation
of how effectively our Bar functions. We
are the smallest Board of Commission-
ers of any bar in the country, with only
five elected members, but serve more
than 5,000 Idaho attorneys throughout
our seven judicial districts. There is some
magic in this arrangement. Each Commis-
sioner’s voice is heard, and opinions are
freely shared and respected. It allows for
consensus-building without factions that
often dominate larger organizations. The
Commissioners I have served with are
exceptionally fine people and attorneys.
Our Executive Director, Diane Minnich,
Bar Counsel, Brad Andrews, and Bar staff
do a wonderful job assisting the Bar Com-
mission in effectively fulfilling its duties.

It is a great honor to serve as your
Idaho State Bar President as we move for-
ward in 2011.

Please do not hesitate to contact me
with your ideas or concerns.

About the Author

Deborah A. Ferguson has been an
Assistant United States Attorney in the
District of Idaho since 1995. She prac-
tices in the civil division and specializes
in federal environmental litigation. She
is a 1986 graduate of Loyola University
Chicago School of Law. She has served as
a Commissioner for the Fourth Judicial
District since 2008, and is currently serv-
ing a six-month term as President of the
Idaho State Bar Board of Commissioners.
Deborah is married to Richard Ferguson
and together they have four children.
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Attorneys Against Hunger
Week to kick off during
Hunger Action Month

The Young Lawyers Section will ex-
tend its annual Attorneys Against Hunger
project into a week-long event to generate
awareness about hunger in Idaho and raise
funds for the Idaho Foodbank. On Sep-
tember 30, 2011, as national Hunger Ac-
tion Month comes to a close, the Section
will challenge all new ISB admittees to
join with attorneys across the state and to
eat for seven days on $4.30 a day — the

average food stamp benefit for individuals
in Idaho.

The challenge, modeled after similar
awareness-building projects around the
country, will run from Saturday, October
1, through Friday, October 7, culminat-
ing in a reception Friday afternoon where
challenge participants will share their ex-
periences from the week. Participants and
the Young Lawyers Section will recruit
their colleagues, staff, and all Bar mem-
bers to pledge support with money dona-
tions for each day they stick to the chal-
lenge. The section is resolving, through

law firm and individual sponsorships, to
keep event costs at $0, so that all donation
pledges can be passed through directly to
the Idaho Foodbank.

More information will be released this
spring by email and a website with details
about the week. Law firms and individuals
interested in sponsoring the week, as well
as anyone who wants to help with project
coordination, should contact Young Law-
yers Section chair-elect Ritchie Eppink at
ritchieeppink@idaholegalaid.org or (208)
345-0100, ext. 103.

DISCIPLINE

STEPHEN M. JOHNSON
(Suspension)

On October 7, 2010, the Idaho Su-
preme Court issued a Disciplinary Order
relating to the suspension of Stephen M.
Johnson. The Idaho Supreme Court’s
Order followed a stipulated resolution of
an Idaho State Bar reciprocal disciplinary
proceeding that resulted in the identical
sanctions that were imposed in Arizona,
a suspension for six months and one day
effective October 11, 2003 through April
12, 2004 and a second suspension for six
months and one day, effective May 27,
2004 through November 28, 2004.

Mr. Johnson was previously and is
currently admitted to practice law in Ari-
zona. Mr. Johnson was admitted to prac-
tice law in Idaho in September 1995, but
has never been an active member of the
Idaho State Bar. He has been on inactive
status since February 1996. Mr. Johnson
was suspended twice in Arizona. Dur-
ing both Arizona suspensions, Mr. John-
son was an inactive member in Idaho and
consequently not able to practice law in
Idaho.

With respect to Mr. Johnson’s first
disciplinary case in Arizona, on April
28, 2003, he entered into an Agreement
for Discipline by Consent. Mr. Johnson
agreed to the imposition of a suspension
for a period of six months and one day,
probation and the assessment of costs.
Mr. Johnson admitted violations of Arizo-
na Disciplinary Rules ER 1.2, ER 1.3, ER
1.4, ER 1.15(b), ER 1.16(d), ER 8.1(b),
and ER 8.4(c) and (d). Those disciplin-
ary rules correspond to the Idaho Rules
of Professional Conduct. On September
11, 2003, the Supreme Court of Arizona
entered its Order suspending Mr. Johnson
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for a period of six months and one day ef-
fective October 11, 2003, and following
the suspension, placed Mr. Johnson on
probation for a period of two years upon
terms and conditions, which included that
he participate in the Law Office Manage-
ment Assistance Program, that he partici-
pate in the Member Assistance Program,
that he be assigned a practice monitor
for the period of probation, that he be re-
quired to participate in the State Bar Trust
Account’s Ethics Enhancement Program,
and that he pay the costs and expenses of
the disciplinary proceeding.

With respect to Mr. Johnson’s second
suspension in Arizona, the parties agreed
to a resolution of that disciplinary case
without filing a complaint or a determina-
tion of probable cause. In that case, a cli-
ent filed a complaint against Mr. Johnson
with the Arizona State Bar, claiming that
he failed to adequately communicate with
his client during the course of represen-
tation and that he was not diligent in the
representation. In Mr. Johnson’s response,
he included a copy of a letter, which was
purportedly sent to his client upon his
appointment to the case. However, the
letter was fabricated. The parties agreed
that Mr. Johnson’s conduct violated Ari-
zona Disciplinary Rule ER 8.1(a), which
corresponds to LR.P.C. 8.1(a). On May
27, 2004, the Supreme Court of Arizona
entered its Order suspending Mr. Johnson
for a period of six months and one day and
assessing the costs and expenses of that
disciplinary proceeding.

After Mr. Johnson served those two
suspensions, he was reinstated to the Ari-
zona State Bar effective October 30, 2007
and placed on probation for two years on
the terms and conditions specified in the
first suspension order. Mr. Johnson suc-

cessfully completed his probationary peri-
od in Arizona and was licensed to practice
in Arizona, without conditions, on July 8,
2010. Mr. Johnson has not has any disci-
plinary incidents in Arizona since return-
ing to practice in October 2007.

Mr. Johnson reported his Arizona cir-
cumstances to the Idaho State Bar in an
appropriate fashion as an inactive member.
Mr. Johnson has also recently requested
the Idaho State Bar Board of Commis-
sioners approve a transfer from inactive
to active status in Idaho under I.B.C.R.
304. The Board authorized Bar Counsel
to seek reciprocal discipline before fur-
ther considering Mr. Johnson’s request to
transfer to active status and recommended
that the reciprocal suspensions be contem-
poraneous with the Arizona suspensions.
The Board also decided that in addition to
the reciprocal sanctions, Mr. Johnson’s re-
quest to transfer to an active license would
be referred to the Character and Fitness
Committee of the Idaho State Bar to make
a recommendation to the Board about Mr.
Johnson’s character and fitness competen-
cy. If he is found to have the appropriate
character and fitness competency, he will
be required to take and pass the Multistate
Professional Responsibility Examination
before being reinstated.

The Idaho Supreme Court’s Disciplin-
ary Order also provided that Mr. Johnson’s
suspensions in Idaho will be a public re-
cord of the Idaho Supreme Court, open for
inspection by anyone requesting to see it
and that the notice of suspensions be pub-
lished in The Advocate.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.



IDAHO LAWYERS

Stop Wasting Your Time and Your Clients’ Money...

We are currently providing service to the following Courts:

4th Judicial District
Valley/Cascade
Judge McLaughlin

Ada County/Boise
Judge Owen

WHY;
TRAVEL 2

- No travel time when using CourtCall

5th Judicial District
Twin Falls
Judge Bevan
Judge Stoker

- No gasoline or parking expenses
- No waiting in Court for brief appearances

- Status Conferences, Motions, Trial Settings, etc.

Telephonic Court Appearances

CIVIL | FAMILY | PROBATE | CRIMINAL | BANKRUPTCY

Huegli
Mediation & Arbitration

Serving Idaho, Oregon and Washington

Personal injury, commercial disputes,
construction law, professional liability.

Available Statewide.
39 years litigation experience.
Martindale-Hubbell AV Rated.

’ N\
e = |y
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James D. Huegli

1770 West State Street, Suite 267
Boise, ID 83702

Phone: (208) 860-8659

Fax: (208) 629-0462

Email: jameshuegli@yahoo.com

Web: www.hueglimediation.com

Experience Matters

Dykas
& AT

Shaver, LLP | ‘s

Protecting
Intellectual Property
Since 1975

Patents

Trademarks
Copyrights
Licensing
Litigation

dykaslaw.com

208-345-1122 - 1403 W. Franklin - Boise, ID 83702

Stephen C. Smith, former Chairman
of the Washington State Bar Association
Disciplinary Board, is now accepting
referrals for attorney disciplinary
investigations and proceedings in
Woashington, Idaho, Hawaii, and Guam.

ErHics & LAWYER DISCIPLINARY
INVESTICATION & PROCEEDINGS

HAWLEY
TROXELL

hawleytroxell.com | 208.344.6000 | Boise - Hailey - Pocatello - Reno

Hawvey TroxeLL Ennis & Hawrey LLP
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DAHO STATE BAREXECUTIVE _DIRECTOR’S REPORT

2010 — THE IbAHO STATE BAR YEAR IN REVIEW

Diane K. Minnich
Executive Director, Idaho State Bar

As we begin 2011, we highlight the
Bar’s activities in |
2010.

Admissions
Reciprocal
applicants  from
28 states are cur-
rently eligible to
apply for admis-
sion in Idaho.
Since reciprocal
admission ~ was
established in late
2001, 632 attor-
neys have been admitted reciprocally.

\ Diane K. Minnich

Bar Exam/Reciprocal Admission
Year 2009 2010
Bar exam applicants 193 180
Bar exam pass rate 81% 78%
Reciprocal admittees 94 91

Licensing/Membership

As of December 2010, of the 5,510
lawyers licensed by the Idaho State Bar,
4,400 were active members, 187 judges,
26 house counsel members, 893 affiliate
members, and 4 emeritus attorneys.

ISB Membership
12/09 12/10 % Change
5,367 5,510 2.7%

Bar Counsel

Discipline
2009 | 2010 | Change
Phone inquiries 1,555 | 1,392 | -10.5%
Grievances 463 453 -2%
Complaints opened | 119 91 -23%
Ethics questions 1,775 | 1,657 | -7%
answered

Fourteen formal charge cases were
opened in 2010, 14 cases were closed. Of
the 14 closed cases, three resigned in lieu
of discipline, two were suspended, two
received public censures, five received
public reprimands, and one case was dis-
missed.

Fee Arbitration
The number of fee arbitration cases
filed in 2010 was consistent with 2009;
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53 cases were opened in 2009, 54 were
opened in 2010.

Client Assistance Fund

In 2010, 11 CAF claims were opened
and 11 cases were closed, 11 cases were
pending at the end of the year.

Client Assistance Fund
Year Claims Paid Total Paid
2009 11 $53,439
2010 7 $19,079

Lawyer Referral Service

The referral service has an online op-
tion for individuals seeking a referral to
an attorney. This has reduced the number
of calls while providing the service 24/7.
About 45% of those individuals receiv-
ing a referral contacted the attorney. This
is about a 10% increase from previous
years. The LRS continues to work closely
with IVLP and other agencies to provide
referrals for callers to attorneys and other
appropriate services.

Lawyer Referral Service
2009 2010 | Change
Calls 3,710 | 2,856 | -23%
Referrals 2,530 1,942 | -23%

Annual Meeting

The 2010 Annual Meeting was held
in Idaho Falls for the first time. Although
attendance was less than the 2009 event
in Boise, the attendance was the highest
at an Annual meeting outside Boise since
1995. The support of the eastern Idaho
bar members was outstanding. Due to the
success in Idaho Falls, the Commissioners
decided to establish a five-year rotation
for the Annual Meeting: one year north
Idaho, one year eastern Idaho, two years
Boise and one year Sun Valley.

Annual Meeting

2009 | 2010 Change
Boise | Idaho Falls
Total Attendees | 472 398 -16%
Attorneys and 283 255 -10%
Judges
Casemaker

The Casemaker legal research library
continues to offer a comprehensive, easily
searchable, continually updated database

of case law, statutes and regulations. The
service is available to all ISB active mem-
bers and judges. To access Casemaker, go
to the ISB website, www.isb.idaho.gov.
If you need your password or have com-
ments or recommendations for improving
the services, please let us know.

Sections

The Sections of the Bar continue to
actively assist their members with educa-
tion, public service activities and opportu-
nities to meet and work with attorneys that
practice in similar areas. There are now 20
Sections of the Bar. Section membership
increased slightly in 2010 from 2,765 to
2,796.

Communications:
Website/Advocate/E-Bulletin

We continue to improve the ISB web-
site by providing more quality information,
easier navigation, and regular updates.
The E-Bulletin keeps members informed
about programs, events, rule changes, and
other opportunities for bar members. The
Advocate was published 10 times in 2010.
The Advocate is now posted online after
it is mailed.

Group Health Benefits

The Idaho Lawyer Benefit Plan (ILBP)
offers medical, dental and vision benefits
to Idaho lawyers, their employees, and de-
pendents. The Plan has been active since
August of 2008 and continues to expand.
As a self-funded plan, contributions are
made by members to a trust to finance
the cost of member benefits. Money that
remains after administrative and claims
expenses are paid, is reinvested into the
trust. For further information about the
Idaho Lawyer Benefit Plan please contact
Todd Points via phone: (800) 367-2577 or
via email: tpoints@alpsnet.com.

The work of the Bar is accomplished
with the help of hundreds of volunteers
each year. The Idaho legal community is
committed to improving the profession
and serving the public. Special thanks for
the time, energy and expertise so many of
you devote to serving the bar.
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208.484.6309

www.QnAcourtreporting.com
realtimeQnA@msn.com

@QnA Court Reporting, LL.C

776 Kast Riverside Drive, Suite 200
Eagle, Idaho 83616

Questions and Answers..

in black and white.

“The spoken word perishes; the written word remains.”

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

1 AW Il

STANDING TALL FOR THE ACCUSED

WoRrLD CLASS DEFENDERS
WoRrLD CLASS SKIING

SUN VALLEY SEMINAR; MARcH 4 - 5, 2011
KEYNOTE SPEAKERS INCLUDE:

ROBERT RUBIN DoucLAS PETERS
JobpIE ENGLISH AARON LUCOFF
JASON PINTLER BriaN ELKINS
GABRIEL MCCARTHY
PLUS

MAaRrcus LAwsoN AND JosiAH ROLOFF
OF GLOBAL COMPUSEARCH

For More Information:
Contact IACDL
Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com
www.idacdl.org

-
James B. Lynch

Has an interest in accepting requests to consult
with and aid attorneys or serve pursuant to Court
appointment in the following areas of civil tort
litigation conflicts.

e Analysis of insurance coverage issues, including
claims of bad faith.

e Medical malpractice claims.

e Arbitration and mediation

e Resolutions of discovery problems or disputes,
including appointment as a discovery master.

Fifty years of experience in law practice in Idaho
involving primary tort litigation in district court and
on appeal.

No charge for initial conference to evaluate need,
scope and cost of services.

Post Office Box 739 Telephone: (208) 331-5088
Boise, Idaho 83701-0739 Facsimile: (208) 331-0088
E-mail: lynchlaw@qwest.net /
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Martelle, Bratton and Associates
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Federal and State tax problems
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* APPEALS

* BANKRuPTCY DISCHARGE

* INNOCENT SPOUSE

*  INSTALLMENT PLANS
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*  Tax CourT REPRESENTATION
* TAx RETURN PREPARATION

Martelle, Bratton and Associates
208-938-8500
873 East State Street
Eagle, ID 83616
E-mail:attorney@martellelaw.com
www.martellelaw.com




LiTicaTioN SecTioN AuTHORS DELIVER UserFuL UPDATES

John N. Zarian
Zarian Midgley & Johnson, PLLC

Welcome to the Litigation Section-
sponsored issue of The Advocate. In this
issue, our authors address issues of sub-
stantial interest and importance — includ-
ing developments in the law of municipal
finance, the 2010 rules on expert witness
disclosure, and insurance payouts prior to
settlement.

For example, many local government
attorneys are still
wrestling with the
fallout of the Fra-
zier and Fuhri-
man decisions,
which  establish
criteria for bor-
rowing by local
governments.
Daniel Dansie ex-
plores the Idaho
Supreme  Court
precedent and its
impact on virtually every local taxing en-
tity in the state.

In another article, Joshua Evett re-
views the new federal rules for expert wit-
ness disclosure. He offers a robust critique
of the amendments, including limits on an
attorney’s ability to inquire as to the guid-
ance given by opposing counsel to an ex-
pert witness.

Mark Fucile, a frequent contributor,
explores a growing problem in this age
of electronic communication — inadver-
tent production — and cohesively surveys
the ethical landscape. Scott Randolph and
Dean Bennett explore a related challenge
to litigators — managing electronically
stored information — and discuss how
conflicts in this area can be minimized

John N. Zarian

through the effective use of discovery
conferences.

Bryan Nickels offers a straightforward
and very useful practice pointer — “claim
that docket fee!”

Gregory Giometti and Joshua Pellant,
in turn, review Weinstein v. Prudential and
the burden placed on insurance companies
to pay ongoing medical bills, even before
a final settlement.

Jason Prince returns to pages of The
Advocate and addresses judicial efforts
to deal with issues of foreign law in an
increasingly global world. He notes that
there is no easy way to reconcile vastly
different legal systems, then provides
some helpful trail markers.

Finally, Lance Schuster explains how
a recent Idaho Supreme Court decision
expands the litigation privilege, or im-
munity from suits for conduct during the
course of judicial proceedings.

I want to thank our authors for their
excellent work in tackling such interesting
and useful topics!

If you are a more recent law gradu-
ate, I also want to invite you to participate
in the upcoming “Trial Skills Academy,”
scheduled for March 4 and 5 in Boise.
This event brings together some of the
finest trial lawyers and judges in Idaho,

and gives young lawyers a unique oppor-
tunity to work with mentors and develop
their practical trial skills. Subjects to be
covered include voir dire, opening state-
ments, witness examination (direct and
cross), authenticating exhibits, making
objections, and closing arguments. There
are 13 CLE credits available and the reg-
istration deadline is February 18.

Finally, on behalf of our Governing
Council, I invite you to participate in the
Litigation Section’s regular meetings,
generally held on the third Friday of each
month. In addition to a (brief) monthly
business meeting, in alternating months,
we schedule “lunch with the judge” or a
30-minute CLE on an issue of general in-
terest. For more information, visit http://
isb.idaho.gov/member_services/sections/
lit/lit.html.

Best regards.

About the Author

John N. Zarian’s legal practice empha-
sizes intellectual property and complex
business litigation. He has served as lead
counsel in matters involving patents,
trademarks, copyrights, trade secrets, un-
fair competition, class actions, contrac-
tual disputes, business torts, securities,
antitrust, real estate, commercial law and
wrongful death claims.
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Wade L. Woodard
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Banducci Woodard Schwartzman, PLLC
802 W. Bannock Street, Ste. 500

Telephone: (208) 342-4411
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“URrRGENCY” AND “UNCERTAINTY” ARE THE KEYWORDS FOR LocAL GOVERNMENTS
AFTER FRAZIER AND FUHRIVMAN
1

Daniel Dansie
Holden, Kidwell, Hahn & Crapo
PLLC

Two recent decisions of the Idaho Su-
preme Court, City of Boise v. Frazier' and
City of Idaho Falls v. Fuhriman,” may
create a fertile field of litigation for at-
torneys representing Idaho’s cities, coun-
ties, school districts, and other units of lo-
cal government. These two cases modify
what had been a fairly well-defined line of
authority regarding local government ex-
penditures and establish a new test for de-
termining whether a given expenditure is
valid.> The court’s new framework leaves
unanswered questions and will likely cre-
ate increased litigation and expense for lo-
cal governments.

Local government expenses
and the Idaho Constitution

In general, local governments cannot
incur  financial
obligations  ex-
tending  beyond
their current bud-
get year without
a confirming vote
of the electorate.*
However, if an ex-
pense is “ordinary
and necessary,”
the  constitution
does not require
a vote.” This ex-
ception, known as the “proviso clause,”®
is extremely important to local govern-
ments because they frequently encounter
circumstances which require expendi-
tures or obligations extending beyond
the budget year.” Some are large scale
expenditures, such as a county’s construc-
tion of a wastewater treatment facility or
a school district’s construction of a new
high school, which the county or school
district can legitimately expect to put to
a vote. However, local governments also
routinely make smaller scale expenditures
which are not practical or cost effective to
submit to a vote. These include everything
from labor or insurance contracts to leases
of equipment or real property to franchise
agreements with power providers or waste
management services.®

Given the fairly well-established case
law interpreting the proviso clause, be-
fore Frazier local governments frequently
made long-term expenditures based on

Daniel Dansie
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Rather than examining the expenditures at issue under its
existing framework, the court imposed a new element of
analysis: whether the expense is “urgent.”

an opinion from a qualified attorney that
the expenditure was ordinary and neces-
sary.’ This was an efficient and relatively
inexpensive way for local governments to
handle the routine, small-scale obligations
that arise in the ordinary administration of
local government. A local government’s
other options for incurring long-term ob-
ligations — an authorizing vote or a judi-
cial confirmation action pursuant to Idaho
Code § 7-1301 et seq. — are costly and
time consuming.'”

History of the Proviso Clause

The initial draft of the constitution
did not contain the proviso clause.!" That
draft would have absolutely prohibited lo-
cal governments from incurring any long-
term debt without a vote.

Though the “Idaho Constitution is
imbued with the spirit of economy,”'? its
drafters were practical.’® They recog-
nized that the proposed debt limitation
would have severely impeded the “ordi-
nary administration of [local government]
affairs.”* They also understood the im-
practicality of constant electioneering to
pay routine expenses. Thus, during the
debates on the proviso clause, the draft-
ers argued that local governments should
have some flexibility for incurring debt:

[I]f you pass that section in the way
it is you will absolutely require that
when a witness wants to get his fees,
after he has attended upon the court,
before he can do it the county commis-
sioners have got to stop and submit at
a special election to the whole vote of
the people as to whether they will pay
them or not."

The drafters intended that the proviso
clause would apply to expenses that arise
“in the ordinary administration of affairs,”
or in other words, that the constitution’s
voting requirement would only apply “to
such indebtedness as does not arise under
the ordinary administration of the county
[or other local government].”

Interpretation of the Proviso

The proviso clause does not clearly
indicate which local government expen-
ditures arise in the course of the ordinary
administration of local government affairs
and, therefore, require no vote. Neverthe-
less, the Idaho Supreme Court, over time,
developed a jurisprudence that identified
ordinary and necessary expenses. '

As early as 1905, the court held that
“indebtedness accrued on account of sala-
ries of city officers and employees” was
an ordinary and necessary expense;'® in
subsequent years the court affirmed that
salaries of public employees fall within the
proviso clause.?’ The court has also held
that expenses related to repair or rehabili-
tation of public facilities are ordinary and
necessary,?' as are those made to preserve
public health and safety.?? Other expenses
the court has held to be within the proviso
clause include an appropriation to pay
for a city’s snow removal, police and fire
protection,”® a multi-year contract with
an electrician to perform continuing work
for a school district,® and expenses for
acquiring temporary public facilities.”
The character of these obligations shows
that they were essential to providing rou-
tine, customary, or ordinary governmental
services. This well-established case law
provided local governments with predict-
ability in determining whether an expense
was ordinary and necessary.

A change in the landscape

Frazier and Fuhriman represent a shift
from the Idaho Supreme Court’s earlier
jurisprudence.”® Rather than examining
the expenditures at issue under its exist-
ing framework, the court imposed a new
element of analysis: whether the expense
is “urgent.”?’

The Frazier case came to the court as
an appeal of a district court’s decision that
proposed long-term indebtedness to fi-
nance an expansion of the Boise Airport’s
parking structure was an ordinary and
necessary expense. The Idaho Supreme



Court stated that standards set forth in
earlier decisions “[do] not assist the court
in distinguishing truly necessary expendi-
tures from those that are merely desirable
or convenient.””® To provide the clarity it
sought, the court adopted language from
an 1897 case, Dunbar v. Board of Com-
missioners of Canyon County,” where
the court stated that:

[Tlo come within the constitutional
proviso or exception, expenditures
made in excess of the revenues of any
current year must not only be for ordi-
nary expenses, such as are usual to the
maintenance of the county government,
the conduct of its necessary business,
and the protection of its property, but
there must exist a necessity for making
the expenditure at or during such year.

Based on this language, the Frazier
court stated that “[t]he meaning of ‘neces-
sary’ in the proviso clause takes on added
clarity under the Dunbar test because ex-
penditures qualify as ‘necessary’ only if
they are truly urgent.”!

Although the court claimed to have
clarified its ordinary Eam "
and necessary juris- |
prudence in Frazi-
er,”? the decision ar-
guably made it more
difficult for local
governments to de-
termine whether their
expenditures ~ were
urgent or whether
the urgency require-
ment even applied to
expenditures dissimilar to those at issue
in Frazier. According to one commenta-
tor, “[t]he supreme court’s decision in
Frazier has stopped many municipalities
and political subdivisions in the debt-in-
curring tracks, and likely it was intended
to do s0.”** The net result of Frazier was
that “most potential [local government-
sponsored] projects are facing a difficult
election or a long and costly judicial con-
firmation process.”*

Three years after Frazier, the Fuhri-
man case arose when City of Idaho Falls
was contemplating renewing a long-term
power purchase contract with the Bonn-
eville Power Administration (BPA) for a
term of 17 years.* The city had reason
to believe, under the court’s previous ju-
risprudence, that a true power purchase
contract was an ordinary and necessary
expenditure.’® Nevertheless, the city was
uncertain whether Frazier’s urgency re-
quirement would apply to a long-term
power purchase contract and, if so, wheth-
er the BPA contract was an urgent obli-

David Frazier

Neither Frazier nor Fuhriman established

a complete framework for analyzing urgency

and neither case explicitly overruled any of
the court’s prior case law.

gation. Given this uncertainty, the City of
Idaho Falls brought a judicial confirma-
tion action to confirm its authority to enter
into the contract with BPA. The city ar-
gued that the court’s analysis should focus
on the character of the debt and that the
urgency requirement announced in Fra-
zier should be limited to cases “involving
large capital projects.”’

In a 3-2 decision, the Fuhriman court
rejected the city’s argument and noted
that because the new contract with BPA
would not commence until October 1,
2011, “Idaho Falls could have submitted
this proposed contract to its taxpayers for
a confirmatory vote.”® Relying heavily
on Frazier, the court held that “[c]learly

Taking matters into their

own hands, three constituencies,
unsatisfied with the uncertainty
created by the court’s new ur-
gency analysis, secured amend-
ments to art. VIII, § 3 in 2010.
These amendments now codify
the circumstances under which
public hospitals, airports, and
municipal power utilities can
make long-term expenditures.
However, these amendments do
not resolve the uncertainty of
what constitutes urgency for the
multitude of obligations that
other local governments must
incur in the ordinary adminis-

tration of government affairs.

there was no urgency which required that
the agreement be entered into ‘during such
year’”; thus, the proposed power purchase
contract was not within the proviso.*

What this means for
local governments

In Fuhriman, the court emphasized
that Frazier’s ur-
gency requirement
is the standard for
all local government
expenditures, not just
large-scale construc-
tion like the project
at issue in Frazier.
However, neither
Frazier nor Fuhri-
man established a
complete framework
for analyzing urgency and neither case ex-
plicitly overruled any of the court’s prior
case law. In fact, Frazier specifically cited
earlier repair and public safety cases with
approval. For example, the court observed
that “[t]he district court accurately cited
to our decisions in Board of County Com-
missioners and Peterson for the proposi-
tion that expenses incurred in the repair
and improvement of existing facilities can
qualify as ordinary and necessary under
the proviso clause.”*

Local governments are left to wonder
whether Frazier and Fuhriman mean that
the court’s earlier cases dealt with obliga-
tions that were inherently urgent; whether
they must show that a proposed expense
is consistent with the court’s earlier cases
and that it is also urgent; or whether they
must only show that an obligation is urgent
without comparison to the court’s well-es-
tablished case law.*! Moreover, the state-
ment in Fuhriman that the BPA contract
was not urgent because the city had time
to conduct a vote prior to the commence-
ment of the contract term leaves open the
possibility that local governments can cre-
ate their own urgency by simply putting
off expenditures until there is no longer
time to conduct a vote before making the
expenditure.

Mayor Jared D.
Fuhriman
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The court will have to address these
and other questions arising out of the Fra-
zier and Fuhriman decisions. In the mean-
time, it is unlikely that local governments
will be able to rely on attorney opinions as
a basis for incurring any of the long-term
debts or obligations that arise in the ordi-
nary administration of local government
affairs. Because of the uncertainty created
by Frazier and Fuhriman, ldaho practi-
tioners will increasingly have the oppor-
tunity to represent local governments in
judicial confirmation actions intended to
show that a proposed expense is urgent.

About the Author

Daniel Dansie is an associate with
Holden, Kidwell, Hahn & Crapo PLLC
in Idaho Falls. Mr. Dansie and Dale W.
Storer were counsel for the City of Idaho
Falls in the Fuhriman case.
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THE 2010 FeperaL ExPeErRT WITNESS DISCLOSURE AMENDMENTS

- A CriTicAL VIEW

Joshua S. Evett
Elam & Burke, PA

Introduction

On April 28, 2010, the U.S. Supreme
Court approved amendments to Federal
Rules of Civil Procedure 26(a)(2) and (b)
(4), which relate to the disclosure and dis-
covery of expert opinion. These amend-
ments went into effect on December 1,
2010. The changes substantially alter
a party’s ability to thoroughly discover
expert opinion in federal court litigation.
The general purpose of the amendments
is to protect attorney-expert discussions
under the work product doctrine while
allowing for continued discovery into
expert opinion, the factual bases of such
opinion, and financial compensation of
experts. The changes also protect drafts
of expert reports from discovery.

While there was strong support for
these amendments
by lawyers and bar
organizations,' in
important respects
the changes are
antithetical to the
broad nature of
discovery. Given
the trial strategy
of most lawyers to
claim that his or
her expert is un-
biased and dispas-
sionate, the amendments arguably fore-
close productive discovery aimed at un-
dermining this particular narrative. Given
the importance of expert opinion, it is
questionable whether a lawyer’s influence
on an expert witness’s opinion should be
insulated from discovery.

The point of this article is to summa-
rize some of the federal amendments, and
to argue against their implementation into
the Idaho Rules of Civil Procedure.

Federal expert discovery
before December 2010

The 1993 amendments to Rule 26(a)
(2)(B) were interpreted by the federal
courts as opening the door to discovery
of all communications between a lawyer
and an expert. That rule mandated that a
retained expert’s report contain the data or
other information considered by the wit-
ness in forming his or her opinion. Other
information has been construed to include
communications from counsel.>  Since
1993, it has been open season in federal
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Given the importance of expert opinion, it is questionable
whether a lawyer’s influence on an expert witness’s
opinion should be insulated from discovery.

court on discovery into all communica-
tions between an expert and attorney.
This has led to lengthy depositions and
subpoenas to experts for emails, files,
and any other documentary evidence that
might permit one side to attack the other’s
expert for influence by counsel. In Idaho
state court, Idaho Rule of Civil Procedure
26(b)(4)(A)(i) permits the discovery of all
opinions to be expressed and the basis and
reasons therefore, and the data or other
information considered by the witness in
forming the opinions. Accordingly, broad
discovery into expert opinion and com-
munications between an expert and law-
yer remains the rule in Idaho state court.

The 2010 amendments

The ABA’s 2010 Annual Review by
the Committee on Expert Witnesses took
the position that the litigation generated
by parties’ efforts to discover draft reports
and lawyer communications with experts
has been wasteful and generally unpro-
ductive. The ABA also concluded that ef-
forts by litigants to show that an expert’s
opinions were shaped by the attorney re-
taining the expert’s services are usually a
waste of time, and that cross-examination
of an expert’s substantive opinions alone
is more effective.

Among the ills identified by the Com-
mittee is the apparently widespread prac-
tice in complex litigation of hiring two ex-
perts: a non-disclosed consulting expert to
formulate opinions and discuss them with
counsel, and a disclosed expert retained to
express those opinions through testimony.
The Committee believes that the amend-
ments will cut costs by streamlining dis-
covery into expert opinion and forcing the
parties to focus on the substance of those
opinions.

Protection of lawyer-expert
communications

Federal Rule 26(b)(3)(A) and (B)
shield communications between a party’s
lawyer and an expert witness who is re-
quired to prepare a report by Rule 26(a)

(2)(B). It protects those communica-
tions, regardless of form, except to the
extent they: (i) relate to compensation
for the expert’s study or testimony; (ii)
identify facts or data that the party’s at-
torney provided to the expert and that the
expert considered in forming the opinions
to be expressed; or (iii) identify assump-
tions that the party’s attorney provided to
the expert and that the expert relied on in
forming the opinions to be expressed.?

Putting aside whether discovery into
an expert’s compensation is truly more
important than discovery into a lawyer’s
efforts to influence an expert’s opinion
(which is debatable given that many liti-
gators believe that juries do not typically
care that much about expert compensa-
tion since experts on both sides tend to
be well compensated), the Committee
Note explains subsections (ii) and (iii)
with the comment that further communi-
cations about the potential relevancy of
the facts or data [identified] are protected.
The amendments do not appear to permit
further discovery into lawyer-expert com-
munications beyond mere identification
of facts, data, and assumptions provided
by the lawyer. The amendment provides
the further qualification that these had to
have been considered by the expert (in the
case of facts and data) or relied upon by
the expert (in the case of lawyer provided
assumptions).

While one may question why, if the
mere identification of facts, data, and as-
sumptions provided by a lawyer are dis-
coverable further inquiry regarding com-
munications about those facts, data, and
assumptions is off limits, this is the new
landscape in federal court. With the ex-
ception of inquiry into communications
regarding compensation, further inquiry
on any subject discussed by a lawyer and
expert appears off limits.

Accordingly, it appears that in federal
court a lawyer may now freely and openly
communicate with an expert in an effort
to tailor the expert’s opinions without fear
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that those communications may be dis-
covered. This does not seem particularly
fair, given the habit of most counsel at
trial to spin an expert’s opinions as being
unbiased, independently arrived at, and a
product of the expert’s skill, training, and
expertise.

Protection of draft reports

The new amendments provide that
drafts of an expert’s report are also not
discoverable. Federal Rule 26(b)(4)(B)
provides that Rules 26(b)(3)(A) and (B)
protect draft reports from discovery, re-
gardless of the form of the draft. The
amended rule reads as follows: “Trial-
Preparation Protection for Draft Reports
or Disclosures. Rules 26(b)(3)(A) and
(B) protect drafts of any report or disclo-
sure required under Rule 26(a)(2), regard-
less of the form in which the draft is re-
corded.”

Although Federal Rule 26(b)(3)(A)
will continue to permit the discovery of
work product upon a showing of substan-
tial need,* such relief seems unlikely as a
party may always hire its own expert to
counter the work of an opposing expert.
Since a party may do the same work by
hiring its own expert, it is difficult to
imagine being able to show a substantial
need for the draft expert reports of an op-
posing expert.

Implications and criticism

The implications of the rule changes
are significant for those with a federal
practice. Many who practice litigation
have had cases where an attorney’s input
into an expert’s opinion assisted in the de-
fense of a case. The new rules in federal
court promise to end most inquiry into
attorney-expert interaction, which is sig-
nificant and bears on the expert witness’s

credibility. For example, I experienced a
situation in a case where an opposing ex-
pert testified in a deposition, and then later
on cross-examination under oath at trial,
that counsel had reviewed his opinions in
a draft report and altered three of them.
This same expert on direct examination
had told the jury that his work was impar-
tial and neutral. Testimony of counsel’s
participation in the creation of the expert’s
opinion significantly undercut the expert’s
credibility. In federal court under the 2010
amendments, information about counsel’s
input into his expert’s final opinions could
not have been learned.

While the goals of the amendments are
understandable, primarily to cut costs as-
sociated with expert discovery, the chang-
es are troubling. The importance of expert
testimony is crucial. It permits a party, in
shorthand, to express an opinion to a jury
that can make or break a case. This is rec-
ognized by our case law, which stresses
that it is fundamental that opportunity be
had for full cross-examination of experts.’
The importance of expert testimony is fur-
ther demonstrated by disclosure rules and
by the detailed requirements of some dis-
trict court scheduling orders regarding the
disclosure of expert testimony.

Experts qualify to testify under I.R.E.
702 because of their unique knowledge,
skill, or training. Jurors should be entitled
to understand counsel’s influence (if any)
on an expert’s opinions. A legitimate trial
tactic is to attack an expert’s objectivity
and independence. Considering this, it is
questionable whether the discovery rules
should be modified to shield a lawyer’s in-
fluence on expert opinion from discovery.

Conclusion
Given the importance of expert tes-
timony, it makes little sense to forbid

inquiry into the process the expert went
through to arrive at his or her opinions,
including his or her interactions and com-
munications with counsel. While that is
now the rule in federal court, it should not
be the rule in Idaho state court.

About the Author

Joshua S. Evett is a member of the
firm's executive committee and founder of
Elam & Burke's Commercial Law Group.
He practices primarily in the area of civil
litigation, with an emphasis on business
and commercial litigation, banking litiga-
tion, general insurance defense, insurance
coverage, product liability, and mass toxic
torts. Mr. Evett provides consultations on
a range of business-related topics, includ-
ing business formation, partnership and
shareholder disputes, and corporate dis-
solutions. He also works on a pro bono
basis representing parties involved in
child custody disputes.

Mpr. Evett joined Elam & Burke as an
associate in 2002 and became a share-
holder in 2005. Mr. Evett grew up in Boi-
se, graduating from Boise High School in
1983. He and his wife returned to Boise
in 1997. Mr. Evett was formerly associ-
ated with the San Francisco law firm of
Brobeck, Phleger & Harrison where he
practiced civil litigation in the areas of
mass toxic torts and premises liability.
Endnotes
! Supporters include the American College of Trial
Lawyers, the American Trial Lawyers Association,
the Federation of Defense & Corporate Counsel, and
the U.S. Department of Justice.

2 See Reg’l Airport Auth. v. LFG, LLC, 460 F.3d 697,
716 (6" Cir. 2006).

3 See FRCP 26(a)(2)(B)(i)-(iii).

4 See FRCP 26(b)(3)(A)(ii).

> See, e.g., Clark v. Klein, 137 Idaho 154, 158
(2002).

P.O. Box 171391

Accepting referrals
for arbitration mediation and SLRA evaluations. STt

GEORGE D. CAREY

Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com

TORF Environmental Management

Environmental Litigation Support

Advice, Reports, Deposition & Testimony
Compliance Audits, Permits, Pollution Prevention

www.torf.us

Air, Waste Water, Storm Water
Soil, Groundwater, Waste

(208) 345-7222 mtorf@torf.us

20 The Advocate * February 2011




INADVERTENT PRODUCTION IN ELECTRONIC TIMES
1

Mark J. Fucile
Fucile & Reising LLP

Few areas of lawyering have seen such
constant change over the past 20 years as
inadvertent production. The principal
reason is the equally constant evolution of
technology over that same period. When
paper reigned supreme, courts were much
less forgiving of lawyers that inadvertent-
ly produced confidential communications
that were labeled plainly with law firm or
office of general counsel letterhead. As
communications between lawyers and
their clients moved increasingly to elec-
tronic form, however, it both increased the
volume of documents requiring screening
for privilege and made the screening pro-
cess more difficult. That technological
change, in turn, has significantly affected
the development of the law of inadvertent
production on ethical duties, procedural
rules and evidentiary privilege.

Ethical duties

Before the Rules of Professional Con-
duct were amend-
ed in 2004, there
was not a specific
ethics rule gov-
erning inadvertent
production.  In-
stead, ethical du-
ties were largely
defined by two
American Bar
Association  for-
mal ethics opin-
ions, Opinion 92-
368 (1992) and
Opinion 94-382 (1994). These opinions
counseled that a lawyer receiving what
appeared to be inadvertently produced
privileged or otherwise confidential ma-
terials from an opponent had a duty to
stop reading, notify opposing counsel and
follow the directions of opposing counsel
on returning or destroying the documents
involved. The opinions, in many respects,
were cobbled together from the law of
bailment and other legal precepts simi-
larly removed from the professional rules.
If the recipient believed that the privilege
had been waived through inadvertent pro-
duction, these opinions also counseled
that the final determination of privilege
waiver was for the court in which the case
was pending.

The explicit link between technologi-
cal change and inadvertent production in
the ABA opinions is best reflected in the

Mark J. Fucile

We recognized that, in this advanced technological age
with its frequent use of facsimile machines and electronic
mail, such inadvertent disclosures frequently occur, and
that today’s beneficiary of such disclosures may likely
become tomorrow’s victim.

— ABA Opinion - 382

introduction to Opinion 94-382, com-
menting on Opinion 92-368:

“We recognized that, in this advanced
technological age with its frequent use of
facsimile machines and electronic mail,
such inadvertent disclosures frequently
occur, and that today’s beneficiary of such
disclosures may likely become tomor-
row’s victim.”!

In 2002 and 2003, the ABA amended
its influential Model Rules of Professional
Conduct. That process produced a spe-
cific Model Rule, 4.4(b), and two accom-
panying comments, Comments 2 and 3,
on inadvertent production. The new rule
directly addresses notification: “A lawyer
who receives a document relating to the
representation of the lawyer’s client and
knows or reasonably should know that
the document was inadvertently sent shall
promptly notify the sender.”” Comment
2 leaves to procedural law whether any
other actions are necessary and leaves to
evidence law whether privilege has been
waived. Comment 3, in turn, commits
the voluntary return of inadvertently pro-
duced material to the receiving lawyer’s
discretion (subject to procedural and evi-
dentiary law). In light of these changes,
the ABA withdrew opinions 92-368 and
94-382 and replaced them with two new
opinions, Opinion 05-437 (2005) and
Opinion 06-440 (2006). The new opin-
ions essentially track Model Rule 4.4(b)
and its comments.?

When the Idaho Rules of Professional
Conduct were amended in 2004 to reflect
the changes to the ABA Model Rules, the
amendments included the new RPC 4.4(b)
and the new accompanying comments,
which are Comments 4 and 5 in Idaho’s
formulation. The new rule applies to both
Idaho state court proceedings and, un-
der U.S. District Court Local Civil Rule
83.5(a), Idaho federal court. Although
RPC 4.4(b) only addresses notification,

the duty to return or sequester pending
court resolution of privilege waiver for-
merly found in ABA Formal Ethics Opin-
ions 92-368 and 94-382 has now shifted
to the state and federal procedural rules
discussed below.

Procedural rules

The amendments adopted in 2006 to
both the Idaho and Federal Rules of Civil
Procedure address the procedural mecha-
nism for litigating possible privilege
waiver through inadvertent production.
Both sets of amendments were developed
in response to the increasingly central role
of electronically stored information in dis-
covery.® The Advisory Committee Report
for the federal amendments observed on
this point:

Ever since the Committee began its
intensive examination of discovery in
1996, a frequent complaint has been
the expense and delay that accompany
privilege review. . . The Committee’s
more recent focus on electronic dis-
covery revealed that the problems of
privilege review are often more acute
in that setting than with conventional
discovery. The volume of electroni-
cally stored information responsive to
discovery and the varying ways such
information is stored and displayed
make it more difficult to review for
privilege than paper. The production
of privileged material is a substantial
risk and the costs and delay caused by
privilege review are increasingly prob-
lematic. The proposed amendment...
addresses these problems by setting
up a procedure to assert privilege and
work-product protection claims after
production.

Although the respective state and fed-
eral rules are similar, they are not iden-
tical. Idaho’s rule, IRCP 26(b)(5)(B),
which was adopted effective July 1, 2006,
reads:
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When a party produces information
without intending to waive a claim of
privilege it may, within a reasonable
time, notify any party that received
the information of its claim of privi-
lege. After being notified, a party must
promptly return, sequester, or destroy
the specified information and any cop-
ies. The producing party must com-
ply with Rule 26(b)(5)(A) [addressing
privileged information generally] with
regard to the information and preserve
it pending a ruling by the court.

The federal rule, FRCP 26(b)(5)(B),
which was adopted effective December 1,
2006, provides:

If information produced in discov-
ery is subject to a claim of privilege or
of protection as trial-preparation mate-
rial, the party making the claim may
notify any party that received the infor-
mation of the claim and the basis for
it. After being notified, a party must
promptly return, sequester, or destroy
the specified information and any cop-
ies it has; must not use or disclose the
information until the claim is resolved;
must take reasonable steps to retrieve
the information if the party disclosed it
before being notified; and may prompt-
ly present the information to the court
under seal for a determination of the
claim. The producing party must pre-
serve the information until the claim is
resolved.*

A related amendment, FRCP 26(f)(3)
(D), also encourages parties to enter into
so-called “claw back” agreements under
which they stipulate in advance to return
inadvertently produced material.®

A recipient who does not follow the
appropriate rule may be subject to discov-
ery sanctions. Further, a case from the
U.S. District Court in Seattle, Richards
v. Jain$ illustrates a primary reason for
seeking a court ruling on privilege waiver
rather than simply using the information
involved: disqualification risk to the re-
cipient. Richards itself was not an inad-
vertent production case. The plaintiff in
Richards was a former senior executive
of a high tech company who sued his for-
mer employer over stock options when he
left the company. On his way out, Rich-
ards downloaded the entire contents of his
hard drive onto a disk and gave it to his
lawyers. The disk included 972 privileged
communications with both outside and in-
side counsel. The lawyers did not notify
the company or its counsel. Instead, the
lawyers used the communications in for-
mulating their complaint and related case
strategy without first litigating the issue of
whether privilege had been waived.
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The court also disqualified the plaintiff’s lawyers
on the theory that there was no other way to
“unring the bell” in terms of their knowledge of the
defendant’s privileged communications.

When the documents surfaced during
the plaintiff’s deposition, the defendant
moved for both the return of the documents
and for disqualification of the plaintiff’s
lawyers. The court found that the docu-
ments were privileged and that privilege
had not been waived. It then ordered the
documents returned. More significantly,
however, the court also disqualified the
plaintiff’s lawyers on the theory that there
was no other way to “unring the bell” in
terms of their knowledge of the defen-
dant’s privileged communications. In
doing so, the court relied on inadvertent
production principles, including the ABA
ethics opinions discussed above.

Evidentiary privilege

Privilege waiver based on inadvertent
production has also seen significant recent
developments.

In September 2008, Federal Rule of
Evidence 502 became law, which created
specific criteria for waiver through inad-
vertent production. FRE 502 applies to all
federal proceedings regardless of the ba-
sis for federal jurisdiction and binds state
courts if a ruling in a federal case comes
first. It applies to both the attorney-client
privilege and the work product rule. FRE
502(b) is framed in the negative and finds
that no waiver occurs if: “(1) the disclo-
sure is inadvertent; (2) the holder of the
privilege or protection took reasonable
steps to prevent disclosure; and (3) the
holder promptly took reasonable steps
to rectify the error, including (if applica-
ble) following . . . [FRCP] 26(b)(5)(B).”
Once the document involved is found to
be privileged, FRE 502 now controls the
analysis of waiver through inadvertent
production.’

Again, the principal driver for the new
federal evidence rule was the increasing
use of electronic communications and the
attendant cost of screening that material
for privilege. The Report on Senate Bill
2450, % which became FRE 502, noted in
this regard:

The increased use of email and
other electronic media in today’s busi-

ness environment have exacerbated the
problems with the current doctrine on
waiver. Electronic information is even
more voluminous and dispersed than
traditional record-keeping methods,
greatly increasing the time needed to
review and separate privileged from
non-privileged material. As the time
spent reviewing documents has in-
creased, so too has the amount of mon-
ey litigants on all sides must spend to
protect against the potential waiver of
privilege.’

Idaho does not currently have a compa-
rable amendment to either the general rule
of privilege, IRE 502, or the rule govern-
ing waiver through voluntary disclosure,
IRE 510. Similarly, the precise standards
for waiver through inadvertent production
have not been directly addressed by ap-
pellate court decision. Especially in light
of IRCP 26(b)(5)(B), however, there is
nothing to suggest that Idaho’s state courts
will take a markedly different approach to
this issue than federal court.'

Summing up

As technology evolves, parties to liti-
gation tend to face voluminous collections
of electronically stored data relevant or re-
lated to the issues of a case. This increase
in electronic case-related information has
increased the potential for the inadvertent
disclosure of privileged or confidential in-
formation not otherwise subject to discov-
ery in litigation. Collectively, the evolv-
ing ethics, procedural and evidence rules
offer a progressively more cohesive ap-
proach to inadvertent production analysis.
This is increasingly important in an era
when electronic communications and data
storage have made inadvertent production
a much more common occurrence than in
the days when paper reigned supreme.
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CrLam THAT DockeT Fee! THe $20 FeperaL CosT AWARD
You’p RATHER NoT RESEARCH
N

Bryan A. Nickels
Hall, Farley, Oberrecht &
Blanton, P.A.

Congratulations! You’ve prevailed in
your case in federal court, shared the good
news to your client, and downloaded the
Bill of Costs form from the U.S. District
Court website. You plug in cost item af-
ter cost item with ease, until you arrive at
the final item: “Docket Fees - Docket fees
pursuant to 28 U.S.C. § 1923.”

Your brow furrows. “But I already
claimed filing fees up above.” Curiosity
piqued, however, you jump on the web,
and call up the statute: § 1923. Docket
fees and costs of briefs:

(a) Attorney’s and proctor’s docket
fees in courts of |

the United States
may be taxed as
costs as follows:
$20 on trial or

final hearing
(including a de-
fault judgment

whether entered
by the court or
by the clerk) in

‘ Bryan A. Nickels

civil, criminal,
or admiralty
cases, except

that in cases of admiralty and maritime
jurisdiction where the libellant recov-
ers less than $50 the proctor’s docket
fee shall be $10; $20 in admiralty ap-
peals involving not over $1,000; $50 in
admiralty appeals involving not over
$5,000; $100 in admiralty appeals in-
volving more than $5,000; $5 on dis-
continuance of a civil action;

$5 on motion for judgment and other
proceedings on recognizances; $2.50
for each deposition admitted in evi-
dence.

(b) The docket fees of United States
attorneys and United States trustees
shall be paid to the clerk of court and
by him paid into the Treasury.

(¢) In admiralty appeals the court may
allow as costs for printing the briefs
of the successful party not more than:
$25 where the amount involved is not
over $1,000; $50 where the amount in-
volved is not over $5,000; $75 where
the amount involved is over $5,000.

You scratch your head, and are some-
what concerned by the number of refer-
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No matter how characterized, however, these can be
claimed in conjunction with the $20 “trial or
final hearing” docket fee.

ences to admiralty and maritime law. And
what is a proctor?

Weighing your options, you realize
that you’re ultimately faced with a Hob-
son’s choice: claim the cost, without re-
ally knowing what it is, at the risk of trig-
gering an objection by opposing counsel;
research what exactly a Docket Fee is,
and, for hourly clients, invariably spend
the money you’re trying to claim (and
then some); or ignore it altogether, and
not claim it.

The short answer is to simply claim
it.

What is it?

A lengthy recitation of the statute's
history and its potential application to
any multitude of litigation scenarios is
well beyond the scope of this short note.
Skipping, then, to the punch line: § 1923
docket fees are, bluntly, “nominal attor-
ney’s fees.”! Authorized as a cost item
by 28 U.S.C. § 1920(5), § 1923 docket
fees are, then, a quirky exception to the
American Rule which generally requires
litigants to bear their own attorneys’ fees.>
In fact, the Second Circuit once rejected
a Docket Fee claim on the grounds that
it constituted an attorney fee in violation
of 28 U.S.C. § 2412 (governing fee and
cost awards where the United States is a
party).> Dispute on that point, however,
seems resolved, and courts generally find
that docket fees are properly taxable pur-
suant to § 1920(5).*

When can | claim it?

The statute allows for $20 upon “trial
or final hearing (including a default judg-
ment whether entered by the court or by
the clerk)[.]” While the “trial” and “de-
fault judgment” language is self-explan-
atory, courts have had to evaluate what
constitutes a “final hearing.” The short
answer: generally any order that ends the
litigation in federal court, even if no ac-
tual “hearing” was held. For example:

* A summary judgment order constitutes a
“final hearing.”

» Aremand of an action to state court most
likely constitutes a “final hearing.”

* A consent judgment most likely consti-
tutes a “final hearing.”’

* A settlement, however, does not consti-
tute a “final hearing.”®

The lower $5 awards for the “discon-
tinuance of a civil action” and “on mo-
tion for judgment and other proceedings
on recognizances” appear to be rarely
broached, and will likely not be at issue in
most civil matters.’

Can | also claim depositions?

Yes - subsection (a) also allows for
“$2.50 for each deposition admitted in ev-
idence” — but likely only if you've given
it to the Court in some fashion during trial
or summary judgment briefing.

At least one court has treated the de-
position docket fee as an “attorney’s de-
position fee.”!® Another court, however,
has limited the attorney fee recovery at the
$20 under § 1923 — but still also award-
ed the deposition cost, in effect treating
it as a cost reimbursement.!” No matter
how characterized, however, these can be
claimed in conjunction with the $20 “trial
or final hearing” docket fee.'? Although
“admitted into evidence” would appear to
limit recovery only to those depositions
that were actually admitted in one form
or another,®* some case law suggests that
depositions only taken — but not neces-
sarily utilized formally in evidence —
can be claimed with showing that they
were ‘necessarily obtained for use in the
case.”'* However, the Ninth Circuit has
struck somewhat of a middle ground, not
requiring formal admission, but merely
some usage in the trial context.'”” Note
that deposition docket fees can also be
awarded for depositions taken by written
questions (per FRCP 31], not just those
taken orally.!'



So just claim it!

The docket fees cost provision of 28
U.S.C. § 1923 is a curious oddity, and
the cost-benefit of researching whether or
not you can recover that extra $20 or so
likely discourages many attorneys from
more confidently writing in their claim for
those amounts. However, as the Eastern
District of Virginia explained, an attor-
ney need not trouble themselves with the
“why?”:

It is not the duty of the Court to
inquire into the intent of Congress in
providing for the taxation of small
docket fees to be paid to attorneys and
proctors under § 1923. Whether it is by
way of supplementing compensation
to counsel or in the nature of a penalty
is immaterial. In the exercise of proper
discretion, it is as much a part of the
taxable costs as any other item."”

Instead, the only moment’s pause an
attorney should give this cost item is,
“how much?” In summary, the short an-
swer for most cases: $20 for winning at
trial or on summary judgment, and an
additional $2.50 for each deposition (or
excerpt thereof) formally read into the
record, used at trial for cross-examination
or to refresh, or submitted via affidavit on
summary judgment.
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WEINSTEIN v. PRUDENTIAL: PAY ONGOING CLAIMS BEFORE A FINAL SETTLEMENT?
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Introduction

On June 1, 2010, the Idaho Supreme
Court issued its opinion in Weinstein v.
Prudential Property and Casualty In-
surance Company, 149 Idaho 299, 233
P.3d 1221 (2010), an insurance bad faith
case arising out of an uninsured motorist
(“UM”) claim. The court affirmed the
judgment in favor of the plaintiffs.

During opening statement at the trial
in September
2007, plaintift’s
counsel comment-
ed that this was a
“landmark case.”
This assessment is
entirely accurate.
The underlying
insurance  issue
was whether an
insurer in handling
a UM claim must
pay the insured’s
ongoing medical
expenses on a piecemeal basis rather than
waiting to make a one-time settlement
payment to the insured at the conclusion
of the claim. The insurer’s insistence that
it had no obligation to pay ongoing medi-
cal benefits under the UM coverage was
the basis of the plaintiffs’ bad faith claim,
which resulted in a jury verdict of $6 mil-
lion in punitive damages, later reduced by
the trial court to $1,890,000. This article
will address the Idaho Supreme Court’s
reasoning in affirming the bad faith judg-
ment.

Legal background

The novel underlying issue involved
in the Weinstein case was whether an in-
surer must offer to pay, on an ongoing ba-
sis, undisputed medical bills of its insured
under a UM policy. While the court did
not rule specifically on that general is-
sue, important lessons can be learned by
examining the court’s analysis as well as
previous cases discussing the issue. The
Idaho Supreme Court first recognized the
independent tort of breach of the duty of
good faith in White v. Unigard Mutual
Insurance Company, where it stated that
“where an insurer ‘intentionally and un-
reasonably denies or delays payment’ on a
claim, and in the process harms the claim-
ant in such a way not fully compensable at
contract, the claimant can bring an action
in tort to recover for the harm done.”
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The court held that even though the insurer’s duty to
pay was not yet triggered by agreement or arbitration, the
insurer was not shielded from liability for “intentionally and

unreasonably delaying the settlement process”.

Since the White case, the court has is-
sued many decisions on the topic of in-
surance bad faith.
The court specifi-
cally addressed
the issue of an
insurer’s  failure
to pay undisputed
amounts in /nland
Group of Compa-
nies, Inc. v. Provi-
dence Washington
Insurance  Com-
pany®* In Inland
Group, the insurer
refused to pay the undisputed amount of
business loss under a commercial general
liability policy after the insured’s business
was destroyed by a fire. The insurer took
the position that the policy called for man-
datory arbitration and therefore it was not
required to pay the undisputed amount of
business loss until the arbitration was con-
cluded. The court disagreed, finding that
the duty to act in good faith exists at all
stages of the settlement process and is in-
dependent of any breach of the obligation
to pay.* The court held that even though
the insurer’s duty to pay was not yet trig-
gered by agreement or arbitration, the in-
surer was not shielded from liability for
“intentionally and unreasonably delaying
the settlement process.” The court in es-
sence found that even though the insurer
was under no contractual duty to pay the
undisputed business loss amount, it still
breached the independent duty to act in
good faith by delaying payment.

The Idaho Court of Appeals also ad-
dressed this issue in Chester v. State Farm
Insurance Co.% In Chester, the insured’s
barn was destroyed by a fire. There was a
dispute over whether the policy provided
for the payment of the replacement cost
of the barn or the cash value of the barn.
However, there was no dispute that the
policy covered the value of the personal
property destroyed by the fire, the clean
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up cost, and at least the cash value of the
barn. The court upheld the jury verdict
finding the insurer acted in bad faith in de-
laying payment of the undisputed amount
of the claim, concluding that there was ev-
idence that the insurer acted unreasonably
and intentionally in delaying payment on
the undisputed claims.’

The common theme linking Chester,
Inland Group, and Weinstein appears to be
that if any portion of an insured’s claim is
undisputed, the insurer may want to think
twice before delaying or refusing to pay
the undisputed portion of the claim. This
is true even if the insurer is under no con-
tractual obligation to pay the claim. The
Weinstein case did not necessarily break
new ground on this particular issue, but
instead reinforced the general rule es-
tablished in Chester and Inland Group.
Weinstein is important, however, because
it not only solidifies that rule, but it dem-
onstrates that the financial consequences
of failing to pay an undisputed claim can
be severe if a jury determines that the in-
surer acted in bad faith sufficient to war-
rant punitive damages.

Factual background of Weinstein
On September 30, 2002, Linda Wein-
stein was driving with her daughter, Sarah
Weinstein, in the passenger seat when a
16-year-old uninsured driver failed to yield
when pulling out of a driveway, striking an
oncoming pickup, which in turn collided
with the Weinsteins’ car. Both Sarah and
Mrs. Weinstein suffered non life-threaten-
ing injuries but were taken to the hospital
by ambulance and released later that day.
At the time of the accident, the Weinsteins
were insured by Prudential Property and
Casualty Insurance Company, which was
subsequently purchased by Liberty Mu-
tual Insurance Company (“Liberty”). The
insurance policy provided $5,000 per per-
son in medical (“MedPay”) coverage and
$250,000 per person in UM coverage.



Liberty was notified of the accident
and immediately determined that the un-
insured driver was solely at fault. Both
Mrs. Weinstein and Sarah received on-go-
ing treatment for their injuries, incurring
significant medical bills. The Weinsteins
notified Liberty Mutual in January 2003
that they were receiving threatening phone
calls regarding unpaid medical bills. In
May 2003, Mrs. Weinstein told the Lib-
erty adjuster that MRI scans showed that
Sarah had sustained a labral tear of her left
hip and she would need surgery. Begin-
ning in May 2003, the Weinsteins contin-
ued to receive regular letters and phone
calls from doctors’ offices and collection
agencies about unpaid medical bills, and
Mrs. Weinstein again notified Liberty in
September 2003 that the Weinsteins’ cred-
it was ruined. Sarah’s MedPay benefits of
$5,000 were exhausted on September 3,
2003, and Mrs. Weinstein requested Lib-
erty to pay the past-due medical bills out
of the UM coverage. Liberty responded
that it would not pay under the UM cov-
erage until the Weinsteins were ready to
settle the entire claim. Liberty stated that
it was the company’s policy not to make
ongoing, piecemeal payments, but instead
to wait until the insured was ready to set-
tle the entire claim before it made any UM
payments. The Weinsteins then retained
counsel but the demand for payment of
medical bills continued to go unanswered.
In June of 2004, Liberty offered to pay
$10,000 as an advance on a future settle-
ment if the Weinsteins agreed that the
payment did not constitute any admission
of liability on the part of the uninsured
motorist. The Weinsteins did not agree
to the terms and filed suit. Before trial,
Liberty paid the Weinsteins $60,000 for
Sarah’s injuries, $17,000 for prejudgment
interest, and $3,000 for attorney fees.

The case was ultimately tried in Ada
County, and the jury found that Liberty
had breached the contract and acted in
bad faith in handling the Weinsteins’ UM
claim. The jury awarded the Weinsteins
$210,000 in compensatory damages and
$6 million in punitive damages. The
jury also found that Sarah had sustained
$250,000 in damages due to the accident.
Liberty filed motions for a new trial, judg-
ment notwithstanding the verdict and a
remittitur. The trial court denied the post-
trial motions, but ruled it was prepared to
grant the motion for new trial on punitive
damages unless the Weinsteins would ac-
cept a reduction in punitive damages to
$1,890,000. Liberty appealed the judg-
ment and the denial of its post-trial mo-
tions, and the Weinsteins cross-appealed.

Liberty stated that it was the company’s policy not
to make ongoing, piecemeal payments, but instead to
wait until the insured was ready to settle the entire
claim before it made any UM payments.

Legal issues

In its 43-page opinion, the majority
addressed far too many issues to review
in this brief article. This article will fo-
cus on the issues of most consequence to
practitioners in the area of motor vehicle
insurance law and bad faith, including
the novel ruling that Liberty breached the
contract and acted in bad faith by failing
to make ongoing payments of medical
benefits under the UM coverage.

The first-party bad faith
standard in Idaho

The Idaho Supreme Court rejected
Liberty’s argument that the trial court
erred by failing to grant its motions for
a directed verdict, judgment notwith-
standing the verdict and new trial on
the grounds that the Weinsteins failed to
prove their claim of insurance bad faith.
In Idaho, a claim for first-party insurance
bad faith includes four elements: “‘1) the
insurer intentionally and unreasonably
denied or withheld payment; 2) the claim
was not fairly debatable; 3) the denial or
failure to pay was not the result of a good
faith mistake; and 4) the resulting harm is
not fully compensable by contract dam-
ages.””® Idaho law is unique in that it has
incorporated the fairly debatable standard
as one of the elements of a first-party bad
faith claim. In other states, whether the
claim is “fairly debatable” is simply used
as a test of whether the insurer’s conduct
in handling the particular claim is reason-
able.’

Breach of contract

The court first addressed the issue of
breach of contract, noting that “to find
that Liberty Mutual committed bad faith
in handling the UM provision, there must
also have been a duty under the contract
that was breached.”'® With respect to the
breach of contract claim, Liberty argued
that Idaho law does not require a UM car-
rier to pay a UM claim on a piecemeal
basis. On the bad faith issue, Liberty
asserted that whether such an obligation
exists presented a debatable legal issue of
first impression.

The insuring agreement stated that “we
will pay’” UM benefits, up to the limit of
liability, ““when an insured or an insured’s
car is struck by an uninsured motor vehicle
or trailer.””!! Liberty relied on contract lan-
guage stating that its ““payment is based on
the amount that an insured is legally entitled
to recover for bodily injury but could not
collect from the owner or operator of the
uninsured motor vehicle...””"? Liberty ar-
gued that because the terms “payment”
and “amount” are singular, the policy
contemplated a single payment and noth-
ing in the policy required it to make piece-
meal payments of UM benefits. The court
rejected this argument, noting that “[t]he
phrase ‘we will pay’ cannot reasonably
be construed as indicating” that Liberty
would make only one payment.”* The
court pointed out that the same “we will
pay” language was found in the MedPay
coverage and there could be no conten-
tion that only one payment is required
under MedPay coverage.'* Furthermore,
the court recognized that in the part of the
policy captioned “How We Will Settle”
there was no language stating that Liberty
would settle a claim under the UM cover-
age by making only one payment.'®

The court found that since liability for
the accident was undisputed, Liberty’s
“analysis in deciding whether to pay par-
ticular medical bills under UM coverage
would be no different from its analysis
in deciding whether to pay those bills
under MedPay coverage[.]”'® Liberty’s
decision not to pay medical bills on an
ongoing basis after its MedPay cover-
age was exhausted was based upon its
own internal policies. However, Lib-
erty “was not entitled to delay payments
based solely upon its internal policies
that were not part of the policy.”"” The
court recognized that under well-estab-
lished Idaho law, “[w]here no time is
expressed in a contract for performance,
the law implies that it shall be performed
within a reasonable time[.]”'® Therefore,
Liberty was under a contractual obligation
“to pay under the UM coverage within a
reasonable time.”" Liberty’s presentation
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of evidence that the common practice of
the insurance industry is only to make a
one-time payment of UM benefits was of
no avail because such “common practice
cannot alter or supplement the terms of
the Weinsteins’ insurance policy.”” Thus,
the court found there was substantial evi-
dence to support the jury’s finding that
Liberty breached the insurance contract
by failing to pay UM benefits within a
reasonable time.

Bad faith and the fairly
debatable standard

The court also found that there was
substantial evidence to support all of the
elements of the Weinsteins’ claim for bad
faith. The evidence supported the con-
clusion that there was intentional or un-
reasonable delay in payment because the
delay was based upon Liberty’s standard
procedures in handling UM claims, not
because of any delay by the Weinsteins’
counsel in providing Liberty with medical
records. The court emphasized that “Lib-
erty Mutual’s position was that it was not
required to make any payments under UM
coverage until the entire UM claim was
settled, even if liability and the medical
bills were undisputed.”! Liberty could
not identify a single provision in the in-
surance policy supporting its position.

The majority rejected the dissent’s
argument that a UM claim does not exist
until the claimant is ready to prove the full
extent of the damages he or she is legally
entitled to recover from the tortfeasor.
The majority noted that Liberty “did not
base its construction of the policy on how
this Court should, or other courts have,
construed those words.”” Rather, Liberty
based its entire argument on the fact that
the words “payment” and “amount” were
singular rather than plural. The majority
found that “[i]f Liberty Mutual wants its
policy to provide that it does not have to
pay anything under UM coverage until all
damages recoverable under that coverage
have been agreed upon or determined,
then it must include such a provision.”?

The court also rejected Liberty’s argu-
ment that its claim handling was “fairly
debatable” because the case raised an is-
sue of first impression. The court noted
that Liberty’s in-house counsel testified
that the policy contains no provision stat-
ing when payment for UM benefits is
due.?* Further, Liberty’s in-house coun-
sel was aware of the well-established rule
that when a contract specifies no time for
performance, performance must be made
within a reasonable time.” Liberty did
not provide any legal argument as to why
this well-settled rule should not apply to
payments under UM coverage.
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The court also found that there was
substantial evidence to support all of the
elements of the Weinsteins’ claim
for bad faith.

As further support for its conclu-
sion that substantial evidence supported
the jury’s finding that the matter was not
fairly debatable, the court cited /nland
Group,? discussed above, in which it up-
held an award of punitive damages where
an insurance company failed to pay the
undisputed portion of the insured’s claim
under a fire insurance policy. “Similarly,
Liberty Mutual’s contractual duty of good
faith required that it timely pay the undis-
puted sums owing under the Weinsteins’
insurance policy.”” Moreover, the court
rejected Liberty’s assertion that there
were debatable issues about the extent
of Sarah’s injuries. The court pointed
out that because Liberty paid about half
of Sarah’s bill for hip surgery under the
MedPay coverage, under which payment
was only due for bodily injury caused by
a car accident, the jury reasonably could
have concluded that Liberty’s “refusal to
pay the balance under UM coverage was
not based upon any good faith belief that
it was fairly debatable as to whether the
labral tear was caused by the accident.”?®
Next, the court pointed out that Liberty’s
argument that Sarah’s need for future
medical expenses was questionable “does
not make her past medical expenses fairly
debatable.”” Likewise, Liberty’s conten-
tion that the Weinsteins never submitted
a demand for Sarah’s general damages or
proof of future medical expenses, “does
not make the amount of her actual medi-
cal expenses fairly debatable.”*

Conclusion

The Weinstein decision raises signifi-
cant issues for future handling of UM and
UIM claims. On the one hand, the opinion
suggests, but does not specifically hold,
that UM/UIM carriers must pay “undis-
puted” amounts on an ongoing, piecemeal
basis. On the other hand, the opinion ap-
pears to be limited to the specific facts of
this case. If the policy had provided for a
different method of payment of benefits,
or clearly stated that Liberty’s obligation
to pay UM benefits only arose if the par-
ties agreed to the amount the insured was

legally entitled to recover from the unin-
sured motorist, the outcome of the case
would have been different. The result in
Weinstein boils down to the fact that Lib-
erty could point to no specific language in
the policy justifying its position. Rather,
Liberty tried to support its position by
relying upon its own internal procedures
and the custom and practice of the insur-
ance industry in general.

The most serious question raised by
Weinstein is what happens if there is a
genuine dispute over liability, causation
or damages, which makes it unclear what
damages the insured is legally entitled to
collect from the uninsured motorist. For
example, what happens in such a case if
the insured submits his or her ongoing
medical bills to the insurer and demands
payment? Even after Weinstein, it seems
that insurers have no obligation to make
ongoing payments of benefits if there is a
legitimate dispute as to the actual amount
owed. What caused difficulty for Liberty
in Weinstein was the fact that liability, cau-
sation and the amount of Sarah’s medical
bills were all undisputed.

In sum, while some attorneys may try
to apply Weinstein broadly to require in-
surers to make ongoing payments of so-
called “undisputed” benefits in UM and
UIM cases, the effect of the case is likely
to be more limited. Cases still must be de-
cided on a case-by-case basis, depending
upon the particular policy language and
the particular facts demonstrating that the
insured is legally entitled to recover dam-
ages from the uninsured or underinsured
motorist.
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CHiPPING AWAY AT THE “WALL oF STONE”: FoREIGN COUNTRY LAw
AND FEDErRAL RuULE oF CiviL PROCEDURE 44.1
1

Jason E. Prince
Stoel Rives LLP

The challenge of applying foreign law
in U.S. courts has long perplexed judges
and attorneys. Indeed, even legendary
U.S. Supreme Court Justice Oliver Wen-
dell Holmes, Jr. expressed frustration over
the difficulty of trying to comprehend a
foreign jurisdiction’s law. In the 1923
case of Diaz v. Gonzalez, which required
the U.S. Supreme Court to review a rul-
ing issued under Puerto Rico’s Spanish
civil law system, Justice Holmes summed
up his concerns about foreign law as fol-
lows:

When we contemplate such a sys-
tem from the outside it seems like a
wall of stone, every part even with all
the others, except so far as our own lo-
cal education may lead us to see subor-
dinations to which we are accustomed.
But to one brought up within it, varying
emphasis, tacit assumptions, unwritten
practices, a thousand influences gained
only from life, may give to the differ-
ent parts wholly new values that logic
and grammar never could have got
from the books.!

In other words, Justice Holmes be-
lieved no amount
of book study
could truly en-
able an English
common law ju-
rist like himself
to decipher the
subtle nuances of
a Spanish civil
law system. And
if Justice Holmes
viewed  foreign
law as an impen-
etrable “wall of
stone,” then it should come as no surprise
that the legal profession has generally
struggled to accommodate foreign law in
U.S. courtrooms.

Nevertheless, nearly a century’s worth
of advancements in global transportation
and communications has increased the
introduction of foreign law into the U.S.
legal system at a rate Justice Holmes like-
ly never imagined. Today’s U.S. courts
— especially those at the federal level
— face a steady stream of cases that im-
plicate foreign law in some way. For ex-
ample, a traditional conflict of laws analy-
sis in a personal injury case may point to
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Today’s U.S. courts—especially those at the
federal level—face a steady stream of cases
that implicate foreign law in some way.

the law of Kyrgyzstan;? the choice of law
provision in a bill of lading may require
the application of Singaporean law to an
attorneys’ fees petition;* or review of the
enforceability of a settlement agreement
may necessitate consideration of Venezu-
elan law.* Such scenarios present judges
and advocates with the formidable task
of identifying, interpreting, and applying
foreign law.

Federal Rule of Civil Procedure 44.1
offers the procedural framework for per-
forming this task in civil proceedings.’
Adopted in 1966, Rule 44.1 provides as
follows:

A party who intends to raise an is-
sue about a foreign country’s law must
give notice by a pleading or other writ-
ing. In determining foreign law, the
court may consider any relevant ma-
terial or source, including testimony,
whether or not submitted by a party or
admissible under the Federal Rules of
Evidence. The court’s determination
must be treated as a ruling on a ques-
tion of law.

This seemingly simple, three-sentence
rule actually raises as many questions as it
answers. What is the latest point at which
a party may introduce an issue of foreign
law? May a judge reject the unrebutted
testimony of a party’s foreign law expert?
If a judge conducts independent research
on the applicable foreign law, must the
parties have an opportunity to review and
challenge the judge’s research findings?
Over the past 45 years, the federal courts
have gradually fleshed out answers to
these types of questions.

Despite the steady rise of foreign
law in other federal courts, the District
of Idaho has apparently had few, if any,
chances to address Rule 44.1 in detail. In
fact, a recent online database search iden-
tified only two cases in which the District
of Idaho cited Rule 44.1.5 One of these
citations appeared in a footnote’ and the
other one appeared in a string citation.®

As Idaho continues to integrate itself into
the global community through interna-
tional business and tourism, however, the
question is increasingly becoming not
whether the District of Idaho will have an
opportunity to grapple with Rule 44.1, but
when the District of Idaho will have such
an opportunity. Accordingly, this article
seeks to provide Idaho’s federal practitio-
ners a basic primer on each of Rule 44.1°s
three sentences, focusing in particular on
the Advisory Committee Notes and Ninth
Circuit case law.

When should a party provide
notice of foreign law issues?

“A party who intends to raise an issue
about a foreign country’s law must give
notice by a pleading or other writing.”

According to the Advisory Commit-
tee, the first sentence of Rule 44.1 seeks
to “avoid unfair surprise” and requires
that notice of an intent to raise an issue of
foreign law “shall be ‘written’ and ‘rea-
sonable.”” The determination of what
constitutes “reasonable” written notice
depends on the facts of each case, and
such notice need not always appear in the
pleadings. Rather, “[i]n some cases the
[foreign law] issue may not become ap-
parent until the trial and notice then given
may still be reasonable.”’® When ruling
on the reasonableness of a party’s notice
of foreign law, the Advisory Committee
suggests that courts should consider such
factors as (1) “[t]he stage which the case
had reached at the time of the notice,” (2)
“the reason proffered by the party for his
failure to give earlier notice,” and (3) “the
importance to the case as a whole of the
issue of foreign law sought to be raised.”"!
Moreover, once a party provides notice of
foreign law, such notice “need not be re-
peated by any other and serves as a basis
for presentation of material on the foreign
law by all parties.”'?

Remaining true to the Advisory Com-
mittee’s guidance, the Ninth Circuit has
generally adopted a case-by-case ap-



proach to determining the reasonableness

of a party’s notice of foreign law. The

Ninth Circuit has, however, provided at
least one rule of thumb, stating: “Absent
extenuating circumstances, notice of is-
sues of foreign law that reasonably would
be expected to be part of the proceedings
should be provided in the pretrial confer-
ence and contentions about applicability of
foreign law should be incorporated in the
pretrial order.” According to the Ninth
Circuit, treating the Rule 16(d) pretrial
conference as the presumed cut-off point
for introducing foreign law serves the in-
terests of judicial economy, which “favor
early notice so that the parties may plan
and present argument on any issues per-
tinent to an application of foreign law.”"*
Although the Ninth Circuit has “left open
the possibility that there may be some
circumstances in which consideration of
foreign law may be appropriate after trial
and on appeal (but not for the first time
after oral argument), that is not the nor-
mal practice consistent with Rule 44.1°s
requirement of reasonable notice.”"?

The Ninth Circuit’s holding in DP
Aviation v. Smiths Industries Aerospace &
Defense Systems Ltd. serves as a caution-
ary tale for parties who neglect to provide
express pretrial notice of their intention to
rely on foreign law. DP Aviation (“DPA”)
sued Smiths Industries Aerospace & De-
fense Systems Ltd. (“SIADS”) for alleg-
edly breaching the parties’ exclusive sales
representation agreement by refusing to
pay DPA certain incentive fees.'® After
prevailing at trial in the Western District
of Washington, DPA submitted a proposed
judgment that calculated prejudgment in-
terest at twelve percent in accordance with
Washington law.'” In response, SIADS
urged the district court to apply English
law and submitted an affidavit from an
English barrister attesting to a lower pre-
judgment interest rate.'® DPA countered
that SIADS had failed to comply with
Rule 44.1." Although the district court
did not expressly address DPA’s Rule 44.1
argument, it calculated prejudgment inter-
est according to Washington law.?

On appeal, the Ninth Circuit affirmed
the district court’s prejudgment interest
calculation, holding that SIADS had failed
to provide reasonable notice of English
law under Rule 44.1.2' Although SIADS
contended it had provided such notice by
alluding to English law in its summary
judgment briefing, the Ninth Circuit de-
termined that SIADS had failed to “ex-
plicitly say that English law govern[ed]
prejudgment interest.””  Moreover, the
Ninth Circuit rejected SIADS’s argument
that “it should not be required to give no-

According to the Ninth Circuit, treating the
Rule 16(d) pretrial conference as the presumed
cut-off point for introducing foreign law serves
the interests of judicial economy.

tice on the foreign law governing prejudg-
ment interest unless and until its liabil-
ity was determined.”” According to the
Ninth Circuit, STADS “should reasonably
have expected that prejudgment interest
would be an issue if liability were to be
determined.”® In short, SIADS waived
its ability to rely on English law when it
allowed the pretrial conference to pass
without providing the requisite written
notice under Rule 44.1.

How should a judge determine
the applicable foreign law?

“In determining foreign law, the court
may consider any relevant material or
source, including testimony, whether or
not submitted by a party or admissible un-
der the Federal Rules of Evidence.”

Recognizing the “peculiar nature”
of foreign law, the Advisory Committee
drafted the second sentence of Rule 44.1
to “provide flexible procedures for pre-
senting and utilizing material on issues of
foreign law by which a sound result can
be achieved with fairness to the parties.”?
Rule 44.1 expressly “free[s] the judge, in
determining foreign law, from restrictions
imposed by evidence rules,” including the
Federal Rules of Evidence governing ex-
pert witness testimony.* Under this rather
laissez faire approach to determining for-
eign law, judges may consider an array of
material and sources, including:

[A]lffidavits and expert testimony
from an Australian Federal Judge,
a Peruvian Minister of Agriculture,
and a South African attorney; certi-
fied translations of Bolivian Supreme
Decrees; foreign case law; a student
note in a Philippine Law Review; in-
formation obtained by a law clerk in a
telephone conversation with the Hong
Kong Trade Office and presented ex
parte to the court; and the court’s “own
independent research and analysis” of
a Yugoslavian law.?’

Although a district court may rely
entirely on the parties’ materials and
testimony, it may also reject the parties’

submissions and “engage in its own re-
search and consider any relevant material
thus found.””® In permitting judges to do
their own homework on foreign law, the
Advisory Committee recognized that “[t]
he court may have at its disposal better
foreign law materials than counsel have
presented, or may wish to reexamine and
amplify material that has been presented
by counsel in partisan fashion or in insuf-
ficient detail.”” Furthermore, “[t]here is
no requirement that the court give for-
mal notice to the parties of its intention
to engage in its own research on an issue
of foreign law which has been raised by
them, or of its intention to raise and de-
termine independently an issue not raised
by them.”*°

Despite the Advisory Committee’s ef-
forts to provide district courts virtually
unfettered flexibility when determining
foreign law under Rule 44.1, the Ninth
Circuit has placed certain parameters on
that flexibility. In Universe Sales Co. v.
Silver Castle, Ltd., Universe Sales Co.
(“Universe”) sued Offshore Sportswear,
Inc. (“Sportswear”) in California state
court, seeking restitution for royalties it
paid to license trademarks from Sports-
wear.?! Universe asserted Sportswear did
not own the trademarks, and, therefore,
was not entitled to any royalties.’> After
removing the case to the Central District
of California, Sportswear filed counter-
claims seeking unpaid royalties on the
trademarks.*

Universe asserted in its summary
judgment briefing that, under Japanese
trademark law, Sportswear did not own
the trademarks at issue.*® In response,
Sportswear filed a cross-motion for sum-
mary judgment, contending Japanese
contract law governed the parties’ roy-
alty dispute, and, under that body of law,
Sportswear owned the trademarks and
deserved the royalties.>* To support its ar-
gument, Sportswear submitted the decla-
ration of a Japanese attorney who special-
ized in Japanese trademark and contract
law.3® This Japanese attorney asserted
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that Sportswear owned the trademarks

under Japanese contract law.*” Although

Universe did not rebut the testimony of
Sportswear’s Japanese law expert, the dis-
trict court analyzed the royalty issue un-
der Japanese trademark law and granted
summary judgment to Universe.*

The Ninth Circuit reversed the district
court’s grant of summary judgment to
Universe and granted Sportswear’s cross-
motion for summary judgment, holding
that the district court had erred by fail-
ing to consider properly the declaration
of Sportswear’s Japanese law expert.’’
As an initial matter, the Ninth Circuit
acknowledged that district courts “may
ascertain foreign law through numerous
means” under Rule 44.1.4 However, the
Ninth Circuit emphasized that “expert
testimony accompanied by extracts from
foreign legal materials has been and will
likely continue to be the basic mode of
proving foreign law.”!

After analyzing the testimony of
Sportswear’s Japanese law expert, the
Ninth Circuit noted that Universe had
passed up numerous opportunities to re-
but this testimony, and the district court
had apparently performed no independent
research on Japanese law.*> The Ninth
Circuit then asserted the district court
should have (1) considered Sportswear’s
Japanese law expert’s testimony about
Japanese contract law, and (2) performed
its own research or instructed Universe to
submit rebuttal evidence.”* Because the
district court had failed to take these steps,
the Ninth Circuit accepted the uncontro-
verted testimony of Sportswear’s Japa-
nese law expert and granted Sportswear’s
cross-motion for summary judgment.* In
the wake of Universe Sales, therefore, a
district court may not reject a foreign law
expert’s unrebutted testimony without at
least conducting its own research and ar-
ticulating how that research counsels in
favor of disregarding the foreign law ex-
pert.

What is the standard of review
for rulings based on foreign law?

“The court’s determination must be
treated as a ruling on a question of law.”

Prior to the enactment of Rule 44.1,
U.S. federal courts followed the English
approach of requiring parties to plead and
prove foreign law like any other fact.®
Thus, the jury, rather than the judge, de-
termined foreign law, and the appellate
courts reviewed these foreign law findings
for clear error.*

The Advisory Committee abandoned
this centuries’ old fact-based approach in
the third sentence of Rule 44.1, declaring
that a “determination of an issue of for-
eign law is to be treated as a ruling on a
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The Advisory Committee abandoned this
centuries’ old fact-based approach in the third
sentence of Rule 44.1, declaring that a “determination
of an issue of foreign law is to be treated as a
ruling on a question of ‘law,’ not ‘fact.”

question of ‘law,’ not ‘fact.””*” In the Ad-
visory Committee’s estimation, “the jury
is not the appropriate body to determine
issues of foreign law” and appellate re-
view should not be “narrowly confined by
the ‘clearly erroneous’ standard of Rule
52(a).”®

Accordingly, the Ninth Circuit applies
a de novo standard of review to a district
court’s determination of foreign law.®
Under de novo review, the Ninth Circuit
may take such steps as conducting its own
research on the applicable foreign law,*
ordering the parties to submit additional
briefing on foreign law issues,”! and de-
termining foreign law “on its own analy-
sis.”*?

Rule 44.1 practice pointers

The Advisory Committee Notes and
Ninth Circuit case law reviewed above—
especially DP Aviation and Universe
Sales—give rise to at least three Rule
44.1 guidelines for attorneys who practice
in the District of Idaho and elsewhere in
the Ninth Circuit:

1. Determine from the outset whether your
client’s case implicates foreign law, keep-
ing in mind that such post-trial issues as
prejudgment interest and attorneys’ fees
may bring foreign law into play. Presum-
ably, the defendant in DP Aviation did not
realize English law afforded a lower pre-
judgment interest rate than Washington
law until after the plaintiff prevailed at
trial. But at that point the defendant was
too late. By spotting potential foreign law
issues, identifying the applicable foreign
law, and developing a strategy for ad-
dressing this foreign law before filing any
pleadings, parties can avoid suffering the
same fate as the DP Aviation defendant.
Moreover, as the defendant in DP Avia-
tion learned the hard way, parties should
focus not only on the application of for-
eign law to claims and defenses, but also
on post-trial issues like prejudgment inter-
est calculations and the availability of at-
torneys’ fees.

2. Provide written notice of your clients
intent to raise an issue of foreign law at
the first available opportunity and no
later than the Rule 16(d) pretrial confer-
ence. As the Ninth Circuit stressed in DP
Aviation, parties should almost always
raise issues of foreign law before the Rule
16(d) pretrial conference. Ideally, the par-
ties will satisfy their respective Rule 44.1
obligations even earlier than that—e.g., in
the pleadings, during the Rule 26(f) dis-
covery planning conference, or during the
Rule 16(b) initial scheduling conference.
The sooner the parties raise foreign law
issues, the sooner they will be able to de-
velop their discovery and trial strategies
with foreign law in mind, resulting in more
efficient and cost-effective litigation.

3. Identify and submit the sources and ma-
terials that will best enable you to help the
Jjudge understand and apply the foreign
law. In Universe Sales, the Ninth Circuit
(a) chastised the plaintiff for declining
to rebut the testimony of the defendant’s
Japanese law expert, and (b) criticized the
district court for failing to conduct its own
research on the applicable Japanese law.
Thus, under Rule 44.1, the parties and the
district court share responsibility for de-
termining foreign law. That said, the par-
ties should seek to take the laboring oar in
this endeavor, providing the district court
with the sources and materials it needs
to reach a sound decision. Furthermore,
the parties should keep in mind that the
Federal Rules of Evidence do not apply to
foreign law determinations, meaning that
otherwise off-limits sources and materials
are fair game and could prove decisive to
the court’s determination of foreign law.

When foreign law inevitably finds its
way into the District of Idaho, the three
sentences of Rule 44.1 will be waiting. At
that point, the court and the parties’ attor-
neys will have the opportunity to tackle
the challenge Justice Holmes identified in
Diaz. Although this article certainly does



not eliminate the concerns Justice Hol-
mes raised about applying foreign law in
U.S. courts, it hopefully provides Idaho’s
federal practitioners a starting point for
chipping away at the “wall of stone.”
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UsiNng THE MANDATORY RULE 26 (F) Discovery CoNFERENCE TO MANAGE ESI
PAys DivipeNps THROUGHOUT LITIGATION
|

Scott E. Randolph
A. Dean Bennett
Holland & Hart LLP

Arguably the biggest headache for
litigators is the cumbersome and complex
discovery process, particularly given that
almost every lawsuit involves electroni-
cally stored information (“ESI”). To suc-
cessfully manage discovery in the world
of ESI, attorneys must effectively utilize
the discovery conference required by Rule
26(f) of the Federal Rules of Civil Proce-
dure. Under Rule 26(f), unless the court
orders otherwise,
the parties must
meet “as soon as
practicable”  to
discuss many is-
sues relating to
the discovery and
pretrial process.!
The Rule specifi-
cally requires the
parties to address
the proper timing
and scope of dis-
covery in light of
the type and complexity of the dispute, to
address document preservation issues, and
to attempt to reach an agreement on meth-
ods for harvesting and producing ESI.

Unfortunately, many attorneys fail to
effectively utilize the Rule 26(f) confer-
ence and some fail to adhere to the Rule
at all. Often, this is because counsel do
not know the questions to ask or the issues
that need to be addressed at a Rule 26(f)
conference. This article provides a check-
list of topics to cover during a Rule 26(f)
conference, defines terms commonly used
in the world of ESI, and makes practical
suggestions to simplify the process of pro-
ducing ESI.

Preparing for a Rule 26(f)
conference

Many attorneys fail to adequately pre-
pare for a Rule 26(f) conference. Failure
to adequately prepare undermines any
chance for having a successful confer-
ence. Thus, it is essential for counsel to
spend time before the Rule 26(f) confer-
ence working through the issues that will
be covered at the conference. Attorneys
should consider working with their firm’s
information technology (“IT”) profession-
al and often a paralegal to understand what
software product their firm or vendors use
to review and produce ESI. Next, counsel

b
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Counsel should actively question his clients
about all potential sources of data to ensure
that relevant ESI has been preserved
for the litigation.

should work with his client (and his cli-
‘ ent’s IT personnel,
if appropriate) to
determine the po-
tential sources of
ESI. For exam-
ple, if the client
is a corporate en-
tity, counsel needs
to understand
whether there is a
server that houses
all data for the cli-
ent that may be
relevant to the litigation or whether that
information also exists on individual com-
puters or other sources. And if the client
is an individual, counsel needs to under-
stand what technology his client is using
and where she stores electronic informa-
tion. Most often, data is spread over many
sources, including servers, local comput-
ers, personal devices such as BlackBerrys
or iPads, and back-up devices. Counsel
should actively question his clients about
all potential sources of data to ensure that
relevant ESI has been preserved for the
litigation. This process will allow counsel
to learn how many people may have ESI
that is relevant to the lawsuit as well as es-
timate the cost of gathering the data. This
information will prove invaluable during
the Rule 26(f) conference because it will
allow counsel to speak intelligently about
the sources of data and the potential costs
of production.

‘ A. Dean Bennett

Rule 26(f) conference checklist

At the conference, counsel should
work to address each of the following is-
sues regarding production of ESI. Cov-
erage of these issues will go a long way
to a more organized, efficient, and cost-
effective discovery process.” Ignoring
these issues will likely result in long-term
inefficiencies, because counsel and client

often end up doubling back on previous
discovery efforts to complete tasks that
could have been accomplished with an ef-
fective Rule 26(f) conference.

Define the scope of ESI
relevant to the lawsuit

Before counsel can manage ESI, the
parties must have a candid conversation
about the relevant scope of ESI. Coun-
sel should discuss and agree on the basic
parameters of ESI, including who are the
key persons or “custodians” of the rele-
vant information and the location of ESI
maintained by the custodian within the
organization.> In most cases, the serv-
ers, computers, PDA’s, and other storage
devices used by the custodians represent
the scope of ESI for a particular case. If
counsel take this process seriously during
the Rule 26(f) conference, the parties can
save significant resources as the litigation
develops. Early resolution of the scope of
potential ESI allows the parties to “elimi-
nate duplicative discovery and help ensure
that the searches remain narrowly focused
on the core issues present in this case.”

Identify each parties’ document
retention policies and ensure
that they are enforced

It is essential for counsel to identify
their clients’ document and information
retention policies, to follow up with their
clients to make sure that those policies
are being enforced, and to disclose that
information to the other side. It is also
important to request the same information
from opposing counsel to ensure that the
opposing party has a document retention
policy in place. Moreover, at the Rule
26(f) conference it is equally important
to inquire of opposing counsel how he or
she is going to follow up with his or her
client to confirm that preservation policies
are satisfied. This is essential because ESI
can be easily destroyed. Once destroyed,



it can be extremely expensive to recover.
And in some cases, data may be perma-
nently deleted and lost forever.

Send compliant litigation hold
letters and confirm that opposing
counsel has done the same

Destruction of ESI, inadvertent or in-
tentional, can have serious consequences
for client and counsel, including sanctions
and spoliation instructions at trial.’ If a
party destroys documents relevant to the
lawsuit, even inadvertently, courts can
sanction a party with a spoliation instruc-
tion. A spoliation instruction allows the
jury to infer that the evidence lost or de-
stroyed would have been adverse to the
producing party.® Parties also could face
monetary or other sanctions, including the
striking of pleadings.’

The Rule 26(f) conference presents
the opportunity to communicate to op-
posing counsel the steps that have been
taken to preserve existing information
that is potentially relevant to the lawsuit.?
Counsel should also ask candid questions
of opposing counsel about the same issue
including whether they have a litigation
hold letter in place, to whom it was ad-
dressed, and what safeguards are in place
to ensure compliance with the require-
ments of the letter. There is a significant
amount of literature available regarding
the proper scope of a litigation hold, who
the litigation hold should go to, instruc-
tions to be contained in a litigation hold,
and ways to monitor compliance with the
litigation hold.® Having a meaningful
conversation about these issues during
the Rule 26(f) conference should elimi-
nate questions later in the litigation about
whether a party reasonably should have
preserved particular evidence after litiga-
tion was filed or anticipated to be filed.

Identify preferred search
methodologies

After ESI is collected, there can be
hundreds of gigabytes or even terabytes
of information that is potentially related
to the lawsuit and thus is subject to dis-
covery.”” The only way to find informa-
tion that is relevant to the issues raised by
the pleadings is to cull or narrow the in-
formation down to a workable data set for
review. The Rule 26(f) conference pro-
vides an excellent opportunity for counsel
to discuss and agree on initial keywords
and date ranges that can be used to iden-
tity relevant material and reduce the col-
lected information. The parties should
also consider whether more sophisticated
search methods might be appropriate.
For example, the parties can agree to the
use of Boolean searches, which can be

The analogy to “Sure, come over to my
office and look through the conference
room full of unorganized files”
has been rejected.

significantly more effective than simple
keywords in culling information down to
a workable set.!" Similar to a search on
Westlaw or Lexis, the parties can search
for two words in the same sentence, words
in the same paragraph, or multiple words
in the same document.

No matter the preferred method, coun-
sel should reach a firm agreement on this
subject. This avoids the situation where
one side later objects that his opponent
failed to deploy reasonable methods to
locate all responsive documents within
the larger dataset of ESI. If counsel can-
not agree on search methodologies, they
should raise the issues with the court dur-
ing the Rule 16 scheduling conference.
This minimizes any potential risk that a
party may later be forced to expand the
scope of the search terms and expend
hours and valuable resources on a process
that could have been avoided by resolving
the issue at the outset of the litigation.

Identify the form of production

By failing to proactively request pro-
duction of ESI in a specific form during
the Rule 26(f) conference, a party dimin-
ishes its chances of later obtaining that
information in its preferred format.> The
Federal Rules allow the requesting party to
identify how the other side shall produce
ESL." Tt is counsel’s obligation to iden-
tify upfront that ESI should be produced
in a particular format, including that the
information be produced in a specific file
type that may be loaded into counsel’s da-
tabase software.!* It is also beneficial to
ask opposing counsel about her preferred
format for production. This will lessen
the chance of a discovery battle or the
prospects of being forced to produce ESI
in more than one format—a costly and un-
necessary proposition.

Producing documents that are not user
friendly to opposing counsel is not looked
upon favorably by the rules committee
or by the courts. The analogy to “Sure,
come over to my office and look through
the conference room full of unorganized
files” has been rejected.'® Playing roulette

with the other side over these issues is not
in the best interest of either party.

Acknowledge the need for
and agree to rolling productions

It is not realistic to think that a party
can collect information from 10 to 20
custodians, review it for responsiveness,
review it for privilege, and produce it in a
useable format in the short period allowed
by the rules governing initial disclosures
and discovery in general.'® It is also not
realistic to think that a party receiving doc-
uments will have the resources to review
all of the ESI immediately. A workable
solution to these practical difficulties is to
agree to rolling productions of ESI so that
the producing party can harvest, cull, re-
view, and produce responsive documents
concurrently with the other side’s review.
Rolling productions should be discussed
at the Rule 26(f) conference because it can
help to efficiently move litigation to reso-
lution in a more timely manner. Again, if
opposing counsel will not agree to rolling
productions, there is no good reason not to
raise this with the court during the Rule 16
conference. If good cause exists, counsel
should seek to have the rolling production
schedule included in the discovery order
entered by the court.

Discuss whether it makes
sense to image dynamic devices
Dynamic devices are electronic de-
vices that remain in service during the
pendency of litigation. It is costly to take
computers, PDAs, or other storage devices
out of service for the duration of a lawsuit.
Clients routinely need to use these devices
while the litigation is underway. The Fed-
eral Rules contemplate the continued use
of these dynamic devices.!” To enjoy pro-
tection under the Rules, counsel need to
take reasonable steps to maintain relevant
ESI. Beyond litigation hold instructions
to a client, counsel can and should be pro-
active to ensure that relevant information
from these devices is preserved in a format
that can later be produced if necessary. A
preferred way to resolve this dispute is to
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“image” the dynamic devices that likely
contain relevant information. Imaging is
a relatively low-cost process that allows
the data to be preserved while the original
device can return to service.

The Rule 26(f) conference is a proper
forum to discuss whether imaging of dy-
namic devices is appropriate. If counsel
are unable to agree, counsel can raise the
issue with the court at a scheduling confer-
ence and the court can decide whether it is
necessary to image certain devices and,
if so, which party should bear the costs.
Whether resolved by agreement of coun-
sel or by the court, imaging dynamic de-
vices provides counsel with comfort that
they have properly preserved responsive
information for later use in discovery.

Stipulate to a Rule 502 non-waiver
and file it with the court

A relatively new rule that is beginning
to gain visibility among litigators is Fed-
eral Rule of Evidence 502. Under Rule
502, “[a] Federal court may order that
the privilege or protection is not waived
by disclosure connected with the litiga-
tion pending before the court—in which
event the disclosure is also not waived in
any other Federal or State proceeding.”®
The Rule became effective September 19,
2008.

An order entered under Rule 502 has
the effect of protecting parties against in-
advertent disclosure of privileged or work-
product material and the subject matter
waiver that can accompany disclosure of
privileged or otherwise protected infor-
mation. Without such protection, inad-
vertent disclosure of a single privileged or
work-product protected document can po-
tentially waive a privilege otherwise pro-
vided for by the rules.” Moreover, Rule
502 “allows parties in an action in which
an order is entered to limit their costs of
pre-production privilege review.”?

“[E]lectronic discovery may encom-
pass ‘millions of documents’ and to insist
upon ‘record-by record pre-production
privilege review, on pain of subject matter
waiver, would impose upon parties costs
of production that bear no proportionality
to what is at stake in the litigation.””?!

Rule 502 provides counsel and client
with protection in all cases, not just in cas-
es involving millions of documents. But
the protection only extends to the parties
who are proactive and actually enter into
a Rule 502 stipulation that is subsequently
reduced to an order. Otherwise, the stipu-
lation is binding only on the parties to the
agreement and may not have controlling
effect in other forums.??> Counsel should
strongly consider raising Rule 502 in their
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next discovery conference and incorporat-
ing it in their next discovery plan.

Stipulate to a protective order

Discovery regularly requires the
disclosure of documents that contain
either confidential personal information
or confidential business information such
as proprietary or trade secret documents.
Almost every case involves documents
that clients do not want in the general
public domain and that are protectable
from disclosure to third parties through
stipulation. Rule 26(f) requires the parties
to address this issue
in the discovery
conference.”

Counsel should
discuss theneed fora
protective order and
use the Rule 26(f) °
conference forum to ¢
reach an agreement
that can control .
the conduct of the .
parties throughout
the remainder of the
litigation.  Again,
counsel who are
unable to reach an
agreement  should
consider raising
the dispute with
the court during the Rule 16 scheduling
conference so that the court can order
relief as appropriate.

Consider sharing a vendor
and cost sharing

Litigation is adversarial by nature and,
as a matter of fact, parties to a lawsuit have
opposing or competing interests. That
does not mean, however, that the parties
should not address sharing management,
and possibly even the cost, of producing
ESI in the course of litigation. Sharing
a vendor, or agreeing upfront to alloca-
tion of costs, is beneficial to both sides.
When the parties share costs, both sides
are more likely to make only reasonable

Rule 26(f) ESI Check List

»  Define the Scope of ESI
Document Retention Policies
Litigation Hold Letters

Identify Search Methodologies
Format of Production

Rolling Productions

Image Dynamic Devices

*  Rule 502 Agreement

*  Protective Order

» Cost Sharing

ESI discovery requests, taking away some
of the gamesmanship all too often used in
the discovery process. Moreover, sharing
the costs to employ a single vendor allows
for uniform productions of documents
and may provide for a central repository
of ESI for all parties which saves time, re-
sources, and makes for a more organized
process from start to finish.

Conclusion

Effective use of the Rule 26(f) discov-
ery conference requires preparation by
counsel. This preparation pays dividends
in the form of ef-
ficiencies through-
out the discovery
process. If counsel
properly utilizes the
Rule 26(f) confer-
ence, he will be in
a position to nego-
tiate with opposing
counsel over the
scope of discov-
ery and whether
any modifications
are required to the
presumptive  limi-
tations provided by
the Federal Rules
of Civil Procedure.
This preparation also minimizes the risk
of inadvertent destruction of discover-
able information. Additionally, counsel
can protect himself and his clients against
waiver of the attorney-client privilege by
implementing an effective non-waiver
agreement under Rule 502 of the Federal
Rules of Evidence. Finally, counsel can
protect against the disclosure of sensitive
information by negotiating a protective
order. The alternative is not attractive.
Even in the best case, unprepared coun-
sel can expect to experience an inefficient
and duplicative discovery process that
could have been avoided with preparation
prior to the Rule 26(f) conference. And



without preparation, counsel lose out on
the chance to implement desirable pro-
tections that the rules allow.
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TAYLOR v. McNicHoLs: EXPANDING THE LITIGATION PRIVILEGE

Lance J. Schuster
Beard St. Clair Gaffney PA

The Idaho Supreme Court has recently
expanded the litigation privilege which
protects attorneys from being sued by
current or former adversaries of their cli-
ents. The Court has ruled that the litiga-
tion privilege protects not only statements
which occur during the course of litiga-
tion, but conduct as well.

The litigation privilege is a common
law doctrine that states that judges, attor-
neys, parties and witnesses are immune
from civil suits for defamation occurring
in the course of judicial proceedings.! The
privilege has deep roots in the common
law which date back to medieval Eng-
land.> As adopted by American courts,
the litigation privilege has usually applied
where communications were pertinent
and material to the case.’

Typically, the litigation privilege has
been used by at-
torneys to shield
themselves from
defamation suits
arising from
comments, ques-
tions, or state-
ments made in
the course of judi-
cial proceedings.

However, more
recently,  courts Lance J. Schuster
have  expanded

the privilege to in-

clude causes of action other than defama-
tion, including negligence, breach of con-
fidentiality, abuse of process, intentional
infliction of emotional distress, negligent
infliction of emotional distress, invasion
of privacy, civil conspiracy, interference
with contractual or advantageous business
relations and even fraud.*

Taylor v. McNichols

In the recent decision of Taylor v.
McNichols,” the Idaho Supreme Court
reviewed the litigation privilege and ex-
panded the scope of its protection to in-
clude actions beyond defamation and li-
bel. In Taylor, the plaintiff, Reed Taylor,
sued two corporations which he had been
managing. He also sued his fellow board
members of those corporations. Taylor
claimed that he was a creditor of the cor-
porations and that the corporations owed
him $6 million.®

After nearly two years of litigation,
Taylor filed a second lawsuit against the
attorneys representing the defendants
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The litigation privilege is a common law doctrine
that states that judges, attorneys, parties and witnesses
are immune from civil suits for defamation occurring
in the course of judicial proceedings.

from his first suit. Taylor sued both the
attorneys and their respective law firms
claiming that the defendant attorneys: (1)
aided and abetted in the commission of
tortious acts in the underlying case; (2)
converted and misappropriated assets of
the defendant corporations; (3) violated
the Idaho consumer protection act; and (4)
committed professional negligence and or
breach of fiduciary duties.”

The District Court subsequently
granted the defendant attorneys’ motion
to dismiss. Taylor appealed to the Idaho
Supreme Court, which affirmed the dis-
missal of all claims against the attorney
respondents.

The Idaho litigation privilege

In a unanimous decision® the Idaho
Supreme Court first reviewed the litiga-
tion privilege across various jurisdictions.
The Court quoted with approval from the
Texas Court of Appeals which held that
“an attorney’s conduct, even if frivolous
or without merit, is not independently ac-
tionable if the conduct is part of the dis-
charge of the lawyer’s duties in represent-
ing his or her client.” The Court further
quoted from the Supreme Court of West
Virginia which considered the policy con-
siderations behind the litigation privilege
including:

(1) promoting the candid, objective
and undistorted disclosure of evidence;
(2) placing the burden of testing the
evidence upon the litigants during
trial; (3) avoiding the chilling effect
resulting from the threat of subsequent
litigation; (4) reinforcing the finality of
judgments; (5) limiting collateral at-
tacks upon judgments; (6) promoting
zealous advocacy; (7) discouraging
abusive litigation practices; and (8) en-
couraging settlement. !

The Court went on to note that several
jurisdictions have found no difference
between communications and conduct.
The Idaho Supreme Court therefore held

that the litigation privilege should extend
“to protect attorneys against civil actions
which arise as a result of their conduct or
communications in the representation of a
client, related to a judicial proceeding.”"!

Exceptions to the privilege

The Idaho Supreme Court noted that
there are exceptions to the rule. An attor-
ney is not immune from all suits brought
by opponents of their clients in a current
or former lawsuit.”> The Idaho Supreme
Court noted that the litigation privilege
would not apply in instances where the
claimant alleges malicious prosecution,
fraud, or tortious interference with a third-
party’s interests “out of a personal desire
to harm.”"?

The Court noted that the litigation
privilege applies so long as the attorney
is acting within the scope of his employ-
ment, and not solely for his personal inter-
ests.'* To surmount the privilege a plain-
tiff would need to plead facts “sufficient
to show that the attorney has engaged in
independent acts, that is to say acts out-
side the scope of his representation of his
client’s interests, or has acted solely for
his own interests and not his client’s.”!?
Timing

In Taylor, the Idaho Supreme Court
also addressed the timing issue in regard
to a lawsuit against opposing counsel. The
Taylor Court noted that the suit against the
respondent attorneys had been initiated
even before the underlying action had been
resolved or decided.'® The Court looked
at timelines for filing actions related to
legal malpractice and malicious prosecu-
tion and noted that neither can be brought
until the underlying case is concluded and
damages are incurred.!” The Taylor Court
found that in addition to being barred by
the litigation privilege, the claims made
against the defendant attorneys were not
ripe for litigation as the underlying case
had not been finished prior to the filing
of the claims against the attorneys.'® The



Idaho Supreme Court therefore held that a
cause of action against a party opponent’s
attorney may not be brought prior to the
conclusion of the underlying litigation."

Expanded privilege and
professional conduct

The Taylor decision buttresses the
ethical responsibilities of an Idaho law-
yer. A lawyer is required to zealously ad-
vocate on behalf of his client.* A lawyer
should not be worried about being sued
for the motions she files, the allegations
she makes, or the questions she asks in a
deposition or at trial.

A lawyer should also not have to sec-
ond guess the actions he takes on behalf
of a client wondering whether he will be
sued in tort by the adverse party. A lawyer
who assists a client to break a contract, to
dissolve a legal relationship, or avoid a
contractual relationship, should not be li-
able where the actions are not wrongful
and advance the client’s objectives.?! The
Taylor decision secures a lawyer’s profes-
sional responsibility to “take whatever
lawful and ethical measures are required
to vindicate a client’s cause or endeav-
or.”%

The expanded litigation privilege pro-
tects lawyers and ensures that they can
carry out their ethical responsibilities on
behalf of their clients without fear of re-
taliatory lawsuits.
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Arbitration
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Facilitation

-Education Seminars

-Small Lawsuit Resolution Act
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Fax: 208.342.3829
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COURT INFORMATION

OFFICIAL NOTICE Idaho Supreme Court
SUPREME COURT OF IDAHO

Oral Argument for February 2011

D C.h‘f’?l‘;?t‘ce Monday, February 7, 2011 — BOISE
am?] t 1smani 8:50 a.m. Lloyd Lumber Company v. Sales.................. #36782-2009
ustices 10:00 a.m. Frank J. Fazzio, Jr. v. Edward J. Mason......#36068-2009
Roger S. Burdick ; . . L
Jim Jones 11:10 a.m. Hawkins v. Bonneville County Commissioners
Warren E. Jones || e, #36742-2009
Joel D. Horton Wednesday, February 9, 2011 — BOISE
3 8:50 a.m. Knipe Land Company v. Robertson............... #37002-2009
LA LN A I G Da L LI R/ 10:00 a.m. Peter Hoover v. Ellen B. Hunter, M.D. ...... #36912-2009
Boise..................... January 10, 12, 14, 18 and 19 11:10 a.m. Charles E. Bratton v. John R. Scott.............. #36275-2009
BO}se ...................... February 7,.9, 11, 14 and 15 Friday. February 11. 2011 — BOISE
Boise.....coiiiiiiiiiiiiiiian. April 4, 5, 6, and 13 Lrcdy, reoruary 11, S0 — Dok
5 . 8:50 a.m. The Vanderford Company v. Paul Knudson...#37061-2009
Coeurd’Alene.........cociviiiiiiiinnnnnnns April 7 .
LeWiStOm. « . v v oo oo oo e April 8 10:00 a.m. Jason Miller v. ISP..........ccccoceeiiiiiiiiininines #37032-2009
Boise (Eastern Idaho) . . . ........... May 2, 4, 6,9 and 11 11:10 a.m. Jon Wakelum v. Thomas A. Hagood............ #36940-2009
Boise (Twin Falls) . ............... June 1, 3, 6, 8 and 10 Monday, February 14, 2011 — BOISE
By Order of the Court 313058 (fl.m. Stsitet V. C;)Irblés (P£t1t1on for Review)............ ##:;g?‘;ggggg
Stephen W. Kenyon, Clerk :00 a.m. State v. Hardwick.........cccovveveinnieueccnncnencns -

11:10 a.m. Stephen v. Sallaz & Gatewood..................... #36322-2009
NOTE: The above is the official notice of the 2011 Spring
Terms of the Supreme Court of the State of Idaho, and should Tuesday, February 15, 2011 - BOISE.

be preserved. A formal notice of the setting of oral argument 10:00 a.m. State v. FIOWErS........cc.covveeveeriiceerecieeeenee. #36036-2009

. g . 11:10 a.m. Perception Construction Management v. Bell
in each case will be sent to counsel prior to each term. | e #36955-200

OFFICIAL NOTICE Idaho Court of Appeals
SOOI AR HEALS CIF TTDATEE Oral Argument for February 2011
D C.l:;ii;lgdgé Tuesday. February 8, 2011 — BOISE
R cige;a on 10:30 a.m. Veenstra v. State #35310-2008/36838-2009
Karen L. Lansing 1:30 p.m. Wright v. State.........ccccccoeviiineinenncneenene. #37331-2010
Sergio A. Gutierrez Thursday, February 10, 2011 — BOISE
John M. Melanson 9:00 a.m. State V. JOYNer.......ccovereverirerirerericcnes #36215/36766-2009
2nd AMENDED Regular Spring Terms for 2011 10:30 a.m. State V. SUtton............ccceeveeineininciieenne #36819-2009
Boise........... ... ... ... January 11, 13 and 20 Thursday, February 17, 2011 — BOISE
Boise..... .............. February 8, 10, 17, 22 and 28 9:00 a.m. Moffett v. Moffett..........cccooevenerninninene #37383-2010
Boise......................... March 8, 10, 15 and 17 10:30 a.m. Vasquez v. State........cooeeerveeerenieeneenennnes #36687-2009
Boise......................... April 12, 14, 19 and 21 1:30 p.m. Antim v. Fred Meyer Stores............c.cccccceue. #37456-2010
gqse ......................... May %2, ié, éz ang ég Tuesday. February 22. 2011 — BOISE
OISC v S 12 1e, 2l el 9:00 2.1, State V. NOTOM......rrcvverrrrreerrrssernrssernrsneen #37241-2009
By Order of the Court 10:30 a.m. Hayes V. State.........ccoceveueveeueieemncienneienenenaes #36637-2009
Stephen W. Kenyon, Clerk 1:30 p.m. State V. PEpCOm..........ccocvovevevrrrerennnen. #37314/37315-2010
NOTE: The above is the official notice of the 2011 Spring Monday. February 28, 2011 — BOISE
Terms of the Court of Appeals of the State of Idaho, and 10:30 a.m. Dept. of Health & Welfare v. Doe (EXPEDITED) ..........
should be preserved. A formal notice of the setting of oral | | «oeieii #38173-2010
argument in each case will be sent to counsel prior to each
term.

2011 License Fees Deadline

If you still haven’t paid your 2011 license fees, you must add a late fee payment — Active/House Counsel: $50 or Affili-
ate/Emeritus: $25 — to your payment when you send it to the Bar. It must be physically received in our office by March
1, 2011. On March 2, 2011, the names of all attorneys who have not paid their licensing fees will be submitted to the
Idaho Supreme Court for license cancellation. If you have questions please call the Membership Department (208)
334-4500 or astrause@isb.idaho.gov.
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS
EVIDENCE
1. Did the court err in ruling that Harris
failed to prove damages?
Harris, Inc. v. Foxhollow Construction
S.Ct. No. 36601
Supreme Court

FAMILY LAW
1. Whether the magistrate erred in deny-
ing Hernandez’s motion to dismiss and in
finding I.C. § 32-717(3) is the only law to
consider when determining the custody of
children between a parent and grandpar-

ent.

Hernandez v. Ausburn
S.Ct. Nos. 37779/37780
Supreme Court

LICENSE SUSPENSION
1. Whether the findings of fact made by
the Hearing Officer for the Idaho Trans-
portation Department are supported by the
record.
Lineberry v. Idaho Transportation
S.Ct. No. 37743
Court of Appeals
POST-CONVICTION RELIEF
1. Did the court abuse its discretion in de-
nying the motion by Mubita’s counsel to
withdraw?
Mubita v. State
S.Ct. No. 36913
Court of Appeals
2. Whether the district court erred by
summarily dismissing the petition for
post-conviction relief without providing
adequate notice.
Musgrove v. State
S.Ct. No. 37407
Court of Appeals
PROCEDURE
1. Was there appropriate service of pro-
cess on the Parrishes to enable a default
judgment to be entered against them?
Discover Bank v. Parrish
S.Ct. No. 37852
Court of Appeals
SUMMARY JUDGMENT
1. Did the court err in granting Prouty’s
motion for summary judgment on Stem’s
ordinary negligence claim by ruling as a
matter of law that it was not reasonably
foreseeable that Stem would be injured as
a result of Prouty’s failure to take steps to
replace the water meter cover that was in-
adequate to support the weight of forklifts
operated in the area?
Stem v. Prouty
S.Ct. No. 37641
Supreme Court
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2. Did the district court err in granting

summary judgment in favor of the school
district?

Mareci v.

Coeur d’Alene School District #271

S.Ct. No. 37624

Supreme Court

CRIMINAL APPEALS
DUE PROCESS
1. Did the state violate Jackson’s right to
a fair trial by committing prosecutorial
misconduct?
State v. Jackson
S.Ct. No. 36968
Court of Appeals

2. By misstating the evidence in closing

argument, did the prosecutor engage in
misconduct necessitating a new trial?

State v. Landell

S.Ct. No. 37214

Court of Appeals

EVIDENCE

1. Did the state present sufficient evidence
to support Patton’s convictions for pos-
session of marijuana with intent to deliver

and possession of methamphetamine?
State v. Patton
S.Ct. No. 36100
Court of Appeals

2. Did the district court err when it admit-

ted the state’s late proffered allegations of
prior bad acts evidence against Naranjo?

State v. Naranjo

S.Ct. No. 36473

Court of Appeals

3. Is the jury verdict supported by sub-
stantial evidence upon which any rational

trier of fact could have found the essential
elements of the crime beyond a reason-

able doubt?

State v. Escobedo

S.Ct. No. 37050

Court of Appeals

4. Did the court abuse its discretion by ad-
mitting photographs showing post-mor-
tem damage to the bodies of the victims?

State v. Reid

S.Ct. No. 37107

Court of Appeals

5. Did the court abuse its discretion and

violate I.R.E. 404(b) by allowing the jury

to hear impermissible character evidence

in the form of testimony from both lay and

expert witnesses that gang members com-
mit crimes and acts of violence?

State v. Almaraz

S.Ct. No. 35827

Supreme Court

6. Was there substantial evidence admit-

ted at trial from which the jury could find

beyond a reasonable doubt that Sowers

was guilty of two counts of trafficking in
marijuana?

State v. Sowers

S.Ct. No. 36887

Court of Appeals

SEARCH AND SEIZURE
— SUPPRESSION OF EVIDENCE
1. Did the district court err in denying
Hunter’s motion to suppress the search of
his vehicle?
State v. Hunter
S.Ct. No. 36728
Court of Appeals
2. Did the court err in denying a motion to
suppress evidence found in a car in which
Johnson was a passenger?
State v. Johnson
S.Ct. No. 36932
Court of Appeals

STATUTORY INTERPRETATION
1. Did the district court err when it granted
Schulz’s motion to dismiss and concluded
that the definition of “household member”
did not include the parent/child relation-
ship?
State v. Schulz
S.Ct. No. 37354
Supreme Court

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

2011 License
Fees Deadline

If you still haven't paid your 2011
license fees, you must add a late
fee payment — Active/House Coun-
sel: $50 or Affiliate/Emeritus: $25
— to your payment when you send
it to the Bar. It must be physically
received in our office by March 1,
2011. On March 2, 2011, the names
of all attorneys who have not paid
their licensing fees will be submit-
ted to the Idaho Supreme Court for
license cancellation. If you have
questions please call the Member-
ship Department (208) 334-4500 or
astrause@isb.idaho.gov.




Trust & Investment Services

Send your clients to a local institution you can trust. With
over 100 years of experience, our Trust & Investment
Services* can offer your clients solid fiduciary and
investment management solutions.

¢ Investment Management
* Trustee Appointments

Panhandle State Bank
and its locally operated divisions

* Estate Settlements Intermountain Community Bank
Magic Valley Bank

* Retirement Accounts

* Serving Idaho Statewide (208) 415-5705

Strong, Steady Trust & Investment Services to help you Prosper in Every Season.

*Trust & Investment Services is a Division of Panhandle State Bank. Its investments
are not a deposit; not FDIC insured; not guaranteed by the bank; not insured by any
federal government agency; and may lose value.

R. Bruce Owens
Attorney at Law

of the Firm,

0C

OWENS & CRANDALL, PLLC

Admitted ID and WA

Association or fee split on Malpractice & other Serious Injury Cases
Mediation, Arbitration & ADR Services in a new office facility

Martindale-Hubbell AV rated
Named “Best Lawyers in America” since 1993
Named “Mountain States Super Lawyer” in 2010
Certified Civil Trial Specialist since 1995

208-667-8989
1-877-667-8989

8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com

Zarian Midgley & Johnson,

PLLC, a Boise-based firm
specializing in intellectual
roperty matters and
JAMES E. LAKE property matters ar
complex litigation, is pleased
to welcome James E. Lake

as Of Counsel to the firm.

James is a registered
patent attorney special-
izing in client counseling
and the procurement
of intellectual property
rights in the U.S. and
abroad. Prior to joining
Zarian Midgley, he was
a shareholder with Wells
St. John, PS., in Spokane,
Washington. James holds
a bachelor’s degree in
chemical engineering and
received his Juris Doctor from
Brigham Young University.
ZARIAN MIDGLEY

ZARIAN MIDGLEY & JOHNSON, PLLC

James can be reached at
lake@zmilaw.com or

208-562-4900.

www.zmjlaw.com

ates, Inc.
Freelance Legal Research and Whiting

Direct

... as you would delegate to an
associate within your firm.

Types of projects:

* Trial motions and briefs
* Appellate briefs

* Memoranda of law
 Pleadings

* Jury instructions

Joshua L. Smith (ISB #7823)

Your firm ... &Associates.

Email: joshuasmith@and-associates.net
Telephone: (208) 821-1725

Website: www.and-associates.net
Linked-In Profile:

“Joshua Lange Smith”

Linked [[}].
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CREATING SEPARATION AND EMPHASIS IN YOUR WRITING PART I:
JOINING INDEPENDENT CLAUSES

Tenielle Fordyce-Ruff
Smith, Fordyce-Ruff, & Penny
PLLC

I admit: [ am a punctuation nerd. I cel-
ebrate National Punctuation Day by deco-
rating cupcakes with various punctuation
marks and hoping someone will give me a
grammar guide as a gift. I mentally insert
serial commas into lists when I am speak-
ing. My favorite blog is the Society for
the Protection of Good Grammar (you
should check it out: http://grammatically.
blogspot.com), and I am a fan of the Chi-
cago Manual of Style on Facebook.

I admit, I am also a realist. I under-
stand that not ev-
eryone has a love
affair with punc-

tuation. How-
ever, 1 believe
that those who

write for a living
understand  how
punctuation can
lend an elegance
to writing by cre-
ating  emphasis
and  suggesting
the  relatedness
of ideas. I believe busy writers want to
stretch beyond the comma and period, to
use a dash or a semi-colon with panache
(and to use them correctly!). So, here is
the first of a two-part guide on how to join
and emphasize your ideas. We will get to
using punctuation to add emphasis within
a sentence in another essay. This essay
covers joining ideas contained in separate
sentences, or independent clauses for my
fellow grammar nerds.

First, some background. Independent
clauses each have a subject and a verb
and could stand alone as a grammatically
correct sentence. For instance, “I enjoy
walking on the beach,” “I disliked the
hot humid weather,” and “I presented at
a legal writing conference in Florida last
summer” are all independent clauses.
Each idea is a complete package; it has a
subject and a verb and can function as a
sentence. How I link them together with
punctuation, however, can subtly change
their meanings and shift the emphasis for
the reader. It can also help the reader bet-
ter understand how my ideas are related.

[Tenielle Fordyce-Ruff

Separate sentences
My first option is to leave each idea as
a separate sentence.
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I presented at a legal writing confer-
ence in Florida last summer. I enjoyed
walking on the beach. I disliked the hot,
humid weather.

This choice leaves the most separation
between the ideas, suggesting to the reader
that each sentence is a complete thought,
separate from the previous sentence and
the next sentence. In this instance, the
context of having the ideas in the same
paragraph is all that suggests a relation-
ship between them to the reader. In other
words, the terminal punctuation—the pe-
riod—is like a bow on a present. (Hope-
fully, that present is the newest edition of
the Chicago Manual of Style!) A gift re-
cipient knows that the entire gift is under
that bow just as a reader knows that an en-
tire thought comes before the period.

Semi-colon

I could also choose to show the reader
that some of my ideas are more closely re-
lated to each other, that my thoughts are
fluid, and that more information is coming
by using a semi-colon.

I presented at a legal writing confer-
ence in Florida last summer. I enjoyed
walking on the beach; I disliked the hot,
humid weather.

Here I haven’t added any new ideas,
but this choice lets the reader know that
my feelings about walking on the beach
go beyond enjoyment. It creates a subtle
sense of anticipation for the reader, show-
ing her that there is more to come after
“beach.” It also creates in the reader the
sense that clarification is coming.

This option is like wrapping the Aspen
Handbook for Legal Writers: A Practical
Reference and The Redbook: A Manual
on Legal Style separately and then putting
one ribbon and bow on the two presents.
Just as I would know the presents were
related through the use of one ribbon, the

| believe that those
who write for a living
understand how
punctuation can lend
an elegance to writing by
creating emphasis
and suggesting
the relatedness of ideas.

reader knows that the two go closely to-
gether through the use of the semi-colon.

If you choose this option be careful to
use the semi-colon correctly. Semi-colons
can be used only to join two independent
clauses. The information on each side of
the semi-colon must be able to stand alone
as a grammatically correct sentence. For
instance, “I enjoy walking on the beach;
but dislike heat and humidity” is not gram-
matically correct because “but dislike heat
and humidity” lacks a subject and cannot
stand alone as a sentence. However, “I
enjoyed waling on the beach” and “T dis-
liked the hot, humid weather” could each
be a correct sentence, so it is acceptable to
join them with a semi-colon.

A comma with a coordinating
conjunction

Finally, I could join the ideas by using
a comma with a coordinating conjunction
(more on what these are in a minute).

I presented at a legal writing confer-
ence in Florida last summer. I enjoyed
walking on the beach, but I disliked the
hot, humid weather.



This option more strongly links the fi-
nal two ideas for the reader. The comma
lets the reader know my thought isn’t fin-
ished, and the coordinating conjunction
“but” explicitly tells the reader the rela-
tionship between the two ideas. It also
distributes the emphasis between the ideas
equally, creating very little separation be-
tween them. Neither the first nor the sec-
ond clause is emphasized. Instead, the
comma lets the reader know that the idea
before and the idea after the comma are
equally important. Like shaking a present
and hearing two distinct rattles inside lets
you know that there are two parts to a gift
inside the package, the comma here lets
you know that the two ideas are closely
related.

Another word of warning: a comma
can be used to join two independent claus-
es only if you use a coordinating conjunc-
tion after the period and before the inde-
pendent clause. There are seven coordi-
nating conjunctions: for, and, nor, but, or,
yet, so. Use the mnemonic “FANBOYS”
to help you remember them.

Rewriting

Of course, I may decide that none of
the punctuation options creates the em-
phasis that I want or shows the reader the
relationship between your ideas. In that
instance, I could choose to rewrite the
ideas to subordinate the less important
idea and create a subordinate clause.

I presented at a legal writing conference
in Florida last summer. While I enjoyed
walking on the beach, I disliked the hot,
humid weather.

This option links the ideas in the final
two clauses even more closely than the
comma; my use of “while” subordinates
the enjoyment of the beach and emphasiz-
es my dislike of humidity. Had I felt that
my enjoyment of the beach was more im-
portant than my discomfort in the weather,
I could have written, “While I disliked the
hot, humid weather, I enjoyed walking on
the beach.”

Conclusion

So, while you may have gift ideas
beyond grammar guides and citation
manuals, I hope this essay has helped you

understand how to correctly and more el-
egantly link the ideas in your writing.

Sources

The idea for using punctuation for
separation and emphasis came from a
Boise State University Writing Center
Handout on punctuation hierarchy avail-
able at http://www.boisestate.edu/wcen-
ter/resources.html (last visited August 10,
2010). The punctuation rules are from
Anne Enquist & Laurel Currie Oates, Just
Writing: Grammar, Punctuation, and Style
for the Legal Writer (3d ed. 2009).

About the Author

Tenielle Fordyce-Ruff is a member of
the Idaho State Bar. She clerked for Jus-
tice Roger Burdick of the Idaho Supreme
Court and taught Legal Research and
Writing, Advanced Legal Research, and
Intensive Legal Writing at the University
of Oregon School of Law. She is also the
author of Idaho Legal Research, a book
designed to help law students, new attor-
neys, and paralegals navigate the intrica-
cies of researching Idaho law.
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WENDY J. OLsoN - Like FATHER, LiIkE DAUGHTER

Honorable Larry M. Boyle
United States Court District of Idaho

On September 17, 2010, in a cer-
emony held before a standing room only
audience at the federal courthouse in
Boise, and televised live to the Pocatello
courthouse, Wendy J. Olson was sworn
in as the United States Attorney for the
District of Idaho.

In addition to Idaho’s federal judges,
her family, friends, members of the Bar,
court and government employees, in the
courtroom were her distinguished prede-
cessors in office, Guy Hurlbutt, Maurice
Ellsworth, Betty Richardson and Thomas
Moss.

In his remarks, Chief District Judge
B. Lynn Winmill noted it was Constitu-
tion Day and pointed out that all three
branches of the United States govern-
ment were involved in Ms. Olson’s ap-
pointment. She had been nominated by
the President, confirmed by the Senate,
and the oath of office administered by a
federal judge.

Finding success in virtually every-
thing she has ever undertaken, Judge
Winmill commented on her many ac-
complishments. She was an honor stu-
dent and an all-state athlete in multiple
women’s sports at Pocatello High School,
attended Drake University where she was
an academic All-American tennis player,
excelled at Stanford law school, served a
federal court clerkship in Seattle, worked
as a civil rights trial attorney in the
United States Department of Justice, and
was then hired in 1997 by United States
Attorney Betty Richardson. She served
as President of the Idaho chapter of the
Federal Bar Association. A highly skilled
trial attorney, Wendy Olson is well pre-
pared to serve as Idaho’s newest United
States Attorney.

While it is important to recognize
Ms. Olson’s individual accomplishments
leading to her appointment, understand-
ing her roots provides considerable per-
spective. Her father, retired Pocatello
attorney William D. Olson, represents all
that is good in the legal profession. As
former Chief Justice Warren Burger once
wrote, senior lawyers should be, like
Bill Olson and many others are, “living
exemplars” of the best in the legal pro-
fession. As a capstone to his successful
career in the law, he received the Dis-
tinguished Lawyer Award from the Idaho
State Bar.

I have known Bill Olson for more
than 40 years. When my wife Beverly
and I were first married, she worked as
a legal secretary in his law office. Later,
during my private practice years I fre-
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William D. Olson Wendy J. Olson

quently came into contact with Bill and
we litigated many cases against each
other including product liability, tort and
a variety of civil cases in the state and
federal courts.

Bill was an exceptionally skilled trial
attorney, and in all those years, repre-
senting our opposing clients in sharply
contested, major litigation, I do not recall
that he and I ever exchanged a cross
word. In his approach to the practice,
every experience we had proved him to
be a man of integrity and a professional
in every respect.

Always finding ourselves on oppo-
site sides of a case, Bill and I nonethe-
less became friends and often drove in
the same car together if engineering or
other experts’ depositions were nearby,
for example, at the University of Utah
in Salt Lake City. We always had din-
ner together following depositions when
out of state, the most memorable in my
mind being in Chicago where we settled
his part of a significant products liability
case. One time we got lost, taking the
wrong exit from the freeway in a large
city — we laughed often when working
together. Bill knew when to push, when
to pull, and when to let off. It was a plea-
sure to practice law with him.

In addition to having a sharp legal
mind, and exceptional skills as an ad-
vocate, Bill was blessed with a keen
sense of humor. In a deposition where
my partner John Hansen’s client was an
injured Idaho state trooper whose patrol
car was rear-ended while stopped on the
shoulder of a highway, Bill asked John’s
client something to the effect, “Why did
you put your patrol car in reverse and
accelerate it rapidly backwards, crash-
ing it into the front end of my client’s
car?” In another case, Bill and I tried to
figure out how to interpret and use the
Japanese medical records of a van load
of Okinawa tourists injured on their way
to Yellowstone. The only recognizable
words contained in 15 pages of Japanese
kanji were the words, “Rexburg, Idaho
USA.” We gave up.

Although Bill Olson made it enjoy-
able to practice law from a personal

relationship perspective, when it came
time to argue motions to the court, or
go to trial before a jury, or take a key
deposition, he was the consummate pro-
fessional, always prepared, on top of the
case law, and all business.

In each of my experiences with Bill
Olson he was a teacher by example even
though he probably didn’t realize he was
teaching. It was simply his strength of
character that made him a teacher. Bill
didn’t have to tell me how to treat law
partners. I saw how he respected and
treated his partners Lou Racine, Mark
Nye and Gary Cooper. Bill didn’t have
to tell me how to treat other attorneys,
especially younger lawyers, because
I appreciated how he treated me. He
didn’t have to tell how an ethical lawyer
conducted legal affairs. He always kept
his word.

Bill didn’t have to tell me how to
examine an expert witness whether it be
an economist, physician, engineer, metal-
lurgist, or chemist. He showed me. In
one of the several products liability cases
we tried to a jury, [ watched in great
dismay as he effectively neutralized my
economist during the most effective
cross examination of an expert I had ever
seen. Bill was a teacher in the best sense
of the word.

Bill Olson’s legacy is that of a liv-
ing exemplar of the legal profession as
contemplated by Chief Justice Warren
Burger. In fact, Wendy Olson’s ac-
complishments as a student of the law, a

coveted judicial
clerkship, her ser- 4
vice as a Justice / %5
Department attor-

S

levels, and the

remarkable record - “

of success she '
v
@

Hon. Larry M. Boyle

\

ney at the highest 3 &

has experienced
as a trial lawyer
appears to mirror,
and is really not
much different,
than that expe-
rienced by her father in the civil side of
private practice.

In my view, when it comes to Bill
Olson and his daughter Wendy, the apple
did not fall far from the tree. Like father,
like daughter.

About the Author

Judge Larry M. Boyle /as served the
state and federal judiciaries since 1986 as
an Associate Justice of the Supreme Court
of Idaho, a State of Idaho District Judge
and as a United States Magistrate Judge.




2010
Idaho Law Foundation & Idaho State Bar

CLE Speakers

The Continuing Legal Education program of the ILF and ISB wants to acknowledge the many individuals who contributed their time
and expertise in 2010. Without the commitment of these individuals these programs would not be possible!

A

|| F

|| Vv

Aldridge, Robert
Andersen, Tyler
Anderson, Kenneth
Arnold, James
Athay, William
Auerna, Kit

Axline, Scott

B

Bail, Honorable Deborah Ann
Baker, Teresa
Bassingwaithe, Mark
Bauer, Charles
Beal-Gwartney, Tore
Bennetts, Jan

Blair, Mary Beth

Bohn, Matthew

Bolinder, Erik

Borton, Joe

Bowen, Dan

Box, Honorable Gaylen
Boyle, Honorable Larry
Bradbury, Honorable John
Brandel, Roland

Bridy, Annemarie
Browning, Kristie
Brumley, Jennifer
Buchanan, Honorable Barbara
Burnett, Dean Donald
Burri, Laura

Buuck, Tom

Cc

Cameron, Dean
Cameron, Kelly
Carnaroli, Honorable Rick
Caron, Ronald
Christensen, Craig
Christensen, Matthew
Clark, Merlyn

Coats, Jim

Comstock, Honorable Russell
Crawford, J. Nick
Crossland, Julia

Crowley, Leo

D

Dale, Honorable Candy
Day, Honorable David
Decker, Karl

Delong, Rochelle
DeMeyer, Honorable Gary
Dempsey, Jennifer
Dial, Thomas
Dickinson, Rob
Donaldson, Samuel
Dredge, Richard

Duke, Keely

E

Elsaesser, Ford
Eshman, Jill

Faucher, Robert
Fegelein, Suzanne
Fields, Richard
Flores-Brewer, Dina
Flory, Richard
Foster, Justin
Frazer, Bradley
French, Randal

Meier, Joseph

Melanson, Honorable John M.
Miller, John

Mills, Carol

Morgan, M. Brent

Moss, Jeffrey

Mossman, Hugh

Myers, Honorable Terry L.

| G

| N

Geile, Patrick
Grange, Kelly

Gratton, Honorable David W.

Green, Daniel
Greenlee, Michael
Guinn, Linda

H

Hansen, James

Harris, Shannon

Heikkila, Kara

Herbst Schierman, Elizabeth
High, Thomas

Hoidal, Ernest

Horton, Honorable Joel
Hudgins-Rowhanian, Tina

| J

Jensen, David

Jensen, Riffany

Johnson, Sarah
Johnson, Wyatt

Jones, Honorable Jim
Jones, Honorable Warren
Jovick, Fonda

| K

Kenyon, Stephen
Kim, Thomas

Kirscher, Honorable Ralph B.

Kralj, Mark
Kruse, Christopher
Kurtz, Honorable Frank L.

| L

LaBeau, Alex
Labrador, Raul
Langford, Brian
Langford, Carol
Leiserowitz, Naomi
Limbaugh, Thomas

Madsen, Roger
Mallard, Michelle
Mallea, Kenneth
Maloney, Kevin
Maynard, R. D.
McCabe, Thomas
MccCallister, Kathleen
McCrea, Stephen
McGown, John
McHenry, Lynnette
McKenzie, Curtis

Newman, David
Nipper, Stephen
Norris, Jason

Voorhees, Dennis

| w

Walker, Honorable Keith
Westergard, David
Whitehead, Richard
William, Honorable Mikel
Williams, Gerry
Willman, Mindy

| Z

Zarian, John

‘ Annual Conference Speakers ‘

| o)

Ohman, John
Oths, Honorable Michael
Otto, Linda

| P

Packwood, Lane

Pall, Linda

Pappas, Honorable Jim D.
Peay, John

Perez, Rob

Peterson, Honorable Clark
Petrie, Gair

Phillips, Robert

Pinkerton, Keith

| R

Rasor, Scott
Reinstein, Dennis
Reynoldson, Laurie
Roberts, Kelly
Robnett, Ausey

| S

Sahlin, John
Schurtman, Monica
Shaver, Robert
Shindurling, Honorable Jon
Shuster, Bonnie
Sisson, Peter

Smith, Elizabeth
Smith, Honorable Tyler
Smith, Stephen

Stark, Paul

Stern, Frances

| T

Tarter, Tim

Taylor, Ammon

Taylor, Nicholas

Thomsen, Honorable Steven
Thomson, Jeff

Tobiason, Steven

Trammel, Nicole

| 1]

Unsworth, Michele

| Vv

VanHole, William
Vieth, Nicholas

Andrews, Bradley
Bernhardt, William

Birch, Erika

Bithell, Walter

Carlson, Richard
Casperson, DeAnne
Cather, Charles Edward
Dickinson, James

Eisman, Chief Justice Daniel
Gutierrez, Honorable Sergio
Hammer, Jarin

Hancock, Helaman
Haycock, Jack

Hoopes, D. Fredrick
Horton, Honorable Joel
Johnson, Marc

Jones, Honorable Warren
Just, Charles

Lansing, Honorable Karen
Love, Dennis

Manwaring, Kipp
MclLaughlin, Honorable Michael
Patterson, Andrea
Richardson, Betty

Rosen, Lee

Shindurling, Honorable Jon
Silak, Dean Cathy

Steiner, Justin

Teffeteller, Robert

Trott, Honorable Stephen
Van Order, Eric

Wasden, Attorney General
Lawrence

Whelan, Traci

White, Robert

Wiebe, Honorable Susan
Winmill, Honorable B. Lynn

2011 Licensing

membership card,

isb.idaho.gov.

Receipts and Stickers

The 2011 licensing receipts
and stickers will be mailed
mid-March. If you need a new
contact
the Membership Department
at (208) 334-4500 or jhunt@
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2010

Idaho Law Foundation & Idaho State Bar

CLE

Speakers

Thanks to the following law offices, firms and businesses for supporting the ILF and ISB CLE programs.

A

| | E

| | K

| | R

Ada County Magistrate Court

Ada County Prosecutor’s Office

Ada County Trial Court
Administration

ALPS Corporation

Amendola & Doty, PLLC

Angstman, Johnson & Associates,

PLLC

Banducci Woodard Schwartzman,

PLLC

Bannock County Magistrate Court

Battelle Energy Alliance, LLC
Bauer & French

Benoit, Alexander, Harwood, High

& Valdez, LLP
Blue Cross of Idaho
Bonner County Magistrate Court
Borton Law Offices, PLLC
Bowen & Bailey, LLP
Brassey, Wetherell & Crawford,
LLP
Bridge City Legal

Cc

Canyon County Family Court
Services

Canyon County Magistrate Court
CaseCentral, Inc., San Francisco,

CA
College of Western Idaho
Consilio Business Managers
Cosho Humphrey, LLP

Cox, Ohman & Brandstetter, Chtd.

D

DisAbility Rights Idaho
Dredge Miller Koontz, PLLC
Dykas, Shaver & Nipper, LLP

Elam & Burke, PA
Elsaesser Jarzabek

Kootenai County Magistrate Court
Kristie Browning Mediation

| F

‘ Services

Ferguson Wellman

First American Title Company
Foley Freeman, PLLC

Fourth District Court

Frances R. Stern Law Office

Fremont County Magistrate Court

| L

Labrador Law Offices, PC

Law Office of D. Blair Clark, PLLC
Law Office of L. Pall

Leiserowitz Law Office, PLLC
Liberty Northwest

Randall & Danskin PS

RGC Tax & Estate Solutions,
PLLC

Ringert Law, Chtd.

| S

Seventh District Court

Sisson & Sisson, The Elder Law
Firm, PLLC

Solution Pro

| G

| T

Gem County Magistrate Court
Givens Pursley, LLP

Mallea Law Offices
May, Rammell & Thompson, Chtd.

H

‘ McKenzie Law, PLLC

Hall, Farley, Oberrecht & Blanton,

PA

Hawkins Companies, LLC

Hawley Troxell Ennis & Hawley,
LLP

Holden, Kidwell, Hahn & Crapo,
PLLC

Holland & Hart, LLP

Hooper Cornell

Melaleuca Inc., Idaho Falls

Micron Technology, Inc.

Miller, Purnell & Harr, PLLC

Moffatt, Thomas, Barrett, Rock &
Fields, Chtd.

Morrison & Foerster, LLP, San
Francisco, CA

Mossman Law Office

| o)

‘ OfficeMax Inc.

ICRMP
Idaho Association of Commerce
and Industry

Idaho Business Law Group, PLLC

Idaho Court of Appeals

Idaho Democratic Party

Idaho Department of Commerce
Idaho Department of Labor
Idaho Industrial Commission
Idaho Mutual Trust

Idaho State Bar

Idaho Supreme Court

| P

Paine Hamblen, LLP

PDI Global, Inc., Chicago, IL

Perkins Coie, LLP

Petersen, Parkinson & Arnold,
PLLC

Pillsbury, Winthrop, Shaw,
Pittman, LLP, New York

R

r2 advisors, lic
Racine, Olson, Nye, Budge &
Bailey, Chtd.

The Professional Education Group

The Reynoldson Group, PLLC
Tricycle

| U

U.S. Attorney’s Office

U.S. Bankruptcy Court

U.S. Courts, District of Idaho
U.S. Department of Justice
U.S. District Court of Idaho

University of Idaho College of Law

University of Washington School
of Law

| Vv

Vieth Law Offices, Chtd.
Voorhees Law Firm

| w

Westberg McCabe & Collins,Chtd.

Western Capital Bank

Whitehead, Amberson & Caldwell

Woolston & Tarter, PC

|| Z

Zarian Midgley & Johnson, PLLC

o

IDAHO LAW FOUNDATION

et

4iaNan

220 17

Cil

Helping the professton

serve the public

The Idaho Law Foundation has received
generous donations in memory of:
Allyn Dingel and Blaine Evans
from
John and Bethel Simko.

GOLLER PUBLISHING CORPORATION
208-336-4715
info@gollerpublishing.com
www.gollerpublishing.com

KEEPING UP WITH CASE LAW?

3 Case summaries every other week to your Inbox or mailbox
% Complete opinions and online research tools
3% Timely, affordable, reliable, authorized advance reports

ISCR/ICAR — Idaho Supreme Court Report /
Idaho Court of Appeals Report

IBCR — Idaho Bankruptcy Court Report
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Blaine Evans

1923 - 2010

Blaine Evans, 86, died on Nov. 29,
2010. He was a
founding member of
Evans Keane LLC,
in Boise. He was a
former Fourth Dis-
trict Bar officer, Ada
County Prosecu-
tor and Idaho State
Senator.

Born in St. An-
thony, Blaine at-
tended  University
of Idaho until World
War II, when he served in the United
States Army Air Corps. After the war,
he returned to college and married Lu-
cille Nelson. After graduating, the couple
moved to Boston and Blaine obtained a
law degree from Harvard University.

Blaine practiced law in Boise for
more than 50 years. He served as Ada
County Prosecuting Attorney from 1952
to 1956, Idaho State Senator from 1957
to 1959, president of the Fourth District
Bar Association from 1968-1969, Chair-
man of the ISB Committee on Recerti-
fication of Attorneys from 1974-1978,
and the Rules of Evidence Committee
during 1980-1985. He was a member of
the American Board of Trial Advocates,
Association of Trial Lawyers of Ameri-
ca, Idaho Trial Lawyers Association, and
the International Association of Defense
Counsel.

Named one of Boise’s Most Distin-
guished Citizens by the Idaho Statesman,
Blaine was one of four partners to build
the Warm Springs Golf Course. Further
pursuing his love of golf, Blaine was also
one of the three original owners of Soft
Spikes golf cleats. Blaine is survived by
his wife, Lucille, son John P. Evans of
Seattle, Wash., twin daughters Andria
Buchberger of Bellevue, Wash., and Ti-
anna Stanek of Maple Valley, Wash., and
his brother, Evan Evans, M.D. of Ogden,
Utah. Granddaughter Mandi remembers
him as an extremely intelligent, classy,
and downright hilarious father figure
whom she could look up to in all aspects
of life. She always enjoyed being around
him.

She describes him as someone who
was constantly successful yet always
reminded her to relax, enjoy life and
laugh.

Blaine Evans

David Ray Samuelsen

1932 - 2010

David Ray Samuelsen died Dec. 9,
2010, in Boise. Born -
in Hettinger, North
Dakota and raised
in Salt Lake City,
David graduated
from the University
of Idaho College of
Law.

He discovered a
lifelong love of golf
while studying at the
Boise Junior College
and was the first-ever
golf pro at the McCall Golf Course.

With a law career spanning 47 years,
David began in 1963 by representing
the Idaho Transportation Department.
He then moved to private practice with
Clemmons, Skiles and Green which
evolvedinto Clemmons, Cosho, Humprey
and Samuelsen. Later David practiced
law with Bert Poole and then with T.J.
Jones at Jones, Jones and Samuelsen. He
was a member of the Idaho State Bar, the
American Bar Association and a charter
member of the Idaho Lawyer Assistance
Program.

David and his wife, Ann Irvin, would
have celebrated their 50th wedding
anniversary this summer. They had three
daughters: Lynn (Danton) Killian, Lisa
Weigle and Laurie (Don Blackstone)
Samuelsen.

David Ray
Samuelsen

William Andrew Stellmon

1933-2010
William Andrew Stellmon died
Dec. 18, 2010, at

his Lewiston home.
Known as “Big Bill”
he was born to Elbert
and Zola Geddes
Stellmon in 1932.
He married
his  high  school
sweetheart, Marlene

Haag, in 1954. After
serving in the United
States Marines
Corps he graduated
from the University of Idaho College of
Law in 1960. He then moved Marlene
and their three boys to Lewiston, where
he joined his father’s law firm.

Those early years of practice began
a life of community service, including
membership on the Lewiston School
Board from 1972 to 1981, director and

William Andrew
Stellmon

past president of the Lewiston Roundup
Association, later serving as the parade
grand marshal, director on the board of
the Lewiston Boy’s Club, member of
the State of Idaho Parks and Recreation
board, president of Lewis-Clark Legal
Services, chairman of the Lewiston
Vandal Boosters, an early supporter and
participant in the Lewiston Civic Theatre,
and a member of the Elks, the Masons,
the Shriners and the Rotary Club.

In 1968, Bill was honored as the
Jaycees Distinguished Man of the Year.
As an attorney, Bill served as assistant
Nez Perce County prosecutor and was
the Lewiston city attorney from 1964 to
1971. In private practice Bill was truly
an advocate for those in need, spending
hours on the phone at home giving advice
to whomever needed his help without
concern for pay or acknowledgement.
He would often receive payments, not
in cash but in beef, wild game, chickens
or broken-down vehicles. Bill served as
magistrate judge from 1990 to 1997 and
was awarded the 50-year attorney award
in 2010.

He coached his children in football,
basketball and baseball, leaving a lasting
impression on hundreds of Lewiston
youth. He was a Boy Scout leader and a
lifelong member of the Church of Jesus
Christ of Latter-day Saints, serving twice
as bishop as well as being a member of
the Stake Presidency.

Bill is survived by his wife, Marlene;
his daughter, Lisa Mangum; sons
Jacob, John and Daniel; his sister Gail
Williams.

Jack Riddlemoser

1932 - 2010

Jack Riddlemoser, 78, of Kuna, died
Dec. 27, 2010. He
was born in Oxford,
Nebraskaand moved
with his family to the
Treasure Valleywhen
Jack was a teenager.
He attended Boise
Junior College and
graduated from the
University of Idaho
College of Law in
1955.

Upon his graduation from U of I Law
School in 1955, Jack became a practicing
lawyer. In addition to his 55 years in
private practice, he was a Justice of the
Peace and Assistant Prosecuting Attorney
for Bonneville County, a trial attorney for
the Idaho Department of Transportation,

Jack Riddlemoser
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a Magistrate for Ada County, the City
Attorney for Kuna and represented the
Meridian Athletic Association. He was
awarded a 50-year attorney award in
2005.

Jack also did a great deal of pro-
bono work for various community, civic,
fraternal, and religious organizations.
Jack was a charter member of St. Paul’s
Methodist Church and a founding member

of the Jaycees, both in Idaho Falls, Idaho.
He was a member of the Eastern Star and
Masonic Lodge for over five decades. He
was also a Founding Member of Meridian
Kiwanis, amember of Meridian Optimists,
and Past President of the Meridian Library
Board. His long service to the Meridian
Dairy & Stock Show Board was rewarded
in 2009 when it selected him Dairy Days
Parade Grand Marshal.

Jack also sang every day, sometimes to
himself, often as he rode one of his many
horses, but mostly for weddings, funerals,
and in church choirs.

He is survived by his wife of 56 years,
Jacque Riddlemoser, and their 3 children:
Michael Riddlemoser, Colonel (ret)
Gregory Scott Riddlemoser and Mary
Katherine Visser. He is also survived by
his sister, Suzan Heater.

OF INTEREST

Sheehan accepts fellowship
The American Academy of Adoption
Attorneys (AAAA)
accepted Jeffrey T.
Sheehan as a Fellow
in their organiza-
tion. AAAA has 350
members nation-
wide who special-
ize in adoption law.
Jeff Sheehan is the
only non-judicial
member of AAAA in
the Treasure Valley.

Jeffrey T. Sheehan

Mr. Sheehan’s practice areas include
adoption, assisted reproductive technol-
ogy, and divorce. He can be reached at
(208)287-4499 or jeff@idahofamilylaw.

com.

Cannon selected as Twin
Falls Magistrate Judge
Nicole Cannon has been selected

as a Twin Falls Magistrate Judge. She
replaces retiring Judge Howard Smyser,
and will be sworn in on March 9, 2011.

Ms. Cannon has been practicing law
since 1998. For over 11 years, she was

EVANS
KEANE 11»

Attorneys at Law

founding members.

BLAINE F. EVANS

Evans Keane LLP mourns the loss of one of its

~

a deputy prosecuting
attorney, then pros-
ecuting attorney, in

Minidoka  County,
Idaho.
After  leaving

public office, Ms.
Cannon joined the
law firm of Tolman
& Brizee, PC, in
January 2009. Ms.
Cannon graduated
from the University
of Utah, College of Law, in 1996.

Nicole Cannon

We're
lawyering up.

Learn more about our specialized
banking solutions for legal professionals.

Contact Jeff Banks at 208.332.0718 or via
email at Jeff.Banks@westerncapitalbank.com

December 15, 1923 — November 29, 2010

Blaine was our founder, employer, partner, mentor and
most of all, our friend. He will be missed.

1405 West Main Street . We
#5—"%. Member, Meritas

P.O. Box 959 .;/‘—'\r
Boise, Idaho 83701-0959 | ¥ ¥ |- With Independent Firms in
208-384-1800 S

W7 Principal Cities Worldwide
www.evanskeane.com ‘r:“-lt$
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CLASSIFIEDS

LEGAL ETHICS

EXPERT WITNESSES

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available to assist
with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre
of expert witnesses. You may contact me by
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal,
MSN, RN, CLNC, CCRP.

BOARD CERTIFIED FORENSIC AND
GENERAL PSYCHIATRISTS
35 Years in Idaho, Case consultation, record
review, direct examination, deposition and
expert testimony. Richard W. Worst, MD, PA,
Twin Falls, ID. Telephone: (208) 734-0446,
email: rworstmd@qwestoffice.net.

INSURANCE AND
CLAIMS HANDLING

Consultation, testimony, mediation and
arbitration in cases involving insurance or bad
faith issues. Adjunct Professor Insurance Law;
25+years experience as attorney in cases for
and against insurance companies; developed
claims procedures for major insurance carriers.
Irving “Buddy” Paul, Telephone: (208) 667-
7990 or Email: bpaul@ewinganderson.com.

FORENSIC ENGINEERING

EXPERT WITNESS
Jeffrey D. Block, PE Civil, Structural, Building
Inspection, Architectural, Human Factors and
CM Coeur d’Alene Idaho. Licensed ID, WA,
CA. Correspondent-National Academy of
Forensic Engineers, Board Certified-National
Academy of Building Inspection Engineers.
Contact by telephone at (208) 765-5592 or
email at jdblockpe@frontier.com.

CONSULTANT/EXPERT WITNESS
INSURANCE BAD FAITH CLAIMS
Call Dave Huss, JD, CPCU at phone:
425.776.7386 or email at dbhuss@hotmail.
com. Former claims adjuster and defense

attorney.

FORENSIC DOCUMENT EXAMINER
Retired document examiner and handwriting
expert from the Eugene Police Department.
Fully equipped laboratory. Board certified.
Qualified in several State and Federal Courts.
Contact James A. Green: (888) 485-0832.
Visit our website at www.documentexaminer.
info.

PROCESS SERVERS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho Tele-
phone: (208) 342-0012 P.O. Box 5368 Boise,
ID 83705-5368. Visit our website at www.
powerserveofidaho.com.

~LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense,
disqualification and sanctions motions, law
firm related litigation, attorney-client privi-
lege. Idaho, Oregon & Washington. Mark
Fucile: Telephone (503) 224-4895, Fucile &
Reising LLP Mark@ftllp.com.

LAW PRACTICE FOR SALE

PRACTICE FOR SALE

Take advantage of reciprocity with Oregon.
Established, highly successful practice for
sale in Bend, Oregon with focus on litigation,
business, real estate, personal injury, criminal,
etc. High gross/net income. Owner will
work for and/or train buyer(s) or new lawyer/
buyer(s) and new admittees for extended
period. Owner terms available. Please direct
inquiries to John at P.O. Box 1992, Bend, OR
97709. Will respond or call back promptly.

OFFICE SPACE

TWO EXECUTIVE OFFICE SUITES
Two executive office suites available in the
US Bank Plaza. Access to conference room,
break room & work/administrative areas with-
in premises, $500 per month including internet
and phone. Two parking spaces in basement
of building available for lease. Fully furnished.
Sherilyn (208) 246-8888.

EXECUTIVE OFFICE SUITES AT
ST. MARY’S CROSSING
27tH & STATE
Class A building. 1-3 Large offices and 2 Sec-
retary stations. Includes: DSL, Receptionist/Ad-
ministrative assistant, conference, copier/print-
er/scanner/fax, phone system with voicemail,
basic office & kitchen supplies, free parking,
janitor, utilities. Call Bob at (208) 344-9355 or
by email at: drozdarl@drozdalaw.com.

OFFICE SPACE AVAILABLE
300 Main Street.1 person office available -
$350 per month. 2,300 square feet (approxi-
mately) available: 7 offices, conference room,
reception area, break area. Includes: Parking,
janitorial service, shower room. For more in-
formation call: (208) 947-7097.

TWIN FALLS OFFICE SPACE
Office sharing for 1526 sq. ft. suite located
upon 3rd floor of Magic Valley Bank
Building. Great historic downtown location,
3 blocks from Twin Falls County Courthouse.
Receptionist/staff and office equipment
available. Conference Room, Hard Library
(real books), Elevator, utilities, janitorial and
parking included. Terms negotiable. Contact
L. Clyel Berry at (208) 734-9962.

OFFICE SPACE

DOWNTOWN BOISE

OFFICE SPACE
McCarty Building located at 9th & Idaho (202
N.9th) offices spaces for sale or lease. Single
offices $375 - $450 or a full suite with mul-
tiple offices, reception, break room $2,500/
mo, full service including janitorial & secu-
rity. Customer parking on street or in parking
garages. For more information call Sue (208)
385-9325.

BOISE OFFICE SUITE FOR LEASE

1,522 sq. ft. — consisting of 1 large private
office or conference room, 2 small private of-
fices, a copy/file room, and a large open recep-
tion/secretarial area. Common areas include
bathrooms and kitchen. Located on the Boise
bench, one block southeast of the intersection
of Latah and Cassia, at 812 La Cassia Drive.
Free parking. Five minutes from downtown.
Lease rate is $8 per sq. ft. per year, full service
except janitorial. Call (208) 336-8858.

DOWNTOWN OFFICE SPACE
Entire ground floor of building available
for lease. 3465 sq. ft. Includes 10 offices of
varying sizes, large reception area, conference
room, two kitchen areas, a work/copier/
storage room with rolling file cabinets and
private restrooms. Parking lot large enough
to accommodate tenants/employees and
clients and is included at no charge in lease.
Motivated landlord. Please call Ruby (208)
890-3668 or Heather (208) 631-6387, or email
at opportunityknocksllc@live.com for more
information.

CLASS A-FULL SERVICE
EXECUTIVE SUITES
DOWNTOWN BOISE

Key Business Center is now offering
BEAUTIFUL NEW offices on the 11th floor
of Key Financial Plaza! Full Service including
receptionist and VOIP phone system, internet,
mail service, conference rooms, coffee service,
printer/fax/copy  services, administrative
services and concierge services. Parking is
included! On site health club and showers
also available.  References from current
tenant attorneys available upon request.
Month-to-month lease. Join us in the heart of
Boise! karen@keybusinesscenter.com; www.
keybusinesscenter.com, (208) 947-5895.

FOR SALE

IDAHO CODE

Complete Idaho Code for sale with 2009
supplements. Call 208-420-5985. Make an
offer.
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Why Do Other Experts Rely on Valtrend?

Because we have developed empirical data
where there was no data before!

See what our peers have to say about our contribution to the industry:

“When my damages were presented to the opposing party the case
promptly settled in our client’s favor. The Valtrend model just feels right
and is “esthetically pleasing” so to speak to the target audience because
it is so market driven.”

— James M. Skorheim, JD, CPA/ABV/CFF, CFE, CVA, CrFA

“l immediately recognized the Valtrend model as a great step forward
for the business valuation profession. Failure to utilize the technique
in the litigation environment could well be fatal to a Valuation Analyst’s
expert career.”

o ETTRIL i e — Paul C. French, Ill CPA/ABV, CVA, BVAL, CFE

For more information on this advancement or on Valtrend’s
business valuation and expert witness services:

Contact Peter J. Butler, CFA, ASA, MBA at: For a free demonstration of the Valtrend model, please visit:
Telephone: (208) 371-7267
Email: pete@valtrend.com
Website: www.valtrend.com

www.bvmarketdata.com/defaulttextonly.asp?f=bpmintro

Healthcare costs are a ALPS, in partnership with the
growing concern.

Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are

o entitled to apply for participation in a self-funded
Does your firm have the group health plan tailored to meet the specific

needs of lawyers and law firm employees.

beneflt plan you need? Members will benefit from:
ey B * A Voice in Plan Design and Management

N i"' ™ .

— r - -i { e * Long-Term Stabilization of Health Benefit Costs
- | e, - ¥

- £ 7 . : %‘ e

® Quality Coverage
e Competitive Rates
e Superior Customer Service

S AL PS

Health Solutions
for Idaho Lawyers

The Plan is not insurance and does not participate in the state guaranty association. WWW.IdahoLawyerBeneflt.com

For more information call: 1 (800) FOR-ALPS
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’ We are pleased to announce that
q Dave Sasser has joined our Firm as Senior Counsel.
R &

I;IALES, P.C.

AT LAW

NAYLO

ATTORNEY

Dave, an Idaho native, returned to Boise to practice law in 1982,
after working in law enforcement in Reno and Sacramento. Dave
was the Legal Advisor for the Boise Police Department, then in
private practice from 1984 through 2000, and most recently was
a Loss Control Attorney for Idaho Counties Risk Management
Program (ICRMP) from 2000 until his return to private practice.
Dave is licensed to practice law in all courts in the state of Idaho,
is admitted to the Ninth and Tenth Circuit Courts of Appeals and
the United States Supreme Court. Dave’s practice concentrates on
advising, representing, and training local government officials and
entities throughout the state, with emphasis on governance issues,
employment law, civil rights, law enforcement and governmental
operations, liability and litigation. Dave can be contacted at (208)
383-9511 or dave@naylorhales.com.

Other Members of the Firm Include:

Kirtlan G. Naylor Roger J. Hales
Bruce J. Castleton James R. Stoll
Eric F. Nelson Lynnette L. McHenry

Robert G. Hamlin, Of Counsel James D. Carlson, Of Counsel

950 W. Bannock Street, Ste. 610 Boise, Idaho 83702 Telephone: 208.383.9511 Website: www.naylorhales.com

’ We are pleased to announce that
g Lynnette L. McHenry has joined our Firm as Senior Counsel.
R &

l;lALES, P.C.

AT LAW

NAYLO

ATTORNEY

Lynnette has joined the firm after 16 years of local government
service. She served as a Nez Perce County Deputy Prosecuting
Attorney, as well as its Chief Deputy Prosecutor, and mostrecently, asa
Loss Control Attorney for Idaho Counties Risk Management Program
(ICRMP), a member-owned and governed property and casualty
insurance program created exclusively for Idaho local governments
with more than 750 members. She is licensed to practice law in all
courts in the state of Idaho. Her practice will continue to concentrate
on representing and training local governments throughout the state,
with an emphasis on employment law, general governance issues,
law enforcement liability, planning and zoning issues, administrative
procedures, public records, open meetings and contracts. Lynnette
can be contacted at 208-947-2084 or llm@naylorhales.com.

Other Members of the Firm Include:

Kirtlan G. Naylor Roger J. Hales
Bruce J. Castleton James R. Stoll
Eric F. Nelson Dave Sasser

Robert G. Hamlin, Of Counsel James D. Carlson, Of Counsel

950 W. Bannock Street, Ste. 610 Boise, Idaho 83702 Telephone: 208.383.9511 Website: www.naylorhales.com
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2011 Annual Meeting
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IDAHO STATE BAR

Sun Valley, ldaho

July 13 - 15, 2011

v Obtain 10 CLE Credits

v'Celebrate Idaho’s Distinguished Lawyers

v'Honor Idaho’s 50/60 year attorneys

V' Thank those who serve our Bar

v'Socialize, network, and connect with fellow members

v'Relax, enjoy and most importantly have fun

Reserve your room today by calling 1-800-786-8259
or visit www.sunvalley.com. A block of rooms is available under
l[daho State Bar Annual Meeting.



We’'ll get you there first.

Combining integrity, innovation
and technology with more than
75 YEARS OF EXPERIENCE we can
produce results, superior in

quality and value.
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= Security Consulting «
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“1 FIND WHAT

| NEED
WITHOUT
WASTING THE
CLIENTS' TIME
OR MONEY.”

BRIAN LEE
ASSOCIATE, NUTTER McCLENNEN & FISH LLP
BOSTON

WestlawNext”

Given today’s economic realities, we're all being asked to do more with less. That's why Nutter made the
switch to WestlawNext™ Brian says that, depending on the research project, WestlawNext cuts his research
time up to 50%. The efficiency not only reduces the cost for the client, but it allows firms to deliver results for
the client faster.

Hear what Brian and others are saying at WestlawNext.com. Learn more about Nutter at Nutter.com.
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