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Does your client have a real estate need?
When it comes to leasing, re-leasing, or buying 
commercial space, it’s not just about the cost per 
square foot. Functionality, location, operational 
costs, floor plate efficiency, physical plant HVAC, 
triple net fees and current vacancy rates all effect 
the equation. How do you help your client make the 
best possible deal?

Put our market expertise and real estate 
knowledge to work on your client’s team.
We’ll help you keep the client informed and 
comfortable in their knowledge of what’s 
available in today’s commercial real estate market. 

Whether it’s evaluating space, considering fully 
loaded operational costs, or contemplating growth 
options, Tenant Realty Advisors can help ensure 
you’re protecting the best interests of your client. 

Tenant Realty Advisors is the only commercial real 
estate firm in the greater Boise area that works 
exclusively for tenants and buyers, so we have no 
conflict of interest issues resulting from representing 
the other side of the negotiation table. Our fees are 
contractually paid by the landlord or seller, so there’s 
no cost to you or your client. Protect the best 
interests of your client by consulting an experienced,   
independent, and unbiased commercial real estate 
broker. Call Bill Beck today at (208) 333-7050. 

Protect the best interests of your client.

William R. Beck SIOR, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com
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40%
40% of Eide Bailly’s forensic accounting  

work involves fraud investigations.

Fraud Investigations  |  Fraud Detection  |  Fraud Hotline  |  Background Checks  |  Litigation Support

208.424.3510  |   www.eidebai l ly.com
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Lance Foster took this photo of the Boise River in Northwest 
Boise. The red and amber hues are produced by “Raleigh 
Scattering” or color generated by hitting molecule-size gas 
particles. Foster is a freelance photographer in Boise, Idaho 
who has chronicled his visits across the globe through 
pictures. Discovering his passion for photography while 
serving in Sarajevo in 1996, he has come to appreciate the 
essence of the moment that can be documented through 
pictures. Subscribing to the idea that all genres of the art 
should be attempted, he has shot everything from high 
profile weddings to NCAA football games. Lance lives in 
Boise with his wife and 11 year-old son.
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This issue of The Advocate is co-sponsored by the 
Business and Corporate Law Section.
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Special thanks to the September editorial team:  Scott 
Randolph, Brent Wilson, Dan Gordon.
Letters to the Editor
The Advocate welcomes letters to the editor or article sub-
missions on topics important to the Bar. Send your ideas 
to Managing Editor Dan Black at dblack@isb.idaho.gov.

Aid in Dying: Not Legal in Idaho;  
Not About Choice
Margaret K. Dore

The United States Judicial Panel on 
Multidistrict Litigation: The Sprezzatura  
of the Federal Judiciary
Suzie Boring-Headlee

Lawyers of Idaho:  A Time for Serious 
Discussion and Consideration of Health 
Solutions 
Terrence R. White 
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Healthcare costs are a 
growing concern.

Does your firm have the 
benefit plan you need?

For more information call: 1 (800) FOR-ALPS

www.IdahoLawyerBenefit.com

ALPS, in partnership with the 
Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are 
entitled to apply for participation in a self-funded 
group health plan tailored to meet the specific 
needs of lawyers and law firm employees.  
Members will benefit from: 
 
  • Quality Coverage
  • Competitive Rates
  • Superior Customer Service
  • A Voice in Plan Design and Management
  • Long-Term Stabilization of Health Benefit Costs

The Plan is not insurance and does not participate in the state guaranty association.
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Advancing the Body of Knowledge in the Business Valuation Industry
Valtrend employees have taught more than a thousand of their peers how to quantify risk in a more empirical 
and less subjective manner - something the courts have been clamoring for. We have championed a technique, 
known as the total cost of equity calculator, to provide more empirical data for the business valuation industry. The 
calculator has subscribers across the United States, Canada, Asia and Europe.

Valtrend provides independent and credentialed valuations for: 
• Litigation support/commercial damages
• Estate and gift taxes: Discount studies
• Intellectual property

• Mergers & acquisitions/ financing
• Marital dissolution
• Buy-sell agreements

Meet the Valtrend Team: Leaders in their Field
A Credentialed Appraiser/National Conference Speaker• 
A Professor of Finance (Ph.D.)• 
An Investment Banker• 

We combine diverse real world experience with high-powered 
quantitative skills to deliver well-informed and reliable opinions.

For more information on Valtrend’s services:
Contact Peter J. Butler, CFA, ASA, MBA at: 
Telephone: (208) 371-7267
Email: pete@valtrend.com
Website: www.valtrend.com
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Only one 
magazine reaches 

ALL LAWYERS 
in Idaho.

The Advocate is 
published nine times 
per year and has a 
circulation of over 5,400.

Advertising in 
The Advocate is not 
only an economical way 
to communicate with the 
legal community, it is 
probably the single most 
effective way of doing 
so. 

For more information on 
advertising rates and 
deadlines, please contact 
Bob Strauser at 
(208) 955-8865 
rstrauser@isb.idaho.gov

  The

  Advocate
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September
September 10-11 
Annual Advanced Estate Planning Seminar
Sponsored by the Taxation, Probate and Trust Law Section
Sun Valley Resort in Sun Valley, ID  
10.0 CLE credits of which 1.0 will be ethics credit
September 29
Idaho Tort Claims Act
Sponsored by the Government & Public Sector Lawyers Section 
8:30  – 10:30 a.m. (MDT) at the Idaho Law Center in Boise, ID 
Webcast Statewide
2.0 CLE credits
September 30 
CLE Program Replays 
Sponsored by the Idaho Law Foundation 
9:00 a.m. – 1:00 p.m. (MDT) at the Idaho Law Center in Boise, ID
3.5 CLE credits of which 1.0 will be ethics credit RAC

October
October 1
Idaho Practical Skills 
Sponsored by the Idaho Law Foundation
8:00 a.m. – 3:30 p.m. (MDT) at the Boise Centre in Boise, ID 
5.5 CLE credits of which 1.0 will be ethics credit RAC
October 8
Issues and Strategies in The Evolving Family Law of Idaho:  
Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (MDT) at the Doubletree Riverside  
in Boise, ID 
6.0 CLE credits 

Live Seminars
Throughout the year, live seminars on a 
variety of legal topics are sponsored by 
the Idaho State Bar Practice Sections and 
by the Continuing Legal Education pro-
gram of the Idaho Law Foundation.  The 
seminars range from one hour to multi-
day events.   Upcoming seminar informa-
tion and registration forms are posted on 
the ISB website at: isb.idaho.gov. To reg-
ister for an upcoming CLE contact Dayna 
Ferrero at (208) 334-4500 or dferrero@
isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on 
demand through our online CLE program.  
You can view these seminars at your con-
venience.  To check out the catalog or sign 
up for a program go to http://www.legal-
span.com/isb/catalog.asp.

Webcast Seminars
Many of our one-to three-hour seminars 
are also available to view as a live web-
cast.  Pre-registration is required.  These 
seminars can be viewed from your com-
puter and the option to email in your 
questions during the program is avail-
able.  Watch the ISB website and other 
announcements for upcoming webcast 
seminars. To learn how contact Eric 
White at (208) 334-4500 or ewhite@isb.
idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available 
for rent in DVD, VCR and audio CD for-
mats.  To visit a listing of the programs 
available for rent, go to isb.idaho.gov, or 
contact Eric White at (208) 334-4500 or 
ewhite@isb.idaho.gov.

Upcoming CLEs

Attend a CLE that keeps you on the cutting edge

October (continued)
October 15
Issues and Strategies in The Evolving Family Law of 
Idaho: Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (MDT) at the Ameritel Inn  
in Pocatello, ID
6.0 CLE credits
October 22
Issues and Strategies in The Evolving Family Law of 
Idaho: Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (PDT) at the Coeur d’Alene Inn  
in Coeur d’Alene, ID 
6.0 CLE credits
October 28-29
Practicing Law in the Digital Information Age:  
What You Need to Know
Co-Sponsored by the Litigation Section and  
Intellectual Property Law Sections
Sun Valley Inn in Sun Valley, ID
9.0 CLE credits of which 1.0 will be ethics credit
Lodging Reservations: (800) 786-8259

November
November 19
Headline News 
Sponsored by the Idaho Law Foundation 
8:30 a.m. – 3:45 p.m. (PST) at the Coeur d’Alene Resort  
in Coeur d’Alene, ID
6.0 CLE credits of which 1.0 will be ethics

Dates and times are subject to change. The ISB website contains current information on CLEs. 
 If you don’t have access to the Internet please call (208) 334-4500 for current information.
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President’s Message

soMe thoughts for the Young Professionals

James C. Meservy 
President, Idaho State Bar  
Board of Commissioners

When I first started practicing law in 
Twin Falls, there 
were many out-
standing law firms 
in the community.  
Some of the firms 
were Lloyd Webb, 
Riley Burton, 
Monte Carlson, 
Ken Pederson and 
their young law-
yers;  John Hep-
worth, Bill Nung-
ester and Mike 
Felton with their 
young lawyers;  Jim May and his young 
guns. Ed Benoit and Bob Alexander’s firm 
was noted for defense work; along with 
John Doerr and his firm.  Tom Nelson 
and John Rosholt’s firm was prominent as 
well.  Quite frankly, there was a wealth of 
fine attorneys to watch, to learn from, and 
to emulate.

I would like to share some of the things 
I learned from many of them.  I hope it 
will help you to be successful profession-
ally, financially and, perhaps, even make 
life in the practice of law a little better. 

First and foremost don’t lie and don’t 
misrepresent.  The Idaho State Bar isn’t 
that large, even in Boise.  What goes 
around comes around, and it can do so 
quickly.  Lawyers who have a reputation 
for not being straight are quickly identi-
fied and it significantly affects their ability 
to resolve matters.  It will cost you money.  
Lawyers build their practice on the back 
of referrals.  If other attorneys have con-
fidence in you, if they respect you, they 
will send you conflicts and matters they 
can’t handle.  If they don’t trust you, they 
won’t.  Pretty simple.

Be yourself.  Don’t try to be some-
thing you are not.  I heard John Hepworth 
describe how he would, as a young law-
yer, go to court and watch a prominent lo-
cal litigator.  After a time he realized that 
he would never be that lawyer.  While he 
did learn many things, for him to be suc-

cessful he had to be himself.  The rest is 
history. 

This may seem odd, but always be kind 
to the clerks of the court.  The running of 
a court-involved law firm and the courts/
clerks is intertwined.  Return phone calls.  
Don’t go to the local coffee shop and bad-
mouth the judge, especially in smaller 
communities.  When attorneys publicly 
bad-mouth the local judge, it makes them 
look small and petty in the eyes of the 
public.  After all, the pubic believes the 
judge is right, and we should follow his 
or her rulings.  If you disrespect the court, 
it is unlikely that those within earshot are 
going to come see you when you or their 
friends have a legal problem.  If you have 
an interest in being a judge someday, you 
will not rise to the top of the candidate list 
by bad-mouthing the judges.  Some have 
tried.  I haven’t seen one of them appoint-
ed yet. 

Years ago, I was at a Bar function 
where a lawyer mentioned above took a 
minute to talk with me.  Perhaps it was 
apparent that I was having a bad day, frus-
trated, thinking about all the things that 
had gone wrong.  He really didn’t know 
me very well, had very few cases with me, 
but took the time to offer some valuable 
insight.  “Jim, they call it the practice of 
law for a reason”, he said.  He went on to 
relate that we “practiced” law every day.  
It put a new perspective on things.  He 
didn’t have to offer the encouragement.  I 
am glad he did.

Act like a professional.  While some 
may disparage lawyers and delight in tell-
ing lawyer jokes, most see their local at-
torney as someone who is well-educated, 
professional, and in good standing within 
the community.  Don’t disappoint them.  
There is never a reason not to be courte-
ous, whether you are at the restaurant, the 
country club, the local fair, whatever.  Too 
much hubris combined with arrogance 
may well distinguish you in the commu-
nity, but it won’t be in a good way.

Become involved in the communi-
ty.  Coach soccer, hockey, Little League 
baseball.  Try not to yell at the officials 
(too much).  Participate in service clubs, 
school activities or events.  Give back 

some time and money to the community 
that is helping you become successful in 
the practice.  The building of relationships 
will help you professionally, financially 
and personally.

Don’t forget your family.   There is no 
success that you can have professionally 
that is worth the loss of your loved ones.  
I am not suggesting that you don’t work 
hard.  You won’t be successful unless you 
put in the time.  Nonetheless, there is time 
to zealously practice law and still devote 
time and attention to those most precious 
to you.

Finally, the highs are never as high as 
they seem - neither are the lows.  Don’t let 
euphoria over a good day or result create 
a false impression of permanent success.  
Never let a bad day or bad result result 
in a state of significant depression or de-
spondency.  An esteemed lawyer told me 
once that you could celebrate the highs 
and medicate the lows, every day, depend-
ing on the events of the day.  Considering 
that most attorneys can easily practice 40 
years plus, celebration rituals followed by 
self-medicating over many years can be 
destructive.  Keeping perspective is al-
ways a good thing. 

There are always the nuts and bolts 
of the practice of law to learn.  Seminars 
teach them well. I suggest a lot can be 
learned from the reputable profession-
als within your community.  They have 
helped me along the way, more than any 
of them will ever know.  Take the time to 
listen and learn.  Watch what they do.  As 
you progress in the practice, you will un-
derstand what I am talking about.  Time 
marches quickly.  It will not be long be-
fore you will be the distinguished lawyers 
and model professionals in your commu-
nity. 
About the Author

James C. Meservy was raised on a 
farm in Dietrich, Idaho. Jim graduated 
from Dietrich High School in 1971. He at-
tended the University of Idaho, graduat-
ing with a Bachelor of Science degree in 
1975. He attended the University of Idaho 
Law School 1976-1979. Jim married Che-
rie Wiser on July 31, 1979. They have six 
children: Ashley, Chris, Tyler, Mallory, 
Baillie, and Jordan.

Jim Meservy 
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hawleytroxell.com | 208.344.6000 | Boise • Hailey • Pocatello • Reno
Hawley Troxell Ennis & Hawley LLP

Ethics & Lawyer Disciplinary 
Investigation & Proceedings

Stephen C. Smith, former Chairman  
of the Washington State Bar Association  
Disciplinary Board, is now accepting  
referrals for attorney disciplinary  
investigations and proceedings in  
Washington, Idaho, Hawaii, and Guam.
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DISCIPLINE

NOTICE TO  
MARK T. MCHUGH

Of CLIENT ASSISTANCE fUNd 
CLAIM

Pursuant to Idaho Bar Commission Rule 
614(a), the Idaho State Bar hereby gives 
notice to Mark T. McHugh that a Cli-
ent Assistance Fund claim has been filed 
against him by former client Jason Bair, in 
the amount of $1,000.  Please be advised 
that service of this claim is deemed com-
plete fourteen (14) days after the publica-
tion of this issue of The Advocate.

CRAIG d. OdEGAARd
Resignation in Lieu of discipline
On July 19, 2010, the Idaho Supreme 

Court entered an Order accepting the 
resignation in lieu of discipline of Coeur 
d’Alene attorney, Craig D. Odegaard.  
The Idaho Supreme Court’s Order fol-
lowed a stipulated resolution of a formal 
charge disciplinary proceeding requesting 
disbarment and related to the following 
conduct.  

In November 2007, Mr. Odegaard 
was indicted by a federal grand jury in 
the United States District Court for the 
District of Idaho for bankruptcy fraud in 
conjunction with his personal bankruptcy.  
The indictment alleged that Mr. Odegaard 
concealed contingency fee rights from the 
trustee and creditors.  On June 4, 2008, 
Mr. Odegaard entered into a Rule 11 Plea 
Agreement.  Mr. Odegaard pled guilty to 
one count of bankruptcy fraud in viola-
tion of 18 U.S.C. §§ 2 and 152(1).  Mr. 
Odegaard was sentenced to a 15 month 
prison term which commenced on January 
7, 2009.  Mr. Odegaard is on supervised 
probation for two years following his re-
lease.  Mr. Odegaard was also ordered to 
pay monetary penalties of a $100 assess-
ment and a $2,500 fine.   

Based upon the foregoing, Mr. Ode-
gaard admitted the factual allegations 
contained in the Amended Complaint in 
the disciplinary case and that he violated 
I.B.C.R. 505(b), I.R.P.C. 8.4(b), 3.3(a), 
8.4(c) and 8.4(d).  In December 2008, the 

Idaho State Bar and Mr. Odegaard entered 
into a stipulation for interim suspension 
of his license to practice law.  On Janu-
ary 6, 2009, the Idaho Supreme Court sus-
pended Mr. Odegaard’s license.  The par-
ties agreed, and the Idaho Supreme Court 
ordered, that the time that Mr. Odegaard 
spent on interim suspension was to be 
credited toward any eventual sanction he 
received in the disciplinary case.  Thus, 
the resignation in lieu of discipline is ef-
fective January 6, 2009.  

By the terms of the Order, Mr. Ode-
gaard may not make application for ad-
mission to the Idaho State Bar sooner than 
January 6, 2014.  If he does make such 
application for admission, he will be re-
quired to comply with all bar admission 
requirements found in Section II of the 
Idaho Bar Commission Rules and shall 
have the burden of overcoming the rebut-
table presumption of “unfitness to prac-
tice law.”  Mr. Odegaard’s name was also 
stricken from the records of the Idaho Su-
preme Court and his right to practice law 
before the courts in the State of Idaho was 
terminated.  

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, ID  83701, (208) 
334-4500.

THOMAS K. OKAI
Resignation in Lieu of discipline
On July 28, 2010, the Idaho Supreme 

Court entered an Order accepting the res-
ignation in lieu of discipline of Thomas K. 
Okai, of Ontario, Oregon.  The Idaho Su-
preme Court’s Order followed a stipulated 
resolution of a formal charge disciplinary 
proceeding requesting disbarment and re-
lated to the following conduct.  

Mr. Okai was previously admitted to 
practice law in Oregon and on April 22, 
2009, the Oregon Supreme Court issued 
an Order suspending Mr. Okai from the 
practice of law in Oregon for a period of 
four years.  Mr. Okai has been an inac-
tive member of the Idaho State Bar and 
has not engaged in the practice of law in 
Idaho since March 2007.  The Oregon 

proceedings and the admissions to the al-
legations in the Idaho disciplinary case 
related to five different matters.  In the 
first matter, Mr. Okai failed to appear on 
behalf of his client.  In the second mat-
ter, Mr. Okai admitted there was a signifi-
cant risk that his representation of a client 
would be materially limited by his interest 
in obtaining prescription drugs from that 
client.  In the third matter, Mr. Okai failed 
to act diligently and reasonably commu-
nicate with his client about the status of 
his client’s matters.  In the fourth matter, 
Mr. Okai failed to render an accounting 
for and refund an unearned portion of a 
client’s fees.  In the fifth matter, Mr. Okai 
pled guilty to two criminal charges, theft 
relating to insufficient funds to cover 
checks that he had written and possession 
of methamphetamine.  

Based upon the foregoing, Mr. Okai 
admitted the factual allegations contained 
in the Complaint in the Idaho disciplinary 
case and that he violated the Idaho Rules 
of Professional Conduct set forth in each 
of the five counts of the Complaint.  

The Idaho Supreme Court accepted 
Mr. Okai’s resignation effective July 28, 
2010.  By the terms of the Order, Mr. Okai 
may not make application for admission 
to the Idaho State Bar sooner than five 
years from the date of his resignation.  If 
he does make such application for admis-
sion, he will be required to comply with 
all bar admission requirements found 
in Section II of the Idaho Bar Commis-
sion Rules and shall have the burden of 
overcoming the rebuttable presumption of 
“unfitness to practice law.” 

By the terms of the Idaho Supreme 
Court’s Order, Mr. Okai’s name was 
stricken from the records of the Idaho Su-
preme Court and his right to practice law 
before the courts in the State of Idaho was 
terminated on July 28, 2010.  

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, Idaho 83701, (208) 
334-4500.  

NEWS BRIEFS

Amendments to IRCP 83(a).  
Appeals from decisions of 
magistrates, effective Sep-
tember 1, 2010

Rule 83(a) has been amended to incor-
porate the recent changes to I.A.R. 11.1 
and I.R.C.P. 54(a) regarding the definition 
of a judgment that states “Judgment” as 
used in these rules means a separate docu-

ment entitled Judgment or Decree that 
does not contain a recital of pleadings, the 
report of a master, the record of prior pro-
ceedings, the courts legal reasoning, find-
ings of fact, or  conclusions of law.  An 
exception has been made for  domestic vi-
olence protection orders.  No exception is 
needed for child protection orders because 
an appeal is provided by statute from these 
such that they fall under subsection (4), 

now (6), of Rule 83(a).  An exception has 
also been made for final orders entered 
upon current forms approved by the 
Idaho Supreme Court; otherwise, orders 
terminating parental rights or modifying 
custody, etc., will have to be followed up 
with judgment in accord with I.R.C.P. 
54(a). The order can be found at http://
www.isc.idaho.gov/rulesamd.htm.
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Your firm ... &Associates. 
Email: joshuasmith@and-associates.net

Telephone: (208) 821-1725
Website: www.and-associates.net

Delegate
...  as you would delegate to an 
associate attorney within your 
firm. 

Profit
... as you would profit from hours 
billed by an associate within  
your firm. 

Direct
... as you would direct work 
produced within your firm. 

Joshua L. Smith

950 W. Bannock Street, Ste. 610 Boise, Idaho 83702  Telephone: 208.383.9511   Website: www.naylorhales.com

We are  pleased to announce that
James d. Carlson has become Of Counsel to the Firm

Jim began a long and distinguished career as a trial 
attorney with the Ada County Prosecutor’s Office in 1982, 
then in private practice, and most recently as a Deputy 
Attorney General in the Civil Litigation Division of the 
Idaho Attorney General’s Office.  Jim is licensed to practice 
law in all courts in the state of Idaho, and is admitted to 
the Ninth Circuit Court of Appeals and the United States 
Supreme Court.  Jim’s trial practice will continue to include 
civil rights, constitutional law, administrative law, corporate 
liability, personal injury, appellate law, employment law, 
and law enforcement liability.  Jim can be contacted at 947-
2071 or jdc@naylorhales.com.

Other Members of the firm Include:
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executive director’s rePort

uniforM Bar exaMination
Diane K. Minnich
Executive Director, Idaho State Bar

This fall, one of the resolutions pre-
sented by the Idaho State Bar will propose 
that the bar adopt the Uniform Bar Exami-
nation (UBE).  Law is unique in that is 
lacks a common licensing test.  The bar 
exam varies from jurisdiction to jurisdic-
tion, even though 
many states use 
the same or simi-
lar tests.  For ex-
ample, all but 2 
states administer 
the Multistate Bar 
Exam.  Two-thirds 
administer some 
sort of perfor-
mance test and 
almost all states 
administer some 
form of essay exam.  The National Con-
ference of Bar Examiners (NCBE) is 
promoting the concept of a uniform test 
because it believes that an individual who 
performs to an acceptable level on a high 
quality licensing test should be able to 
have that performance accepted in other 
jurisdictions. The UBE consists of three 
components to the bar exam, the Multi-
state Bar Examination (MBE), Multistate 
Essay Examination (MEE), the Multistate 
Performance Test (MPT).  These three 
tests are prepared by the NCBE and ad-
ministered by the individual jurisdictions. 
The Idaho State Bar exam already includes 
all three of these components.  Currently, 

the only difference between the exam ad-
ministered by the Idaho State Bar and the 
UBE is that the Idaho exam includes one 
Community Property Law question.  

The UBE is designed to be consistent 
in content and administration across juris-
dictions that opt to use the UBE. Under 
the UBE plan, the three test components 
(MBE, MEE and MPT) involving 6 hours 
of testing on each of 2 days, would be 
weighted equally, and the score that re-
sulted from one test administration would 
be portable from one state to another for 
as long as the receiving jurisdiction is 
willing to accept the score (probably three 
years for Idaho).  Each state may set its 
own passing score.  Just because an ap-
plicant passes the UBE in one state does 
not guarantee the score will be accepted 
by another jurisdiction as a passing score. 

If Idaho adopts the UBE, the ISB 
would continue to:

Decide who may sit for the bar •	
exam and who will be admitted. 
Determine underlying educational •	
requirements. 
Make all character and fitness de-•	
cisions. 
Determine how long incoming •	
UBE scores will be accepted. 
Make ADA decisions. •	
Grade the MEE and MPT. •	
Determine our own pre-release re-•	
grading policies. 
Assure candidate knowledge of •	
additional local content using 
methods we choose. 
Limit the number of times exam-•	

inees may take the bar examina-
tion in our jurisdiction if we so 
choose. 

Currently, two states have adopted the 
UBE, Missouri and North Dakota.  Sev-
eral other states, along with Idaho, are 
considering the adoption of the UBE.  

Chief Justice Dan Eismann, Bar Exam 
Preparation Committee Chair Lane Erick-
son, and Admissions Director Carol Mc-
Donald have been involved in the discus-
sions regarding the creation and structure 
of the UBE.  Their view, along with the 
Bar Commissioners, is that the UBE be 
adopted in Idaho.

Reminder - proposed resolutions 
due September 25

Unlike most state bars, the Idaho State 
Bar cannot take positions on legislative 
matters, or propose changes to rules of 
court, or substantive rules governing the 
bar itself at its Annual Meeting, or by act 
of its Bar Commissioners, without first 
submitting such matters to the member-
ship through the Resolution Process.

Idaho Bar Commission Rule 906 (page 
288 of the 2010-2011 Directory) governs 
the Resolution Process.  Resolutions for 
the 2010 Resolution Process must be sub-
mitted by September 25, 2010.  If you 
have questions about the process or how 
to submit a resolution, please contact me 
at dminnich@isb.idaho.gov or (208) 334-
4500.

2010 District Bar Association Resolution Meetings

district date/Time City

First Nov. 9, Noon Coeur d’Alene
Second Nov. 10, 6 p.m. Moscow
Third Nov. 16, 6 p.m. Nampa

Fourth Nov. 17, Noon Boise

Fifth Nov. 17, 6 p.m. Twin Falls

Sixth Nov. 18, Noon Pocatello
Seventh Nov. 19 Noon Idaho Falls

Diane K. Minnich
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Legislature rejected  
euthanasia 
Dear Editor:  

I have several concerns with the arti-
cle in the recent August, 20l0 Advocate by 
Kathryn Tucker entitled “Aid in Dying: 
Law, Geography and Standard of Care 
in Idaho.”   Whatever one may think of 
Euthanasia, whether denominated “Aid in 
Dying” as the author calls it, or  “physician 
assisted suicide” or “mercy killing”,  as it 
is also known, the article’s suggestion that 
Idaho, like Montana, could legally adopt 
that practice  by judicial decision, simply 
by changing the standard of care for doc-
tors, is a gross misunderstanding of Idaho 
law.  The article’s statement that “Most 
medical care is not governed by statute or 
court decision, but is instead governed by 
the standard of care,” relies solely on 61 
Am. Jur. 2d, for that statement, without 
recognizing that the standard of care for 
doctors in Idaho is established by statute, 
I.C. 6-1012.  The article’s implication that 
Idaho courts can change that standard 
simply by judicially adopting the statu-
tory euthanasia  policies of Washington, 
Oregon or Montana is simply an attempt 
to conduct an end run around the legisla-
ture with the kind of judicial activism that 
prevailed in many U.S. courts during the 
1970s and 80s, and which not only dimin-
ished the public’s respect for the courts, 
but has turned judicial elections into ex-
pensive partisan contests.  The author’s 
suggestion that Idaho can judicially adopt 
euthanasia is false and dangerous, and 
fails to recognize that in both the Idaho 
criminal statutes as well as I.C.6-1012, 
the Idaho legislature has rejected  physi-
cian assisted suicide.

Hon. Robert E. Bakes
Retired Chief Justice
Idaho Supreme Court

 ____________________________ 

Montana doesn’t permit it
Dear Editor:
        I am a Montana State Senator.  I dis-
agree with Kathryn Tucker’s discussion 
of our law in her article, “Aid in Dying: 
Law, Geography and Standard of Care 
in Idaho.” (August, 2010).  Contrary, to 
her implication, a physician can still find 
himself criminally or civilly liable for as-
sisting a suicide in Montana.  The recent 
Supreme Court decision merely gives 

physicians a potential defense to criminal 
liability.  I have also proposed a bill, “The 
Montana Patient Protection Act,” which 
would overrule the Supreme Court deci-
sion to eliminate the defense and render 
it clear that assisted suicide is prohibited 
in Montana.  
        The vast majority of states to consider 
legalizing assisted suicide, have rejected 
it.  The most recent states to reject it are 
Connecticut and New Hampshire.  Only 
two states allow it.
        Assisted suicide, regardless, provides 
a path to elder abuse and steers citizens 
to take their own lives.  These results are 
contrary to our state’s public policies de-
signed to value all of our citizens regard-
less of age.

     Senator Greg Hinkle
Thompson Falls, MT

____________________________ 

Heirs will abuse older people
Dear Editor:

I am a State Representative in New 
Hampshire where, in January, we voted 
down an Oregon-style “aid in dying” law.  
I write in response to Kathryn Tucker’s 
article promoting such laws, which she 
claims promote “choice” for patients at 
the end of life. [Tucker & Salmi, “Aid in 
Dying: Law, Geography and Standard of 
Care in Idaho,” August 2010]  

Aid in dying is more commonly known 
as assisted suicide.  In New Hampshire, 
many legislators who initially thought 
they were for the law, became uncomfort-
able when they studied it further.   Con-
trary to promoting “choice,” it was a pre-
scription for abuse.  The vote to defeat it 
was 242 to 113 (nearly 70%).

Assisted suicide laws empower heirs 
and others to pressure and abuse older 
people to cut short their lives.  This is es-
pecially an issue when the older person 
has money.  There is NO assisted suicide 
law that you can write to correct this huge 
problem.

Do not be deceived. 
Representative Nancy Elliott
Merrimack, New Hampshire

____________________________ 

No assisted suicide in Idaho
To the Editor:

This letter questions your decision to 
publish “Aid in Dying: Law, Geography 

and Standard of Care in Idaho” in the Au-
gust 2010 edition of The Advocate.  Either 
the legal reasoning contained in the “Aid 
in Dying” article was reviewed prior to its 
publication in The Advocate or it was not.  
Hopefully, no attorney associated with 
the Bar read and endorsed the legal argu-
ments contained in this article.  I will only 
cite two of the most obvious fallacies in 
the authors’ reasoning: 
(1) the claim that a recent Montana Su-
preme Court case recognizing the pos-
sibility of using a “consent defense” to a 
charge of homicide as is allowed under 
Montana statutory law in cases of physi-
cian assisted suicide would provide any 
defense to a charge of homicide for the 
same conduct in Idaho, and 
(2) the claim that, because Oregon, Wash-
ington and Montana allegedly permits 
physician assisted suicide, Idaho courts 
would likely find that physician assisted 
suicide meets the local community stan-
dard of care for doctors practicing in Ida-
ho.

At its core, the authors’ argument in 
“Aid in Dying: Law, Geography and the 
Standard of Care” amounts to no more 
than a plea to Idaho doctors that they ig-
nore Idaho law and instead act based upon 
the law of the surrounding states.  What 
Idaho lawyer would provide this advice to 
any doctor client?     

Perhaps “Aid in Dying” was published 
in The Advocate out of some misguided 
notion of free speech rights as providing 
Idaho attorneys a platform to express their 
personal views.  Although the authors cer-
tainly have a right to advocate for their 
personal views, they have no right to do 
so in The Advocate.   And, even if one 
were to contend that allowing such advo-
cacy in The Advocate is a good idea, that 
would not justify The Advocate allowing 
publication of an article falsely claiming 
that assisted suicide was already legal un-
der Idaho law.  

False claims about what the law of 
Idaho actually is, published in The Advo-
cate, cannot possibly benefit public de-
bate on this issue.  If presented to Idaho 
doctors as a peer reviewed legal analysis 
of the law related to assisted suicide in 
Idaho, “Aid in Dying” could actually lead 
some Idaho doctor to assist a patient take 
his or her life in reliance upon the legal 
analysis presented in this article.  While 
achieving this result may be understood 
as an important milestone in the authors’ 
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quest to legalize assisted suicide in Idaho, 
the particular doctor used by those authors 
to make their point may feel betrayed if an 
Idaho court fails to find the legal analysis 
contained in their article applicable to the 
Idaho doctor’s conduct.  And, whatever 
the court ultimately decides about the le-
gality of the doctor’s conduct will come 
too late for the doctor’s former “patient” 
by now likely buried in Idaho.           

Richard A. Hearn, M.D. 
Racine Olson Nye Budge & Bailey, Chtd.

 ____________________________ 

Wrong article for  
The Advocate
Dear Editor:

I was appalled to read the article “Aid 
in Dying: Law, Geography and Standard 
of Care in Idaho” in the last issue of The 
Advocate.  What was your rationale for 
publishing such malarkey? Was this a vain 
attempt on your part to increase reader-
ship, or do you have a more sinister politi-
cal motive? 

According to your website:
 “The Advocate features articles writ-

ten by attorneys on topics of interest to 
members of the legal community.”

Kathryn L. Tucker is not an Idaho 
attorney. She is an extremely well-paid 
political activist stirring up controversy 
through her erroneous rhetoric.  I find it 
extremely difficult to believe that this sub-
ject matter would be of interest to the ma-
jority of your readers. Which leads me to 
ask why publish such an article? Are you 
using your position as editor to help pro-
mote your own political agenda? 

Robin Sipe 
Eagle, ID

 ____________________________ 

Oregon’s law doesn’t work
Dear Editor:

I am a doctor in Portland Oregon 
where assisted suicide is legal.  I disagree 
with Kathryn Tucker’s rosy description of 
our assisted suicide law, which she terms 
“aid in dying.”  

In Oregon, the so-called safeguards 
in our law have proved to be a sieve. Al-
though we are reassured that “only the pa-
tient” is supposed to take the lethal dose, 
there are documented cases of family 
members administering it. 

Family members often have their 
own agendas and also financial interests 

that dovetail with a patient’s death.  Yet 
the true extent of such cases is not known 
as the only data published comes from 
second-and even third-hand reports (of-
ten from doctors who themselves who 
were not present at the death and who are 
active suicide promoters).  What we do 
know about assisted suicide in Oregon is 
essentially shrouded in secrecy. 

The scant information provided by the 
“official” Oregon statistics report that the 
majority of patients who have died via 
Oregon’s law have been “well educated” 
with private health insurance.  See official 
statistics at http://www.oregon.gov/DHS/
ph/pas/docs/year12.pdf.

In other words, they were likely people 
with money.  Was it really their “choice?” 

Preserve choice in Idaho.  Reject as-
sisted suicide. 

William L. Toffler MD 
Professor of Family Medicine 

OHSU--FM 
Portland, OR

 ____________________________ 

Doctors not always right 
Dear Editor:

  I live in Idaho, but formerly lived in 
Washington state where assisted suicide 
is legal.  I was appalled to see Kathryn 
Tucker’s article promoting “aid in dy-
ing,” which is not only a euphemism for 
assisted suicide, but euthanasia.  Indeed, 
in 1991, an “aid in dying” law was pro-
posed in Washington State, which would 
have legalized direct euthanasia “per-
formed in person by a physician.”  Le-
galizing these practices is bad public 
policy for many reasons.  One personal 
to me is that doctors are not always right.    
       In 2005, I was diagnosed with a rare 
form of terminal endocrine cancer.  This, 
along with having contracted Parkin-
son’s disease, has made for a challeng-
ing life.  Like most people, I sought a 
second opinion from the premier hospi-
tal in the nation that treats this form of 
cancer, M.D. Anderson, in Houston.  But 
they refused to even see me, indicating 
they thought it was hopeless.  Now five 
years later, it’s obvious they were wrong. 
        Tucker’s article refers to “aid in dy-
ing” is an “option.” A patient hearing this 
“option” from a doctor, who he views as 
an authority figure, may just hear he has 
an obligation to end his life.  A patient, 
hearing of this “option” from his children, 

may feel that he has an obligation to kill 
himself, or in the case of euthanasia, be 
killed.  As for me, I would have missed 
some of the best years of my life.  These 
are but some of the tragedies of legalized 
“aid in dying.”

I can only hope that the people of Ida-
ho will rise up to chase this ugly issue out 
of town.

Chris Carlson 
Medimont, ID

 ____________________________ 

Article’s lousy legal analysis
Dear Editor:

I read with some dismay the article 
on aid in dying in the August Advocate.  
While I realize that Ms. Tucker and Ms. 
Salmi have strong opinions on the sub-
ject, that is no excuse for The Advocate 
to publish a diatribe so lacking in rational 
analysis.  

The authors first address an Idaho stat-
ute dealing with “euthanasia, mercy kill-
ing, ... or... an affirmative or deliberate act 
or omission to end life” and, in conclusory 
fashion, state that this passage does not in-
clude “aid in dying.”  Worse, they go on 
to cite the Montana Supreme Court case 
on the application of homicide statutes 
in support of the conclusion that Idaho 
physicians “should feel safe” in helping 
their patients to kill themselves.  I wonder 
what percentage of the Idaho Bar would 
be willing to give this advice to a physi-
cian client when that client faces loss of 
liberty and/or their license to practice 
medicine should the attorney prove to be 
wrong?  This article is editorial comment 
masquerading as legal analysis and, at the 
very least, should have been accompanied 
by someone making a counter-argument.

Robert Moody  
Boise, ID 

 ____________________________ 

Oregon mistake cost lives
Dear Editor:

   I was disturbed to see that the suicide 
lobby group, Compassion & Choices, is 
beginning an attempted indoctrination 
of your state, to accept assisted suicide 
as somehow promoting individual rights 
and  “choice.”  I have been a cancer doc-
tor in Oregon for more than 40 years.  The 
combination of assisted-suicide legaliza-
tion and prioritized medical care based 
on prognosis has created a danger for my 
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patients on the Oregon Health Plan (Med-
icaid).

The Plan limits medical care and treat-
ment for patients with a likelihood of 5% 
or less 5-year survival.  My patients in 
that category who have a good chance of 
living another three years and who want 
to live, cannot receive surgery, chemo-
therapy or radiation therapy to obtain that 
goal.  The Plan guidelines state that the 
Plan will not cover “chemotherapy or sur-
gical interventions with the primary intent 

to prolong life or alter disease progres-
sion.”  The Plan WILL cover the cost of 
the patient’s suicide.  

Under our law, a patient is not sup-
posed to be eligible for voluntary suicide 
until they are deemed to have six months 
or less to live.  In the cases of Barbara 
Wagner and Randy Stroup, neither of 
them had such diagnoses, nor had they 
asked for suicide.  The Plan, nonetheless, 
offered them suicide.  Neither Wagner nor 
Stroup saw this event as a celebration of 

their “choice.”  Wagner said: “I’m not 
ready, I’m not ready to die,”  They were, 
regardless, steered to suicide. 

In Oregon, the mere presence of legal 
assisted-suicide  steers patients to suicide 
even when there is not an issue of cover-
age.  One of my patients was adamant she 
would use the law.  I convinced her to be 
treated.  Ten years later she is thrilled to 
be alive.  Don’t make Oregon’s mistake.

Kenneth Stevens, MD
Sherwood, OR
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aid in dYing:  not legal in idaho; not aBout choice

Margaret K. Dore 
Law Offices of Margaret K. 
Dore, P.S. 

“Those who believe that legalizing eu-
thanasia and/or assisted-suicide will 
assure their ‘choice,’ are naive.”

-William Reichel, MD
Coeur d’Alene Press 

June 30, 20101   
Introduction

Last month, The Advocate ran an ar-
ticle by Kathryn Tucker, Director of Legal 
Affairs for Compassion & Choices, a suc-
cessor organization to the Hemlock Soci-
ety.2  Tucker argued that “aid in dying” is 
legal in Idaho such that “physicians should 
feel safe to provide [it]” and that this op-
tion will give patients “choice.”3 

“Aid in dying” is a euphemism for eu-
thanasia and physician-assisted suicide.4   
Tucker’s article appears to be limited to 
physician-assisted suicide.  Regardless, 
an Idaho doctor who undertakes such 
practice is subject to criminal and civil li-
ability.  It is also untrue that legalization 
will assure patient choice.  
Physician-assisted suicide 

The American Medical Association 
(AMA) defines physician-assisted sui-
cide, as follows:  
“Physician-assist-
ed suicide occurs 
when a physi-
cian facilitates a 
patient’s death 
by providing the 
necessary means 
and/or informa-
tion to enable the 
patient to perform 
the life-ending 
act (e.g., the phy-
sician provides 
sleeping pills and information about the 
lethal dose, while aware that the patient 
may commit suicide).”5 

The AMA rejects assisted suicide.6   
Assisted suicide is also opposed by dis-
ability rights groups such as the Disability 
Rights Education and Defense Fund, and 
Not Dead Yet.7 
Most states and Canada  
do not allow assisted suicide

The vast majority of states to consider 
assisted suicide, have rejected it.8   This 
year, New Hampshire and Canada reject-
ed it by wide margins.9    

There are just two states where assisted 
suicide is legal: Oregon and Washington.  
These states have statutes, which give 

doctors immunity from criminal and civil 
liability.10  In Montana, there is a court de-
cision, which gives doctors a potential de-
fense to criminal prosecution, but does not 
legalize assisted suicide by giving doctors 
criminal and civil immunity.11 
Not what the voters were promised

The Oregon and Washington acts were 
passed via initiatives in which voters were 
promised that their “choice” would be 
assured.12   Both acts, however, have sig-
nificant gaps so that patient choice is not 
assured.  For example, neither act requires 
witnesses at the death.13   Without disinter-
ested witnesses, the opportunity is created 
for someone to administer the lethal dose 
to the patient without his consent.  Even if 
he struggled, who would know?

Oregon and Washington are also 
“Don’t Ask, Don’t Tell” states.  Required 
official forms and reports do not ask about 
or report on whether the patient consent-
ed at the time of death.14   Consent at the 
time of death is also not required by the 
language of the acts themselves.15   Once 
again and contrary to marketing rhetoric, 
patient “choice” is not assured. 

New Hampshire
In January 2010, an assisted suicide 

bill was defeated in the New Hampshire 
House of Representatives, 242 to 113.16 

The major reason was elder abuse.17   New 
Hampshire Representative Nancy Elliott 

states: “These acts empower heirs and 
others to pressure and abuse older people 
to cut short their lives.  This is especially 
an issue when the older person has money.  
There is no assisted-suicide bill that you 
can write to correct this huge problem.”18 
Patients are not necessarily dying

Oregon and Washington’s acts apply 
to “terminal” patients, defined as having 
no more than six months to live.19   Such 
patients are not necessarily dying.  Doc-
tor prognoses can be wrong.20   Moreover, 
treatment can lead to recovery.  Oregon 
resident, Jeanette Hall, who was diag-
nosed with cancer and told that she had 
six months to a year to live, states:

I wanted to do our law and I 
wanted my doctor to help me.  In-
stead, he encouraged me to not give 
up and ultimately I decided to fight.  
I had both chemotherapy and radia-
tion. . . .

It is now nearly 10 years later.  If 
my doctor had believed in assisted 
suicide, I would be dead.21 

Expanded definitions of “terminal”
Compassion & Choices has proposed 

expanded definitions of terminal for the 
purpose of assisted suicide laws, which, 
if enacted, will cause these laws to apply 
to people who are clearly not dying.  This 
was the case with the New Hampshire bill 
described above.  When originally intro-
duced, it contained the following defini-
tion of “terminal condition”:

Margaret K. Dore 

Julie Brown of Seattle holds a sign she used at a protest against a Washington law 
that allows assistance for suicide.

Photo courtesy of Rani Kay Sampson
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According to  Donna Cohen, an expert 
on murder-suicide, the typical case involves 

a depressed, controlling husband 
who shoots his ill wife...   

XIII. “Terminal condition” 
means an incurable and irrevers-
ible condition, for the end stage of 
which there is no known treatment 
which will alter its course to death, 
and which, in the opinion of the at-
tending physician and consulting 
physician competent in that disease 
category, will result in premature 
death.22 
Commentator Stephen Drake explains 

the definition’s ramifications, as follows: 
“[T]erminality is defined as having a con-
dition that is irreversible and will result in 
a premature death.  My partner [a motor-
ized wheelchair user] would fit that defini-
tion.  Many people I work with also fit the 
definition. . . .  None of them are dying.”23 

In Montana, Compassion & Choices 
proposed another broad definition of “ter-
minally ill adult patient,” as follows: “[An 
adult] who has an incurable or irreversible 
condition that, without the administration 
of life-sustaining treatment, will, in the 
opinion of his or her attending physician, 
result in death within a relatively short 
time.”24   Attorney Theresa Schrempp and  
doctor Richard Wonderly provide this 
analysis:25

[The] definition is broad enough to 
include an 18 year old who is insulin de-
pendent or dependent on kidney dialysis, 
or a young adult with stable HIV/AIDS.  
Each of these patients could live for de-
cades with appropriate medical treatment.  
Yet, they are “terminally ill” according to 
the definition promoted by [Compassion 
& Choices]. 
It’s not about choice

Once a patient is labeled “terminal,” 
the argument can be made that his treat-
ment should be denied in favor of some-
one more deserving.26   This has happened 
in Oregon where patients labeled “termi-
nal” have not only been denied coverage 
for treatment, they have been offered cov-
erage for assisted suicide instead.27   The 
most well known case involves Barbara 
Wagner, who had lung cancer.28   The Or-
egon Health Plan refused to pay for a drug 
to possibly prolong her life and offered to 
pay for her assisted suicide instead.29 

After Wagner’s death, Compassion 
& Choices’s president, Barbara Coombs 
Lee, published an editorial in The Orego-
nian arguing against Wagner’s choice to 
try and beat her cancer.30   Coombs Lee 
also defended the Oregon Health Plan and 
argued for a public policy change to dis-
courage people from seeking cures.31  

This editorial, combined with Com-
passion & Choices’ expanded definitions 
of terminal, provide a glimpse into Com-
passion & Choices’ true agenda: It’s not 
the promotion of personal choice.

In Idaho, assisted suicide  
is prohibited by the common law

Criminal Liability
The Idaho Code provides that when 

there is no statute governing a matter, the 
common law of England applies.32   “At 
common law, an aider and abettor [of sui-
cide] was guilty of murder . . . .”33 

Prior to 1994, there were no statutes 
in Idaho addressing assisted suicide.  As-
sisted suicide was prohibited by the com-
mon law and chargeable as murder.

In 1994, the Idaho Legislature passed 
an act to establish procedures for Do Not 
Resuscitate Orders.34   As part of this act, 
the legislature included a provision that 
assisted suicide was not being made legal.  
The provision stated: “This act does not 
make legal and in no way condones, mercy 
killing, assisted suicide or euthanasia.”35   

In 2001 and 2007, the provision was 
re-codified.36   Now part of the Medical 
Consent and Natural Death Act, it states: 
“This chapter does not make legal, and 
in no way condones, euthanasia, mercy 
killing, or assisted suicide or permit an 
affirmative or deliberate act or omission 
to end life, other than to allow the natural 
process of dying.”37 

Per the above provision and common 
law, assisted suicide remains a crime in 
Idaho.  Assisted suicide can also be statu-
torily charged as murder.  Idaho Code § 
18-4001 defines “murder” as the “unlaw-
ful killing of a human being . . . with mal-
ice aforethought,” while Idaho Code § 18-
4002 states that “malice” is a “deliberate 
intention unlawfully to take away the life 
of a fellow creature.”38   With assisted sui-
cide prohibited by common law and not 
subsequently made legal, a doctor who as-
sists a suicide with “deliberate intention” 
is guilty of such unlawful killing.  He can 
be statutorily charged with murder. 

Civil liability 
In 2009, the Idaho Supreme Court 

decided Cramer v. Slater,  which states 
that doctors “can be held liable for [a] pa-
tient’s suicide.”39   In Cramer, doctors neg-
ligently informed a patient about his HIV/

AIDS status, which allegedly caused him 
to commit suicide.40  

Tucker does not address Cramer.  She 
argues instead that Idaho doctors are free 
to perform assisted suicide due to the law 
in Oregon, Washington and Montana.41   
Ignoring for the moment that assisted sui-
cide is not actually legal in Montana, this 
is like saying that because a brothel is le-
gal in Nevada, the same brothel is legal in 
Utah.  This is obviously not the case.

Tucker also argues that the above pro-
vision in the Medical Consent and Natural 
Death Act does not prohibit “aid in dying” 
because aid in dying is not “suicide.”42 

She made a similar argument as counsel 
for the plaintiffs in Blick v. Connecticut.43   
The Court disagreed and dismissed the 
case.44   Judge Aurigemma stated:

[T]he legislature intended the 
statute to apply to physicians who 
assist a suicide and intended the 
term “suicide” to include self-kill-
ing by those who are suffering from 
unbearable terminal illness.
The language and legislative history 

of § 53a-56 compel the conclusion that 
the defendants [state’s attorneys] would 
not be acting in excess of their authority if 
they prosecuted the plaintiffs under § 53a-
56  for providing “aid in dying.”45  

Tucker concludes her article by hold-
ing out assisted suicide as a solution to 
murder-suicide in elderly couples.  Ac-
cording to  Donna Cohen, an expert on 
murder-suicide, the typical case involves 
a depressed, controlling husband who 
shoots his ill wife:  “The wife does not 
want to die and is often shot in her sleep.  
If she was awake at the time, there are 
usually signs that she tried to defend 
herself.”46  If assisted suicide were legal, 
the wife, not wanting to die, would still 
be a victim. 
Conclusion

Physician-assisted suicide is not legal 
in Idaho.  A doctor who engages in such 
practice is subject to criminal and civil li-
ability.  
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You may have already heard the say-
ing: “If you remember the 70s (or which-
ever decade you were in your late teens 
and early twenties), you were not there.”

If we believe that business and corpo-
rate law is currently the “same old, same 
old,” then the articles in this issue may 
suggest to us that we have not been pay-
ing attention. 

In the May 2010 Business and Cor-
porate Law Section’s annual seminar, we 
learned from Denver lawyer Thomas M. 
Kim that there exists creative legal work 
for our struggling 
corporate clients 
in this dismal 
economy. Jace 
Richard’s “Triple 
Triangular Per-
spective” article in 
this issue follows 
this theme with 
ideas on how we 
can assist our cli-
ents through these 
difficult financial 
times and how lo-
cal resources exist in this endeavor. 

Tonn Petersen reveals the privacy 
struggles we face in the social-networking 
age. 

Rebecca A. Rainey alerts us to the 
concerns our engineer clients face should 
they consider lien recordation. 

You may want to know if your clients 
involve themselves in political campaigns 
and be ever mindful of what Linda Pall 
shares with us. Please understand that 
her article is severely edited and you may 
want to contact her for the full scoop. 

Richard Seamon nails down the cur-
rent Punitive Damages case law so that 

we may properly advise our clients of the 
risks. 

Brent Wilson tackles for us concerns 
from the state and the federal level when 
advising and serving on nonprofit boards. 

We can all take to heart Mark Peter’s 
article about “Nuts and Bolts Lawyering” 
in our quests to serve our clients as fully 
as possible. 

I thank my predecessors and especial-
ly David Jensen for his past two years of 
leadership and guidance for our Section, 
and in particular, for me. In the past year, 
the section’s finance committee and other 
members have worked beyond the call of 
duty to develop a very ambitious mission 
statement and guidance plan for Section 
administrations into the future. Also, I 
thank all who have prepared articles to 
this issue. This administration hopes to 
reach out across the state to our members 
in furtherance of the planning and work 
accomplished by the finance committee 
and others who have thanklessly volun-
teered their time and skill for the benefit 
of all the Section members. 

Finally, yes, Tobi Mott, I thank you 
for spearheading and gently prodding all 
article contributors for this year’s issue of 
the September 2010 Advocate.
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If we believe that business 
and corporate law is 

currently the “same old, 
same old”, then the articles 
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a fraMeWork for the ManageMent of a turnaround
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Solutions, Inc.

  

The corporate attorney should examine how to keep 
communication open for owners and company directors 

to question the company’s management team.  The world of turnarounds
Turnaround practitioners advise on, 

and typically execute, the changes neces-
sary for a struggling company to optimize 
its profit and performance.  A corporate 
turnaround requires a well-constructed 
strategy and near-flawless execution, al-
ways taking into account stakeholder1 
demands.  A business turnaround’s suc-
cess is due in largest part to:  (1) the turn-
around consultant’s outside perspective 
from that of existing management, (2) the 
consultant’s lack of personal investment 
in the past, and (3) the variety of tools in 
the consultant’s toolbox.

This article is not a “how-to” for law-
yers on dealing 
solely with legal 
issues but, rather, 
a “how-to” for 
lawyers who wish 
to truly be coun-
selors to their 
business clients.  
Effective business 
attorneys must un-
derstand the fun-
damentals of how 
every business 
operates; they 
must be able to think and speak holisti-
cally to business’ management.  Addition-
ally, since law firms are themselves busi-
nesses, law firms can also benefit from the 
perspective provided in this article.
A business and its management

A business is a unique entity with 
personality, character, and responsi-
bilities.  A company’s existence, unlike 
humans, is totally utilitarian.  It must have 
purpose, and it must fulfill that purpose.  
A company makes commitments to its 
stakeholders, and these stakeholders make 
up its being and character.  Management 
is responsible for ensuring that the com-
pany’s purpose is responsibly fulfilled and 
obligations met so the business remains 
healthy.  Management must also help it 
grow and mature, while protecting it from 
abuse by its stakeholders or, more often, 
by management itself.  The heart of a turn-
around deals with management’s failure to 
marshal all its stakeholders and resources 
to meet  the company’s obligations.

Management is generally the prob-
lem.  A company is six times more likely 
to fail because of internal forces (manage-
ment and controls) than external ones.2  
Management, however, tends to blame 
external forces (e.g., the economy) for its 
failures.  These economic times and exter-
nal forces are now the norm, and the busi-
ness community is undergoing extreme 

stress by changes 
in every realm of 
the business world 
(e.g., global mar-
kets and competi-
tion, technology, 
regulation, etc.).  
Management must 
see the company 
as living within 
an ongoing turn-
around, remaking 
itself for the un-

avoidable new and different tomorrow.  
Every company is either in some stage of 
change or some stage of failure.

Self-diagnosis is the common prob-
lem.  Those who generally attempt to di-
agnose a company’s woes (e.g., manage-
ment, accountants, attorneys, etc.) rarely 
deal with the real root causes.  Why?  Be-
cause as humans, we tend to attack symp-
toms.  Further, we do so with our limited 
tool sets: accountants tend to attack a 
problem with historic numbers; lawyers 
tend to attack a problem with the law; and 
managers/owners tend to attack a problem 
from within the biased box of their own 
construction, likely based on past perfor-
mance but, blinded to the future and the 
true situation at hand.  Additionally, and 
fundamentally, it is human nature to be-
come defensive, justify ourselves, and lay 
blame on other people or forces.  Manage-
ment’s failure to deal with root causes, and 
the blinding bias we all have as humans, 
are the reasons why most companies fail.  

Management must have a contrite 
heart with eyes that see and ears that 
hear.  Generally, management’s percep-
tion of its work, priorities, and image is 
incredibly flawed.  Employees tend to 
know far more about the many failings 
and idiosyncrasies of management than 
does management itself.  In theology, 
“turnaround” means “repent.”  Likewise 
in the context of a corporate turnaround: 
management must see the truth, recog-
nize its failures, accept responsibility, and 
then change course.  In a turnaround’s ex-
ecution, the true acceptance of blame by 
managers, and the resulting humility, can 
be extremely motivating.  Management’s 
failure to accept responsibility is a com-
mon denominator in almost every failure.  
The corporate attorney should examine 
how to keep communication open for 
owners and company directors to ques-
tion the company’s management team.  
Such a big-picture vantage looks beyond 
narrow legal questions and, instead, fuels 
the soul-searching needed for a successful 
restructuring.

Management, alone, should not de-
fine the issues or solution or execute the 
turnaround plan.  A competent physician 
would never allow a patient to diagnose 
and treat himself because, as patients, we 
don’t know what we don’t know, and what 
we do know is only part of the problem.  
Instead, the physician takes a patient his-
tory and then uses that information along 
with her training and experience to de-
termine a diagnosis and treatment.  The 
same goes for a corporate turnaround.  
The overwhelming majority of managers 
or leaders know but a portion of what is 
really happening within their company, 
the industry in which it operates, and the 
overall economy upon which the company 
depends.  Furthermore, the skill sets nec-
essary for a turnaround are different than 
those of routine management.  Consider 
a typical fact pattern: The company is se-

Jace RichardsSteve Neighbors
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verely struggling with cash flow and has 
negative or low stockholder equity.  Mo-
rale is low, key employees are leaving or 
have left, and stakeholders are questioning 
management’s character and competency.  
Sales are critically low, suppliers have the 
company on COD or priced noncompeti-
tively, and competition is usurping what 
remains of the company’s market share.  
The company is in default on credit agree-
ments, legal costs have skyrocketed, and 
credit sources have dried up.

And what is the typical response?  Re-
size the balance sheet and let management 
continue in a Chapter 11 bankruptcy pro-
ceeding, declaring symptoms as the root 
cause and forcing a cram down3 plan on 
the creditors without making any sub-
stantive changes to the organization or its 
strategy.  With facts like this, it is no won-
der the vast majority (upwards of 90%) 
of Chapter 11 debtors never successfully 
emerge from bankruptcy.4

Management is the cardinal asset of 
a company.  It goes without saying that 
a turnaround is doomed without effective 
management.  Management is in the best 
position to truly embrace the perspective 
of a company’s obligations to all its stake-
holders.  In an attempt to communicate this 
view to management, we use a framework 
we call the Triple Tri-Angular Perspective 
Method (“3TAP Method”).  As counsel-
ors, you may find the 3TAP Method help-
ful in sharpening your critical eye to offer 
your clients a more objective and sobering 
perspective during tough times.
Triple Tri-Angular Perspective 
Method (3TAP Method)

Managing a business or turnaround is 
not a smooth or linear process.  Manage-
ment must have acute multitasking capa-
bilities to service concurrent stakeholder 
demands that all look to the same resourc-
es for satisfaction.  A company’s stake-
holder obligations are never naturally 
aligned but must be managed, particularly 
as stakeholders and their demands change.  
The 3TAP Method described below is the 
method, albeit highly simplified, that can 
be used to train management as well as 
drive a turnaround. 
Triangle 1: Tasks for management

Management must always be mind-
ful of the concurrent duties that a com-
pany has to its stakeholders.  A simple 
tool that can tap into the core issues for 
assessing management is the center piece 
of the 3TAP Method: the Task Triangle.  
Imagine this triangle as a pinwheel, con-
stantly rotating and directing all three of 
its points to each of the six stakeholder 

groups.  Management must continually 
review, develop, and adjust the specific 
stakeholders in each group as well as the 
overall relationships of all groups.  The 
three points of the Task Triangle are:

Target.  Management must see the 
clear target of the company’s obligations 
to its stakeholders and must employ met-
rics to track fulfillment of the company’s 
responsibilities.  Efforts to satisfy the tar-
get for each stakeholder must be balanced 
with those of all other stakeholders.  Each 
commitment is uniquely different per 
stakeholder; therefore, management must 
actively understand and manage those 
specific targets and commitments.

Act Now.  There is a constant need for 
up-to-date action items to rectify prob-
lems as they occur.  These action items 
are reviewed to evaluate management’s 
understanding of its purpose and to assess 
its foresight.  Understanding how manage-
ment got into dire straits speaks volumes 
about existing management. 

Potential.  Every stakeholder group 
has the potential to be more committed to 
the company, to present more resources, 

and to be further developed to assist the 
company in fulfilling its purpose and ob-
ligations.  If the company is stagnant, it 
is on borrowed time.  The company must 
continually learn, grow, and change, and 
the only way to do so is to develop its po-
tential.

Management rarely attempts to iden-
tify all of its stakeholders and commit-
ments.  Instead, management generally 
deals with stakeholder issues independent 
of the others.  Moreover, management 
typically fails to proactively address fore-
seeable issues with the stakeholders or to 
cultivate the potential power in each stake-
holder or group.  Every company will fail 
if management neglects its stakeholders; 
thus, the other two triangles of the 3TAP 
Method are comprised of the stakehold-
ers to which the Task Triangle is always 
directed.  The stakeholders of a company 
are sorted into two triangles: (1) the Ac-
quired Stakeholders (company-specific), 
and (2) the Public Stakeholders (universal 
to all companies based on law, industry, 
and society).
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Triangle 2: Acquired stakeholders
Acquired Stakeholders make com-

panies unique.  Different companies may 
have common components and stakehold-
ers, but the combination itself is unique to 
each company.  A company’s identity lies 
in its Acquired Stakeholders, its relation-
ships with them, and how it leverages and 
improves those relationships.  The three 
points of the Acquired Stakeholders Tri-
angle are:

Totally External.  These stakeholders 
are the company’s most fragile relation-
ships.  For communicating the overall 
framework, external stakeholders can be 
generally categorized as follows:

Customers.  A key element to a suc-
cessful business is how it attracts, servic-
es, and retains customers compared to its 
competitors.  A company must be custom-
er-centric as this is the most delicate of all 
stakeholders.

Creditors.  This group includes lend-
ers, vendors, and landlords.

Critical Relationships.  This group 
includes special relationships specific to 
a given company such as franchisors and 
license holders.

All Internal.  Effectively balancing all 
internal stakeholders is rare among man-
agement teams.  Most managers focus on 
the squeaky wheel, resulting in misevalu-
ation of resources, inefficient structure, 
and abuse by, or of the, owners.  Internal 
stakeholders can be generally categorized 
as follows:

Operating Resources.  This group in-
cludes employees, equipment, processes, 
facilities, technologies, and cash.

Operating Structure.  This group in-
cludes organizational structure, manage-
ment, paper flow, communication chan-
nels, performance metrics, and resource 
employment strategy.  

Owners.  Owners are to be rewarded 
only after all other stakeholder commit-
ments are fulfilled.  Therefore, it behooves 
owners to have responsible and capable 
management.

Professionals.  This stakeholder group 
comprises perhaps the least fragile of the 
acquired stakeholders as they are paid for 
specific functions or purposes.  Profes-
sional stakeholders can be generally cat-
egorized as follows:

Tax & Accounting.  Credibility on 
numbers, tax returns, and implications is 
a key element in all turnarounds (and all 
businesses).  Frequently, CPAs are not ful-
ly utilized by management, despite CPAs 
having perhaps the best overall reputation 

among professional groups.  A good CPA 
is also a powerful weapon in negotia-
tions.

Legal.  Management must actively 
engage counsel for the company’s organi-
zational structure and general operations.  
However, management typically fails to 
engage good counsel from the outset (of-
ten due to cost), but then pays a price in 
the long run for its short-sighted savings.  
In a turnaround, a skilled and reputable 
corporate attorney is critical, often sup-
plemented by skilled bankruptcy counsel.  
A creditor-specific attorney is also helpful 
to assist the team with stakeholder under-
standing and negotiations.

Task-Specific Functions.  This group 
includes skill sets specific to a given com-
pany such as lean engineers,5 turnaround 
practitioners, advertising consultants, and 
IT professionals.
Triangle 3: Public stakeholders

All companies have responsibilities 
to Public (or non-acquired) Stakeholders.  
The three points of the Public Stakehold-
ers Triangle are:

Trade & Industry.  Failure to main-
tain proactive involvement with one’s 
trade associations results in erosion of the 
company’s core competencies and inhib-
its its ability to learn, grow, and change.  
This is a common error of management.  
Trade associations can be great sources 
of assistance, networking, resources, and 
understanding of the current state of the 
industry.

Authorities & Regulators.  Federal, 
state, and local authorities and regulators 
can not only negatively affect a business 
by way of sanctions, but they can also be 
a tremendous ally and leveraged in a way 
to help a company better fulfill its obliga-
tions to all stakeholders.  Tremendous ad-
vantages can be harvested from the EPA, 
IRS, and other like agencies traditionally 
feared by companies.

Place in Community.  A company’s 
community is perhaps the most unrecog-
nized and abused Public Stakeholder, yet 
it is a potentially enormous value-add.  

Untold benefits often result when man-
agement seeks to align the company’s val-
ues with that of its community.  The com-
munity provides a wealth of employees, 
professionals, vendors, customers, and 
literally every local resource a company 
needs; its image and network in the com-
munity can bring far-reaching value to the 
company.
How this relates to you  
as an attorney

Although attorneys alone cannot make 
a turnaround, they can certainly break one.  
The traditional legal mindset – the adver-
sarial “us against them” approach – can 
doom the company at breakneck speed.  
The law is a necessary element for any 
turnaround, but it does not comprise the 
entire framework.  Too often, we have seen 
attorneys attempt to justify their existence 
by starting fires only to show off their 
firefighting prowess, and that, it seems, 
is very short-sighted.  The best thing you, 
as an attorney and counselor, can do for 
your client, is to look beyond the client’s 
diagnosis with an eye toward the simple 
truth that the client’s diagnosis is only 
part of the story.  Consider discussing 
with the client the issues presented here, 
encourage the client to retain a qualified 
turnaround practitioner, and then jump on 
board for the myriad of legal work to be 
done during the turnaround process.  As 
part of the turnaround team, you become 
more involved in the company’s lifecycle, 
and you play an instrumental role as your 
client grows and succeeds. 

Additionally, law firms are not im-
mune from the perils of mismanagement, 
so consider applying the 3TAP Method 
to your own practice and managing your 
firm according to the framework dis-
cussed here.
Conclusion

Management is the key element in a 
successful business or turnaround.  We 
successfully retain management in the 
vast majority of turnarounds, but they 
must wrestle with the issues revealed by 
the 3TAP Method.  The knowledge gath-

  

As part of the turnaround team, you become more 
involved in the company’s lifecycle, and you play an 
instrumental role as your client grows and succeeds. 
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ered from employing the 3TAP Method 
drives the turnaround strategy and busi-
ness plan, all in conformance with a 
Chapter 11 reorganization plan if the need 
arises.  Moreover, the 3TAP Method cre-
ates a communication channel between 
all stakeholders, with trust and coopera-
tion being gained throughout the process 
because someone with credibility (an out-
side professional) is proactively and open-
ly communicating with them, as existing 
management is always suspect in the eyes 
of injured stakeholders.  

The 3TAP Method unites the stake-
holders for success of the firm for their 
greatest payback, and there is a greater 
willingness on the part of the stakeholders 
to bear some of the pain when they see the 
holistic picture and a viable future.  

The 3TAP Method trains management 
in their stewardship responsibilities going 
forward.  Management, if retained, always 
ends up with a changed perspective and 
better insight into its various roles.  Em-
ploying the 3TAP Method results in stron-
ger internal and external relationships that 
are then further developed into more and 
better resources, greater performance, a 
brighter future, and thus more value to 
all.
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...[T]here is a greater willingness on the part 
of the stakeholders to bear some of the pain 

when they see the holistic picture and a viable future.      

Interest on Lawyers’ Trust Accounts

Special Thanks...
The Idaho Law Foundation would like to 
thank the following banks for continuing 
to pay competitive interest rates during 

these difficult economic times.

Bank of the Cascades
Idaho Banking Company
Idaho Independent Bank
Idaho Trust Bank
Key Bank
Sterling Savings Bank
Syringa Savings Bank
Wells Fargo

It Matters Where You Bank.

Idaho Volunteer Lawyers Program helped 
recruit and prepare a volunteer attorney to 
represent Susan’s daughter who was suffering 
from abuse at the hands of a family member. 
Susan obtained a permanent protection order 
to stop visitation from the abusive family member when her daughter was present. 
Thanks, in part, to an IOLTA grant IVLP is able to provide legal aid to the poor
and Susan was able to ensure the safety of her child.

Like Susan and her daugher.

Where attorneys place IOLTA funds impacts how much the IOLTA grant program 
offers. Banks that partner with ILF to pay competitive interest rates on IOLTA 
accounts determine whether the Foundation is able to help people like Susan and her 
daughter.

To fi nd out more about IOLTA banks, visit www.idaholawfoundation.org or contact 
Carey Shoufl er, ILF Development Director, at (208) 334-4500.

Where You Bank Can Help Someone Make 
a New Life
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redefining “PrivacY” in the era of social-netWorking

Tonn Petersen 
Perkins Coie, LLP   

The law has not been able to keep up with the frantic 
pace set by rapidly changing technology.      

In today’s business world, internation-
al corporations and local “mom and pop” 
shops alike are scrambling to keep up 
with the ever-changing computer culture.  
Indeed, technology has infiltrated every 
aspect of business. Accountants have 
long since abandoned the art of keeping 
business records in ledgers and instead 
routinely rely on computer databases and 
spreadsheets to store any critical informa-
tion.  Any remaining typewriters are now 
found only in vintage stores.  Employers 
seemingly spend more time communicat-
ing with their employees using email than 
good old fashioned face-to-face commu-
nication, even when an employee might 
be just down the hall.  

Much like email and instant messag-
ing, both thought 
to be a novelty 
used only be a 
few gadget-savvy 
consumers, social 
networking is now 
being embraced 
in the corporate 
world and is be-
ing leveraged as a 
valuable resource.  
However, the rap-
idly changing ad-
vances in technol-
ogy do not come without increased risk to 
those companies and business profession-
als that put such advances to use.  With the 
growing popularity of social networking 
sites such as Facebook, MySpace, Linke-
dIn and Twitter, more and more businesses 
are being confronted with the legal con-
sequences that can stem from activity on 
social websites, especially as they relate 
to privacy concerns.  Relating a personal 
experience or posting a “private” message 
on a social networking page may in fact 
not be a private matter at all.  Content 
posted on a personal social networking 
site is often presented to a jury in a court 
of law as Exhibit “A.”  Employers and 
employees alike are therefore asking the 
question: “What is privacy anyway?”     
The exploding popularity  
of social networking

Social networking sites attract mil-
lions of users each year.  In June 2010, 
Facebook reported over 400 million users, 
of whom approximately 50% are reported 
to log on to the site in any given day.1  

MySpace, launched in 2004, boasts more 
than 113 million active users around the 
world.  Of that number, 76 million users 
are American.2  That means roughly one in 
four Americans currently has a MySpace 
page.  Users of Facebook, MySpace and 
other such sites create profiles and can 
post comments, pictures and details about 
their interests and daily activities.  These 
contents can then be viewed by the public 
as a whole.  Alternatively, a user can limit 
who sees his or her personal page by lim-
iting access to “friends,” a term that refers 
to other users who are invited to view a 
user’s personal page.  It is not uncommon 
for a user to have hundreds of “friends.”  
That user can then request to view data 
from his or her friends’ friends.  Hun-
dreds, and even thousands, of individuals 
are then linked together this way to view 
and share information.  

More recently, multiple networking 
sites have been developed that exclu-
sively target professionals, such as Linke-
dIn and Plaxo.  Along with Facebook and 
MySpace, these sites promote casual and 
informal communication, oftentimes be-
tween business professionals, but some-
times between complete strangers.  This 
type of online forum provides for a more 
relaxed method of communication.  Cou-
pled though with a sense of perceived 
anonymity that comes with communicat-
ing from behind a keyboard as compared 
to face-to-face communication, a startling 
degree of candor is often displayed.   It is 
no doubt then as to why litigators are turn-
ing to social networking content more and 
more in search of those truly incriminat-
ing statements. 

For instance, one commentator recent-
ly noted that The American Academy of 
Matrimonial Lawyers has reported that 81 
percent of its members have used or faced 
evidence in divorce cases found on Face-
book, MySpace, Twitter and other social 
networking sites over the last five years.3  
In addition, there have been an increasing 
number of cases in which an employee’s 
activity on his or her personal social net-

working page has led to the employee’s 
termination.  According to a recent study 
conducted by Proofpoint, an Internet se-
curity firm, of those companies surveyed 
with 1,000 employees or more, 8% re-
ported having terminated an employee for 
comments posted on a social networking 
site.  Often, the termination is a result of 
the employee not using common sense 
when posting about work life, either by 
sharing sensitive corporate details, or by 
making disparaging comments about a 
supervisor or fellow co-worker.4  A user’s 
statement that begins with, “You cannot 
tell another soul this, but .…” is often re-
corded permanently for the world to see.  
Unbeknownst to the user at the time, these 
statements can have a devastating effect 
in the court room.   
What about privacy?

Are there legal limits as to what a law-
yer can access from a person’s social net-
working profile during litigation?  Does a 
person not have a reasonable expectation 
of privacy as it relates to the content of 
what he or she chooses to post on a social 
networking page? Does it make a differ-
ence whether the user chooses a “public” 
or “private” setting?  The answers to these 
questions remain largely unanswered.  
The law has not been able to keep up with 
the frantic pace set by rapidly changing 
technology.   

Acknowledging the advances in tech-
nology, the Advisory Committee on Civil 
Rules did at least recognize the need to 
amend the Federal Rules of Civil Proce-
dure to account for the new methods of 
electronic communication and storage 
and bring the same within the scope of 
the discovery process.  Accordingly, the 
amended Federal Rules of Civil Procedure 
were submitted and upon approval by the 
Supreme Court, became effective on De-
cember 1, 2006.  The amended Rules in-
troduced the phrase “electronically stored 
information” (or, “ESI”) and expressly 
state that ESI is discoverable.  Some com-
mentators point out that social networking 
pages seem to fit nicely within the intend-
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ed scope of ESI, because the amended 
Rules, as well as the Federal Rules of Evi-
dence and applicable state rules, (includ-
ing Idaho’s), do not specifically address 
social networking web sites (which just 
began to gain popularity when the amend-
ed Rules took effect), Courts are left to 
apply the existing e-discovery regulations 
to social media as best they can.5  As a re-
sult, different judges have taken different 
approaches to determining whether social 
networking content can be used in litiga-
tion.  Take for instance a Tennessee judge 
who recently concluded that the best way 
to determine whether social networking 
content should be discoverable in a civil 
case was to create a Facebook page him-
self.  The judge then directed the plaintiff 
to invite him as a “friend” so that he could 
view her photos and comments posted on 
her personal Facebook page in camera.6  A 
novel approach indeed, but the handful of 
other recent cases addressing social net-
working sites reveals no other common 
consensus among the courts.  

For example, an Ohio court recently 
concluded that a party to a lawsuit had 
no expectation of privacy with respect to 
content included on her personal MyS-
pace page when she made that page avail-
able for viewing to others.  In the court’s 
view, the plaintiff could “hardly claim an 
expectation of privacy regarding [such] 
writings.”7   

Even more recently, a California court 
drew a brighter line, or perhaps even a 
different line, with respect to the issue 
of privacy as it relates to social network-
ing.  In May 2010, in the case of Crispin 
v. Audigier, a California district judge 
quashed subpoenas served on Facebook 
and MySpace in a copyright infringement 
lawsuit that sought private messages sent 
through the social sites.  The California 
judge ruled that “private” Facebook and 
MySpace messages are protected infor-
mation under the Stored Communications 
Act.  In quashing the subpoenas served on 
Facebook and MySpace, the district judge 
reversed a magistrate judge who earlier 
held that the messages sent through the 
sites were not protected under the law be-
cause they were public communications.  
The district judge reversed the magistrate 
judge’s ruling because, according to the 
district judge, the magistrate judge failed 
to take into account the fact that both sites 
allow users to send private messages to 
selected “friends” that are not available to 
all users.  Because the user had opted to 
employ private settings on the Facebook 
and MySpace sites, the court ruled that 

the social networking sites did not have to 
produce the messages.8

While the Crispin decision is certainly 
a good starting point for understanding 
how courts might treat social networking 
content in the future, commentators and 
legal analysts say the court left a number 
of questions unanswered.  For instance, 
the case can arguably be read to only ad-
dress the narrow issue of subpoenas to 
third-party social networking companies, 
to which the Stored Communications Act 
is directly applicable.  In theory, though, 
the defendant in the Crispin case, fashion 
designer Christian Audigier, could still 
seek the same information directly from 
the plaintiff in the case, who accused the 
designer of copyright infringement.  The 
court did not signal how such a direct re-
quest would be treated, so the ruling does 
not mean that the private content is com-
pletely protected.9

Other issues are still in dispute as well.  
For instance, if a user has invited hun-
dreds of “friends” to view his or her social 
networking page, is the “private” content 
shared by that user really private at all?  
Does the definition of privacy merely turn 
on whether a user chooses a public or pri-
vate setting by the click of a mouse?  If 
so, can a user involved in litigation make 
critical information inaccessible simply 
by changing privacy settings on his or her 
Facebook or MySpace pages?  

These are some of the questions courts 
will undoubtedly have to address in the 

near future.  One thing is clear though, 
the world of social networking is most 
certainly re-defining the definition of 
privacy, and that this process is far from 
complete.  
About the Author
Tonn Petersen focuses his practice in the 
areas of commercial litigation, labor/em-
ployment litigation and business disputes. 
Tonn earned his J.D. from the University 
of Denver Sturm College of Law and his 
B.A. from Utah State University. He is 
an associate attorney at Perkins Coie in 
Boise.
Endnotes
1 Facebook Press Room, http://www.facebook.
com/press/info.php? fact sheet (last visited June 17, 
2010). 
2 MySpace Press Room, http:www.myspace.com/
pressroom fact sheet (last visited June 17, 2010).
3 Leanne Italie, Facebook is Divorce Lawyers’ New 
Best Friend, Associated Press, June 28, 2010.
4 Adam Ostrow, Facebook Fired: 8% of US Compa-
nies Have Sacked Social Media Miscreants, http://
mashable.com/2009/08/10/social-media-misuse, 
August 10, 2009.
5 Jaclyn Jaeger, E-Discovery Challenges of Social 
Media, Compliance Weekly, June 15, 2010 (citing 
Kathy Owen, a partner at the law firm DLA Piper).
6 Barnes v. CUS Nashville, LLC, No. 3:09-cv-
00764, 2010 WL 2265668, *1 (M.D. Tenn. June 3, 
2010) (slip copy).
7 Dexter v. Dexter, No. 2006-P-0051, 2007 WL 
1532084, *6-7 (Ohio Ct. App. May 25, 2007).
8 Crispin v. Christian Audigier, Inc., --- F.Supp.2d 
---, No. CV 09-09509 MMM (JEMx), 2010 WL 
2293238, *10-12 (C.D. Cal. May 26, 2010).
9 Ryan Davis, Facebook E-Discovery Ruling Only 
Tip of the Iceberg, Law 360, June 8, 2010 (citing 
Daniel  Brown, partner at Sheppard Mulling Richter 
& Hampton, LLP).



The Advocate • September 2010 29

shakY foundations: engineers relY on QuestionaBle PrioritY dates 
to suPPort their Mechanic’s lien claiMs

Rebecca A. Rainey 
Moffatt, Thomas, Barrett, Rock 
& Fields, Chtd.

  

Eventually, the inevitable can no longer be denied,  
the engineer stops work on the project, records a claim 

of lien and, six months later, files suit to foreclose.     
Introduction

The recent economic downturn has 
contributed to a number of failed subdivi-
sion projects, spawning an unprecedented 
amount of mechanic’s lien litigation.  
Much of this litigation stems from the 
1971 statutory amendments, which added 
professional engineers and licensed sur-
veyors as a class of lien claimants.  These 
amendments gave 
rise to two sig-
nificant questions 
regarding the 
priority of an en-
gineer’s lien:  (i) 
whether a lien for 
an engineer’s pre 
acquisition work 
has priority over 
a purchase money 
mortgage, and (ii) 
whether a lien for 
an engineer’s pre 
construction work attaches prior to com-
mencement of construction.  This article 
identifies the priority conflicts arising 
from an engineer’s pre acquisition and/
or pre construction work and provides a 
basic overview to aid the practitioner in 
advising clients – whether lenders or engi-
neers – who find themselves in the midst 
of unstable development projects.
Typical fact pattern

The typical scenario driving lenders 
and engineers into costly priority litigation 
is as follows:  In contemplation of a devel-
opment project, the developer retains an 
engineer to assist with feasibility studies 
or initial preliminary plat work.  Based on 
the engineer’s initial work, the developer 
elects to pursue the project and begins ac-
quiring the property.  The engineer moves 
forward with the platting process and, 
after expending considerable time and 
effort, learns that the developer has run 
out of money.  Though the viability of the 
project is called into question early on, the 
engineer obtains extensions on approvals 
for the preliminary plat, continues to work 
on final plats, and otherwise does whatev-
er he can to help the developer salvage the 
project, all the while incurring additional 
fees and expenses.  As the struggling proj-
ect drags on, the engineer begins looking 
to his mechanic’s lien rights as an in-

creasingly important source of payment.  
Eventually, the inevitable can no longer 
be denied, the engineer stops work on the 
project, records a claim of lien and, six 
months later, files suit to foreclose.

In the foreclosure, the engineer claims 
priority over all other mortgages on the 
property.  The basis for this position is Ida-
ho Code Section 45-506, which provides 
“The liens provided for in this chapter … 
are preferred to any lien, mortgage or other 
encumbrances, which may have attached 
subsequent to the time when … profes-
sional services were commenced to be 
furnished.”  As described above, in almost 
every case, the engineer has commenced 
work before the property was acquired 
and before construction commenced (if at 
all).  However, as the following demon-
strates, Idaho law is unsettled regarding 
the priority date for engineers engaging in 
pre acquisition and pre construction work 
and lenders are increasingly using this un-
settled law to challenge the alleged prior-
ity date of engineers.  Accordingly, prior 
to incurring additional costs and fees in 
an effort to salvage a struggling develop-
ment, the engineer needs to be aware of 
the risk that he will not be able to maintain 
a pre acquisition or pre construction prior-
ity date.
Pre-acquisition work

For many lien claimants, the priority 
analysis begins and ends with Idaho Code 
Section 45-506, which provides that “The 
liens provided for in this chapter … are 
preferred to any lien, mortgage or other 
encumbrances, which may have attached 
subsequent to the time when … profes-
sional services were commenced to be 
furnished.”  Lurking beyond the confines 
of this single statute, however, is a trap for 
lien claimants who engage in the pre-ac-
quisition work typical of many engineers.  
This trap gives rise to the question:  if an 
engineer enters into a contract with a pro-
spective developer who does not own the 

property, how does work under contract 
with a non-owner confer lien rights?
Statutory priority of  
purchase money mortgage

Looking beyond Idaho Code Section 
45-506, it becomes evident that there are 
significant problems with the position that 
liens for pre-acquisition work will have 
priority over subsequently recorded pur-
chase money mortgage.  First, Idaho Code 
Section 45-501 provides that a mechanic’s 
lien can only arise for work “furnished at 
the instance of the owner of the building 
or other improvement or his agent.”  The 
Idaho Supreme Court has concluded that, 
by such requirement, “it does not appear 
that permission or knowledge that the 
work is being done is sufficient to bind 
the owner’s interest in the land.”   Accord-
ingly, unless the contracting party has an 
ownership interest in the land, a mechan-
ic’s lien will not attach.

Second, Section 45-505 provides that 
a lien cannot attach to an interest in prop-
erty greater than that held by the contract-
ing party, as it provides that when person 
contracting for services that gives rise to a 
claim of lien “owns less than a fee simple 
estate in such land, then only the interest of 
the person or persons causing the services 
or improvement therein is subject to such 
lien.”   While it has been recognized that 
a vendee’s interest in a land sale contract 
is sufficient ownership interest to give rise 
to a claim of lien,  such claim of lien only 
attaches to the vendee’s interest – not to 
the fee simple estate in the land.  Again, if 
the contracting party owns less than a fee 
simple interest in the land at the time of 
contracting, the prospective lien claimant 
must be cognizant of the limitations of his 
potential lien rights.

Finally, Idaho Code Section 45-112, 
which is entitled “Priority of purchase 
money mortgage,” reads:  “A mortgage 
given for the price of real property, at the 
time of its conveyance, has priority over 
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Accordingly, there does not appear to be any authority, 
either in Idaho’s mechanic’s lien statutes 

or judicial decisions, suggesting that engineers 
should be entitled to pre-construction priority dates 

not available to other classes of lien claimants.
   

all other liens created against the purchas-
er, subject to the operation of the record-
ing laws.”  This statute, read in conjunc-
tion with Idaho Code Sections 45 501 and 
45 505, provides strong evidence that the 
Idaho legislature intended that lien rights 
accruing against the purchaser in a land 
sale contract are statutorily subordinate to 
the purchase money mortgage.  Accord-
ingly, though an engineer may have done 
significant pre acquisition work, Idaho 
Code Section 45-112 may prevent him 
from claiming a pre-acquisition priority 
date.

The Idaho Supreme Court has not spe-
cifically addressed the relative priority 
of a purchase money mortgage vis-à-vis 
a mechanic’s lien.  The closest decision 
touching upon the issue was found in the 
case of Poynter v. Fargo, where the Court 
expressly noted that the precise issue was 
not before it.   Lien claimants will argue 
that courts should ignore Idaho Code Sec-
tion 45 112 and rely, instead, on Idaho’s 
liberal policy in favor of enforcing me-
chanic’s lien.   However, such approach 
renders Idaho Code Section 45-112 a 
nullity and cannot be supported under a 
plain reading of Idaho statutes.  Accord-
ingly, reading Idaho Code Section 45-112 
in conjunction with Idaho’s mechanic’s 
lien statutes, the weight of the authority 
suggests the issue left open in Poynter v. 
Fargo will be resolved in favor of finding 
priority for the purchase money mortgage.  
Accordingly, it is very risky for a poten-
tial lien claimant to rely upon pre acquisi-
tion priority dates as the basis for its lien 
claim.
Pre-construction work

Not only should engineers be con-
cerned about the stability of pre-acquisi-
tion priority dates, they should be equally 
concerned about pre-construction priority 
dates.  It goes without saying that me-
chanic’s lien statutes vary widely between 
jurisdictions.  Nevertheless, one thread 
that remains uniform is that there must 
be some mechanism to give competing 
encumbrancers notice of potential lien 
rights.  States typically adopt one of two 
mechanisms for accomplishing this goal:  
either requiring the lien claimant to re-
cord notice of commencement of lienable 
activity at the time the off-site work was 
commenced, or by requiring commence-
ment of visible on-site construction before 
any lien claim can attach.

Traditionally, judicial interpretation 
of Idaho’s mechanic’s lien statutes has 
relied on commencement of construction 
activity to provide notice of potential lien 
claims.  Commencement of construction 

was recognized as the earliest priority 
date in the landmark decision of Pacific 
States Savings, Loan & Building Co. v. 
Dubois.  Recently, this decision was up-
held by the Idaho Supreme Court in Ul-
trawall v. Washington Mutual Bank, FSB.  
These two decisions confirmed that lien 
rights attach at one of two times:  either 
the commencement of construction or, 
if the lien claimant was not involved in 
commencement of construction, the time 
the lien claimant actually began providing 
services or materials to the project.

The simplicity of Pacific States’ for-
mula was disrupted when the Idaho leg-
islature added professional engineers as a 
class of lien claimants.  While it is undeni-
able that Idaho’s lien statutes provide lien 
rights to engineers for pre-construction 
work,  it is less clear what is meant by 
“commenced to be furnished” language 
found in Idaho Code Section 45-506 and, 
therefore, when those lien rights attach.  
While the Idaho legislature allowed liens 
for pre-construction work, it is not clear 
whether it intended to allow for pre-con-
struction priority dates, which would give 
engineers more liberal priority dates than 
those available to all other classes of lien 
claimants.
Engineers attempt to gain  
pre-construction priority date

The lack of specific direction on this 
matter has caused engineers to read the 
statute with an eye towards gaining prior-
ity rights the moment they commence pre 
construction engineering services, even 
though pre-construction priority dates are 
not available to other classes of lien claim-
ants.  In support of the position that they 
are entitled to pre-construction priority 
dates, engineers point to the type of work 
that is lienable and argue that if they are 
entitled to a lien for such work, then such 
lien should attach as of the very moment 
they began such work, regardless of when 
(or if) construction is ever commenced.

As additional support for their posi-
tion, engineers point to Ultrawall’s ap-
proval and summary of the Pacific States 

decision, explaining that Pacific States 
construed the statute “to mean that the 
particular lien claimant must either com-
mence to furnish professional services 
such as engineering or surveying, com-
mence the physical construction of build-
ing, improvement or structure, or, if that 
person or entity was not involved with ei-
ther of the above activities, begin to work 
or furnish materials in order for that lien 
claimant’s lien to attach.”   

From that, they argue that Ultrawall’s 
summary of Pacific States establishes an 
engineer’s right to a pre-construction pri-
ority date.  The problem with this argu-
ment is that the priority date of a profes-
sional engineer was not the issue before 
the Idaho Supreme Court in Ultrawall and 
this summary is, at best, dicta.
No basis for pre-construction  
priority date for engineers

In contrast to the support that engi-
neers find in the Ultrawall decision is 
the holding of Beall Pipe & Tank Co. v. 
Tumac Intermountain, Inc.  In that case, 
the Idaho Court of Appeals interpreted the 
language “commenced to be furnished,” 
as it applies to materialmen.  The Beall 
Pipe court held that “commenced to be 
furnished” meant the date that materials 
were first delivered to the project site, 
not the date the lien claimant first began 
to prepare the materials for shipment.  In 
reaching this conclusion, the Court of 
Appeals relied on a California Supreme 
Court decision,  which considered the pri-
ority date of an architect’s services.   The 
California Supreme Court made it clear 
that, under California’s lien statute, liens 
for pre-construction professional services 
cannot claim a pre-construction priority 
date:

When actual construction com-
mences on the ground or material for 
construction is delivered to the site, 
the lien of the architect which then 
attaches is of course for all services 
rendered by him, including services 
rendered theretofore and which con-
tributed to the construction. 
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The Beall Pipe Court then noted that 
the Idaho Supreme Court apparently ad-
opted this rule as early as 1905.   

In 2001, more than 15 years after the 
Court of Appeals issued its decision in 
Beall Pipe, the Idaho legislature amended 
Idaho Code Section 45-506; however, the 
amendment did nothing to address Beall 
Pipe’s holding,  making no effort to give 
“commenced to be furnished” different 
meanings for professionals and material-
men.  Arguably, such legislative inactivity 
constitutes tacit approval of Beall Pipe.  
Accordingly, there does not appear to be 
any authority, either in Idaho’s mechanic’s 
lien statutes or judicial decisions, suggest-
ing that engineers should be entitled to 
pre-construction priority dates not avail-
able to other classes of lien claimants.

Neither Beall Pipe nor Ultrawall di-
rectly addresses whether engineers are 
entitled to a pre-construction priority date.  
Pacific States, Ultrawall, Beall Pipe, and 
the subsequent legislative inaction suggest 
that the priority date of any lien claimant 
(including engineers) must rest on either 
the commencement of construction or, if 
the lien claimant was not involved at the 
commencement of construction, then the 
date the lien claimant actually delivered 
labor, materials or professional services to 
the project site.  Nevertheless, engineers 
are not expected to allow these indicators 
to settle the matter and will continue to 
claim pre-construction priority dates until 
the issue is resolved by the Idaho Supreme 
Court or the Idaho legislature.
Conclusion

In sum, the Idaho Supreme Court has 
not directly addressed whether engineers 
are entitled to pre-acquisition and/or pre-
construction priority dates.  Because en-
gineers often engage in both pre acquisi-
tion and pre construction work, there is 
substantial risk to the engineer who en-
gages in this work without realizing the 
unsettled state of Idaho law.  Likewise, 
there is substantial risk to the lender who 

may be the ultimate source of repayment 
if an engineer’s mechanic’s lien is given a 
pre-acquisition or pre-construction prior-
ity date.

As discussed previously, lenders are 
increasingly challenging an engineer’s 
right to claim these more favorable prior-
ity dates.  Until these issues are resolved, 
engineers must be aware of the high risk 
of litigation and take proactive measures 
to ensure payment for they work they in-
vest in struggling development projects.  
If engineers do elect to continue to incur 
expenses trying to salvage unstable proj-
ects, they are advised not to rely on tenu-
ous lien rights as an important source of 
repayment.

In addition to challenging alleged pre-
acquisition and pre-construction priority 
dates in litigation,  lenders are advised to 
look specifically for pre acquisition and/or 
pre construction work performed by engi-
neers that would not otherwise be appar-
ent through a typical site inspection.  Be-
cause any future unpaid work is lienable 
and will relate back to the original priority 
date, lenders need to take all reasonable 
precautions to obtain lien releases, sub-
ordination agreements, and otherwise en-
sure that there are mechanisms in place to 
make sure the engineer is paid so that lien 
rights with the potential for pre-acquisi-
tion or pre-construction priority dates do 
not arise.
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...[T]he major effect will not likely be felt 
primarily in partisan elections for local,  

state and federal office holders, 
but in judicial elections.     

The U.S. Supreme Court altered the 
political landscape profoundly with a 
sharply divided opinion on corporate po-
litical speech and the role of corporations 
in electoral politics in its January 21, 2010 
decision in Citizens United  v. Federal 
Election Commission1. This paper brief-
ly addresses the content of the majority 
opinion that strikes down a key provision 
of BCRA, the Bipartisan Campaign Re-
form Act, 2 U.S.C. 441b, the concurring 
opinion of Chief 
Justice Roberts, 
and the 90-page 
dissent of Justice 
John Paul Ste-
vens. The paper 
concludes with a 
discussion of re-
actions to this Su-
preme Court opin-
ion among schol-
ars, practitioners 
as well as the ex-
ecutive branch and Congress. Even in this 
2010 November election cycle, the politi-
cal landscape is already feeling the rever-
beration of Citizens United with the first 
forays of corporations into partisan politi-
cal contests. The conclusion finds that this 
decision will change the way corporations 
may take on political issues, should they 
choose to do so and that the major effect 
will not likely be felt primarily in partisan 
elections for local, state and federal office 
holders but in judicial elections. 
Citizens United v. FEC:  
the opinion

Justice Anthony Kennedy wrote for 
a five-justice majority, striking down the 
provisions of the Bipartisan Campaign 
Reform Act of 2002, 2 U.S.C. Section 
441b, hereafter BCRA, prohibiting corpo-
rations and unions from making indepen-
dent contributions from corporation and 
union general treasury funds involving 
“electioneering communications” or ex-
pressly advocating the election or defeat 
of a federal candidate. This case came to 
the Supreme Court as a result of a request 
by Citizens United, a large, well-funded 
nonprofit conservative advocacy corpora-
tion, for declaratory and injunctive relief 

from the provisions of BCRA concerning 
electioneering communications (2 U.S.C. 
441b) and the BCRA disclaimer, disclo-
sure and reporting requirements, BCRA 
Sections 201 and 311.  Citizens United 
produced a movie highly critical of Hillary 
Rodham Clinton, Democratic candidate 
for President in the Democratic primaries 
of 2008, intending to publicize video-on-
demand availability of the movie, Hillary: 
The Movie, widely on broadcast and cable 
television within 30 days of primary elec-
tions.  Before paying the outlets for time 
on the media, faced with the potential of 
civil and criminal penalties from the Fed-
eral Election Commission for violating 
Section 441b, Citizens United went to 
United States District Court, asking the 
United States District Court for the Dis-
trict of Columbia for its opinion. 

The District Court denied Citizens 
United’s request for an injunction. The 
Federal Elections Commission (FEC) 
filed and was granted its motion for sum-
mary judgment by the District Court. Citi-
zens United took the appeal to the U.S. 
Supreme Court where it was argued ini-
tially on March 24, 2009. In an extraordi-
nary move, the Supreme Court requested 
the parties to re-argue the case before 
the Court September 9, 2009. The Court 
asked the parties to address the continued 
validity of Austin v. Michigan Chamber 
of Commerce,2  and McConnell v. Fed-
eral Election Commission3. Should the 
Supreme Court sustain the limitations on 
electioneering communications codified in 
441b and allow the restriction of political 
speech on the basis of the speaker’s cor-
porate identity? The stage was set for a di-
rect confrontation between Congress and 
the Court over the control of exploding 
campaign finance expenditures, including 

those by corporations, given the size and 
importance of the corporate megaphone in 
American political discourse. 

Congress had struggled for many 
years to find a supportable basis for get-
ting some sort of hold on the exploding 
rate of political spending in the face of po-
litical action committees and Section 527 
tax-exempt political organizations (26 
U.S.C. 527) and thought that the McCain-
Feingold legislation would fill the bill. 
Many 527s are run by interest groups and 
used to raise money to spend on issue ad-
vocacy and voter mobilization outside of 
the restrictions on PACs. These organiza-
tions include literally hundreds of groups, 
such as the Swift Boat Veterans for Truth, 
so prominent in the defeat of John Kerry 
in the Kerry-Bush presidential contest of 
2004; Emily’s List, a perennial advocacy 
organization for women in politics; and 
Move-On.org, a progressive advocacy 
group that has taken a major role in press-
ing the Obama legislative agenda. These 
organizations have significant reporting 
and disclosure requirements to preserve 
their tax-exempt status but few restric-
tions on expenditures and contributions. 
The remaining restrictions before the 
Citizens United decision focused on the 
long-held prohibition of direct contribu-
tions from corporate treasuries to candi-
date advocacy expenditures.  

As a direct result of this decision, Jus-
tice Kennedy found  that Austin v. Michi-
gan Chamber of Commerce4 is in direct 
opposition to the First Amendment’s ban 
on Congressional actions that abridge 
freedom of speech, in that Section 441b 
prohibits direct corporate and union ex-
penditures and attaches criminal sanctions 
to violations. Austin’s reliance on an ar-
gument justifying restrictions on indepen-
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Rejecting a century of history is unwise and a departure 
from the respect for precedent and stare decisis that 

should guide the Court.     

dent corporate expenditures in political 
campaigns was based on a governmental 
interest in preventing “the corrosive and 
distorting effects of immense aggregates 
of wealth … that have little or no correla-
tion to the public’s support for the corpo-
ration’s political ideas.”5 Justice Kennedy 
rejected this anti-distortion rationale, find-
ing that corporations, as the source of cor-
porate political expenditures, are not any 
more corrupt than expenditures from very 
wealthy individuals or unions. Austin, au-
thored by Justice Thurgood Marshall, was 
explicitly overruled as well as the relevant 
sections of McConnell v. Federal Election 
Commission6.  

The five-member Court majority in 
Citizens United explicitly overruled the 
earlier 6-3 decision of the Supreme Court 
in Austin and its extension in McConnell 
v. Federal Election Commission, address-
ing prohibition of corporate independent 
expenditures.

Despite the seismic quality of Justice 
Kennedy’s majority rejection of Section 
441b and removal of expenditure restric-
tions on corporations and unions, the pro-
visions of the law requiring disclaimers 
and disclosure of sources of such expendi-
tures were affirmed over the objections of 
Citizens United. While disclosure require-
ments place a burden on the corporation 
or union seeking to participate in demo-
cratic dialogue, the Court found that dis-
closure serves a proper governmental in-
terest, especially in light of the practice of 
some groups to select misleading names 
as sponsors and to hide the true identity 
and interests of the speakers.
Chief Justice Roberts’  
concurring opinion

The Chief Justice, joined by Justice 
Samuel Allito, wrote separately to address 
“the important principles of judicial re-
straint and stare decisis implicated in this 
case.”7 This is especially telling in light of 
the remarks by both justices during their 
confirmation hearings concerning stare 
decisis. The Chief Justice characterized 
the Government’s position as advocating 
direct prohibition of political speech, ex-
tending to the prohibition of newspapers 
owned by corporate entities from run-
ning editorials or opinion pieces relating 
to candidates in upcoming elections. He 
stated that such a position meant that the 
government could restrict First Amend-
ment rights to natural individuals only, 
“subverting the vibrant public discourse 
that is at the foundation of our democracy. 
The Court properly rejects that theory, 
and I join its opinion in full. The First 
Amendment protects more than just the 

individual on a soapbox and the lonely 
pamphleteer.”8

Neither an “inexorable command,”9 
nor a “mechanical formula of adherence,”10 
following stare decisis is a principle of 
policy, not merely upholding past deci-
sions but requiring those past decisions 
to have been decided correctly. With two 
rounds of briefing, two oral arguments 
and 54 amicus briefs, the Court had all it 
needed to arrive at the correct decision, 
according to the Chief Justice.11

Justice Stevenses’ dissent
A strongly worded, 90-page dissent 

by Justice John Paul Stevens, joined in 
by three other members of the Court, Jus-
tices Ginsburg, Breyer, and Sotomayor, 
followed the specific concurring opin-
ion of Chief Justice Roberts and Justice 
Samuel Allito. The underlying issue only 
is “how the appellant may finance its 
electioneering.”12 Did the wealthy, well-
funded non-profit corporation have the 
right, within the 30-day pre-election pe-
riod, to use general treasury funds for par-
tisan, anti-candidate broadcasts?

When talking about elections, Justice 
Stevens recognized fundamental differ-
ences between corporate speakers and 
human speakers. He reminds us that cor-
porations have made wonderful contribu-
tions to society but they are not actually 
members. They are unable to vote or hold 
office. They can be owned and managed 
by non-residents, even aliens, whose in-
terests might be antithetical to those of the 
public in a given state. Legislators have a 
responsibility to take steps to protect their 
citizens from the potentially negative ef-
fects of corporate spending in local, state 
and national elections. 

Contrary to the majority, the history 
of control of corporate influence in cam-
paign financing goes back to the adoption 
of the Tillman Act in 190713, and has met 
with judicial approval since then consis-
tently.14 Rejecting a century of history is 
unwise and a departure from the respect 
for precedent and stare decisis that should 
guide the Court. 

Justice Stevens, apologizing for the 
length, took the next 87 pages to strongly 

dissent from the majority’s principal hold-
ing by showing the procedural history of 
the case and the proper, narrower basis 
that was the preferred foundation of this 
decision, the misguided position of the 
majority on stare decisis, the departure 
of the majority from Supreme Court ju-
risprudence in declaring the Section 203 
facially unconstitutional, the mistaken 
assumptions of the majority that BCRA 
“bans” corporate political speech, that 
identity-based distinctions may not be 
drawn in the political realm, and that the 
two principal cases overruled in this case 
were unrepresentative of the tradition of 
First Amendment jurisprudence, and fi-
nally by illustrating the errors of the ma-
jority in dealing with the anti-corruption, 
anti-distortion and shareholder protection 
rationales for regulation of campaign fi-
nancing and corporate electioneering.

This is ground zero of judicial activ-
ism, a trait roundly criticized by the very 
justices in the majority in this decision.

 Many other avenues remain open for 
electoral communication for the  small 
businessperson, (he or she can take an ad-
vertisement out in his or her own name), 
or for the employee at a corporation. (PAC 
expenditures are widely available for per-
sonal contributions and expenditures). 
Contrary to the contention of the majority, 
Austin and McConnell do not ban corpo-
rate political speech and sustaining BCRA 
does not open a door to government cen-
sorship that could reach all the way to Mr. 
Smith Goes to Washington, the movie. 
The provisions of Section 203 function 
as time, place and manner restrictions for 
a small class of advocacy messages. If 
Citizens United had wanted to broadcast 
Hillary: The Movie via on-demand cable 
DVD services, it could have funded the 
activity without using corporate donations 
or elected to fund it through its highly suc-
cessful and well-funded conservative po-
litical action committee.  

Finally, after explaining why this case 
was not an appropriate one in which to 
overrule Austin and McConnell and show-
ing that those decisions are congruent 
with First Amendment principles, Justice 
Stevens took on the goal of anti-distortion 
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Contests for state supreme court seats are highly 
susceptible to corporate contribution manipulation and 

tend to be vicious and expensive.   

as a justification for corporate election fi-
nance regulation. A fundamental concern 
of the First Amendment is to protect the 
individual’s interest in self-expression. 
The concern, expressed in Austin and ridi-
culed by the majority, directed toward the 
potential for corporate domination of the 
political process is based on concern for 
facilitating First Amendment values by 
preserving the opportunity for individuals 
to have access to the marketplace of ideas 
and not have the marketplace inundated  
and controlled by corporate messages 
about campaigns and candidates.

Shareholder protection is not under-
stood by the majority, according to Jus-
tice Stevens, and should be viewed as 
support for the anti-distortion rationale, 
rather than an individual basis for justi-
fying regulation of corporate campaign 
expenditures. Shareholders may not sup-
port the corporate advertising efforts and 
not be inclined to take on the difficult task 
of a shareholder derivative suit under the 
circumstances. Further, if the corporation 
has a political action committee, a share-
holder may not be sure of the source of 
the advertisement, whether it is the PAC 
or the corporate treasury. 

At base, the dissent concluded that 
the narrow majority had preferred its own 
opinion over the “long-standing consensus 
on the need to limit corporate campaign 
spending.”15 The decision was far outside 
the mainstream of First Amendment prin-
ciples as well as political evidence and ex-
perience in the twentieth century.
Reaction to Citizens United

When Citizens United was announced 
on January 21, 2010, an avalanche of pub-
lic comment ensued. From Adam Liptak’s 
New York Times article on the ruling char-
acterizing the decision as the product of 
a bitterly divided Supreme Court16 to the 
Lyle Denniston report on the U.S. Su-
preme Court Blog, SCOTUS17 that created 
a hypothetical of General Motors running 
for Congress from Michigan, this decision 
shook political foundations in the United 
States. Liptak recognized the profound 
doctrinal shift the decision represents, 
both in its breadth and its form. Major 
practical and political consequences will 
certainly follow, according to specialists 
in campaign finance law, reshaping the 
way elections are conducted. While labor 
unions, often at odds with corporate inter-
ests, are similarly freed of restrictions and 
regulation, labor unions are far less pow-
erful economically than corporations as a 
group. Thus, the net beneficiaries of this 
decision are corporations, able to spend 

directly in candidate electioneering, with 
the approving imprimatur of the 5-4 ma-
jority.

Denniston’s blog analysis continued 
its discussion of the full extension of per-
sonhood and its privileges to corporations, 
saying that the decision elevated corpora-
tions to the equal status of human beings 
where free speech was concerned. Though 
the right-to-vote scenario might be con-
sidered remote, the decision succeeded 
in rehabilitating the image of corpora-
tions in the political process and exposed 
a fundamental difference of interpretation 
of corporate attributes on the Court. The 
potential for corruption and distortion of 
elections was rejected by the majority.

Will the enhanced nature of corporate 
rights reflected in this decision encourage 
corporations to examine the outer limits 
of corporate personhood? Denniston be-
lieves that is the likely result, particularly 
given the Court’s decision limiting the 
criminal reach of the Department of Jus-
tice with federal criminal fraud laws and 
the continuing debate at federal and state 
levels over the size of punitive damages in 
corporate tort cases. 

New Yorker magazine columnist and 
Supreme Court watcher Jeffrey Toobin 
blogged that the blithe overturning of 
years of precedent and the activist stance 
the Court majority took is not likely to re-
sult in a flood of major corporate contribu-
tions in the 2012 presidential campaign. 
Rather, it is much more likely to affect ju-
dicial elections across the country. These 
elections are rarely the object of great 
voter involvement and attention. Contests 
for state supreme court seats are highly 
susceptible to corporate contribution ma-
nipulation and tend to be vicious and ex-
pensive. Corporate interests have obvious 
payoffs if they can further intervene with-
out regulation in state judicial contests. 
Decisions of state supreme courts control 
civil cases and the all-important tort world 
of punitive damages. Having justices who 
reflect your corporation’s views is quite 
literally money in the bank.18

In Originally Speaking, an online de-
bate series of the Federalist Society, Barry 

Friedman, Erik Jaffe, Trevor Potter, Lar-
ry Ribstein and Howard M. Wasserman 
discussed the decision, the soundness of 
its reasoning, and its implications.19 The 
opinions ranged from viewing the decision 
as an unseemly activist act to a decision 
long awaited and richly deserved. View-
ing corporations as Frankenstein monsters 
is inappropriate and untenable. Yet those 
who must review elections and provide 
encouragement, indeed regulation requir-
ing fairness, are at a loss with this deci-
sion as to how that fairness and equality is 
to be achieved. One interesting observa-
tion of these largely conservative scholars 
and commentators on the law is that the 
decision may well have been based on in-
sufficient information concerning the real 
political effects of corporate contributions 
on elections, opening the way for mis-
chief in electioneering since the practical 
effects were not adequately addressed.
Conclusion

Citizens United was a departure from 
responsible judicial decision making, tak-
ing an activist stance and demolishing the 
respect for stare decisis. The damage may 
not be readily apparent in federal and state 
elections for the legislative and execu-
tive branches but concern for the judicial 
branch elections is well-founded and seri-
ous. 

President Obama’s remarks during his 
State of the Union message shortly after 
the decision was announced by the Court 
squarely criticized the Court in the most 
public of settings.

The federal response in Congress 
has been to offer the DISCLOSE Act, 
Democracy is Strengthened by Casting 
Light on Spending in Elections Act, HR 
5175, introduced by Representative Chris 
Van Hollen (D-Md) and Senator Chuck 
Schumer (D-NY). The proposed legisla-
tion adopts new provisions for campaign 
communication by corporations and asso-
ciations but exempts certain large member 
groups, including the AARP and the Na-
tional Rifle Association as well as unions. 
The legislation was the subject of weeks 
of bargaining to find enough votes to pass 
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it in June. However, at the last moment, 
the results of the horse trading so offended 
supporters of the objective of the bill that 
its supporters withdrew it to return to the 
drawing board to see if a revision could be 
resuscitated. To date, the bill appears not 
to be moving.

State legislatures will be reviewing 
their state campaign laws to determine 
whether they need to loosen the reins more 
for their corporate citizens. Good govern-
ment groups, from the League of Women 
Voters to public interest organizations, 
will want to look at possible responses to 
this decision. States, including Idaho, will 
certainly be encouraged to examine their 
judicial election procedures, including 
the Constitutional and statutory require-
ments, to determine whether this would 
be the appropriate time to consider ending 
judicial head-to-head elections and revis-
ing judicial elections to retention elections 
only, as Idaho has for magistrate judges. 
The potential of “justice for sale” is real 
and immediate. Recent Idaho Supreme 
Court elections provide warning signs of 
this very problem.

Idaho corporations, while looking at 
the Citizens United decision, may think 
they have a new invitation to become ac-
tive in partisan political contests. They 
would be well advised to think twice or 
three times, not because of the likelihood 
of a shareholder derivative action and 
its attendant costs. Rather, the publicity 
and general public reaction might well 
be more negative than positive. The cost 
of pressing one’s political preferences, 
especially candidate preferences, would 
not net a positive return when compared 
with the potential for adverse public re-
action to the corporation’s involvement. 
Shareholders are not necessarily in sync 
with the opinions of corporate directors 
or officers as to public policy preferences 
or even policy preferences that might be 
favorable to the corporation, including 

which candidates would actually be best 
suited to advance those alleged interests. 
It is just fraught with negative potential 
that does not provide enough possible 
positive result to encourage full-blown 
participation in political campaigns, espe-
cially candidate contests.

Nonprofit corporations are well ad-
vised to take scrupulous care of their In-
ternal Revenue Service designation for 
tax exempt purposes. Charitable non-
profits can engage in a variety of voter 
education activities, but before going in 
that direction, it would be wise to obtain 
professional advice and review the policy 
thoroughly within the Board of Directors. 
The decision in Citizens United does not 
allow 501( c)(3)s to engage in political 
activity and does not affect federal laws 
other than the BCRA and section 401b 
and the disclosure/disclaimer require-
ments. Incidentally, Citizens United is 
a 501 (c) (4) nonprofit corporation and 
those authorized under  (c) (4), including 
labor unions, trade associations, chambers 
of commerce and others, are treated dif-
ferently from the (c )(3) organizations.

A Washington State University doc-
toral dissertation in 1986 took a position 
very similar to that of the dissent, au-
thored by Justice Stevens in this opinion. 
The dissertation found the statements of 
Justice Rehnquist, objecting to Buckley 
and Bellotti, a highly reasonable and de-
fensible position:

 “A State grants to a business corpo-
ration the blessings of potentially per-
petual life and limited liability to enhance 
its efficiency as an economic entity. It 
might reasonably be concluded that those 
properties, so beneficial in the economic 
sphere, pose special dangers in the politi-
cal sphere… I would think that any par-
ticular form of organization upon which 
the State confers special privileges or im-
munities different from those of natural 
persons would be subject to like regula-

tion, whether the organization is a labor 
union, a partnership, a trade association, 
or a corporation.”20
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a fresh look at Punitive daMages

Richard Seamon 
University of Idaho  
College of Law

  

...[T]he Court in Philip Morris said that harm to others can 
be considered in assessing the reprehensibility of the 

defendant’s conduct toward the plaintiff...     
Introduction

The Idaho Supreme Court’s recent de-
cision in Weinstein v. Prudential Property 
& Casualty Insurance Co. addresses a dif-
ficult, recurring question about punitive 
damages: When does the U.S. Constitu-
tion permit the jury to consider conduct 
by the defendant that has harmed people 
other than the plaintiff?1  The U.S. Su-
preme Court has addressed that question 
in several decisions that are discussed in 
Weinstein and that warrant a fresh look in 
light of Weinstein.

This article identifies five situations in 
which a jury may, 
consistently with 
the U.S. Supreme 
Court precedent, 
consider the de-
fendant’s harmful 
conduct toward 
others when as-
sessing punitive 
damages.  The 
article also identi-
fies an important 
issue related to the 
constitutionality 
of punitive damages that was addressed in 
Weinstein but has yet to be addressed by 
the U.S. Supreme Court.
U.S. Supreme Court cases

The U.S. Supreme Court has struck 
down state-court awards of punitive dam-
ages three times under the Due Process 
Clause of the Fourteenth Amendment.  In 
all three cases, the Court held that the jury 
improperly considered the defendant’s 
harmful conduct toward people other than 
the plaintiff.  

In BMW v. Gore, Dr. Gore sued BMW 
for selling him a car, as new, without tell-
ing him that it had been repainted.2  In 
state court, Gore won $4000 in compen-
satory damages and $2 million in punitive 
damages.  The U.S. Supreme Court invali-
dated the punitive damages award.  This 
was the first time the Court had ever found 
a punitive damages award unconstitution-
ally excessive.3  

The Court identified three “guide-
posts” for assessing the size of a punitive 
damages award: (1) the reprehensibility of 
the defendant’s conduct; (2) the relation-
ship between the actual or potential harm 
to the plaintiff and the punitive damages 

awarded; and (3) a comparison of the pu-
nitive damages award to the civil penalties 
authorized in comparable cases.4  Under 
these guideposts, the $2 million awarded 
to Dr. Gore was “grossly excessive.”5

The Court also held that the jury im-
properly considered evidence that BMW 
had sold more than 900 repainted BMWs 
as new outside of Alabama.6  The Court 
emphasized that BMW’s out-of-state con-
duct was not shown to be unlawful.  The 
Court said, “[A] State may not impose 
economic sanctions on violators of its 
laws with the intent of changing the tort-
feasor’s lawful conduct in other States.”7  

The Court in BMW v. Gore did not 
completely bar consideration of the de-
fendant’s out-of-state conduct. The Court 
said that out-of-state conduct “may be 
relevant to the ... reprehensibility of the 
defendant’s conduct.”8  The Court ex-
plained:

Evidence that a defendant has re-
peatedly engaged in prohibited con-
duct while knowing or suspecting 
that it was unlawful would provide 
relevant support for an argument 
that strong medicine is required to 
cure the defendant’s disrespect for 
the law.  Our holdings [recognize] 
that a recidivist may be punished 
more severely than a first offender.9  
The Court did not find BMW’s out-

of-state conduct relevant because BMW 
could reasonably have believed that its 
conduct was not illegal or tortious in other 
States.10  

In State Farm Mutual Automobile In-
surance Co. v. Campbell, the Court again 
invalidated a punitive damages award that 
was based partly on evidence of harm to 
people other than the plaintiff.11  An in-
sured sued State Farm for bad faith.  The 
insured showed that State Farm’s shoddy 
conduct toward the insured was consis-
tent with company practices nationwide.12  
The insured recovered $1 million in com-
pensatory damages and $145 million in 
punitive damages.

The U.S. Supreme Court held that the 
jury’s consideration of State Farm’s na-
tionwide practices was improper for two 
reasons.  First, it was not shown to be un-
lawful under the law of the other states, 
and its consideration was thus improper 
under BMW v. Gore.13  Second, the con-
duct was too different from State Farm’s 
conduct toward the plaintiff.  The Court 
said: “A defendant’s dissimilar acts, in-
dependent from the acts upon which li-
ability was premised, may not serve as the 
basis for punitive damages.”14 The Court 
explained, “Lawful out-of-state conduct 
may ... demonstrate[] the deliberateness 
and culpability of the defendant’s action 
in the State where it is tortious, but that 
conduct must have a nexus to the specific 
harm suffered by the plaintiff.”15

In Philip Morris v. Williams, a wife 
sued Philip Morris in Oregon state court 
for her husband’s death from smoking 
Marlboros.16  At trial, plaintiff’s lawyer 
told the jury to think about the other peo-
ple in Oregon who had died and would 
die from smoking Marlboros.  The plain-
tiff recovered $500,000 in compensatory 
damages and $32 million in punitive dam-
ages.  The Court invalidated the punitive 
damages award, holding: “The Constitu-
tion’s Due Process Clause forbids a State 
to use a punitive damages award to punish 
a defendant for injury that it inflicts upon 
nonparties or those whom they directly 
represent, i.e., injury that it inflicts upon 
those who are, essentially, strangers to the 
litigation.”17 

As in BMW v. Gore and State Farm v. 
Campbell, the Court in Philip Morris said 
that harm to others can be considered in 
assessing the reprehensibility of the de-
fendant’s conduct toward the plaintiff:

Evidence of actual harm to non-
parties can help show that the con-
duct that harmed the plaintiff also 
posed a substantial risk of harm to 
the general public, and so was par-
ticularly reprehensible.18
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For now, though, the use of punitive damages to deter 
others is permissible in Idaho under Weinstein.

    

The Philip Morris decision imposed 
a procedural limitation on using evidence 
of harm to nonparties.  The Court held 
that States must “provide assurance” that 
juries are considering the evidence only 
to assess reprehensibility.19  This seems 
to mean that, when the plaintiff puts on 
evidence of harm to others to show repre-
hensibility, the defendant is entitled upon 
request to an instruction telling the jury 
that they cannot consider that evidence 
for purposes of punishing the defendant 
directly for harm to others.
Weinstein v. Prudential Property & 
Casualty Insurance Company 

The Idaho Supreme Court applied the 
U.S. Supreme Court’s teaching on puni-
tive damages in Weinstein v. Prudential 
Property & Casualty Co.20  The court in 
that case upheld a jury verdict finding Pru-
dential and the company that purchased 
it, Liberty Mutual, liable for bad faith in 
handling payments to its insureds under 
the Uninsured Motorist (“UM”) provision 
of their policy.  The Court also upheld an 
award of $210,000 in compensatory dam-
ages and $1.89 million in punitive damag-
es. Chief Justice Eismann wrote the ma-
jority opinion and Justice Warren Jones 
dissented.  (The majority used “Liberty 
Mutual” to refer to both insurance compa-
nies, and this article does the same.)

The jury heard evidence that Liberty 
Mutual’s handling of the Weinsteins’ 
claim under the UM provision accorded 
with company policy nationwide.  Liberty 
Mutual’s policy was not to pay out a dime 
to an insured under the UM provision 
until the insured was ready to settle the 
entire claim.  Before then, the company 
would not make payments even for undis-
putedly legitimate medical bills and even 
when -- as in the Weinsteins’ case -- Lib-
erty Mutual had established the liability of 
the uninsured driver.21

The Idaho Supreme Court rejected 
Liberty Mutual’s argument that the jury 
improperly considered the company’s na-
tionwide policy.  The Court held that the 
trial court properly instructed the jury, 
“You may not assess an amount of puni-
tive damages against these defendants to 
punish them for injury they may have in-
flicted on others who are not party to this 
lawsuit.”22  The jury instruction and the 
Idaho Supreme Court’s approval of it are 
consistent with the U.S. Supreme Court’s 
decision in Philip Morris.

The jury in the Weinstein case also 
heard argument that its decision would 
affect the way Liberty Mutual and other 
insurance companies operated in Idaho in 
the future.   The trial judge accordingly 

instructed the jury, “You may assess puni-
tive damages for the purpose of changing 
the defendants’ or others’ behavior in the 
State of Idaho, but ... not ... with the intent 
and purpose of changing defendants’ or 
others’ conduct in other states or outside 
the State of Idaho.”23  This second instruc-
tion was also approved by the Idaho Su-
preme Court.

This second instruction accorded 
with the U.S. Supreme Court’s decision 
in BMW v. Gore by barring the jury from 
seeking to deter future wrongful conduct 
outside of Idaho.  The instruction raised 
an unsettled issue, however, by allowing 
the jury to consider the need to deter in-
dividuals or entities other than the defen-
dants from future misconduct.  

In 1991, the U.S. Supreme Court 
seemingly approved a jury instruction 
that said the purpose of punitive dam-
ages is “protecting the public by [deter-
ring] the defendant and others from doing 
such wrong in the future.”24  Since 1991, 
however, the Court has tightened constitu-
tional restraints on punitive damages.  In 
particular, BMW v. Gore’s reprehensibil-
ity “guideposts” focuses on the wrongful-
ness -- and corresponding need to deter 
recurrence -- of only defendant’s wrong-
ful conduct, seeming to leave no room for 
considering the need to deter wrongful 
conduct by others.  

For now, though, the use of punitive 
damages to deter others is permissible in 
Idaho under Weinstein.
When due process permits the jury 
to consider harm to others

It can be hard to determine when, un-
der U.S. Supreme Court precedent, a jury 
can consider evidence of harm to others in 
assessing punitive damages.  I believe that 
the Court’s decisions allow such consider-
ation in at least five situations.  
Evidence of harm to others as  
evidence of “recidivism”

The Court in BMW v. Gore approved 
consideration of evidence of defendant’s 
wrongful conduct towards others as evi-
dence of recidivism that required strong 
deterrent medicine. Under State Farm v. 
Campbell, though, the conduct by defen-
dant that has harmed others must be the 
same or highly similar to the conduct that 

harmed the plaintiff.  In addition, under 
BMW v. Gore, there must be sufficient 
evidence that defendant knew or should 
have known that its prior conduct was 
wrongful.

 Suppose, for example, a nationwide 
carpet cleaning company was shown reg-
ularly to charge people for pricier, “envi-
ronmentally friendly” carpet cleaning jobs 
when it actually performed the standard, 
environmentally unfriendly carpet clean-
ing jobs.   The company should know that 
this fraudulent conduct is wrongful, and 
evidence of that conduct occurring in oth-
er States could show the need for strong 
deterrent medicine in a lawsuit brought by 
one particular victim.
Evidence of harm to others  
to show deliberateness of  
defendant’s conduct toward  
the plaintiff

The Court in State Farm v. Campbell 
said that evidence of defendant’s out-of-
state conduct could “demonstrate[] the 
deliberateness” of the defendant’s con-
duct toward the plaintiff. 25  In this situa-
tion, evidence of harm to others is used to 
show that the defendant’s conduct toward 
the plaintiff was not merely accidental.

In the carpet cleaning scenario de-
scribed above, proof that the company 
regularly charged customers for the 
more expensive service without actually 
performing it could show that the com-
pany was acting deliberately when it mis-
charged the plaintiff.
Evidence of harm to others to 
show defendant’s awareness of a 
significant risk to the Plaintiff

The Court in State Farm approved 
evidence of harm to others as proof not 
only of deliberateness but also of the 
“culpability” of Defendant’s conduct to-
ward Plaintiff.26  Thus, evidence that de-
fendant’s conduct has harmed others may 
show that Defendant was highly culpable 
in disregarding great risk of danger to the 
plaintiff.

Suppose a company makes portable 
heaters that, it learns, easily tip over and 
have caused hundreds of fires.  Also sup-
pose that despite the reports of multiple 
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...[T]he fraudulent scheme makes economic sense 
even if the company is occasionally caught  

and held liable.  Punitive damages are justified  
to change that calculus.

fires the company decides not to correct 
the design defect.  Its sale of a heater to 
the plaintiff at this point is arguably more 
reprehensible than its sale of the first heat-
er with the faulty design.
Evidence of harm to others to 
show substantial risk to the public

In this situation, evidence that the 
same conduct that harmed the plaintiff 
also harmed others is used to show that 
the defendant’s conduct endangered the 
general public.  This use was approved in 
Philip Morris.27

Suppose the defendant is a pizza de-
livery company that guarantees its pizzas 
will be delivered in 15 minutes or they’re 
free; that this guarantee causes its driv-
ers to drive dangerously; and that one of 
these drivers hits another motorist.  The 
jury can consider other injuries caused by 
the company’s drivers as evidence of the 
broad risk to the public that defendant’s 
conduct posed.  The existence of the risk 
to the public, in turn, bears on the repre-
hensibility as well as the need for deter-
rence.
Evidence of harm to others to 
show defendant has engaged in 
similar wrongful conduct that is 
hard to detect

In BMW v. Gore, the Court said a high-
er ratio of punitive damages to compensa-
tory damages “may be justified in cases in 
which the injury is hard to detect.”28  The 
idea is that when a defendant engages in 
a pattern of conduct that is hard to detect, 
punitive damages can take into account 
the many instances in which the defendant 
will have engaged in wrongful conduct 
that did not result in liability.

 Recall the carpet cleaning company 
that charges customers for a pricier ser-
vice than is actually performed.  How 
many people will be able to tell whether 

their carpet was cleaned by an environ-
mentally friendly method?  Indeed, the 
company may calculate that the fraudu-
lent scheme makes economic sense even 
if the company is occasionally caught and 
held liable.  Punitive damages are justified 
to change that calculus.
Summary

This article has reviewed U.S. Su-
preme Court case law and the Idaho Su-
preme Court’s recent decision in Wein-
stein to identify five situations in which 
a jury, when assessing punitive damages, 
may consider the defendant’s wrongful 
conduct toward others.  The Weinstein 
decision raises an important, related is-
sue that has not yet been addressed by the 
U.S. Supreme Court.  That is the permis-
sibility of using punitive damages for gen-
eral deterrence. 
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advising and serving on non-Profit Boards: 
no good deed goes unPunished

Brent Wilson 
Evans Keane, LLP   

The Idaho Supreme Court abolished the doctrine  
of charitable immunity in the case  

of Bell v. Presbytery of Boise.     

The surest and quickest way to raise 
the ire of a nonprofit executive or leader is 
to inform them that nonprofit corporations 
are not really any different than “regular” 
corporations when it comes to internal 
governance and management.  Some-
times there is no teaching substitute for 
the experience of making an uninformed 
comment.  Of course, the reaction is war-
ranted.  Sure, nonprofit corporations are 
governed by boards of directors and may 
have officers or executives who oversee 
the day-to-day management of the non-
profit corporation, but that is often where 
the similarities end.  

Many Idaho attorneys provide legal 
advice, often on 
a pro bono basis, 
or sit on the gov-
erning board of 
nonprofit organi-
zations because 
of an interest in 
the corporation’s 
charitable pur-
pose or to “give 
back” to a cause 
important to the 
attorney.  This is 
in-line with the 
Idaho Code of Professional Responsibil-
ity.  Idaho attorneys share a professional 
responsibility to provide pro bono servic-
es to, among others, charitable, religious, 
civic, community or educational organiza-
tions that assist persons of limited means 
or to charities, religious, civic, commu-
nity or educational organizations in mat-
ters in furtherance of their organizational 
purposes.1  

As with any other area of the law, how-
ever, nonprofit organizations, corporations 
in particular, are governed by a special set 
of statutes and administrative regulations 
that, if not properly understood, may lead 
to inappropriate or inaccurate legal ad-
vice.  Further complicating the attorney’s 
role in assisting a nonprofit organization 
is the fact that the Internal Revenue Ser-
vice (“IRS”) has taken an increasingly 
aggressive stance toward monitoring the 
internal governance practices of tax ex-
empt organizations, a traditionally state-
law regulated matter.  

The purpose of this article is to out-
line a few areas of nonprofit law that are 
particularly important for Idaho attorneys 

who donate their time and legal expertise 
to nonprofit organizations.  This discus-
sion applies equally to attorneys who ad-
vise nonprofit organizations on a pro bono 
basis or those who sit on a governing board 
and are expected to contribute with legal 
expertise.  While nonprofit organizations 
may take several different forms, includ-
ing corporations, trusts or unincorporated 
associations, the discussion here will fo-
cus on charitable nonprofit corporations.  
This is because a corporation is generally 
the most common business entity formed 
by nonprofits for organizational purposes 
and many tax exempt organizations are 
formed for a charitable purpose.  None-
theless, many of these same issues apply 
equally to trusts and other forms of non-
profit organizations as well as non-chari-
table tax exempt entities.       
The interplay between state  
and federal law in nonprofit  
corporations

A nonprofit corporation is purely a 
creature of state law.  In Idaho, a non-
profit corporation is formed pursuant to 
the Idaho Nonprofit Corporation Act (the 
“Act”).2  Just because an entity is formed 
as a nonprofit corporation under Idaho 
law, however, does not necessarily mean 
that the entity will be recognized as a 
“tax exempt” organization under federal 
law.  Charitable organizations in particu-
lar must file an application with the Inter-
nal Revenue Services (“IRS”), the Form 
1023, and receive a determination letter 
from the IRS recognizing that the corpo-
ration qualifies for tax exempt status as a 
charity.3  Thus a charitable nonprofit cor-
poration is not exempt from payment of 
federal taxes until the IRS determines that 
the corporation satisfies the tax exempt re-
quirements under federal law.  

Not all tax exempt organizations are 
designated as “charities” under federal 
law.  The IRS recognizes a number of dif-
ferent tax exempt organizations beyond 

those that have a charitable purpose sat-
isfying section 501(c)(3) of the Internal 
Revenue Code (the “Code”).  These des-
ignations, in turn, have an impact on pur-
poses for which the corporation may op-
erate and federal tax consequences, both 
in terms of the payment of tax on income 
and donations, membership fees or other 
payments to the corporation.  Therefore, 
while terms such as “nonprofit” or “tax 
exempt” or “charitable” are often used in-
terchangeably to generally describe an or-
ganization that operates to provide a ben-
efit to the community or general public, 
it is important that attorneys serving the 
organization understand the legal mean-
ings and implications of these terms under 
both Idaho and federal law.          
The scope and limits of Idaho 
nonprofit corporation duties and 
liabilities
Common Law Charitable Immunities

Idaho nonprofit corporations are not 
entitled to a “charitable immunity” for tort 
liabilities under any circumstances.  The 
Idaho Supreme Court abolished the doc-
trine of charitable immunity in the case of 
Bell v. Presbytery of Boise.4  Prior to this 
case, charitable organizations enjoyed im-
munities for tort liability based on theo-
ries of “public policy,” protection of trust 
funds, or an implied waiver as a result of 
acceptance of benefits provided by the or-
ganization.5  In abolishing this doctrine, 
the court reasoned that: “[p]ersonal in-
jury is no less painful, disabling, costly 
or damage-producing simply because 
negligent harm is inflicted by a charitable 
institution rather than a non-charitable 
one.”6  More recently, the Idaho Supreme 
Court re-affirmed that a nonprofit entity is 
not entitled to immunity simply because 
it has a charitable purpose.  In Steed v. 
Grand Teton Council of the Boy Scouts of 
America, the court stated that to the ex-
tent previous Idaho case law may have 
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If a director satisfies these statutory duties and 
obligations, the Act provides a qualified immunity...     

left open the possibility of immunity to 
a charitable organization for tort liability 
to a non-paying beneficiary, that loophole 
too is closed. 7  Therefore, nonprofit cor-
porations may not rely on the doctrine of 
charitable immunity to avoid tort liabili-
ties.   

Nonprofit board of director duties 
and immunities

The Act provides a qualified statu-
tory immunity to officers and directors 
of nonprofit corporations under some cir-
cumstances, primarily when officers and 
directors appropriately fulfill their duties.  
The Act requires that directors carry out 
their duties in good faith, with the care 
of an ordinarily prudent person and in a 
manner the director believes to be in the 
corporation’s best interest.8  In discharg-
ing these duties, directors of nonprofit 
corporations are entitled to rely on infor-
mation, opinions, reports or statements 
made by officers of the corporation, legal 
counsel or accountants or board commit-
tees.9  The Idaho Attorney General de-
scribes the duties and rights of directors 
as the three “R’s”:

Role: a director’s role is akin to that •	
of a fiduciary, i.e. one who holds 
a position of trust and from whom 
good faith and candor are expected, 
and where active involvement in 
and ultimate responsibility for the 
organization’s charitable mission 
and assets is required;
Rights: a director’s rights include •	
the right of access to information 
about the organization and the right 
to rely on information received from 
staff, lawyers, accountants, commit-
tees and other outside advisors; and  
Responsibilities: a director’s re-•	
sponsibilities include: (1) a duty 
of care to be informed and actively 
participate in governance, (2) a duty 
of loyalty to promote the organiza-
tion’s interests and to avoid person-
al gain and conflicts of interest, and 
(3) a duty of obedience to keep the 
organization focused on its chari-
table purpose and to help maintain 
compliance with organizing docu-
ments and controlling law. 10

If a director satisfies these statutory 
duties and obligations, the Act provides a 
qualified immunity so that the director is 
not liable to the corporation or its mem-
bers (if any) or any other person for ac-
tions taken or not taken as a director.11  

Idaho law provides an additional statu-
tory personal immunity from civil liability 
to those serving without compensation as 

volunteers of “charitable” nonprofit cor-
porations organized under the Act, includ-
ing directors and officers.  For purposes of 
this personal immunity, a charitable cor-
poration is one that is operated exclusive-
ly for the exempt purposes identified un-
der section 501(c)(3) of the Code and has 
been granted a 501(c)(3) tax exempt status 
by the IRS, or one that regularly benefits 
the community at large.12  This personal 
immunity is granted to volunteers for acts 
arising from their duties as a volunteer 
and undertaken at the direction of the cor-
poration.13  This personal immunity, how-
ever, does not extend to: (a) willful, wan-
ton or intentional violations of the law, (b) 
an intentional breach of a duty owed by a 
director to the nonprofit corporation, (c) 
to the extent the conduct is covered by a 
liability insurance policy, (d) intentional 
misconduct or fraud, (e) insider benefit 
transactions, (f) damages arising from an 
auto accident, or (g) for a violation of sec-
tion 30-3-82 of the Act (which prohibits 
the corporation from loaning money to or 
guaranteeing the obligation of an officer 
or director of the nonprofit corporation).14  
For purposes of determining whether a 
volunteer of the nonprofit corporation 
qualifies for this personal immunity, reim-
bursement for actual expenses incurred in 
carrying out the volunteer’s duties is not 
considered compensation.15

Immunities under federal law
The federal Volunteer Protection Act 

of 1997 provides another qualified immu-
nity to volunteers of nonprofit organiza-
tions.16  The Volunteer Protection Act im-
munizes volunteers from liability for their 
acts or omissions on behalf of the entity 
if the volunteer: (1) was acting within the 
scope of the volunteer’s responsibilities 
when the harm occurred, (2) is properly 
licensed, certified or authorized by the ap-
propriate governmental authority for the 
activities performed on behalf of the en-
tity if licensure, certification or authoriza-
tion is appropriate or required, (3) did not 
act willfully, recklessly, grossly negligent, 
criminally or with a flagrant indifference to 
the rights or safety of the person harmed, 
and (4) did not cause the harm while op-
erating a motor vehicle or other vehicle 

for which the state requires the operator to 
possess a license to operate or the owner 
to maintain liability insurance.17  The im-
munity extends to volunteers of nonprofits 
that are tax exempt under 501(c)(3) of the 
Code or not-for-profit organizations that 
are organized for a public benefit and have 
a charitable mission.18  Volunteers, includ-
ing directors and officers, eligible for this 
federal statutory immunity are those that 
do not receive compensation or anything 
in lieu of compensation in excess of $500 
per year.19  The federal law does not ad-
dress reimbursements for actual travel 
expenses.    

The Volunteer Protection Act includes 
several exceptions, including exceptions 
to volunteer liability protection such as 
where state law requires the charitable or-
ganization to carry liability insurance (i.e. 
such a state law provision is deemed not 
to be inconsistent with the federal law) 
and exceptions to the limits on a volun-
teer’s personal liability for actions that 
constitute terrorism, sex crimes, violent 
crimes, hate crimes, violations of civil 
rights or where the volunteer was under 
the influence of alcohol or drugs at the 
relevant time.20  The Volunteer Protection 
Act provides no immunity for the chari-
table entity.21  It appears one goal of the 
Volunteer Protection Act is, therefore, to 
shift the aim for tort liabilities away from 
volunteers to the organization itself.

The most interesting aspect of the Vol-
unteer Protection Act is that it expressly 
preempts state law on volunteer immuni-
ties to the extent state law is inconsistent 
with federal law or where the federal law 
offers additional or more extensive im-
munities than offered under an applicable 
state law.22  The Volunteer Protection Act 
allows state legislatures to provide that 
state law controls over the federal law in 
that state, in cases involving all citizens of 
that state, by enacting legislation that cites 
the Volunteer Protection Act and express-
ly elects state law to apply over the federal 
law.23  Idaho’s volunteer immunity statute 
does not follow this process to elect state 
law application over the federal law.  The 
extent to which the Volunteer Protection 
Act may preempt Idaho’s statutory volun-



The Advocate • September 2010 41

  

[I]t is important to understand that the Form 990  
is not a purely accounting exercise. Many of the questions 

posed about governance issues involve legal analysis  
of state law.     

teer immunities seems unclear.  Both Ida-
ho law and the federal law have a similar 
scope in terms of the types of volunteers 
and organizations eligible for the im-
munity, and the extent of the immunities 
available to volunteers.  The federal law 
appears have more extensive exceptions 
to limits on liability.  The Idaho volunteer 
immunity statute does state, however, that 
it does not “supersede, abrogate, or limit 
any immunities or limitation of liability 
otherwise provided by law.”24  Therefore, 
to the extent there is an issue or question 
as to the co-existence of Idaho and federal 
volunteer immunity law, it appears Idaho 
law preserves immunities and limits on 
liability otherwise available under other 
laws, including the Volunteer Protection 
Act.  

The IRS’s regulation of nonprofit  
corporation governance
The IRS’s Role in Governance

Perhaps the most significant issue for 
Idaho attorneys either advising nonprofit 
corporations or serving on a board of di-
rectors is the changes made in the past 
few years by the IRS to the nonprofit in-
formational tax return (IRS Form 990 – 
the Return Of Organization Exempt From 
Income Tax) and the internal governance 
issues addressed in the informational tax 
return.  The rules for governance of non-
profit corporations have traditionally been 
the realm of state law.  The relevant pro-
visions of the Code do not address gov-
ernance or authorize the IRS to regulate 
the internal governance of a nonprofit cor-
poration.  Nonetheless, the IRS sees good 
governance and improved tax compliance 
as going hand-in-hand.

At a November 2008 conference, the 
then Commissioner of the IRS Tax Ex-
empt and Government Entities division 
explained that the new IRS Form 990, 
which all nonprofit organizations (except 
churches and religious organizations) 
were required to file beginning in tax year 
2009, and its governance section, were 
the “crown jewel” of the IRS’s efforts 
to become more active in the day-to-day 
governance of nonprofit corporations.25  
A primary goal of the IRS, according to 
the Commissioner, is to help provide a 
mechanism to ensure that charitable or-
ganizations are managed by an active 
and independent governing board that is 
accountable for the organization’s assets 
and mission.26  A purpose behind this push 
is partially policy based: tax exempt or-
ganizations receive a significant tax “sub-
sidy” and it is important to make certain 
that the general public is getting a good 
return on its investment.27  The numbers 

at least seem to support this contention.  
In a subsequent address in June 2009, the 
new Commissioner of the Tax Exempt 
and Government Entities division ex-
plained that in 2008 there were 1.9 mil-
lion approved tax-exempt organizations 
(not including churches) and of the chari-
ties required to file a return with the IRS, 
there was a reported $2.2 trillion dollars in 
assets accounted for in 2005.28

The new IRS Form 990 and  
filing requirements

The pertinent issues for Idaho attor-
neys advising Idaho nonprofit corpora-
tions are the filing requirements of and 
governance and policy information re-
quired by the Form 990.  Whether the at-
torney is advising the nonprofit corpora-
tion or sitting on the board, it is important 
to understand that the Form 990 is not a 
purely accounting exercise. 29  Many of the 
questions posed about governance issues 
involve legal analysis of state law.  Non-
attorneys may risk the unauthorized prac-
tice of law by responding to many of the 
governance issues covered by the Form 
990 in addition to providing potentially 
inaccurate advice.  Therefore, attorneys 
advising nonprofit corporations or sitting 
on the board of directors should take an 
active role in this process.

The Form 990 comes in three different 
versions: (1) Form 990, (2) Form 990EZ, 
(3) Form 990-N and (4) the Form 990 PF.  
The version of the Form 990 a nonprofit 
organization is required to file depends 
primarily on the organization’s finances 
or entity structure:
l Organizations with gross receipts equal 
to or greater than $500,000 and assets 
equal to or greater than $1.25 million 
must file a Form 990; 
l Organizations with gross receipts less 
than $500,000 and assets less than $1.25 
million may file a Form 990EZ or a Form 
990; 
l Organizations with gross receipts that 
are normally less than or equal to $25,000 
may file a Form 990-N (also called the e-
Postcard because this form may be filled 

out electronically on-line and only in-
volves a few questions as compared to the 
other versions of the Form 990); 
l All private foundations, regardless of 
financial activity and assets, must file a 
Form 990-PF.

The IRS will phase in the receipts/as-
set thresholds for determining which ver-
sion of the form must be filed, with the 
requirements becoming permanent begin-
ning with the 2010 tax year:
l Organizations with gross receipts nor-
mally less than or equal to $50,000 may 
file a Form 990-N
l Organizations with gross receipts less 
than $200,000 and total assets less than 
$500,000 may file the Form 990-EZ:
l Organizations with gross receipts equal 
to or greater than $200,000 or assets equal 
to or greater than $500,000 must file a full 
Form 990. 

The most immediate concern for 
smaller nonprofit corporations is the re-
quirement that all tax exempt organiza-
tions file a Form 990.  Prior to tax year 
2007, smaller nonprofits were not re-
quired to file anything with the IRS.  The 
Pension Protection Act of 2006 amended 
the Code to require that all tax exempt or-
ganizations, regardless of size, file the ap-
plicable Form 990 during tax years ending 
after 2007. 30  The above receipt and asset 
thresholds are a result of this legislation.  
The Pension Protection Act mandates 
that even small nonprofit organizations 
that fail to file a 990 for three consecutive 
years will lose their tax exempt status be-
ginning on the filing due date of the third 
consecutive year of failing to file a return.  
Those organizations will have to reapply 
for a tax exempt determination as well as 
risk being taxed on all contributions or 
other income received during the revoca-
tion period.  

Fortunately, the Form 990-N or e-
Postcard for small nonprofits is a short 
and simple return that may be filed elec-
tronically.  The Form 990 is due every 
year by the 15th day of the 5th month after 
the close of the organization’s tax year.31  
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That means for most small nonprofits 
that had not filed a return in the past, May 
15, 2010, was the deadline to file an e-
Postcard (since May 15 fell on a Saturday 
this year, the deadline was actually May 
17, the next business day) without risking 
revocation of tax exempt status.  Unfor-
tunately, many smaller nonprofit corpora-
tions failed to file their Form 990-N by 
that deadline.  The IRS recognized the po-
tential problem this presents in a May 18, 
2010 statement, and indicated that the IRS 
is working to assist small nonprofits from 
losing their tax exempt status and is en-
couraging them to file a Form 990-N even 
though the deadline has expired.32  On July 
26, 2010, the IRS issued further guidance 
on this issue stating that for Form 990-N 
and 990-EZ filers, the IRS is providing a 
one-time relief to allow for filing and to 
retain tax exempt status.33  Form 990 or 
990-PF filers remain subject to automatic 
revocation of tax exempt status for fail-
ure to file.  The IRS has also provided a 
state-by-state list of all tax exempt orga-
nizations facing revocation.  According to 
IRS records, somewhere between 1,400 
and 1,500 (or perhaps more) Idaho non-
profit corporations will have their tax ex-
empt status revoked for failing to file a tax 
return.34 

The concern for larger nonprofit cor-
porations and their attorneys or attorney 
board members is appropriately respond-
ing to the governance related questions in 
the new Form 990.  The core Form 990 
consists of eleven parts that require the 
nonprofit to provide summary informa-
tion, and includes trigger questions that 
direct the organization to attach one or 
more of sixteen detailed schedules, as the 
circumstances dictate.  For attorneys, the 
most relevant part of the core Form 990 
is Part VI, which addresses government, 
management and disclosure, and Schedule 
O, which corresponds with Part VI and in-
dicates when more detailed responses are 
required.  It is important that attorneys ad-
vising nonprofit corporations participate 
in responding to Part VI of the Form 990 
not only because many of the questions 
have legal implications, but also because 
the Form 990 is a document that is dis-
closed to the public and may be reviewed 
by donors, members, government agen-
cies, grant makers and others interested in 
the responses.35  Attorneys should review 
the information for legal compliance and 
also to advise the organization as to when 
other professionals, such as public rela-
tions specialist, may need to be involved 
the dissemination of this information.  

Part VI of the Form 990 is divided 
into three sections: (A) governing body 

and management, (B) governance poli-
cies, and (C) disclosure practices.  Section 
A includes questions about issues such as 
whether directors are independent, busi-
ness and family relationships between di-
rectors, maintenance of meeting minutes 
and resolutions, and whether the Form 
990 was provided to board members to re-
view and approve prior to filing and, if so, 
requires further explanation of that pro-
cess in Schedule O.  This last question is 
particularly important to attorneys serving 
as board members for nonprofit corpora-
tions.  While a review by the board prior 
to filing is not mandatory, it relates to the 
IRS’s focus to encourage active and en-
gaged boards and a prior review by board 
members is advisable.  

Section B of Part VI asks for informa-
tion about the governance-related poli-
cies a nonprofit organization may have 
in place.  Policies may include conflict 
of interest, compensation, whistleblower, 
document retention and destruction, gov-
ernance disclosure, governing document 
changes, chapter relations (if applicable), 
audits and so forth.  These policies are 
not required by the Code, but the IRS has 
strongly implied that a properly operated 
nonprofit will have applicable policies in 
place.36  All Idaho nonprofit corporations 
should at least have a conflict of interest 
policy in place because the Act prohibits 
interested transactions involving direc-
tors.37  A conflicts of interest policy is par-
ticularly important to attorneys serving on 
the governing board if the organization 
decides to hire the attorney or the attor-
ney’s firm for legal work.  Engaging the 
attorney board member or his or her firm 
presents a conflict of interest because the 
attorney has an interest in that transaction.  
An appropriate conflicts of interest policy 
will identify the necessary procedure for 
the board to properly retain the attorney 
board member or his or her firm without 
running afoul of any restrictions on private 
inurement.  The need for other policies 
suggested by the IRS primarily depends 
on the nature of the nonprofit corporation 

and the need for a specific policy.  Finally, 
Section C of Part VI requires informa-
tion about a nonprofit’s disclosure prac-
tices such as whether and how it makes its 
governing documents, Form 990’s, Form 
1023, policies and financial information 
available for review.  The IRS believes 
that making this information available in-
creases transparency and tax compliance.  
The availability of this information may 
also be important to grant makers, donors 
and similar parties.    

Considering the many legal implica-
tions involved in responding to the Form 
990, attorneys advising Idaho nonprofit 
corporations or serving on the board of 
directors should take an active role in this 
process.  To provide guidance to chari-
table tax exempt corporations on “good” 
governance, the IRS has published “Gov-
ernance and Related Topics – 501(c)(3) 
Organizations”.38  This publication out-
lines much of the IRS’s position on per-
tinent governance matters and practices.  
In determining which policies a corpora-
tion should consider adopting, attorneys 
and attorney board members advising 
nonprofits should at least take note of the 
IRS’s position on these governance prac-
tices. 
Conclusion

Attorneys who give their time to advise 
nonprofit organizations or serve as mem-
bers of the nonprofit’s governing board 
no doubt provide a valuable and neces-
sary service by providing legal expertise 
where it may not otherwise be available.  
Nonetheless, in doing so, Idaho attorneys 
should be aware of the legal framework 
and legal issues unique to nonprofit orga-
nizations.  This is particularly true when it 
comes to advising a nonprofit about gov-
ernance and governance related policies 
given the IRS’s position on these matters.
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nuts and Bolts laWYering

Mark Peters 
Solo Practitioner   

The good nuts and bolts attorney needs to delve into  
the client’s business, talk with him or her and find  

out how he or she does business. 

There are obviously a multitude of 
types of lawyers.  However, for purpos-
es of this article, I am going to classify 
three general types of business attorneys.  
The first are the litigators.  They are the 
fighter pilots of the law.  They have the 
entire airspace of the law to explore and 
use to achieve their goals.  Not only that, 
but they are in direct conflict with other 
lawyers who are attempting to thwart their 
achieving their goals.

The second type of lawyer is the deal-
maker.  He or she 
is a bomber pilot.  
They have specific 
targets that they 
have to achieve 
and generally, they 
proceed along cer-
tain pathways to 
get there.  They 
bring a lot of fire-
power to achieve 
their client’s aims, 
many times bring-
ing a sortie of bombers to make sure the 
target is achieved.

Finally, there are the nuts and bolts at-
torneys.  They are cargo and tanker pilots.  
They fly specific routes, generally to the 
same places over and over again.  They 
may have to refuel the litigators and the 
deal-makers in mid-flight, but usually 
their work is done before the litigators 
and deal-makers are consulted.  If the nuts 
and bolts attorneys do their jobs well, it 
makes life easier not only for their clients, 
but for the litigators and the deal-makers.  
If their jobs are done poorly, both the liti-
gators and the deal-makers may go down 
in flames.

Enough of the flying metaphors; what 
is nuts and bolts lawyering?  Tax attorneys, 
contract drafters, employment counselors, 
insurance specialists are all examples of 
nuts and bolts lawyers.  In my opinion, 
good nuts and bolts attorneys don’t just 
respond to the client’s request for infor-
mation. They help the client by adjusting 
the language, the policies or procedures 
before a problem arises.  In other words, 
if you think that “if it ain’t broke, don’t fix 
it” is the correct approach to taking care of 
your clients, then you are probably not a 
good nuts and bolts attorney.

Let me give you a couple of examples.  
Companies have to use form agreements 
in order to transact business.  When were 

those agreements last reviewed, not only 
for legal issues, but also for readability 
and ease of comprehension?  My com-
pany used a standard form master lease 
agreement in its business.  However, there 
would be interminable negotiations with 
customers over language.  We redrafted 
the contract by using simpler language 
and reorganizing so it flowed more logi-
cally.  That wasn’t the end of the matter.  
On occasion, a customer would raise an 
issue that had not been addressed in the 
revised agreement.  Rather than just mak-
ing a change for that customer, we revised 
the form agreement.  The end result was 
that negotiations from that point forward 
primarily focused on four business issues, 
not on the language of the agreement.  

Another example was the company’s 
employee handbook.  It had been drafted 
by someone who was very concerned that 
the employees understood that they were 
employees-at- will, but not with clearly 
stating what the policies of the company 
were with respect to standard employment 
issues.  There also had been a noticeable 
lag in keeping the handbook up-to-date 
regarding issues such as equal employ-
ment opportunity and sexual harassment.  
The original handbook had been bound 
and provided to each employee.  When we 
issued the new version of the handbook, it 
was in a three-ring binder. We also made 
an electronic version available on the 
company website.  This allowed changes 
as needed to address new issues, major 
and minor, e.g. same-sex marriages or a 
change in the vesting or vacation time, 
without having to make a major produc-
tion of reissuing the handbook.

There are two key tools that a good 
nuts and bolt attorneys have:  their ears 
and their brains.

One of the key abilities of a good nuts 
and bolts attorney is to be a good listener.  
Generally, the client will tell you what his 
or her concerns are.  I knew an attorney 
who was taking over an internal client.  
The attorney became upset because the 

client asked if he was fast.  The attorney 
didn’t think that good legal work should 
be put on a timetable.  Perhaps good legal 
work should not be put on a timetable, but 
the attorney wasn’t listening.  The client 
needed quick results to be able to meet the 
department’s needs.

I have a friend who used to do em-
ployment litigation in Chicago.  Her client 
wanted a list of options on an issue he was 
confronting outside her area of expertise.  
She went to the partner in charge and told 
the partner of the need and that the client 
didn’t want a lengthy analysis, just a list 
of options.  The partner prepared a memo-
randum that my friend said “smelled like 
$10,000,” and the client went elsewhere.  
He didn’t listen to what the client want-
ed.

However, good listening is not enough.  
The good nuts and bolts attorney needs to 
use his or her brain to delve into the cli-
ent’s business, talk with him or her and 
find out how he or she does business.  It 
is entirely possible to provide good legal 
advice on cruise control.  The attorney 
knows his or her field and has form an-
swers to common issues.  However, that 
probably works 80 percent of the time.  
How does the client interact with its cus-
tomers, suppliers, employees; what are 
questions he or she confronts on a regu-
lar basis?  Is the client familiar with the 
legal and business issues confronting him 
or her?  If the attorney can answer these 
questions, the legal solution will be better 
than an answer that works 80 percent of 
the time.  In other words, if the attorney 
uses his or her knowledge (i.e. brain) to 
apply the law to the facts, the attorney will 
not only be doing a better job, but making 
a happier client.

I have a friend who wanted to invest 
in a real estate transaction here in Idaho.  
He passed the paperwork by an attorney 
whose response was that the transaction 
was “risky.”  There was approximately 
$1million  involved, so the attorney may 
have thought that the client was a sophis-

Mark Peters
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...[T]he attorney becomes a trusted adviser, called upon 
more often because the client knows that the attorney 
is looking out for the client’s best interest and will not 

generate more work just to make more income.
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24
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866.460.9014

ticated investor.  That was far from the 
case.  With the downturn, there was a 
default and my friend had to bring a civil 
action.  It turns out that the question of 
whether a personal guarantee for a lease 
can be enforced is unsettled here in Idaho.  
His litigation counsel, after approximately 
$40,000 in fees and expenses, informed 
my friend that it may be in his best inter-
ests to settle the case.  Apparently, this had 
not been explained at the beginning of the 
case.  

My friend lost approximately 
$150,000 on the transaction plus the legal 
fees.  From those of us with experience in 
these types of transactions, it seems that 
my friend made out fairly well.  However, 
since nobody explained ahead of time 
what could happen, he thinks that the at-
torneys were out to help themselves, not 
him.    Because of these experiences, my 
friend now dislikes using attorneys.

Both when the documentation had 
been reviewed and when the litigation was 
commencing, if the attorneys had both-
ered to investigate, in the one instance, 
my friend’s knowledge of real estate 
transactions and, in the second, his lack of 
knowledge of how litigation worked, he 
would have a better feeling for the useful-
ness of attorneys.  In other words, if they 
had used all of their brains when perform-
ing the services, they would not have a 
client who was unhappy with them.

Here is the crux of the issue.  By pre-
venting problems, good nuts and bolts at-

torneys actually reduce the need for busi-
ness clients to use attorneys. What gener-
ally happens in this situation is that the 
attorney becomes a trusted adviser, called 
upon more often because the client knows 
that the attorney is looking out for the cli-
ent’s best interest and will not generate 
more work just to make more income.

Getting back to those fighter and 
bomber pilots, they also appreciate the 
work of the nuts and bolt attorney.  Sup-
pose an ex-employee brings an action 
for unjust termination.  If the employee 
handbook clearly states the terms of em-
ployment and that no employee may be 
terminated because he or she belongs to a 
protected class, it will make the case eas-
ier for the litigator.  Likewise, if the form 
agreements provide proper indemnifica-
tion provisions, the deal-maker will have 
one less issue to cover in the sale of assets 
agreement.

Finally, to use a different metaphor, 
good nuts and bolts attorneys are good 
referees and umpires.  When nobody no-
tices the official in the game, the official 
is doing a good job.  When nobody no-
tices that the legal issues are taken care of 
promptly, with no fuss, the nuts and bolts 
attorney is doing his or her job.

About the Author
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Science and Economics and the Universi-
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COURT INFORMATION

Idaho Supreme Court
Oral Argument for September 2010

Wednesday, September 1, 2010 – BOISE  
8:50 a.m.    State v. Longest....................................................#36083
10:00 a.m.  State v. Ciccone (Petition for Review).................#36877

Wednesday, September 22, 2010 – IdAHO fALLS 
1:30 p.m.    Bagley v. Thomason................................. #36041/37487
2:45 p.m.    Wanner v. Dept. of Transportation.......................#37059
4:00 p.m.     John Doe I v. John Doe II (2010-09)..................#37486

Thursday, September 23, 2010 – IdAHO fALLS  
1:30 p.m.    Steele v. City of Shelley.......................................#36481
2:45 p.m.    Sirius LLC v. Erickson.........................................#36466
4:00 p.m.    Climax, LLC v. Snake River Oncology...............#36613

friday, September 24, 2010 – POCATELLO  
8:50 a.m.    Kuhn v. Coldwell Banker Landmark, Inc............#29794
10:00 a.m.  Sierra Pacific Mortgage Co. v. Archibald.............#36438
11:10 a.m.  State v. Adamcik..................................................#34639
1:30 p.m.    IDHW v. John Doe (2010-04)............................#37453

Monday, September 27, 2010 – BOISE
8:50 a.m.    Woods v. Sanders Pollak......................................#37483
10:00 a.m.  Brian and Christie, Inc. v. Leishman Electric......#35929
11:10 a.m.  Shenango Screenprinting v. Dept. of Labor.........#36367

Wednesday, September 29, 2010 – BOISE  
8:50 a.m.    State v. Hartwig....................................................#36460
10:00 a.m.  State v. Ruiz, Jr. (Petition for Review).................#36514
11:10 a.m.  BHC Intermountain Hospital v. Ada County........#37352

NOTE: No Oral Arguments in October

OffICIAL NOTICE 
COURT Of APPEALS Of IdAHO

Chief Judge
Karen L. Lansing  

Judges
Sergio A. Gutierrez
David W. Gratton
John M. Melanson

3rd Amended - Regular fall Terms for 2010 
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .July 21
Boise. . . . . . . . . . . . . . . . . . . . . . . . . .August 10, 12 and 19
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . September 8 and 14
Boise. . . . . . . . . . . . . . . . . . . . . . .October 12, 14, 19 and 21
Boise. . . . . . . . . . . . . . . . . . . . . .November 9, 12, 16 and 18
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . .December 7 and 9

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2010 Fall Terms of 
the Court of Appeals of the State of Idaho,  and should be preserved. 
A formal notice of the setting of oral argument in each case will be 
sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for September 2010

Wednesday, September 8, 2010 - BOISE   
 9:00 a.m.   Mendiola v. State.................................................#35473
10:30 a.m.  State v. Digiallonardo...........................................#35755
1:30 p.m.    State v. Hill..........................................................#36296

Tuesday, September 14, 2010 – BOISE   
9:00 a.m.    State v. Horton.....................................................#36435
10:30 a.m.  State v. Moser.......................................................#36933

Oral Argument for October 2010
Thursday, October 14, 2010 – BOISE    
10:30 a.m.  Kugler v. Maguire................................................#36644

Tuesday, October 19, 2010 – BOISE    
9:00 a.m.    Dept. of H&W v. Doe..........................................#37746
10:30 a.m.  State v. LeClercq..................................................#37191
1:30 p.m.    State v. Kling........................................................#37322

Thursday, October 21, 2010 – BOISE    
9:00 a.m.    State v. Moran-Soto.............................................#36166
10:30 a.m.  State v. Scott.........................................................#37018
1:30 p.m.    State v. Ray...........................................................#36797

OffICIAL NOTICE
SUPREME COURT Of IdAHO 

Chief Justice
Daniel T. Eismann

Justices
Roger S. Burdick

Jim Jones
Warren E. Jones
Joel D. Horton

1st AMENdEd - Regular fall Terms for 2010
Boise. . . . . . .  . . . . . . . . . . . . . . . .August 23, 25, 27 and 30
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .September 1
Idaho Falls . . . . . . . . . . . . . . . . . . . . . September 22 and 23 
Pocatello. . . . . . . . .  . . . . . . . . . . . . . . . . . . . .September 24
Boise . . . . . . . . . . .. . . . . . . . . . . . . . . September 27 and 29
Coeur d’Alene. . . . . . . . . . . . . . . . . . . . . . . . . November 3 
Moscow. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .November 4 
Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .November 5 
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . .November 8 and 10
Boise. . . . . . . . . . . . . . . . . . . . . December 1, 3, 6, 8 and 10
Twin falls. . . . . . . . . . . . . . . . . . . . . . . . . . . .  december 2
Jerome . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  december 3

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2010 Fall Terms 
of the Supreme Court of the State of Idaho, and should be 
preserved. A formal notice of the setting of oral argument in 
each case will be sent to counsel prior to each term.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 8/1/10 )

CIvIl appealS

Contract
1. Did the trial court erroneously fail to 
decide whether the employment contracts 
are ambiguous or unambiguous?

Knipe Land Company v. Robertson
S.Ct. No. 37002
Supreme Court

2. Did the district court err in finding as a 
matter of law that the doctrine of merger 
applied to the agreement between the par-
ties that the Fullers were to receive the 
proceeds from ACHD?

Fuller v Callister
S.Ct. No. 37035
Supreme Court

damages
1.  Did the  district court err in granting 
Partin’s motion for judgment notwith-
standing the verdict on the grounds that 
the damages provision of a performance 
agreement was an unenforceable liquidat-
ed damages provision?

Schroeder v. Partin
S.Ct. No. 37228
Supreme Court

Easements
1. Did the district court properly construe 
I.C. § 5-246 in finding that the servient 
estate can unreasonably interfere with the 
dominant estate’s use and enjoyment of its 
prescriptive overflow easement?

Twin Falls Canal Co. v. Choules
S.Ct. No. 37058
Supreme Court

2. Did the district court err in ruling the 
Torrences do not have a prescriptive ease-
ment through the Baker property to the 
Annette Torrence property? 

Torrence v. McCay
S.Ct. No. 35747

Court of Appeals
License Suspension
1. Whether the hearing officer erred in 
finding Masterson was properly notified 
of the consequences of failing the eviden-
tiary test for breath alcohol pursuant to 
I.C. § 18-8002A(7)(e). 

Masterson v.  
Idaho Department of Transportation

S.Ct. No. 37385
Court of Appeals

Post-Conviction Relief
1. Did the court err in concluding Hal-
besleben did not establish that he received 
ineffective assistance of counsel and in 
dismissing his petition?

Halbesleben v. State
S.Ct. No. 36547

Court of Appeals
Standing
1. Whether the court erred in its interpre-
tation of I.C. §§ 36-2114 and 36-2115 in 
finding Black Dog Outfitters lacked stand-
ing to initiate proceedings with regard to 
its request to investigate “use” issues.

Black Dog Outfitters, Inc. v.  
Idaho Outfitters and  

Guides Licensing Board
S.Ct. No. 36573
Supreme Court

Substantive Law
1. Did the district court err in dismissing 
Olson’s complaint filed against the City of 
Idaho Falls based on Olson’s failure to file 
a bond pursuant to  I.C. § 6-610 ?

Olson v. McKenna
S.Ct. No. 36052
Supreme Court

2. Whether the district court erred in hold-
ing that I.C. § 42-203B does not authorize 
the Director of the Department of Water 
Resources to add at the time of licensing 
a condition limiting a hydropower water 
right to a specific term.

Idaho Power Co. v.  
Idaho Department of Water Resources

S.Ct. No. 37348
Supreme Court

Termination of Parental Rights
1. Was the decision terminating the pa-
rental rights of John Doe II and Jane Doe 
II supported by substantial and compe-
tent evidence?

Department of Health & Welfare v. 
Jane Doe II and John Doe II

S.Ct. Nos. 37628/37629
Court of Appeals

CrImInal appealS

double Jeopardy
1. Was Corbus twice placed in jeopardy 
for the same offense when he pled guilty 
to and was sentenced for both the greater 
offense of felony eluding and the lesser 
included offense of misdemeanor reckless 
driving?

State v. Corbus
S.Ct. No. 36681

Court of Appeals

due Process
1. Did the court abuse its discretion by 
dismissing, without prejudice, the crimi-
nal case filed against Porter?

State v. Porter
S.Ct. No. 36494

Court of Appeals
Evidence
1. Was it error for the district court to af-
firm the magistrate’s ruling allowing the 
state to admit Maynard’s criminal history, 
including misdemeanor convictions and 
the nature of those convictions?

State v. Maynard
S.Ct. No. 36938

Court of Appeals
Jury Instructions
1. Did the district court err by refusing to 
instruct the jury on the affirmative defense 
of necessity?

State v. Beavers
S.Ct. Nos. 36183/36191

Court of Appeals
Pleas
1. Did the district court abuse its discre-
tion by refusing to be bound by the Rule 
11 plea agreement at sentencing, after it 
had the benefit of the psychosexual and 
polygraph examinations?

State v. Ball
S.Ct. No. 35627

Court of Appeals
2. Did the district court abuse its discre-
tion by denying Crow’s motion to with-
draw his guilty plea as he presented a just 
reason for withdrawal and the state would 
not have been prejudiced?

State v. Crow
S.Ct. No. 36470

Court of Appeals
Probation Revocation
1. Did the court err when it revoked Gian-
nini’s probation because his violation was 
not willful and other alternatives to incar-
ceration still existed?

State v. Giannini
S.Ct. No. 36758

Court of Appeals
Search and Seizure –  
Suppression of Evidence
1. Did the district court err in denying 
Nicholson’s motion to suppress because 
he was unlawfully seized and because he 
was subject to custodial interrogation in 
violation of Miranda?

State v. Nicholson
S.Ct. No. 36509

Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 8/01/10)

2. Did the district court err in affirming the 
magistrate’s order suppressing evidence 
because the stop was legal under Idaho 
statutes and because, even if illegal un-
der the statutes, there was no violation of 
Scott’s constitutional rights and therefore 
no grounds for suppression of evidence?

State v. Scott
S.Ct. No. 37018

Court of Appeals
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3. Whether LeClercq’s breath alcohol test 
results should be suppressed based upon 
the officer’s coercive threat to take her for 
a forcible blood draw during the implied 
consent stage of the investigation.

State v. LeClercq
S.Ct. No. 37191

Court of Appeals
Sentence Review
1. Did the state offer sufficient credible 
evidence to find that Allen had violated 
probation by drug use?

State v. Allen
S.Ct. No. 37140

Court of Appeals

2. Did the district court abuse its discre-
tion by revoking probation and ordering 
Zepeda’s underlying sentences executed?

State v. Zepeda
S.Ct. Nos. 37093/37133/37134

Court of Appeals
Summarized by:

Cathy derden
Supreme Court Staff Attorney
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idaho courts corner 

suPreMe court issues revised criMinal JurY instructions 

The Idaho Supreme Court is issuing a 
significant revision of the Idaho Criminal 
Jury Instructions based largely on recom-
mendations of the Criminal Jury Instruc-
tions Committee.  These new instructions 
will be in effect beginning September 1, 
2010, and may be found at the Supreme 
Court’s website, www.isc.idaho.gov.  
They contain revisions based on recent 
legislation defining new criminal offenses 
and modifying the definitions of existing 
offenses.   But they also make important 
changes in at least three specific areas:  the 
definition of proof beyond a reasonable 
doubt, included offenses, and warnings to 
jurors on the use of electronic devices for 
communication or research.
Proof beyond a reasonable doubt

In State v. 
Holm, 93 Idaho 
904, 478 P.2d 284 
(1970), and State 
v. Cotton, 100 
Idaho 573, 602 
P.2d 71 (1979), 
the Supreme 
Court endorsed 
the instruction on 
proof beyond a 
reasonable doubt 
adopted by the 
California courts, 
an instruction dating back to the case of 
Commonwealth v. Webster, 59 Mass. 195 
(1850).  When the Idaho Criminal Jury 
Instructions were issued in 1995 this be-
came ICJI 103, which defined reasonable 
doubt as follows:

It is not a mere possible doubt, 
because everything relating to hu-
man affairs, and depending on 
moral evidence, is open to some 
possible or imaginary doubt.  It is 
the state of the case which, after the 
entire comparison and consideration 
of all the evidence, leaves the minds 
of the jurors in that condition that 
they cannot say they feel an abiding 
conviction, to a moral certainty, of 
the truth of the charge. 

The Court also included an alternative 
instruction, ICJI 103A, which gave a dif-
fering definition of reasonable doubt:

A reasonable doubt is not a mere 
possible or imaginary doubt.  It is a 
doubt based on reason and common 
sense.  It is the kind of doubt which 
would make an ordinary person 
hesitant to act in the most important 
affairs of his or her own life.  If af-
ter considering all the evidence you 
have a reasonable doubt about the 
defendant’s guilt, you must find the 
defendant not guilty.
The California instruction replicated 

in ICJI 103 was approved by the United 
States Supreme Court in Victor v. Nebras-
ka, 511 U.S. 1 (1994), but the Court ex-
pressed severe doubts about the use of the 
term “moral certainty” in defining proof 
beyond a reasonable doubt.  The Court 
pointed out that the “common meaning of 
the phrase has changed since it was used 
in the Webster instruction, and it may con-
tinue to do so to the point that it conflicts” 
with constitutional standards.  511 U.S. 
at 16.  Commentators have also criticized 
the use of the “hesitant to act” language to 
define reasonable doubt.  See, Newman, 
Beyond “Reasonable Doubt,” 68 N.Y.U. 
L. Rev. 979, 982-83 (1993).  

Accordingly, the new Idaho Criminal 
Jury Instructions dispense with the old 
ICJI 103 and 103A and include a new ICJI 
103 containing the following definition:

A reasonable doubt is not a mere 
possible or imaginary doubt.  It is a 

doubt based on reason and common 
sense.  It may arise from a careful 
and impartial consideration of all the 
evidence, or from lack of evidence.  
If after considering all the evidence 
you have a reasonable doubt about 
the defendant’s guilt, you must find 
the defendant not guilty. 
In its comment to this instruction, the 

Court states, “The above instruction re-
flects the view that it is preferable to in-
struct the jury on the meaning of proof be-
yond a reasonable doubt.  This instruction 
defines that term concisely while avoiding 
the pitfalls arising from some other at-
tempts to define this concept.” 
Included offenses

The manner in which a jury is to con-
sider included offenses is clearly delineat-
ed in Idaho Code § 19-2132 (c):  “[T]he 
court shall instruct the jury that it may not 
consider the lesser included offense unless 
it has first considered each of the greater 
offenses within which it is included, and 
has concluded in its deliberations that the 
defendant is not guilty of each of such 
greater offenses.”  ICJI 225 reflects this 
approach, stating that the jury must con-
sider an included offense after acquitting 
the defendant of the charged offense.  

The old instructions setting forth the 
elements of the various offenses, how-
ever, seemed to lead juries to consider 
the included offenses before turning to 
the question of whether the defendant 
was guilty of the greater charged offense.  
For instance, in the old instructions, ICJI 

Michael Henderson

Michael Henderson
Legal Counsel,  
Idaho Supreme Court
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540 sets forth the elements of theft, and 
ICJI 542 then instructs the jury on the 
elements that may elevate a petit theft to 
grand theft.  In the new instructions, ICJI 
542A contains a complete definition of the 
elements of grand theft, while ICJI 542B 
provides the elements of petit theft.  This 
approach is more likely to lead juries to 
consider charged and included offenses in 
the prescribed order.
Use of electronic communications

Concerns have spread throughout the 
country about jurors’ use of the new gen-
eration of electronic devices, either for 
communication during a trial or research 
into facts relating to the case.  The new 
ICJI 108 addresses this issue.  It states 
that the prohibition on discussion of the 
case during the trial “means no emailing, 
test messaging, tweeting, blogging, post-
ing to electronic bulletin boards, and any 
other form of communication, electronic 
or otherwise.”  The instruction goes on to 
direct:

do not make any independent 
personal investigations into any 
facts or locations connected with 
this case.  do not look up any infor-
mation from any source, including 
the Internet.  do not communicate 
any private or special knowledge 
about any of the facts of this case 
to your fellow jurors.  do not read 

or listen to any news reports about 
this case or about anyone involved 
in this case, whether those reports 
are in newspapers or the Internet, or 
on radio or television.

In our daily lives we may be 
used to looking for information on-
line and to “Google” something as 
a matter of routine.  Also, in a trial 
it can be very tempting for jurors to 
do their own research to make sure 
they are making the correct deci-
sion.  You must resist that tempta-
tion for our system of justice to 
work as it should.  I specifically in-
struct that you must decide the case 
only on the evidence received here 
in court.  

Emphasis in original
As always, the Court welcomes com-

ments on the instructions.  If you have any 
suggestions or corrections, you may con-
tact me at mhenderson@idcourts.net or 
at (208) 334-2246.  You may also contact 
any of the members of the Criminal Jury 
Instruction Committee.  The rosters of all 
of the Court’s committees can be found at 
http://www.isc.idaho.gov/commlist.html. 
About the Author 
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Certi�ed Civil Trial Specialist since 1995

208-667-8989
1-877-667-8989

8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Email: bruce@cdalawyer.com

  

It states that the prohibition on discussion of the  
case during the trial “means no emailing, test  

messaging, tweeting, blogging, posting to  
electronic bulletin boards, and any other form of  

communication, electronic or otherwise.” 
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IN MEMORIAM

Luis “Louie” Gorrono 
1919 - 2010

Luis Gorrono, 91, affectionately 
known as Louie, gal-
lantly passed away 
Tuesday, July 27, 
2010 at Walter Knox 
Memorial Hospital 
in Emmett. Louie 
was born in Emmett 
on March 2, 1919, to 
Basque immigrants 
Bruno and Luisa 
Gorrono. He was the 
fourth of five chil-
dren, which included 
brothers George, Manuel (Mono), and 
Bruno Jaime (Jimmy), and sister Anita 
Gorrono Boles. He attended schools in 
Barber and Boise and graduated from Em-
mett High School.

 He interrupted his studies at the Uni-
versity of Idaho to enlist in the Army Air 
Force in 1942, serving in the North Af-
rica theatre and was discharged as a ma-
jor. After leaving active duty, he resumed 
his classes at the University of Idaho and 
graduated magna cum laude with his juris 
doctor degree. He returned to Emmett to 
open his law practice in 1948, marking the 
beginning of a lengthy and illustrious ca-
reer that spanned over eight decades. 

Lou married Marie McCarron of War-
wick, Rhode Island, in 1952; their son 
Randy was born in 1953, and a second 
son, Bryan, died at birth in 1956. 

Lou was legendary for his unwaver-
ing, ardent and continually loving sup-
port of the town of Emmett and all its 
residents. He was always an enthusiastic 
advocate for this town he truly loved. 
During all his 91 years, he preferred Em-
mett to any other place on Earth. With the 
exception of his war and college years, he 
seldom left his hometown. By his family’s 
estimate, that amounted to a total of only 
a few weeks during his entire adulthood 
years! He often said he couldn’t figure 
any logical reason why he would want 
to leave for even a day. Is it any wonder 
that in 2007 the town that he so loved re-
turned his affection and showed their love 
for him with a “Louie Toast and Roast” in 
his honor? Attendees enthusiastically re-
called his many contributions to the com-
munity, and generously responded in kind 
to Lou’s highly-developed, unparalleled 
sense of humor. He was truly humbled 
by the event and was so grateful for the 
outpouring of love and affection. Many 
of his jokes throughout the years are still 

remembered by family and friends, who 
have enjoyed sharing many of them in the 
past few days. 

Lou’s civic accomplishments, mem-
berships, participations, and awards have 
been many, and while too numerous to 
mention them all some include member-
ship in the local American Legion unit 
for over 50 years, having first joined with 
his long-time friend Bernie Gratton in the 
late 1940’s when Bernie organized the 
group and became the first commander 
after World War II; he was an induct-
ee in the Emmett High School Hall of 
Fame; a deputy director of civil defense, 
and past Commander of the Emmett Air 
Force Ground Unit Wing, a unique group 
formed during the Cold War to help spot 
possible enemy air invasions. Their local 
spotting post was atop a tower at the air-
port landing strip where volunteers would 
watch the skies for any incoming and un-
usual traffic and report their findings via 
shortwave radios.

 Lou was a long-time member of the 
Idaho State Bar; President of the Third Dis-
trict Bar Association; Gem County pros-
ecuting attorney from 1951 through 1968; 
and city attorney for numerous years. Lou 
was honored as Gem County Man of the 
Year; received the Idaho Statesman Dis-
tinguished Citizen award; was a member 
of the Order of Kentucky Colonels; was a 
life-long member of the Gem County Re-
publican Committee; was a member of the 
Kiwanis Club with perfect attendance for 
over 50 years; was a member of the Cham-
ber of Commerce and of the Gem County 
Historical Society, and was a supporter of 
the Cherry Festival, having been honored 
one year as Grand Marshal of the parade. 
He continued to participate and enjoy the 
annual event, including this year’s parade 
in June when he rode as a “member of the 
greatest generation” in a restored military 
jeep provided by his friend Denny White 
of Valley Pump & Equipment. In addi-
tion to his participation in parent-teacher 
associations, county development corpo-
rations, scouting groups, and charitable 
organizations, Lou was instrumental in 
developing a community swimming pool, 
the golf course, and the airport. 

Lou was a true patriot in every respect, 
and was always proud of his military ser-
vice. Prior to his military experience, the 
largest city he had ever seen was Boise, 
Idaho, but when he was stationed over-
seas during the war, he traveled exten-
sively serving as officer liaison. He was 
sent to several countries including Iran, 
Iraq, Italy, India and North Africa. Many 

years later he would recall his amazement 
at being in India and Africa and having 
East Indian Sikh men assigned to protect 
his every move and take care of his every 
need, including “High Tea” each after-
noon. For years, he recalled their dedica-
tion and devotion to the men to which they 
were assigned. During his military career 
he met several Hollywood stars including 
Cary Grant, and historical figures such as 
Dwight Eisenhower, Winston Churchill, 
and Josef Stalin. He was also a liaison of-
ficer for the U.S. Air Force Academy. Fol-
lowing his active duty, he joined the Air 
Force Reserves and achieved the rank of 
Lt. Colonel. 

Lou loved the law and never tired of 
practicing his beloved profession. His first 
office was situated on the second floor of 
the old First Security Bank building at the 
corner of Main and Washington, on the 
site of what is now the Wells Fargo Bank. 
Other tenants included a dentist, a doctor, 
and the community’s library. After a few 
years in the old bank, he built a triplex of-
fice on Hayes Street where he practiced 
until reluctantly retiring just a few months 
ago. 

Louie is survived by his son, Randy, 
his sister Anita Gorrono Boles, his niece 
Rusti (Ken) Horton, and nephews George 
(Cindy), Larry (Hazel), Jim (Denise), 
Steve (Jody), and Jon Gorrono. He was 
also especially fond of Rusti’s two chil-
dren, Marie and Mike. 

He was preceded in death by his wife 
Marie, son Bryan, his parents, his broth-
ers George, Manuel and Bruno Jaime, and 
his nephew Rick. Lou and his son Randy 
had a very special relationship, and it was 
Randy’s devotion to Lou that brought 
Randy back to Idaho in 1999 to help his 
dad through the remaining years, some-
thing for which Lou was very grateful. 

Services were held at Potter Funeral 
Chapel, Emmett, Idaho on Monday, Au-
gust 2 with Fr. Tom Faucher of St. Mary’s 
Catholic Church, Boise officiating. The 
family expressed gratitude for any contri-
butions made to Potter Funeral Chapel. 

The family and many friends of Lou 
are experienced an immense loss - he was 
certainly one of a kind and his “mold” has 
truly been broken. We will all miss him. 
Lou’s long-time legal secretary and good 
friend, Delores Robbins, recently summed 
up his life’s essence with the comment 
“… he helped so many people, and of-
ten times some of them didn’t even know 
it. It seems that his life’s purpose was to 
help people who sometimes couldn’t help 
themselves.”

Luis “Louie” Gorrono
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IN MEMORIAM

William Henry MacAllister
1921 - 2010

William MacAllister died of natural 
causes Friday, July 30 at his home in Los 
Angeles. He was 89.

Born in Wilmington, DE and raised in 
Penns Grove, N.J., he 
enrolled in Dickinson 
College with the in-
tention of becoming 
a Methodist minister. 
The 1941 attack on 
Pearl harbor led him 
to interrupt his edu-
cation and enlist in 
the U.S. Navy, where 
he served four years 
in the South Pacific 
on an LCI (landing craft infantry), rising 
to the rank of lieutenant, j.g. After the war, 
he completed his education and enrolled 

at Dickinson Law School, specializing 
in patents. His first job was at the RCA 
Corp. in New Jersey where, after the in-
vention of transistor, he specialized in the 
new science of semiconductors. In 1957, 
he moved to Los Angeles to join Hughes 
Aircraft, where he rose to the position of 
chief patent counsel. While at Hughes, he 
wrote the patent for the self-aligned gate 
Mosfet transistor, a key component of 
modern electronic devices, developed by 
Robert W. Bauer. He was also a key player 
in litigation over the patents for satellites 
in synchronous orbit. In 1982, he retired 
from Hughes and moved to Hewlett-Pack-
ard Corp in Palo Alto, rising to Associate 
General Counsel. He was admitted to the 
Idaho State Bar in 1983. He retired in 1998 
and eventually moved to Casper, WY., but 
continued to consult for the company. 

A devout Christian, he played key roles 
in the construction of Schultz Memorial 

William Henry 
MacAllister

United Methodist Church in Cranbury, St. 
John’s in the Valley in Canoga Park, West 
Anaheim United Methodist Church and 
La Palma United Methodist Church. He 
served in many other roles, including lay 
leader, and always sang in the choir.

He moved back to Los Angeles in 
2007 to be near his family. An inveterate 
model railroader, he always had a layout 
in progress and was working on his trains 
when he passed.

He is survived by his wife of 67 years, 
Irma Ruth MacAllister; two sons, Thomas 
Alan of Los Angeles and William Henry 
III of Half Moon Bay; four daughters, 
Kathy Maugh and Linda MacAllister of 
Los Angeles, Julie Haynes of Placentia 
and Mollie Parrish of Casper; 11 grand-
children and three great-grandchildren.

Services were held Thursday, August 
5 at Forest Lawn Memorial-Parks and 
Mortuaries in Cypress.

OF INTEREST

National media award honors 
Idaho drug courts

Idaho, and specifically 4th Judicial 
District Judge Ron 
Wilper, along with 
Boise KBOI Channel 
2 (the CBS affiliate), 
was recognized with 
a national media 
award, at the recent 
National Associa-
tion of Drug Court 
Professionals confer-
ence in Boston. The 
award was given for 
developing a public 
service announcement in support of drug 
courts in Idaho. This spot features William 
Petersen, former star (Gil Grissom) of the 
television series CSI. Petersen is an old 
high school buddy and continuing friend 
of Judge Wilper and has been very eager 
to support the work of drug courts. 

The PSA, filmed in the Ada County 
Courthouse, and later customized with 
scenes from Idaho probelm-solving 
courts, also carries the tag line for the na-
tional association’s “All Rise” drug court 
campaign.  This PSA and Judge Wilper 
were in pretty august company, including 
awards presented to Newsweek Maga-
zine, National Public Radio, and the Pub-
lic Broadcasting System’s “Newshour” 
for their stories on aspects of drug court. 
The official award was presented to KBOI 

at the Ada County Drug Court graduation 
held July 28. 

Tajikistani delegation visits 
Canyon County Courthouse

Local criminal justice officials and 
staff and a delegation of attorneys and 
judges from Tajikistan exchanged kind 
words and gifts during a luncheon at the 
Canyon County Courthouse on Friday, 
August 13.

The group from the central Asian re-
public visited the Canyon County Court-
house as part of the American Bar As-
sociation’s Rule of Law Initiative Legal 
Education and Exchange Program. The 
program gives legal professionals from 
foreign countries an opportunity to gain 
first-hand knowledge and experience of 
America’s justice system.

Representatives of the group said 
the experience has been beneficial and 
thanked those who made it possible.

“Despite the fact that the two systems 
are quite different, there are so many el-
ements, positive elements, that are ap-
plicable to Tajikistan,” defense attorney 
Nurmahmad Khalilov, who works with an 
organization called Human Rights Center, 
said through a translator.

Khalilov said he was especially struck 
by the cooperative relationship between 
judges, attorneys and law enforcement and 
the extent to which information technol-
ogy can streamline judicial proceedings. 
In Tajikistan, it is difficult for a judge to 

review more than two cases in a day, he 
said.

Local officials and Tajikistanis offered 
one another gifts to commemorate the 
visit.

The delegation presented Deputy 
Prosecutor Bryan Taylor, who previously 
worked with the program in Belarus and 
helped orchestrate the visit to Canyon 
County, and his fiancee, with traditional 
Tajikistani wedding garments.

“Not only did both groups benefit 
from the cultural exchange and newfound 
friendships, but the attorneys and judges 
who participated from Canyon County 
were able to provide the delegation with 
practical guidance for developing the 
criminal justice system in Tajikistan,” 
Canyon County Prosecutor John Bujak 
said in an e-mail.

“In some respects, Tajikistan is go-
ing through the same process the United 
States went through 200 years ago when 
we established our Constitution and sys-
tem of laws,” Bujak said. “It is very satis-
fying to know that, through this exchange, 
we have advanced the causes of democ-
racy and justice at an international level.”

The visitors also had opportunities this 
week to spend time with host families and 
take in some local culture.

“The most important thing, the people 
here are very sincere, very friendly. These 
people have sincerely done a lot in order 
to welcome us to experience not only the 
legal system in America, but also cultural 

Hon. Ron Wilper
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OF INTEREST

Forensic Document Examiner 
Full service laboratory to resolve signature or 
handwriting issues, cut and paste fabrications, 
alterations, ink comparisons, etc.  Certified by the 
American Board of Forensic Document Examiners.  
Government trained.   State/Fed court qualified. 
 

      
 

 

James A. Green 
(888)  485-0832 

PO Box 5379   Eugene OR   97405 
www.documentexaminer.info 

Mediation/Arbitration

John C. Lynn
33 years experience

3503 West Grover Court        Phone: (208) 860-5258
Boise, ID 83705

Email: johnlynn@fiberpipe.net

life,” Khalilov said. “We visited cultural 
places, we communicated with ordinary 
people and the general impression is quite 
positive.”

“If ever someone will ask me where 
to learn about the American criminal jus-
tice system, I will tell them Idaho and this 
Canyon County,” he added.

Idaho attorney named  
VP at Granite Construction

Terry K. Eller, an Idaho State Bar 
member since 1984, 
has been named vice 
president, general 
counsel and corpo-
rate secretary for 
Granite Construction 
Incorporated, based 
in Watsonville, CA.

She had previ-
ously worked for 
Morrison Knudson 
and later Washington 
Group International 
and joined Granite in May of 2010 as dep-
uty general counsel.

“Terry brings a wealth of knowledge 
to Granite,” said Granite’s president and 
chief executive officer, William G. Dorey. 
“I am confident that under her leadership 
Granite will remain a leader in the indus-
try for its high ethical standards.” 

In her new role, Eller will oversee all 
legal, compliance and corporate secre-
tary activities as well as provide strategic 
counsel to the Board of Directors and se-
nior management. She has served in a va-
riety of legal roles for other construction 
and engineering companies, including 
international legal counsel and principal 
for the consulting firm 5 RMK and vice 
president of investor relations and vice 
president of international law at Washing-
ton Group International.

Terry K. Eller

Karen Sheehan joins her 
husband, Jeff Sheehan

Jeffrey Sheehan has expanded his 
practice to include 
his wife, Karen 
Sheehan.  Jeff will 
continue to practice 
mainly in the area of 
family law, including 
divorce, custody is-
sues and adoptions.  
Karen will primarily 
handle bankruptcy, 
business and estate 
planning matters.  
They can be reached  
in Boise at (208) 287-4499.  Their web-
sites are www.idahofamilylaw.com and 
www. boise-bankruptcy.com.

Burke recognized for service
After serving as law clerk at the 

Kootenai County 
Courthouse in Coeur 
d’Alene for 24 years, 
Janelle Burke retired 
this summer. She 
began as a Staff At-
torney to the Honor-
able Watt E. Prather 
and Honorable Gary 
Haman from 1983 
to 1985. After that 
she went into pri-
vate practice. She 
returned as clerk in 1988 to again work 
with Judge Haman for 12 more years. 
Upon Judge Haman’s retirement in 2000, 
Janell served as Judicial Staff Attorney 
to the Honorable John Patrick Luster for 
the next 10 years. She was instrumental 
in overseeing “Settlement Week” held ev-
ery year in Coeur d’Alene, which brought 
together volunteer attorney mediators 
to resolve conflicts. District Judge John 

Karen Sheehan

Mitchell said Janelle organized every in-
vestiture and retirement in the last two 
decades and has “really been a blessing 
here in the First District.” Janell oversaw 
other court projects such as Court Tours 
for local schools, Community Law Day 
Education and informational updates to 
attorneys at Bar Luncheons.

Janelle’s retirement reception was held 
on June 24.

Janelle Burke

Levesque Law PLLC opens
Angela A. Levesque and Angela 

J. Richards announce the opening of 
Levesque Law PLLC in Meridian.  Their 
practice focuses on all aspects of immigra-
tion law, including deportation defense, le-
galization, citizenship, and business visas, 
as well as family law, including divorces, 
child custody, modifications, and guard-
ianships.  They can be contacted at (208) 
473-2344 or Angela@LevesqueLaw.us or 
Arichards@LevesqueLaw.us. 

Back to school
If you didn’t spend your summer va-

cation attending CLE courses, it’s time 
to start thinking about your credits again. 
Visit our website at www.isb.idaho.gov for 
a calendar of upcoming courses, the cata-
log of DVDs, CDs and tapes available for 
rent, and the list of online courses. Con-
tact the MCLE Department at (208) 334-
4500 or jhunt@isb.idaho.gov if you have 
any questions on MCLE compliance.

Angela A. Levesque Angela J. Richards
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Updates to Idaho state Bar attorney dIrectory
7/2/10 – 8/1/10 

Acosta, S. Grace
Dunn & Dunn, PC
Salt Lake City, UT
Adelson, Robert 
Michael
Office of the Attorney 
General
Boise
Allen, Ann Elizabeth
Associated Industries
Spokane, WA
Beebe, Courtney Erin
First Judicial District 
Court
Coeur d’Alene
Berglund, Christian 
Lee Jones
Berglund Law, PLLC
Boise
Bernards, Chad 
Edward
Wishney Law
Boise
Bevis, Philip 
Maximilian
Bevis, Thiry & Schindele, 
PA
Boise
Burke, Janell Janie 
Seitz
Coeur d’Alene
Carlquist, Jennifer M.
Payette County 
Prosecutor’s Office
Payette
Christensen, Christian 
Carl II
Andrade Law Office, Inc.
Boise
Coonts, Beth Liana
Hawley Troxell Ennis & 
Hawley, LLP
Boise
Cornish, Judy A.
Moscow
Costa, Guilherme 
Maurell
University of Idaho
Moscow
Coyle, Katherine 
Monroe
Wytychak Elder Law
Coeur d’Alene
Craig, Suzanne E.
Twin Falls County 
Prosecutor’s Office
Twin Falls
Crook, D. Scott
Smith Hartvigsen, PLLC
Salt Lake City, UT

Cutler, John Elbert
Cutler Law Offices, PA
Idaho Falls
Daybell, Brad Michael
The Law Office of Brad 
M. Daybell, PA
Broomfield, CO
Dean, Kendra S.
Dean Law, PLLP
Boise
Dredge, Richard Kim
Dredge Miller Koontz, 
PLLC
Boise
Eichman, Charissa Ann
Neosho, MO
Eller, Terry Kay
Aptos, CA
Fairley, John Douglas
Board of Industrial 
Insurance Appeals
Spokane, WA

Frampton, Steven P.
Hayden
Fredette, Patrick
McCormick, Barstow, 
Sheppard, Wayte & 
Carruth, LLP
Cincinnati, OH
Frost, Thomas C.
Boise

Garland, R. Scott
Garland, Ford & Potter, 
LLC
Jackson, WY

Gibbons, Daniel 
Jeffrey
Witherspoon Kelley
Spokane, WA

Gose, Jennifer R.
Twin Falls County 
Prosecutor’s Office
Twin Falls

Graham, Suzanna 
Leona
Suzanna L. Graham, PC
Coeur d’Alene

Gutke, John Harold
Gordon Silver
Las Vegas, NV

Hammond, Richard L.
Hammond Law Office, 
PA
Caldwell

Hampton, Teresa Anne
Federal Defender 
Services of Idaho, Inc.
Boise

Hannah, Henry C. 
“Hank”
Clarkston, WA

Hay, Reid William
Benton County 
Prosecuting Attorneys’s 
Office
Kennewick, WA
Hayes, Angela Marnel
Associated Industries
Spokane, WA
Hillen, Noah Grant
Moffatt, Thomas, Barrett, 
Rock & Fields, Chtd.
Boise
Hollifield, Terry
Hansen
Kamas, Reha
Union Pacific Railroad
Salt Lake City, UT
Kershisnik, Patrick C.
Kershisnik Law, PLLC
Boise
Klaas, Oscar S.
Brady Law Chtd.
Boise
Knutson, Douglas Kent
Idaho Falls
Koontz, Sheli Fulcher
Dredge Miller Koontz, 
PLLC
Boise
Kroeger, Janice Lee 
Cannon
Twin Falls County 
Prosecutor’s Office
Twin Falls
Larsen, Melodie Kay
Burke, Williams & 
Sorensen, LLP
Los Angeles, CA
Lessing, Erika
Meacham & Dustin, 
PLLC
Idaho Falls
Levesque, Angela A.
Levesque Law, PLLC
Meridian
Loebs, Grant P.
Twin Falls County 
Prosecutor’s Office
Twin Falls
Long, Robin Marcum
Neal Colborn, PLLC
Boise
Mackie, Jeffrey Scott
Bishop, White, Marshall 
& Weibel, PS
Seattle, WA

Mackley, Carter Reed
Mackley & Mackley, 
PLLC
Seattle, WA
Mackley, Jennifer Ann
Mackley Law, PLLC
Seattle, WA
Mamani, Ana Elida
Ada County Prosecutor’s 
Office
Boise
Mayo, Royce Kevin
Boise
Meade, Steven James
Trout Jones Gledhill 
Fuhrman Gourley, PA
Boise
Miller, Joseph C.
Dredge Miller Koontz, 
PLLC
Boise
Mimura, Susan Lynn
Susan Lynn Mimura & 
Associates, PLLC
Meridian
Morriss, R. Aaron
Hammond Law Office, 
PA
Caldwell
Moser, Jessica Francis
Idaho Legal Aid 
Services, Inc.
Lewiston
Musgrove, Sheryl 
Louise
U.S. Courts
Phoenix, AZ
Nelson, Michael Alan
Feltman, Gebhardt, 
Greer & Zeimantz, PS
Spokane, WA
Newell, Charina A.
Nampa
Potter, Amy Wallace
Garland, Ford & Potter, 
LLC
Jackson, WY
Poulson, Ryan Daniel
Micron Technology, Inc.
Boise
Richards, Angela J.
Boise
Richards, Morgan 
Woodward Jr.
Richards Law Office
Boise
Risken, Patrick Mark
Evans Craven & Lackie, 
PS
Spokane, WA

Romney, Tyson Alden
Law Office of Ty 
Romney
Kooskia

Ruchti, James D.
Ruchti & Beck Law 
Offices
Pocatello

Ryan, Maureen Grage
Boise

Seyler, Saul Herseth
Thiel Law Office, PLLC
Missoula, MT

Sharp, Lincoln V. Jr.
Eagle

Simon, Lindsey Renee
Lukins & Annis, PS
Coeur d’Alene

Slaughter, Wayne 
Benjamin III
Trout Jones Gledhill 
Fuhrman Gourley, PA
Boise

Swafford, Ronald Lynn
Swafford Law Offices, 
Chtd.
Idaho Falls

Taylor, Connie Wright
Henderson Law Office
Vancouver, WA

Tedrow, Nicole M.
Associated Industries
Spokane, WA

Thatcher, Gordon 
Siddoway
Washington, UT

Thatcher, Melanie 
Alexandrine Madsen
Elite Creators, LLC
Rexburg

Uhl, Holger
McCarthy & Holthus, 
LLP
Poulsbo, WA

Wasden, Jonathan Del
U.S. Trustee’s Office
Meridian

Whitehurst, Audrey 
Lynn
Legal Aid Society of 
Hawaii
Hilo, HI

Wray, William Joseph
Greenberg Traurig, LLP
Las Vegas, NV
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CLASSIFIEDS

CERTIfIEd LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available to assist 
with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 859-
4446, or (fax) (208) 853-6244. Renae Dougal, 
MSN, RN, CLNC, CCRP.

 ____________________________ 

INSURANCE ANd  
CLAIMS HANdLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance or bad 
faith issues. Adjunct Professor Insurance Law; 
25+years experience as attorney in cases for 
and against insurance companies; developed 
claims procedures for major insurance carriers. 
Irving “Buddy” Paul, Telephone: (208) 667-
7990 or Email: bpaul@ewinganderson.com.

 ____________________________ 

MEdICAL/LEGAL CONSULTANT 
GASTROENTEROLOGY

Theodore W. Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterology 
Record Review and medical expert testimony. 
To contact call telephone: Home: (208) 888-
6136, Cell: (208) 841-0035, or by Email:  
tbohlman@mindspring.com.

 ____________________________ 

fORENSIC ENGINEERING  
ExPERT WITNESS

Jeffrey D. Block, PE Civil, Structural, Building 
Inspection, Architectural, Human Factors and 
CM Coeur d’Alene Idaho.  Licensed ID, WA, 
CA. Correspondent-National Academy of 
Forensic Engineers, Board Certified-National 
Academy of Building Inspection Engineers. 
Contact by telephone at (208) 765-5592 or 
email at jdblockpe@verizon.net

 ____________________________ 

REAL ESTATE VALUATION
Gale L. Pooley, Ph.D., MAI, CCIM, SRA. 20 
years of experience. For more information call: 
(208) 514-4705 or visit our website: www.
analytixgroup.com.

EXPERT WITNESSES

 ~ LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense, 
disqualification and sanctions motions, law 
firm related litigation, attorney-client privi-
lege. Idaho, Oregon & Washington. Mark 
Fucile: Telephone (503) 224-4895, Fucile & 
Reising LLP Mark@frllp.com.

POWERSERVE Of IdAHO
Process Serving for Southwest Idaho Tele-
phone: (208) 342-0012 P.O. Box 5368 Boise, 
ID 83705-5368. Visit our website at www.
powerserveofidaho.com.

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 
years experience in all Idaho courts. 
Telephone:(208)336-8000.Website: www.
arthurberry.com

OffICE SPACE AVAILABLE
300 Main Street.1 person office available - $350 
per month. 2,300 square feet (approximately) 
available: 7 offices, conference room, reception 
area, break area. Includes: Parking, janitorial 
service, shower room. For more information 
call:  (208) 947-7097.

 ____________________________ 

ExECUTIVE OffICE SUITES AT  
ST. MARY’S CROSSING 

27th  & STATE
Class A building. 1-3 Large offices and 2 Sec-
retary stations. Includes: DSL, Receptionist/Ad-
ministrative assistant, conference, copier/print-
er/scanner/fax, phone system with voicemail, 
basic office & kitchen supplies, free parking, 
janitor, utilities. Call Bob at (208) 344-9355 or 
by email at: drozdarl@drozdalaw.com.

OFFICE SPACE

dOWNTOWN TWIN fALLS  
OffICE SPACE

Office sharing for 1526 sq. ft. suite located 
upon 3rd floor of Magic Valley Bank 
Building. Great historic downtown location, 
3 blocks from Twin Falls County Courthouse. 
Receptionist/staff and office equipment 
available. Conference Room, Hard Library 
(real books), Elevator, utilities, janitorial and 
parking included.  Terms negotiable.  Contact 
L. Clyel Berry at (208) 734-9962.

 ____________________________ 

dOWNTOWN BOISE OffICE SPACE 
Historic McCarty Building at (9th & Idaho) 
202 North 9th, office spaces for sale or lease.  
Single offices $315 - $450/ month full service 
including janitorial 5 times per week and se-
curity 7 times per week.  Customer parking on 
street or adjacent to building. For more infor-
mation call: (208) 385-9325.

 ____________________________ 

CLASS A-fULL SERVICE 
ExECUTIVE SUITES 
dOWNTOWN BOISE

Key Business Center is now offering  
BEAUTIFUL NEW offices on the 11th floor 
of Key Financial Plaza!  Full Service including 
receptionist and VOIP phone system, internet, 
mail service, conference rooms, coffee service, 
printer/fax/copy services, administrative 
services and concierge services.  Parking is 
included! On site health club and showers 
also available.  References from current 
tenant attorneys available upon request.  
Month-to-month lease.  Join us in the heart of 
Boise!  karen@keybusinesscenter.com; www.
keybusinesscenter.com, (208) 947-5895.

PROCESS SERVERS

SERVICES

LEGAL ETHICS OFFICE SPACE

Accepting referrals 
for arbitration and mediation services

GeorGe D. Carey
P.O. Box 171391

Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com
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the united states Judicial Panel on Multidistrict litigation:  
the sPrezzatura of the federal JudiciarY

Susie Boring-Headlee 
Executive Director, Idaho 
Chapter, FBA

here is no term more fitting 
than sprezzatura to describe 
the qualities possessed by the 
seven sitting federal judges 
who serve on the United 
States Judicial Panel on Mul-

tidistrict Litigation (MDL Panel), which 
held a session in Boise recently.

The sixteenth century author Bal-
dassare Castiglione described the ideal 
courtier in The Book of the Courtier, as 
one possessing a certain sprezzatura, or 
nonchalance while excelling in every-
thing from arms and athletic events 
to music and dancing. No matter how 
daunting the task, the ideal courtier ap-
peared in control, infallible, and accom-
plished with no apparent effort. 

Judge John G. Heyburn II of the 
Western District of Kentucky chairs the 
MDL panel. The Panel is charged with 
(1) determining whether civil actions 
pending in different federal districts 
involve one or more common questions 
of fact, such that the actions should be 
transferred to one federal district for 
coordinated or consolidated pretrial 
proceedings; and (2) selecting the district 
and judge or judges to conduct the pro-
ceedings. 

Appointed by the Chief Justice  of the 
United States Supreme Court, the Panel 
tackles a large and complex docket. The 
Panel centralized 37,515 actions in the 
first seven months of 2009 alone. The 
actions stem from the transfer of the most 
complex class action cases, environmen-
tal, securities, and other complicated 
matters. Impressively, they also carry full 
caseloads in their respective circuits and 
districts. 

 A quick glance of the MDL docket 
(www.jpml.uscourts.gov), shows the 
importance, volume and variety of mat-
ters centralized by the Panel. Here is 
but a sampling: In re: Terrorist Attacks 
on  September 11, 2001; In re: Polar 
Bear Endangered Species Act Listing & 
4(d) Rule Litigation; In re: Xerox Corp. 
Securities Litigation; In re: Federal 
Home Loan Mortgage Corp. Securities & 
Derivative Litigation (No. II); and In re: 
Air Crash at Belle Harbor, New York, on 
November 12, 2001.  

High profile cases and a busy travel 
schedule are routine for the MDL Panel. 

Recently, the Panel heard cases in San 
Diego and Chicago, and it is soon to 
hear cases at Vanderbilt Law School 
in Nashville,Tennessee (September 
30, 2010); and at Duke Law School in 
Durham, North Carolina (November 18, 
2010). Moreover, the Panel has recently 
initiated a study to identify how the 
MDL hearing process can be made more 
efficient. Also attending the hearings in 
Boise was Professor Francis McGovern 
of Duke University, a prominent media-
tor, who has been retained to gather data, 
tabulate results, and make recommenda-
tions to the Panel. 

If  Castiglione were in Boise on July 
29, he would likely have found the MDL 

Panel members possess sprezzatura in 
abundance. Sitting at two benches, four 
on the upper, and three on the lower, 
judges allowed only one to six minutes 
for each lawyer’s oral arguments. Eleven 
cases were on the oral argument docket 
for Boise’s inaugural sitting; with media 
attention focused on In re: Oil Spill by 
the Oil Rig ‘Deepwater Horizon’ in the 
Gulf of Mexico on April 20, 2010; and In 
re: BP p.l.c. Securities Litigation. Addi-
tionally, nine other separate but complex 
cases were on the docket, which involved 
Fortune 500 companies such as Google 
Inc., Toyota Motor Corp., and   others. 

T
  

     

Front, left to right: Senior Circuit Judge David R. Hansen, Cedar Rapids, Iowa; 
Judge Robert L. Miller, Jr., South Bend, Indiana; Judge John G. Heyburn II, 
Louisville, Kentucky; Chief District Judge Kathryn H. Vratil, Kansas City, Kan-
sas. Back, left to right: Judge Frank C. Damrell, Jr., Sacramento, California; 
Judge Barbara S. Jones, New York, New York; and Senior District Judge W. 
Royal Furgeson, Jr., Dallas, Texas.  Photo taken at the James A. McClure Fed-
eral Building & U. S. Courthouse, Boise, Idaho. 

  

As I was sitting in the Courtroom, I was 
struck with the sheer weight of these 

extraordinary cases — so many people 
will be affected by the Panel’s decisions.       

Susie Boring-Headlee
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Primarily because of the BP cases, 
representatives of many media organiza-
tions attended the hearings, including the 
Associated Press, The Wall Street Jour-
nal, The National Law Journal and The 
Globe and Mail. John Schwartz, National 
Legal Correspondent for The New York 
Times emailed his thanks: “[t]he arrange-
ments for reporters were absolutely first 
rate. It was great to know that we would 
be able to use our computers in the 
courtroom, and the thoughtfulness that 
went into every detail — power strips!! A 
media filing room with open high-speed 
wifi! — made working with you all a 
pure pleasure!” 

 Also sitting with the journalists was 
John Berendt, author of the best-selling 
novel, “Midnight in the Garden of Good 
and Evil,” who is conducting research for 
a book he is writing about New Orleans.  

Three hundred attorneys, an im-
pressive media contingent, and many 
members of the public attended the 
hearings. There was speculation that 
the James A. McClure Federal Build-
ing and U.S. Courthouse in Boise might 
be unable to accommodate such a large 
gathering. However, any concerns proved 
to be unwarranted. Federal court staff, 
the U.S. Marshal’s Service, and Federal 
Protection Service were organized, and 
well prepared, providing ample space, 
parking, strict security, and top flight 
logistical support including video stream-
ing between two courtrooms. Several 
out-of-state attorneys expressed apprecia-
tion to the federal court staff in Boise for 

helping with directions and procedures. 
Christopher Murphy, an Associate at 
Bingham McCutchen, LLP in Washing-
ton, D.C. sent an email, “[M]y colleagues 
and I were very impressed with how 
smoothly the entire day went, especially 
considering the media and sheer number 
of lawyers running around your court-
house.” 

And, of course, MDL staff attorneys 
traveled with the Panel to assist with 
other logistics and prepare case materials, 
all of which ensured that the day’s full 
schedule went apace. 

For the Idaho bench and bar, the 
MDL’s presence was extraordinary. The 
Idaho Chapter of the Federal Bar As-
sociation welcomed the Panel to its first 
Boise visit with a warm reception on the 
evening before the hearing. The MDL 
panel staff attorneys also attended, taking 
a well-deserved break from their day-
long meetings with the Panel Judges. 

 Benjamin Schwartzman, Banducci, 
Woodard, Schwartzman of Boise, Idaho 
sent an email stating, “After attending 

  

Sitting at two benches, four on the upper, and three on 
the lower, judges allowed only one to six minutes for each 

lawyers’ oral arguments.  

several sessions of the MDL panel, I mar-
vel at the intellectual dexterity displayed 
by the judges . . . .” 

As I was sitting in the Courtroom, I 
was struck with the sheer weight of these 
extraordinary cases — so many people 
will be affected by the Panel’s decisions. 
Castiglione would describe them as hav-
ing sprezzatura I would simply call them 
super heroes of the federal judiciary. 

About the Author
Susie Boring-Headlee spent the past 

10 years working for Chief Judge B. Lynn 
Winmill at the United States District Court.  
She currently serves as the part-time ADR 
Coordinator, while working part-time for 
Judge Winmill. She spent 10 years at the 
Ninth Circuit Court of Appeals, where she 
completed a two-year capital case man-
agement plan for Judge Arthur Alarcón. 
She is married to Paul Headlee, and they 
enjoy gardening, hiking with their yellow 
lab Benelli, and riding their Harley Da-
vidson. 

Have a job opening? 
Looking for a job?

The Idaho State Bar  
has job posting on its web site.  

Posting is free and easy.  
Visit isb.idaho.gov.
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laWYers of idaho:  a tiMe for serious discussion  
and consideration of health solutions

Terrence R. White  
Chair, Board of Trustees of the 
ALPS Health Solutions Idaho 
Lawyers Trust

e have a unique op-
portunity to control 
our destiny as much as 
possible in this world 
of escalating health 
insurance premiums.  

We cannot control the health costs side 
of the equation, but we can control the 
administrative costs in addition to deter-
mining the mix of benefits we want to 
provide ourselves, our partners and as-
sociates, our staff, and our families.  The 
time is now to take advantage of this op-
portunity and it is up to each of us to act.

I am requesting every lawyer and 
law firm to take 
a hard, serious, 
business-driven 
look at the Idaho 
Lawyer Benefit 
Plan.  This plan is 
a MEWA (Mul-
tiple Employer 
Welfare Agree-
ment) that retains 
an actuary to es-
tablish premiums, 
contracts with 
Allegiance to 
administer claims, and purchases reinsur-
ance for medical claims over $75,000.  It 
is controlled by a board of trustees which 
ultimately will be elected from members 
of the Idaho State Bar.  It is only avail-
able to members of the Idaho State Bar.

Many Idaho law firms and individu-
als have not seen the premium increases 
other states have been experiencing.  Bob 
Minto, CEO of ALPS, (or Attorney Li-
ability Protection Society), tracks these 
things and states law firms in other states 
are seeing 10-30% increases again.  Ida-
ho has not.  I would submit one reason 
for that is the competition (known affec-
tionately as the “Blues”) is aware of our 
existence and would prefer we just went 
away.  In a way, all Idaho lawyers buying 
health insurance are benefiting from low-
er premiums that are, in all probability, 
caused by a reaction to the Idaho Lawyer 
Benefit Plan.  

Here is our firm’s personal experience 
in the health insurance world.  My firm, 
White Peterson, is a small firm in Nam-

pa.  In October of 2007, our carrier raised 
our rates 27% from $299 to $379 per 
employee per month.  In October, 2008, 
our rates were going to take an increase 
of 22% from $379 to $463 per employee.  
At that time, we decided to switch to 
the Idaho Lawyer Benefit Plan.  The 
premiums for 2008 reduced to $380 per 
employee.  Premiums for 2009 are $399 
per employee or about a 5% increase of 
less than $20 per month.  Premiums for 
spouses and family in 2009 actually took 
a decrease.  You might ask, “What are the 
differences in the two?” The deductible is 
$500 where previously it was $750.  Out 
of pocket is $1,000 where previously it 
was $2,000 in network and $3,000 out 
of network.  Coverage is 80/20, where 
previously it was 70/30.  We have a $500 
preventive care benefit where previously 
we had none.  We have a $20 co-pay that 
previously was $30 primary or $45 spe-
cialized.  

No one likes to take time away from 
the practice of law to go over health 
insurance.  It is about as fun as a root 
canal.  Doing nothing is always easy.  It 
is, however, not always the wisest course.  
I am requesting each lawyer responsible 
for health care decisions to go the person 
in their office who often actually makes 
the decisions and tell them the following:  
“We want to change our health benefits 
coverage to the Idaho Lawyers Benefit 
Plan.  I am directing this change as a 
policy decision.  If you do not feel it is 
in your firm’s and all Idaho lawyers’ best 
interests to do this, then you need to con-
vince me otherwise as a business matter 
both on a short- and long-term basis.” 

I am requesting each firm go through 
this type of analysis from the point of 
view that you will make the change un-
less compelling reasons exist not to.  

When I started practice at White 
Peterson 39 years ago we provided, as a 
firm paid benefit, health insurance to all 
attorneys, staff and their families.  We 
did it because it was the right thing to 
do.  Economics simply do not allow that 
to exist today.  It is still the right thing 
to do with employee participation in the 
cost.  As I begin my descent (or ascent, 
I am not sure which) into the unknown 
world of Medicare, I still believe as law-
yers we have an obligation to ourselves, 
our partners, our associates, our staff, 
and  families to provide the best health 
coverage we can for both the short and 
long term. 

The Idaho Lawyer Benefit Plan can 
only exist if all Idaho Lawyers support 
it.  With lawyers in other states looking 
at 10-30% premium increases again this 
year, Idaho will soon join their ranks 
without our arrangement.  Lawyers in 
other states are looking at us as well as 
other professional organizations in Idaho.  
Let’s be a leader and take advantage of 
this opportunity.

We only have one agent for the state 
and he is Todd Points.  Please visit with 
him as soon as it can be scheduled.  His 
number is 208-409-3825.  
About the Author

Terrence White is past Bar Commis-
sioner and President of the Idaho State 
Bar. He practices at White Peterson in 
Nampa.

Terrence R. White

W
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Earlier this year, the Idaho State Bar 
Board of Commissioners created the Out-
standing Young Lawyer Award, which was 
given to Christian Christensen at the ISB 
Annual Conference held in Idaho Falls in 
July. In presenting the award, past-pres-
ident and former Idaho State Bar Com-
missioner Newal Squyres said the award 
won’t necessarily be given every year, but 
its creation was inspired by the dedication 
and work shown by Chris Christensen.

Chris is a member and past president 
of the Young Lawyers Section, was a 
founding member of the Idaho Immigra-
tion Pro Bono Network and served on the 
Governing Council of the Diversity Sec-
tion. He has been Law Day Committee 
Chair and conducted numerous other pro 
bono activities. He clerked for Idaho Ap-
pellate Judge Darrel Perry and now prac-
tices at the Andrade Law Office in Boise.  
Chris was kind enough to answer a few 
questions for The Advocate. 
Q: How do you view young lawyers’ 
role in the legal profession?
A: I believe that the role of a young lawyer 
in the legal profession is to learn as much 
as possible from those who have gone 
before us.  With that knowledge, young 
lawyers can improve upon techniques 
that have worked in the past and change 
what has not been successful.  I believe 
that the role of lawyers in general is to 
help people live better lives by navigating 
the legal system for them, advocating for 
their rights, and generally improving our 
overall society.
Q: How is it for young lawyers in a 
down economy?
A: I believe that the economy has been 
very tough on young lawyers.  It seems 
like many attorneys who graduate and face 
the bar are not finding gainful employment 
and instead are going right out on their 
own.  In my line of work, the clients do not 
have much money to begin with.  We try 
very hard to make our services as afford-
able as possible because of the lack of re-
sources, pro bono assistance, and because 
the consequences are often extreme.
Q: What leadership positions and/or 
activities have you done in the legal 
community?
A: I was a founding member of the Idaho 
Immigration Law Pro Bono Network. I 
also participated in several of the “char-
las” as a screener. I also participated with 
several other immigration attorneys in 
further screening those cases for eligibili-
ty for placement with a pro bono attorney. 
I have also participated in approximately 

five Family Law Pro Bono clinics at the 
Bar, helped recruit for those clinics, and 
helped the organization secure a location 
in Caldwell for clinics.
In 2009 and 2010, I served on the com-
mittee that wrote the Idaho High School 
Mock Trial case. I participated as a judge 
as well. Since 2007, I have been very in-
volved in the Young Lawyer and Diversity 
Sections. In 2009 I was chair of the Young 
Lawyers Section and a Diversity Section 
governing council member. In 2008, I 
chaired the Attorneys Against Hunger ef-
fort, a fundraiser for the Idaho Food Bank. 
I have also served as a Law Day Commit-
tee Member and chaired the school out-
reach program in 2009. In 2010, I served 
as the Law Day Committee Chair. I have 
also graded bar exams on three different 
occasions. I have also participated in Citi-
zenship Day the last two years and helped 
people fill out citizenship applications.
Q: What other volunteer work have 
you done? 
A: Assistant scoutmaster with Troop 49. I 
also helped sort food at the Boise Rescue 
Mission several times. 
Q: What attracted you about the pro-
fession?
A: I went to law school because I knew 
that knowledge of the law would empower 
me to help people live better lives.  I love 
my job because I get to do that on a daily 
basis.  I have only been actively practicing 
immigration law for about nine months 
and have already had many clients tear up 
when they thanked me for the work our 
firm did on their case and the impact we 
made in their lives.  My professional goal 
is to continue helping as many people as 
I can and to become a better and more ef-
ficient advocate for those who have little 
voice in our society.  My personal goal is 
to someday start a family of my own.
Q: What has been your inspiration?
A: The biggest inspirations in my life 
have all been in my family.  My grandfa-
ther is a prime example.  He was raised on 
a homestead in eastern Oregon and served 
in France during WWII where he received 
the purple heart.  I have never heard the 
man use profanity or say a bad word about 
anyone.  He is a rock. My mother is the 
most loving and caring person I know.  
She has an incredibly kind heart and al-
ways puts the needs of others before her 
own.  I have never doubted that her love 
for me is unconditional.
My father is the hardest worker and most 
generous man I know.  He is a pillar in the 

community.  He has run the Little League 
Football program in Caldwell for approxi-
mately 30 years, he has been a scout lead-
er for 20 years, he ran the Little Britches 
Rodeo, coached basketball and baseball, 
does volunteer budget counseling, works 
with the Exchange Club and much, much 
more all while maintaining a successful 
accounting firm.
With family like this, there is no need to 
turn elsewhere for inspiration!
Q: What are your hobbies?
A: I love outdoor activities, including 
backpacking, camping, fishing, and bird 
hunting.  Most of these I do with my dad 
and my brother.  I also love tennis.  I play 
in several leagues and lots of tournaments 
throughout the year.  My dad is my pri-
mary doubles partner and we make a for-
midable team.

Christian C. Christensen

chrIstensen honored wIth oUtstandIng yoUng Lawyer award

  

I went to law school be-
cause I knew that knowl-

edge of the law would em-
power me to help people 
live better lives.  I love my 

job because I get to do that 
on a daily basis.
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We’ll get you there fi rst.

 Investigations
  Computer Forensics
  Security Consulting

Combining integrity, innovation and technology
with more than 75 YEARS OF EXPERIENCE we can 
produce results, superior in quality and value.

208.562.0200
custeragency.com

■  Investigations
■  Computer Forensics
■  Security Consulting

Combining integrity, innovation and technology with 
more than 75 years of experience we can produce 
results, superior in quality and value.

208.562.0200
custeragency.com



Times have changed
since we got our

first referral.

        or over three  decades.  Breck  Seiniger  has
      been accepting referrals from fellow attorneys
  whose clients have suffered severe injuries.
  Whatever else may have changed over the years,

we remain as committed as ever to bringing our
unique energy and creativity to personal injury
litigation.  Call  our switchboard  today—or just
email us at Breck@IdahoRights.com.
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