
Sponsored by the  
Health Law Section

Developments  
in Health Law   20-39 

Donor Intent   51 

First 50 Men   54

AdvocateTheTheAdvocate
Official Publication
of the Idaho State Bar
Volume 53, No. 10
October 2010



2  The Advocate • October 2010

Does your client have a real estate need?
When it comes to leasing, re-leasing, or buying 
commercial space, it’s not just about the cost per 
square foot. Functionality, location, operational 
costs, floor plate efficiency, physical plant HVAC, 
triple net fees and current vacancy rates all effect 
the equation. How do you help your client make the 
best possible deal?

Put our market expertise and real estate 
knowledge to work on your client’s team.
We’ll help you keep the client informed and 
comfortable in their knowledge of what’s 
available in today’s commercial real estate market. 

Whether it’s evaluating space, considering fully 
loaded operational costs, or contemplating growth 
options, Tenant Realty Advisors can help ensure 
you’re protecting the best interests of your client. 

Tenant Realty Advisors is the only commercial real 
estate firm in the greater Boise area that works 
exclusively for tenants and buyers, so we have no 
conflict of interest issues resulting from representing 
the other side of the negotiation table. Our fees are 
contractually paid by the landlord or seller, so there’s 
no cost to you or your client. Protect the best 
interests of your client by consulting an experienced,   
independent, and unbiased commercial real estate 
broker. Call Bill Beck today at (208) 333-7050. 

Protect the best interests of your client.

William R. Beck SIOR, Principal 208.333.7050 www.tenrealad.com beck@tenrealad.com
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Will a Plea Agreement 
Get YOUR Client Deported?

Let My Experience Help You.

Kyle G. Hansen, Esq. 

8 years experience in •	
immigration law.

Former INS/ICE trial attorney.•	

Former Special Assistant •	
U.S. Attorney.

Former U.S. Department of •	
Justice Trial Attorney.

Represented the federal •	
government in approximately 
1000 immigration hearings.

Admitted in Idaho, Maryland,  •	
and the District of Columbia. 

Law Office of Kyle G. Hansen 
Idaho Falls Office:

482 Constitution Way, Suite 106
Idaho Falls, ID 83402

Caldwell Office:
811 East Chicago Street

Caldwell, ID 83605

Telephone: (208) 522-1212
 Fax: (208) 904-2777

Email: kyle@kghlegal.com

Immigration ● Deportation Defense  
Criminal Defense ●  Criminal Case Consultations 

Family and Business Visas ● Naturalization 
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Eide Bailly’s forensic team members have  

an average of 10 years experience.

Fraud Investigations  |  Fraud Detection  |  Fraud Hotline  |  Background Checks  |  Litigation Support

208.424.3510  |   www.eidebai l ly.com

Selected “Best Court Reporting Firm”

Law Firms Have Relied On Us For Over 30 Years  

Court Reporting

Legal Videography

Trial Presentation

Videoconferencing

Language Interpreters

Copying and Scanning

Serving all of Idaho, Washington, Oregon and the Nation

Schedule@NaegeliReporting.com                   www.NaegeliReporting.com

Portland
(503) 227-1544

Bend
(541) 385-8300

Medford
(541) 776-7500

Seattle
(206) 622-3376

Tacoma
(253) 565-4400

Spokane
(509) 838-6000

Boise
(208) 334-7000

Coeur d’Alene
(208) 667-1163
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We offer free services to 
supplement your lawyers’ 

malpractice coverage.
With lawyers' professional liability coverage 

from Zurich, you gain greater peace of mind

with free access to VersusLawTM for online

research, a loss prevention hotline manned by

Hinshaw & Culbertson for free consultation

and the ability to report claims 24/7, toll-free.

It all adds convenience and cost savings to

your coverage benefits. For greater value.

What if coverage benefits 
exceeded your expectations?

Contact Moreton today!

208-321-9300 
800-341-6789

www.moreton.com

08-0493 Moreton Expectations  2/15/08  4:17 PM  Page 1
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October
October 8
Issues and Strategies in The Evolving Family Law of Idaho:  
Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (MDT) at the Doubletree Riverside  
in Boise, ID 
6.0 CLE credits 
October 15
Issues and Strategies in The Evolving Family Law of Idaho:  
Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (MDT) at the Ameritel Inn  
in Pocatello, ID
6.0 CLE credits
October 22
Issues and Strategies in The Evolving Family Law of Idaho:  
Relocation, Custody, Bankruptcy 
Sponsored by the Family Law Section
8:30 a.m. – 4:30 p.m. (PDT) at the Coeur d’Alene Inn  
in Coeur d’Alene, ID 
6.0 CLE credits
October 28-29
Practicing Law in the Digital Information Age:  
What You Need to Know
Co-Sponsored by the Litigation Section and  
Intellectual Property Law Sections
Sun Valley Inn in Sun Valley, ID
9.0 CLE credits of which 1.0 will be ethics credit
Lodging Reservations: (800) 786-8259

Live Seminars
Throughout the year, live seminars on a 
variety of legal topics are sponsored by 
the Idaho State Bar Practice Sections and 
by the Continuing Legal Education pro-
gram of the Idaho Law Foundation.  The 
seminars range from one hour to multi-
day events.   Upcoming seminar informa-
tion and registration forms are posted on 
the ISB website at: isb.idaho.gov. To reg-
ister for an upcoming CLE contact Dayna 
Ferrero at (208) 334-4500 or dferrero@
isb.idaho.gov.

Online On-demand Seminars
Pre-recorded seminars are available on 
demand through our online CLE program.  
You can view these seminars at your con-
venience.  To check out the catalog or sign 
up for a program go to http://www.legal-
span.com/isb/catalog.asp.

Webcast Seminars
Many of our one-to three-hour seminars 
are also available to view as a live web-
cast.  Pre-registration is required.  These 
seminars can be viewed from your com-
puter and the option to email in your 
questions during the program is avail-
able.  Watch the ISB website and other 
announcements for upcoming webcast 
seminars. To learn how contact Eric 
White at (208) 334-4500 or ewhite@isb.
idaho.gov.

Recorded Program Rentals
Pre-recorded seminars are also available 
for rent in DVD, VCR and audio CD for-
mats.  To visit a listing of the programs 
available for rent, go to isb.idaho.gov, or 
contact Eric White at (208) 334-4500 or 
ewhite@isb.idaho.gov.

Upcoming CLEs

Attend a CLE that keeps you on the cutting edge

November

November 19
Headline News 
Sponsored by the Idaho Law Foundation 
8:30 a.m. – 3:45 p.m. (PST) at the Coeur d’Alene  
in Coeur d’Alene, ID
6.0 CLE credits of which 1.0 will be ethics

December

December 3
Headline News 
Sponsored by the Idaho Law Foundation 
8:30 a.m. – 3:45 p.m. (MST) at the Hilton Garden Inn 
in Idaho Falls, ID
6.0 CLE credits of which 1.0 will be ethics

December 10
Headline News 
Sponsored by the Idaho Law Foundation 
8:30 a.m. – 3:45 p.m. (MST) at the  Oxford Suites  
in Boise, ID
6.0 CLE credits of which 1.0 will be ethics

Dates and times are subject to change. The ISB 
website contains current information on CLEs. 
If you don’t have access to the Internet please call (208) 
334-4500 for current information.
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President’s Message

This Isn’t About Us

James C. Meservy 
President, Idaho State Bar  
Board of Commissioners

Over the last two years I have listened 
to several speakers render their opinions 
on the future of the legal profession.  
There seems to be a general consensus 
that if the needs of the public are not be-
ing served by the legal profession and the 
judiciary, the winds of change will force 
changes to be made.  We are uninformed 
or naive if we think that legal reform, like 
health care reform, or health care legisla-
tion, is not a possibility.  In fact, some ele-
ments of change are on the radar screen of 
Bar staff, and in a few states it is on the 
windshield.

It is perhaps an oversimplification, 
but the impetus 
for health care 
reform appears to 
be twofold:  (1) 
health care is too 
expensive.  Costs 
need to be driven 
down.  The cost 
is bankrupting 
states, businesses, 
individuals, etc.; 
(2) quality health 
care should be 
made available 
to all.  Too many individuals are being 
denied access to quality care, creating a 
health disparity between the rich, the mid-
dle class, and the poor (not given much 
lip service is the contention by some that 
another purpose is to drive the salaries of 
doctors down).

Those who take stewardship of the 
profession realize that the concerns that 
apply to health care apply to the legal pro-
fession and the judiciary, as well.  When 
the profession, its professionals, and the 
judiciary think the public exists to serve 
us, provide us a living and to allow us 
to exert authority over others, we are in 
trouble.  We should not forget that ours is 
a profession of service  —  service to the 
public, whether that be by the practitioner, 
or a member of the court.

In response to the public need, small 
claims courts have been established which 

help make the courts accessible to every-
one, at least in smaller cases.  Recogniz-
ing the cost of incarceration and the need 
to correct criminal behavior, we now have 
drug, mental health, and DUI courts.  Le-
gal Aid furnishes legal services to the 
poor.  All of us are encouraged to provide 
pro bono services and to have a pro bono 
policy whether the firm is solo, small, or 
large.  A pro bono commission exists to 
support the providing of pro bono servic-
es and, of course, Carol Craighill heads 
the pro bono program for the Idaho Law 
Foundation. 

While we may feel that the profession 
and the judiciary is proactive in dealing 
with these issues, others do not.  It is fair 
to say that there are those who, like health 
care, believe that the cost of legal servic-
es is too high and, as a result, many do 
not have access to quality legal services.  
One lawyer framed the problem this way: 
“Could you afford to go to yourself for 
your legal work?”  One presenter opined 
that in the future there will not be much 
need for transactional lawyers — litiga-
tion will be the lawyer’s calling card.  An-
other said that the future of the profession, 
again, would not see much need for the 
transactional attorney, the future was in 
litigation and “counseling.”

Those who have thusly opined pointed 
out the huge number of sites on the World 
Wide Web that provide legal forms.  They 
indicated that sophisticated and complex 
forms are readily available and inexpensive 
(some say cheap).  I am somewhat skepti-
cal remembering the first few months of 
law school.  It is one thing to purchase the 
product.  It is another to understand what 
it says or means.  These prognosticators 
contend that there is no mood or inclina-

tion to stop the availability of such forms 
or products by most governmental agen-
cies.  For the most part, there is no desire 
to pursue unauthorized practice of law 
claims against businesses or providers of 
such forms since such businesses provide 
a legal product at a reasonable price and 
which is available to almost everyone.

Florida and Missouri bar associations 
have suits pending relative to legal prod-
uct web sites relative to the unauthorized 
practice of law.  Executive Director Diane 
Minnich and Bar Counsel Brad Andrews 
are watching these cases.  Some also ar-
gue that you should be able to become a 
family law advocate, a criminal advocate, 
etc.; that there’s no need for a law school 
degree to adequately serve the public.  We 
have recently seen an issue arise as to 
whether the federal government, FTC, can 
regulate lawyers.  If the commerce clause 
provides the legal authority for health care 
reform to regulate states, doctors, and in-
dividuals, such authority would arguably 
be a basis to regulate lawyers.  Again, this 
is on the radar screen of Bar officials.

If Congress did decide to act what 
would the limits, if any, be?  Would the 
Bar still determine the standards for ad-
missibility of those who desire to practice 
here?  Would the Bar handle discipline?  
If a lawyer passes the Bar in California, is 
employed by a California firm, but works 
out of his home in Boise, is he practicing 
law in Idaho or California?

Of course, the practice of law is 
changing as a result of the advancement 
of technology.  The federal court essen-
tially functions electronically.  Some of 
us remember when there was great con-
sternation because you could serve by 
fax.  We shouldn’t doubt that electronic 

James C. Meservy 

  

While we may feel that the profession 
and the judiciary is proactive in dealing 

with these issues, others do not.    
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service of pleadings is around the corner.  
Considering the cost of postage (what 
is your average postage bill?), firms, the 
Judicial Branch, the counties would save 
thousands of dollars each year by using 
electronic service.

The legal office of the future may be 
a lot smaller.  More staff may work from 
home, using the computer to get the job 
done.  The need for physical space will 
likely be reduced.  In fact, some argue 
that a paper file will almost cease to exist.  
Why should the office file be much dif-
ferent than the electronic file found at the 
federal court building?  How far away are 
we from figuring out how to sign or attest 
a Will electronically?

The legal profession and its profes-
sionals will either meet the needs of the 
public, the consumer, or we will have 
change forced upon us.  All the more rea-
son to make sure that, as practitioners, 
we are respectful of the public and their 
concerns.  Likewise, the judiciary should 
be courteous and respectful of those who 
come before them.  We should all remem-
ber the confusion we felt the first year of 

  

The legal profession and its professionals  
will either meet the needs of the public,  
the consumer, or we will have change  

forced upon us.

law school learning a new discipline and 
essentially a foreign language.  If we ap-
pear disrespectful, elitist, etc., we will 
likely find substantial changes thrust upon 
us, reminding us that it isn’t about us, but 
about the people we serve. 
About the Author

James C. Meservy was raised on a 
farm in Dietrich, Idaho. Jim graduated 
from Dietrich High School in 1971. He at-
tended the University of Idaho, graduat-
ing with a Bachelor of Science degree in 
1975. He attended the University of Idaho 

Law School 1976-1979. Jim married Che-
rie Wiser on July 31, 1979. They have six 
children: Ashley, Chris, Tyler, Mallory, 
Baillie, and Jordan.

Jim was Deputy Prosecuting Attorney 
for Twin Falls County from September 
1979 until January 1981. He has been in 
private practice in Jerome, Idaho, since 
that time. From May 1, 1990 to the pres-
ent, Jim has been a partner in the law 
firm Fredericksen, Williams & Meservy, 
with the firm known presently as Williams, 
Meservy & Lothspeich.

Huegli
Mediation & Arbitration
Serving Idaho, Oregon and Washington

Personal injury, commercial disputes, 
construction law, professional liability. 

Available Statewide.
37 years litigation experience.
Martindale-Hubbell AV Rated.

James D. Huegli
1770 West State Street, Suite 267
Boise, ID 83702
Phone: (208) 631-2947
Fax: (208) 629-0462
Email: jameshuegli@yahoo.com
Web: www.hueglimediation.comwesterncapitalbank.com

1750 West Front St., Suite 150, Boise, ID  83702  | 208.332.0700

Learn more about our specialized 
banking solutions for legal professionals.

Contact Jeff Banks at 208.332.0718 or via
email at Jeff.Banks@westerncapitalbank.com 
 

Finally, a bank that 
understands attorneys.
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Vial Fotheringham is your full-service homeowner association law center, 
providing education, representation, and litigation on behalf of 
associations. We are committed to proactive assistance by offering 
comprehensive education, training, and answers to HOA questions, in 
order to help associations navigate community l i f e. For more info visit: 

www.vf-law.com 

Now offering complimentary educational courses! Hosting informational 
lunches for professional association managers and training 

courses for HOA board members. Please join us!
 

12828 LaSalle St, Suite 101 Boise, ID 83713 
Phone: 208.629.4567 Fax: 208.392.1400 

Email: lawfirm@vf-law.com

LAWYERS
VIALFOTHERINGHAM LLP

    
Preserving the Civil 

Justice System           

Guarding 
Individual Rights

Membership Has Its Privileges.......

■   Statewide Networking
■   Idaho’s Best Seminars
■   Legislative Representation
■   Amicus Curiae
■   Members-Only Listserv
■   Nationwide Research Access
■   Trial Mentoring
■   Daily Legal News Briefs
■   Practice Forms

www.itla.org  —  itla@itla.org  —  (208) 345-1890
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DISCIPLINE

CRAIG W. PARRISH
(Public Reprimand)

The Professional Conduct Board of 
the Idaho State Bar (ISB) has issued a 
Public Reprimand to Pocatello lawyer 
Craig W. Parrish, based on professional 
misconduct.

The Professional Conduct Board Or-
der followed a stipulated resolution of an 
ISB disciplinary proceeding in which Mr. 
Parrish was found to have violated Idaho 
Rules of Professional Conduct 1.2(a) 
[Abiding by a client’s decisions regarding 
objectives of representation”], 1.3 [Dili-
gence], 1.4 [Communication], and 8.4(d) 
[Conduct prejudicial to the administration 
of justice].

The formal charge complaint involved 
Mr. Parrish’s representation of a woman, 
L.S., in a post-conviction proceeding fol-
lowing her conviction for second degree 
murder and imposition of a fifteen-year 
fixed sentence.  The deadline for filing 
her post-conviction relief application 
(“PCR application”) was December 30, 
2003.  On September 12, 2003, L.S. sent 
a letter to the District Court in Oneida 
County listing several grounds for relief 
and requesting that a public defender be 
appointed to consult with her in prison 
and review her case.  On October 6, 2003, 
the District Court appointed Mr. Parrish, 
the conflict public defender for Oneida 

County, to represent L.S. in filing her PCR 
application.  Mr. Parrish met with his cli-
ent in November 2003, but did not file her 
PCR application with the District Court 
by December 30, 2003, and did not have 
any further communication with her for 
the next several months.  

On April 1, 2004, L.S. sent Mr. Parrish 
a letter asking him whether he had filed the 
PCR application or gotten an extension, 
and requested copies of all documents he 
filed in her case.  He did not respond.  Mr. 
Parrish thereafter discontinued his con-
tract as Oneida County’s conflict public 
defender and moved to withdraw from 
L.S.’s case.  On May 3, 2004, the District 
Court denied Mr. Parrish’s withdrawal re-
quest and ordered him to contact his client 
immediately, but he did not.  

Almost one year later, on April 4, 
2005, L.S. sent Mr. Parrish a letter asking 
him whether the District Court would al-
low him to file her PCR application.  On 
April 15, 2005, Mr. Parrish filed a Motion 
to Extend Time for filing his client’s PCR 
application.  In his supporting affidavit, 
Mr. Parrish stated that he was “unaware 
that [his client] did not have a Post Con-
viction Relief Petition already filed with 
the Court.”  He further stated that at the 
time of his appointment in October 2003, 
he had assumed that the District Court in-
tended only for him to represent L.S. in 

presenting argument regarding the PCR 
application, and that upon review of the 
file, he discovered that no application was 
filed.  Therefore, based on his “oversight 
and through no fault of [his client],” he 
requested that the time to file the PCR ap-
plication be extended. On May 3, 2005, 
the District Court denied the motion and 
explained that the PCR application was 
due December 30, 2003, and noted that 
the “time has long passed for filing such 
an application.”  On May 12, 2005, Mr. 
Parrish informed his client that the motion 
had been denied and explained that she 
could file a pro se habeas corpus petition.

In May 2006, L.S. filed a pro se PCR 
application and a motion requesting coun-
sel.  The District Court issued a notice of 
intent to dismiss based upon the applica-
tion’s untimeliness, to which L.S.’s new 
public defender responded that L.S. was 
entitled to equitable tolling of the statute of 
limitation.  The District Court summarily 
dismissed L.S.’s PCR application, which 
the Idaho Court of Appeals affirmed in 
January 2008.  Due to Mr. Parrish’s fail-
ure to timely file L.S.’s PCR application, 
it was never considered by any court on 
its merits.

The public reprimand does not limit 
Mr. Parrish’s eligibility to practice law.

Inquiries about this matter may be di-
rected to:  Bar Counsel, Idaho State Bar, 
P.O. Box 895, Boise, ID  83701, (208) 
334-4500.

News Briefs

Business law and ethics 
symposium in Pullman 

For the third year, the Department of 
Accounting, the College of Business at 
Washington State University, Cengage, 
Inc., the Pacific NW Academy of Legal 
Studies in Business, the University of 
Washington School of Law Federal Tax 
Clinic, the Division of Governmental 
Studies and Services at Washington 
State University, and others around the 
Northwest are sponsoring the highly 
regarded Business Law and Ethics 
Symposium in Pullman, Washington, at 
Washington State University, November 
11 and 12. It is titled, “Ethics and the 
Professions in the New Economy: Are 
there “New Rules” for conducting 
ourselves in the “New Economy?”

The Symposium is directed toward 
lawyers, judges, academics, and senior 
business people in the Pacific Northwest 
as well as law students and graduate stu-
dents.  This free day-long symposium of-
fers participants a singular opportunity to 

explore critical legal and ethical problems 
in this new economic environment and 
discuss potential solutions in an interac-
tive setting. Special guests include Justice 
Gerry Alexander of the Washington Su-
preme Court, Justices Roger Burdick and 
Joel Horton of the Idaho Supreme Court, 
Federal District Judge George Whaley of 
the Eastern District of Washington, and 
District Judge Carl Kerrick of Idaho’s 
Second Judicial District.

Topics include: Corporate Political 
Contributions in light of Citizens United 
v. FEC; Corporate Social Responsibility 
(CSR) Post-Bailout: Challenges and Op-
portunities; Ethical Lending Practices; 
The Role of Corporate Counsel in the 
“New Economy;” Professional Rules of 
Conduct in the Social Networking Age; 
etc.

CLE credit in Oregon, Washington 
and Idaho is being requested.

The Symposium begins with a recep-
tion on Thursday evening, November 11, 
at 7 p.m. at LaQuinta Inn in Moscow, Ida-
ho.  The Symposium proper begins Fri-

day morning, November 12 at the Lewis 
Alumni Center on the WSU campus in 
Pullman, Washington. 

Request registration  information by 
e-mailing Linda Pall, J.D., Ph.D., Sym-
posium Coordinator, at lpall@wsu.edu. 
She can also be reached at 509-335-3080.  
The number of Symposium participants is 
limited and registration is essential.  There 
is no charge for this symposium. Sponsors 
are underwriting the event — including 
the Business and Cooperate Law Section 
of the Idaho State Bar.

2011 licensing packets
The 2011 licensing packets will be 

mailed in mid-November.  Be sure your 
packet reaches you by verifying and up-
dating your address information before 
November 1. Visit the ISB website at isb.
idaho.gov to check your records in the At-
torney Directory. Use the online form or 
contact the Licensing Department at (208) 
334-4500 or astrauser@isb.idaho.gov to 
update your information. 
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L.M. Cunningham  
Foundation pledges $1 
million for Law Learning 
Center

The face of public legal education in 
Idaho is getting a lift thanks to the gen-
erous support of the Laura Moore Cun-
ningham Foundation. The Idaho-based 
nonprofit – committed to educational ex-
cellence for students and institutions – has 
committed $1 million to the University of 
Idaho College of Law to develop an Idaho 
Law Learning Center in Boise at the his-
toric Ada County Courthouse. The Law 
Learning Center is a collaborative under-
taking of the university and the Idaho Su-
preme Court.

“The Idaho Supreme Court, the Uni-
versity of Idaho and the Laura Moore 
Cunningham Foundation all have a long 
and rich history of serving the state of 
Idaho,” said University President Duane 
Nellis. “This gift links to a shared heritage 
and moves us forward. We are gratified by 
the foundation’s investment in the uni-
versity’s and college’s mission to provide 
public legal education to the state.” 

The gift will enable the university to 
implement the specific renovations need-
ed to transform the courthouse building 
into the future home of the Idaho Law 
Learning Center, a joint vision of the Col-
lege of Law and the Idaho Supreme Court. 
The building, which is owned by the state 
of Idaho, also will undergo general reno-
vations planned by the Division of Public 
Works in the State Department of Admin-
istration. 

The renovated facility will become 
home to the College of Law third-year 
program; to the Idaho State Law Library, 
operated by the college under an agree-

ment with the Supreme Court; and will 
be a venue for judicial education and 
law-related public education – all of the 
components of the “law learning center” 
concept. 

“The Laura Moore Cunningham Foun-
dation is dedicated to strengthening Idaho 
by investing in the institutions that sup-
port our state’s advancement,” said Laura 
Bettis, director of the Laura Moore Cun-
ningham Foundation. “Our foundation 
values the University of Idaho’s leader-
ship and contributions to the state’s devel-
opment. The Idaho Law Learning Center 
is a tremendous partnership between the 
university and the Idaho Supreme Court 
that will increase the level of statewide 
access to quality public legal education 
and important legal resources. The foun-
dation is proud to support this distinctive 
collaboration.”

The partnership for the center in Boise 
supports the University of Idaho’s mis-
sion to provide statewide public legal edu-
cation for the state, said College of Law 
Dean Don Burnett. 

“Idaho’s public College of Law is 
distinctive in its ability to serve the state 
through a unified program that offers op-
portunities in two locations,” said Bur-
nett. “Our state benefits from having 
homegrown legal expertise that supports 
local economic development and other 
legal services that Idaho families and 
communities need. The public also will 
benefit from enhancements to the Idaho 
State Law Library, which is used by the 
general citizenry and by students through-
out the Treasure Valley, as well as by the 
judiciary and the legal profession. We are 
profoundly grateful to the Idaho Supreme 
Court for its leadership in developing this 
concept.” 

The third-year law program in Boise, 
accredited by the American Bar Associa-
tion, will focus on business law, economic 

News Briefs

development and entrepreneurism. While 
renovation work is being completed at 
the courthouse building, law classes will 
meet at the University of Idaho-Boise lo-
cation at Front and Broadway in Boise. 
Classes for the initial group of 30 third-
year students started on Aug. 23. In 2008, 
the State Board of Education approved 
the college’s third-year program in Boise 
and the university’s collaboration with the 
Idaho Supreme Court to create the Idaho 
Law Learning Center.

Amendments to the  
civil rules

The Idaho Supreme Court has entered 
an order amending I.R.C.P. 40(d)(1) to 
add  “petitions for judicial review” to the 
types of matters in which a party may seek 
a disqualification without cause.  The rule 
also clarifies that the exception to the right 
to disqualification without cause in cases 
in which a judge is acting in an appellate 
capacity under IRCP 40(d)(1)(I) is intend-
ed to apply when that judge is acting in 
that capacity “from another court” unless 
the appeal is a trial de novo.  The effective 
date is October 1, 2010.

In the same order, the Idaho Supreme 
Court has adopted a new rule, IRCP 24(d), 
entitled “de facto custodian intervention.”  
The rule was adopted to correspond to re-
cent legislation that allows relatives seek-
ing the care, custody and control of a child 
to request custody by filing a new petition 
or by way of a motion for permissive in-
tervention in an existing custody case. The 
new rule seeks to clarify the procedures to 
be used in seeking permissive interven-
tion.  The effective date of this new rule is 
also October 1, 2010.

The order can be found on the court’s 
website at http://www.isc.idaho.gov/rule-
samd.htm.

Let the Lawyer Referral Service 
send clients your way.

Many people who need an attorney don’t know what kind of  
attorney or where to look. The LRS matches clients with  

participating attorneys.
Did You Know?

• Over 4,000 people call the LRS service yearly
• 1,000+ people use the online LRS monthly
• Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS  
contact Kyme Graziano at (208) 334-4500.
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Dutch law allows euthanasia
Dear Editor:

I am a physician who has studied as-
sisted-suicide and euthanasia since 1988, 
especially in the Netherlands.  I respond to 
Margaret Dore’s article, which quotes me 
for the proposition that those who believe 
that legal euthanasia and/or assisted sui-
cide will assure their “choice,” are naive.  
(“Aid in Dying: Not Legal in Idaho; Not 
About Choice”).  The quote is accurate.  I 
am also very concerned to see that Com-
passion & Choices, formerly known as 
the Hemlock Society, is beginning opera-
tions in Idaho to promote “aid in dying,” 
which is a euphemism for euthanasia and 
assisted-suicide. 

In the Netherlands, Dutch law calls 
for performing euthanasia and assisted 
suicide with the patient’s consent.  This is 
not, however, always done.  Indeed, over 
time, assisted-suicide on a strictly volun-
tary basis evolved into allowing euthana-
sia on an involuntary basis.  Euthanasia is 
also performed on infants and children, 
who are not capable of giving consent. 

  2005 is the most recent year for which 
we have an official report from the Dutch 
government.  The report is “spun” to de-
fend its law, but nonetheless concedes that 
550 patients (an average of 1.5 per day) 
were actively killed by Dutch doctors 
“without an explicit request.”  The report 
also concedes that an additional 20% of 
deaths were not reported to the authorities 
as required by Dutch law. 

 Compassion & Choices holds out the 
carrot of “choice” to induce the public 
into believing that euthanasia and assisted 
suicide are somehow benign.  Do not be 
misled.

William Reichel, M.D. 
Georgetown University  

Washington DC
 ____________________________ 

Article deserves clarification
Dear Editor:

I would like to respond to the criticism 
received on the article recently published 
in the August 2010 edition of The Advo-
cate entitled “Aid in Dying: Law, Geog-
raphy and Standard of Care in Idaho.” 
The article was not intended to serve as 
legal advice or to suggest that, under the 
current state of the law in Idaho, physi-
cians need not fear criminal prosecution 
or civil liability in this context. Rather, the 
message intended was that terminally-ill 
Idahoans should be able to request aid in 
dying from their physician, as is allowed 

Letters to the Editor

in Oregon, Washington, and Montana 
and that arguably this option is no differ-
ent than what is permitted under current 
Idaho legislation, which empowers Idaho 
citizens to refuse or direct withdrawal of 
life-prolonging medical treatment. The in-
tent was simply to advocate for a clarifica-
tion of the law in this manner.

I would like to further clarify that, 
although I provided research and edit-
ing support for the article, any views ex-
pressed in the article are those of the au-
thor and are not necessarily those of my 
law firm.

Christine M. Salmi,  
Perkins Coie, LLP

Boise, ID
 ____________________________ 

Doctors should embrace  
aid in dying
Dear Editor:

In medical school, I occasionally met 
physicians who told me that they enjoyed 
working with their dying patients. While 
I accepted this as true for them, I knew it 
would take time and experience for me to 
understand. 

Today, after a decade of private prac-
tice in family medicine, the grace and 
strength of the dying and of their families 
inspire me every time. I am honored to 
help them through this most intimate and 
sacred transition.

Palliative care involves relieving pain, 
anxiety and fear, and enabling conscious 
and loving communication within fami-
lies.  If unable to find refuge from un-
bearable suffering, patients with terminal 
illness deserve my greatest expression of 
empathy: empowering them to choose a 
comfortable and timely death. 

I read Kathryn Tucker’s article and 
heard about her presentation on end-of-
life issues at the Idaho Medical Associa-
tion conference in Boise in July, 2010. Ms. 
Tucker is a resident of Ketchum, Idaho, 
and Director of Legal Affairs for Compas-
sion & Choices, a nonprofit organization 
dedicated to protecting and expanding the 
rights of terminally ill patients. Her pre-
sentation to the IMA focused on the fact 
that Idaho law does not address the inter-
vention known as aid in dying. Physician 
aid in dying (PAD) refers to providing a 
mentally competent, terminally ill patient 
with a prescription for medication which 
the patient can self-administer to bring 
about a peaceful death if the patient finds 
their dying process unbearable. 

Because Idaho has no statute or court 
decision pertaining to the practice, it is 

subject to regulation as a matter of stan-
dard of care. Idaho law positions individ-
uals as the final arbiters in decisions about 
their medical care. Unlike surrounding 
states, we have no explicit public policy 
on aid in dying.  It is time for Idaho’s 
medical community to unequivocally em-
brace aid in dying within our standard of 
care so that we can make PAD available 
to our mentally competent, terminally ill 
patients who choose it.

Tom Archie, MD
Hailey, ID

 ____________________________ 

Elder abuse a growing  
problem
Dear Editor:

I am the executive director of the Eu-
thanasia Prevention Coalition, and chair 
of the Euthanasia Prevention Coalition, 
International. Thank you for running 
Margaret Dore’s article, “Aid in Dying: 
Not Legal in Idaho; Not About Choice.”  
She correctly describes some of the many 
problems with physician-assisted suicide. 
I write to comment on elder abuse.

A 2009 report by MetLife Mature 
Market Institute describes elder financial 
abuse as a crime “growing in intensity.” 
(See p.16.) The perpetrators are often fam-
ily members, some of whom feel them-
selves “entitled” to the elder’s assets. (pp. 
13-14.) The report states that they start out 
with small crimes, such as stealing jew-
elry and blank checks, before moving on 
to larger items or coercing elders to sign 
over the deeds to their homes, change their 
wills, or liquidate their assets. (p. 14.) The 
report also states that victims “may even 
be murdered” by perpetrators. (p. 24.)

With assisted suicide laws in Washing-
ton and Oregon, perpetrators can instead 
take a “legal” route, by getting an elder to 
sign a lethal dose request.  Once the pre-
scription is filled, there is no supervision 
over the administration. As Ms. Dore de-
scribes, even if a patient struggled, “who 
would know?”

In Canada, a bill that would have le-
galized euthanasia and assisted-suicide 
was recently defeated in our Parliament, 
228 to 59. When I spoke with lawmakers 
who voted against the bill, many voiced 
the opinion that our government’s efforts 
should be focused on helping our citizens 
live with dignity, rather than developing 
strategies to get them out of the way.

Alex Schadenberg
Euthanasia Prevention Coalition

London ON, Canada 
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Executive Director’s Report

2010 Professionalism Award Recipients

Diane K. Minnich
Executive Director, Idaho State Bar

Please join the Board of Commis-
sioners, District Bar officers, and your 
colleagues at the 
resolution meet-
ing in your dis-
trict. The  meet-
ing schedule is 
on page 18.

At the reso-
lution meetings, 
we will honor the 
2010 professional-
ism and pro bono 
award recipients.  
The following at-
torneys will re-
ceive this year’s professionalism awards 
in their respective districts. 

First District - Dennis M. “Denny” 
Davis

Witherspoon, Kelley
Mr. Davis is a shareholder, board 

member, and managing attorney in the 
Coeur d’Alene office 
of Witherspoon Kel-
ley.  His practice em-
phasizes real estate 
law, creditors’ rights 
and counseling busi-
ness clients in trans-
actional and other 
matters. 

Mr. Davis said 
his wife of 32 years, 
Kathy Canfield-Da-
vis, Ph.D., University 
of Idaho Professor, has been a major in-
spiration to him. He said with her, “pro-
fessionalism is a daily mantra.”

He also credits his mother, Mary Da-
vis, who “instilled in me a strong and hon-
est work ethic” that inspired him during 
his career.

He has taken on numerous leadership 
roles in his community including serving 
as a board member and Chair of the Lake 
City Development Corporation, board 
member of Jobs Plus, Inc., an economic 
development corporation, the ISB Judicial 
Fairness Committee, ISB UPOL Commit-

tee, and the Real Property Law Section 
Governing Council. He also served on the 
Idaho Judicial Council from 1999-2005 
and as president of the Coeur d’Alene 
Sunrise Rotary.

Mr. Davis served as a founding and 
former board member and officer of the 
Human Rights Education Institute, Inc. 
He served as a Coeur d’Alene Planning 
Commissioner, Idaho State Senator, and 
as a member of the Idaho State Permanent 
Building Fund Council, University of Ida-
ho Research Park Advisory Board, Coeur 
d’Alene Area Chamber of Commerce and 
the Inland Northwest Community Foun-
dation Gift Planning and Marketing Com-
mittee.

He said the essence of professionalism 
means “engaging one’s colleagues with 
respect, honesty, competence and an ap-
propriate amount of humility.”

Mr. Davis is an avid fly fisherman and 
hopes to one day acquire an Airstream 
trailer to make a fishing journey of North 
America.

Second District - David R. Risley
Risley Law Office

Mr. Risley is the sole member of 
Risley Law Office, 
PLLC in Lewiston.  
He is married to Jane 
Bremner Risley, who 
practices law in Aso-
tin County, Wash-
ington. The couple 
enjoy their Harley 
Road King and have 
travelled throughout 
the West.  Mr. Ris-
ley said Jane brought 
her son and his wife 
and three wonderful grandchildren into 
his life. He added that his sons in live in 
Moscow, Idaho; and Moscow, Russia; and 
have made him proud. 

He said being chosen for the Profes-
sionalism Award is “both unexpected and 
highly appreciated.  To paraphrase Abra-
ham Lincoln, this award brings to mind 
the points where I have failed in this stan-
dard much more than those in which I was 
moderately successful.

The law has brought me the op-
portunity, often poorly appreciated, 
of acquiring a sensible humility.” 

He continued:  
Partly, this opportunity came 

from truly remarkable lawyers I 
have had the pleasure to work with 
and against.  I never met a bet-
ter gentleman than Russ Randall. 
Wynne Blake was a fine friend 
and a formidable adversary. Judge 
Worden met me when I was a very 
green prosecutor. He took the time 
to try to impart his years of experi-
ence to a young lawyer that sorely 
needed his guidance.  These fine 
lawyers, and many more too nu-
merous to mention, set standards I 
strive for.

The law has also offered me 
bright and gifted adversaries who 
insisted on showing me the short-
comings in my case, my preparation 
and my understanding of the law. 
A few hard knocks taught me that I 
should take my opponent’s critique 
as an opportunity to refine my un-
derstanding of my case and perhaps 
avoid later embarrassment in a more 
public forum. Seen that way, oppos-
ing counsel is not the enemy but the 
one person most likely to reveal the 
defects in my case and give me the 
best chance to be fully prepared.

It helps to take into account 
what a hard job we do.  Lawyers 
take nerve-shattering risks; make 
critical decisions under smother-
ing time deadlines; and we take our 
lumps in open court with a perma-
nent record made of victories but 
also our defeats.  The stress of this 
hard work can cause a lawyer to 
act badly.  When opposing counsel 
acted in this way, it often made me 
angry and subject to the urge to re-
spond in kind.  This sort of conflict 
makes our job even more difficult.

It helped me to realize that it is 
better to ascribe the shortcomings 
of my opponent to the demands of 
our profession, where we all fall 
short sometimes, and avoid person-
al conflicts. Moreover, experience 
has taught me that I should keep 
in mind that it is all too likely that 
the lawyer who falls short next time 
might be me.  

David R. RisleyDennis M. Davis

Diane K. Minnich
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I cannot discuss professionalism 
without mentioning my staff, Nata-
lie Holman and Maggie Norman.  A 
lawyer’s legacy is the quality of his 
work. To the extent I have been seen 
as doing a good job, it is mostly be-
cause of their diligence, attention to 
detail and unfailing courtesy.  Thank 
you, to my staff for their loyalty and 
hard work.
Third District – William F. Nichols

White, Peterson, Gigray, Rossman, Nye 
& Nichols, P.A., Nampa, shareholder.

Mr. Nichols is Past Chair and Council 
member of the ISB Real Property Section; 
Past President, Idaho Municipal Attor-
neys; current member of ISB Fee Arbitra-
tion Panel and of the 
Oregon State Bar Fee 
Arbitration Panel; 
former member, Or-
egon State Bar Local 
Professional Respon-
sibility Committee; 
and Member, arbitra-
tion panel for court 
annexed mandatory 
arbitration in Oregon 
Circuit Court.

He looked back on his early career to 
describe his major influences:

In my career as a lawyer, my 
practice has been greatly influenced 
by the partners in my first law firm 
in Oregon.  Those Oregon lawyers, 
Gene Stunz, Steve Fonda, and Bur-
dette Pratt, taught me what it means 
to work hard as a lawyer, and how 
to treat clients, judges, court person-
nel, and opposing parties and their 
counsel.  Integrity of word and deed 
were paramount in everything they 
did.  They worked tirelessly for their 
clients, but did so in a manner that 
earned respect from the opponents 
and their lawyers.  Some of those 
opposing parties became clients the 
next time they needed a lawyer.  

Professionalism is a matter of re-
spect – for the people we work with, 
the clients we serve, the courts and 
other forums in which we represent 
clients, and for the opposing parties 
and their counsel.  It means learning 
to disagree without becoming dis-
agreeable.  The request for an ex-
tension that comes to us today may 
be the same thing we need from an-
other lawyer tomorrow.  Profession-
alism also requires preparation – 
knowing your case better than your 
opponent, and knowing the law.  

Mr. Nichols lives in Nampa with his 
wife and two daughters.  His practice em-
phasizes municipal, real property, collec-
tions, business entities, estate planning and 
probate. He has been part of White Peter-
son for almost 11 years, having been with 
his previous firm for almost 19 years.
Fourth District – Thomas J. McCabe

Westberg, McCabe & Collins
In 2006 Mr. McCabe became “of 

Counsel” to his law firm, Westberg, Mc-
Cabe & Collins, Chtd.  He joined the firm 
in 1981 after being a law clerk to two fed-
eral judges, Chief Judge Ray McNichols 
and Senior Judge Fred Taylor.  In recent 
years his plans changed. “I had thought 
that I would keep practicing for a lot lon-
ger,” he said. “But 
after undergoing 
chemotherapy for 
lymphoma, I decided 
it was time to expand 
my horizons.”
He added:  

When I started 
out, I took on any 
type of case that 
came in the door, 
as most lawyers 
do. But I fairly 
quickly realized that criminal de-
fense was the only kind of law that 
I really enjoyed. I was fortunate 
that the Supreme Court appointed 
me to various committees over 
the years, including the Evidence 
Committee, Misdemeanor Rules 
and Criminal Jury Instructions. My 
major achievement in this area was 
helping to found the Idaho Associa-
tion of Criminal Defense Lawyers 
(IACDL), the first organization in 
the state exclusively for criminal 
defense attorneys. 

Throughout my career, I was 
influenced by my time working for 
Ray McNichols. He was a wonder-
ful judge with a great sense of hu-
mor. He had a knack for deflating 
egos with humor as well as help-
ing the citizens who came to his 
court, whether as litigants, jurors 
or spectators, to relax in court and 
yet respect the court and the judicial 
process. Maybe that’s what being a 
professional really is: doing your 
job to the best of your ability with-
out taking yourself too seriously.
Mr. McCabe said he has been fortu-

nate to be able to teach two semesters of 
Advanced Criminal Procedure at the U 
of I. This has allowed him to share some 
of his hard-earned experience while con-
tinuing to be focused on criminal law. He 
also continues to present an annual update 

seminar for magistrates and district judg-
es around the state. Fortunately, he said, 
“This still leaves me lots of time to bike 
and birdwatch and travel.”

Fourth District - Monte J. Stiles
Assistant U.S. Attorney, District of Idaho

Monte Stiles has served his entire 
professional career of 28 years as a state 
and federal prosecutor.  He was born 
and raised in Emmett, Idaho.  After high 
school, he attended college and law school 
at Brigham Young University.  After grad-
uating from BYU’s J. Reuben Clark Law 
School in 1982, Mr. Stiles was hired as 
a deputy prosecutor in the Ada County 
Prosecutor’s Office.  In 1984, he was ap-
pointed as the Supervising Attorney of 
the new Ada County 
Drug Prosecution 
Unit.  Soon thereaf-
ter, Monte was ap-
pointed as a Special 
Assistant U.S. At-
torney to work with 
the federal drug task 
force.

In 1987, Monte 
was hired by the U.S. 
Attorney’s Office to 
run the federal Or-
ganized Crime Drug Enforcement Task 
Force – a group of agents and prosecu-
tors who investigate and prosecute high-
level drug trafficking organizations.  As 
a federal prosecutor for the last 23 years, 
Monte has worked closely with numer-
ous foreign, federal, state and local law 
enforcement agencies in investigating and 
prosecuting major drug traffickers.  

Because of his expertise in the areas of 
international drug smuggling and money 
laundering, Monte has taught advanced 
narcotics and money laundering for the 
National Advocacy Center in South Caro-
lina.  Monte has also been an instructor 
for five regional organized crime seminars 
held in various locations in Eastern and 
Central Europe.  

In addition to the prosecution of drug 
traffickers, Mr. Stiles is a frequent speak-
er in public school assemblies and other 
groups. This happens to be his most re-
warding work, he said, because he is 
a strong believer in drug education as a 
significant part of the Department of Jus-
tice’s war on drugs.  Since October 1997, 
as part of the U.S. Attorney’s Community 
Outreach program, Monte has talked to 
over 150,000 children and adults in Idaho 
- giving approximately 700 different pre-
sentations. 

One of his proudest personal and ca-
reer achievements was helping organize 
and implement the statewide “Enough 

William F. Nichols Thomas J. McCabe Monte J. Stiles
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is Enough” anti-drug campaign.  Ap-
proximately 173,000 Idahoans attended at 
least one event and over 1 million people 
watched a drug seminar on television due 
to media partnerships.

Many awards followed, including the 
U.S. Department of Justice’s National 
Award for Volunteer Service. He also re-
ceived the Attorney General’s Award for 
Participation in Litigation for prosecution 
of major international drug smuggling and 
money laundering organizations.  

In 1997, Monte was the recipient of 
the 1997 Boise River Festival “Pride of 
Boise” award in the Humanitarian catego-
ry, for Monte’s efforts with drug educa-
tion and prevention.

He went on to earn many awards for 
his work as a prosecutor and as a volun-
teer.  In 2009, Monte received a national 
award from the Organized Crime Drug 
Enforcement Task Force in Washington 
D.C. for his prosecution of United States 
vs. Jones, a 16-defendant case which 
tracked 30 years of criminal drug activity 
across the United States.

Away from the office, Stiles served 
10 years as a commissioner on the Boise 
City Parks and Recreation Board.  Mr. 
Stiles has also served in many leadership 
positions at the local Boy Scout organiza-
tion.  He taught for 10 years as an adjunct 
professor at Boise State University in the 
Criminal Justice Department and late in 
his life, he became an award-winning na-
ture photographer. 

Monte and his wife, Sandi, are the 
proud parents of five children and six 
grandchildren.

Fifth District - John A. Doerr
John Doerr Law Office

Mr. Doerr was born and raised in Na-
poleon, North Dakota, a town of about 
1,000 European immigrants. He attended 
elementary school in Napoleon and after 
his freshman year transferred to St. John’s 
Prep School in Minnesota. After gradua-
tion, he continued at the associated Uni-
versity, and after two years transferred to 
the University of North Dakota, where he 
graduated with a B.A. degree in 1956 and 
law degree in 1958. 
After graduation and 
being admitted to the 
North Dakota Bar, 
Mr. Doerr moved 
his family back to 
Napoleon, where he 
practiced law with 
his father until 1963, 
when they moved to 
Idaho. He married 
Rosemarie Hansen in 

1958 and the couple has four children and 
12 grandchildren.

His hobbies include flying (small air-
craft), hunting for birds and big game, 
fishing, skiing, reading and gardening.

While in North Dakota, Mr. Doerr 
served as deputy States Attorney for Lo-
gan County and served on several ND 
Bar Association Committees. In Idaho, he 
was a member and president of the Fifth 
District Bar Association, Idaho Associa-
tion of Defense Counsel and American 
Board of Trial Advocates (Idaho), and has 
served on some Idaho State Bar commit-
tees. His previous associations have been 
with Murphy, Schwartz and Cunningham, 
Doerr and Trainor, and Benoit, Alexander, 
Sinclair, Doerr, Harwood and High.

Doerr said his father, August, was his 
primary inspiration “as an individual and 
as a lawyer because of his adherence to 
principles of hard work in his representa-
tion of his clients, and his strict moral and 
legal ethics. In addition, I have had the 
benefit of former partners and associates 
and a number of fellow lawyers who have 
guided me over the years to the high ide-
als required of a merit-worthy client-attor-
ney relationship as defined by the Code of 
Ethics of the Idaho State Bar.”

He added: “Would I take the same 
professional route again? Absolutely! The 
happiest and most rewarding years of my 
life years have been with my family, my 
avocations and in the trial of cases, (in 
that order). I have tried hundreds of cases 
to juries and courts and well-know the 
spiritual and physical (rush of adrenalin) 
that comes with winning a trial. Too many 
years of running to and from courtrooms, 
hearing to hearing, attending depositions, 
and making final arguments in my bed-
room when I should have been sleeping, 
took a toll on my health — but I regret 
not a minute of the time spent represent-
ing clients in the manner I knew best. My 
plans are to continue doing so until my in-
ert body is hauled from my office; in the 
meantime I sincerely look forward to con-
tinued practice of this honored profession 
of public service devoted to the ultimate 
ends of the discernment of truth, right and 
justice to which we lawyers are called.”
Sixth District - Hon. Thomas W. Clark

Bannock County Magistrate Court
Thomas W. Clark has practiced law 

in Pocatello, for 27 years.  He practiced 
with his father, Mark B. Clark, for 6 years.  
When his father retired in 1989, he joined 
forces with John Souza, Monte Whit-
tier, Isaac McDougall, and Bryan Murray.  
They had the public defender contract in 
all six counties in the Sixth Judicial Dis-

trict for most of the 
six years he was with 
this firm.  In Decem-
ber, 1995, he became 
a partner with the 
Pocatello law firm 
of Merrill & Merrill, 
Chtd.  He worked 
with this firm for 14 
years until his ap-
pointment as a mag-
istrate judge with 
chambers in Ban-
nock County.

Judge Clark has served as president 
of the Sixth District Bar Association and 
president of The Portneuf Inn of Court.  
He has been a Rotarian for 21 years and in 
July he finished a one-year term as presi-
dent of the Rotary Club of Pocatello.

Judge Clark has also been involved 
as an adult leader in the Boy Scouts of 
America and has served as a Varsity Scout 
Coach, Venturing Crew Advisor, Wood 
Badge Course Director 2008, and Tendoy 
District Chair 2006-09.  He is the recipi-
ent of the District Award of Merit and the 
Silver Beaver Award.  He has also been 
active in his church, having served as a 
bishop and stake president.  He and his 
wife, Camille, just celebrated their 31st 
Anniversary. They have five children and 
four grandchildren.

Judge Clark said that every lawyer 
he has ever practiced with has been his 
mentor, starting with his dad, who passed 
away this past August. Five of his former 
partners are now Judges. They include 
The Honorable N. Randy Smith of the 9th 
Circuit Court of Appeals; District Judges 
David C. Nye, Stephen S. Dunn and Rob-
ert C. Naftz and Magistrate Judge Bryan 
K. Murray. According to Clark, the es-
sence of professionalism is always doing 
the right thing even when it might be dif-
ficult or be harmful to your case. Also, he 
advised lawyers be a zealous advocate for 
their clients, while at the same time, treat 
the opposition with kindness and respect.

Seventh District - Alan C. Stephens
Thomsen Stephens Law Offices

Mr. Stephens is a 
member of Thomsen 
Stephens Law Of-
fices, PLLC in Idaho 
Falls.  He has been a 
member of the Idaho 
Bar since 1978 and 
the Wyoming Bar 
since 2005.   He is 
presently one of the 
Lawyer Representa-
tives to the 9th Cir-

Hon. Thomas W. 
Clark

 John A. Doerr Alan C. Stephens
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cuit Conference of the U.S. Courts, and 
served the Idaho State Bar for eight years 
as a member of the professional conduct 
board.  

Besides the many great lawyers he 
has worked for, with and against over the 
years, he said his major influences include 
his parents who raised him to have faith in 
God and to work hard; and his wife Ann, 
who for almost 37 years, has been sup-

portive and the one he would not want to 
disappoint. 

Mr. Stephens said he believes that 
the essence of professionalism is to give 
your best to your client while practicing 
the Golden Rule in your conduct toward 
others.  

Alan and Ann are the parents of seven 
children and have five grandchildren. Alan 
is active in Rotary and his church. When 

his children were young, much of his free 
time was spent coaching his children and 
their friends in basketball and baseball. As 
they grew, he attended their high school 
and college games.   Now he enjoys his 
family, particularly his grandchildren, 
and, when he can find the time, he likes to 
ski, fish, whitewater rafting and run.

Special thanks to Dan Black and 
Kyme Graziano for their contributions to 
this article.  

2010 District Bar Association Resolution Meetings

District Date/Time City

First Nov. 9, Noon Coeur d’Alene
Second Nov. 10, 6 p.m. Moscow
Third Nov. 16, 6 p.m. Nampa

Fourth Nov. 17, Noon Boise

Fifth Nov. 17, 6 p.m. Twin Falls

Sixth Nov. 18, Noon Pocatello
Seventh Nov. 19 Noon Idaho Falls

877 Main Street • Suite 1000
Boise, ID 83702

Phone: 208.388.4836
Fax: 208.342.3829
mclark@hawleytroxell.com www.hawleytroxell.com

Mr. Clark serves as a private hearing officer, federal court discovery master, neutral 
arbitrator and mediator. He has successfully conducted more than 500 mediations.  
He received the designation of Certified Professional Mediator from the Idaho  
Mediation Association in 1995. Mr. Clark is a fellow of the American College of  
Civil Trial Mediators. He is a member of the National Rosters of Commercial  
Arbitrators and Mediators and the Employment Arbitrators and Mediators of the  
American Arbitration Association and the National Panel of Arbitrators and  
Mediators for the National Arbitration Forum. Mr. Clark is also on the roster of 
mediators for the United Sates District Court of Idaho and all the Idaho State Courts.

Mr. Clark served as an Adjunct Instructor of Negotiation and Settlement  
Advocacy at The Straus Institute For Dispute Resolution, Pepperdine University 
School of Law in 2000. He has served as an Adjunct Instructor at the University of 
Idaho College of Law on Trial Advocacy Skills, Negotiation Skills, and Mediation 
Advocacy Skills. He has lectured on evidence law at the Magistrate Judges Institute, 
and the District Judges Institute annually since 1992. 

•Arbitration   
•Mediation
•Discovery Master 
•Hearing Officer
•Facilitation
•Education Seminars
•Small Lawsuit Resolution Act

ALTERNATIVE DISPUTE RESOLUTION 
Merlyn W. Clark
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With Malice Toward One 
A true story of politics, prostitution 

and a Pulitzer Prize in Nevada. 

The story that led to reforming 
Nevada’s antiquated Grand Jury 
Reporting.

The sale price for each book, signed 
by the author, is $25.00; which includes 
sales tax, packaging and priority mail. 

Allow two weeks for delivery. Send 
check or money order to:

IERI Books, Inc. LLC 
P.O. Box 911

Reno, NV 89504
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Receiver ServicesReceiver Services  

  
  
  
  
  
  

Community and National Bank Community and National Bank 
Refinances AvailableRefinances Available  

Commercial Real Estate 
Services Include: 

 

Stabilization   •   Management 
Strategy   •   Finance   •   Sales 

Development/Construction Decisions 
 

 

ARTHUR BERRY 
& COMPANY 

 
 
 
 
 

Call 208-336-8000 
 
 
 
 
 

o r visi t www.arthurberry.com 

Pedersen & 
Company, PLLC

intellectual property law

l Over 28 years judicial experience
l Over 800 settlement conferences, mediations, and 	
    arbitrations conducted
l Extensive dispute resolution training including:
m	 Harvard Law School Program of Instruction for 	
	 Lawyers
m	 Pepperdine School of Law Advanced Mediation
m	 Northwest Institute Advanced Mediator’s Forum
m	 Annual ABA Dispute Resolution Section 		
	 Conferences 2004, 2006 & 2008
m	 ABA Section of Dispute Resolution Arbitration 	
	 Training Institute 2009

Arbitration v Mediation v Other ADR Services
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J. Kevin West 
Hall, Farley, Oberrecht & 
Blanton, PA

  

It is difficult to 
imagine anyone, lawyer 

or not, who is not 
affected by health laws 

on a regular basis.     

When I was in law school in the 
1980s, there was no course on “health 
law.”  Later, when I entered legal practice 
in 1986, I do not recall anyone referring 
to themselves as a “health law attorney.”  
There were medical malpractice attorneys 
and business lawyers, but no “health law” 
lawyers.  Health law is a relatively new 
specialty and those of us who practice 
in the area have 
largely learned 
the law (by neces-
sity) as we went 
along.  The major 
laws that shape 
the health care 
landscape today – 
the Stark law, the 
Ant i -Kickback 
Statute, HIPAA, 
National Practi-
tioner Data Bank, 
and others too numerous to mention – did 
not exist 15-20 years ago.  

The breadth of health law is amazing.  
Health law has strong crossovers to:
•	 Employment law (medical staffing 

and peer review)
•	 Business/corporate law (purchase 

and sale of physician practice and 
other business deals)

•	 Real estate law (land use and zoning 
of medical facilities)

•	 Criminal law (Medicare fraud and 
abuse, federal qui tam actions)

•	 Elder law (guardianship and conser-
vator proceedings)

•	 Litigation
•	 Probate/estate planning (living 

wills, powers of attorney, Medicare/
Medicaid)

•	 Personal injury (medical record 
confidentiality, medical experts, 
Medicare set-asides)

•	 Medical malpractice (what more 
needs to be said?).
Lawyers who do health law often need 

to have a basic knowledge of the above 
specialties; conversely, lawyers practicing 
in those specialties will surely bump up 
against health law issues.  

Even before the advent of this year’s 
health care reform, and its myriad of pro-
visions, the health care industry was one 
of the most, if not the most, regulated in 
the United States.  Now, the recent legisla-
tion out of Washington, D.C., and the ex-
tensive regulations that will follow, have 
added even greater complexity for health 
care providers, patients, health insurers, 
employers, and the lawyers who represent 
them.  

It is difficult to imagine anyone, law-
yer or not, who is not affected by health 
laws on a regular basis.  The articles in 
this issue of The Advocate offer a small 
glimpse of the breadth and diversity of 
legal issues in the field of health law.  
Sally Reynolds discusses GINA, which 
involves the cutting edge issue of genetic 
testing and how the information from such 

testing may or may not be used.  Colleen 
Zahn and Sally Reynolds teamed together 
to address the Medicare Secondary Payer 
Act and how it is impacting personal in-
jury litigation.  Pat Miller takes on one of 
the hottest topics at the moment – “health 
care reform,” as found in the recently 
enacted federal legislation.  Steve Hip-
pler reviews the 2010 Idaho legislative 
session. Kim Stanger provides a survey 
of laws applicable to health care transac-
tions.  Tom Mortell addresses the topics of 
apparent authority and negligent creden-
tialing.  Lastly, my article deals with the 
recent amendments to the HIPAA Privacy 
and Security Rules.  

I hope you find the articles helpful. 

J. Kevin West

Health Law Section
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An Introduction to the Genetic Information Nondiscrimination Act of 
2008 (GINA) for Attorneys Practicing Healthcare Law 
Sally J. Reynolds 
Hall, Farley, Oberrecht & 
Blanton, PA

Introduction
On May 21, 2008, President Bush 

signed the Genetic Information Nondis-
crimination Act of 2008 (GINA), Pub. L. 
110-233, codified at 42 U.S.C. 2000ff, et 
seq.  Congress enacted GINA in recogni-
tion of achievements in the field of genet-
ics such as the decoding of the human 
genome and the creation and increased 
use of genomic medicine.  GINA was en-
acted to address concerns of the general 
public about whether they may be at risk 
of losing access to health coverage or em-
ployment if insurers or employees have 
their genetic information. GINA prohibits 
discrimination based on genetic informa-
tion and restricts acquisition and disclo-
sure of such information.  GINA includes 
two titles—Title I 
which addresses 
the use of genetic 
information in 
health insurance 
and Title II which 
prohibits the use 
of genetic infor-
mation in employ-
ment, prohibits 
the intentional 
acquisition of ge-
netic information 
about applicants and employees, and im-
poses strict confidentiality requirements. 

Title I prohibits health plans from dis-
criminating against covered individuals 
based on genetic information.  It applies 
to group health plans, issuers in the health 
insurance markets, and issuers of Medi-
care supplemental (Medigap) insurance.  
Title I generally prohibits discrimination 
in group premiums based on genetic in-
formation and it states that health insur-
ers may not use genetic information to 
make eligibility, coverage, underwriting, 
or premium-setting decisions.  On Octo-
ber 1, 2009, the Department of Labor, the 
Internal Revenue Service and the Depart-
ment of Health and Human Services re-
leased the joint, final interim regulations 
under Title I of the Genetic Information 
Nondiscrimination Act of 2008.  

Title II of GINA makes it illegal to dis-
criminate against employees or applicants 
because of genetic information.  It prohib-
its using genetic information to make em-
ployment decisions, prohibits acquisition 

of genetic information by employers, and 
limits disclosure of genetic information 
by employers.  The proposed regulations 
were published last year, 
and the final regulations 
were initially expected 
to be published in May 
of 2010, but publication 
of the final rule has been 
delayed.  The effective 
date of Title II was No-
vember 21, 2009.   

Title II of GINA ap-
plies to employers with 
15 or more employees.1  
All entities subject to 
Title II of GINA are de-
scribed collectively as 
“covered entities” by the 
U.S. Equal Employment 
Opportunity Commis-
sion (EEOC), the agency 
charged with enforcing 
Title II of GINA.2  Under 
Title II, “covered entities” 
are private, state and lo-
cal government employ-
ers with 15 or more em-
ployees.3  This term also applies to labor 
unions, employment agencies, joint labor-
management training programs, Congress 
and federal executive branch agencies.4  
The term “employees” is defined by this 
act as including applicants and former 
employees.5  The regulations define “ge-
netic information” as information about 
an individual’s genetic tests, genetic tests 
of a family member, and family medical 
history.6  This term is broadly defined to 
include information about “the manifes-
tation of disease or disorder in family 
members of the individual” and also in-
cludes information about an individual’s 
or family member’s request for or receipt 
of genetic services.7  A “family member” 
is defined as up to a fourth degree relative 
which includes dependents but is limited 
to persons who are or become related to an 
individual through marriage, birth, adop-
tion, or placement for adoption.8  Genetic 
information does not include information 
about the sex or age of an individual or 
the individual’s family members, or infor-
mation that an individual currently has a 
disease or disorder.9  Genetic information 
also does not include tests for alcohol or 
drug use.10

GINA’s Title II prohibits use of genetic 
information in making decisions related to 
any terms, conditions, or privileges of em-

ployment, prohibits covered entities from 
intentionally acquiring genetic informa-
tion, requires confidentiality with respect 

to genetic information, 
and prohibits retaliation.  
An exception exists for 

“inadvertent acquisi-
tion” of genetic infor-
mation by an employer.  
Circumstances in which 
an employer is deemed 
to have inadvertently ac-
quired such information 
include a “water cooler” 
situation, i.e., where a 
supervisor overhears an 
employee discussing ge-
netic information with a 
co-worker, or where an 
employer receives ge-
netic information as part 
of the documentation 
an employee submits in 
support of a request for 
reasonable accommoda-
tion under the Ameri-
cans with Disabilities 

Act (ADA) or other similar law.  Genetic 
information may also be inadvertently ac-
quired during the certification process for 
FMLA leave (or leave under similar state 
laws).  It is permissible for an employer 
to obtain genetic information as part of 
health or genetic services, including well-
ness programs, offered by the employer 
on a voluntary basis.  Genetic information 
acquired from publicly available sources 
such as newspapers or electronic media 
are also deemed to be an inadvertent dis-
closure.  Other instances include when the 
information is obtained for genetic moni-
toring of the biological effects of toxic 
substances in the workplace, and when 
the employer conducts DNA analysis for 
law enforcement purposes.

GINA’s rules on confidentiality re-
quire covered entities in possession of ge-
netic information about applicants or em-
ployees to treat the information the same 
way they treat medical information gen-
erally.  Covered entities must keep writ-
ten information apart from other person-
nel information in separate medical files.  
This even includes information obtained 
inadvertently. 

Violations of Title II of GINA can re-
sult in the aggrieved individual seeking 
reinstatement, hiring, promotion, back 
pay, injunctive relief, pecuniary and non-

Sally J. Reynolds

  

It is permissible 
for an employer 
to obtain genetic 
information as 

part of health or 
genetic services, 

including wellness 
programs, offered 

by the employer on 
a voluntary basis.
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GINA regulates health insurers and employers, not  
health-care professionals, and goes on to state that,  

“[t]he law should not keep you from taking a 
comprehensive family history.”  

pecuniary damages and attorney’s fees 
and costs (the same remedies available 
under Title VII).
Family medical history

On March 2, 2009, the EEOC issued 
a proposed rule to implement Title II of 
GINA.11  The proposed rule includes a 
definition of “family medical history” 
because it is a term used in the statute’s 
discussion of prohibited employment 
practices, but this is a term which is not 
specifically defined by the statute.  In the 
legislative history of GINA, Congress 
noted that the term “family medical 
history [should] be understood as it is used 
by medical professionals when treating or 
examining patients.’’12  The Senate Report 
states as follows:

[T]he American Medical 
Association (AMA) has developed 
an adult family history form as a 
tool to aid the physician and patient 
to rule out a condition that may have 
developed later in life, which may 
or may not have been inherited. 
This form requests information 
about the patient’s brothers, sisters, 
and their children, biological 
mother, the mother’s brothers, 
sisters, and their children, maternal 
grandfather, maternal grandmother, 
biological father, the father’s 
brothers, sisters, and their children, 
paternal grandfather and paternal 
grandmother. The committee 
expects that the use of “family 
history’’ in this bill will evolve with 
the medical profession and the tools 
it develops in this area.13

Title II of GINA will not apply to 
information obtained by a health care 
professional in the course of a medical 
examination, diagnosis, or treatment 
unrelated to a determination of fitness for 
duty.14  Thus, a physician or health care 
professional may ask for an employee’s 
family medical history when such 
information is obtained in the course 
of a medical examination unrelated to a 
determination of fitness for duty, except 
when the information is obtained as part of 
an employer-provided voluntary wellness 
program subject to part 1635.8(b)(2) of 
the proposed rule.15  However, health 
care providers should be aware that if a 
covered entity (e.g. an employer) requests 
and receives records which would include 
an employee’s family medical history, 
that entity will not be considered to have 
acquired such information “inadvertently” 
and the entity’s acquisition of such 
information would be in violation of 
GINA.  

The proposed regulation notes an 
exception under the Americans with 
Disabilities Act (ADA) for a covered 
entity (employer) who obtains genetic 
information after an individual (employee) 
has made a request for reasonable 
accommodation under the ADA.16  In 
this circumstance, the acquisition of 
genetic information provided in support 
of the individual’s request is considered 
inadvertent, as long as the request was 
not overly broad.17  However, the EEOC’s 
comments on the proposed regulations 
state:  

[T]hough the ADA allows an 
employer to require a medical 
examination of all employees to 
whom it has offered a particular 
job, for example, to determine 
whether they have heart disease 
that would affect their ability to 
perform a physically demanding 
job, GINA would prohibit inquiries 
about family medical history of 
heart disease as part of such an 
examination.18  
 Employers are prohibited from 

obtaining family medical history through 
any type of medical examination to 
determine an employee’s continued fitness 
for duty.

The EEOC comments to the proposed 
rule put the burden of complying with 
GINA on the employer and state that, 
“[c]overed entities should ensure that 
any medical inquiries they make or 
any medical examinations they require 
are modified so as to comply with the 
requirements of GINA.”19    

In May of 2010, the Genetics and 
Public Policy Center, the National Coali-
tion for Health Professional Education 
in Genetics, and the Genetic Alliance 
jointly published a document entitled, “A 
Discussion Guide for Clinicians.”20  This 
publication is directed to health-care pro-
fessionals and provides a basic introduc-
tion to GINA for clinicians.  It reminds 
clinicians that GINA regulates health in-
surers and employers, not health-care pro-
fessionals, and goes on to state that, “[t]

he law should not keep you from taking 
a comprehensive family history.”21  This 
publication puts the burden on the health 
insurer or the employer who requests a 
patient’s medical history from a health 
care provider to specify: “do not provide 
genetic information…” and notes that 
“GINA does not directly require health 
professionals to delete genetic informa-
tion when providing medical records.”22  
While GINA does not specifically require 
health-care professionals to delete ge-
netic information, it would be advisable 
for health-care professionals to develop a 
method to provide requested records with-
out disclosing genetic information, such 
as family medical histories, to employers 
and health insurers.  

The proposed comments for Title 
II also provide an example of a best 
practice to be utilized when an employer 
asks an employee to have a health care 
professional provide documentation 
about a disability (after the employee has 
requested a reasonable accommodation 
under the ADA).23  The proposed 
comment advises that the safest practice 
in this situation would be for the covered 
entity to specifically indicate in the 
request to the medical care provider that 
family medical history or other genetic 
information about the employee  not be 
provided.24  The burden should be placed 
on the “covered entity”, i.e., the employer, 
to notify the health care provider that 
they should not provide documentation 
or information to the employer regarding 
any family medical conditions disclosed 
by the employee.  If this burden is placed 
on the health care provider, this could 
potentially inhibit an effective diagnosis 
as the medical care provider would be 
unable to inquire of any family member’s 
medical conditions and such inquiry may 
be necessary to make a diagnosis.
Conclusion                                                     

GINA does not regulate the practice 
of medicine—it affects health insurers 
and employers.  Further, a final regulation 
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has not yet been published as to Title II 
of GINA.  Accordingly, it is permissible 
for medical providers to continue to ask 
for the patient’s family medical history.  
However, employers who seek medical 
information from practitioners will have 
to take precautions not to ask for or obtain 
the prohibited information.
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The Medicare Secondary Payer Act  
and Practical Implications for Attorneys

Colleen D. Zahn
Sally J. Reynolds 
Hall, Farley, Oberrecht & 
Blanton, PA

  

The United States may file suit to recover against  
any primary payers or parties that received primary 
payments, including an insurer, employer, attorney, 

physician, and others.    

When the federal Medicare program 
was initially enacted in 1965, Medicare 
was considered the “primary payer” for 
beneficiaries.1  In 1980, Congress enact-
ed the “Medicare Secondary Payer Act” 
(MSP) which made Medicare the “second-
ary payer” when a beneficiary’s medical 
expenses were caused by, or the respon-
sibility of, a third party, including liabil-
ity insurance.  The MSP introduced the 
concept of the “conditional lien,” where-
by Medicare paid benefits first, but con-
ditionally, while 
it waited for the 
primary payer to 
eventually satisfy 
the medical bills.  
The MSP granted 
the federal govern-
ment the right to 
pursue third par-
ties for repayment 
of conditional ex-
penses previously 
paid by Medicare.  
Until 2007, the MSP was not widely en-
forced outside of the Worker’s Compensa-
tion arena.  However, with the passage of 
the Medicare, Medicaid and Schip Exten-
sion Act of 20072 (MMSEA), the govern-
ment put more teeth into the MSP.  The 
MMSEA shifted the burden for reporting 
settlements to the federal government 
from beneficiaries to primary payers and 
imposed penalties for non-reporting.3  

Taking the MSP and MMSEA into ac-
count when negotiating a settlement is es-
sential to prevent the federal government 
knocking on counsel’s door, demand-
ing reimbursement for expenses paid by 
Medicare.  This article briefly reviews 
the history of the MSP, when it applies to 
cases, obligations imposed on counsel by 
the MSP and steps counsel need to take to 
protect themselves and their clients when 
settling cases involving MSP consider-
ations.  
Medicare as the secondary  
payer (MSP)

Medicare is a secondary payer when 
another entity is required by law to pay 
for covered services before Medicare.  For 

instance, Medicare is secondary to group 
health plans, liability insurance (includes 
a self-insurance plan), homeowners’ li-
ability insurance, malpractice insurance, 

product liability 
insurance general 
casualty insur-
ance, no-fault 
insurance, and 
workers’ compen-
sation.4  Medicare 
is also a second-
ary payer to pay-
ments under state 
“wrongful death” 
statutes that pro-
vide for medical 
damages.  These 

entities are referred to as the “primary 
payer.” The Centers for Medicare & Med-
icaid Services (CMS), part of the Depart-
ment of Health & Human Services, is 
responsible for oversight of the Medicare 
program.

Technically, Medicare could refuse to 
pay for a beneficiary’s covered expenses 
where payment has been made or can rea-
sonably be expected to be made under a 
worker’s compensation plan, an automo-
bile or liability insurance policy or plan, or 
no-fault insurance.5  The MSP, however, 
authorizes Medicare to step in and make a 
“conditional payment” if the primary pay-
er will not pay or will not pay promptly.6  
The responsibility of the primary payer to 
reimburse Medicaid may be demonstrated 
by a judgment, a payment conditioned 
upon the recipient’s compromise, waiver, 
or release (whether or not there is an ad-
mission of liability) of payment for items 
or services included in a claim against the 
primary payer or the primary payer’s in-
sured, or by other means.7  
The MMSEA’s new reporting  
requirements

One of the most significant features of 
the MMSEA was to impose new reporting 

requirements on self-insured employers, 
group health plans, liability insurers, no 
fault insurers, and worker’s compensation 
plans.8  CMS refers to these entities as 
Responsible Reporting Entities (RRE’s).  
RRE’s are required to submit, on a quar-
terly basis, information of work-related 
injury claims involving Medicare benefi-
ciaries.  They must report all claims that 
involve a Medicare beneficiary where (on 
or after July 1, 2009) there is a settlement, 
judgment, award or other payment that 
constitutes payment or reimbursement for 
medical costs, regardless of whether there 
was a determination of liability.9  Reports 
are required with both partial and full res-
olution of a claim.  

CMS has set specific deadlines for the 
RREs to register with CMS, compile re-
quired data for an initial report, and submit 
their first report to CMS.10  CMS has ex-
tended implementation of the MSP report-
ing deadline several times, most recently 
giving insurers and self-insured programs 
until January 1, 2011 to report to CMS.11 
Once implemented, RREs that fail to file 
timely reports with CMS are subject to a 
civil monetary penalty of $1,000 for each 
day of noncompliance with respect to 
each claimant.12

Statutory rights to recovery
CMS has a statutory right to recov-

ery and may either file suit against the 
party that received a payment or against 
the third party payer.13  Medicare has not 
made an overpayment until settlement is 
reached, and thus, Medicare cannot de-
mand reimbursement until after the case is 
settled and payment for medical expenses 
conditionally paid by Medicare has been 
made by a third party payer.14  If the ben-
eficiary or other party receives a third 
party payment, Medicare has the right to 
collect interest on the amount owed if it is 
not paid 60 days from the date CMS was 
notified of settlement.15  Penalties and in-
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If the government is forced to take legal action  
to recover from the primary payer, the government  

is entitled to double damages.  

terest will also apply to payment made to 
CMS 60 days after settlement.16  The re-
porting requirements do not eliminate this 
obligation.  

The United States may file suit to re-
cover against any primary payers or parties 
that received primary payments, including 
an insurer, employer, attorney, physician, 
and others.17  In the case of liability in-
surance settlements and disputed claims 
under employer group health plans, work-
ers’ compensation insurance or plan, and 
no-fault insurance, the third party payer 
must reimburse Medicare even though it 
has already reimbursed the beneficiary or 
other party.18  This applies if a third party 
payer makes payment to an entity other 
than Medicare when it is, or should be, 
aware that Medicare made a conditional 
primary payment.19  If the government is 
forced to take legal action to recover from 
the primary payer, the government is en-
titled to double damages.20  There is no 
statute of limitations for such suits by the 
government.  The law also provides the 
government is subrogated to any right to 
payment with respect to an item or service 
under a primary plan.21  
Primary payer’s obligation to 
notify Medicare of settlement 
payment

If a primary payer learns that CMS 
made a Medicare primary payment for 
services for which the third party payer 
has made or should have made primary 
payment, it must give notice to the Medi-
care intermediary or carrier that paid the 
claim.22  The notice must describe the 
specific situation and the circumstances, 
including the particular type of insurance 
coverage and, if appropriate, the time pe-
riod during which the insurer is primary 
to Medicare.23  If a plan is self-insured 
and self-administered, the employer must 
give the notice to CMS.  Otherwise, the 
insurer, underwriter, or third party admin-
istrator must give the notice.24  The same 
monetary penalty of $1,000 applies for 
each day a primary payer fails to report 
the settlement payment.25  
The importance of Medicare  
set-asides 

A Medicare Set-Aside (MSA) is a 
fund created in the settlement of a work-
ers’ compensation or liability case to cover 
future medical expenses.  MSA’s may be 
necessary if an injured party is expected 
to receive Medicare benefits in the future 
as a result of an injury that is caused by, 
or the responsibility of, a third party.  Pri-
mary payers and recipients of third party 
payment funds, including legal counsel, 
may face potential reimbursement liabil-
ity if the MSA is insufficient to cover all 

future medical expenses and Medicare is 
forced to step in and make conditional 
payments.  Whether counsel calculates 
the set-aside herself or retains a consul-
tant specializing in such calculations, a 
number of factors should be examined to 
calculate the set-aside, including the date 
and nature of the injury, the extent of the 
injury, the rated age, Medicare entitlement 
history, a comprehensive review of medi-
cal records, and physician recommenda-
tions into the future.26  MSA funds must 
be set up in a variety of ways and may be 
managed by either the claimant or through 
a custodial account.    
Alternatives to repaying the  
full amount to Medicare

If you or your client find yourself the 
recipient of a CMS demand for reim-
bursement, note that Medicare reduces its 
demand to account for the cost of procur-
ing the judgment or settlement.27  If you 
or your client are unable to pay the full 
demand, there are two potential options 
for reducing the amount claimed.  First, 
a compromise of the full amount owed 
is possible.  In an MSP situation, a com-
promise represents the acceptance by the 
Regional Office of less than the full debt 
owed to Medicare.  An individual who ac-
cepts a compromise has no right to appeal 
the remaining debt.

The second option is a partial waiver, 
which is a decision by Medicare to re-
linquish the right to collect a portion of 
a debt from a specific entity.  A partial 
waiver does not arise from negotiation or 
offer and, therefore, is not the same as a 
compromise.   Section 1870(c) of the So-
cial Security Act allows a partial waiver 
to a person who is without fault, or where 
the adjustment or recovery would de-
feat the purpose of the Act (essentially a 
hardship), or be against equity and good 
conscience.28  An individual may appeal 
a determination if Medicare grants only 
partial waiver of a debt.  
Court decisions concerning  
the MSP

United States v. Harris•	 , 2009 
WL 891931 (N.D. W. Va. 2009) – Follow-
ing settlement of a personal injury case, 

CMS filed suit against Plaintiff’s coun-
sel, seeking recovery of the amount of its 
conditional lien plus interest.  The court 
granted summary judgment in favor of the 
government, finding Plaintiff’s counsel 
individually liable for the lien amount of 
Medicare’s conditional lien.

Tomlinson v. Landers•	 , 2009 WL 
1117399 (M.D. Fla. 2009) – Six days af-
ter verbally agreeing to settle the case for 
policy limits, the insurer mailed a check 
to plaintiffs’ counsel, which was made 
payable to plaintiffs, their attorney, and 
Medicare.  Plaintiffs’ counsel returned the 
check because Medicare was identified as 
a payee, agreed to satisfy any Medicare 
liens directly from the settlement funds, 
and agreed to hold the insurer harmless 
for any Medicare claims.  The insurer 
declined to remove Medicaid from the 
check.  The court denied the insurer’s mo-
tion to enforce the settlement, concluding 
that there was no legal requirement for the 
insurer to include Medicare as a payee on 
the settlement check and no meeting of 
the minds regarding settlement terms.

Snook v. Lorey•	 , 2009 WL 
2710081 (E.D. Mich. 2009) –The parties 
participated in a settlement conference 
and agreed that Defendants would pay 
Plaintiff $75,000.  As part of the agree-
ment, Plaintiff agreed to satisfy a Medi-
care lien for medical care and treatment 
related to his injuries.  Plaintiff’s counsel 
later informed the court and defense coun-
sel that the Medicare lien was less than 
$10,000 and settlement would go forward 
as previously agreed.  The following day 
Plaintiff’s counsel stated the settlement 
documents looked acceptable.  Almost 
two weeks later, Plaintiff’s counsel stated 
his client did not want to sign the settle-
ment documents because they did not 
cover his liability if the Medicare lien was 
more than $10,000.  The court granted 
defense counsel’s motion to enforce the 
settlement.

Gray v. Doe•	 , 2010 WL 3199347 
(E.D. Ky. 2010) – Plaintiff filed suit after 
suffering a slip and fall at his home.  He 
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included the United States Department of 
Health and Human Services (HHS) as a 
defendant, and sought to both determine 
the amount of the Medicare lien to be sat-
isfied from any judgment, and to require 
Medicare to continue paying for his medi-
cal care during the pendency of the liti-
gation.  The Court granted HHS’s motion 
to dismiss, holding that the Secretary of 
HHS may not be compelled to intervene 
in a common law tort action.
Determining whether your case 
requires Medicare considerations

If an attorney has a case that potentially 
involves Medicare benefits (such as a 
personal injury or medical malpractice 
case), she must first determine whether 
the plaintiff is a Medicare beneficiary or 
future beneficiary29:  
(1)	 Has the injured party been 
Medicare-eligible30 (look at eligibility to 
enroll, not whether the party has actually 
enrolled) since the time of the injury, and 
will the injured party be Medicare-eligible 
when the injured person is 65 years of age 
or older, or has the injured party been on 
Social Security disability for 24 months or 
longer or does the beneficiary have end-
stage renal disease?
(2)	 Is there a reasonable expectation 
that the injured party will become Medi-
care-eligible within 30 months of settle-
ment or judgment?

If the answer to any of these questions 
is “yes,” then Medicare’s interests must 
be addressed in any settlement.
Responsibilities of plaintiff’s  
attorneys under the MSP

When taking a case that involves a 
Medicare beneficiary, Plaintiff’s attorneys 
must first notify Medicare of a potential 
liability lawsuit, and then contact Medi-
care to negotiate the repayment amount 
for the conditional lien.  Both of these ac-
tions should be taken before settling the 
case in order to ensure compliance with 
the requirements that MSP imposes on 
counsel, but also so the settlement amount 
covers any Medicare lien.  This will pre-
vent delay in getting your client their por-
tion of the check.  Typically, Medicare 
will not provide the plaintiff with a final 
lien amount until 10 days after it is noti-
fied that the case has settled, and the lien 
amount will probably include charges that 
are unrelated to the accident.  If you have 
to dispute any charges, anticipate more 
than 45 days for Medicare to evaluate and 
remove unrelated charges from their lien.  

Insurance companies and defense 
counsel are taking steps to ensure plain-
tiff’s attorneys take responsibility for 

resolving Medicare liens before issuing 
payment of any settlement check.  Insur-
ers may also issue multiparty checks (ben-
eficiary and CMS both as named payees) 
or two separate checks as a means to en-
sure CMS recovery for Medicare-covered 
services.  Medicare beneficiaries who re-
ceive a liability settlement, award, judg-
ment, or other payment have an obligation 
to refund any conditional payments made 
by Medicaid within 60 days of receiving 
such funds from a third party.  Payment 
must be made after judgment, settlement, 
or award regardless of whether there is a 
determination or admission of liability.  
Defense attorneys — how to 
prepare

The previously mentioned reporting 
requirements are not only triggered if the 
plaintiff was a Medicare beneficiary at the 
time of treatment, but also if the plaintiff 
was a Medicare beneficiary at the time 
the settlement payment is made.  Defense 
counsel should, therefore, determine early 
on in a case whether the plaintiff is a Medi-
care beneficiary or soon to be a benefi-
ciary.  If the plaintiff is Medicare-eligible, 
defense counsel should determine what, if 
any, amounts have been paid in the past.  
Insurers may be considered RREs and be 
required to report information about the 
litigation and plaintiff.   Many insurers 
require defense counsel to prepare corre-
spondence to plaintiff’s counsel advising 
them of plaintiff’s obligations under the 
MSP.  Defense counsel may find it benefi-
cial to advise plaintiff’s counsel as early 
as possible in the settlement process that 
Medicare will either need to sign off on 
the settlement agreement or that the settle-
ment check may need to have Medicare as 
an additional payee.  

Defense counsel may inquire about 
a plaintiff’s eligibility status through in-
terrogatories.  The interrogatories should 
ask whether the plaintiff already receives 
Medicare benefits or whether they have or 
plan to apply for Medicare benefits.  Ad-
ditional required information includes the 
patient’s date of birth, social security num-

ber, the health insurance claim number 
(“HICN”), and gender.  Requests for the 
production of documents should include a 
request for a copy of the patient’s health 
insurance card and may include a request 
that the plaintiff complete a Consent for 
Release of Information to the Social Secu-
rity Administration to obtain information 
about the patient’s Medicare claim/cover-
age.  This information will allow RREs to 
complete their reporting obligations and 
also allow defense counsel to verify the 
accuracy of lien amount(s).
Settlement

If medical expenses are claimed and/
or released, the settlement, judgment, or 
other payment must be reported to CMS 
regardless of any allotment made by the 
parties or a determination by the court.  
CMS is not bound by any allocation 
made by the parties, even where a court 
has approved such an allocation.  Before 
the parties appear for mediation, counsel 
should be certain all parties are aware of 
the Medicaid issue, how it will affect the 
plaintiff’s recovery, and that it will need 
to be addressed in the settlement docu-
ments and/or settlement check.

Before finalizing a settlement, a plan 
should be put in place by plaintiff’s coun-
sel which will ensure Medicare’s interests 
are protected, both for past and future 
medical expenses.  This will necessitate 
alerting Medicare of the settlement.31  Re-
member that Medicare pays only a portion 
of the costs of care and there is typically a 
deductible.  Releases should include pre-
cise language to address Medicare liens.  

Links to additional information:
http://msprc.info•	 /
http://www.cms.gov/•	
MedicareSecondPayerandYou/
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Endnotes
1 Medicare is a Federal program that pays for certain 
covered health care provided to enrolled individu-
als age 65 or older, certain disabled individuals, and 
individuals with permanent kidney failure.  See 42 
U.S.C. §§ 1395c, 1395o (1989).
2 Medicare, Medicaid and Schip Extension Act of 
2007, P.L. 110-173, 121 Stat. 2492.
3 42 U.S.C. § 1395y(b)(2)(B)(ii) (2008).
4 42 U.S.C. § 1395y(b)(2).
5 42 U.S.C. § 1395y(b)(2)(A)(ii).
6 42 U.S.C. § 1395y(b)(2)(B)(i).
7 42 U.S.C. § 1395y(b)(2)(B)(ii).
8 42 U.S.C. § 1395y(b)(7), (b)(8).
9 See 42 U.S.C. 1395y(b) (Section 1862(b) of the So-
cial Security Act); 42 C.F.R. pt. 411 (2008).
10 See https://www.cms.gov/MandatoryInsRep/
Downloads/RevQuickRefGuide032910.pdf; 
See also https://www.cms.gov/MandatoryInsRep/
Downloads/RevTimeline032910.pdf
11See http://www.cms.gov/MandatoryInsRep/04_
Whats_New.asp#TopOfPage
12 42 U.S.C. § 1395y(b)(8).

13 42 U.S.C. § 1395y(b)(3)(A).
14 This is not true in workers’ compensation cases.
15 42 U.S.C. § 1395y(b)(2)(B)(ii).  This amount is the 
lesser of the total sum of the settlements, judgments, 
or awards related to the underlying workers’ com-
pensation, no-fault or liability claim; or the amount 
that was paid out by Medicare, less any applicable 
share of procurement costs.  CMS should be the first 
point of contact regarding recovery claims.
16 See id.
17 42 C.F.R. § 411.24(e), (g).
18 42 C.F.R. § 411.24(i)(1).
19 42 C.F.R. § 411.24(i)(2).
20 42 U.S.C. § 1395y(b)(2)(B)(iii); See also 42 C.F.R. 
§ 411.24(c)(2).
21 42 U.S.C. § 1395y(b)(2)(B)(iv).
22 42 C.F.R. § 411.25.
23 Id.
24 Id.
25 42 U.S.C. § 1395y(b)(8).
26 A number of private companies may be retained to 

establish the MSA. MSAs are necessary when there 
is foreseeable, ongoing medical treatment related 
to the claim being settled, and occur most often in 
workers’ compensation cases.
27 42 C.F.R. § 411.37(a).
28 42 C.F.R. § 404.506.  A waiver request should not 
be made until after receipt of the settlement check as 
CMS cannot consider such a request until an over-
payment exists.  
29 In wrongful death cases, a determination should 
be made as to whether the decedent was a Medicare 
beneficiary.
30 Potential Medicare beneficiaries include individu-
als who (a) are age 65 and older, or (b) are under 
65 and have certain qualifying disabilities, or (c) 
have end-stage renal disease at any age. 42 U.S.C. 
§ 1395c.
31 The insurer is required (as a RRE) to contact Medi-
care to notify them of the potential of plaintiff’s re-
covery.  Defense counsel is not permitted to notify 
Medicare of settlement unless they are named as 
an account designee or agent by the RRE’s account 
manager.
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Health Reform is Not Just Insurance Reform:  
Significant Changes in Fraud and Abuse Enforcement

Patrick J. Miller 
Givens Pursley LLP   

The changes in fraud and abuse law directly 
impact medical providers. The advice medical providers 

receive from their lawyers is critical.    

Summary
Whether “health reform” survives 

judicial scrutiny or changes in political 
winds, successful health reform requires 
cost savings.  The Affordable Care Act 
(“ACA”)1 passed by Congress and signed 
into law by President Obama on March 
23, 2010, seeks to control future cost sav-
ings by improving the quality of care, 
reforming the health delivery system, ap-
propriately pricing and modernizing the 
financing system for health care and fight-
ing waste, fraud and abuse.  Of these four 
strategies, fighting waste, fraud and abuse 
enjoys the most political support and is 
the least likely to change with any shift in 
political winds.  

The changes in fraud and abuse law 
directly impact medical providers. The 
advice medical providers receive from 
their lawyers is critical.  This article sum-
marizes the most significant of the chang-
es in the fraud and abuse environment.   
The cost environment

It is estimated that in 2010, Ameri-
cans will spend 
over $2.6 trillion 
on health care.2  
This amounts to 
a p p r o x i m a t e l y 
17.8% of GDP.3  
Without cost re-
form, it is antici-
pated that by the 
year 2035, Ameri-
cans would spend 
31% of GDP 
on health care.4  
Without cost reform, Medicare spending 
is projected to grow at an average annual 
rate of 6.8%, reaching an annual cost of 
roughly $978 billion by the year 2019.5  
One of the strategies to slow the increase 
in costs of health care is to focus more at-
tention on fighting health care fraud.  

The National Health Care Anti-Fraud 
Association estimates that $60 billion of 
total health care spending (public and pri-
vate) each year is accounted for by fraud.  
The anti-fraud provisions in the ACA are 
primarily directed to the Medicare and 
Medicaid programs and are projected to 
save nearly $5 billion over the next 10 
years.6  It is hoped that changes in Medi-
care law will also spill over into the man-
ner in which private health insurance pays 

for health care and will thereby reduce 
waste, fraud and abuse on the private side 
as well.  

ACA’s principal changes affecting 
fraud and abuse enforcement
Changes to the civil False Claims Act  

The federal False Claims Act (“FCA”)7 
provides, among other matters, that any 
person who knowingly presents a false or 
fraudulent claim to an officer or an em-
ployee of the U.S. Government is liable 
for a civil penalty of not less than $5,000 
and not more than $10,000 plus three 
times the amount of damages which the 
U.S. Government sustains because of the 
false claim.  Under the “Qui Tam” pro-
visions of the FCA,8  private individuals 
may bring a civil action for a violation of 
the FCA on behalf of the U.S. Govern-
ment.  If the U.S. Government chooses to 
proceed with the action, the person who 
originally brought the Qui Tam action 
shall receive not less than 15%, but not 
more than 25% of the proceeds of the ac-
tion.  If the U.S. Government chooses not 
to proceed, the individual may proceed 
and if successful, shall receive not less 
than 25% and not more than 30% of the 
proceeds of the action.9  

Prior to enactment of the ACA, a prin-
cipal impediment to a Qui Tam action was 
the requirement that the alleged fraudulent 
activity not previously have been public-
ly disclosed or if publicly disclosed, the 
Qui Tam “relator” was the original source 
of the information.  Under the ACA, the 
definition of “public disclosure” has been 
narrowed.  

The ACA provides that the public dis-
closure bar does not apply to information 
that is publicly available from state and 
local administrative reports, audits and 
investigations.  Under the ACA, only in-
formation disclosed in federal actions or 
the news media will be subject to the pub-

lic disclosure bar.10  Moreover, the ACA 
eliminates what was an absolute bar to a 
Qui Tam action, providing that the court 
shall dismiss a Qui Tam action if publicly 
disclosed “unless opposed by the govern-
ment.”  As a result, even if the information 
was technically publicly disclosed, the ac-
tion would not be dismissed without the 
U.S. Government’s consent.11

In addition, the ACA expands the defi-
nition of an “original source.”  As noted 
above, the “public disclosure” bar does 
not apply if the Qui Tam relator was the 
original source of the information. To be 
an original source, the original previously 
had to have direct and independent knowl-
edge of the fraudulent claim.  The ACA 
eliminated this requirement and now, an 
original source need only provide infor-
mation to the Government prior to a pub-
lic disclosure and the information must 
be independent and materially add to any 
publicly disclosed allegations.12  

Section 6402 of the ACA requires that 
a provider report and return any Medicare 
or Medicaid overpayment within 60 days 
of the date such overpayment is identi-
fied.  The retention of an overpayment be-
comes a violation of the FCA and, thereby 
subjects the provider to potential FCA li-
ability for retaining an overpayment and 
subject to potential claims raised by a Qui 
Tam relator.13

Changes to the “Stark” self referral 
law14

Under the anti-self referral law, com-
monly known as “Stark,” a provider of 
health services may not bill Medicare 
for certain “designated health services” 
(“DHS”) if such services were referred by 
a physician with a financial relationship 
with the DHS provider unless an excep-
tion exists.  An exception used by almost 
all medical practices is the “in-office an-
cillary service exception.”  This excep-
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The physician’s office, must now (effective January 1, 
2010) notify the patient that the patient may obtain  

such services from other suppliers and provide  
the patient with a list of other suppliers where the 

patient resides that can provide such services.

tion allows a physician to refer for x-ray 
services within the physician’s office and 
still bill Medicare for such services.  This 
exception has also allowed physicians to 
own in-office MRI, CT and PET scan-
ners.15   

To continue to qualify for the in-office 
ancillary service exception, however, a 
provider who refers for an MRI, CT or 
PET scan performed within the physi-
cian’s office, must now (effective January 
1, 2010) notify the patient that the patient 
may obtain such services from other sup-
pliers and provide the patient with a list of 
other suppliers where the patient resides 
that can provide such services.16 

The ACA’s changes to the Stark Law 
also impacts the future ability of physi-
cians to own hospitals.  Under the Stark 
Law, a physician cannot own an interest 
in a hospital unless the physician’s own-
ership interest qualifies under the “whole 
hospital” or the “rural provider” owner-
ship exceptions.  The ACA, however, lim-
its the whole hospital and rural provider 
exceptions (as applied to hospitals) to ex-
isting, physician-owned hospitals.17  As a 
result, no new physician-owned hospital 
will be able to bill Medicare.  The ACA 
further provides that existing hospitals 
cannot increase percentage of total value 
of physician ownership after March 23, 
2010, and places limitations on the ability 
to expand the number of beds or operating 
rooms after March 23, 2010.18   Changes 
to the whole hospital exception and rule 
exception do not, however, affect a phy-
sician’s ownership in an ambulatory sur-
gery center (“ASC”) because ASCs are 
not covered by the Stark Law.  

The ACA further amends the Stark 
Law to provide that the U.S. Department 
of Health and Human Services (“HHS”) 
must, by September 23, 2010, establish a 
process for voluntarily disclosing poten-
tial Stark Law violations.19  The change 
enables HHS to compromise the amount 
due as a result of a Stark Law violation 
considering factors such as the nature and 
extent of the improper legal practice and 
the timeliness of such self disclosure.  Un-
der current law, the Government is given 
no direction to compromise on a poten-
tial claim and, therefore, providers may 
be more reluctant to disclose a potential 
violation for fear of not being able to com-
promise a contested claim.
Changes to the anti-kickback statute

The anti-kickback statute provides that 
it is illegal for any individual or entity to 
knowingly and willfully offer, pay, solicit 
or receive any form of remuneration in or-
der to induce the referral of a patient for 

items or services covered by Medicare, 
Medicaid or other federally funded pro-
gram.20  A violation of the anti-kickback 
statute is a felony.21 The Ninth Circuit 
Court of Appeals held in Hanlester v. Sha-
lala, 51 F.3d 1390 (9th Cir. 1995), that the 
“knowingly and willfully” requirement in 
the anti-kickback statute required proof 
that the defendants (1) knew that the AKS 
prohibits offering or paying remunera-
tion to induce referrals and (2) engaged 
in prohibited conduct with the specific 
intent to disobey the law.  As a practical 
matter, the Ninth Circuit’s holding in the 
Hanlester case made prosecution of anti-
kickback statute cases in the Ninth Circuit 
nearly impossible.  The ACA legislatively 
overruled Hanlester and provides that 
a person may violate the anti-kickback 
statute even if such person did not know 
the anti-kickback statute existed and did 
not specifically intend to violate the anti-
kickback statute.  Specifically, the ACA 
provides that in order to establish an AKS 
offense, “a person need not have actual 
knowledge of [the anti-kickback statute] 
or specific intent to commit a violation of 
this section.”22  This reduced scienter re-
quirement will likely result in more anti-
kickback statute cases in the district in the 
Ninth Circuit.       

The ACA also amends existing law to 
provide that a violation of the anti-kick-
back statute constitutes a false and fraudu-
lent claim for purposes of the FCA.  As 
a violation of the FCA, an anti-kickback 
statute violation in turn becomes subject 
to the Qui Tam provisions of the FCA.  
As a result, it will be possible for private 
individuals to bring anti-kickback statute 
claims in the United States District Court.  
In light of the reduced scienter require-
ment for anti-kickback statute claims, it 
is certainly foreseeable that we will see 
more anti-kickback statute cases in the 
United States District Court for the Dis-
trict of Idaho. 

Transparency, enforcement and disclo-
sure

A.	 Stricter Enrollment Standards.  
In addition to the substantive changes in 
fraud and abuse law (the more significant 
of which are discussed above), the ACA 
endeavors to reduce waste, fraud and 
abuse by requiring greater transparency 
and disclosure and devoting additional 
dollars to enforcement.  For example, en-
rollment in Medicare will be subject to a 
more thorough screening process, includ-
ing licensure checks and perhaps back-
ground checks, fingerprints, unannounced 
site visits prior to enrollment and database 
inquiries.23  The purpose of the highly 
scrutinized enrollment process is the re-
sult of discoveries that in some states, pro-
viders seeking to enroll and bill Medicare 
were nothing but empty storefronts.

B.	 Disclosure by Drug and Device 
Manufacturers.  The ACA will require 
drug and device manufacturers to report 
payments or transfers of value to physi-
cians, including reporting provision of 
free samples distributed to physicians’ of-
fices.24  In order to address abuses in DME 
and home health industries, physicians 
who order DME or certified home health 
services must be enrolled in Medicare in 
order for the DME or home health sup-
plier to receive payment and physicians 
or mid-levels must have a face-to-face 
encounter with a patient prior to ordering 
DME or certifying home health services.25  
These provisions are designed to address 
abuses such as the certification of medi-
cal need for a motorized wheelchair by a 
physician who is not enrolled in Medicare 
and has never seen the patient.  

C.	 Additional Resources.  In an ef-
fort to enhance the Government’s ability 
to detect and prosecute health care waste, 
fraud and abuse claims, the ACA provides 
for an additional $100 million of funding 
for fiscal year 2011 and an additional $250 
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million per year through 2016.26  This 
represents the largest budgetary increase 
for pursuing waste, fraud and abuse since 
1997 and reflects a belief by many that 
every dollar spent on health care waste, 
fraud and abuse enforcement returns far 
more dollars to the Medicare trust fund.
Conclusion

Whether “health reform” as currently 
described in the ACA survives the many 
challenges raised to it, perceived or actual 
waste, fraud or abuse will undoubtedly 
continue to receive political attention.  
It is unlikely, therefore, that the ACA’s 
changes to current law designed to ad-
dress waste, fraud and abuse will change.  
In short, it is safe to assume that increased 
health care waste, fraud and abuse en-
forcement is here to stay.  
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The act provides immunity to the health care  
provider and their employer for the refusal to  

provide care pursuant to the act.      

The Second Session of the Sixtieth 
Legislature of the State of Idaho was nota-
ble for the legislature’s struggle to address 
dwindling state budgets.  There were also 
a number of bills proposed that would af-
fect health care providers in the state of 
which health care attorneys should be 
aware.  This article will provide a brief 
overview of  health care related legislation 
that passed, as well as  legislation that was 
considered but did not become law during 
the 2010 legislative session.
Legislation enacted during  
the 2010 legislative session

This past legislative session was 
again, of neces-
sity, focused pri-
marily on budget-
ary issues.  These 
budgetary issues 
affected health 
care providers in 
a number of vary-
ing ways.  Sig-
nificantly, medi-
cal education was 
spared the cuts 
experienced by 
many other Idaho 
programs.  Idaho’s funding for seats in  
medical school multi-state cooperative 
programs was not decreased.  Funding for 
Idaho’s medical residency programs also 
was not reduced.  Medicaid, on the other 
hand, has seen some significant changes.  
The legislature authorized the state Med-
icaid program to take various measures1 to 
stay under budget.  One of the most pro-
found impacts of this legislation was real-
ized when Medicaid withheld payments 
from providers for nearly a month at the 
end of the fiscal year in June 2010, so that 
Medicaid could meet budget.  In addition 
to the significant impact such withholds 
had on providers, it also means that in this 
fiscal year, Medicaid paid nearly a month 
of claims that ordinarily should have been 
paid last year.  Absent substantial addi-
tional funding this session, this will likely 
result in a similar holdback next June.2  

The actions of the Idaho legislature 
affecting health care providers were not 
limited to budgetary issues.  Also in the 
spotlight was Idaho’s decision to autho-
rize the Attorney General to challenge the 
Obama Administration’s landmark health 

insurance reform.3  Idaho has joined a 
number of other states in a suit pending 
in federal court in the Northern District of 
Florida, which seeks to prevent the imple-
mentation of key components of the leg-
islation.4

The Idaho legislature also considered 
and passed a number of additional mea-
sures that affect health care providers, 
and of which healthcare attorneys should 
be aware.  One of the laws passed is de-
signed to encourage physicians to provide 
“curbside” consultations without fear of 
liability.  As a predominately rural state, 
Idaho lacks significant numbers of physi-
cians in a number of medical sub-special-
ties.  Thus many primary care physicians 
must treat patients without the benefit of 
formally involving specialists in the care 
of their patients.  To address their patients’ 
more complex needs, primary care physi-
cians often attempt to consult informally 
with specialists; however, many special-
ists are  reluctant to provide informal 
consultations for fear of being named 
as defendants in lawsuits.5  This situa-
tion prompted the legislature to pass S.B. 
1399,6 which expressly excludes from the 
definition of a physician-patient relation-
ship, for purposes of malpractice liability, 
a physician who provides a consultation 
for another physician, but does so without 
seeing or examining the patient and with-
out expectation of payment for the con-
sultation.  The legislation also provides 
that such a physician may not be put on 
a special verdict to support a comparative 
fault defense absent an independent basis 
for liability.7

The legislature also passed other “im-
munity” legislation affecting health care 
providers. S.B. 1353,8 the “Freedom of 
Conscience for Health Care Profession-
als” act provides broad immunity for 
physicians and other healthcare providers 
to refuse to provide certain types of non-
emergent care that violate the providers’ 

conscience or religious beliefs.  The law’s 
coverage does not include contraception, 
but does include “abortifacients,” which, 
as defined, include drugs like the “morn-
ing after” pill but not other medications 
that may have such a potential side effect 
but are not prescribed for that purpose.  
The statute also covers end-of-life care.  
Specifically, the statute states that no 
heath care provider shall be compelled to 
provide “health care services” (defined as 
abortion, abortifacients, embryonic stem 
cell research or treatment or cloning and 
end-of-life treatment and care) that violate 
his or her conscience.  What constitutes 
“providing” of such services is broadly 
defined.  In order to invoke the protection, 
a health care provider must give advanced 
written notice to their employer of the ser-
vices to which they have a conscientious 
objection.  No reason for the objection 
must be provided.  An employer may not 
discriminate against a health care profes-
sional based upon such advanced written 
notice so long as it is provided in a manner 
permitted by the act, unless the employer 
can show that accommodating the objec-
tion presents the employer with an undue 
hardship.  The act provides immunity to 
the health care provider and their employ-
er (civil and administrative – including 
through professional licensing agencies) 
for the refusal to provide care pursuant to 
the act.  While the basic coverage of the 
act is broad, there is a significant limit as 
a provider must provide emergency ser-
vices if no other health care provider is 
immediately available.  Further, the law 
does not permit a health care provider or 
her employer to refuse to provide services 
because of a patient’s federally protected 
civil rights, including race, color, religion, 
sex, age, disability or national origin.  

S.B. 1353 is not without controversy.  
The governor allowed the bill to become 
law without his signature, noting a con-
cern with how this might affect patient 
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This amendment now gives the Idaho Board of Medicine 
subpoena power in the investigative phase of a 

disciplinary matter.    

care.9  In addition, it would be fair to 
expect employer-employee liability dis-
putes as well as patient–provider lawsuits 
to emerge as a result of this legislation.  
Furthermore, there may also be a potential 
for health care providers to run afoul of 
various federal laws and mandates when 
acting in accordance with this state-based 
legislation. 

The legislature enacted additional 
legislation providing immunity for health 
care providers when it enacted S.B. 1390.10  
S.B. 1390 creates qualified immunity for 
persons and businesses that have automat-
ed external defibulators (AEDs), as well 
as the physicians who write the prescrip-
tion for AEDs, amending Idaho Code Sec-
tion 5-337.  The legislation provides that 
absent gross negligence, recklessness or 
willful and wanton misconduct, such enti-
ties, the owners and their employees and 
the prescribing physicians (who prescribe 
AEDs in good faith) shall be immune 
from civil liability for the use of AEDs 
in emergency situations.  The law also 
provides specific requirements regarding 
the registration of AEDs with emergency 
responders.  S.B. 1390 also describes re-
quirements for the maintenance and cali-
bration of AEDs.  The law also requires 
mandatory training of persons who may 
be expected to use such devices. 

Another significant change that will 
affect attorneys that represent health care 
providers is an amendment to Idaho Code 
Section 54-1806(4).11  This amendment 
now gives the Idaho Board of Medicine 
subpoena power in the investigative phase 
of a disciplinary matter.  The Board’s 
power to subpoena and compel testimony 
had been reduced years ago such that the 
Board had subpoena power only after the 
full board voted to initiate a formal pros-
ecution – not during the investigation that 
precedes such a decision.  Now the Board 
is again armed with subpoena power to 
obtain records and to compel testimony 
during the investigative phase.  The actual 
effect of this legislation is somewhat more 
nuanced than described above.  Notwith-
standing the prior lack of subpoena power 
during an investigation, the Board did 
have the ability to obtain records from the 
target physician, as the failure to provide 
documents maintained in the practice of 
medicine (or affiliated practice governed 
by the board), when demanded by the 
Board, was a ground for discipline itself.  
The biggest change will be that the Board 
can now depose the target physician (or 
affiliated practitioner) and third parties in 
the investigative phase, and may compel 
the production of records from third par-
ties, including insurers, medical practice 

groups, and hospitals during the investi-
gation.  Third parties receiving such sub-
poenas should consult counsel to carefully 
review, among other things, Idaho’s peer 
review statute (Section 39-1392 et seq.) as 
well as HIPAA to determine if a subpoena 
improperly seeks privileged or protected 
information.  

The Idaho legislature also settled a  
longstanding dispute within the medical 
community regarding the propriety of phy-
sician assistants (PAs) owning their own 
medical practices.  Some within the medi-
cal community have felt that the Board of 
Medicine’s policy against the corporate 
practice of medicine precluded such own-
ership, while others believe that Idaho’s 
professional corporations act permits such 
ownership.  S.B. 1314 expressly permits 
PAs to own their own medical practice, 
whether solely, or in partnership with phy-
sicians and/or other PAs.  However, such 
PAs still must have a supervising physi-
cian who is liable for the oversight of the 
PA and must be available to consult with 
the PA.  The legislation also clarified that 
a PA’s scope of practice must be within 
the scope of their supervising physician’s 
actual practice.  In other words, a PA can-
not perform services that their supervising 
physician does not perform or is not quali-
fied to perform.12 

In addition to these legislative fixes, 
the legislature has also proposed a con-
stitutional amendment that would allow 
government-owned hospitals (and other 
governmental entities) to use debt to fund 
improvement to facilities without first ob-
taining public support via a bond or levy 
vote.  The measure will be on the ballot 
this fall.	
Legislation proposed, but not  
enacted, during the 2010  
legislative session

For health care attorneys, the 2010 leg-
islative session may be most notable for 
the legislation that did not pass and will 
likely be seen again next year in the same 
or a modified form.  One bill that will un-
doubtedly be seen again is a version of 
S.B. 1373,13 which passed the Senate, 

but was held in committee in the House.  
This legislation would have reversed the 
Idaho Supreme Court’s 2009 decision in 
Harrison v. Hartford et al., 214 P.3d 631 
(2009), in which the Court, in a divided 
opinion, held that the immunity from li-
ability found in Idaho Code Section 39-
1392c for a health care organization’s 
“use” of any peer review information 
does not include immunity for the deci-
sion made by the organization “using” the 
information in credentialing a physician.  
Thus the Court held a hospital does not 
have immunity for claims by patients for 
negligent credentialing, or absolute im-
munity for claims by physician that they 
were wrongfully denied privileges.  A re-
vised version of this bill will likely resur-
face next session.

In addition, the legislature rejected 
attempts to change Idaho’s “any willing 
provider” law.  Specifically, in rejecting 
H.B. 528,14 the legislature refused to re-
quire hospital provider networks to ac-
cept any willing provider.  Networks are 
currently excluded from the reach of the 
any willing provider law as long as they 
are not insurers or managed-care entities.  
Likewise, the legislature rejected H.B. 
530,15 an attempt by insurers and managed 
care providers in Idaho to revoke the any 
willing provider statute altogether. 

Finally, the legislature failed to pass 
a bill providing immunity for physicians 
who report to the Idaho Department of 
Motor Vehicles (DMV) that a patient 
has an impairment that makes it unsafe 
for them to drive.  While currently un-
der Idaho’s privacy laws and HIPAA, a 
reasonable argument can be made that a 
physician can make such a report without 
violating the law, the immunity provision 
would have provided clarity to the issue 
and removed a physician’s fear that they 
may face a lawsuit for making such a re-
port in good faith.  This bill was slowed 
by the amendment process and could not 
be passed before adjournment.  It is likely 
that a version of this bill will be presented 
again this next session.  
Conclusion

While most of the “action” in health 
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care law has been at the federal level this 
past year, the Idaho legislature consid-
ered and passed several important mea-
sures.  In addition, it rejected other mea-
sures that will likely be taken up again 
in the next session.  While most health 
care lawyers realize that they have to be 
vigilant to keep track of frequent changes 
to the hundreds of thousands of pages of 
statutes and regulations, Medicare rules, 
carrier manuals, payor contract require-
ments, and case law; it is also important 
to remember to keep track of changes tak-
ing place at the state level.  While Idaho’s 
regulation of health care professionals 
is minimal in comparison to many other 
states, it is not insignificant.  The constant 
change in health care laws and regulations 
both at the federal and state level make 
the practice interesting, but also danger-
ous for those who may try to dabble in 
proving advice to those who work in the 
most regulated industry in the country – 
the delivery of and payment for health 
care services. 
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The new health care reform law dramatically increased 
exposure for violations by expanding the statutory 

prohibitions, increasing penalties, and broadening the 
government’s power to prosecute violations.

To protect the integrity of the practice 
of medicine as well as the government 
health care budget, federal and state stat-
utes limit arrangements between medical 
referral sources.  Those laws and regula-
tions potentially affect any transactions 
between health care providers, including 
service contracts, compensation struc-
tures, ownership interests, investments, 
leases for space or equipment, joint ven-
tures, acquisitions, gifts, donations, dis-
counts, and virtually any other exchange 
of remuneration.  Violations may result in 
significant administrative, civil and crimi-
nal fines.  The new health care reform law 
dramatically increased exposure for viola-
tions by expanding the statutory prohibi-
tions, increasing penalties, and broaden-
ing the government’s power to prosecute 
violations.  Lawyers and other profes-
sionals must beware the laws and regula-
tions as they advise health care clients and 
structure transactions.
Anti-Kickback Statute (AKS)

The federal AKS prohibits anyone 
from knowingly 
and willfully so-
liciting, offering, 
receiving, or pay-
ing any form of 
remuneration to 
induce referrals 
for any items or 
services for which 
payment may be 
made by any fed-
eral health care 
program.1  The 
AKS is a criminal 
statute:  its violation is a felony and may 
result in a $25,000 fine and/or imprison-
ment for up to five years.2  In addition, 
the new Patient Protection and Affordable 
Care Act makes a violation of the AKS 
also a violation of the federal False Claims 
Act,3 which exposes the defendants to ad-
ditional civil penalties and private qui tam 
actions.4  The AKS is very broad—it ap-
plies to any form of remuneration, includ-
ing kickbacks, free or discounted items or 
services, business opportunities, perks, or 
anything else of value offered in exchange 
for referrals.  The statute applies if “one 
purpose” of the transaction is to gener-
ate improper referrals.5  It applies to any 

persons who are in a position to make or 
influence referrals, including health care 
providers, management, program benefi-
ciaries, vendors, and even attorneys.  In 
U.S. v. Anderson,6 for example, physi-
cians, hospital administrators, and outside 
attorneys were indicted for entering con-
tracts with physicians to provide medical 
director services as a way to generate re-
ferrals from the physicians and business 
for the hospital.    

Despite its breadth, the AKS does 
have limitations.  First, it applies only to 
referrals for items or services payable by 
government health care programs such as 
Medicare or Medicaid.7  If the parties to 
the arrangement do not participate in gov-
ernment programs or are not in a position 
to make referrals relating to government 
programs, then the statute should not 
apply.  Second, because of its potential 
breadth, the federal government has is-
sued statutory exceptions and regulatory 
safe harbors which offer protection if the 
transaction fits all the specified require-
ments.8  For example, exceptions and safe 
harbors apply to employment or personal 
services contracts, space or equipment 
leases, investment interests, etc., so long 
as those transactions meet regulatory re-
quirements.9  Third, interested persons 
who are concerned about a transaction 
may obtain an Advisory Opinion from 
the Office of Inspector General (“OIG”) 
concerning the proposed transaction.  Past 
Advisory Opinions are published on the 
OIG’s website, www.hhh.oig.hhs.gov/
fraud.  Although the Advisory Opinions 
are binding only on the parties to the spe-
cific opinion, they do provide guidance 
for others seeking to structure a similar 
transaction.
Ethics in patient referrals act: 
(Stark)

The federal Stark law prohibits physi-
cians from referring patients for certain 

designated health services to entities with 
which the physician (or a member of the 
physician’s family) has a financial rela-
tionship unless the transaction fits within 
a regulatory safe harbor.10  Stark also pro-
hibits the entity that receives the improper 
referral from billing for the items or ser-
vices rendered per the improper referral.11  
Unlike the AKS, Stark is a civil statute:  
violations may result in civil fines rang-
ing up to $15,000 per violation and up to 
$100,000 per scheme in addition to pay-
ments received for services rendered per 
improper referrals.12  

Also unlike the AKS, Stark is a strict 
liability statute; it does not require in-
tent.13  Additionally, Stark applies only to 
referrals by physicians, i.e., M.D.s, D.O.s, 
podiatrists, dentists, chiropractors, and 
optometrists,14 or with members of such 
physicians’ families; it does not apply to 
transactions with other health care provid-
ers.  Finally, unlike the AKS, Stark applies 
only to referrals for certain designated 
health services, (DHS), payable by Medi-
care and Medicaid;15 it does not apply to 
referrals for other items or services.  

However, like the AKS, Stark is very 
broad—it applies to any type of financial 
relationship between physicians (or their 
family members) and a potential provider 
of DHS, including any ownership, invest-
ment, or compensation relationship.16  
Thus, the statute applies to everything 
from ownership or investment interests to 
compensation among group members to 
contracts, leases, waivers, discounts, pro-
fessional courtesies, medical staff benefits, 
or any other transaction in which anything 
of value is shared between the parties.  If 
Stark applies to a financial relationship, 
then the parties must either structure the 
arrangement to fit squarely within one of 
the regulatory safe harbors17 or not refer 
patients to each other for the designated 
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The Idaho Board of Medicine has used the  
Medical Practices Act to challenge arrangements in  

which physicians share ownership or control of  
a practice with non-physicians.

     

health services covered by the statute and 
regulations.
Civil Monetary Penalties Law: 
(CMP)

The CMP prohibits certain transac-
tions that have the effect of increasing uti-
lization or costs to federally funded health 
care programs or improperly minimizing 
services to beneficiaries.18  For example, 
the CMP prohibits offering or providing 
inducements to a Medicare or Medicaid 
beneficiary that are likely to influence the 
beneficiary to order or receive items or ser-
vices payable by federal health care pro-
grams.19  This law may affect health care 
provider marketing programs as well as 
contracts or payment terms with program 
beneficiaries.20  Similarly, the CMP law 
prohibits hospitals from making payments 
to physicians to induce the physician to 
reduce or limit services covered by Medi-
care.21  Thus, the CMP law usually pro-
hibits so-called “gainsharing” programs 
in which hospitals split cost-savings with 
physicians.22  Finally, the CMP law pro-
hibits submitting claims for federal health 
care programs based on items or services 
provided by persons excluded from health 
care programs.23  As a practical matter, 
the statute prohibits health care providers 
from employing or contracting with per-
sons or entities who have been excluded 
from participating in federal health care 
programs.24  Violations of the CMP statute 
may result in significant penalties ranging 
from $2,000 to $50,000 per violation.25

Medicare reimbursement rules 
The Center for Medicare and Med-

icaid Service, (CMS), has volumes of 
esoteric rules that apply to reimbursement 
for services provided under government 
health care programs that are buried in 
federal regulations and program manuals.  
For example, the rules govern such items 
as when a health care provider may bill 
for services provided by another entity, 
supervision required for such services, 
and the location that such services may 
be performed.  In addition, the amount 
of government reimbursement may differ 
depending on how the transaction is struc-
tured, e.g., whether it is provided through 
an arrangement with a hospital or by a 
separate clinic or physician practice.  The 
rules concerning reimbursement and reas-
signment should be considered in struc-
turing health care transactions if the en-
tities intend to bill government programs 
for services.
Idaho Anti-Kickback Statute  

Idaho has its own, little-known ver-
sion of the federal AKS.  Idaho prohibits 

health care providers from paying others 
to make referrals to the provider or from 
providing services to someone who was 
referred in exchange for a payment for the 
referral.26  In addition, the statute also pro-
hibits health care providers from engaging 
in a regular practice of waiving, rebating, 
giving, paying, or offering to waive, re-
bate, give or pay all or a part of a person’s 
health insurance deductible.27  Persons 
who violate the statute may be subject to 
a $5,000 fine.28  The Idaho statue is po-
tentially broader than the federal AKS or 
Stark in that it is not limited to items or 
services covered by government health 
care programs.  Nevertheless, the statute 
does contain some potentially significant 
limitations.  First, the statute was passed 
by insurance companies that were at-
tempting to limit inducements for services 
covered by health insurance.  To that end, 
the statute applies to services provided to 
“claimants,”29 which presumably means 
those patients who submit claims to health 
insurance; it is not clear to what extent the 
statute would apply to others.  Second, 
by its express terms, it only applies to the 
“treatment of physical or mental illness or 
injury arising in whole or substantial part 
from trauma.”30  Arguably, it would not 
apply to treatment for other conditions.
Idaho Medical Practices Act

Idaho’s Medical Practices Act and 
similar licensing statutes prohibit “fee-
splitting”, i.e., the dividing of fees or 
gifts received for professional services 
in exchange for referrals, or giving or 
receiving rebates for services provid-
ed.31  It also prohibits offering rebates for 
such services.  The violation of the stat-
ute could result in professional discipline 
and loss of licensure.32  Although there do 
not appear to be any reported Idaho cases 
directly interpreting or applying the stat-
ute, the statute may apply in any situation 
between physicians and potential referral 
sources where some benefit is conferred 
in exchange for referrals.33  To that end, 
it is potentially broader than the federal 
AKS.  The Idaho Board of Medicine has 

used the Medical Practices Act to chal-
lenge arrangements in which physicians 
share ownership or control of a practice 
with non-physicians.
Corporate Practice of Medicine 
Doctrine (CPOM)

Under the corporate practice of medi-
cine doctrine, only certain licensed health 
care professionals (e.g., physicians) may 
practice medicine; corporations may not 
employ physicians to practice medicine 
due to the risk that such an arrangement 
would improperly influencing medical 
judgment.  It is not clear to what extent the 
CPOM doctrine applies in Idaho.  In Wor-
lton v. Davis, the Idaho Supreme Court 
declared (arguably in dicta): 

It is well established that no 
unlicensed person or entity may 
engage in the practice of the medi-
cal profession through licensed em-
ployees; nor may a licensed physi-
cian practice as an employee of an 
unlicensed person or entity.  Such 
practices are contrary to public poli-
cy.34

Worlton appears to be an anomaly in 
Idaho law:  there do not appear to have 
been any Idaho CPOM cases preceding 
it, and Worlton has been largely ignored 
since it issued.  Idaho statutes expressly 
or impliedly authorize hospitals, managed 
care organizations, (MCOs), and certain 
other licensed health care entities to make 
health care available through employed 
physicians, and the corporate code allows 
physicians and other health care providers 
to practice through professional service 
corporations and associations.35  Accord-
ingly, hospitals and other health care en-
tities commonly employ physicians and 
other health care professionals.  Never-
theless, the Idaho Board of Medicine has 
periodically cited the Medical Practices 
Act36 and Worlton to warn that certain phy-
sician employment arrangements (outside 
the scope of hospitals, MCOs, and other 
licensed health care entities) may violate 
the Medical Practices Act if they unduly 



36  The Advocate • October 2010

interfere with the physician’s independent 
medical judgment.37  Health care provid-
ers should at least consider the possibility 
of CPOM issues when structuring em-
ployment relationships with physicians.
Conclusion

The foregoing is only a brief sum-
mary of some of the more significant laws 
and regulations that may affect common 
health care transactions.  As in all cases, 
the devil is in the details (as well as the 
Code of Federal Regulations and CMS 
Medicare Manuals).  Attorneys and other 
professionals who advise health care pro-
viders should review the relevant laws and 
regulations whenever structuring a health 
care transaction, especially if that transac-
tion involves potential referral sources or 
implicates federal health care programs.
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In practical terms, this case means that plaintiffs  
may seek to build malpractice cases against hospitals, 

ambulatory surgery centers and physician practices based 
on mistakes allegedly made by independent contractors. 

Two recent decisions of the Idaho Su-
preme Court open new doors of potential 
liability for Idaho’s health care providers.  

In Jones v. Healthsouth Treasure Val-
ley Hospital, the Supreme Court allowed 
a patient’s estate to seek recovery from 
a hospital for the negligent acts of an in-
dependent contractor who worked in the 
hospital’s operating room.1  In extending 
the doctrine of “apparent authority” into 
the health care setting, the court provides 
an additional avenue of recovery against 
Idaho’s health care providers.  

Similarly, in the case of Harrison 
v. Binnion, the 
Supreme Court 
recognized for 
the first time a 
cause of action 
against a hospital 
for the negligent 
credentialing of 
a member of the 
hospital’s medical 
staff.2  The court 
declined to ap-
ply the immunity 
of Idaho’s peer 
review statute, Idaho Code §  39-1392c, 
to the credentialing decisions made by 
Idaho’s hospitals.  Instead, the court lim-
ited that immunity to the “furnishing” and 
“use” of the information and opinions that 
underlie the credentialing decision.  
Apparent authority —  
Jones v. Healthsouth Treasure  
Valley Hospital

In Jones v. Healthsouth Treasure Val-
ley Hospital, the Supreme Court allowed 
a patient to seek recovery from the hos-
pital for the negligent actions of an in-
dependent contractor who worked in the 
hospital’s surgery suite.  According to the 
court, the doctrine of “apparent authority” 
allowed the patient to seek recovery from 
the hospital for an alleged mistake made 
by a cell-saver technician, an employee of 
a company that was an independent con-
tractor of the hospital.3

In Jones, the employer of the cell-
saver technician provided autotransfusion 
services to the hospital as an independent 
contractor.  In return for those services, 
the hospital paid the company a flat fee 
and then billed its patients for the servic-

es.  Before the district court, the deceased 
patient’s estate did not allege that the hos-
pital itself was negligent, but only that the 
hospital was liable for the negligence of 
the cell-saver technician because it ap-
peared to the patient that the cell-saver 
technician was acting on behalf of the hos-
pital.  According to the Supreme Court, a 
hospital can be held responsible for the 
conduct of its independent contractors 
if: (1) “conduct” by the hospital “would 
lead a person to reasonably believe” the 
independent contractor was acting “on the 
hospital’s behalf,” e.g., the hospital “holds 
out” the independent contractor as the 
hospital’s agent; and (2) the patient “rea-
sonably believes” the service is rendered 
on behalf of the hospital.4  

In applying this test, the Supreme 
Court pointed out that the hospital’s con-
sent forms did not indicate that indepen-
dent contractors may be performing ser-
vices in the hospital.  It also noted that the 
cell-saver technicians wore the same hos-
pital scrubs as other members of the sur-
gery team and that the scrubs contained 
no logos or other information distinguish-
ing between hospital employees and inde-
pendent contractors.  

In practical terms, this case means that 
plaintiffs may seek to build malpractice 
cases against hospitals, ambulatory sur-
gery centers and physician practices based 
on mistakes allegedly made by indepen-
dent contractors.  In addition, the “appar-
ent authority” argument could be used to 
impose liability based on the negligent ac-
tions of physicians, even if the physician 
is not an independent contractor for the 
hospital or surgery center.  

Idaho’s health care providers can less-
en the potential for liability by taking steps 
to inform the patient that an independent 
contractor may provide some of the care 
the patient will receive from the health 
care provider.  For instance, the provider’s 

consent forms may explain to the patient 
that not everyone interacting with the pa-
tient will be an employee of the provider 
or will be within the provider’s control.  
The consent form could include language 
indicating that the patient understands that 
independent contractors may be involved 
in the patient’s care, understands that 
physicians are not agents of the hospital, 
and agrees to discharge the duties of the 
provider as to services that will be per-
formed by independent contractors.  The 
consent form might also include language 
in which patients acknowledge that by 
discharging the provider from its duty to 
provide the service, the patient is giving 
up their right to hold the provider liable 
for negligence of the independent contrac-
tor.  In addition, health care providers can 
consider a separate consent form (with the 
independent contractor listed and contact 
information included) for any services 
that will be performed by an independent 
contractor. 

As the Jones Court pointed out, other 
factors may assist in eliminating confu-
sion about who is providing what ser-
vices.  Varying the color of the scrubs or 
including the name of the independent 
contractor (or his or her employer) on the 
scrubs or on identification badges worn by 
the independent contractor may be help-
ful.  Similarly, signs or information on 
provider websites may be used to clarify 
which team members are not employees 
of the provider.  Additionally, health care 
providers can ensure that their indepen-
dent contractor agreements require the 
contractor to indemnify the hospital for 
any liability caused by acts of the contrac-
tor and maintain appropriate insurance.   
Negligent credentialing —  
Harrison v. Binnion

In Harrison v. Binnion, the Idaho Su-
preme Court recognized for the first time 
a cause of action against a hospital for the 
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The Supreme Court has expanded the  
liability risks faced by Idaho’s  

health care providers.

negligent credentialing of a medical staff 
member.  The Court’s decision was rela-
tively narrow, but still opens the door for 
potential negligent credentialing claims 
against health care organizations in the 
future.5  

In Harrison, the plaintiff sued his phy-
sician for injuries he allegedly suffered 
during a hospital stay.  He later sought 
leave to amend his complaint to add a 
negligent credentialing claim against the 
hospital, arguing that the hospital was neg-
ligent in granting privileges to the physi-
cian given his alleged history of substance 
abuse.  The trial court denied the motion 
to amend, concluding the Idaho’s peer re-
view statute bars any claim for negligent 
credentialing in Idaho.6  That statute, Ida-
ho Code § 39-1392c, provides: 

[t]he furnishing of informa-
tion or provision of opinions to any 
health care organization or the re-
ceiving and use of such information 
and opinions shall not subject any 
health care organization or other 
person to any liability or action for 
money damages or other legal or 
equitable relief.7

The trial court concluded that if a 
health care organization has immunity 
for using information and opinions when 
making a credentialing decision, then it 
must also have immunity for the creden-
tialing decision ultimately made.  Accord-
ingly, the trial court held that no cause of 
action exists in Idaho for negligent cre-
dentialing.  

On appeal, the Supreme Court reversed 
the trial court and remanded the case.  The 
Supreme Court distinguished the gather-
ing and consideration of information pre-
liminary to making a decision from the 
ultimate credentialing decision itself.  It 
concluded that, by its plain terms, sec-
tion 39-1392c only provides immunity for 
providing, receiving or using information 
in a credentialing action – it does not bar 

claims based on the decision that is made 
based on that information.8  Thus, the Su-
preme Court held that the trial court erred 
in holding that section 39-1392c bars neg-
ligent credentialing claims in Idaho, and 
remanded the case against the hospital for 
further proceedings.   

Accordingly, to prevail on a negligent 
credentialing claim in Idaho, the plaintiff 
will likely have to prove: that the pro-
vider’s malpractice resulted in damage; 
that the health care organization failed to 
properly credential the negligent provider 
consistent with applicable regulations, ac-
creditation standards, and/or local stan-
dards; and that proper credentialing would 
have prevented the injury to the patient, 
e.g., that negligent credentialing was a 
proximate cause of the patient’s injury.9  
In addition, the plaintiff will likely have to 
overcome Idaho’s peer review privilege to 
obtain the evidence he or she needs to pre-
vail.10  Nevertheless, the mere fact that the 
Supreme Court has recognized the claim 
makes it easier for plaintiffs to sue health 
care organizations, thereby exposing such 
organizations to potential liability and the 
costs and burdens of defense.  
Conclusion

By extending the doctrine of “apparent 
authority” into the health care setting and 
recognizing a claim for negligent creden-
tialing, the Supreme Court has expanded 
the liability risks faced by Idaho’s health 
care providers.  Whether your clients are 

health care providers or adverse to health 
care providers, these recent cases may af-
fect the advice and counsel you provide 
to them.  
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Further, upon the request of the patient,  
the provider was required to give the  

patient a written “accounting”  
of these disclosures.   

Since HIPAA was enacted seven years 
ago in 2003, there had been no significant 
changes to this groundbreaking health 
care law.  That has now changed.

The American Recovery and Rein-
vestment Act of 2009 (ARRA), or Stimu-
lus Package, was passed by Congress on 
February 17, 2009.  ARRA is an extensive 
piece of legislation (406 pages) which 
includes the Health Information Tech-
nology for Eco-
nomic and Clini-
cal Health Act 
(HITECH Act).  
The HITECH Act 
provides incen-
tives for certain 
healthcare pro-
viders, including 
physician group 
practices and indi-
vidual physicians, 
to implement and 
utilize electronic 
health records. The HITECH Act also 
amends the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA) 
with the goal of increasing health infor-
mation privacy and security and prevent-
ing medical identity theft.
Electronic health record incentives

The HITECH Act defines an electron-
ic health record as “an electronic record 
of health-related information on an indi-
vidual that is created, gathered, managed, 
and consulted by authorized health care 
clinicians and staff.”  “Eligible profes-
sionals” who use “certified” electronic 
health records in a “meaningful” way 
could receive incentive payments through 
additional reimbursements via Medicare 
or Medicaid.  

“Eligible professionals” include phy-
sicians, dentists, certified nurse-mid-
wives, nurse practitioners, and physician 
assistants who are practicing in Federally 
Qualified Health Centers or Rural Health 
Clinics led by a physician assistant.  The 
Centers for Medicare and Medicaid Ser-
vices is working with the Office of Civil 
Rights, the agency in charge of enforcing 
HIPAA, to define “meaningful” and “cer-
tified” electronic health records technolo-
gy and establish criteria for the incentives 
programs.  The Centers for Medicare and 

Medicaid Services plans to publish pro-
posed rules in late 2009.  Once the rules 
are published, supportive programs will 
be implemented to educate and support 
eligible professionals.  

Financial incentives (up to $44,000 in 
Medicare incentive payments spread out 
over five years) will begin January 2011 
for qualified eligible professionals and 
will end after 2016.  Beginning in 2015, 
Medicare payment reductions will be im-
posed on eligible professionals who are 
not meaningful electronic health record 
users.
HIPAA privacy and  
security changes

The HITECH Act addresses the po-
tential for increased security and privacy 
breaches associated with more widespread 
use of electronic health information by 
amending the privacy and security regula-
tions of HIPAA.  

The HITECH Act amends both the 
Privacy and Security parts of HIPAA.  
The reach of these laws is now signifi-
cantly broader and more stringent, as will 
now be discussed.
Changes to HIPAA privacy

There are five significant changes to 
the HIPAA Privacy Rule.

“Minimum Necessary” Rules.  First, 
the HITECH Act clarifies the so-called 
minimum necessary rule.  Previously, un-
der that rule, when a health care provider 
was asked to disclose protected health 
information (PHI), and disclosure was 
permissible, the provider was required 
to disclose only the minimum necessary 
information needed to fulfill the request-
ing party’s request.  Unfortunately, what 
“minimum necessary” meant was never 
defined.  Now, under the HITECH Act, 
there is a presumption that the minimum 
necessary PHI that may be disclosed must 
exclude the following:

Name•	
Address•	
Telephone and fax number•	
E-mail address•	
Social Security number•	
Medical record numbers•	
9 other personal identifiers •	
A provider will always be safe in 

disclosing information that excludes the 
above.  If it discloses more, it will have to 
justify doing so — primarily by referring 
to specific release language signed by the 
patient.
Disclosure accounting

Second, as originally enacted, HIPAA 
required providers to keep a log of only 
limited types of disclosures of PHI to 
third parties. Further, upon the request of 
the patient, the provider was required to 
give the patient a written “accounting” 
of these disclosures.  Under the old rules, 
most “routine” disclosures of PHI (e.g., to 
other treating doctors, to insurance pay-
ors, etc.) were exempt from the logging 
and accounting requirements.  HITECH 
changes that for health care providers 
who use an electronic health record.   For 
such providers, there will no longer be 
exemptions from logging and accounting. 
Accordingly, most disclosures of PHI will 
have to be logged and accounted for.

If a provider acquires an electronic 
health record after January 1, 2009, the 
new rules will apply to disclosures of PHI 
made after January 1, 2014 (i.e., there will 
be a 5-year phase-in period).  These rules 
will also apply to disclosures by business 
associates, which is a significant new bur-
den. Business associates, under HIPAA 
terminology, are those (e.g., medical 
transcriptionists, IT vendors, collections 
agencies) who provide services to health 
care providers and those services involve 
access to or use of patient health informa-
tion.

J. Kevin West
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As a result, all existing business associate  
agreements needed to be revised by  

February 17, 2010, the date that this part of  
the HITECH Act went into effect.

  

Restriction Requests
Third, HITECH increases the patient’s 

right to request restrictions on disclosure 
of the patient’s PHI.  Under the old rules, 
the provider could decline to agree to the 
patient’s request to restrict routine disclo-
sures of PHI.  Now, providers must agree 
to patients’ requests to restrict disclosure 
of PHI to an insurance company if the pa-
tient paid cash for the service.
Prohibition of sale of records

Fourth, HITECH adds a brand new 
provision prohibiting providers from re-
ceiving payment in exchange for disclos-
ing PHI to third parties, unless the patient 
signs a release specifically stating that 
such may occur.  An important exception 
to this rule applies to the sale or merger of 
medical practices.
Patient access to electronic  
health records

Fifth and finally, HITECH adds a new 
provision requiring providers, if they 
maintain PHI in electronic form, to pro-
vide that PHI to the patient in electronic 
form if the patient so requests.

The five new requirements discussed 
above take effect on the following dates:
Changes to HIPAA security

The HITECH Act makes two major 

In essence, the published guidelines cre-
ate a safe harbor if they are followed, but 
do not necessarily create liability if they 
are not followed.
Notification to patients  
of breach of privacy

Second, the HITECH Act creates a 
new requirement for providers to no-
tify patients if the provider discovers a 
“breach” (i.e., unsecured disclosure) of 
PHI.  Written notification to patients must 
be provided by first class mail.  If the 
breach affects 10 or more patients whose 
contact information is not known to the 
provider, notification must be on the pro-
vider’s website (if it has one), or in major 
print or broadcast media.  If the breach 

Providers must also give written no-
tice to DHHS of all breaches, and must 
keep a log of all breaches, which must be 
submitted annually to DHHS.

It is critical to note that the above 
rules apply only to breaches involving 
“unsecured protected health information” 
(unsecured PHI).  PHI will not be deemed 
“unsecured” (and thus will not invoke the 
rules above if there is a breach) if (1) it 
is encrypted or destroyed using approved 
methods, or (2) the health care provider 
uses the technologies and methodologies 
published by DHHS (see above discus-
sion).  This, obviously, is an additional 
reason to follow DHHS’s annual pub-
lished guidance.

Business associates of providers must 
be required, through business associ-
ate agreements, to notify the provider of 
breaches of unsecured PHI.  The provider, 
in turn, must then follow the rules dis-
cussed above in notifying the patient.

The rules discussed above took effect 
on September 17, 2009.
Impact on business associates

One of the most far reaching conse-
quences of the HITECH amendments will 
be the extension of many of the HIPAA 
policy and security rules to business asso-
ciates of providers.  It should be recalled 
that “business associates” are generally 
those whom the provider pays to render 
a service to him/her, and that service in-
volves access to PHI.  (Examples include 
medical transcriptionists, lawyers, accoun-
tants, and computer (IT) consultants.)

Previously, business associates were 
not directly subject to HIPAA enforcement 
and the jurisdiction of the DHHS.  Rather, 
their compliance obligations were created 
through contracts – business associate 
agreements.  Now, however, the HITECH 
Act states that most of the HIPAA secu-
rity rules will apply directly to business 
associates and such will be enforced by 
DHHS.

As a result, all existing business asso-
ciate agreements needed to be revised by 

Rule Effective Date
• Minimum Necessary

• Disclosure Accounting

• Restriction Requests
• Prohibition on Sale of Records
• Patient Access to Electronic
  Health Records

Upon publication of regulations

January 1, 2014 for electronic health  
records acquired as of 1/1/09; January 
1, 2011 for electronic health records 
acquired after 1/1/09.

February 17, 2010
August 18, 2010
February 17, 2009

changes to the HIPAA Security Rule, as 
discussed below:
Technical safeguards

First, under the old Security rules, 
no specific technical systems (hardware, 
software, etc.) was mandated, nor was any 
particular security safety technique.  Now, 
the Department of Health and Human Ser-
vices (DHHS) will be required, each year, 
to publish guidance on the “most effective 
and appropriate technical safeguards for 
use in carrying out the HIPAA security 
safeguards.”  Although health care pro-
viders will not be required to follow these 
published guidelines, they will have to 
document their reasons for not doing so.  

involves more than 500 patients, notifica-
tion must also be made to prominent news 
outlets in that state.

The above notifications must all be 
made within 60 calendar days after dis-
covery.  The notice must also contain the 
following information:

A brief description of how the breach 1.	
happened, including the date;
The steps the patients should take 2.	
to protect themselves from potential 
harm; and
A description of what the provider 3.	
is doing to investigate the breach, 
mitigate its effect and prevent it 
from reoccurring.  
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February 17, 2010, the date that this part 
of the HITECH Act went into effect.

In addition, the HITECH Act makes 
some Privacy Rule requirements directly 
applicable to business associates as of 
February 17, 2010.  For example, busi-
ness associates who disclose PHI in a 
way that violates their business associate 
agreements, will be liable not only to the 
health care provider, but also to DHHS. 
The other new additions to the Privacy 
Rule, as added by the HITECH Act (see 
Section A, above) also will now apply di-
rectly to business associates.
New enforcement provisions

A major criticism of HIPAA has been 
that it lacked “teeth” from an enforce-
ment standpoint.  This criticism had merit 
– published statistics show no fines or 
penalties imposed under HIPAA since its 
enactment.

The HITECH Act ups the ante on 
HIPAA enforcement in four ways.

First, the HITECH Act creates a tiered 
system of “civil monetary penalties” that 
can be imposed on providers who violate 
HIPAA.  These penalties range from a 
minimum of $100 per day up to a maxi-
mum of $1.5 million.  The provider’s in-
tent and the number of violations will de-
termine whether a penalty is imposed, and 
if so, the amount of the penalty.  These new 
penalties took effect in February 2009.

Second, and significantly, if DHHS 
finds that a HIPAA violation resulted from 
“willful neglect,” it is mandatory that a 
penalty be imposed.  Previously, all pen-
alties for HIPAA violations were discre-
tionary.  “Willful neglect” will be defined 
in future regulations.  A finding of will-
ful neglect would likely be made against 
a provider who fails to have any type of 
HIPAA compliance program in his/her of-
fice.  The new mandatory penalties will 
take effect February 17, 2011.  

Third, the HITECH Act will now al-
low state attorneys general to investigate 
and enforce HIPAA violations.  Previous-
ly, HIPAA was enforced solely by federal 
agencies.

Fourth, in the HITECH Act, Congress 
gave DHHS additional authority to au-
dit health care providers to determine if 
HIPAA violations have occurred.  It is 
unclear what will trigger such audits: in 
the past, there were audits only when a 
complaint was made, but the new law may 
lead to some random audits.  This part of 
the law took effect on February 17, 2010.

Implications for attorneys
Attorneys who represent health care 

providers will be impacted by the above-
discussed changes to HIPAA in two major 
ways.  First, they will need to be prepared 
to properly advise clients on HITECH’s 
new requirements.  Second, attorneys 
who take on the role of Business Associ-
ates will now be directly regulated under 
HIPAA and will need to see that their of-

fices are compliant with HIPAA’s require-
ments.  This could prove to be an unan-
ticipated and unwelcome aftermath of the 
HITECH amendments to HIPAA.  
About the Author
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Second, and significantly, 
if DHHS finds that a 

HIPAA violation resulted 
from “willful neglect,” it is 
mandatory that a penalty 

be imposed.
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Court information

Idaho Supreme Court
Oral Argument for October 2010

Friday, October 1, 2010 – BOISE	
9:00 a.m. Laughy v. ITD and ConocoPhillips Company....................
.....................................................................................#37985/37994

Oral Argument for November 2010
Wednesday, November 3, 2010 – COEUR D’ALENE	
8:50 a.m. Mussman v. Kootenai Co. (Industrial Commission) ..........
.................................................................................................#36693
10:00 a.m. IDHW v. Jane Doe I (2009-19) (Petition for Review) .....
.................................................................................................#37707
11:10 a.m. Cheh v. EG&G Idaho, Inc. (Industrial Commission) .......
.................................................................................................#37081
2:00 p.m. Frank v. Bunker Hill Co. (Industrial Commission).#34696

Thursday, November 4, 2010 – MOSCOW		
8:50 a.m. Halvorson v. N. Latah County Highway District....#36825
10:00 a.m. Kennedy v. Schneider............................................#36853
11:10 a.m. Eddins v. City of Lewiston ...................................#37209

Friday, November 5, 2010 – LEWISTON		
8:50 a.m. Krempasky v. Nez Perce Co. Planning & Zoning...#36943
10:00 a.m. Collection Bureau, Inc. v. Dorsey.........................#36734
11:10 a.m. Jones v. Starnes.....................................................#37179
1:30 p.m. Coward v. Hadley....................................................#36981

Monday, November 8, 2010 – BOISE		
8:50 a.m. State v. Skurlock.....................................................#36818	
10:00 a.m. State v. Moore.......................................................#36578
11:10 a.m. State v. Howard III (Petition for Review).............#37627

OFFICIAL NOTICE 
COURT OF APPEALS OF IDAHO

Chief Judge
Karen L. Lansing  

Judges
Sergio A. Gutierrez
David W. Gratton
John M. Melanson

3rd Amended - Regular Fall Terms for 2010 
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .July 21
Boise. . . . . . . . . . . . . . . . . . . . . . . . . .August 10, 12 and 19
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . September 8 and 14
Boise. . . . . . . . . . . . . . . . . . . . . . .October 12, 14, 19 and 21
Boise. . . . . . . . . . . . . . . . . . . . . .November 9, 12, 16 and 18
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . .December 7 and 9

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2010 Fall Terms of 
the Court of Appeals of the State of Idaho,  and should be preserved. 
A formal notice of the setting of oral argument in each case will be 
sent to counsel prior to each term.

Idaho Court of Appeals
Oral Argument for October 2010

Thursday, October 14, 2010 – BOISE				 
10:30 a.m.  Kugler v. Maguire................................................#36644

Tuesday, October 19, 2010 – BOISE				  
9:00 a.m.    Dept. of H&W v. Doe..........................................#37746
10:30 a.m.  State v. LeClercq..................................................#37191
1:30 p.m.	   State v. Kling........................................................#37322

Thursday, October 21, 2010 – BOISE				 
9:00 a.m.    State v. Moran-Soto.............................................#36166
10:30 a.m.  State v. Scott.........................................................#37018
1:30 p.m.	   State v. Ray...........................................................#36797

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Daniel T. Eismann

Justices
Roger S. Burdick

Jim Jones
Warren E. Jones
Joel D. Horton

2nd AMENDED - Regular Fall Terms for 2010
Boise. . . . . . .  . . . . . . . . . . . . . . . .August 23, 25, 27 and 30
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .September 1
Idaho Falls, Pocatello and Boise. . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . .September 22, 23, 24, 27 and 29
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . October 1
Coeur d’Alene, Moscow, Lewiston and Boise. . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . November 3, 4, 5 and 8 
Boise, Twin Falls, and Jerome. . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . December 1, 2, 3, 6 and 8

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of the 2010 Fall Terms 
of the Supreme Court of the State of Idaho, and should be 
preserved. A formal notice of the setting of oral argument in 
each case will be sent to counsel prior to each term.

Is It Your MCLE Reporting Year?
No one likes last minute scrambling for MCLE cred-

its.  If your MCLE reporting period ends on December 
31, 2010 and you need more credits, visit the Idaho 
State Bar website at isb.idaho.gov for lists of upcom-
ing live courses, approved online courses and audio/
video rental programs.  No need to wait until November 
or December to get the credits you need.  Start working 
on it now.  If you have questions about MCLE compli-
ance, contact the MCLE Department at (208) 334-4500 
or jhunt@isb.idaho.gov.
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 9/1/10 )

civil appeals

DAMAGES
1. In a wrongful death case, does Idaho 
Code § 6-1603 impose a single cap on 
noneconomic damages on all heirs of a 
single decedent?

Aguilar v. Coonrod
S.Ct. No. 36980
Supreme Court

2. Did the trial court abuse its discretion 
by refusing to grant Boise Tire Com-
pany’s motion for a new trial for the rea-
son that the damages awarded by the jury 
were given under the influence of passion 
or prejudice?

Carrillo v. Boise Tire Company
S.Ct. No. 37026
Supreme Court

divorce, custody, and
support
1. Did the district court correctly conclude 
the magistrate court erred in concluding as 
a matter of law that it lacked authority to 
hear the petition to modify visitation based 
upon a finding of criminal contempt?

Rodriguez v. Rodriguez
S.Ct. No. 37375

Court of Appeals

2. Did the trial court err in finding the par-
ties’ Amity property was burdened by a 
life estate and discounting the fair market 
value of the community property by an 
amount urged to reflect a discount for that 
life estate?

Miner v. Miner
S.Ct. No. 37069

Court of Appeals

evidence
1. Did Mackay present substantial com-
petent evidence to support a jury finding 
that the parties entered into a valid and 
binding oral contract of employment for 
a period of ten years or until such time as 
Mackay retired?

Mackay v. Four Rivers
S.Ct. No. 35947
Supreme Court

2. Whether plaintiffs failed to offer suffi-
cient evidence of willful and wanton mis-
conduct.

Phillips v. Erhart
S.Ct. No. 36801
Supreme Court

INJUNCTIVE RELIEF
1. Did the district court err by dismiss-
ing Allied’s claims against the Kootenai 
County Sheriff for failing to comply with 
Idaho Code § 6-610?

Allied Bail Bonds, Inc. v. 
County of Kootenai

S.Ct.  No. 36861
Supreme Court

LAND USE
1. Whether the court erred in finding Het-
tinga’s use of the subject property was in 
violation of the Residential Agricultural 
zoning of the property.

County of Twin Falls v. Hettinga
S.Ct. No. 37047

Court of Appeals

post-conviction relief
1. Did the district court err when it dis-
missed Morgan’s petition for post-convic-
tion relief?

Morgan v. State
S.Ct. No. 36411

Court of Appeals

2. Did the district court commit any error 
in relation to McCabe’s request for coun-
sel?

McCabe v. State
S.Ct. No. 36129

Court of Appeals

3. Did the district court err when it sum-
marily dismissed Gonzales’s petition and 
denied his motion for appointment of 
counsel?

Gonzales v. State
S.Ct. No. 36625

Court of Appeals

4. Did the district court err by summarily 
dismissing Vasquez’s claims of ineffec-
tive assistance of counsel?

Vasquez v. State
S.Ct. No. 36687

Court of Appeals

5. Did the district court err by summarily 
dismissing Field’s successive petition for 
post-conviction relief and in finding that 
neither Field’s new DNA evidence nor his 
new affidavits would probably produce an 
acquittal at trial?

Fields v. State
S.Ct. No. 36508
Supreme Court

6. Whether the court erred by summarily 
dismissing the petition for post-convic-
tion relief without granting an evidentiary 
hearing on the claim of ineffective assis-
tance of counsel.

Lazinka v. State
S.Ct. No. 36854

Court of Appeals

7. Did the district court err by summarily 
dismissing McClellan’s ineffective assis-
tance of counsel claim regarding failure to 
inform McClellan of possible defenses?

McClellan v. State
S.Ct. No. 35205

Court of Appeals

procedure
1. Did the district court err in dismissing 
Lightner’s prisoner civil rights complaint 
for failure to exhaust his administrative 
remedies?

Lightner v. Tidwell
S.Ct. No. 36657

Court of Appeals

2. Whether the district court erred in find-
ing no defendant was served with process 
and in dismissing the complaint.

Ullrich v. Hines
S.Ct. No. 37558

Court of Appeals

QUIET TITLE
1. Whether the court erred in denying the 
Caldwells the right to completely remove 
mature trees from the secondary easement 
area for the purposes of maintenance of 
the travelway and roadway.

Caldwell v. Cometto
S.Ct. No. 37157
Supreme Court

STANDING
1. Whether the district court erred in dis-
missing the petition for writ of mandate on 
the basis the plaintiffs lacked standing.

Bayes v. State
S.Ct. No. 37469

Court of Appeals

STATUTE OF LIMITATIONS
1. Whether the district court correctly 
dismissed Ford’s action for professional 
malpractice as being time barred by the 
statute of limitations. 

Ford v. Kehne
S.Ct. No. 37235

Court of Appeals
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 9/01/10)

substantive law
1. Does City Ordinance 11-3H-1, et. seq., 
conflict with the provisions of Idaho Code 
§ 40-301, et. seq. and Idaho Code § 67-
6528, which provide that only the State 
can control access to the state highway 
system, render the ordinance void under 
the doctrine of field preemption?

Wylie v. State
S.Ct. No. 37279
Supreme Court

summary judgment
1. Whether the district court erred by en-
tering summary judgment in favor of the 
Bagleys and in awarding the water share 
certificates to them.

Bagley v. Thomason
S.Ct. No. 37487
Supreme Court

2. Did the district court err as a matter of 
law when it concluded Sportsman’s had 
no duty to warn business invitees of haz-
ards located on the sidewalk in front of its 
store and near the entrance of its store?

McDevitt v. Sportsman’s Warehouse
S.Ct. No. 37244
Supreme Court

tERMINATION OF PARENTAL 
RIGHTS
1. Whether the magistrate erred in con-
cluding that the Department proved the 
existence of grounds for terminating the 
parent-child relationship by clear and con-
vincing evidence.

Department of Health & Welfare v.John 
Doe I

Docket No. 37828
Supreme Court

2. Whether the court erred in finding suffi-
cient evidence to terminate Doe’s parental 
rights.

Department of Health & Welfare v. Jane 
Doe

Docket No. 37770
Court of Appeals

3. Whether the magistrate incorrectly re-
quired the natural parents to show that re-
moving the guardian and granting custody 
to the natural parents was in the children’s 
best interest, even though the circum-
stances giving rise to the guardianship 
had ended.

John Doe II v. John Doe III
S.Ct.  No. 37739

Supreme Court

criminal appeals
evidence
1. Did the court err in allowing the state to 
present evidence of alleged prior bad acts 
of Sanchez occurring between 1993 and 
August of 2007, because the evidence was 
not relevant and was overly prejudicial?

State v. Sanchez
S.Ct. No. 36474

Court of Appeals
2. Did the court err when it admitted prior 
bad acts evidence against Truman?

State v. Truman
S.Ct. No. 36194

Court of Appeals
3. Did the district court err by allowing 
prior bad acts evidence to be admitted 
against Gomez?

State v. Gomez
S.Ct. No. 35209

Court of Appeals

4. Did the district court, in its appellate ca-
pacity, correctly conclude there was sub-
stantial competent evidence presented to 
establish for purposes of Idaho Code § 18-
8004 that the parking lot in which Bulkley 
was arrested was private property open 
to the public and as such he was guilty of 
DUI?

State v. Bulkley
S.Ct. No. 37112

Court of Appeals
pleas
1. Did the court err in denying Bostick’s 
motion to withdraw his guilty plea and 
dismiss his charge when Bostick admitted 
violating terms of his probation?

State v. Bostick
S.Ct. No. 37065

Court of Appeals
2. Did the district court abuse its discre-
tion when it denied Smith’s motion made 
before sentencing to withdraw his guilty 
plea?

State v. Smith
S.Ct. No. 37243

Court of Appeals
3. Did the court abuse its discretion in de-
nying Thomas’s motion to withdraw his 
guilty plea in which he alleged he had not 
been informed that his sentences could be 
run consecutively to a sentence he was al-
ready serving?

State v. Thomas
S.Ct. No. 36947

Court of Appeals

RESTITUTION
1. Did the court err in imposing restitution 
for the cost of the investigation?

State v. Gomez
S.Ct. No. 36545

Court of Appeals

search and seizure –  
suppression of evidence
1. Did the district court err in affirming 
the magistrate court’s denial of Jacobson’s 
motions to suppress and dismiss?

State v. Jacobson
S.Ct. No. 36257

Court of Appeals

2. Did the district court err when it de-
nied Brian’s motion to suppress because 
his due process rights were violated when 
he was coerced into confessing to officers 
involuntarily?

State v. Draper
S.Ct. No. 34667
Supreme Court

3. Whether the court erred in denying Em-
ery’s motion to suppress and in finding the 
search warrant was supported by probable 
cause. 

State v. Emery
S.Ct. No. 37171

Court of Appeals

4. Did the district court err in granting 
Turek’s motion to suppress evidence that 
was lawfully seized during a probation 
home visit?

State v. Turek
S.Ct. No. 36596

Court of Appeals

5. Did the district court err when it found 
there was probable cause to search Ander-
son’s van and denied the motion to sup-
press?

State v. Anderson
S.Ct. No. 36406

Court of Appeals

6. Did the court err in holding the frisk 
of Crook after his detention was an ob-
jectively reasonable measure taken for of-
ficer safety and in denying the motion to 
suppress evidence found on his person?

State v. Crooks
S.Ct. No. 37068

Court of Appeals
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sentence review
1. Did the court err when it ordered Huck-
aby to reimburse Kootenai County for the 
cost of his court appointed appellate at-
torney?

State v. Huckaby
S.Ct. No. 37232

Court of Appeals
2. Did the district court err when it ordered 
Mosqueda to pay restitution pursuant to 
Idaho Code § 37-2732(k) in the amount 
of $5,178?

State v. Mosqueda
S.Ct. No. 36620

Court of Appeals
3. Did the district court err when it award-
ed restitution for lost wages to the store 
clerk who was the victim of Higley’s rob-
bery when the reason for the clerk quitting 
his job was emotional distress due to the 
robbery?

State v. Higley
S.Ct.  No. 36784
Court of Appeals

Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Updated 9/01/10)

4. Did the district court abuse its discre-
tion when it failed to perceive that it had 
discretion to order second periods of re-
tained jurisdiction over Gill?

State v. Gill
S.Ct. No. 36871

Court of Appeals

substantive law
1. Did the court err when it granted 
Helmuth’s motion to dismiss and held that 
he was not required to register as a sex of-
fender?

State v. Helmuth
S.Ct. No. 37175

Court of Appeals

2. Whether the district court erred in find-
ing Oppelt must register as a sex offend-
er.

Oppelt v. State
S.Ct. No. 37234

Court of Appeals

3. Did the district court err in deny-
ing Reed’s motion to dismiss because 
the district court concluded that despite 
Reed having obtained an Idaho Code § 
19-2604(1) dismissal of a prior DUI, the 
prior DUI could still be used to enhance 
the current DUI charge?

State v. Reed
S.Ct. No. 37192

Court of Appeals
Summarized by:

Cathy Derden
Supreme Court Staff Attorney

(208) 334-3867

statement of ownership
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ABA Delegate Report

The 2010 Annual Meeting of the 
American Bar Association the ABA 
House of Delegates was held August 
9-10, 2010 in San Francisco. This was my 
second meeting as the State Bar Delegate 
for Idaho. Also attending the meeting with 
me representing Idaho were C. Timothy 
Hopkins, who is a member of the ABA 
Board of Governors, and Larry Hunter, 
the Idaho State Delegate. For those of you 
who are not familiar with the structure of 
the ABA, the House of Delegates is the 
policy-making body of the association, 
and meets twice a year at the ABA annual 
and midyear meetings. The actions taken 
by the House of Delegates on specific is-
sues become official ABA policy, allow-
ing the  ABA  to thereafter lobby before 
Congress and the executive branch on the 
issues.

This annual meeting was histor-
ic.  There is not enough space to write 
about everything that was discussed and 
voted on, so I will attempt to summarize 
the highlights from the meeting.

One of the first  resolutions discussed 
and voted on by the House of Delegates 
was the adoption of the “ABA Model 
Access Act.” 
This was also re-
ferred to as “Civil 
Gideon”  through-
out the meet-
ing.  The  Model 
Act  contains leg-
islative findings 
and a proposed  
“template” for 
jurisdictions to 
work from  to es-
tablish and ad-
minister  a system 
to provide for the “fundamental right to 
counsel” to persons who cannot afford a 
lawyer in adversarial proceedings involv-
ing basic human needs, including shelter, 
sustenance, safety, health and child cus-
tody. The Model Act sets forth that in or-
der for residents to enjoy fair and equal 
access to justice “when their basic human 
needs are at stake, the state government 
accepts its responsibility to provide them 

with lawyers at public expense.” The un-
derlying premise of the Act is that fair and 
equal access to justice is a fundamental 
right in a democratic society.

In the area of criminal law, resolutions 
were passed to urge federal, state, tribal 
and local governments to provide funding 
to state and federal public defender of-
fices and legal aid programs specifically 
for the provision of advice to non-citizens  
regarding the immigration ramifications 
of criminal proceedings, to improve vari-
ous forensic testing areas, and to provide 
funds and other resources necessary to 
assure that the accused in criminal cases 
can obtain testing or retesting of evidence 
and are provided with expert or other as-
sistance when necessary to assure a fair 
trial.   The House of Delegates also ad-
opted  a resolution  urging federal, state 
and territorial governments to enact laws 
requiring that newly manufactured semi-
automatic pistols be fitted with micro 
stamping technology to better enable law 
enforcement officials to identify the serial 
number of the pistol used in a crime.

Of interest to those who practice in the 
area of Medicare and Medicaid compli-
ance, a  resolution  was passed that urges 
Congress to amend the Medicare, Medic-
aid and SCHIP Extension Act of 2007 to 
create a safe harbor provision precluding 
the assessment of civil penalties against 
responsible reporting entities that rely 
upon information verified by claimants re-
garding entitlement to or receipt of Medi-
care benefits.

In the area of civil rights, the House 
of Delegates passed a  resolution  urging 
state, territorial and tribal governments 
to eliminate all of their legal barriers to 
civil marriage between two persons of 
the same sex who are otherwise eligible 
to marry. Introducing the proposal, former 
ABA President Robert Grey argued that 
the fundamental issue was one of equal-

ity.  “There was an era in which we as a 
nation needed to consider gender equality, 
equality for all races and equality for peo-
ple with disabilities,” he said. “Denial of 
civil marriage harms [same-sex couples] 
and their families, excluding them from 
critical legal protections married people 
take for granted.” Although emotional at 
times, the debate on the resolution, in my 
opinion, was presented from the perspec-
tive of a practitioner representing same-
sex couples, and the difficulties those 
practitioners face due to the legal bar-
riers  that  affect their clients. The major-
ity of the House of Delegates found that 
promoting the elimination of those legal 
barriers to be appropriate for the ABA to 
adopt as a policy for the association.

The Honorable Ruth Bader Ginsberg 
was presented with the ABA Medal of 
Honor for her “model of passion and ci-
vility” for her contributions to law and the 
professions. Justice Ginsberg’s comments 
were soft spoken yet profound, particu-
larly her discussion of the evolving role of 
women as the peer of man. 

The ABA also swore in a new Presi-
dent, Stephen N. Zack. Zack is the ABA’s 
first Hispanic President.  In 1961 as a 14 
year old, he and his family were detained 
in Cuba while attempting to flee. Separat-
ed from his family in his own cell, Zack 
explained that “the last thing I could have 
imagined was a day like today.” It was a 
pretty emotional moment.

Zack went on to outline four core ini-
tiatives for his tenure as President of the 
ABA.  The first was preservation of the 
justice system.   Zack talked about the 
detrimental effects the financial crisis 
has had on the judicial system and that 
“closing courtrooms”  prevents access to 
justice. Zack has put together a task force 
made up of judges and lawyers around the 
country to look at underfunding of the jus-
tice system and how the ABA can advance 
solutions to address it.

Michelle R. Points

  

The underlying premise of the Act  
is that fair and equal access to justice is  

a fundamental right in a democratic society.
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described the ABA Special Committee 
on Disaster Response and Preparedness, 
which assesses the association’s readiness 
and outlines resolutions to address key is-
sues.

It was an inspiring meeting, and much 
good work was done.

About the Author
Michelle Points is the Idaho State Bar 

Delegate to the American Bar Association 
House of Delegates. Michelle is a Part-
ner with Hawley Troxell Ennis & Hawley, 
LLP.  Her practice focuses on a wide vari-
ety of civil litigation.

The second initiative addresses civic 
education.  Zack explained that one  of 
the great threats  to self-governance is 
our society’s lack of understanding about 
our  government.  By way of example he 
said: “Ask anyone 20 to 30 years of age 
who the judges on American Idol are and 
they can name them all. Ask them who 
the Justices of the Supreme Court are or 
what the three branches of government 
are and they don’t know...” Civic educa-
tion needs to be restored in public schools 
now. Zack described the ABA’s new com-
mission on civic education in the nation’s 
schools which will draw on the talents of 
attorneys, judges and educators to “ag-
gressively” promote civic education as a 
national priority and to create opportuni-
ties for innovative programs in schools 
throughout the county.

The third initiative addresses “critical 
legal issues affecting the fastest growing 
segment of our population” — Hispanic 
Americans.  Zack described the newly ap-
pointed Commission on Hispanic Legal 
Rights, which is an advisory committee 
made of judges, attorneys, educators and 
community leaders who will identify so-

lutions to important legal issues affecting 
Hispanics — “issues that present barriers 
to full participation by Hispanics within 
the fabric of our nation.”

The final initiative addresses disaster 
preparedness.  Based on experiences from 
Hurricane Katrina, it was determined that 
a comprehensive crisis plan to address 
institutional, domestic and international 
disasters is needed.   The example posed 
by Zack was “what would the ABA’s re-
sponse be ... if after a new terrorist attack 
the President suspended habeas corpus? 
Or if our legal and judicial systems were 
rendered inoperable due to destruction of 
courts, prisons and legal records ..” Zack 

  

Zack explained that one of the great threats  
to self-governance is our society’s lack of  
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Federal Court Corner

Annual district conference and 
federal practice program

Just a reminder that the United States 
District and Bankruptcy Courts for the 
District of Idaho will hold its 2010 Annual 
District Conference and Federal Practice 
Program in Pocatello on October 22 at the 
Red Lion, and in Boise on November 5 at 
the Boise Centre. In Pocatello, “The Rule 
of Law: The Mediator’s Perspective,” will 
be the key address with guest speakers the 
Honorable N. Randy Smith of the Ninth 
Circuit Court of Appeals and Professor 
Francis McGovern from Duke Universi-
ty.  In Boise, the key presentation will be 
“Abraham Lincoln - A Man of Ideas” with 
guest speakers the 
Honorable Ste-
phen S. Trott of 
the Ninth Circuit 
Court of Appeals 
and Professor Al-
len Guelzo, Henry 
Luce Scholar, 
Gettysburg Col-
lege.  Professor 
Guelzo’s pre-
sentation is pro-
vided courtesy of 
George Mason 
University School of Law, Arlington, Vir-
ginia.  In addition to these key addresses, 
the Conference will include presentations 

on Bankruptcy Law, Criminal Practice 
and Voir Dire in the 21st Century. Reg-
istration information is available on the 
U.S. Court’s website at www.id.uscourts.
gov. The registration deadlines are: Octo-
ber 15 for Pocatello and October 29 for 
Boise. CLE credits will be available.
Revision of electronic case filing 
(ECF) procedures

The District of Idaho is in the pro-
cess of revising its Electronic Case Filing 
(ECF) procedures. Some of the expected 
changes are expected to include a revision 
of the current requirement for the filing of 
original hard copy signatures for all bank-
ruptcy petitions, amendments, schedules 
and statements of financial affairs, the 
elimination in bankruptcy court of the 

need to file sealed documents in paper 
format, the importance of creating a pdf 
directly from the word processor applica-
tion and thereby minimizing the amount 
of scanned documents being electroni-
cally filed, various changes and updates in 
IT-related standards, such as the increase 
in the size of files capable of being sent 
electronically and changes in scanner set-
tings and computer issues relating to Pay.
gov. The final version the revised ECF 
Procedures adopted by the Court will be 
available on our website. 
About the Author
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Finding the Law with FindLaw

John Hasko 
University of Idaho College of Law

One of the most popular free consumer 
law sites in the United States is FindLaw 
(http://www.findlaw.com).  Launched  in 
1996, and owned by West Group, a sub-
sidiary of Thomson Reuters,  since 2001, 
FindLaw provides the person on the street 
with an informed introduction and expla-
nation as to how the U. S. legal system op-
erates.  One can find discussions of such 
topics such as bankruptcy, health care law, 
employee rights, and starting a business.  
There are also links at the site to videos 
dealing with issues like divorce, medical 
malpractice, and the stages of a criminal 
case.  Consumer blog posts on legal issues 
are also accessible, along with articles on 
current news dealing with the law (e.g., 
the BP oil spill and the Toyota recall law-
suits).   Rounding out the sources of in-
formation for the public-at-large is a link, 
“Find Lawyers,” to help them locate attor-
neys dealing with specific areas of the law 
operating in different geographic areas of 
the country.

While the major purpose of FindLaw 
is to create a more 
legally informed 
American public, 
it also provides 
information of 
special interest to 
the legal profes-
sion.  Not very 
well displayed, 
but located at the 
top right corner 
of the FindLaw 
homepage, is a 
link, “Are You a 
Legal Professional? Visit our professional 
site.”  And, buried in a number of other 
links at the bottom of that homepage is a 
similar link, “For Lawyers: Visit our pro-
fessional site.”  Using either of these links 
will bring you to a page that caters exclu-
sively to attorneys. 

Included in this section of the Find-
Law database are some of the sources 
of information located in the consumer 
piece, such as the blogs and the articles on 
current legal issues.  In addition, several 
research collections will make the life of 
an attorney much easier.  Under “Browse 
Research Materials,” there are three clas-
sifications:  

“by Research Type” includes case-
law on both the federal and state levels.  

United States Supreme Court coverage 
starts in 1893, while Ninth Circuit opin-
ions begin in 1994, and Idaho Supreme 
Court and Court of Appeals decisions be-
gin in 1997.  The caselaw databases can 
be searched by party names, docket num-
bers, and free text.  A unique feature of the 
caselaw databases is that links to the full 
text of each court’s most recent opinions 
are displayed in reverse chronological or-
der following the search choice options.  
Statutory and administrative codes on the 
federal and state levels are also included 
in the “by Research Type” category.

“by Jurisdiction” provides access to  
resources from all three branches of the 
Federal government, including links to 
agencies, boards and commissions, and 
indexes and guides to federal informa-
tion.  There are also links to materials 
from each of the states.  For Idaho, for 
instance, in addition to the caselaw and 
codes included in “by Research Type,” 
above, there are career resources, Idaho 
practice support (e.g., expert witnesses,  
process servers), and Idaho news and me-
dia.  Included in “by Practice Areas” are 
primary and secondary sources about spe-
cific areas of law, and attorney advertising 
for those areas.

The listings under the category “Find 
an Expert,” in addition to listing expert 
witnesses and process servers, have ad-
vertising for things like legal software, 
legal technology, and legal marketing.  
And, rounding out the professional page 

is a link to legal forms, which lists both 
free and for purchase forms.

While the primary materials available 
on FindLaw, especially the caselaw, is not 
as deep as what you would find on LEXIS 
or WESTLAW, there are several other 
sources of information available through 
the database that can be tapped into to en-
hance your practice.  And the best thing is 
that access to this database is free.  
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Donor Intent and the Failure of the Honor System

David L. Wilkinson 
Former Attorney General of Utah   

Attorney General offices are not staffed to  
monitor how each charity administers  

its restricted gifts  

“ … [A]ssets declined an average of 
28% in 2008.” No, not the assets of a For-
tune 500 company.  Rather, the assets of 
charitable foundations in the USA, ac-
cording to a study by The Chronicle of 
Philanthropy.1  This was the biggest drop 
of the past four decades. The loss to the 
nonprofit organizations they fund and to 
society is actually much greater due to the 
multiplying effect of the charitable dol-
lar. (A study by The Philanthropic Col-
laborative calculated that the $43 billion 
foundations distributed in 2007 generated 
identifiable social and economic benefits 
of $368 billion.) 

Americans are in the habit of giv-
ing generously to 
charity.  The fu-
ture?  According 
to the Council on 
Foundations, the 
country’s philan-
thropic endow-
ments could grow 
from their present 
$500 billion to $6 
trillion by mid-
century.2

Yet at a time 
when government 
resources are being stretched, govern-
ment’s long-time partner from the private 
sector is also suffering. Charities have 
come under fire in the eyes of the most 
important Americans – those who contrib-
ute, which includes 65% of all households 
with family incomes below $100,000. A 
2007 survey showed that 59 percent of 
3,040 respondents were more concerned 
than they were a decade earlier that their 
charitable donations were not getting to 
the people who need it the most; and 46% 
said they are more worried today about 
charity fraud or theft of funds or servic-
es.3 Based on a recent survey of more than 
1,000 foundations, the Foundation Center 
estimates an 8.4% drop in giving in 2009, 
the steepest yearly decline since at least 
1975.4

But perhaps the most serious threat 
to the health of charitable giving, at least 
for large donors, arises from the decades-
old controversy surrounding donor intent 
having come back to haunt us.  One law 
professor begins a recent leading law re-
view article on the subject: “The cat is 
out of the bag: donors are fast discovering 
what was once a well-kept secret in the 

philanthropic sector – that a gift to pub-
lic charity donated for a specific purpose 
and restricted to that purpose is often used 
by the charity for its general operations 
or applied to other uses not intended by 
the donor.”5  In most states, the Attorney 
General is the only entity having standing 
to enforce such gifts. But in a great ma-
jority of states, including Idaho, Attorney 
General offices are not staffed to monitor 
how each charity administers its restricted 
gifts, leaving the charities for the most 
part on the honor system. The Uniform 
Trust Code, adopted in 23 states, but not 
Idaho, does give the settlor (donor) stand-
ing to enforce the restrictions in his own 
gift; but that is a small step forward since 
the settlor is usually  dead before the gift’s 
administrator wants to divert the gift to 
another purpose.  And case law is scant 
and mixed on whether standing is had by 
the settlor’s personal representative or by 
an heir.         
Diversion from charitable purpose 

The honor system fails when the char-
ity wishes to change the purpose for which 
the gift has been made on the grounds that 
conditions have changed since the dona-
tion was made. The law provides a way 
for the charity to legally do this, but only 
where pursuit of the original purpose has 
become “unlawful, impracticable, impos-
sible to achieve, or wasteful.”6  And only 
a court can sanction a change for which 
it must hold a hearing to which all inter-
ested parties, including the Attorney Gen-
eral, are invited. If the original purpose of 
the gift is found to no longer fit the new 
circumstances by the narrow definition, a 
new purpose may be ordered which is “as 
near as possible,” (cy pres, in French), to 
the original.  

If the charity knows that no heir objects 
to whatever new purpose it has in mind, 
the temptation is great to forget about pe-
titioning a court and going through what 
could be a time-consuming process  easier 
to just make the change. The charity is on 

its honor to go through the prescribed legal 
channels, but often does not.  Or, in some 
cases, the charity makes the change with-
out knowing that the law requires court 
approval, often relying for its authority, 
ironically, on the consent of the donor’s 
spouse or living children, even though 
they have no authority without court ap-
proval, to effect or consent to a change. 
In a recent case involving Trinity College, 
the administration gained the approval of 
several children and procured a letter from 
the donor’s 102-year old widow approv-
ing the change it wanted to make, but not 
spelling out that change differed from the 
donor’s desires. The widow later recanted 
her approval and the College abandoned 
its plan after being chastised by the Con-
necticut Attorney General for intending to 
stray from donor intent.
Robertson v. Princeton

That donors are more aware today of 
what is being done with charitable gifts 
than they were previously is seen in the 
rash of lawsuits brought in the last decade. 
The most publicized recent case is the suit 
brought against Princeton University by 
children of Charles and Marie Robertson, 
heirs to the A&P grocery fortune.  Filed 
in 2002 and settled several weeks before 
the scheduled trial date in early 2009, the 
case amassed almost a half million pages 
of internal documents in its court file and 
each side reportedly spent roughly $40 
million in legal fees before the prospect of 
spending millions more in a trial led the 
parties to settle. Princeton had to return 
to the family about $100 million, but was 
allowed to keep an endowment fund of 
about $600 million to $800 million, which 
grew from the original $35 million gift 
that was made in 1961. During the course 
of the trial, Princeton acknowledged using 
about $800,000 improperly and returned 
that amount to the Robertson gift fund.  
Even today, the parties are fighting pas-
sionately over who got the better of the 
settlement, (most, but not all, observers 
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A key issue is whether under Louisiana law  
“would-be heirs have standing to sue  
to enforce conditions in a will or gift.”

think it was Princeton), and who would 
have won. A score of articles have been 
written on the subject. 

The Robertson case validates the claim 
by a philanthropy scholar that “no two 
words in the philanthropic and nonprofit 
world stir up more passions on all sides 
than the words ‘Donor Intent.’”7                       
Surge in donor intent cases

Other major institutions caught up in 
recent donor-intent controversies  most of 
them not involving a clash of ideologies, 
just the alleged misuse of donated funds 
– include Brandeis University, Florida 
State, the University of New Mexico, the 
University of South Dakota, Randolph 
College in Virginia (formerly Randolph-
Macon Woman’s College), Trinity Col-
lege, Vanderbilt University, Fiske Univer-
sity, St. Olaf College, UCLA, USC, and 
the Metropolitan Opera. A suit closely 
watched is the one brought against Tu-
lane University by two distant heirs of 
Josephine Louise Newcomb whose 1886 
gift of $100,000 and later donations estab-
lished a stand-alone women’s college at 
Tulane which the University, in the wake 
of Hurricane Katrina, sought to fold into 
one unified college.  A key issue is wheth-
er under Louisiana law “would-be heirs 
have standing to sue to enforce conditions 
in a will or gift.”

Gift restrictions have always been a 
component of charitable gift planning.  
Two philanthropy scholars note, however, 
that “…while gift restrictions are not new, 
the increasing number of lawsuits filed 
by donors and their families to enforce 
gift intent represent an alarming recent 
trend.”8  Matching the increase in lawsuits 
is the proliferation of online articles, com-
ments, and two-way discussions on the 
subject.  
Essential to hire a lawyer 
and other professionals          

As one makes his/her way through this 
burgeoning body of literature, one notices 
a common characteristic.  Every written 
piece assumes that the donor will be rep-
resented by counsel, from the initial gift 
instrument through all the stages the gift 
may wend its way.  It is inconceivable to 
these dozens of veteran practitioners and 
academics that a donor would consider 
making a six-figure or more gift to char-
ity without seeking continuing assistance 
from experienced philanthropy profes-
sionals. 

One gains an understanding of why 
this is so from reading the many horror 
stories where innocent donors feel cheat-
ed or shortchanged in some way in their 

attempts to have their donations managed 
in the way they wish. “Perhaps the most 
common and emotionally painful risk 
that philanthropists face,” according to a 
prolific author on the subject, “…is the 
violation of donor intent. … When donor 
intent is flagrantly violated it is something 
akin to a total loss for the ‘philanthrop-
ic investor’.”9   There are many ways a 
simple restricted gift can go wrong.  One 
early way is in the structuring, and word-
ing, of the gift in the gift instrument. The 
charity’s representative has been trained 
to persuade the donor to make the gift un-
restricted.  He knows a number of ways 
in which this objective can be achieved.  
The representative may be himself law-
trained. If not, there is a lawyer to back 
him up.  For a donor to wade into negotia-
tions over his intended gift without sepa-
rate representation is asking for heartache 
down the road.              
Danger in relying on  
charity’s counsel

It is understandable that a donor, hav-
ing warm feelings toward the charity to 
begin with, would also favorably view the 
lawyers and accountants working for the 
charity. The donor might be excused for 
thinking that the charity’s counsel and ac-
countants would always be on the lookout 
for wrongdoing on the part of the charity. 
It cannot be assumed, however, that the 
charity, through its legal department, will 
be neutral in seeing that its gift adminis-
trators observe donor intent. Its lawyers 
are being paid to support the gift admin-
istrators, not to protect the unrepresented 
donor. Their legal advice will be oriented 
toward achieving the result desired by the 
charity, not toward applying the law to the 
facts regardless of where that my lead. 
That the law firm representing the charity 
is large and established is no guarantee it 
will not seek to color its legal advice in 
favor of the source of its fees. As for the 
charity’s accountants, their objectives will 
be different from the interests of the do-
nor.

Need for other professional advice
For a restricted gift which will require 

extensive accounting by the gift’s admin-
istrator, a donor may need the advice of an 
accountant, both in planning and execut-
ing the restricted gift; and, in checking on 
the periodic accounting statements usu-
ally provided by the charity. 

The larger the gift, the greater may 
become the need for a professional invest-
ment advisor. Charities which administer 
multiple restricted gifts/trusts may wish to 
manage for investment purposes the dif-
ferent funds in a single all-purpose invest-
ment account (although the law requires 
that separate records and separate banking 
and other accounts be kept). The donor’s 
intent may call for more liquidity, or more 
income vs. capital appreciation, than the 
charity’s single account will provide.  Fi-
nally, there are always tax considerations 
requiring tax expertise. 

 The charity of course would prefer to 
do business with the donor alone. But giv-
ing money away is hard and tricky work 
and should not be undertaken alone. A 
donor will naturally have warm feelings 
about his intended charity or he would not 
have chosen it.  But caution should temper 
those feelings.
Protecting one’s gift  
from future diversions

First and foremost, it is essential that 
the donor and charity freely communicate 
with each other at all phases of a restricted 
gift and that both understand what the ex-
pectations of the other are. It is crucial that 
the parties agree to any restrictions before 
the instrument is drafted. 

A traditional way to prevent the char-
ity from diverting the gift away from the 
purpose stated in the deed instrument, 
even to use the money in opposition to 
that purpose, is to write into the deed in-
strument a reverter clause, providing that 
if the charity no longer applies the gift as 
the donor intended, the gift reverts to an-
other charity, or is to be used for another 
purpose chosen by the donor.
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Some charitable gifts are structured so 
that a small board of trusted friends who 
share the same charitable vision as the 
donor are invested with the sole ability to 
change the purpose for which the gift is 
to be used.  That way the charity cannot 
invoke the cy press doctrine in order to 
apply the gift to its new favored purpose.

Many other tricks to outfox the chari-
ty, of varying degrees of complexity, have 
been developed by resourceful profes-
sional advisors.  But a donor who wishes 
to use one of those tricks without assis-
tance from counsel is taking an unneces-
sary risk.

The donor traditionally wishes to have 
his gift exist “in perpetuity.”  But that is 
the feature of restricted gifts most galling 
to charities.  As John D. Rockefeller said, 
“Perpetuity is a long time.” And charities 
lose patience with gifts which can never 
be changed. More and more scholars ad-
vise donors to forget about making per-
petual gifts except for those to museums. 
They accept as reality that donor intent 
inevitably erodes over time. 

Some sophisticated philanthropists, 
such as Warren Buffet and Bill Gates, take 
a pragmatic approach and do not provide 

that the gift be in perpetuity.  Instead they 
select a duration, such as 75 years, which 
they calculate will be long enough to ac-
complish their philanthropic goal and at 
the same time weaken any petition for a 
substituted purpose filed by the charity 
pursuant to the cy pres doctrine. 

They thus increase the probability that 
the fund they created will be distributed in 
the way they will have set forth in the gift 
instrument, not the way a judge decides 
after a free-for-all hearing, which could 
last months. 

Conclusion 
Not all charities, of course, are as 

intent on pursuing their own agenda as 
the above text may suggest. But enough 
are that a donor wishing to have his 
money used according to his wishes, after 
engaging professional assistance, should 
interact with every charity at arms length 
and plan the gift so as to retain control of 
it after his death. This is particularly true 
of gifts to higher education, a chronic 
violator of donor intent. Meanwhile, 
state legislatures need to address the 
woeful lack of enforcement mechanisms, 

a situation which currently encourages 
charities to further mock the broken-down 
honor system.
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The First 50 Men in Idaho Law

  

These men were not chosen so much  
for their legal ability, as their political party  
affiliation (Republican) and close personal  

ties to President Lincoln.     

In 2005, I authored a book entitled 
1895-1975: The First 50 Women in Idaho 
Law, summarizing the personal and pro-
fessional histories of the first 50 women 
admitted to practice law in Idaho.  Ever 
since, people have asked me to do some-
thing similar for the first 50 men to prac-
tice law in Idaho.  This article – while not 
as detailed as my previous book – identi-
fies the first 50 men admitted to practice 
law before Ida-
ho’s Territorial 
Supreme Court.  
In particular, it 
highlights the ac-
compl ishments 
of the first two 
lawyers admit-
ted to practice in 
Idaho – Hartwell 
Lytton Preston, a 
Harvard graduate 
from Ohio, who 
was an outspoken 
anti-slavery activist and successful law-
yer; and Edward J. Curtis, a Princeton-ed-
ucated lawyer, who served Idaho in many 
capacities, including as its long-serving 
and much beloved Secretary of the Idaho 
Territory.  The remaining “first 50” men 
– including Idaho’s first (serving) U.S. At-
torney, Boise’s first mayor and delegates 
to Idaho’s Constitutional Convention – 
are also identified and discussed.
In the beginning: Creation of the 
Territory of Idaho

The Idaho Territory was organized by 
Act of Congress on March 3, 1863, out of 
portions of Washington, Utah, Nebraska, 
and the Dakota Territory.  This Act vest-
ed the judicial power of the Territory in 
a Supreme Court, district courts, probate 
courts, and justices of the peace.1  The 
Act also provided that the Supreme Court 
should consist of a Chief Justice and two 
Associate Justices, appointed by the Pres-
ident of the United States for a four year 
term.  The Territory was divided into three 
judicial districts.2  In addition to serving 
on the Supreme Court, each justice was 
required to “ride circuit” as a district court 
judge in one of the three judicial districts.

On March 10, 1863, seven days after 
the organization of the Territory, Presi-
dent Abraham Lincoln appointed Idaho’s 
first members of the Territorial Supreme 
Court: Aleck C. Smith and Samuel C. 

Parks were appointed as Associate Jus-
tices, and Sidney Edgerton was appointed 
Chief Justice.  These men were not cho-
sen so much for their legal ability, as their 
political party affiliation (Republican) and 
close personal ties to President Lincoln.  
None of them was from Idaho.
Members of the Territorial  
Supreme Court

Aleck Smith was born in Jacksonville, 
Illinois around 1838 and traveled to the 
Washington Territory 
in the 1850’s where 
he served for a short 
time as a prosecuting 
attorney.  There, he 
met his future wife, 
the daughter of the 
surveyor-general of 
the Washington Ter-
ritory, Anson Henry, 
and one of President 
Lincoln’s closest 
friends.  Henry was instrumental in the 
creation of the Idaho Territory and in get-
ting his son-in-law appointed to the bench.  
Smith was only twenty-five at the time of 
his appointment and was assigned to cov-
er the First District by Governor William 
Wallace.  Inexperience and his reputation 
for hard-drinking led to Smith’s removal 
from office in 1866.

Samuel Parks was a close personal 
friend of President Lincoln as the two had 
practiced law in the same Illinois courts 
years before.  Parks’s educational and le-
gal credentials were stronger than those of 
Smith and Edgerton.  He had a bachelor’s 
degree from Indiana University, he stud-
ied law between 1838 and 1839, and had 
a master’s degree from Illinois College.  
Parks administered the oath of office to 
the first Idaho Territorial Legislature on 
December 7, 1863.  Governor Wallace 
assigned the Second District to Parks 

who, in the absence 
of Justice Smith, 
held a special term 
of court in Lewiston 
in January 1864 for 
the high-profile trial 
of Lloyd Magruder’s 
murderers.  Shortly 
thereafter, Justice 
Parks convened the 
Territory’s first term 
of a district court in 
Idaho City on Febru-
ary 23, 1864.  After issuing a venire for 
thirty-six jurors and admitting a number of 
attorneys “having shown to the court that 
they had been admitted in other states and 
territories,” Justice Parks addressed those 
in his courtroom on that historic day:

To some, and perhaps to a con-
siderable extent, the property, the 
liberty and the lives of many men 
depend upon my action in this 
court.  I do not think that a judge 
can always decide aright; I know 
that I cannot.  All that I promise is 
that to the best of my ability I will 
discharge the duties incumbent 
upon me, and by so doing strive to 
secure the confidence of the bar and 
of the people. . . Amid the difficulty 
and embarrassments of an untried 
position, of an unfamiliar practice 
and heavy responsibility, I rely for 
success much upon your assistance 
and generosity.  In some degree my 
reputation depends upon the result 
of this court; if it shall not succeed, 
I am sure the fault will not be yours. 
Hoping that it may not fail, and that 
the just expectation of the commu-
nity may not be disappointed, I en-
ter upon the discharge of the duties 
of the office assigned me.3

In April 1864, Parks returned east for 
a three-month leave of absence, later ex-
tended to four months because of faulty 
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The first order of business was to admit  
H. L. Preston as an attorney and counselor of the Court. 

Mr. Preston thereby became the first person  
admitted to practice law in Idaho.

stage service.4  Parks finally returned to 
Idaho in August 1864, but left for Illinois 
again in the fall when one of his children 
died.  Parks resigned from the Territorial 
Supreme Court shortly thereafter.  His 
successor, Justice Milton Kelly, was ap-
pointed on April 17, 1865.

Chief Justice Sidney Edgerton, Idaho’s 
first Chief Justice, never performed an of-
ficial act while on the 
Court.  Edgerton was 
born in Cazenovia, 
New York in 1818.  
He attended country 
schools during his 
childhood and later 
the Genesee Wesley-
an Seminary in Lima, 
New York.  In 1844, 
he moved to Ohio 
and began working 
in the law office of 
Congressman Rufus P. Spaulding, while 
teaching for an academy in Tallmadge, 
Ohio.5  He studied law and graduated from 
the Cincinnati Law School in 1845.  In 
1846, Edgerton was admitted to the Ohio 
bar and began practice in Akron, Ohio.  In 
1848, he married Mary Wright and was a 
delegate to the convention that formed the 
Free Soil Party.  Edgerton was a success-
ful lawyer, serving as prosecuting attor-
ney of Summit County, Ohio from 1852 
to 1856, whereupon he was nominated to 
be a probate judge (which he declined).  
Instead, Edgerton, who was an outspoken 
abolitionist, served as a delegate to the 
first Republican National Convention in 
1856.  Later, he served in Congress from 
1858-1864 and as a colonel for the Union 
Army during the Civil War.  At the time 
of his appointment to the Supreme Court 
in Idaho, Edgerton was a lame-duck con-
gressman from Ohio.

Idaho’s first territorial Governor, Wil-
liam H. Wallace, assigned Edgerton to the 
Third District, then composed of present-
day Montana and eastern Wyoming.  When 
Edgerton set out for Idaho, he was turned 
back by the snow in the Bitterroot Moun-
tains (and the fact that his wife was preg-
nant).  As explained by Bradley B. Wil-
liams in “Idaho’s First Territorial Judges”:  
“Stuck in what was to become Montana, 
Edgerton began working for the creation 
of that territory out of Idaho.  Edgerton re-
signed before he heard a single case on the 
Idaho bench in order to accept his next ap-
pointment in 1864, governor of Montana 
Territory.”6  His successor, Silas Woodson, 
was appointed on July 28, 1864, but also 
failed to qualify and enter on the duties of 
the Chief Justice.  Thus, on February 14, 
1865, Chief Justice John R. McBride7 was 
appointed to succeed him.

First session of Territorial  
Supreme Court

Convening a full Supreme Court 
proved as difficult as appointing each of 
its members.  The first session of the Ter-
ritorial Supreme Court was scheduled to 
convene at Lewiston (the territorial seat 
of government at the time) on August 1, 
1864.  However, because no justices were 
present, Court was adjourned from day to 
day by the Sheriff until August 8, 1864 
when Justice Smith was present, and, even 
then, adjourned until December 4, 1864.  

On December 4, 1864, the Supreme 
Court convened at Lewiston with Jus-
tice Smith in attendance.  Once again, a 
quorum could not be reached so Court 
adjourned “until the next regular session 
unless sooner convened by law.”  No term 
of the Territorial Supreme Court was held 
during 1865.  Although an attempt was 
made to hold a term in January 1866, only 
Justice Kelly was present and, therefore, 
he adjourned Court to May 14, 1866.  On 
that day, Court was opened; however once 
again, only one justice was present and 
Court was adjourned from day to day until 
May 30, 1866.  On May 30, 1866, Chief 
Justice McBride was present, but no court 
business was done.

On May 31, 1866, Chief Justice John 
R. McBride, Justice 
Milton Kelly and 
Justice Aleck Smith, 
sat together for the 
first time and con-
vened Idaho’s Terri-
torial Supreme Court 
in Lewiston.8  The 
first order of busi-
ness was to admit 
H. L. Preston as an 
attorney and coun-
selor of the Court.9  Mr. Preston thereby 
became the first person admitted to prac-
tice law in Idaho.  
H.L. Preston – First attorney admit-
ted to practice in Idaho

Hartwell Lytton (“H.L.”) Preston was 
born on June 20, 1821 in Campbell Coun-

ty, Virginia on a small farm his parents 
owned about 6 miles west of Lynchburg.  
Preston was the ninth child in a family of 
sixteen.  His parents, 
Peter and Abi Hole 
Preston, were anti-
slavery Quakers who 
moved to a farm near 
Hanoverton, Ohio in 
1825.  It is believed 
that Preston attended 
and graduated from 
Harvard.  

In 1845, Pres-
ton was a teacher in 
southern Ohio at Fort 
Soakum.  There, he joined with other early 
anti-slavery activists and the Underground 
Railroad.  Soon, it “became known that 
[Preston] was a prominent anti-slavery 
man, and he had the manhood to declare 
his sentiments in public.”10  Preston reg-
ularly lectured on the subject of slavery 
and, on one particular night, aroused the 
anger of a mob who “all full of whiskey 
and with their best and only arguments, 
rotten eggs and scandalous and blasphe-
mous language . . . took possession by 
force and besmeared the school room, 
books and many ladies dresses with rot-
ten eggs, and gave Mr. Preston more than 
his share.”11  These types of incidents only 
seemed to harden Preston’s resolve to 
speak out against slavery.  Preston began 
traveling around the countryside to lecture 
against slavery.  Indeed, according to the 
1850 Census, Preston was engaged as a 
“Free Soil Lecturer” – he traveled around 
the country, advocating the political view 
that any new states admitted to the union 
not be allowed to hold slaves.

By 1854, Preston’s travels had taken 
him to Crescent City, California where 
he began the practice of law and became 
a noted criminal lawyer.  He continued 
his anti-slavery lectures and was very in-
volved in politics.  In 1853, Preston was 
appointed chairman of the Crescent City 
Democratic County Convention.  In 1855, 
Preston’s brother, Lindley Murray Pres-
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     Prickett and Preston resisted this move, 
knowing the damage it could do to their case. 
They chose instead to accept Emma’s written 
statements about the extent of her injuries. 
     The stage company sought to prove that 
Emma Cox was not a paid passenger and had 
distracted the driver, thereby causing 

the accident. However, 
the jury of mostly single 
men were said to be 

clearly 

sympathetic 
toward the young 
woman. She was 
thought to be 
very marriageable 
if she were to 
receive a large 

settlement in the 
case. 

     After several days of trial, the jury awarded 
Cox the unexpectedly large sum of $14,000 in 
damages, an award that was upheld by the Idaho 
Supreme Court in 1871.  
     Following the Supreme Court decision, 
Henry Prickett attempted an intricate legal 
maneuver that involved getting the clerk of the 
court, Thomas Donaldson, to unlawfully issue a 
supersedeas. Donaldson refused and the ruling 
stood. 
     Northwestern Stage paid the judgment and 
Cox’s attorneys received half of the sum 
awarded. Emma Cox was said to have quickly 
spent her share of the settlement purchasing new 
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     One day in the fall of 1870  Emma Cox, 
a young woman from Silver City, decided to 
take a free ride on a stagecoach. The 18-
year-old was not listed as a passenger 
because she had not paid. The driver offered 
to let her ride free, up on top with him, as 
far as the next stage station.  
     During the ride, the stagecoach somehow 
overturned, and Emma rolled 
down an 
embankment, 
injuring her 
hip and 
fracturing her 
thigh bone.  
     Cox was 
brought to Boise 
for medical 
attention. 
Eventually she asked 
the stage company to 
pay her medical 
expenses and the 
cost of her stay at 
a Boise hotel, 
Hart’s Exchange.  
     When the 
company refused 
to pay, Emma 
filed suit against 
the Northwestern 
Stage Company. 
Former chief 
justice John R. 
McBride, 
considered to be 
the best trial 
attorney in the territory, served as her 
counsel, seeking damages of $20,000 on her 
behalf.  
     The stagecoach company was represented 
by two well-known Boise attorneys, who 
were thought by some to have only 
moderate courtroom skills: Henry Prickett 
and H.L. Preston. Judge Joseph R. Lewis 
presided at the trial in November of 1870. 
     In court, Cox’s attorney graphically 
illustrated Emma’s injuries using the femur 
and pelvic bones of a Native American 
woman apparently retrieved from a burial in 
the Boise foothills. He also tried to have the 
jury visit Emma in her sickbed at the hotel to 
see her condition first-hand.  

Emma’s attorney, former 
Chief Justice John R. McBride. 

The road from Silver City. 
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Curtis urged legislators to devote their  
attention to correcting inconsistencies in  

existing laws rather than the  
enactment of new ones.    

ton, joined him in Crescent City to prac-
tice law.  Preston continued to practice 
law and remained involved in local poli-
tics in California until 1863, when he and 
others in Crescent City organized a Union 
League to support the government in com-
bating the southern rebellion.  Although 
there is no record that Preston ever served 
in the military, he is often referred to as 
“Colonel Preston” after the Civil War.

In 1866 – three years after Idaho was 
admitted as a territory – Preston made his 
way to Idaho, presumably to continue his 
anti-slavery lecturing.  On May 31, 1866, 
Preston was admitted to practice law in 
Idaho – becoming the first lawyer admit-
ted to practice before the Idaho Territorial 
Supreme Court.  Preston practiced law 
with J.B. Rosborough through approxi-
mately 1873.  In 1870, Preston lived and 
worked in Silver City.

In April 1872, Preston – perhaps wea-
ry of traveling on the lecture circuit – and 
his brother purchased a vineyard near 
Cloverdale, California with the purpose of 
retiring there to grow grapes.  After tying 
up his practice in Idaho, Preston moved 
to California in October 1872.  The local 
paper reported the event:

H. L. Preston came down on 
Thursday from Idaho City where he 
had been to settle up the Vantine es-
tate, and left Saturday morning for 
Silver City.  He will travel thence 
to San Francisco where he will 
make his headquarters.  He and his 
brother have purchased a vineyard 
in Sonoma County.  Between the 
vineyard and the practice of his pro-
fession in San Francisco, we take 
it the Colonel will engage his time 
pleasantly.  We are sorry to spare 
him from Idaho, but he has our best 
wishes wherever he may be.12

Preston practiced law in San Francisco 
from 1874 to 1876.  During this time, he 
met Emily Lathrop Appleton Burke.  Em-
ily was well known and had a busy (unli-
censed) practice as a spiritual leader and 
healer who prescribed her own home-
brewed remedies and concoctions.  They 
were married on May 30, 1875 and moved 
to the property near Cloverdale in 1877 or 
1878 with plans to retire.  But retirement 
proved difficult for Emily because her 
patients followed her seeking treatment.  
Concluding that it was God’s will that 
she continue to work, the Prestons built a 
hospital and medicine house for Emily’s 
practice and devoted followers were al-
lowed to build houses on the Preston land.  
The Prestons held church services in their 
home and Preston gave spiritual lectures 

in the meeting house.  Emily professed to 
be able to “read the words of God written 
on walls of light” and would present these 
messages to their assembled group.  Pres-
ton fully endorsed his wife’s calling and 
believed in the divine inspiration for her 
gifts.  The Preston ranch grew and became 
known as the Preston community.  Both 
H.L. and Emily were highly respected in 
Sonoma County.

Preston died at the age of 69 on De-
cember 12, 1889 in the town that came to 
bear his name, Preston, California.
Remaining “First 50” Men admitted 
to Idaho Supreme Court

During 1866, the Territorial Supreme 
Court admitted a total of twenty-nine at-
torneys to practice law in the territory.  
Some of them include:

2.	 Edward (“Ned”) J. Curtis (admit-
ted on May 31, 1866).  Curtis was born in 
Worcester, Massachusetts in 1827.  After 
graduating from Princeton University in 
1848, Curtis went to Boston and studied 
law under the celebrated jurist Rufus Cho-
ate.  While there, he 
received news of the 
discovery of gold in 
California and de-
cided to head west, 
arriving in San Fran-
cisco in 1849.  After 
a short time seeking 
gold, he resumed his 
legal studies with 
Judge Chipman in 
San Jose and Judge 
Murray in Sacramento.  In 1851, he be-
came the editor of the newspaper in Yreka 
and was twice elected to the Legislature 
from Siskiyou County.  In April 1856, he 
was admitted to the California bar and be-
gan practice in Weaverville.  Curtis also 
served as judge of the Court of Sessions 
in Trinity County for two years.  

In 1856, Curtis married Susan L. 
Frost, a popular school teacher in Sacra-
mento.  They were the parents of five chil-

dren.  Their eldest, Edward L. Curtis, later 
served as Secretary of the Territory and 
Acting Governor (like his father) and reg-
ister of the land office, until his early death 
in 1890.  Their remaining children were 
Anna, William R., John J., and Henry C. 
Curtis’s oratory skills were unmatched, 
as exemplified by his being elected to the 
Oregon legislature after a brief stop in 
southern Oregon on his way to the Wil-
lamette Valley in 1856.  Curtis heard that 
a democratic convention was being held 
there and dropped in to the hall where he 
met a friend who asked him to make a 
speech.  Curtis complied and “so electri-
fied the convention that although a non-
resident, and really a republican in poli-
tics, he was nominated for the Legislature, 
stopped over and made the campaign, was 
elected and served the term.”13

At the outbreak of the Civil War, Curtis 
was commissioned as a second lieutenant 
by Governor John L. Downey, in a com-
pany of the Second Brigade of California 
volunteers, but his command was never 
ordered to the front. When his property 
in Weaverville, California was destroyed 
by a flood, he moved to Virginia City, Ne-
vada where he formed a law partnership 
with Thomas Fitch.   

In 1864, Curtis traveled to Idaho with 
Richard T. Miller and Hill Beachy14 and 
set up a practice with Miller in the new 
and prosperous mining camp of Silver 
City. Curtis was admitted to practice be-
fore the Territorial Supreme Court of Ida-
ho on the first day it convened, May 31, 
1866.  Thereafter, on July 1, 1868, Cur-
tis’s law partner – Miller – was appointed 
as one of the Associate Justices of the 
Idaho Territory.  

On May 4, 1869, Curtis was appointed 
Secretary of the Territory by President 
Grant, whereupon he moved to Boise.  
Under Idaho’s Organic Act, the Secretary 
of the Territory acted as Governor when-
ever a vacancy existed in the Governor’s 
office or the Governor was absent.  Given 
that the first few men appointed as Gov-
ernor of the Idaho Territory failed to take 
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Issue #: [Date] Dolor Sit Amet 

Like many of 
Idaho’s early lawyers, 
Edward J. Curtis got his 
start in the mining towns 
that spurred the 
settlement of the 
territory. He 
came to Idaho in 
1864 with 

Richard T. Miller and they set up a law office 
together in the mining boomtown of Silver City. 
Curtis was admitted to practice law before the Idaho 
Supreme Court in 1866.   
     A Princeton graduate, Curtis was 
born in Massachusetts in 1827 and 
studied law under the celebrated 
jurist Rufus Choate. He headed 
west in 1849 following the news of 
gold for the taking in California.  
     After a short-lived mining 
experience, he resumed his legal 
studies, worked as a newspaper 
editor and was elected to the 
California state legislature. Curtis 
was admitted to the California bar 
in 1856 and set up practice. He also 
served as judge of the Court of 
Sessions for two years.  
     During a brief travel stop in 
southern Oregon in 1856, he spoke 
at the local Democratic Convention 
and “so electrified the convention that 
although a non-resident, and a Republican, he was nominated 
for the Oregon legislature, stopped over and made the 
campaign, was elected and served the term.” 
     In 1869, Curtis was appointed Secretary of Idaho 
Territory and moved to Boise City. Under Idaho’s Organic 
Act, the secretary of the Territory acted as governor 
whenever a vacancy existed in the governor’s office or when 
the governor was absent. Since the first few men appointed as 
governor of the Idaho Territory failed to take office, Curtis 
held the office of governor longer than any of the official 
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appointees. 
He was appointed a delegate to the Republican national 

convention in 1872; served as adjutant-general of the territory 
during the Indian War (1877 to 1878); and was again appointed 
secretary of the territory by President Arthur in 1885 and by 
President Harrison in 1889. Curtis held this office until Idaho 

became a state. 
     Ned Curtis was also known for his efforts to 
establish some of the first libraries in Idaho. 
Lawyers often had extensive book collections that 
were sometimes loaned out. Curtis had a valuable 
law library that was, unfortunately, destroyed in a 
fire in 1882. Always an advocate of libraries, he 
not only secured a $5,000 appropriation to found 

the Idaho Law Library, but also donated a book 
collection in 1886 to start the territorial penitentiary’s first 
library, at a time when the penitentiary was filled with 
prominent Mormon leaders imprisoned for unlawful 
cohabitation with plural wives. 
     Governor James H. Hawley referred to Curtis as “one of the 
most distinguished members of the early Idaho bar.” Curtis 
passed away in 1896 and was buried in Boise’s Pioneer 
Cemetery. 

Sources: The First 50 Men in Idaho Law, D. Kristensen 2010;  
History of Idaho, J.H. Hawley 1920;  

Idaho’s Early Libraries, Idaho State Historical Society 1993 
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Curtis served as Adjutant-General of the  
Territory at the time of the Indian War in 1877-1878, 

whereupon he secured several peace treaties  
with “hostile chiefs” in southern Idaho.     

the office (e.g., Gilman Marston, Alexan-
der H. Conner, and Thomas M. Bowen), 
Curtis had the distinction of holding the 
office of Governor longer than any of 
them (although never appointed to such 
office).  One of Curtis’s first acts as Secre-
tary was to take steps to establish a work-
ing state library and, in a message to the 
Idaho Legislature on December 8, 1870, 
Curtis urged legislators to devote their 
attention to correcting inconsistencies in 
existing laws rather than the enactment of 
new ones.

 In 1874, Curtis (as Secretary of the 
Territory) was directed by the legislature 
to compile the laws of Idaho, both gen-
eral and special, from first to seventh ses-
sions, inclusive.  The legislature further 
instructed him to have 300 copies printed 
and distributed, provided Congress would 
make an appropriation to pay the expense 
of publication and distribution.  Curtis 
compiled the laws as directed, but it ap-
pears that Congress failed to make the 
necessary appropriation for the print-
ing.  Curtis offered his manuscript to the 
eighth legislature for $3,500.  This offer 
was accepted and the legislature ordered 
territorial warrants to be issued in pay-
ment thereof.  Before the end of the ses-
sion, however, members of the legislature 
concluded that Curtis’s compilation was 
not sufficiently complete and, therefore, 
passed an act creating a board of three 
members, to serve without pay, to make a 
thorough code revision.  An appropriation 
of $1,400 was made to cover the cost of 
printing the revised edition and the board 
was authorized to include all acts from the 
eighth session of the legislature, although 
not all of the acts of that session were in-
cluded for some reason.

Curtis was appointed a delegate to 
the Republican National Convention in 
1872 and served as Adjutant-General of 
the Territory at the time of the Indian War 
in 1877-1878, whereupon he secured sev-
eral peace treaties with “hostile chiefs” in 
southern Idaho.  Given his “excellent re-
cord,” President Chester Arthur appointed 
him as Secretary of the Territory in Febru-
ary 1889 “entirely without solicitation on 
the part of Judge Curtis, and even without 
his previous knowledge.”15  Curtis was re-
appointed by President Harrison in Febru-
ary 1889, holding the office until the state 
was admitted.  From 1890-1893, Curtis 
served as Adjutant-General for the newly-
formed State of Idaho.

Early lawyers in the Idaho Territory 
were known for their vast book collec-
tions, which were sometimes loaned out.  
Curtis was no exception, being the proud 
owner of a valuable law library that was, 

unfortunately, destroyed by fire in 1882.  
Undaunted, Curtis continued to advocate 
for libraries, traveling to Washington, 
D.C., to secure a $5,000 appropriation to 
establish the Idaho Law Library.  In addi-
tion, he donated a book collection in 1886 
to start the territorial penitentiary’s first 
library.16

After Idaho became a state, Curtis went 
back to the practice of law for a short time 
until his death on December 29, 1895.  
Governor Hawley referred to “Governor” 
Curtis as “one of the most distinguished 
members of the early Idaho bar.”17  He is 
buried in Boise’s Pioneer Cemetery.18

14.	 George Ainslie (admitted on June 
6, 1866).  Ainslie was 
born on October 30, 
1938 in Boonville, 
Missouri.   Shortly 
thereafter, his family 
moved to Scotland 
until 1844 when they 
returned to Missouri.  
Ainslie attended St. 
Louis University in 
1856 and 1857 and 
graduated from the 
Jesuit College at St. Louis with a law de-
gree and was admitted to the Missouri bar 
in 1860.  Ainslie practiced law briefly in 
Boonville, Missouri but moved to Colo-
rado in 1860.  In 1862, Ainslie moved to 
Elk City, Idaho to mine.  One year later, 
Ainslie moved to Idaho City. 

Ainslie married Sara Owens on March 
27, 1866 in Boise, and was admitted 
to practice in the Territory of Idaho on 
June 6, 1866.  Ainslie practiced with R. 
E. Foote in Idaho City, mined, and edited 
the Idaho World newspaper (1869-1873).  
He was elected to serve as a member of 
the Territorial Council (1865-1867) and 
as district attorney for the Second District 
from 1874 to 1876.  In 1878 Ainslie was 
elected as the territorial representative to 
Congress, but was defeated for re-election 
in 1882.  Given his political involvement 
and service as Chairman of the Democrat-
ic Party, Ainslie was elected to the Idaho 

Constitutional Convention as a delegate 
from Boise County.  According to Den-
nis Colson in Idaho’s Constitution: The 
Tie That Binds, “Ainslie was an important 
spokesman for the Democratic caucus at 
the constitutional convention, even though 
he was more highly regarded for his writ-
ing than speaking.  He was chosen to au-
thor the address encouraging the adoption 
sent by the convention with the constitu-
tion.”  Thereafter, Ainslie continued his 
active involvement with the Democratic 
Party and served on the national Demo-
cratic committee from 1896 to 1900.

Ainslie moved to Boise in 1890 where 
he worked to form the Boise Rapid Tran-
sit Company and the Artesian Hot and 
Cold Water Company.  He was vice-pres-
ident of the Artesian Water Company for 
10 years and served as one of its direc-
tors until 1902.  Ainslie and his wife had 
two children, Lucy and Adelma.  Ainslie 
moved to California in 1908 and died in 
Oakland, California on May 9, 1913.19 

22.	 Samuel A. Merritt (admitted on 
June 11, 1866).  Merritt was a successful 
lawyer and politician prior to moving to 
Idaho and is perhaps best remembered as 
the last man to serve as Chief Justice of 
Utah’s Territorial Supreme Court.

Merritt was born 
in Staunton, Vir-
ginia on August 15, 
1827.  He attended 
the Staunton Military 
Academy and gradu-
ated from Washing-
ton College (now 
Washington and Lee 
University) in Lex-
ington, Virginia, in 
1848.  Merritt moved 
to Mariposa County, 
California in 1849 and served as county 
clerk and public administrator in 1850.  
He served as a member of the California 
State Assembly in 1851 and 1852, rep-
resenting Mariposa and Tulare counties.  
Merritt studied law and was admitted to 
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In January 1868 – just two months after taking office – 
Prickett resigned as mayor of Boise,  
having successfully started the city’s  

form of government.   

the California bar in 1852, when he be-
gan practicing.  He continued his public 
service, being elected to the California 
State Senate in 1857-1862.  

In 1862, Merritt moved to the Ter-
ritory of Idaho and was admitted to the 
Idaho bar on June 11, 1866.  As he did 
in California, Merritt continued to be in-
volved in politics (as a Democrat).  Mer-
ritt served as a delegate to the U.S. House 
of Representatives from the Territory of 
Idaho from March 4, 1871 through March 
3, 1873.  However, after losing his bid 
for re-nomination, Merritt moved to Salt 
Lake City, Utah and engaged in mining 
operations and the practice of law.  There, 
Merritt continued to pursue his interest 
in politics, serving as city attorney from 
1888-1890 and as a member of the Demo-
cratic National Committee in 1892.  

Given his prominence in the bar and in 
democratic politics,  U.S. President Gro-
ver Cleveland appointed Merritt to serve 
as Chief Justice of the Supreme Court of 
the Territory of Utah in January 1894.  He 
held that position until Utah’s statehood in 
1896.  Merritt died in September 1910 at 
the age of 83.20

25.	 Henry E. Prickett (admitted 
on June 14, 1866).  
Prickett was born in 
England in 1839 and 
lived with his wife 
Martha and daughter 
Ida in Black River 
Falls, Wisconsin.  In 
the 1860’s, he served 
one term in the Wis-
consin state legisla-
ture before moving 
his family west to 
Idaho City, then to Boise in 1865.  

On June 14, 1866, Prickett was admit-
ted to practice before the Territorial Su-
preme Court of Idaho.  Prickett worked 
as a lawyer in Boise on tax matters and 
eventually opened a law firm with Joseph 
Miller – Miller & Prickett.

Prickett may be best remembered as 
the first mayor of Boise, but that distinc-
tion came about in an unusual way.  On 
December 12, 1864, the Idaho legislature 
incorporated “Boise City” and required its 
residents to approve a city charter.  In the 
election of March 21, 1865, the charter 
failed by twenty-four votes.  On January 
11, 1866, the charter again failed – fu-
eled by anti-government sentiment of its 
residents.  The legislature forced the issue 
by stipulating that a temporary mayor and 
council be named in the next charter.  On 
May 7, 1866, the mayor-elect and newly-

elected city council refused to take the 
oath of office, having run against the char-
ter previously.  On January 21, 1867, the 
“anti-charter” party easily won, but city 
officials refused to organize.  Eventually, 
the threat of losing land convinced the 
voters of Boise to approve a city charter 
(e.g., without a municipal government, it 
was difficult for Boise residents to secure 
title to city lots).  Thus, the citizens of 
Boise “grudgingly” approved a commis-
sion form of city government in 1867 – 
although anti-charter leaders still refused 
to participate.  Indeed, mayor-elect L. B. 
Lindsey refused to take the oath of office, 
leaving city leaders without a mayor. 

By 1867, Prickett had become a dis-
tinguished member of the Boise commu-
nity, being a practicing attorney with po-
litical experience.  Accordingly, city lead-
ers asked Prickett to step into the role of 
mayor of Boise when Lindsey refused to 
do so.  Prickett accepted this appointment 
and was sworn into office in the chambers 
of Judge John Cummings, thus becoming 
the first mayor of Boise.

Prickett’s first day in office was No-
vember 18, 1867, and his first official 
act as mayor of Boise was to establish a 
“Town Site Fund” for the purpose of run-
ning the city.  The city council authorized 
Prickett to solicit up to $600 in loans in 
order to pay for basic improvements.  In 
January 1868 – just two months after tak-
ing office – Prickett resigned as mayor 
of Boise, having successfully started the 
city’s form of government.  Prickett re-
turned to his law practice in Boise and 
later ran unsuccessfully for the territorial 
council of Ada County.  Despite this elec-
tion setback, Prickett was rewarded for his 
efforts with an appointment to the Territo-
rial Supreme Court as Associate Justice 
on January 19, 1876.  

On December 28, 1880, the Territo-
rial Legislature passed an act, authoriz-
ing the publication of a volume which 
“shall contain all the decisions for the 
court from its organization to the present 
time.”  Previously, a small volume of de-

cisions from 1867 had been published and 
called “Volume 1 of Idaho Reports.”  But, 
those decisions were out of print and hard 
to find.  The Legislature authorized the 
publication of the Supreme Court’s deci-
sions “because the public interests and the 
spirit of public discussion and of freedom 
of inquiry require that everything that so 
closely concerns the community should 
be known and understood.”  1 Idaho iii 
(1904).  To distinguish the new reports 
from the previous publication, the new 
volume was designated “Volume 1, New 
Series.”  Justice Prickett was assigned 
the arduous task of pulling together all of 
the Supreme Court’s decisions from 1866 
through 1880 for publication.  The result 
of his work, Volume 1, was published in 
1904 with the following introductory re-
marks from Prickett himself: 

The pressure of official duties 
has prevented the reporter from 
completing the work for the printer 
as early as he desired, and if he is 
entitled to any praise, it must be 
founded on the accuracy with which 
it has been performed; and we must 
remain content with the hope that, 
in this respect, the result of our 
labors will be found not entirely 
wanting.”21 
Prickett retired from the Court in 1884 

and entered into private practice with Boi-
sean John B. Lamb.  Prickett was also a 
mason at Boise’s Shoshone Lodge.

Prickett died in his sleep during a visit 
to Hailey on June 14, 1885.  His body was 
sent back to Boise via rail to Kuna, where 
a delegation of officials (including Mayor 
James Pinney, John Lemp, John Lamb, 
and Adam Gasser) met him and took him 
to the Masonic Hall.  Prickett was buried 
at the Pioneer Cemetery.  His wife, Mar-
tha, died on August 13, 1890 and was bur-
ied at his side.22

28.	 George C. Hough (admitted on 
August 6, 1866).  Although President Lin-
coln appointed Richard Williams to serve 
as the first U.S. Attorney for the District 
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Having spent a good deal of time researching  
the earliest practicing lawyers in Idaho, I have  

a great appreciation for the personal and professional 
challenges they faced along the way.

of Idaho on March 10, 1863, Williams 
declined soon thereafter and the U.S. At-
torney’s post sat vacant until February 29, 
1864.  On that day, President Lincoln ap-
pointed George C. Hough as U.S. Attor-
ney for the Territory of Idaho.  Hough was 
the only Idaho resident among the first 
batch of territorial officials appointed.  He 
had been endorsed by Territorial Gover-
nor Wallace and by a number of promi-
nent Idaho Republicans.  Hough served as 
U.S. Attorney from 1864 to 1867, thereby 
having the distinction as the first person 
to serve as U.S. Attorney for the Territory 
of Idaho.  Thereafter, Hough served as a 
Special Indian Agent in Idaho, dealing 
with the Nez Perce tribe.  Hough is listed 
as “removed from Territory” as of 1881.23

Of these 29 men, few remained in Idaho 
long.  Indeed, by September 1881 (when 
the first Idaho Report was published): five 
had died; 19 had been “removed from the 
Territory”; one had been appointed to sit 
as an Associate Justice on the Supreme 
Court (Henry E. Prickett); and only four 
were still practicing law in Idaho (Edward 
J. Curtis, Albert Heed, George Ainslie and 
Frank Ganahl).24

The Idaho Bar nearing statehood
The last term of the Territorial Su-

preme Court was held from January 
through March 1890 and adjourned on 
March 5, 1890.  The justices comprising 
the Court at that time were Chief Justice 
James H. Beatty25 and Associate Justices 
Willis Sweet and C. H. Berry.  During its 
27-year existence, the Territorial Supreme 
Court rendered 268 decisions – an average 
of about 10 cases per year (all of which 
appear in the 1st and 2nd Idaho Reports).  
In all, 141 attorneys were admitted to the 
Territorial Supreme Court before state-
hood on July 3, 1890.26  
Epilogue

Having spent a good deal of time re-
searching the earliest practicing lawyers 
in Idaho, I have a great appreciation for 
the personal and professional challenges 
they faced along the way.	  While many 
interesting facts can be gleaned from these 
histories, perhaps one of the most interest-
ing facts (and a reflection of the chang-
ing roles of men and women in society) 
is the amount of time it took for men and 
women to be admitted to practice.  

Between May 31, 1866 and January 
19, 1870, the newly formed Supreme 
Court for the Territory of Idaho admitted 
50 men to the practice of law.  In com-
parison, it took more than 100 years (e.g., 
until 1975) for 50 women to be admitted 
to the practice of law in Idaho.  The first 

woman, Helen L. Young, a school teacher 
from Wallace, was admitted to practice 
before the Idaho Supreme Court on Oc-
tober 26, 1895.  Ms. Young’s admission is 
remarkable for many reasons, not the least 
of which is the fact that at the time of her 
admission, women did not have the right 
to vote in Idaho and an Idaho statute lim-
ited the admission of attorneys to “white 
males.”
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lawyer-politicians who obtained their appointment 
as a result of service to the Republican Party.  In-
deed, only two justices were residents of the Terri-
tory when appointed – Henry E. Prickett and Willis 
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the Republican administration in Washington, D.C., 
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596 (1920).
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that reason, I have listed them in order of their date 
of admittance, but have not discussed them in any 
great detail herein.  The third through fourteenth 
lawyers admitted in Idaho fall into this category: 
(3) William Law, Jr. (admitted on May 31, 1866) - 
listed as “removed from Territory” as of 1881; (4) 

Albert Heed (admitted on May 31, 1866) – served 
as District Attorney for Ada County and in private 
practice; (5) John Landesman (admitted on May 31, 
1866) - listed as “removed from Territory” as of 188; 
(6) Theodore Burmester (admitted on June 1, 1866) 
– practiced with Scaniker & Burmester.  Listed as 
“removed from Territory” as of 1881; (7) Joseph 
Miller (admitted on June 1, 1866) – practiced with 
Henry Pricket in Miller & Prickett in Boise.  Listed 
as “removed from Territory” as of 1881; (8) Wyatt A. 
George (admitted on June 1, 1866) – practiced with 
Curtis & George.  Listed as “removed from Terri-
tory” as of 1881; (9) James S. Reynolds (admitted 
on June 1, 1866) – listed as “removed from Terri-
tory” as of 1881; (10) I. N. Smith (admitted on June 
1, 1866) – listed as deceased as of Sept. 1881; (11) 
Joseph Combs (admitted on June 2, 1866) – listed as 
“removed from Territory” as of 1881; (12) John C. 
Henly (admitted on June 4, 1866) – practiced with 
Gilbert & Henly.  Listed as deceased as of 1881; and 
(13) J.B. Rosborough (admitted on June 5, 1866) 
– practiced with Rosborough & Preston.  Listed as 
“removed from Territory” as of 1881.
19 The fifteenth through twenty-first lawyers admit-
ted in Idaho are as follows: (15) N.T. Caton (admit-
ted on June 7, 1866) – listed as “removed from Terri-
tory” as of 1881; (16) C.B. Waite (admitted on June 
7, 1866) – practiced with Rosborough & Waite.  He 
represented Appellant in first reported case in Idaho 
Reports, J.B. Bloomingdale v. B.M. DuRell & Co., 1 
Idaho 33-41 (1866) and served as District Attorney 
for Boise County.  Waite is listed as “removed from 
Territory” as of 1881; (17) C. Sims (admitted on 
June 7, 1866) – listed as deceased as of Sept. 1881; 
(18) E. W. McGraw (admitted on June 8, 1866) – 
practiced with May & McGraw.  He represented 
Respondent in first reported case in Idaho Reports, 
J.B. Bloomingdale v. B.M. DuRell & Co., 1 Idaho 
33-41 (1866) and served as District Attorney for 
Boise County.  McGraw is listed as “removed from 
Territory” as of 1881; (19) D. W. Douthitt (admitted 
on June 8, 1866) – listed as “removed from Terri-
tory” as of 1881; (20) Charles H. Larabee (admitted 
on June 9, 1866) – listed as “removed from Terri-

tory” as of 1881; and (21) William H. Davenport, 
II (admitted on June 11, 1866) – listed as “removed 
from Territory” as of 1881.
20 N.W.O. Margery (admitted on June 12, 1866) was 
the twenty-third attorney to be admitted in Idaho, 
although his admission is a bit of a question mark.  
His name has a strike mark through it on the original 
Roll of Attorneys without any further explanation 
and his name does not appear on the list of attor-
neys provided by the Supreme Court in 18 Idaho 
xxxiii-xli (1918).  R. E. Foote (admitted on June 13, 
1866) is the twenty-fourth man admitted Idaho.  He 
is listed as deceased as of Sept. 1881.
21 1 Idaho at iv.  
22 Franklin Miller (admitted on June 14, 1866) was 
the twenty-sixth man admitted in Idaho.  He is listed 
as “removed from Territory” as of 1881.  Andrew 
Huggan (admitted on August 6, 1866) was the twen-
ty-seventh man admitted in Idaho.  He practiced as 
Huggan & Ganahl, but is listed as deceased as of 
Sept. 1881.
23 Frank Ganahl was the twenty-ninth man admitted 
to practice in Idaho on August 7, 1866.  He practiced 
in a firm called Huggan & Ganahl.
24 The remaining “first 50” Idaho attorneys were: 
(29) Frank Ganahl; (30) George I. Gilbert; (31) V.S. 
Anderson; (32) S.P. Scaniker; (33) Edward Nugent; 
(34) Francis E. Ensign; (35) Henry Martin; (36) A. 
C. Isaacs; (37) Richard Z. Johnson (later, the first 
President of the Idaho State Bar); (38) John A. Mc-
Quaid; (39) J.C.N. Moreland;  (40) Seth Weldy; 
(41) J.J. May; (42) Silas L. Howard; (43) Edward 
H. McDaniel; (44) Jeremiah Brumback; (45) E. T. 
Beatty; (46) P.E. Edmondson; (47) Jonas W. Brown; 
(48) J. W. Huston; (49) L.P. Higbee; and (50) R.H. 
Lindsay.  
25 Shortly thereafter, on March 7, 1891, Beatty was 
commissioned as a federal judge for the newly cre-
ated District of Idaho and began holding court, al-
though his appointment was not confirmed by the 
Senate until February 1892.
26At that time, lawyers could be admitted by the Su-
preme Court to practice as “attorneys and counsel-
ors” in all courts of the state, or they might be admit-
ted by a district court to practice only in that court.  
See Revised Idaho Statutes §3990 and §3991 (1887).  
In 1909, the legislature removed the opportunity for 
attorneys to be admitted only before the district 
courts.  See 1909 Idaho Session Laws at 109-110.
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Advocates in Action

Stephen A. Stokes 
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pproximately 1,500 
Idaho soldiers of the 116th 
Calvary Brigade Combat 
Team are deploying in 
support of Operation New 
Dawn.  Three Idaho Judge 

Advocates will deploy:  MAJ Darren 
Ream, a Texan who has lived in Idaho for 
the last year, MAJ Paul Boice, a Boise 
attorney who works for the Ada County 
Highway District, and 1LT Steve Stokes, 
an attorney with a family law practice 
in Pocatello.  SFC Reynario Leija, from 
Twin Falls, will work as lead NCO 
paralegal.  This column will document 
our experiences, both as soldiers and as 
attorneys, in Iraq over the next year.

The 116th will depart Idaho for Camp 
Shelby, Mississip-
pi on September 
20, 2010 where 
it will receive 
pre-mobilization 
training.  After 
six weeks, the 
brigade will travel 
to Iraq.  During 
the deployment, 
the JAGs will 
provide legal 
advice in each of 
the core military 
legal disciplines: military justice, legal 

assistance, claims, contracts and fiscal 
law, administrative law, and international 
and operational law.  

This is a historic time to work in Iraq.  
With Operation New Dawn, the focus 
has shifted to helping the Iraqis govern 
and police themselves.  With that shift 
will come complex legal issues involv-
ing turning over equipment, supplies 
and resources to the Iraqis.  We will also 
oversee hundreds of contracts between 
US forces and civilian contractors.  Fi-
nally, we will have criminal jurisdiction 
over approximately 9,000 soldiers under 

the Uniform Code of Military Justice.  
Many other unusual legal issues are sure 
to arise with the continued drawdown in 
Iraq.  

We look forward to sharing our expe-
riences with you.
About the Author

Stephen A. Stokes received his Juris 
Doctorate from the University of Idaho 
College of Law in 2005.   After law 
school, Steve returned to Pocatello where 
he served a one-year clerkship for the 
Honorable Ronald E. Bush. Steve joined 
Meyers Law Office, PLLC, in 2006. 

A
Soldiers from left to right are, MAJ Paul Boice, 1LT Stephen Stokes, and MAJ Darren 
Ream.

Photo courtesy of  Stephen A. Stokes

Stephen A. Stokes

Have a job opening? 
Looking for a job?

The Idaho State Bar  
has job posting on its web site.  

Posting is free and easy.  
Visit isb.idaho.gov.
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hawleytroxell.com | 208.344.6000 | Boise • Hailey • Pocatello • Reno
Hawley Troxell Ennis & Hawley LLP

Ethics & Lawyer Disciplinary 
Investigation & Proceedings

Stephen C. Smith, former Chairman  
of the Washington State Bar Association  
Disciplinary Board, is now accepting  
referrals for attorney disciplinary  
investigations and proceedings in  
Washington, Idaho, Hawaii, and Guam.

James B. Lynch
Has an interest in accepting requests to consult 
with and aid attorneys or serve pursuant to Court 
appointment in the following areas of civil tort 
litigation conflicts.

Analysis of insurance coverage issues, including •	
claims of bad faith.
Medical malpractice claims.•	
Arbitration and mediation•	
Resolutions of discovery problems or disputes, •	
including appointment as a discovery master.

Fifty years of experience in law practice in Idaho 
involving primary tort litigation in district court and 
on appeal.

Post Office Box 739                  Telephone: (208) 331-5088
Boise, Idaho 83701-0739          Facsimile: (208) 331-0088

E-mail: lynchlaw@qwest.net
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In memoriam

Eugene C. Thomas
1931- 2010

Eugene C. Thomas was born in Idaho 
Falls, Idaho, on February 8, 1931, to Clif-
ford E. and Margaret A. Thomas. He died 
at home in Boise on September 13, 2010. 

In his early teen years, the family 
moved to Boise where he met Jody Raber. 
They graduated from Boise High School 
in 1948 before Gene headed off to Colum-
bia University in New York City and Jody 
went to the University of Idaho. 

In December, 1950, they were married 
at St. Mary’s Catho-
lic Church in Boise, 
spending the next 
few years in New 
York while Gene 
completed college 
and law school, also 
at Columbia. Gene 
began his legal ca-
reer as U. S. District 
Judge Fred Taylor’s 
first law clerk. Then 
he worked as a prosecuting attorney in the 
Ada County prosecutor’s office, first as an 
appointed chief deputy, and later, at the 
age of 24, was elected to the office of Ada 
County Prosecuting Attorney. 

He and Jody began raising a family 
when their son Michael was born in 1952, 
soon to be followed by Stephen in 1953. 

In these busy years, Gene also entered 
into a partnership with an experienced, 
highly regarded Boise lawyer, Willis Mof-
fatt, and they began the law firm Moffatt 
Thomas, now known as Moffatt Thomas 

Barrett Rock & Fields. Although he prac-
ticed in many areas of the law — business, 
health care, utility law, banking, and leg-
islative advocacy — Gene initially made 
his name as a trial lawyer. He believed in 
service to the profession. 

At age 40, he was elected President of 
the Idaho State Bar. Later, in the 1980s, 
he would serve as the State Bar delegate 
to the American Bar Association (ABA) 
House of Delegates. From there he rose 
to Chairman of the House of Delegates 
in 1985 and was elected President of the 
American Bar Association in 1986-1987. 
He was also a founding member of the 
Idaho Law Foundation. 

In addition to his law practice, Gene 
was deeply involved with his community 
and two of his favorite causes were health 
care and education. He served on the St. 
Luke’s board of directors from 1963 to 
1998, including ten years as its chairman. 
He was also one of the creators of St. 
Luke’s affiliate, Mountain States Tumor 
Institute. Gene served on the board of the 
College of Idaho for about two decades. 

In recent years, he became particularly 
interested in the Boy Scouts of America, 
designing and funding a program for chil-
dren of limited means so that they could 
participate fully in the Boy Scout activi-
ties. 

The University of Idaho College of 
Law has also been one of his interests 
where he has funded research and schol-
arly work on topics in the development of 
the law. He held honorary LL.D. degrees 
from both the University of Idaho and the 
College of Idaho. 

Gene was joined in the practice of law 
by both of his sons. He was fond of tell-
ing his sons that law was a terrific career 
because you never had to retire from it. 
Indeed, he was serving clients and par-
ticipating with his usual vigor in board 
meetings even in the last two months of 
his life. 

Gene Thomas is survived by his wife 
Jody. They would have celebrated 60 years 
of marriage this December. He is survived 
by his sons and their wives, Mike and 
Martha Thomas and Steve and Maureen 
Thomas, his grandchildren Katherine, 
John, Nicholas, Peter and his wife Ra-
chael, and Andrew, and his great grand-
daughter Casey. Gene is also survived by 
his nieces Karen Love (and her husband 
David and their children Kristin Boscia, 
Christopher, Kourtney, and Kevin) and 
Kim Cook. He was preceded in death by 
his parents and his sister Marjorie Cook. 

Gene was a great lover of animals 
during his life, beginning with his black 
Cocker Spaniel, Diablo, and including his 
several Springer Spaniels (all named Sun-
day) and his cat, Rosebud. 

Gene’s family would like to thank Dr. 
Paul Montgomery, St. Luke’s Hospice, 
and all who brought him comfort in his 
last few weeks. The family suggests in 
lieu of flowers contributions to St. Mary’s 
School, Mountain States Tumor Institute, 
the Boy Scouts, the Idaho Humane Soci-
ety, or a favorite charity. 

His funeral service was held at St. 
Mary’s Catholic Church at 2612 West 
State Street on Monday, September 20, a 
reception to followed at the Arid Club.

Gene Thomas

Of Interest

New Magistrate Judge  
for Seventh District

The Seventh Judicial District Magis-
trates Commission 
has selected Steven 
Alan Gardner as 
the new Bonneville 
County Magistrate 
Judge. Mr. Gardner 
will fill the vacancy 
left by the Honorable 
Linda J. Cook. Judge 
Cook has served the 
people of the State of 
Idaho, the Seventh 
Judicial District, and 

Bonneville County as a Magistrate Judge 
for 35 years. 

The Magistrates Commission Chair, 
Administrative District Judge Jon Shin-
durling, announced the appointment. 
Judge Shindurling indicated that there 
were four highly qualified applicants in-
terviewed and that both he and the Mag-
istrates Commission were confident that 
the people of Bonneville County would 
be well served by the appointee, Steve 
Gardner. 

Mr. Gardner, a native of Nampa, Idaho, 
received his B.A. from Brigham Young 
University in 1977, and completed his law 
degree at Gonzaga University School of 
Law in 1980. He played varsity football 

for BYU as an undergraduate. Mr. Gard-
ner was then admitted to the Idaho State 
Bar and has maintained a civil practice 
of law in Idaho Falls since 1980. He has 
been actively involved in civic and reli-
gious affairs and has served on the City 
of Idaho Falls Civil Service Commission 
since 1997, as a Special Deputy Attorney 
General for the State of Idaho since 1993, 
and also served as President of the Sev-
enth District Bar Association in 1993. 

Upon appointment, magistrate judges 
serve an18-month probation, after which 
they stand for retention election in the 
county in which they are seated and, if re-
tained, serve a term of four years.

Hon. Steven A. 
Gardner



64  The Advocate • October 2010

Of Interest

Accomplished Washington 
D.C. patent attorney joins 
Boise IP law firm

Christopher E. Cuneo has relocated 
from the Washing-
ton D.C. area to join 
Zarian, Midgley 
and Johnson, PLLC 
(Zarian Midgley), 
Idaho’s largest law 
firm specializing in 
intellectual property 
matters (especially 
patent law), intel-
lectual property liti-
gation, and complex 
business litigation. 
Cuneo, formerly with the nationally re-
nowned Howry, LLP law firm, brings a 
wealth of experience in high-stakes pat-
ent litigation and sophisticated analysis 
of patent validity and enforcement issues. 
His practice will focus primarily on patent 
litigation, patent prosecution, licensing and 
complex litigation.  

“Chris’s background and expertise will 
allow him to hit the ground running,” said 
John Zarian, managing partner of Zarian 
Midgley. “Our firm has worked with Chris 
and his former law firm over the years, and 
we are delighted to have someone with his 
expertise and talents join our team.”  

Prior to joining the firm, Cuneo repre-
sented numerous large corporations in pat-
ent litigation matters, including BMW, Gen-
eral Electric, Ford Motor Company and Sun 
Microsystems.  He was also a patent exam-
iner at the U.S. Patent and Trademark Of-
fice in the mid-1990s, specializing in the 
examination of patents relating to electric 
motors and electrical power generation in-
cluding green technologies such as wind, 
wave, and solar power generation.  Cuneo 
has authored several articles concerning 
patentability, non-infringement, invalidity, 
and freedom to operate.

Cuneo earned his undergraduate de-
gree in Physics from University of Con-
necticut, his Master’s degree in Physics 
from Oregon State University and his 
Juris Doctor from the George Washington 
Law School.

Wood joins Service &  
Spinner 

The law firm of Service & Spinner 
is pleased to announce that S. Douglas 
Wood is joining the firm as a new associ-
ate. Doug is the son of Lea and the late 
Steven Wood. He was raised in Pocatello 

and received his degree in political sci-
ence from Idaho State University in 2001. 
Doug attended law school at Southern Il-
linois University where he received his 
J.D. in 2007. During law school he devot-
ed much of his time 
working in the Elder 
Law Clinic. After law 
school Doug’s family 
moved back to Idaho 
where he had the op-
portunity to work as 
law clerk for Judges 
Don L. Harding, and 
Judge Mitchell W. 
Brown. Doug is mar-
ried to Rikki Ayers 
and their family currently resides in Soda 
Springs, Idaho. Doug’s practice will focus 
on estate planning, elder law, municipal 
and commercial law.

Kirby opens law practice  
in Spokane 

Patrick J. Kirby, J.D., announces the 
opening of his law practice in Spokane, 
WA, focusing on Employment Law and 
business Litigation.  

Mr. Kirby graduated from Marquette 
University with a B.S. degree in business 
economics. He served in the U.S. Navy as 
a lieutenant aboard a destroyer and ashore 
from 1984 through 1990. Mr. Kirby gradu-
ated cum laude from Gonzaga University 
School of Law.  Since 1994 he has focused 
his practice in labor and employment law 
(primarily management). 

Mr. Kirby has represented and advised 
employers in administrative hearings and 
civil litigation involving labor and em-
ployment claims, which include discrimi-
nation, wrongful termination, retaliation, 
harassment, disability accommodation, 
workers’ compensation, wage and hour, 
the Family and Medical Leave Act, em-
ployment benefits, NLRB representation 
elections, OSHA/WISHA safety viola-
tions, covenants not to compete and trade 
secrets.

 His trial experience includes defend-
ing companies against claims of disability 
discrimination and retaliation. Mr. Kirby 
has successfully tried cases before juries 
in cases involving claims of religious and 
race discrimination, wrongful discharge 
and wrongful withholding of wages.  
His practice also includes drafting em-
ployment handbooks and contracts, and 
defending employers against allegations 
by the Washington Department of Labor 
and Industries for violations of prevail-

Christopher E. Cuneo

ing wage law and OSHA/WISHA safety 
regulations. Mr. Kirby has participated in 
several successful mediations of employ-
ment-related cases. 

He is a regular speaker and guest lec-
turer to employer 
groups on labor and 
employment issues. 
Mr. Kirby is a mem-
ber of the Washing-
ton State Bar Asso-
ciation and the Idaho 
State Bar, and their 
respective employ-
ment law sections. 

He is a member of 
the Spokane County 
Bar Association. Mr. 
Kirby can be reached at 509-835-1200 or 
pkirby@pkirbylaw.com.  

Attorney recognized for  
contributions to community

Regence BlueShield of Idaho has 
awarded Eagle attor-
ney Natalie Camacho 
Mendoza its 2010 
Latino Hero award. 
The award is part of 
Regence’s ongoing 
commitment to the 
Latino community, 
and honors individu-
als of Latino descent 
who have given back 
to the community 
and have impressive 
professional or educational accomplish-
ments.

“Through her volunteer work, public 
speaking and legal advocacy, Natalie has 
been a voice for Idaho Latinos for more 
than 20 years,” said Francisco Garbayo, 
who leads Regence’s Latino outreach ef-
forts. Her commitment to Latinos and 
other minority communities truly embod-
ies the spirit of the Latino hero Award.”

Camacho Mendoza, the daughter of 
migrant farm workers, was born and raised 
in Pocatello. In 1989 she started her law 
career at the Idaho Legal Aid Services and 
worked in the Migrant Law Unit. Now she 
owns her own law firm, Camacho Mendo-
za Coulter Law Group PLLC, where she 
practices the areas of Indian law, worker’s 
compensation, and business law.

Outside the office, Camacho Mendoza 
is a motivational speaker with expertise in 
workplace leadership and diversity. She 
was also one of many who were instru-
mental in establishing the Hispanic Cul-
tural center of Idaho.

Patrick J. KirbyS. Douglas Wood

Natalie Camacho 
Mendoza
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Send your clients to someone in which you have confi dence. With 
over 100 years of experience with fi duciary solutions, your clients 

will appreciate your referral to an institution they can trust.

Complete & Sophisticated Fiduciary & 
Investment Management Solutions

Local Idaho Presence & 
Administration Competence 

Contact us at: 
208-415-5705 or 800-795-6512

Dale Schuman & Dan Looney 

Multi-faceted
 Experience: 

Impartial and Insightful 
Dispute Resolution

Larry C. Hunter 
Mediation, Arbitration, Evaluations, 

Administrative Hearings 
(208) 345-2000 

lch@moffatt.com

We Help Families with Alzheimer’s Disease Planning 

We help seniors and their families find,
get and pay for quality long-term care.

The average survival rate for persons diagnosed 
with Alzheimer’s is 8-15 years.  Approximately 
5.2 million people in the U.S. have Alzheimer’s.  
As this disease progresses, a host of health,  
legal and financial issues must be addressed. 
Caregiving for persons with dementia is a  
constant and ever-changing challenge.  
Long-term care is expensive, no matter where 
the person lives (home, assisted living facility or 
nursing home).  Sisson & Sisson concentrates on 
helping seniors with chronic health care issues 
protect assets for themselves and their families 
and get the care they need.

Sisson and Sisson, The Elder Law Firm, PLLC 
CONTACT US TO SEE HOW WE CAN HELP YOUR CLIENT 

2402 W. Jefferson St., Boise, ID (208) 387-0729 www.IdahoElderLaw.com
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Updates to Idaho State Bar Attorney Directory
8/2/10 – 9/1/10 

Adelson, Robert Michael
Office of the Attorney 
General
Boise
Ahrens, Edward Duane
Ahrens DeAngeli Law 
Group LLP
Boise
Albers, Kimberly Jo
West Jordan, UT
Andersen, Tyler Steven
Austin, TX
Anderson, Bruce Alan
Elsaesser Jarzabek 
Anderson Marks Elliott & 
Macdonald, Chtd.
Coeur d’Alene
Anderson, Michele Kay
Anderson-West, PLLC
Salt Lake City, UT
Andrus, Beth Marie
King County Superior 
Court
Seattle, WA
Baughman, Richard L.
Law Office of Rick 
Baughman
Coeur d’Alene
Beck, Joel Andrew
Ruchti & Beck Law 
Offices
Pocatello
Berger-Schneider, 
Nancy Faye
Grand Island, NE
Bettis, Laura 
MacGregor
Donnelly
Bishop, Brian D.
Caldwell
Black, Betsy Brynn
Black Law, PLLC
Coeur d’Alene
Bolen, Kelsey Dionne
City and County of 
Honolulu Prosecutor’s 
Office
Honolulu, HI
Bowen, James Donovan
Gradient Resources Inc.
Reno, NV
Briseno, Janet Ann
Briseno Law Offices, PC
Coeur d’Alene
Browning, Allen Harry
Browning Law
Idaho Falls

Burns, Robert Neil
Perkins Law, PLLC
Caldwell
Bushling, Bryant 
Edward
Bryant E. Bushling, PLLC
Coeur d’Alene
Carlson, Heather Marie
Richland, WA
Carlson, James Delund
Naylor & Hales, PC
Boise
Carter, Janaya L.
Routh Crabtree Olsen, PS
Bellevue, WA
Carter, William 
Jonathan
Dean & Carter, PLLC
Boise
Caval, Alexandra O.
Twin Falls
Chamberlain, Nicholas 
Isaac
Chamberlin Law
St. George, UT
Chen, Kevin M.
Ahrens DeAngeli Law 
Group LLP
Boise
Christensen, Steven 
LaMont
Hugo Enterprises, LLC
Highlands Ranch, CO
Coleman, Justin J.
Nez Perce County 
Prosecutor’s Office
Lewiston
Cottrell, Jonathan West
Jonathan W. Cottrell, 
Chtd.
Sandpoint
Creason, Samuel Toevs
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Creason, Theodore O.
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Cuneo, Christopher 
Joseph
Zarian Midgley & 
Johnson, PLLC
Boise
Dean, Charles Rees Jr.
Dean & Kolts
Coeur d’Alene

DeAngeli, Darin A.
Ahrens DeAngeli Law 
Group LLP
Boise
Dinsdale, Justin Schorr
Houston, TX
Dodson, Charles Milton
Dodson & Raeon Law 
Offices
Coeur d’Alene
Dokken, David Eric
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Eichman, Charissa Ann
Joplin, MO
Ellis, Amber Champree
Ada County Prosecutor’s 
Office
Boise
Fisher, Steven
Steven Fisher, Attorney at 
Law, PLLC
Boise
Flammia, Deanna Sue 
Solomon
Flammia & Solomon, PC
Coeur d’Alene
Gaffney, Penelope 
Shaner
Boise
Geidl, Tod D.
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Georger, Katherine 
Leah
Holland & Hart LLP
Boise
Giles, P. Denise
Meridian
Glogowski, Katrina Eve
Glogowski Law Firm, 
PLLC
Seattle, WA
Goodenough, Jeanne T.
Office of the Attorney 
General
Boise
Gooding-Jones, 
Glorianne
Sandpoint
Goza, Mary E.
Scottsdale, AZ
Graham, Suzanna 
Leona
Suzanna L. Graham, PC
Coeur d’Alene

Greene, Bruce 
Hammond
Bruce H. Greene, P.A.
Sandpoint
Griffiths, Kevin Alan
Carey Perkins, LLP
Boise
Grubbs, Erika Ellingsen
Law Office of Erika B. 
Grubbs
Hayden
Guin, John Henry
Law Office of John H. 
Guin, PLLC
Spokane, WA
Hahn, Spencer Jay
Idaho State Appellate 
Public Defender’s Office
Boise
Hall, Narrvel E.
Ray Quinney & Nebeker, 
PC
Salt Lake City, UT
Hannon, James P.
Coeur d’Alene
Hansen, Kyle Gene
Law Office of Kyle G. 
Hansen
Idaho Falls
Harr, Jeffrey Scott 
Burgad
Miller & Harr, PLLC
Boise
Hatfield, Steven A.
U.S. Air Force JAG Corps
Eagle River, AK
Hay, Reid William
Benton County 
Prosecuting Attorneys’s 
Office
Kennewick, WA
Heacock, Laurel
Oglethorpe Power 
Corporation
Tucker, GA
Heineman, Jeffrey Pat
Boise
Hiatt, Kevin Bruce
Hiatt Law Offices
Boise
Holmberg, Brian Dennis
Salt Lake City, UT
Holmes, Edwin Bowman
Holmes Law Office, PA
Hayden
Holmes, Lisa Ann
Holmes Law Office, PA
Hayden

Holt, John Joseph
Stewart Title Guaranty 
Company
Denver, CO
Hooste, David A.
EchoHawk Law Offices, 
PLLC
Pocatello
Hungelmann, James 
Timothy
Unisur Alimentos 
Limitada
Region de Los Lagos, 
Chile
Jones, Mark Baxter
Sandpoint
Kelso, Starr
Starr Kelso Law Office
Coeur d’Alene
Knox, Brian Daniel
Ford & Huff, LC
Lehi, UT
Kuster, Kellie Dawn
Ahrens DeAngeli Law 
Group LLP
Boise
Lakey, Todd Michael
Lakey Law Office, PLLC
Meridian
Lane, Harry Morris Jr.
East Wenatchee, WA
Langford, Brian 
Richard
O’Neill Law, PLLC
Boise
Larsen, Theodore R.
Williams, Meservy & 
Lothspeich, LLP
Jerome
Lorello, Daniel David Jr.
Meridian
Luce, Robert Banister
Department of Health and 
Welfare
Boise
Marshall, Nicholas Scot
Ahrens DeAngeli Law 
Group LLP
Boise
May, Stephen Rye
OlympiaIP, LLC
Olympia, WA
McBride, Mark 
Christopher
Ahrens DeAngeli Law 
Group LLP
Boise
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Mehall, Michael John
Bennett Law, PLLC
Boise
Meyring, Weston Brent
Spokane Tribe of Indians
Wellpinit, WA
Michael, Angela Maria
McCarthy & Holthus
Poulsbo, WA
Michaud, Mark Jason
Sawtooth Consulting, 
LLC
Boise
Miller, John Andrew
Miller & Harr, PLLC
Boise
Miner, Susan Diane
Port Orange, FL
Moburg, Mark Bruce
Routh, Crabtree, Olsen, 
PS
Bellevue, WA
Moore, Christopher J.
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Morse, Edward Paul
Morse & Company
Coeur d’Alene
Mosher, Cynthia L.
Creason, Moore, Dokken 
& Geidl PLLC
Lewiston
Mothershed, Airon Ann
U.S. Air Force
Alexandria, VA
Murphy, Timothy E.
Micron Technology
Boise
Norman, John Badger 
Jr.
Academy Mortgage 
Corporation
Bountiful, UT

O’Malley, Deborah 
Sundquist
Syracuse University, 
College of Law
Syracuse, NY
O’Neill, Rebecca Lynn
St. Luke’s Health System
Boise
Pacillo, Edith L.
Office of the Attorney 
General
Boise
Patrick, Tina Sholeh
T. Sholeh Patrick, 
Attorney at Law, PLLC
Hayden
Payne, Linda Jean
Coeur d’Alene
Peacock, Michael Frame
Kellogg
Pember, Matthew David
Pember Law Office
Twin Falls
Penny, David Marshall
Cosho Humphrey, LLP
Boise
Perry, Thomas C.
Governor’s Office of 
Species Conservation
Boise
Peters, Mark T. Sr.
Purnell Law Offices, 
PLLC
Meridian
Petersen, Tonn Kimball
Perkins Coie, LLP
Boise
Pruss, Stephen Lynn
Ahrens DeAngeli Law 
Group LLP
Boise
Prutina, Sanja
Carey Perkins LLP
Boise

Purnell, David Rex
Purnell Law Offices, 
PLLC
Meridian

Radin, John Lawrence
Radin Law Office
Idaho Falls

Raeon, James Alan
Dodson & Raeon Law 
Offices
Coeur d’Alene

Rands, Tyler Jeffrey
Wright Brothers Law 
Office, PLLC
Twin Falls

Rasmussen, Brady Lee
Dart Adamson & 
Donovan
Salt Lake City, UT

Reed, Scott White
Coeur d’Alene

Rekow, Amanda Joline
Wright Brothers Law 
Office, PLLC
Twin Falls

Robertson, Donald C.
Boise

Schelstrate, Matthew 
Brendan
Cosho Humphrey, LLP
Boise

Scott, Eric James
Scott Law, PLLC
Boise

Seedall, Scott Robert
Seedall Law Office, PC
Idaho Falls

Seibert, Kail Queen
Seibert Law Offices
Boise

Shane, Charles P.
Kingston, WA

Simaytis, Brendan D.
The Simaytis Law Office, 
PC
Coeur d’Alene

Smith, Ian Duncan
Coeur d’Alene

Solomon, Sharon E. 
Anne
Flammia & Solomon, PC
Coeur d’Alene

Stewart, Trapper S.
Trapper S. Stewart, PLLC
Moscow

Takasugi, Katherine
Office of the Attorney 
General
Boise

Taylor, Jordan Eriksen
Idaho State Appellate 
Public Defender’s Office
Boise

Tyson, Julia Garrett
Fayetteville, GA

Valdez, Anthony 
Michael
Valdez Law Office, PLLC
Twin Falls

Van Ormer, Charles 
Paul
Minert & VanOrmer
Boise

Vance, Tracy V.
Rocky Mountain 
Management & 
Development
Boise

Vandenberg, Melissa S.
Winco Foods, LLC
Boise

Weinpel, Marc John
Idaho Falls

Whipple, David Charles
U.S. Department of 
Homeland Security
Eloy, AZ

Whitaker, William 
Jacob
Ahrens DeAngeli Law 
Group LLP
Boise

Williams, Timothy 
James
Williams Law Office
Twin Falls

Wilson, Kristina J.
Elam & Burke, PA
Boise

Wirick, Tyler Steven
Law Offices of Tyler S. 
Wirick, PLLC
Coeur d’Alene

Wishney, David Evans
David E. Wishney Law 
Offices
Boise

Wonderlich, Brian 
Clayton
Holland & Hart, LLP
Boise

Wytychak, Michael  III
Wytychak Elder Law
Coeur d’Alene

Yamada, Terence James
Anderson & Yamada, PC
Portland, OR

Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776			   Phone: (208) 345-7800
Boise, ID 83701			   Fax: (208) 345-7894

E-Mail: tpark@twplegal.com
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classifieds

INSURANCE AND  
CLAIMS HANDLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance or bad 
faith issues. Adjunct Professor Insurance Law; 
25+years experience as attorney in cases for 
and against insurance companies; developed 
claims procedures for major insurance carriers. 
Irving “Buddy” Paul, Telephone: (208) 667-
7990 or Email: bpaul@ewinganderson.com.

 ____________________________ 

Medical/Legal Consultant 
Gastroenterology

Theodore W. Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterology 
Record Review and medical expert testimony. 
To contact call telephone: Home: (208) 888-
6136, Cell: (208) 841-0035, or by Email:  
tbohlman@mindspring.com.

 ____________________________ 

Forensic Engineering  
Expert Witness

Jeffrey D. Block, PE Civil, Structural, Building 
Inspection, Architectural, Human Factors and 
CM Coeur d’Alene Idaho.  Licensed ID, WA, 
CA. Correspondent-National Academy of 
Forensic Engineers, Board Certified-National 
Academy of Building Inspection Engineers. 
Contact by telephone at (208) 765-5592 or 
email at jdblockpe@verizon.net

 ____________________________ 

Real Estate Valuation
Gale L. Pooley, Ph.D., MAI, CCIM, SRA. 20 
years of experience. For more information call: 
(208) 514-4705 or visit our website: www.
analytixgroup.com.

 ____________________________ 

Consultant/Expert Witness 
Insurance Bad Faith Claims

Call Dave Huss, JD, CPCU at phone: 
425.776.7386 or email at dbhuss@hotmail.
com.  Former claims adjuster and defense 
attorney.

 ~ LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense, 
disqualification and sanctions motions, law 
firm related litigation, attorney-client privi-
lege. Idaho, Oregon & Washington. Mark 
Fucile: Telephone (503) 224-4895, Fucile & 
Reising LLP Mark@frllp.com.

PowerServe of Idaho
Process Serving for Southwest Idaho Tele-
phone: (208) 342-0012 P.O. Box 5368 Boise, 
ID 83705-5368. Visit our website at www.
powerserveofidaho.com.

EXPERT WITNESSES

OFFICE SPACE Available
300 Main Street.1 person office available - $350 
per month. 2,300 square feet (approximately) 
available: 7 offices, conference room, reception 
area, break area. Includes: Parking, janitorial 
service, shower room. For more information 
call:  (208) 947-7097.

 ____________________________ 

Executive Office Suites at  
St. Mary’s Crossing 

27th  & State
Class A building. 1-3 Large offices and 2 Sec-
retary stations. Includes: DSL, Receptionist/Ad-
ministrative assistant, conference, copier/print-
er/scanner/fax, phone system with voicemail, 
basic office & kitchen supplies, free parking, 
janitor, utilities. Call Bob at (208) 344-9355 or 
by email at: drozdarl@drozdalaw.com.

 ____________________________ 

Downtown Boise Office Space 
Historic McCarty Building at (9th & Idaho) 
202 North 9th, office spaces for sale or lease.  
Single offices $315 - $450/ month full service 
including janitorial 5 times per week and se-
curity 7 times per week.  Customer parking on 
street or adjacent to building. For more infor-
mation call: (208) 385-9325.

 ____________________________ 

TWIN FALLS OFFICE SPACE
Office sharing for 1526 sq. ft. suite located 
upon 3rd floor of Magic Valley Bank 
Building. Great historic downtown location, 
3 blocks from Twin Falls County Courthouse. 
Receptionist/staff and office equipment 
available. Conference Room, Hard Library 
(real books), Elevator, utilities, janitorial and 
parking included.  Terms negotiable.  Contact 
L. Clyel Berry at (208) 734-9962.

 ____________________________ 

Class A-Full Service 
Executive Suites 
Downtown Boise

Key Business Center is now offering  
BEAUTIFUL NEW offices on the 11th floor 
of Key Financial Plaza!  Full Service including 
receptionist and VOIP phone system, internet, 
mail service, conference rooms, coffee service, 
printer/fax/copy services, administrative 
services and concierge services.  Parking is 
included! On site health club and showers 
also available.  References from current 
tenant attorneys available upon request.  
Month-to-month lease.  Join us in the heart of 
Boise!  karen@keybusinesscenter.com; www.
keybusinesscenter.com, (208) 947-5895.

 ____________________________ 

Downtown Boise Office Space 
Share offices with other lawyers in a friendly 
atmosphere at 623 W. Hays Street (Corner of 
7th and Hays) in downtown Boise.  Call John 
at 345-0200 or just drop by.

OFFICE SPACE

Downtown Office Space
Entire ground floor of building available 
for lease.  3465 sq. ft. Includes 10 offices of 
varying sizes, large reception area, conference 
room, two kitchen areas, a work/copier/
storage room with rolling file cabinets and 
private restrooms.  Parking lot large enough 
to accommodate tenants/employees and 
clients and is included at no charge in lease. 
Motivated landlord.  Please call Ruby (208) 
890-3668 or Heather (208) 631-6387, or email 
at opportunityknocksllc@live.com for more 
information.

 ____________________________ 

DOWNTOWN BOISE
OFFICE SPACE

Office share with three other practicing 
attorneys in the Idaho Central Credit Union 
Building, 4th and Idaho.  Included: reception 
area, private office, telephone (pay for own 
service), copy, fax, DSL, postage meter, (pay 
for postage used), use of common legal library, 
part-time receptionist to greet clients, on-
site parking available to attorney and free to 
clients, and client referrals possible.  $650.00/
mo.  Contact: 830-8413 or 890-1584.

OFFICE SPACE

LEGAL ETHICS

PROCESS SERVERS

Only one 
magazine reaches 

ALL LAWYERS 
in Idaho.

The Advocate is 
published nine times 
per year and has a 
circulation of over 5,400.

Advertising in 
The Advocate is not 
only an economical way 
to communicate with the 
legal community, it is 
probably the single most 
effective way of doing so. 

For more information on 
advertising rates and 
deadlines, please contact 
Bob Strauser at 
(208) 955-8865 
rstrauser@isb.idaho.gov

The

Advocate
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Summit for Domestic Violence to Integrate Disciplines

  
  

  Those who work with sexual abuse and domestic violence 
say the social problem defies a simple solution. Quick and 
consistent law enforcement helps. Education makes a huge dif-
ference, but also has limits, as do counseling, legal representa-
tion and healthcare. Three Idaho agencies continue to share re-
sources and expertise to make their efforts more comprehensive 
and more effective: The Idaho Volunteer Lawyers Program, The 
Idaho Coalition Against Sexual and Domestic Violence, and 
Idaho Legal Aid Services. 

Since 2005, these three have come 
together to create the Idaho Partners 
Against Domestic Violence. Partners or-
ganizes fundraising, education and prac-
tical tools to help all three agencies do a 
better job. Once again, the Partners will 
sponsor its day-long free seminar on 
Wednesday, Oct. 20 at the Boise Center, 
called the “Idaho Summit on Domestic 
Violence and Health: Making the Con-
nection.” This year’s event will focus on 
integrating the healthcare aspects of this 
complicated problem.

“We try to bring disciplines and resources together to ad-
dress the big picture,” said Coalition director Kelly Miller. She 

has been organizing the annual event for several years under co-
sponsorship with Partners and with help from a federal grant.

She said responses to domestic violence typically focus on a 
particular professional discipline, such as law enforcement, the 
courts, social workers, child welfare, etc. To address the prob-
lem in context, she said, agencies need a broad vision.

The free summit includes workshops and nationally-known 
speakers. It is intended for lawyers, healthcare providers, advo-
cates, social workers, educators, victim witness coordinators, 
judiciary, and mental health counselors. For more information 
and to register, check the website, www.idvsa.org.

As its main activity, Idaho Partners Against Domestic Vio-
lence sponsors an annual campaign soliciting contributions 
from corporations, law firms, attorneys, and individuals. Two-
thirds of the funds raised are distributed to Idaho Legal Aid 
Services and the Idaho Law Foundation’s Idaho Volunteer Law-
yers Program for free civil legal services to victims of domestic 
violence.  

Over the last 15 years the Coalition has raised more than $1 
million in private donations. As a result, Idaho Legal Aid Ser-
vices and Idaho Volunteer Lawyers Program have been able to 
enhance the safety and stabilize the lives of more than 50,000 
victims of domestic violence and their children (an average of 
3,500 victims and their children per year).   

 What Do These Groups Do?
Idaho Volunteer Lawyers Program, 

(IVLP), matches qualifying low-income 
people with donated legal services. In 
2009, the IVLP received 4,908 requests 
for legal assistance, processed 754 appli-
cations and closed 400 cases, providing 
legal assistance to more than 1,000 peo-
ple. These cases included 174 victims/
survivors of domestic violence and their 
373 household members. In 2009, Idaho 
attorneys and other professionals in the 
legal field reported donating over 8,000 
hours to low-income clients through 
individual case representation, regular 
pro se family law clinics assisting in-
dividuals in preparing forms for pro se 
representation, monthly legal clinics at 
senior citizen centers throughout Idaho, 
Youth Court programs, legal work for 
non-profit groups serving low-income 
people, and direct assistance to IVLP cli-
ents in conducting phone interviews and 
providing legal research.  

Idaho Legal Aid Services, Inc. 
(ILAS) is a statewide non-profit law firm 
providing free civil legal representation 
to low-income Idahoans. The firm, es-
tablished in 1968, is the state’s primary 
provider of civil legal representation to 

the poor, with seven regional service of-
fices. ILAS also provides assistance to 
seniors, veterans, homeless, abused and 
neglected children, migrant farmwork-
ers and Native Americans. In 2009, ILAS 
staff attorneys provided free civil legal as-
sistance in 4,361 cases. Domestic violence 
comprise 29% of its cases. ILAS also 
operates statewide hotlines for domestic 
violence and seniors. ILAS has more than 
300 public legal documents on its website 
to increase access to the legal system by 
low-income individuals. Thirty-six free 
online legal form packets are available for 
those who wish to represent themselves 
in court. These include English and Span-
ish language protection order applications 
and a range of family law, housing, small 
claims, name changes and senior related 
packets. ILAS can be found on the web at 
www.idaholegalaid.org.  

The Idaho Coalition Against Sexual 
and Domestic Violence is a statewide 
non-profit organization that provides edu-
cation, assistance and support to individu-
als, programs and organizations dedicated 
to ending sexual assault and domestic 
violence. Established in 1980, the orga-
nization provides statewide summits and 

regional training events, technical assis-
tance, current research information on 
domestic violence and sexual assault, a 
multi-media lending library, and educa-
tional materials for Sexual Assault and 
Domestic Violence Awareness Month. 
The organization facilitates statewide 
projects to promote systemic change 
with:
•  Start Strong Idaho Building Healthy 
Teen Relationships initiative promotes 
the development of healthy relationship 
skills for 11 to 14-year olds.
•  Idaho Teen Dating Violence Preven-
tion and Awareness Project provides ed-
ucation to tens, parents, and profession-
als on building healthy teen relationships 
and preventing teen dating violence.
•  Men Today, Men Tomorrow, (MT2), 
supports men who are allies with women 
in the fight against sexual and domestic 
violence.

• Idaho Victim Assistance Academy 
provides an interdisciplinary academic 
setting for professionals who work with 
crime victims. 

Dan Black
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   








  


 






 
  
 











       
   
 



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 


 

 

Does Your Expert Have an Answer for This?
“To judges, the company specific risk premium often seems like the device experts employ to bring their final  

results into line with their clients’ objectives, when other valuation inputs fail to do the trick.” 
– Delaware Open MRI Radiology Associates v. Howard B. Kessler, et al.

Valtrend Does!
We educate our peers across the country on this exact issue.•	

We have commercialized the industry-leading tool to mitigate this harsh criticism of the business valuation industry.•	

We combine diverse 
real world experience 

with high-powered 
quantitative skills to 

deliver well-informed 
and reliable opinions.

Valtrend provides independent 
and credentialed valuations for: 

Litigation support/commercial •	
damages
Estate and gift taxes: Discount •	
studies
Intellectual property•	
Mergers & acquisitions/ financing•	
Marital dissolution•	
Buy-sell agreements•	
Stock options (409A)•	
Investment Banking•	

For more information on this advancement or on Valtrend’s services:
Contact Peter J. Butler, CFA, ASA, MBA at: 
Telephone: (208) 371-7267
Email: pete@valtrend.com
Website: www.valtrend.com

Joe Crotty: An Investment Banker 
Peter Butler: A Credentialed Appraiser/National Conference Speaker
Keith Harvey: A Professor of Finance (Ph.D.) at Boise State University



We’ll get you there fi rst.

 Investigations
  Computer Forensics
  Security Consulting

Combining integrity, innovation and technology
with more than 75 YEARS OF EXPERIENCE we can 
produce results, superior in quality and value.

208.562.0200
custeragency.com

■ Investigations  
■ Computer Forensics  
■ Security Consulting  

208.562.0200
custeragency.com

Combining integrity, innovation and technology with 
more than 75 years of experience we can produce 
results, superior in quality and value.
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“NOW WE 

CAN SPEND 

LESS TIME 

RESEARCHING 

AND MORE TIME 

LAWYERING.”
BEN SKJOLD

PARTNER, SKJOLD-BARTHEL

MINNEAPOLIS

WestlawNext™ has people talking. Thousands of law firms, government agencies, and corporations have used the new

legal research system for months, and the feedback has been overwhelmingly positive. Whether it’s the proprietary new

WestSearch™ technology, the advanced organization tools, or the research confidence it provides, users are impressed with

the next generation of Westlaw®. Hear what Ben and other customers are saying at WestlawNext.com.

L-361643_SzA_1  8/16/10  1:24 PM  Page 1


