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Protect the best interests of your client.

Does your client have a real estate need?

When it comes to leasing, re-leasing, or buying
commercial space, it’s not just about the cost per
square foot. Functionality, location, operational
costs, floor plate efficiency, physical plant HVAC,
triple net fees and current vacancy rates all effect
the equation. How do you help your client make the
best possible deal?

Put our market expertise and real estate
knowledge to work on your client’s team.

We'll help you keep the client informed and
comfortable in their knowledge of what's

available in today’s commercial real estate market.

Whether it’s evaluating space, considering fully
loaded operational costs, or contemplating growth
options, Tenant Realty Advisors can help ensure
you’re protecting the best interests of your client.

Tenant Realty Advisors is the only commercial real
estate firm in the greater Boise area that works
exclusively for tenants and buyers, so we have no
conflict of interest issues resulting from representing
the other side of the negotiation table. Our fees are
contractually paid by the landlord or seller, so there’s
no cost to you or your client. Protect the best
interests of your client by consulting an experienced,
independent, and unbiased commercial real estate
broker. Call Bill Beck today at (208) 333-7050.

g2\ Tenant Realty Advisors

William R. Beck SIOR, Principal 208.333.7050

www.tenrealad.com beck@tenrealad.com




2010 ISB ANNUAL CONFERENCE

July 14-16 in Idaho Falls at the Shilo Inn

You are invited to the 2010 Idaho State Bar Annual Conference, the only
statewide event for the entire membership! The |daho Falls Shilo Inn wel-
comes the state’s legal community, providing incredible opportunities for inspi-
ration, growth and networking. This is your chance to honor your colleagues,
reconnect with friends, share stories, stimulate the mind and earn CLE credits.
Learn what's new, important and essential for practicing law in the state of
Idaho. At this Annual Conference, attorneys practicing three years or less can
earn CLEs without a fee. The CLE topics are listed on page 54.

— Agenda at a Glance —

8:30 a.m. —3:00 p.m. Board of Commissioners Meeting

VIP Board Room
6:00 — 7:00 p.m. President’s Reception

Idaho Falls Country Club Patio
7:00 p.m. Distinguished Lawyer Dinner

Idaho Falls Country Club Dining Room

7:30 a.m. - 5:00 p.m. Registration and Exhibitor Hall Open
Shilo Inn Lobby

8:45-9:45a.m. Plenary Session
Welcome from ISB President, Douglas L. Mushlitz
State of the Court, Chief Justice Eismann
Keynote Presentation by author William Bernhardt
Grand Teton Room

9:00 a.m. —12:00 p.m. Idaho Law Foundation Board of Directors

VIP Board Room
10:00 — 11:30 a.m. CLE Breakout Session
12:00 —1:15 p.m. Service Award Lunch
Grand Teton Room
1:30 — 5:00 p.m. CLE Breakout Session
5:30 - 6:30 p.m. ILF Donor Recognition Reception
Art Museum of Eastern Idaho
6:00 — 8:00 p.m. BBQ at the Park
Capitol Avenue Park

7:30 a.m. - 5:00 p.m. Registration and Exhibitor Hall Open

Shilo Inn Lobby

7:30 — 8:30 a.m. District Bar Presidents Breakfast
Riverview Room

8:30 — 11:45 a.m. CLE Breakout Session

12:00 — 1:15 p.m. 50/60 Year Attorney Recognition Lunch
Grand Teton Room

1:30 — 3:30 p.m. CLE Breakout Session

4:00 p.m. Conference Adjorns

For more information visit our website at: www.isb.idaho.gov
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Welcome from the Government
& Public Sector Lawyers Section
David E. Wynkoop

What Ethical Code Governs
a $54 Million Pair of Pants In Idaho?
Cheri Ruch

Judicial Review of Local Land Use Decisions

in the 21st Century
Jill S. Holinka

A Simple Premise, A Simple Process: A
Practical Approach to Idaho’s

Open Meeting Law
Brian Kane

There Can’t Be Too Many Paragraphs
Mark T. Peters, Sr.

Managing E-Mail Overload: Hacking Your
Own E-mail
Stephen M. Nipper

In the 6.1 Challenge, Winning Isn’t Everything
Mary Hobson

Columns

President’'s Message, Douglas L. Mushlitz

Executive Director’s Report, Diane K. Minnich
Highlights of the 2010 Rule Amendments, Catherine
Derden

Electronic Access to Transcripts and Appendices of the
Idaho Supreme Court Briefs, John Hasko
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News and Notices

2010 Idaho State Bar Annual Conference

Idaho State Bar Distinguished Lawyer Award

Idaho State Bar/ldaho law Foundation Service Awards
Luncheon

Idaho State Bar 50/60 Year Attorneys Luncheon
Discipline

Idaho Court of Appeals and Idaho Supreme Court
Cases Pending

In Memoriam

Of Interest

Classifieds

Law Day, 2010, Features Pro Bono Service, Education
Continuing Legal Education Information (CLE)

On the Cover

The photograph of the Idaho State Capitol Building
was taken by attorney Lane Erickson of Racine, Olson,
Nye, Budge & Bailey, Chtd. in Pocatello. The building
was completed in 1920 at a cost of over $2 million. The
design of the building was modeled after the United
States Capitol in Washington, D.C. The Capitol Building
was designed by Boise architects John E. Tourtellotte
and Charles F. Hummel, partners who designed many
church and educational buildings in Boise, and the
Administration Building at the University of Idaho in
Moscow. An extensive two-year $120 million renovation
project was completed on January 9, 2010.

Section Sponsor
This issue of The Advocate is sponsored by the
Government & Public Sector Lawyers Section.

Editors
Special thanks to the June/July The Advocate editorial
team: Scott Randolph, Gene Petty and Dan Gordon.

Letters to the Editor

The Advocate welcomes letters to the editor or article
submissions on topics important to the Bar. Send
your ideas to Managing Editor Dan Black at dblack@
isb.idaho.gov.



Healthcare costs are a
growing concern.

Does your firm have the
benefit plan you need?

The Plan is not insurance and does not participate in the state guaranty association.

ALPS, in partnership with the
Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are
entitled to apply for participation in a self-funded
group health plan tailored to meet the specific
needs of lawyers and law firm employees.
Members will benefit from:

e Quality Coverage

e Competitive Rates

e Superior Customer Service

* A Voice in Plan Design and Management

¢ Long-Term Stabilization of Health Benefit Costs

S AL PS

Health Solutions
for Idaho Lawyers

www.ldahoLawyerBenefit.com

For more information call: 1 (800) FOR-ALPS
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Fraud Investigations | Fraud Detection | Fraud Hotline | Background Checks | Litigation Support

Eide Bailly’s forensic team provides
services to 14 different industries.

/>>>\
EideBailly.
N

FORENSIC ACCOUNTING
& INVESTIGATIVE SERVICES

208.424.3510 | www.eidebailly.com

Court Reporting, LLC

Certified Realtime Reporter

Registered Diplomate Reporter
Registered Merit Reporter

Registered Professional Reporter

Idaho Certified Shorthand Reporter
Washington Certified Court Reporter
Utah Certified Court Reporter
California Certified Shorthand Reporter

208 484 6309 Lo A P, vt T Reporis]

Jeana Reiner, Reporter

www.qnacourtreportmg.com —p
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IDAHO STATE BAR

DISTINGUISHED LAWYER AWARD DINNER
Wednesday, July 14
at the Idaho Falls Country Club located at 11611 South Country Club Drive
Reception begins at 6:00 p.m. with the dinner following at 7:00 p.m.

The Distinguished Lawyer Award is presented each year at the Idaho State Bar Annual Conference to one or more
attorneys who have distinguished the profession through exemplary conduct and through their many years of dedicated
service to the legal profession and to the citizens of Idaho. In 2010, the Idaho State Bar honors these three renowned
Idaho lawyers:

John D. Hansen William A. Parsons Dean Cathy R. Silak

Idaho Falls Burley Boise

— ___—

IDAHO STATE BAR /7 IDAHO LAW FOUNDATION

SERVICE AWARDS LUNCHEON
Thursday, July 15
at the Grand Teton Room in the Shilo Inn Suites Hotel located at 780 Lindsay Blvd., Idaho Falls
Service Awards Luncheon begins at 12:15 p.m.

The Service Awards are presented to those members of the profession who have contributed their time and talent to serve the
public and improve the profession. The recipients of the 2010 Service Award are:

Scott E. Axline - Blackfoot Theodore V. Spangler, Jr. - Boise
Michael J. Fica - Pocatello James A. Spinner - Pocatello

Joel P. Hazel - Coeur d’Alene Hon. Scott L. Wayman - Coeur d’Alene
Charles A. Homer - Idaho Falls Carole I. Wesenberg - Pocatello
Thomas South - Boise John N. Zarian - Boise

Join friends and colleagues as we honor these members of the Bar. For more information about attending these
events, please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.
2010 Idaho State Bar Annual Conference e Shilo Inn e Idaho Falls e July 14-16

The Advocate * June/July 2010




IDAHO STATE BAR

50/60 YEAR ATTORNEYS LUNCHEON
Friday, July 16
at the Shilo Inn Suites Hotel located at 780 Lindsay Blvd., Idaho Falls
50/60 Recognition Luncheon begins at 12:00 p.m.

Join friends and colleagues as we honor those members of the Bar who have given
decades of service to their clients and the public.

60-YEAR ATTORNEYS

Admitted to the Idaho State Bar in 1950

Carl Burke - Boise Blaine Evans - Boise
Stanford University Law School Harvard Law School
Phillip Dolan - Coeur d’Alene James McClure - Boise
Gonzaga University University of Idaho College of Law

Ray Rigby - Rexburg
University of Idaho College of Law

50-YEAR ATTORNEYS

Admitted to the Idaho State Bar in 1960

James Annest - Burley
University of Idaho College of Law

Peter Church - Las Vegas, NV
University of Idaho College of Law

Vern Herzog - Pocatello
University of Idaho College of Law

Everett Hofmeister - Hayden
University of Idaho College of Law

Reed Moss - Ririe
The George Washington University Law School

William Nungester - Buhl
University of Idaho College of Law

Zoe Shaub - Twin Falls

Stanford University Law School

Honorable William Stellmon - Lewiston

University of Idaho College of Law
Robert Turnbow - Boise
University of Idaho College of Law

Jay Webb - Boise
University of Idaho College of Law

Robert Youngstrom - Boise
University of Idaho College of Law

Join friends and colleagues as we honor these members of the Bar. For more information about attending these
events, please contact Dayna Ferrero at (208) 334-4500 or dferrero@isb.idaho.gov.
2010 Idaho State Bar Annual Conference e Shilo Inn e Idaho Falls e July 14-16
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DISCIPLINE

FIONA A. C. KENNEDY
(Withheld Suspension/Public Censure)

On May 4, 2010, the Idaho Supreme
Court issued a Disciplinary Order sus-
pending Rathdrum attorney Fiona A. C.
Kennedy from the practice of law for
eighteen months with all eighteen months
withheld pursuant to I.B.C.R. 506(c) and
507, placing her on probation for two
years, and imposing a public censure pur-
suant to [.B.C.R. 506(d), based on profes-
sional misconduct.

The Idaho Supreme Court’s Order fol-
lowed a Professional Conduct Board Rec-
ommendation and stipulated resolution
of an Idaho State Bar (ISB) disciplinary
proceeding in which the Court found, and
Ms. Kennedy admitted, violations of the
LR.P.C. On September 8, 2009, the ISB
filed a formal charge disciplinary Com-
plaint against Ms. Kennedy alleging six
counts of professional misconduct, and on
March 5, 2010, the ISB filed an Amended
Complaint alleging an additional count of
misconduct. With respect to Counts One
and Two of the Amended Complaint, the
Idaho Supreme Court found that Ms. Ken-
nedy violated IL.R.P.C. 1.3 [Diligence],
1.4(a) [Communication], 3.4(c) [Know-
ingly disobeying an obligation under the
rules of a tribunal] and 8.4(d) [Conduct
prejudicial to the administration of jus-
tice] for failing to appear at several sched-
uled court appearances in Kootenai Coun-
ty. With respect to Count Three of the
Amended Complaint, the Court found that

Ms. Kennedy violated I.R.P.C. 1.3 [Dili-
gence], 1.4(a) [Communication], 1.16(d)
[Failure to return unearned fees upon ter-
mination of representation] for accepting
a fee from the mother of a criminal de-
fendant, failing to perform the work for
which she was hired, and for failing to
return the unearned fee upon termination
of the representation. The Court found
that Ms. Kennedy violated L.R.P.C. 1.3
[Diligence], 3.2 [Failure to make reason-
able efforts to expedite litigation], 3.4(c)
[Knowingly disobeying an obligation
under the rules of a tribunal] and 8.4(d)
[Conduct prejudicial to the administration
of justice] with respect to Count Four of
the Amended Complaint for her failure for
six months to comply with a court direc-
tive that she prepare and submit an order
in a child custody case. The Court found
that Ms. Kennedy violated I.LR.P.C. 1.2(a)
[Failure to abide by client’s decisions con-
cerning the objectives of representation],
1.3 [Diligence], 1.4 [Communication],
1.16(d) [Failure to return unearned fees
upon termination of representation] with
respect to Count Seven of the Amended
Complaint for accepting a fee and partial-
ly performing the work for which she was
hired, but then failing to communicate
with the client after her phone was discon-
nected, failing to complete the representa-
tion or return any unearned fee. Finally,
with respect to Counts Four and Six of the
Amended Complaint, the Court found that
Ms. Kennedy violated I.R.P.C. 8.1(b) [A
lawyer in connection with a disciplinary

matter shall not knowingly fail to respond
to a lawful demand for information from a
disciplinary authority] and I.B.C.R. 505(¢)
[Failure to respond to a request from Bar
Counsel shall be grounds for imposition
of sanctions] for failing to respond to Bar
Counsel’s Office in its disciplinary inves-
tigation of the grievances relating to two
of the counts in the Amended Complaint.

The Disciplinary Order provided that
in addition to the eighteen-month withheld
suspension, Ms. Kennedy shall receive a
public censure and will serve a two-year
probationary period subject to the condi-
tions of probation specified in the Order.
Those conditions include that Ms. Ken-
nedy will serve the entire eighteen-month
withheld suspension if she admits or is
found to have violated any of the Idaho
Rules of Professional Conduct for which
a public sanction is imposed for any con-
duct during her period of probation, in ad-
dition to any other sanctions that may be
imposed for any such admission or deter-
mination of misconduct during that time
period. Other conditions of probation are
that Ms. Kennedy shall have a supervis-
ing attorney during the first year of her
probation and shall make restitution to the
two clients from whom she accepted a fee
and did not perform, or fully perform, the
work for which she was hired.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

5

In Memoriam of: Fred J. Hahn
as of May 19, 2010

The Idaho Law Foundation has received generous donations in
memory of: Fred J. Hahn from Diane Minnich & Mike Stoddard,
Jensen Poulsen & Company, Thel Casper, Mrs. Karl E. Rippel,
Ball Ventures, Paul & Alexis Rippel, Tim & Anne Hopkins.

IDAHO LAW FOUNDATION

42 agar
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PRESIDENT’S MESSAGE

IN DerenseE oF BEING PERSNICKETY, CHARMING, OR A MERE THINKER

Douglas L. Mushlitz
President, Idaho State Bar
Board of Commissioners

Much is made these days of simply
“doing your best” - without ever pushing
yourself hard enough to know what your
best is.

I recently completed a deposition that
can only be de-
scribed as boring
to anyone unac-
quainted with the
facts of the case,
and even to a few
people who were.
Piles of “red-tape”
documents  and
forays into gener-
al practices of the
deponent nearly
put the opposing
counsel to sleep,
and I’m pretty sure I heard him sighing
into his coffee cup. Nonetheless, there
is no substitute for cultivating a habit of
meticulous, thoughtful work. While jobs
worth doing are worth doing well — or
some, even poorly (or even late, as is often
my habit), many others are cases where
the Devil, and countless of his attending
minions, are in the details. Lawyers are
often, and I believe, unfairly, maligned by
the uninitiated, for their making much of
“technicalities,” or a “fine print.” Even
the definition of “meticulous” gives short
shrift:

Me-tic-u-lous: — adjective 1. taking
or showing extreme care about minute
details; precise; thorough. 2. finicky;
fussy: meticulous adherence to techni-
calities.

l Douglas L. Mushlitz

Perhaps a look at a synonym, “Care-
ful,” provides some redemption:

Careful: — adjective marked by
attentive concern and solicitude b:
marked by wary caution or prudence.
c¢: marked by painstaking effort to
avoid errors or omissions.

While I do not advocate a conversa-
tion with your waiter about the “minute
details” in the menu at lunchtime, or get-

10 The Advocate * June/July 2010

ting “fussy” with your spouse about the
choice of new tires on the car, the practice
of law, just like the practice of medicine,
or the production of microchips, demands
our careful, even persnickety attentions.
And that’s not such a bad thing.

Much is made these days of just be-
ing yourself, but for most of us, being
solicitous, or even charming, involves
some work that takes us a bit outside
of ourselves.

I get some grief from my administra-
tive assistant about my office, which is
largely surrounded by windows. I keep
the blinds open. Some days, it is hard to
get anything done, because I get so many
visitors: current clients, former clients,
old friends, fellow attorneys, someone
off Main Street needing directions. For-
tunately, another very attentive assistant
directs and channels much of the traffic
headed to my office. The truth is I like
the open feel of my office, and I enjoy vis-
iting with people, even though I doubt I
will ever be charismatic. The other truth
is that it’s still a lot of work to accomplish
a day’s worth of tasks and be available,
kind, and have “presence” with so many
people in my life.

cha'ris'ma — noun, plural -2.a spiri-
tual power or personal quality that
gives an individual influence or author-
ity over large numbers of people—
Synonyms 2. charm, magnetism, pres-
ence.

While it would be nice to be charis-
matic, I’'m okay with being a friend. It’s
worth the extra effort, and it’s not a bad
way to relate.

Much is made these days of relativ-
ism, and what is true in your experi-
ence. My experience is that I have to
pay deep attention to the intellectual
approaches taken by others, in order to
sharpen my own.

Intellectual pursuits may get even less
respect than meticulosity. I find it inter-
esting that the province of critical think-
ing, pondering, rigorous questioning and
analysis is criticized for its tendency to
produce elitism and arrogance, or even a

threat to the American way of life. On a
side note, true intellectual pursuits should
make us more humble, rather than less,
because they reveal to us how little we
actually know. More importantly, the in-
tellectual pursuits on the ground — those
that bring us face to face with gritty reali-
ties in our endeavors to apply reason, truth
and our own particular, American defini-
tion of justice in a practical way — force
us into continued questioning and com-
parison of ideas with others. Fortunately,
we also believe in other types of “honest”
work: the kind that clears your head. This
is why I clear brush on my property on the
weekend.

in-tel'lec-tu-al-adjective 1.appealing
to or engaging the intellect: intellectual
pursuits. 2. of or pertaining to the in-
tellect or its use: intellectual powers.
4.guided or developed by or relying on
the intellect rather than upon emotions
or feelings.

While it would be easier to just de-
velop an over-fondness of my own opin-
ions, I’'m open, as a lawyer, to a humble
life of questions — intellectual and basic,
answered and otherwise. And that’s not
such a bad way to live, either.

About the Author

Douglas L. Mushlitz is a partner in
the Lewiston Law Firm of Clark & Feeney.
In 1982 he received a Bachelor's Degree
in Accounting & Business Administration
Jfrom Idaho State University. He attended
the University of Idaho College of Law,
where he received his Juris Doctor De-
gree in 1985. He was admitted to prac-
tice before the state and federal Courts
in Idaho in 1985; and was subsequently
admitted to practice before the U. S. Ninth
Circuit Court of Appeals in 1990, and the
U. S. Supreme Court in 1995.

Doug and his wife, Anne, reside in
Lewiston. Anne is Health Manager for
ATK. He has two daughters, Morgan and
Allison. Doug is a member of the Board
of Directors of Potlatch No. 1 Federal
Credit Union, is a member of the Board of
Directors for the Lewiston Roundup Asso-
ciation, and is a founding member of the
Board of Directors for the Gina Quesen-
berry Breast Cancer Foundation, Inc.



Zarian Midgley & Johnson,

PLLC, a Boise-based firm
specializing in intellectual
property matters and
GREG BRADFORD complex litigation, is pleased
to announce that Greg
Bradford has joined the
firm’s paralegal team -
which now includes two
litigation paralegals, a
patent paralegal, and
a trademark paralegal.

JamesStreet

ouP

Structured Settlements

* 100% Tax Free Income, Including Interest Earned
+» Guaranteed Payments & Rates Of Return
+ Preservation Of Government Benefits

» Financial Protection & Peace Of Mind

Greg has extensive

experience working as

a litigation paralegal,

and is the current

Vice President of

Education for the ldaho

Association of Paralegals.
Greg received his Paralegal
Certificate from the University
of California, Santa Cruz, and

his Bachelor of Arts degree
Aud rey Ken ney % in Philosophy from California
2 State University, Fresno.
akenney@tjsg.com ZARIAN MIDGLEY

* No Ongoing Fees Or Management Expenses

Idaho's Trusted
Source For
Structured

Settlements &
Structured

Attorney Fees

(208) 631-7298 ZARIAN MIDGLEY & JOHNSON, PLLC Greg can be reached at
. ) ) bradford@zarianmidgley.com
WWW.t}Sg.Com zarianmidgley.com or 208-562-4900.

ALTERNATIVE DISPUTE RESOLUTION

Merlyn W. Clark

Mr. Clark serves as a private hearing officer, federal court discovery master, neutral
arbitrator and mediator. He has successfully conducted more than 500 mediations.
He received the designation of Certified Professional Mediator from the Idaho

Mediation Association in 1995. Mr. Clark is a fellow of the American College of «Arbitration

Civil Trial Mediators. He is a member of the National Rosters of Commercial ‘Mediation
Arbitrators and Mediators and the Employment Arbitrators and Mediators of the .

American Arbitration Association and the National Panel of Arbitrators and -Discove ry Master
Mediators for the National Arbitration Forum. Mr. Clark is also on the roster of -Hearing Officer
mediators for the United Sates District Court of Idaho and all the Idaho State Courts. -Facilitation

Mr. Clark served as an Adjunct Instructor of Negotiation and Settlement -Education Seminars

Advocacy at The Straus Institute For Dispute Resolution, Pepperdine University -Small Lawsuit Resolution Act
School of Law in 2000. He has served as an Adjunct Instructor at the University of
Idaho College of Law on Trial Advocacy Skills, Negotiation Skills, and Mediation
Advocacy Skills. He has lectured on evidence law at the Magistrate Judges Institute,

and the District Judges Institute annually since 1992.

HAWLEY Phone: 208.388.4836 877 Main Street * Suite 1000

Fax: 208.342.3829 Boise, ID 83702
TROXELL mclark@hawleytroxell.com  www.hawleytroxell.com

ATTORNEYS AND COUNSELORS
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DAHO STATEBAR EXECUTIVE DIRECTOR’S REPORT

2010 IpaHO STATE BAR ANNUAL CONFERENCE JuLY 14-16, IpAHO FALLS

Diane K. Minnich
Executive Director, Idaho State Bar

Please join us at this year’s Annual
Conference — for the first time in eastern
Idaho. The conference includes reason-
ably priced CLE programs, recognition
of your peers and colleagues, as well
as social and networking opportunities.
This year, we are offering free CLE pro-
grams to attorneys in practice 3 years
or less and attorneys currently not em-

ployed.
The full conference registration of-
fers 13 educa-

tional programs,
a potential of 9.5
CLE credits, two
hosted receptions,
two dinners,
two lunches and
two  continental
breakfasts. The
full registration
at $300 ($200 for
first-time attend-
ees) is the best
value but you
can register for individual programs or
events. We hope you will sign up for as
many or as few activities as you can fit
into your schedule.

The conference begins with the
President’s Reception and Distinguished
Lawyer dinner on Wednesday night and
concludes on Friday afternoon with a
CLE program featuring Chief U.S. Dis-
trict Judge for the District of Idaho Lynn
Winmill and Idaho Supreme Court Chief
Justice Daniel Eismann.

The CLE program choices include:

*  Superior Legal Writing: Win-

ning with Words

*  Supporting the Rule of Law in

Mexico and Why it Should Mat-
ter to Idahoans
e Criminal Law — Ethics Issues
for Prosecutors and Defense
Attorneys from Discovery to
Sentencing

*  Substance Use and Depression
Among Lawyers

' Diane K. Minnich
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Farewell

position with UI College of Law.

Deputy Executive Director Terri Muse left the Bar and Foundation at
the end of May to become the Fund Development Director for the University
of Idaho College of Law. During her nearly 10 years with ISB/ILF, she
worked for IVLP, Bar Counsel, as Legal Education Director, and then
became the first Deputy Executive Director. We thank Terri for her many
contributions to the organized bar and for her commitment to improving
the services provided to bar members and the public. We will miss her as
part of the staff; however, we look forward to working with her in her new

e Tribal Law and Order

e How to Get on the Bench in
Idaho

* A Perspective from Idaho’s
Newest Justices

*  What Every Non-Employment
Lawyer Needs to Know About
Employment Law

»  Packing the Supreme Court —
FDR’s Biggest Political Blunder
and the Gravest Constitutional
Crisis Since the Civil War

*  Lessons From the Masters

At the Wednesday night dinner, we
will honor the 2010 Distinguished Law-
yers, John Hansen, Idaho Falls, Wil-
liam Parsons, Burley, and Cathy Silak,
Boise.

At the Thursday and Friday lunches
we will honor lawyers and non-lawyers
for their service to the legal profession
and the public. We will also recognize
and honor those Idaho lawyers who have
practiced law for 50 and 60 years.

An exhibit hall, featuring products,
information, and service to assist you
will be available during the conference,
including:

*  All-Search & Inspection, Inc.

« ALPS

*  Concordia University School of
Law

*  Courtcall

*  The James Street Group

* M & M Court Reporting Ser-
vice, Inc.

*  Naegeli Reporting Corp.

e Red Wizard, LLC

*  Sage Forensic Accounting

«  Wolters Kluwer Law & Busi-
ness

Special thanks to our sponsors for
their support of the Annual Conference.
Their contributions allow us to offer the
conference at a reasonable cost, while
maintaining the quality of events. To
date, our sponsors include:

 ALPS
* Moreton and Company
* University of Idaho College of
Law
» Concordia University College
of Law
*  Hopkins Roden Crockett Hansen &
Hoopes, PLLC
e Parsons, Smith & Stone, LLP
*  Seventh District Bar Association

Annual Conference brochures were
mailed in mid-May. For more informa-
tion, about the conference, visit the ISB
website at www.idaho.gov/isb or
contact us at 208-334-4500.




*Fine print has its place. Just not in a banking relationship. That's why A o t d
we developed straight-forward, real-world banking solutions for legal SSOCIG e
professionals. Frankly, we work hard to understand some of the unique
banking needs of law firms. Like how progress billing affects cash flow.

@
Or the financial implications of professional partnerships. And, believe us, Re po ril n g

we're not just hurling platitudes or marketing slogans here. We've actually

put a team in place with significant experience helping law firms both with

L ] (]
their day-to-day banking needs as well as more complex transactions Your fuvorlle COU” reporlmg ugency now does
such as buying real estate. We even work closely with our attorney clients VIDEO & VlDEO CONFERENCEI
to better integrate their business and personal banking matters in a way [
that makes sense. It's only logical. Sorry. We're starting to ramble. And
we’re not even to the part about our competitive rates and stability (did we

mention we have the highest capital ratio in ldaho?). Really. We should v,’deo Sync HD v’-deo

stop. But hopefully you understand what we're trying to say. If you don't or

if you have questions about how we can help you, let’s talk: call us at New Technology
208.332.0700 or visit www.westerncapitalbank.com. Thanks for reading.
Crisp Audio

(p) 208.343.4004

sll\ WESTERN o8 i3 1007
CAPITAL BANK 1618 W. Jefferson St.

Boise, ID 83702

www.AssociatedReportinglnc.com [

For more information contact Jeff Banks Member
208.332.0718 | Jeff Banks@westerncapitalbank.com s FDIC

David Kerrick

Mediation
Conciliation
Neutral Evaluation

1001 Blaine

PO Box 44
Caldwell, ID 83606
208-459-4574
208-459-4573 fax

www.davidkerrick.com
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WEeLcome FROM THE GOVERNMENT & PuBLIC SECTOR LAWYERS SECTION

David E. Wynkoop
Sherer & Wynkoop, LLP

Our Section members include private
and government attorneys who repre-
sent federal, state, county, city and other
governmental agencies. We meet on the
first Friday of each month to examine
topics of interest to attorneys who prac-
tice public sector law. Approximately
nine times per year, a free CLE is pro-
vided at the lunch meeting. Participa-
tion by telephone is encouraged.

This last year, our Section members
received informa-
tion on a broad
range of topics.
Kent Bailey up-
dated members
regarding the pas-
sage and impact
of the Americans
with  Disability
Act Amendments l

D

Act. Justice
James Jones and
Danielle Quade
educated the members on novation and
multi-year government contracts. Bri-
an Kane once again presented his
popular Legislative Preview and Legis-
lative Review CLEs. Ryan Armbruster
instructed members on urban redevel-
opment agencies. Cheryl Meade offered
insight into new case law involving at-
torney fees for government entities. As-
sistant U.S. Trustee David Newmann
trained our members on bankruptcy ba-
sics for government attorneys.

avid E. Wynkoop

This coming year, several talented in-
dividuals have agreed to inform and en-
lighten our members on topics ranging
from social networks to the Idaho Tort
Claims Act. Upcoming speakers include:
Deputy Attorney General Brian Benja-
min, Deputy Attorney General Karl Kline,
Lynnette McHenry, Matt Walters, Deputy
Attorney General Mike Gilmore, and As-
sistant Boise City Attorney Matt Wilde.
The Section appreciates the hard work our
speakers continue to devote to improving
the quality of legal services provided to
clients at all levels of government.

In this issue of The Advocate, our
members examine several legal issues
related to public sector law. Cherie Ruch
explores a Code of Conduct for Admin-
istrative Hearing Officers. Jill Holinka

analyzes Judicial Review of Local Land
Use Decisions, and Brian Kane discusses
Idaho’s Open Meeting Statutes.

We welcome your attendance and
membership. Please feel free to contact
myself or other Section officers if you
have questions, comments or suggestions
for CLE topics.

About the Author

David E. Wynkoop is Chair of the Gov-
ernment & Public Sector Lawyers Section.
He is a partner in Sherer & Wynkoop,
LLP. His practice includes the representa-
tion of numerous governmental agencies.
Mr. Wynkoop graduated from the Univer-
sity of Washington School of Law in 1979.
He is a cellist in the Meridian Symphony
Orchestra and performs music with sev-
eral other groups.

Chairperson
David E. Wynkoop

Government & Public Sector Lawyers

Cheri Joan Ruch

Secretary

Sherer & Wynkoop, LLP

PO Box 31

Meridian, ID 83680

Telephone: (208) 887-4800

Fax: (208) 887-4865

Email: dwynkooplaw@gmail.com

Vice-Chairperson
M. Scott Keim
Office of the Attorney General
PO Box 83720
Boise, ID 83720-0036
Telephone: (208) 334-6577
Fax: (208) 334-0666
Email: keims@dhw.idaho.gov

Idaho Industrial Commission
PO Box 83720

Boise, ID 83720-0041
Telephone: (208) 334-6087
Fax: (208) 332-7558

Email: cruch@iic.idaho.gov

CLE Chair
Laura A. Chess
Michael Kane & Associates, PLLC
PO Box 2865
Boise, ID 83701
Telephone: (208) 342-4545
Fax: (208) 342-2323
Email: Ichess@ktlaw.net
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WHAT ETHicaL Cope Governs A $54 MiLLioN Pair oF PanTs IN IDAHO?

Cheri Ruch
Idaho Industrial Commission

Idaho has professional codes of con-
duct governing the professional behavior
of attorneys and judges. However, there
is no comprehensive code of conduct per-
taining specifically to the ethical challeng-
es facing individuals who serve as hearing
officers for administrative proceedings.
Do we need one in Idaho?

Recall the case that caught the media’s
attention a few
years ago when a
judge sued a dry
cleaning  estab-
lishment in Wash-
ington, D.C., for
$54 million over a
lost pair of pants.
To many, the be-
havior of Roy L.
Pearson, Jr., was
an abuse of his
position. Appar-
ently, that behavior also spoke volumes
about the conduct he displayed when pre-
siding over the administrative hearings as-
signed to him. In 2007, the Commission
on Selection and Tenure of Administrative
Law Judges for Washington, D.C., voted
against reappointing Judge Pearson, cit-
ing not only the lawsuit, but his work and
temperament as a judge.'

The case of Judge Pearson is extraor-
dinary. Nevertheless, it bears some rel-
evance to this discussion because admin-
istrative proceedings play an important
role in Idaho’s day-to-day governmental
functions and in the lives of its citizens.
Whenever a state agency administers a
benefit or a property right, the parties in-
terested in that benefit or right are entitled
to due process before that right is im-
paired. Generally, that means that the in-
dividual whose right or benefit is at stake
is entitled to notice and an opportunity for
a hearing before a fair and impartial ad-
judicator. Individuals who provide such
hearings on behalf of executive branch
agencies — administrative judges or hear-
ing officers — can wield as much power
as judges do in the judiciary. Ask anyone
who has had to defend an action institut-
ed by the Occupational Licensing Board
or sought relief from a tax levy from the
Board of Tax Appeals if the adjudicator
did not appear to have the same power in
rendering a decision as a judge or magis-

~ Cheri Ruch

Because there is no formal administrative judiciary, there
is no formal mechanism to police the conduct of hearing
officers in the same manner that the Idaho Judicial
Council supervises the conduct of judges on the bench.

trate. Parties, particularly lay members of
the public, who appear in front of these
administrative tribunals do not draw much
distinction between them and appearances
in a district court on a traffic citation.

Yet, Idaho does not have an organized
administrative judiciary. Because there is
no formal administrative judiciary, there
is no formal mechanism to police the con-
duct of hearing officers in the same man-
ner that the Idaho Judicial Council super-
vises the conduct of judges on the bench.
Nor is there a means comparable to the
manner in which the Idaho State Bar su-
pervises the conduct of attorneys. Should
a hearing officer in Idaho exhibit conduct
similar to that of Judge Pearson, there
are limited means of formally addressing
the behavior. But more importantly, the
lack of a relevant code of conduct for ad-
ministrative hearing officers leaves them
without an ethical roadmap to readily rely
when facing an ethical question.

This is no small consideration; many
Idaho Executive Branch agencies hold
administrative hearings. If an agency can
issue an order to resolve a contested mat-
ter, the agency must have a process for
accomplishing that task. Rules promul-
gated under the Idaho Administrative
Procedures Act (IDAPA) set out a pro-
cess governing how hearings are held,
the contents of the orders, and judicial
review of those orders.?

Agencies vary in their approaches
to selecting individuals to conduct ad-
ministrative hearings. Some agencies
have hearing officers on their staffs,
while many more contract with private
individuals to serve as hearing officers.
Some hearing officers are attorneys and
some are not. Yet anyone serving as a
hearing officer in an administrative pro-
ceeding could be faced with an ethical
dilemma.

Shortcomings of existing
ethical frameworks

Generally, the rules that apply to the
conduct of judges and parties in district
court proceedings also apply to the ad-
ministrative proceedings that state agen-
cies conduct. There are rules guarding
against ex parte contact with the judge or
hearing officer. There are rules imposing
a duty to disclose possible conflicts of in-
terest and, in extreme cases, disqualifica-
tion. These rules help ensure the fairness
of the proceedings. Therefore, the ethi-
cal rules designed to ensure that the bal-
ance of fairness is maintained in a formal
court proceeding are equally necessary in
administrative proceedings, even through
administrative proceedings are far less
formal.

However, judges serving in the judi-
cial branch and administrative hearing of-
ficers serving in the executive branch are
not as similar as one might assume. There
are some significant differences between
the two kinds of adjudicators that would
make the application of the Idaho Code of
Judicial Conduct to administrative hear-
ing officers an imperfect solution to this
conundrum.

The description of a “hearing officer”
in the Attorney General’s rules offers
some insight into the differences between
the adjudicator in an administrative pro-
ceeding and the judge who derives power
under Article V of the Idaho Constitution.
IDAPA 4.11.01.410 provides:

A hearing officer is a person
other than the agency head appoint-
ed to hear contested cases on behalf
of the agency. Unless otherwise
provided by statute or rule, hearing
officers may be employees of the
agency or independent contractors.
Hearing officers may be (but need
not be) attorneys. Hearing officers
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who are not attorneys should or-
dinarily be persons with technical
expertise or experience in issues
before the agency. The appoint-
ment of a hearing officer is a public
record available for inspection, ex-
amination and copying.

The Idaho Rules of Judicial Conduct
assume that the adjudicator is a full-time
member of that judiciary who is free to
exercise complete independence in de-
cision-making. Arguably, such a defini-
tion would not include a hearing officer
employed by an agency of the executive
branch.

Other IDAPA rules that address the
ethical conduct of hearing officers ac-
knowledge the unique characteristics of
an administrative hearing officer. How-
ever, those rules are limited in scope.
Specifically, the provisions in the Attor-
ney General’s rules are limited to the basis
and procedure for disqualifying a hearing
officer. A specific regulation provides
that any party shall have a right to seek
the disqualification of a hearing officer on
the basis of bias, prejudice, or interest in
the case. The rule goes on to describe the
process for seeking that disqualification.?
Some agencies have adopted the Attorney
General’s rules for their own administra-
tive proceedings; therefore, the ethical
rules are limited to those noted above.*

Still, other agencies have their own
rules. The rules promulgated by specific
agencies for administering their contest-
ed proceedings may include other ethical
considerations, but those provisions are
just as lacking as they are in the Attorney
General’s rules; they are generally limited
to provisions covering ex parfe communi-
cations and admonitions that hearing offi-
cers conduct themselves in a professional
manner.’ Therefore, in the case of a hear-
ing officer faced with an ethical consider-
ation other than disqualification or deal-
ing with ex parte communication, the
agency’s administrative rules probably
will be of little use. An individual called
upon to adjudicate an administrative mat-
ter, regardless of his or her profession,
will have to look to other resources for
guidance on ethical issues.

Attorneys are expected to adhere to
the Idaho Rules of Professional Conduct
and the Standards for Civility in Profes-
sional Conduct in all of their professional
affairs. Where applicable, those rules
would apply to attorneys when serving as
administrative hearing officers. Howev-
er, those rules contemplate an attorney’s
role as an advocate for a client, not as an
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An adjudicator, on the other hand, imposes a result
based on the law and the evidence, not the parties’
desires. Though the resources are many, no single
resource or code of conduct addresses all of the ethical
considerations an administrative hearing officer could
face. Even taken together, the resources still leave gaps
in the fabric.

independent adjudicator acting on behalf
of an administrative agency. Certainly,
an attorney has to be aware of the rules
regarding conflicts of interest if a current
or former client comes before that attor-
ney acting as an administrative hearing
officer. Nevertheless, the Idaho Rules of
Professional Conduct do little to address
other ethical concerns unique to the attor-
ney’s new role as an adjudicator of a con-
tested proceeding. Further, those rules
have no application to a professional oth-
er than an attorney hired by an agency to
hear and issue decisions in contested pro-
ceedings. Rules governing a mediator’s
ethical responsibilities can be useful, but
a mediator is tasked with facilitating the
parties’ entry into an agreement of their
own making. An adjudicator, on the other
hand, imposes a result based on the law
and the evidence, not the parties’ desires.
Though the resources are many, no single
resource or code of conduct addresses all
of the ethical considerations an adminis-
trative hearing officer could face. Even
taken together, the resources still leave
gaps in the fabric.

Model code of judicial conduct for
state administrative law judges

In 1995, the American Bar Association
published a Model Code of Judicial Con-
duct for State Administrative Law Judg-
es. Adopted in whole or in part by many
states for their administrative judiciaries,
the Model Code provides guidance for the
most problematic ethical issues for hear-
ing officers. The Code follows the can-
ons of other codes of judicial conduct, but
is tailored to address the unique charac-
teristics of state agency adjudicators who
often serve part-time, in addition to their
other professional pursuits. The Code
also covers the ethical friction inherent in

the role of an adjudicator working for an
executive branch agency.

However, now over a decade old, the
ABA’s Model Code is in need of updat-
ing to reflect changes in our society. The
Code offers no guidance for the ethical
issues raised by social networking sites
and blogging by its members. As in other
aspects of our society, technology is ad-
vancing faster than our legal and ethical
systems can adapt. Ideally, a code of con-
duct for administrative hearing officers
would address these issues, taking into
consideration the circumstances unique
to that position.

Further, while drafting and adopting
a code of conduct specific to the unique
circumstances of administrative hear-
ing officers is a step, it is only a step.
As pointed out by Hon. Leonard R. Om-
elecki, Jr., Appeals Referee for the Penn-
sylvania Unemployment Compensation
Board of Review, canons of professional
responsibility:

are a code to live by, but if there
is a shortcoming, it is that in Penn-
sylvania, there is no entity that an
[Administrative Law Judge] could
go to for binding advice. That is
if you ask for direction concerning
a particular situation and you fol-
low the advice, you cannot be dis-
ciplined for following the advice.
Such an entity or agency would be
more helpful in following the rules
of the road.¢

Indeed, the State of Oregon’s Office
of Administrative Hearings specifically
states that the canons of professional
conduct it has adopted are aspirational
only and have no binding authority.

Other states have taken a more proac-
tive approach. The Office of Administra-



tive Hearings for the State of Washington
has a procedure for handling complaints
regarding improper conduct of an ad-
ministrative law judge. The information
about filing a complaint admonishes us-
ers that it is not a remedy for an adverse
decision in the merits of the case. Genu-
ine complaints regarding the behavior
displayed by an administrative law judge
or the conduct of a hearing officer are in-
vestigated by the chief administrative law
judge who then issues a decision. Any
discipline is handled internally.”

West Virginia has probably one of
the most progressive models for address-
ing ethical issues in the administrative
judiciary. The West Virginia State Eth-
ics Commission drafted its ALJ Code
of Conduct based in part on the ABA’s
Model Code. The ALJ Code is a codi-
fied part of West Virginia’s statutes. The
West Virginia State Ethics Commission
is also responsible for enforcement. The
Ethics Commission can issue advisory
opinions for ALJs as well as investigate
complaints.?

West Virginia’s model is the excep-
tion rather than the rule. For states that
have formal codes of conduct specifically
for administrative hearing officers, the
codes and methods for dealing with in-
fractions lie somewhere between Oregon
and Washington in the scale. Neverthe-
less, states that have adopted codes, even
when there is no means of enforcement
behind them, have done so because a
need was recognized.

Conclusion

Attorneys and other professionals who
serve as hearing officers in administrative
proceedings perform a key function for
the citizens of Idaho. The relaxed nature
of the rules of evidence and procedural
rules in comparison to the more formal
rules of district courts does not mean that
administrative hearing officers are faced

Some of the members of the Government and Public
Sector Lawyers Section of the Idaho State Bar are
pondering this issue and contemplating the need for a
Code of Conduct that addresses the unique needs of
administrative hearing officers. We invite anyone with an
interest in this subject to join us in the discussion.

We want to hear from you.

with fewer ethical concerns. Yet, to date,
the available codes do not speak to the
unique role of an administrative hearing
officer.

Some of the members of the Govern-
ment and Public Sector Lawyers Sec-
tion of the Idaho State Bar are pondering
this issue and contemplating the need
for a Code of Conduct that addresses
the unique needs of administrative hear-
ing officers. We invite anyone with an
interest in this subject to join us in the
discussion. We want to hear from you.
For more information on the meetings of
our Section and how to become involved,
feel free to contact the author by email at
cruch@iic.idaho.gov

About the Author

Cheri Ruch became a referee for the
Idaho Industrial Commission in 1997.
There, she reviews appeals and prepares
decisions in Unemployment Insurance
cases. Ms. Ruch joined the Idaho Bar in
1999 and is an active member in the Gov-
ernment and Public Sector Lawyers Sec-
tion. In addition, Ms. Ruch is an active

200 | STACI L.
eq? | ANDERSON

.
" Attorney at Law

- NOW TAKING REFERRALS -
Law Office of Staci L. Anderson, P.L.L.C.
Chamber of Commerce Building
105 North 1st Street Suite 300
Coeur d’Alene ID 83814
Ph: (208) 665-5658 FAX: (208) 665-5696
staci@slandersonlaw.com
www.slandersonlaw.com

member of the National Association of
Unemployment Appeals Boards (NAUI-
AB), serving terms as a member of the
Board of Governors from 2001-2002 and
2004-2007. She was involved in the de-
velopment of the NAUIAB Model Code of
Judicial Conduct. Ms. Ruch earned her
law degree from Vermont Law School in
1987 and an M.P.A. from Boise State Uni-
versity in 1998. The research, analysis,
and opinions in this article are solely hers
and are not attributable to the Idaho In-

dustrial Commission or any other agency
of the State of Idaho.
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JubiciaL Review ofF LocAaL LAND Use DEecisioNs IN THE 215" CENTURY

Jill S. Holinka
Moore Smith Buxton & Turcke, Chtd.

Introduction

Nearly four decades ago, Idaho ad-
opted the Local Land Use Planning Act of
1975" (“LLUPA”). LLUPA grants broad
planning and zoning authority to local
governments and provides both manda-
tory and exclusive means for a city’s or
county’s implementation of their plan-
ning and zoning authority. It also autho-
rizes judicial review of certain governing
boards’? decisions related to such plan-
ning and zoning authority.

Several recent
decisions of the
Idaho  Supreme
Court have signif-
icantly modified
the long-standing
test for what con-
stitutes a decision
subject to judi-
cial review under
LLUPA. This
article examines
the development
of the rules of ju-
dicial review under LLUPA and discusses
the 2010 legislative changes that are help-
ful, but not necessarily complete.

Jill S. Holinka

Early interpretations:
The quasi-judicial v. legislative
framework

Idaho Code § 65-6719(4) provides a
right of judicial review to “[a]n applicant
denied a permit[.]™® Similarly, affected
persons “aggrieved by a decision” may
seek judicial review after all remedies
have been exhausted.* An affected person
under LLUPA is “one having an interest
in real property which may be adversely
affected by the issuance or denial of a per-
mit authorizing the development.”® The
original enabling legislation included the
right of judicial review of planning and
zoning decisions. This right has remained
virtually unchanged since 1975.

With respect to decisions related to
zoning, Idaho’s appellate courts have al-
ways adhered to the rule that promulga-
tion or enactment of general zoning plans
and ordinances is legislative action.®
However, in Cooper v. Board of County
Commissioners of Ada County,’ the 1daho
Supreme Court, for the first time, drew a
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The Court clarified the distinction between legislative
activity and quasi-judicial activity as follows:
Legislative activity by a zoning entity is differentiated
from quasi-judicial activity by the result—Ilegislative activity
produces a rule or policy which has application
to an open class whereas quasi-judicial activity
impacts specific individuals, interests or situations.

distinction between “a zoning entity’s ac-
tion in enacting general zoning legislation
and its action in applying existing legis-
lation and policy to specific, individual
interests as in a proceeding on an appli-
cation for rezone of particular property.”
In drawing this distinction the court noted
that such quasi-judicial decisions (includ-
ing site-specific rezones) are subject to
judicial review under the standards set
forth within Idaho Code §§ 67-6519 and
67-6521.°

Three years after Cooper, the Idaho
Supreme Court revisited the legislative
versus quasi-judicial framework in Burt v.
City of Idaho Falls."® Burt involved a de-
nial of a request for annexation, compre-
hensive plan amendment and initial zon-
ing that was appealed under Idaho Code
§ 67-6521. Although the district court
had originally dismissed the appeal on the
grounds that no decision granting or deny-
ing a land use permit was involved,! the
Idaho Supreme Court framed the issue on
appeal as whether the district court “erred
in characterizing as ‘legislative’ the activ-
ity of the City of Idaho Falls in the annex-
ation, amendment of its comprehensive
plan, and zoning of the annexed land.”'?
In holding that the annexation, compre-
hensive plan amendment, and initial zon-
ing were legislative activities not subject
to judicial review, the Court clarified the
distinction between legislative activity
and quasi-judicial activity as follows:

Legislative activity by a zoning
entity is differentiated from quasi-
judicial activity by the result—Ieg-
islative activity produces a rule or
policy which has application to an

open class whereas quasi-judicial
activity impacts specific individu-
als, interests or situations.'

Following Cooper and Burt, the gen-
eral state of the law has been that quasi-
judicial zoning decisions are subject to
judicial review under LLUPA, while
legislative activities such as annexations,
comprehensive plan amendments, and
initial zoning are not subject to judicial
review under LLUPA. However, the lat-
ter category of cases may be scrutinized
by means of collateral actions such as
declaratory judgment actions.'*  This
has been true even though LLUPA does
not speak directly to zoning decisions as
“permits authorizing development.”

Permits authorizing development:
Giltner Dairy and beyond

Fast forward twenty-five years. In
March 2008, the Idaho Supreme Court
issued the first in a series of opinions
moving away from the quasi-judicial
versus legislative framework, focusing
instead on the strict language of LLUPA.
Most notably, the Court began to rely on
the “permit authorizing development”
language of Idaho Code § 67-6521, and
similar language in Idaho Code § 67-
6519, to deny judicial review in cases
where judicial review would have been
allowed under the quasi-judicial analysis.
This change in analytical framework re-
sulted in the odd situation that an appli-
cation for annexation and initial zoning is
not subject to judicial review (because no
permit is involved), but an application for
a conditional rezone with a correspond-
ing development agreement is subject to



judicial review (because that application
is the functional equivalent of a permit
authorizing development).

Comprehensive plan map
amendments and Giltner Dairy

In Giltner Dairy, LLC v. Jerome Coun-
#,'¢ the Court unanimously affirmed the
dismissal of Giltner Dairy’s petition for
judicial review of Jerome County’s ap-
proval of an amendment to its comprehen-
sive plan map. Giltner Dairy argued that
it was entitled to judicial review under
the Idaho Administrative Procedures Act
(“IDAPA”)'7 and the judicial review pro-
visions of LLUPA." The Court quickly
dismissed Giltner Dairy’s argument under
the IDAPA, noting that a board of county
commissioners is not an agency for pur-
poses of the IDAPA."” With respect to
judicial review under Idaho Code § 67-
6521, the Court determined that Giltner
Dairy was not an affected person under
the statute because the ordinance amend-
ing the comprehensive plan map does not
authorize development.®® Similarly, in
rejecting Giltner Dairy’s argument that it
was entitled to judicial review under Idaho
Code § 67-6519(4), the Court determined
that the request to change the comprehen-
sive plan map was not an application for a
permit, thereby precluding Giltner Dairy’s
right to judicial review.

By all accounts, Giltner Dairy is an
important case not so much for its out-
come — which in this author’s view would
have been the same under the quasi-judi-
cial versus legislative framework — but
for its notable shift in statutory interpre-
tation. Although the Court alluded to its
prior opinions holding that comprehen-
sive plans are legislative policy decisions
of local governing boards, Cooper and its
progeny are not cited in Giltner Dairy.
Rather, the Court, for the first time, used
the language of LLUPA to deny the right
of judicial review.

Initial zoning: the Highlands
Development decision

Shortly following its decision in Gilt-
ner Dairy, a divided Idaho Supreme Court
issued its opinion in Highlands Devel-
opment Corp. v. City of Boise?' Much
like it had done in Burt, the Court sua
sponte dismissed an appeal seeking judi-
cial review of the annexation and initial
zoning of property.?> Relying on its re-
cent decision in Giltner Dairy, the Court
concluded that LLUPA grants the right
of judicial review only to those “persons
who have applied for a permit required or
authorized under [the statute] and were
denied the permit or aggrieved by the de-
cision on the application for the permit.”*

Relying on its recent decision in Giltner Dairy, the Court
concluded that LLUPA grants the right of judicial review
only to those “persons who have applied for a permit
required or authorized under [the statute] and were denied
the permit or aggrieved by the decision on the application
for the permit.” Of the permits required or authorized by
LLUPA, the Court reasoned, a permit relating to the initial
zoning of land annexed by a city is not included.

In the Court’s words,
“l[a]n application for
a zoning change, like a
request for an amendment
to a comprehensive plan,
is not an application for
a ‘permit,” and thus no
review is authorized under
the LLUPA.

Of the permits required or authorized by
LLUPA, the Court reasoned, a permit re-
lating to the initial zoning of land annexed
by a city is not included.** Additionally,
because Highlands’ application did not
involve the granting or denial of a permit
authorizing development, judicial review
was unavailable under Idaho Code § 67-
6521.%

Rezones: Burns Holdings

A year after deciding Highlands, the
Idaho Supreme Court was again faced
with the question of whether a site-spe-
cific zoning decision (this time a straight
rezone) was subject to judicial review un-
der LLUPA. In Burns Holdings, LLC v.
Madison County Board of County Com-
missioners,* a divided Court?” again held
steadfast to its strict interpretation of the

LLUPA judicial review provisions, con-
cluding that a rezone was not subject to
judicial review under either Idaho Code
§ 67-6519 or § 67-6521. In the Court’s
words, “[a]n application for a zoning
change, like a request for an amendment
to a comprehensive plan, is not an appli-
cation for a ‘permit,” and thus no review is
authorized under the LLUPA.”*

Taylor: the “functional equivalent
test”

Further confusing the landscape of the
standard to be applied in reviewing deci-
sions regarding zoning of specific parcels
of property is the Idaho Supreme Court’s
decision in Taylor v. Canyon County.” In
Taylor, a different 3-2 majority*® found
that a decision regarding a rezone with
a conditional zoning development agree-
ment pursuant to Idaho Code § 67-6511A
was subject to judicial review because the
development agreement was found to be a
“permit authorizing development” under
Idaho Code § 67-6521.3' Although the
Court noted that a conditional use permit
and a conditional rezone are generally not
functional equivalents, for the purposes
of its decision, it held that the conditional
rezone coupled with a development agree-
ment was functionally equivalent to a con-
ditional use permit.*?> The Court explained
its decision as follows:

Because the end result of the
Board’s approval of the conditional
rezone and corresponding Develop-
ment Agreement is to authorize the
development without further ap-
proval from the Board, the Board’s
approval of the conditional rezone
and corresponding Development
Agreement is the functional equiva-
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lent of an approval of a conditional
use permit, which as set forth below
is a “permit authorizing develop-
ment.”*

Such functional equivalency was suf-
ficient to allow the Court to review the
Board’s decision.

Other post-Giltner Dairy decisions uti-
lized this same strict construction approach
to deny judicial review to annexations and
initial zoning,** denials of requests for
annexation,™ requests for comprehen-
sive plan amendments,* and requests for
rezones.”” Of these, the decisions deny-
ing judicial review to initial zoning upon
annexation and of rezones raise concern
because they would effectively require
applicants and affected persons to resort
to the more lengthy and costly declaratory
judgment procedure to challenge deci-
sions related to site-specific zoning ap-
plications. From the perspective of local
governing boards, this would mean that
approval or denial of a site-specific zon-
ing decision could be subject to challenge
months or years after the decision, in con-
trast to the short, 28-day time limit for fil-
ing a petition for judicial review.

The 2010 legislative fix

In response to the confusion created
by Highlands, Burns Holdings and Tay-
lor, Representative Jim Clark, working
with various stakeholder groups, intro-
duced legislation in the 2010 legislative
session, clarifying that judicial review is
available to the types of zoning decisions
at issue in Highlands, Burns Holdings and
Taylor. The Statement of Purpose for the
bill, H605, states in part,

This bill remedies the confu-
sion arising from [Highlands, Burns
Holdings and Taylor] by expressly
providing that all final decisions
[on] applications for the establish-
ment of one or more zoning districts
upon annexation, changes in the
zoning of specific parcels or sites,
and conditional rezoning would be
subject to judicial review by the
District Court, where the standard
of review set forth in Idaho Code §
67-5279 would apply in exactly the
same manner as with subdivisions,
variances, special use permits, or
other similar applications required
or authorized under LLUPA.*

As amended, Idaho Code § 67-
6521(1)(a) defines an “affected person”
as one having a “bona fide interest in real
property which may be adversely affected
by” either (i) the “approval or failure to
act upon an application for a subdivision,
variance, special use permit and such
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Although a local governing board could (as Blaine
County did in Rollins) adopt a zoning district that requires
a certain type of permit prior to development, does
that permit necessarily becomes a “permit required or
authorized” under LLUPA? If so, is it then subject to
Judicial review?

other similar applications required or
authorized pursuant to this chapter”; (ii)
initial zoning upon annexation or the ap-
proval or denial of a rezone pursuant to
Idaho Code § 67-6511; or (iii) approval
or denial of conditional rezoning pursu-
ant to Idaho Code § 67-6511A.% Under
Idaho Code § 67-6519(4), as amended,
an applicant denied an application or ag-
grieved by a final decision concerning any
of the matters identified in Idaho Code
§ 67-6521(1)(a) has the right to judicial
review.* The bill further clarifies Idaho
Code §§ 67-6519 and -6521 by removing
all references to the word “permit” and re-
placing it with “application.” Receiving
widespread support in both the House and
Senate, H605 passed and was signed by
Governor Butch Otter.

Remaining questions

Although the amendments to the judi-
cial review provisions of LLUPA are wel-
come news to local governing boards and
would-be applicants alike, some questions
remain. For example, What, exactly, is
subject to judicial review? As amended,
Idaho Code §§ 67-6519 and -6521 now
authorize judicial review for applicants
denied a decision or aggrieved by a final
decision, and to affected persons, relating
to “applications for zoning changes, subdi-
visions, variances, special use permits and
such other similar applications required or
authorized pursuant to this chapter.” The
follow-up question thus becomes what is
a “similar application required or autho-
rized pursuant to this chapter.”

In Highlands and Taylor, the 1daho Su-
preme Court noted that building permits
are one type of permit “required or autho-
rized” by LLUPA.*" As noted by Justice
Jim Jones in his Highlands dissent, how-
ever, Idaho Code § 67-6517 only deals
with permits “for development on any
lands designated upon the future acquisi-
tions map.”* It does not deal “with the
great number of building permits based

upon existing land use ordinances.” The
implication from Justice Jones’ statements
is that all building permit applications, to
the extent they allow a specific develop-
ment to proceed or prevent it from doing
so, constitute the type of “similar appli-
cation” that would be subject to judicial
review under LLUPA’s amended provi-
sions.

Another “similar application” could
also include a site alteration permit, as
discussed by the Court in Rollins v. Blaine
County.** There, the Court dismissed the
petition for judicial review on the grounds
that Rollins had not exhausted his admin-
istrative remedies prior to filing his peti-
tion for judicial review. At issue was a de-
termination of whether Rollins’ property
was within the county’s Mountain Over-
lay District (“MOD”) and construction of
a home on the property. In dismissing the
appeal, the Court noted that the county
had not issued or denied a permit; rather,
it had simply decided that the property
was in fact in the MOD and that a site
alteration permit is required before any
further site alteration could take place.*
Because the Court did not engage in any
discussion about whether a site alteration
permit would or would not be subject to
judicial review under LLUPA, it is diffi-
cult to determine precisely how the Court
would ultimately rule on the issue; site
alteration permits are not mentioned any-
where in LLUPA. Thus, although a local
governing board could (as Blaine County
did in Rollins) adopt a zoning district that
requires a certain type of permit prior to
development, does that permit necessarily
becomes a “permit required or authorized”
under LLUPA? If so, is it then subject to
judicial review?

The question of whether building per-
mits, site alteration permits, or other such
construction-related permits are subject
to judicial review has not recently been
addressed by Idaho’s appellate courts.
Obviously, such permits are required



and enforced by local ordinance. Many
subdivision ordinances and zoning ordi-
nances include as a condition of approval
of the application, a requirement to obtain
a building permit or a site alteration per-
mit prior to construction. However, these
types of permits are generally applied via
the local building code ordinance. Other
than the reference to building permits in
Idaho Code § 67-6517, LLUPA does not
require or authorize building permits, site
alteration permits, or other types of con-
struction-related permits.

Conclusion

The 2010 LLUPA amendments help
resolve the confusion caused by the High-
lands, Burns Holdings and Taylor deci-
sions. When the amendments go into
effect on July 1, 2010, local governing
boards and would-be applicants alike will
have some degree of predictability and
comfort in knowing that quasi-judicial
decisions like rezones, initial zoning and
conditional rezoning will be subject to ju-
dicial review. It remains to be seen where
the new focus of litigation and interpreta-
tion of LLUPA will take us over the next
25 years.
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A Simple Premise, A Simple Process:
A Practical Approach to Idaho’s Open Meeting Law

Curing Process — Idaho Code § 67-2347(7)

Brian Kane
Office of the Attorney General

Idaho’s Open Meeting Law dates to
1961." It was born out of the efforts of
the Freedom of Information Committee,
a collection of newspaper editors seeking
more open government. Interesting, this
earliest version did not include any pro-
vision for penalties: the focus of the law
was on compliance, not how it would be
enforced. The primary purpose of the law,
the conduct of the people’s business in the
open, remains as valid today as it did al-
most 50 years ago.

Approximately a year ago, the Idaho
Legislature  en-
acted Senate Bill
1142, which con-
tained a series
of amendments
to Idaho’s Open
Meeting Law, all
of which were de-
signed to ensure
ongoing compli-
ance with the law.
Senate Bill 1142
addressed a num-
ber of recurring
questions with re-
gard to Idaho’s Open Meeting Law. Three
areas of the law seem to represent the ma-
jority of the issues that arise when advis-
ing an entity on compliance with the law.
This article will highlight the updates con-
tained within Senate Bill 1142, as well as
provide some guidance with respect to ad-
vising clients within these situations and
address the emerging dilemma of technol-
ogy and the Open Meetings Law.

Provide clear notice and agendas
Agendas are required to be posted with
the notice of a meeting.? The agenda is
posted to provide the public with notice of
what will be discussed within the meeting.
Prior to the 2009 amendments, the law
permitted changes to the agenda up to and
including the hour of the meeting. Based
upon the posting requirement and the pur-
pose of posting the agenda, a vigorous
debate developed over the precise mean-
ing of the phrase “up to and including the
hour of the meeting.” Some argued that
an agenda once posted could be changed.
Others claimed that it could be changed if
done in good faith. The dilemma created
by the prior statute was that inability to
amend an agenda during a meeting cre-
ates a scenario in which governmental en-
tities are not given the latitude in which to
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Notice is received of an alleged
open meeting violation.

Y

OR

Entity self-recognizes an open
meeting violation.

v

Attorney for entity makes preliminary
inquiry and recommendation.

h 4

The body shall have 14 days to
respond publicly.

Y

The body acknowledges the open meeting violation
and states an intent to cure the violation. The body
shall have 14 days to cure the violation.

A4

All enforcement actions shall be stayed during the
response and cure period.

Y

Violation is cured by declaring void all actions taken
at or resulting from the improper meeting.

Y

Board may need to conduct a new compliant meeting.

* finding of no violation.

Denial of violation/failure to respond/entity

«

_

Citizen enforcement action

Referral to prosecutor

No further action necessary

! !

Statutory timelines/proceedings apply

govern. For example, some entities meet
only once or twice a year, and to preclude
them from discussing a necessary item
until their next meeting might create more
problems than it would solve. Similarly,
recognizing the geography and weather
of Idaho, an agenda item may need to be
moved to a later point in the meeting to
accommodate a late arrival. The need for
agencies to have discretion and flexibility
within their agendas appears to outweigh
the risk that agenda amendments will be
used to permit them to evade the pro-
cess. Generally, the consensus was that an
agenda could be amended during a meet-
ing provided it was done so in good faith,

and not to “sandbag” or otherwise avoid
public oversight of controversial topics.
The 2009 amendments brought much
needed clarity to this section, eliminating
the nebulous phrasing, and providing a
clear process by which agendas could be
amended within certain circumstances.
Agendas must still be posted with the no-
tice of the meeting, but now the agenda
may be amended in one of three ways:

1. An agenda may be amended by
notice if posted more than 24
hours prior to the meeting.?

2. Less than 24 hours prior to the start
of the meeting but prior to the start
of the meeting, the agenda may be



amended by posting the change
and confirming the change with a
vote at the start of the meeting.*

3. During the meeting, the agenda
may be amended by a motion and
vote of the body and must include
a good faith reason why it was not
included in the original agenda
posting.’

One of the primary criticisms of S.
1142 was that it would permit agendas to
be amended during a meeting. This criti-
cism was raised because there is an on-
going perception that entities are attempt-
ing to manipulate agendas to prevent the
public from observing their government
address controversial issues. Attorneys
should recognize that within this criticism
is a public interest concern, which will re-
quire a careful balancing as they provide
advice to their clients.

Practice tips on notice
and agendas:

1. Make sure clients understand the
timeline for posting notice and
agendas and the implications of a
failure to do so.

2. Ensure clients understand the pro-
cess for amending an Agenda.

3. Remember: Amendment of agen-
das should be the exception as op-
posed to the rule.

Provide informed advice
on executive sessions

The Open Meeting Law sections gov-
erning executive sessions raise a signifi-
cant number of questions. Public interest
and criticism regarding these provisions
are most likely heightened because they
permit government to discuss specific
issues outside the public eye. In order
to provide a glimpse of what transpires
within executive sessions, the law now re-
quires that a roll call vote be taken prior to
entering an executive session.® The entity
must also identify the specific statutory
subsection authorizing the executive ses-
sion, as well as the topic and purpose of
the executive session.’

The purposes for entering an execu-
tive session were also narrowed because
concerns were raised that governmental
entities were using the exceptions as an
umbrella to allow an executive session to
meander into tangentially related, but not
specifically exempt topics. For example,
the exception to discuss hiring was amend-
ed to specifically eliminate the ability to
discuss general staffing or budget needs.®
Similarly, the exception for litigation was
narrowed to specifically address pending
or imminent litigation and to provide for
direct communication with legal counsel
within the executive session.’

There is an ongoing perception that entities are attempting
to manipulate agendas to prevent the public from
observing their government address controversial issues.
Attorneys should recognize that within this criticism is
a public interest concern, which will require a careful
balancing as they provide advice to their clients.

In an effort to prevent unnecessary
use of executive sessions, the legislature
included a provision directing that the
exceptions for executive sessions be con-
strued narrowly.”® This provision also
prohibits the entity from changing the
topic while in an executive session to one
that is not provided for by the motion to
enter executive session.!! This change
will hopefully assist entities stay on topic
within the executive session.

These changes tend to provide more
notice and accountability to the public
in executive session circumstances. This
will serve to mitigate against one of the
constant criticisms of the executive ses-
sion provisions, which is that the public
does not understand the need for execu-
tive session when entities simply list all
of the exceptions for an executive session.
Notably, identification of the specific
statutory provision, topic and purpose
will assist the public in recognizing the
validity of the session, while allowing the
entity to preserve necessary confidential-
ity. For example, when entering an ex-
ecutive session to discuss pending litiga-
tion, it is likely appropriate to identify the
case which the body will be discussing in
the executive session. This provides the
public with an identifiable reason for the
session, and instills confidence within the
intent and purpose of the executive ses-
sion.

Practice tips on
executive sessions:

1. Remember, the Open Meetings
Law never requires that an execu-
tive session take place.

2. Carefully evaluate the necessity
of an executive session and make
an appropriate recommendation to
your client. Just because an ex-
ception exists, it does not mean it
must be used.

3. Ensure that the agenda and min-
utes reflect the specific statutory
authority, topic, purpose and roll
call vote.

4. Recommend that as much infor-
mation as possible regarding the
executive session without compro-
mising its purpose be placed in the
minutes. Case names in pending
litigation are likely appropriate.

5. Discuss the purpose and necessity
of executive sessions with your
client—there is no point in having
an executive session if a member
blabs its content all over town and
may subject the entity to signifi-
cant liability exposure.

6. Be wary of frequent executive ses-
sion use.

7. Advise that meetings be “observ-
er-friendly.” Place executive ses-
sions at the beginning or end of a
meeting so that the public is not
forced to “wait around.”

8. Ensure that the entity comes out of
the executive session, and returns
to an open session on the record,
reflected in the minutes, prior to
conducting any business or ad-
journment.

If a mistake occurs, fix it

The Open Meeting Law contains en-
forcement provisions, although the law
has been amended to ensure that only
“bad actors” will be penalized. If an en-
tity is attempting to comply with the law
and receiving and following good advice
from counsel, there should be few worries
about being assessed an Open Meeting
Law penalty. The primary enforcement
mechanism of the law has changed to cre-
ate three circumstances in which a fine
may be levied:

1. Any member who participates in
a meeting violating the provisions
is subject to a $50.00 fine. (Strict
Liability).'

2. A knowing violation now carries a
$500 fine."

3. Arepeated violation, which occurs
within 12 months of a prior viola-
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tion may be subject to a $500.00
fine.'

The amendments also include a statu-
tory process by which entities can cure
violations of the law."> In other words, the
statute recognizes that the goal is compli-
ance, and in order to achieve compliance,
entities must have the ability to correct
their mistakes. Under the cure provision,
an entity can correct an open meeting
violation upon self-recognition of a com-
plaint, or upon receipt of an open meeting
complaint.'®

Under the cure provision:

1. An agency may self-recognize or
receive a complaint of a violation;

2. Within 14 days of the complaint or
recognition, declare the meeting
and all actions taken void;!’

3. Cure the violation by holding a
meeting in accordance with the
law to address any of the voided
actions;

4. Enforcement actions are stayed
during the cure period;'®

5. A cure acts as a bar to the imposi-
tion of the civil fines in Idaho Code
§ 67-2347(2) and a self-recognized
cure will act as a bar to the fine in
Idaho Code § 67-2347(4)."

These provisions give governmental
entities the ability to cure violations on
their own, as well as respond appropriately
to citizen complaints. They do not affect
the other remedies under the act such as
private actions to have an action declared
void, although there was an amendment
made in Idaho Code § 67-2347(6) to clar-
ify that the statute of limitations begins to
run at the meeting in which the decision or
act being challenged is made. When con-
fronted with an alleged violation of the
Open Meeting Law, entities now have all
the tools necessary to assess their actions,
and correct them.

Practice tips on enforcement

1. Treat Alleged Open Meetings Vio-
lations Seriously.

2. Upon receipt of a complaint, con-
duct a quick review to determine if
a violation occurred. Ifa violation
occurred, recommend curing it. If
no violation occurred, be prepared
to explain why—a written analy-
sis may be helpful.

3. If a cure is needed, be prepared to
conduct open meeting training and
insure that your clients know and
understand the requirements of the
Open Meeting Law.

4. Understand the statutes of limita-
tion: lawsuits to have an action or
decision declared null and void
on grounds of lack of compliance
must be commenced within thirty
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Anyone who has attended a meeting has likely
observed members of the governing body texting,
instant messaging, scrolling through e-mails, and similar
activities. Aside from being impolite to those presenting
to the body, and taking the board member’s attention
away from the business of the meeting, a greater threat is
posed by the exchange of information that is beyond the
observation of the public.

days of the meeting during which
the decision was made or action
taken.

Be wary of in-meeting cell phone,
blackberry, and e-mail use

Probably the greatest threat to open
meetings within Idaho is the proliferation
of cell phones, Blackberries, iPhones, and
laptop use. Anyone who has attended a
meeting has likely observed members of
the governing body texting, instant mes-
saging, scrolling through e-mails, and
similar activities. Aside from being im-
polite to those presenting to the body, and
taking the board member’s attention away
from the business of the meeting, a greater
threat is posed by the exchange of infor-
mation that is beyond the observation of
the public. In essence the ability to under-
mine the very purpose of the Open Meet-
ings Law has been placed directly into the
hands of virtually everyone. Attorneys
should carefully counsel clients with re-
gard to the use of these devices and media
during open meetings.

Practice tips on electronic devices
and media

1. Recommend that Board members
not text, e-mail, or otherwise com-
municate during meetings: wheth-
er among themselves, with audi-
ence members, or anyone else.

2. Consider recommending that the
Board adopt policies directing that
these devices not be used during
meetings.

Conclusion

Idaho’s Open Meetings Law insures
that the public has the opportunity to ob-
serve its government. By providing cli-
ents with informed practical advice, at-
torneys can insure that both the letter and
the spirit of Idaho’s Open Meetings Law
are met.

Practice point open meetings law
1. When in doubt, have an open meet-
ing!

About the Author

Brian Kane is the Assistant Chief
Deputy Attorney General in the Idaho Of-
fice of Attorney General. As an attorney,
he has attended numerous meetings. The
views and opinions expressed within this
article are solely the author's and should
not be considered an opinion of the Attor-
ney General.

Endnotes

! The full text of former Idaho Code section 59-1024
read as follows:

That all meetings, regular and special, of boards,
commissions and authorities created by or operating
as agencies of any county, city or village not now
declared to be open to the public are hereby declared
to be public meetings open to the public at all times;
provided, however, that nothing contained in this
act shall be construed to prevent any such board,
commission or authority from holding executive
sessions from which the public is excluded, but no
ordinances, resolutions, rules or regulations shall be
finally adopted at such executive session.

Act of Mar. 13, 1961, § 1, at 482. repealed by Act of
Apr. 12, 1974, ch. 187, § 9, 1974 Idaho Sess. Laws
1495.

2 Idaho Code § 67-2343.

* Idaho Code § 67-2343(4)(a).

4 Idaho Code § 67-2343(4)(b).

> Idaho Code § 67-2343(4)(c).

¢ Idaho Code § 67-2345(1).

7 Idaho Code § 67-2345(1) & § 67-2344(2).

8 Idaho Code § 67-2345(1)(a).

° Idaho Code § 67-2345(1)(f).

10 Tdaho Code § 67-2345(3).

d.

12 Idaho Code § 67-2347(2).

1 Idaho Code § 67-2347(3).

14 Idaho Code § 67-2347(4).

1 Idaho Code § 67-2347(7).

1 Idaho Code § 67-2347(7)(a)(i-ii).

17 Idaho Code § 67-2347(7)(a)(ii) & (b).

'8 Idaho Code § 67-2347(7)(c).

1 Idaho Code § 67-2347(7)(d).
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> IpaHO COURTS

HiGHLIGHTS oF THE 2010 RuLe AMENDMENTS
[

Catherine Derden

Staff Attorney and Reporter
Idaho Supreme Court
Rules Advisory Committees

Supreme court rules advisory
committees

The following is a list of rule amend-
ments that have
gone into effect
since January 1,
2010, or that will
go into effect on
July 1,2010. The
orders amending
these rules can
be found on the
Internet on the
Idaho Judiciary’s
home page at
http://www.isc.

idaho.gov/rulesamd.htm.

Idaho appellate rules

Chief Justice Daniel Eismann chairs
the Appellate Rules Advisory Commit-
tee. The following amendments to the
Appellate Rules were effective on Feb-
ruary 1, 2010.

Rule 12.1. Permissive appeal in cus-
tody cases. This rule has been amended
to state that, in the event a notice of ap-
peal to the district court is filed prior to
the motion for permissive appeal, the
magistrate shall retain jurisdiction to
rule on the motion and, in the event the
motion is granted by the Supreme Court,
the appeal to the district court shall be
dismissed.

Rule 17. Notice of appeal. A line has
been added to this form to indicate if the
appeal is an expedited appeal pursuant to
Rule 12.2 so that the district clerk and
the Supreme Court can take appropriate
action.

Rule 23. Filing fees and clerk’s cer-
tificate of appeal. The fee schedule has
been amended to delete the appellate fil-
ing fee for an appeal from the review of a
violent sexual predator designation.

Rule 28. Preparation of clerk’s or
agency’s record. Language has been de-
leted that previously allowed the parties

 Catherine Derden
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To address the continuing confusion over what constitutes
a final appealable judgment, the definition of a judgment
contained in this rule has been amended.

A judgment is defined as a separate document
entitled “judgment” or “decree”. All references
to an “order” have been eliminated.

— Rule 54(a). Judgments-Definition—Form

to request that certain documents be filed
as an exhibit on appeal rather than as part
of the clerk’s record.

Rule 30. Augmentations or deletions
from transcript and record. This rule
was amended to address documents with
no filing stamp by allowing the moving
party to establish by citation to the re-
cord or transcript that the document was
presented to the district court.

Rules 42 and 118. Petitions for re-
hearing and petitions for review. Both
rules have been amended to clarify that
the time for filing a petition for rehear-
ing or review after an opinion has been
modified is only referring to a substan-
tive modification and not opinions that
are modified to correct clerical errors.

Rule 49. Appellate settlement con-
ferences. It is now the responsibility
of the parties to file a request for such
a conference and to select a conference
judge from a list of settlement justices
and judges maintained by the Adminis-
trative Director of the Courts. If the re-
quest is granted, an order will be entered
suspending the case for 49 days while
the parties attempt a settlement but at the
end of that time the appeal process shall
resume. The parties are responsible for
payment of costs and for scheduling the
settlement conference at a time conve-
nient to all.

The following amendments to the
Appellate Rules are effective July 1,
2010.

To address the continuing confusion
over what constitutes a final appeal-
able judgment, the Supreme Court has
amended [.LR.C.P. 54(a) on the definition
of'a judgment. This amendment required
that a number of appellate rules also be
amended to incorporate that definition.

Rule 11. Appealable judgments and
orders. This rule on appeals as a matter
of right was amended in civil actions to
provide appeals may be taken from final
judgments as defined in L.LR.C.P. 54(a).

Rule 11.1. Appealable judgments
from the magistrate court. The amend-
ment deletes references to the word “or-
der” and states that an appeal as a mat-
ter of right may be taken to the Supreme
Court from any “final judgment, as de-
fined in Rule 54(a) of the Idaho Rules
of Civil Procedure, granting or denying
a petition for termination of parental
rights or granting or denying a petition
for adoption.” Final judgments in accord
with the definition of a judgment set out
in L.R.C.P. 54(a) will need to be entered
in these cases to start the time for an ap-
peal.

Rule 12. Appeal by permission. The
amendments to this rule delete the word
“decree” and substitute the word “judg-
ment”.

Rule 12.1 and 12.2. Permissive ap-
peal in custody cases. and expedited re-
view for appeals in custody cases brought
pursuant to Rule 11.1 or Rule 12.1. The
amendments incorporate references to




judgments as defined in [.R.C.P. 54(a).

Rules 13 and 14. Stay of proceedings
upon appeal or certification, and time for
filing appeals. The amendments to these
rules delete references to “decrees”.

Rules 15. 17 and 18. Cross-appeal
after an appeal, notice of appeal and no-
tice of cross-appeal. The amendments
to these rules delete references to “de-
crees”.

Rule 31. Exhibits, recordings and
documents. This rule requires the court
clerk to make copies of all documents,
charts and pictures offered or admitted as
exhibits that are requested in the notice
of appeal and send them to the Supreme
Court. In some cases the parties have
already provided these exhibits to the
district court on a CD. The amendment
allows the district court clerk to provide
these copies to the court on a CD so long
as the exhibits are in pdf format that in-
cludes an index. This is also an option
for the copies sent to the Office of the
Attorney General and appellate counsel
for the defendant in criminal cases.

Reminder

As of July 1, 2009, all appeals from
an order granting or denying a termina-
tion of parental rights or an adoption are
to be filed to the Supreme Court, and the
notice of appeal must be filed within 14
days of the order. Appealing to the dis-
trict court is no longer an option. These
appeals are expedited. Please see [.A.R.
11.1, LA.R. 12.2 and .LR.C.P. 83(a).

Idaho child support guidelines

Judge Deborah Heise chairs the Child
Support Guidelines Advisory Commit-
tee. The following amendments to the
Guidelines are effective on July 1, 2010.

Section 8. Adjustments to the basic
child support. A new subsection (e) is
added to Section 8, and is entitled “Dis-
ability dependency benefits or retirement
dependency benefits” and provides those
benefits paid by an obligor to a child sup-
port recipient should be considered in de-
termining a child support award and the
child support payment should be reduced
by any dependency benefits paid to the
support recipient. The obligated parent
is not entitled to any reimbursement of
any dependency benefits that exceed the
child support amount. Finally, any pay-
ments received based on the disability of
a child cannot be credited against a sup-
port obligation.

Section 11. Disability and retirement
benefits paid to a child. This section of

the Guidelines was deleted based on con-
cerns that the section penalized a consci-
entious obligor with a pending disability
claim. Further, there was a concern that
the allocation of child support credits is
a policy issue that is outside the scope
of the Guidelines. The last sentence of
Section 11, which states that payments
received as a result of the child’s disabil-
ity are not income as to either parent, has
been moved to Section 6, which defines
income.

Section 6. Guidelines income deter-
mination. This section was amended to
delete the reference to Section 11 since
the section has been eliminated.

Idaho civil rules of procedure

The Civil Rules of Procedure Ad-
visory Committee is chaired by Justice
Warren Jones. The following amend-
ments are effective on July 1, 2010.

Rule 54(a). Judgments-Definition—
Form. To address the continuing con-
fusion over what constitutes a final ap-
pealable judgment, the definition of a
judgment contained in this rule has been
amended. A judgment is defined as a
separate document entitled “judgment”
or “decree”. All references to an “order”
have been eliminated. The new rule pro-
vides that a judgment shall state the re-
lief to which a party is entitled on one or
more claims for relief in the same action
and that such relief can include dismissal
with or without prejudice. The rule al-
ready stated that a judgment shall not
contain a recital of pleadings, the report
of a master, or the record of proceedings
and the amendment adds that it also shall
not contain the court’s legal reasoning,

findings of fact, or conclusions of law. It
also provides that a judgment is final if
either it is certified as final pursuant to
(b)(1) of the rule or judgment has been
entered on all claims for relief, except
costs and fees, asserted by or against all
parties to the action.

Rule 58(a). Entry of judgment. The
statement in this rule that every judgment
shall be set forth on a separate document
has been amended to add “as required in
rule 54(a)” and to include a reference to
amended judgments.

Rule 83(a). Appeals from decisions
of magistrates. The rule provides that
an appeal may be taken to the Supreme
Court from the judgment of a magistrate
who has been assigned to what would
otherwise be a district judge matter.
The amendment reflects the fact that the
administrative district judge may now
make such an assignment without hav-
ing to obtain an order from the Supreme
Court.

Filing Fee Schedule. New catego-
ries have been added to the fee schedule
mainly due to the need for ISTARS to
track certain types of cases for statistical
purposes.

1. New statutes on de facto custodians
were just signed into law and the new
I.C. § 32-1704 provides that the action
can be initiated by filing a petition seek-
ing a determination that the person is a
de facto custodian pursuant to I.C. § 32-
1703, or by filing a motion seeking per-
missive intervention pursuant to I.R.C.P.
24 in a pending custody proceeding
seeking a determination that the person
is a de facto custodian. Another new
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statute, 1.C. § 66-356, allows persons
who have previously been found men-
tally ill or incompetent, and ordered not
to ship, transport, possess or receive any
firearms or ammunition, to file a petition
for relief from the order and to remove
the firearm disability. Thus, on the fee
schedule under A. “All initial case filing
of any type”, the court has added two
new subtypes: 13. “De facto custodian”
and 14. “Relief from firearm disability”.
Additionally, under I.1. on the fee sched-
ule, “Initial appearance by persons other
than plaintiff or petitioner”, there is a
new addition “(a) motion for permissive
intervention — de facto custodian.”

2. An administrative order has been en-
tered assigning all petitions for judicial
review of any decision regarding admin-
istration of water rights from the Depart-
ment of Water Resources to the presiding
judge of the SRBA court effective July
1, 2010. To make sure these cases get
assigned to the SRBA court, a special
category has been added for these cases
under L. 3. “Appeal or petition for judi-
cial review or cross-appeal or cross-peti-
tion from commission, board or body to
district court”, the court add (a) “petition
for judicial review of IDWR adjudica-
tion of water rights”.

3. According to [.A.R. 23, there is no fil-
ing fee in an appeal from a post-convic-
tion proceeding or a habeas corpus pro-
ceeding. Thus, L. 4. on the fee schedule
“Civil appeal or cross-appeal to Supreme
Court” has been amended to clarify there
is no fee for these appeals.

4. Contempt. “Court initiated contempt
of court” has been added to the category
of cases with no filing fee. A separate
category for these cases allows the court
clerk to set up a case for the purpose of
entering and distributing any fine im-
posed by a court in these contempt cas-
es.

Idaho infraction rules

The Misdemeanor and Infraction
Rules Advisory Committee is chaired by
Judge Michael Oths. The amendments to
both sets of rules took effect on April 15,
2010.

Rule 5(¢). Uniform citation — issu-
ance-service. This section on service of
a uniform citation was amended to ac-
commodate the fact that on an e-citation
there is no way to indicate service if a
defendant refuses to sign and for the fact
that, even if the defendant does sign, his
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With the enactment of House Bill 687, an emergency
surcharge fee of $50 was added to the penalty to be paid
by defendants found guilty of committing a misdemeanor

on or after April 15, 2010. The $50 surcharge has been
added to all of the misdemeanors that are “payable”
misdemeanors under Misdemeanor Rule 14.

— Rule 13. Bail Schedule

or her signature will not appear on the
court’s copy. The amendment states that
for e- citations the officer may serve the
citation on the defendant by personal
delivery to the defendant and indicate
such service on the face of the citation.
A check box to indicate service is being
added to the e-citation.

Rule 9. Judgment- fixed penalty for
infractions. With the enactment of House
Bill 687, an emergency surcharge fee of
$10 was added to the penalty to be paid
by defendants found guilty of committing
an infraction on or after April 15, 2010.
Thus, the infraction penalty schedule in
Rule 9 has been amended to add the $10
surcharge to every offense, except a fail-
ure to fasten seat belt for adults, which by
statute is still limited to a total penalty of
$10. In addition, the infraction penalty
for “failure to carry life preservers in wa-
tercraft” was amended to read “failure to
carry required equipment in watercraft”
so that the penalty for similar types of
safety violations would be the same.

Idaho misdemeanor criminal rules

Rule 5(¢). Uniform citation — issu-
ance-service. This section on service of
a uniform citation was amended in ex-
actly the same way as Rule 5(c) of the
Infraction Rules to state that for e- cita-
tions the officer may serve the citation
on the defendant by personal delivery to
the defendant and indicate such service
on the face of the citation. A check box
to indicate service is being added to the
e-citation

Rule 6(e). First appearance of defen-
dant. This rule sets out a suggested form
for a trial date notice or continuance no-
tice. The suggested form was amended
to eliminate unnecessary references to
personal data identifiers.

Rule 9.1(c). Notice of Penalties for
Subsequent Violations. This rule sets
out a suggested form for a notice of pen-
alty for subsequent violations. The sug-
gested form was amended to eliminate
unnecessary references to personal data
identifiers.

Rule 13. Bail Schedule. With the
enactment of House Bill 687, an emer-
gency surcharge fee of $50 was added
to the penalty to be paid by defendants
found guilty of committing a misde-
meanor on or after April 15, 2010. The
$50 surcharge has been added to all of
the misdemeanors that are “payable”
misdemeanors under Misdemeanor Rule
14. These are the misdemeanors to
which, by Rule 14, the defendant is al-
lowed to plead guilty and pay the bond
amount as the final penalty without go-
ing before a judge. In addition, there
are some misdemeanors where the bond
has been deliberately set slightly above
the payable amount so that the defen-
dant is required to appear before a judge
and these bonds were also raised by $50
so that they would not become payable
through the clerk. When the bond for
“36-409 (d), failure to validate or attach
own tag to big game animal -Idaho resi-
dent” was raised $50 from $150 to $200
so that it would not become payable, it
became the same as the bond for a non-
resident. Since the bond amount for a
non-resident is to be higher, the non-resi-
dent bond was raised from $200 to $250.
The other bond amounts were not raised
because for those offenses the court will
impose the court costs if the defendant is
found guilty.

At the request of the Idaho Depart-
ment of Transportation, a new bond was
added for a violation of I.C. § 49-432(3)
for exceeding the number of temporary




permits allowed in a calendar year. The
bond is $300, the bond amount for similar
violations. A violation of I.C. § 49-1801,
abandoning a vehicle, was removed from
the bond schedule, as in 2002 this offense
was changed to an infraction and was
added to the infraction schedule.

Rule 14. Disposition of citations by
written plea of guilty. The offenses for
which a written plea of guilty may be ac-
cepted is limited by the amount of the re-
quired bond. The bond limits under this
rule have all been raised by $50.

Idaho court administrative rules
Rule 27. Attendance of court report-
ers in district court. The amendment
provides that when a court reporter is not
available due to an anticipated absence,
including a vacancy in a position that
has not been staffed, the administrative
district judge may suspend application
of the rule as to proceedings that require
a reporter and order recording by elec-
tronic means until such time as the court
reporter absence or vacancy has passed.
This rule took effect on May 1, 2010.
Rule 45. Cameras in the courtroom.
The amendment defines ‘broadcast”
and clarifies that orders permitting au-
dio/visual coverage of court proceedings
shall not include any restrictions on how

The amendment defines “broadcast” and clarifies
that orders permitting audio/visual coverage of court
proceedings shall not include any restrictions on how the
coverage is aired or published. Language was added that
all images or audio recordings by the pool photographer
or video and broadcast camera operator shall be shared
as required by the rule. The amendments to this rule took
effect on January 1, 2010.

— Rule 45. Cameras in the courtroom

the coverage is aired or published. Lan-
guage was added that all images or audio
recordings by the pool photographer or
video and broadcast camera operator shall
be shared as required by the rule. The
amendments to this rule took effect on
January 1, 2010.

Rule 58. Assignment of Resident
Chambers. This new rule was adopted on
February 26, 2010, and was effective on
March 1. It addresses the assignment of

resident chambers for district judges by
the administrative district judge within
each judicial district.

The various rules advisory committees
meet as the need dictates. Agenda items
may be submitted to the chair of the par-
ticular committee or the reporter for the
committee. A listing of Supreme Court
Committees and their membership can
be found at http://www.isc.idaho.gov/

commlist.html.

-
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

ADVERSE POSSESSION AND
PRESCRIPTIVE EASEMENTS
1. Did the district court commit error in granting
the Kennedys’ claim of adverse possession
against Schneider when the Kennedys failed to
prove that they had paid property taxes on the
land they sought to adversely possess?
Kennedy v. Schneider
S.Ct. No. 36853
Supreme Court

1. Whether the trial court committed error when

it determined that the fence line agreement

extinguished any easement rights that Coward
may have had over Hadley’s property?

Coward v. Hadley

S.Ct. No. 36981

Supreme Court

ATTORNEY FEES AND COSTS
1. Whether the district court erred in denying
Sallaz an award of attorney fees under I.C. §
12-120(3)?
Stephen v. Sallaz & Gatewood, Chtd.
S.Ct. No. 36322
Supreme Court

2. Did the court err by awarding attorney fees
to the co-signers even though there was no
determination on the merits of the underlying
action and thus no “prevailing party” and even
though the court’s order expressly permitted
the bank to refile its lawsuit to recover
the deficiency after the foreclosure was
concluded?
Bank of America, N.A. v. Boespflug
S.Ct. No. 36860
Supreme Court

CONTRACT
1. Whether the district court erred in ordering
specific performance of the agreements to
purchase properties where the Fazzios had
an adequate remedy at law and specific
performance was not feasible.
Fazzio v. Mason
S.Ct. No. 36068
Supreme Court

JURISDICTION

1. Whether the trial court erred in holding that
it lacked jurisdiction to review the decision of
the Jerome County Board of Commissioners to

rezone the subject property.
Giltner Dairy, LLC v. Jerome County
S.Ct. No. 36528
Supreme Court
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LAND USE

1. Did the district court err in holding that,
under I.C. § 67-5279, Hawkins’ petition for
judicial review should be dismissed because
he had no substantial rights prejudiced by the

issuance of the permit he was contesting?
Hawkins v.
Bonneville County Board of
Commissioners
S.Ct. No. 36742
Supreme Court

POST-CONVICTION RELIEF
1. Did the district court err by denying McCoy’s
motion for leave to file a successive petition?
McCoy v. State
S.Ct. No. 36405
Court of Appeals

2. Did the district court err by summarily

dismissing Garcia’s petition for post-conviction
relief?

Garcia v. State

S.Ct. No. 36161

Court of Appeals

3. Did the court err in summarily dismissing

Vickrey’s petition for post-conviction relief as
untimely?

Vickrey v. State

S.Ct. No. 36768

Court of Appeals

4. Did the district court err when it concluded

Tortolano did not establish that his counsel
was ineffective?

Tortolona v. State

S.Ct. No. 35987

Court of Appeals

5. Did the court abuse its discretion in denying

Drummond’s motion for appointment of
counsel?

Drummond v. State

S.Ct. No. 36507

Court of Appeals

6. Did the court err in summarily dismissing
Hyer’s petition for post-conviction relief?

Hyer v. State

S.Ct. No. 36802

Court of Appeals

7. Did the court commit err in denying Park’s

motion for appointment of counsel to assist
him in preparing his successive petition?

Park v. State

S.Ct. No. 36835

Court of Appeals

PROCEDURE
1. Did the district court err in dismissing the
complaint against Farmers without prejudice
because Hoover failed to timely serve
Farmers?
Hoover v. Farmers Insurance Group
S.Ct. No. 36627
Court of Appeals

EVIDENCE
2. Did the district court err in finding the
mediation produced a settlement contract?
Vanderford Company, Inc. v. Knudson
S.Ct. No. 37061
Supreme Court

SEX OFFENDER REGISTRATION
1. Did the court abuse its discretion by denying
the petition for release from registration
requirement?
State v. Robertson
S.Ct. No. 36901
Court of Appeals

STATUTE OF LIMITATION
1. Is the five year statute of limitations for
enforcement of a written contract applicable
given that the state is a party to the contract?
Collection Bureau, Inc. v. Dorsey
S.Ct. No. 36734
Supreme Court

SUBSTANTIVE LAW
1. Does I.C. § 55-313 prohibit a landowner
from relocating the existing access of a private
road where such access currently enters onto a

public roadway?

Statewide Construction, Inc. v. Pietrie
S.Ct. No. 36934
Supreme Court

2. Did the district court abuse its discretion
in refusing to allow the Bells to present their
defenses at trial on the lien claim when the
excluded evidence would have eliminated any
right of PCM to an award on its lien claim?
Perception Construction Management v. Bell
S.Ct. No. 36955
Supreme Court

SUMMARY JUDGMENT
1. Whether the district court correctly entered
summary judgment in favor the Homeowner’s

Association.

Bear Lake Homeowners Association v.
Heitman
S.Ct. No. 36283
Court of Appeals



CRIMINAL APPEALS

DUE PROCESS
1. Did the state violate Felder’s right to a
fair trial by committing multiple acts of

prosecutorial misconduct during closing
argument?
State v. Felder
S.Ct. No. 35523
Court of Appeals
JURY INSTRUCTIONS

1. Did the court err in refusing to give Leas’

proposed jury instruction regarding the
elements of malicious harassment?

State v. Leas

S.Ct. No. 36416

Court of Appeals

NEW TRIAL
1. Did the district court err in granting a new
trial because it made several legal and factual
errors in determining that the testimony of
Black constituted newly discovered evidence
that would merit a new trial?
State v. Anderson
S.Ct. No. 36319
Court of Appeals

RESTITUTION
1. Did the court err by imposing restitution
following Ruiz plea of guilty, when the
restitution was not the result of his criminal act
or consented to as required by I.C. § 19-5304?
State v. Ruiz
S.Ct. No. 35425
Court of Appeals

SEARCH AND SEIZURE —
SUPPRESSION OF EVIDENCE
1. Did the court err in denying Pearce’s motion
to suppress and in finding the issuance of the
search warrant was supported by probable
cause?
State v. Pearce
S.Ct. No. 36169
Court of Appeals

2. Did the district court err when it denied
Martinez’s motion to suppress the results of
the forcible blood draw because the forcible
blood draw violated his Fourth Amendment
rights as outlined in Schmerber?
State v. Martinez
S.Ct. No. 35438
Court of Appeals

3. Whether Flores’ blood draw result and other

evidence should be suppressed due to a lack

of probable cause to expand the scope of the
traffic stop.

State v. Flores

S.Ct. No. 36630

Court of Appeals

SENTENCE REVIEW
1. Was Rainey denied due process at sentencing
by relying on a no contact order that may or
may not have existed?
State v. Rainey
S.Ct. No. 35774
Court of Appeals

SUBSTANTIVE LAW
1. Whether I.C. § 37-2732(a) is constitutionally
vague because there is no way to distinguish
between charging a felony or a misdemeanor

for the same conduct.

State v. Fluewelling
S.Ct. No. 36648
Supreme Court

2. Whether cattle urine and feces qualifies as

“other waste substance” and thus falls under

the plain language of 1.C. § 18-3906 which

prohibits the placing of “any debris, paper,

litter, . . .trash or garbage . . . or other waste
substance” upon a highway.

State v. Tams

S.Ct. No. 36539

Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

R. Bruce Owens
Attorney at Law

208-667-8989
1-877-667-8989
8596 N. Wayne Dr., Suite A
Hayden, ID 83835

Martindale-Hubbell AV rated
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FORENSIC DOCUMENT EXAMINER

Full service laboratory to resolve handwriting issues, cut
and paste fabrications, alterations, ink comparison, etc. The
only examiner in Idaho, and other Northwestern states, that
is Certified by the American Board of Forensic Document

JAMES A. GREEN

P.O. Box 5379 Eugene, OR 97405
www.documentexaminer.info
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Experience Matters

business transactions.
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208-345-1122 * 1403 W. Franklin - Boise, ID 83702

We help seniors and their families find,
get and pay for quality long-term care.

The average survival rate for persons diagnosed
with Alzheimer’s is 8-15 years. Approximately
5.2 million people in the U.S. have Alzheimer’s.
As this disease progresses, a host of health,
legal and financial issues must be addressed.
Caregiving for persons with dementia is a
constant and ever-changing challenge.
Long-term care is expensive, no matter where
the person lives (home, assisted living facility or
nursing home). Sisson & Sisson concentrates on
helping seniors with chronic health care issues
protect assets for themselves and their families
and get the care they need.

Sisson and Sisson, The Elder Law Firm, PLLC

CONTACT US TO SEE HOW WE CAN HELP YOUR CLIENT
2402 W. Jefferson St., Boise, ID (208) 387-0729 www.ldahoElderLaw.com
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ELecTrRONIC Access TO TRANSCRIPTS AND APPENDICES

ofF IbAHO SuPReEME COURT BRIEFS

John Hasko
University of Idaho College of Law

The University of Idaho College of
Law Library has long been a keeper of
print copies of Idaho Supreme Court re-
cords and briefs, with the materials for the
oldest opinion going back to two Idaho
Reports. The collection resides in com-
pact shelving on the Ground Floor of the
Law Library, and takes up a considerable
amount of space.

Idaho Supreme Court briefs are avail-
able in electronic
format on LEX-
IS (since 2000)
and WESTLAW
(since 1990), but
in the case of both
publishers, only
the texts of the
briefs themselves
are entered into

their  databases.
Missing from both E‘n Hasko
are the transcripts
and  appendices

connected with the briefs. Most often,
when researchers use the briefs housed in
the College of Law Library, they are more
interested in the material that supplements
the briefs, rather than in the briefs them-
selves. Not having that additional infor-
mation available on LEXIS and WEST-
LAW lessens the usefulness of the Idaho
Supreme Court briefs in those databases.
To provide access to the transcripts
and appendices connected with the Idaho
Supreme Court briefs, the University of
Idaho College of Law Library contracted

with the Idaho Supreme Court late last
year to have the transcripts and appendi-
ces of the Court’s briefs digitized in Boise.
These documents are sent electronically
to the College of Law Library, where they
are entered into a database which is avail-
able free of charge through the University
Library’s online catalog. The procedure
is now set up so that the transcripts and
appendices of all future briefs will auto-
matically be digitized and be entered into
the College of Law Idaho Supreme Court
Records and Briefs database.

In time, there’s the expectation that the
Idaho judicial system will adopt electronic
filing of court documents, and when that
happens, digitization of the transcripts
and appendices will no longer be required.
At that point, the intention is to begin the
retroactive digitization of transcripts and
appendices to create a more complete
electronic record. A secondary result of
this expanded database would be to obvi-
ate the need to continue to store all those
paper transcripts and appendices, and al-

low us to reclaim some badly needed shelf
space.

The database of transcripts and ap-
pendices starts in January 2010, and
documents can be accessed by key word,
docket number, litigant name, Idaho Re-
ports citation, or Pacific Reporter citation.
You can get to the database through the
University of Idaho College of Law Li-
brary home page (http:/www.uidaho.edu/
law/library). From the menu on the left of
the home page, choose “Idaho Resourc-
es.” Then, from the page that then comes
up, choose “Transcripts and Appendices
of Idaho Supreme Court Briefs Beginning
with January 2010.” Then, start searching
and downloading.

About the Author

John Hasko received his J.D. from St.
Mary's University in San Antonio, Texas
and his M.S. in Library Science from the
University of lllinois/Urbana-Champaign.
He has been the Director of the Univer-
sity of Idaho College of Law Library since
1997.

The University of ldaho College of Law would like to
congratulate our graduates who passed the February
2010 Idaho State Bar Exam:

Robert Neil Burns
Steven Luke Dalling
Ryan Mayes Fawcett

Dana M. Johnson
Matthew G. Kerbs
Brian Patrick Neville

Diane Pitcher
N. Paul Rogers
Craig C. Weaver

The Advocate * June/July 2010 35



Stephen C. Smith, former Chairman
of the Washington State Bar Association
Disciplinary Board, is now accepting
referrals for attorney disciplinary
investigations and proceedings in
Washington, ldaho, Hawaii, and Guam.
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THeERE CAN’T BE Too MaNY PARAGRAPHS

Mark T. Peters, Sr.
Solo Practitioner

eep your paragraphs
short. Writing is visu-
al — it catches the eye
before it has a chance to catch
the brain. Short paragraphs put
air around what you write and
make it look inviting, whereas a
long chunk of type can discour-
age a reader from even starting

to read. — Zinsser

How many times have you seen a con-
tract where a paragraph is almost the en-
tire page, or horror
of horrors, more |
than one page?
Seeing it once is
too much but all
too often long
paragraphs inun-
date legal draft-
ing. [ think part
of the problem is
that the lawyers

get used to seeing l/lark T. Peters, Sr.

the same words

over and over and

(think they) un-

derstand what they mean. Unfortunately,
the lawyers forget that they are not writing
for themselves and for other attorneys, but
are writing for their clients.

The point of the legal document is to
help the parties understand what their re-
spective rights and responsibilities are; it
is not to help keep the attorney fully-em-
ployed by having to explain what various
provisions of the contract mean. In order
to make sure that the parties understand
what the document means, without inter-
pretation, the attorney must step outside
of his or her comfort zone and think like
the client. Look at good business writ-
ing; the sentences are short and so are the
paragraphs. The attorney can do the same
thing in legal documents. Let me show
you what I mean.

Here is a paragraph taken from an in-
ternational distribution agreement:

Except to the extent expressly
permitted herein or as from time

to time consented to in writing by
the Company (which consent may
be withheld in the Company’s sole
and absolute discretion), Distribu-
tor shall not use the trade name, any
other Licensed Trademarks, or any
other Non Licensed Trademark as
set forth on Exhibit C, in connec-
tion with any trade shows, seminars
or other training and/or educational
programs, either for Distributor’s
employees, Customers or others, or
in connection with any trade, corpo-
rate, or business name. The Com-
pany with Distributor’s consent
(not to be unreasonably withheld)
may from time to time update the
list of Non Licensed Trademarks.
Distributor agrees that nothing in
this Agreement or in connection
with Distributor’s performance of
this Agreement shall give to Dis-
tributor any right, title, or interest
in any patents, trade secrets, trade-
marks, service marks, trade names,
domain names, copyrights, licenses,
artwork, logos, formulas, methods
and processes (including, without
limitation, the Licensed Trademarks
and the Non Licensed Trademarks),
and all rights and interests relating
thereto currently owned or hereaf-
ter developed by the Company, and
any new trademarks created during
the Term by either or both parties
primarily with respect to the Prod-
ucts (collectively the “Intellectual
Property”). Such Intellectual Prop-
erty shall be the exclusive property
of the Company. Distributor agrees
that it will not directly or indirectly
engage in any activity to exploit or
commercialize the technology cov-
ered by any Intellectual Property,
except as specifically permitted in
this Agreement. Distributor and/
or its Affiliates and subsidiaries
will not directly or indirectly com-
mercialize or aid the development

The point of the legal
document is to help the
parties understand what

their respective rights and
responsibilities are; it is not
to help keep the attorney
fully-employed by having
to explain what various
provisions of the contract
mean.

of other technologies or products
which compete against the Products
during the Term.

When may the Distributor use a Com-
pany trademark? Is the paragraph just
about trademarks? Can the Distributor
use a trademark if it is not in connection
with a trade show? I’ll bet you had to go
back and read the paragraph a couple of
times in order to answer those questions.
Now admittedly, part of the problem is
that the sentences are not written simply,
but because the paragraph is long, sepa-
rate ideas are mixed together and it is dif-
ficult to separate those ideas.

Remember, a paragraph is supposed to
be about one idea. In my own drafting
I may err by making my paragraphs too
short; many times they are only a sentence
long. However, doing that makes it easier
to find a specific idea and, if structured
correctly, makes the document flow logi-
cally.

Using these concepts, let’s take a look
at the subject paragraph. First, the Dis-
tributor may not use the Company’s trade-
marks without permission. However, two
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specific uses are prohibited: the trade-
marks cannot be used for tradeshows, etc.
and the Distributor cannot use the trade-
marks as part of a name.

The next sentence then says that the
Company can update the trademarks sub-
ject to the agreement.

The third sentence then in a long,
roundabout fashion, states the agreement
does not give the Distributor any own-
ership interest in the trademarks, even
if the Distributor develops one of the
trademarks! That bit of information is
buried at the end of that sentence. Now
it is probable that the Distributor has no
interest in developing a trademark for the
Company or for the Company’s products,
but isn’t this concept of no ownership of
something developed by the Distributor
too important to be included in a drive-by
clause?

Now we get to the heart of the para-
graph. The concept that should be the
lead-in for this entire section is buried in
the middle. The Company owns the trade-
marks! Everything else contained in this
section revolves around this idea.

The next two sentences seem to deal
with the trademarks, but if you read
these sentences closely, you will see that
there only connection to the trademarks
is to use them as a basis for identifying
technology that the Distributor may not
commercialize or compete with. Would
it surprise you to learn that another sec-
tion of the agreement addresses this issue
as well? T think that these two sentences
probably don’t belong in this section, but
regardless, they definitely don’t belong in
the paragraph.

So how do we rewrite the paragraph?
Let’s try something like this:

1 Ownership. Company owns any trade-
mark, service mark, trade name, domain
name, copyright, license, artwork, logo,
formula, method and process including,
without limitation, the Licensed Trade-
marks and the Non Licensed Trademarks,
and any interest relating to them currently
owned or later developed by the Company
(collectively “Marks”). Company must
notify any new Mark that becomes subject
to this Agreement.

2 No Rights. This Agreement does not
confer upon Distributor any right of any
nature to the Marks.

3 No Use. Except as provide in Section
* * Distributor may not use any Mark for
any purpose without Company’s consent.

4 Non-Competition.

(a) Distributor may not, directly or in-
directly, engage in any activity to exploit
or commercialize the technology covered
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The rewrite reduced the number of words used
from 272 to 157. But more importantly,
by dividing the original paragraph into subparagraphs,
we can clarify the concepts being addressed.

by any Mark, except as specifically per-
mitted in Section *.* of this Agreement.

(b) During the Term, Distributor may
not, directly or indirectly, commercialize
or aid the development of any technology
or product which competes against the
Products.

Of course, the first thing I do is count
words. The rewrite reduced the number
of words used from 272 to 157. But more
importantly, by dividing the original para-
graph into subparagraphs, we can clarify
the concepts being addressed. Take the
first sentence. Company is the owner
of the marks and the definition of what
is covered is stated up front, not later in
the paragraph. (A side note: I did delete
the reference to patents and trade secrets.
There is another section of the agreement
that deals with the use of the Company’s
technology and the Distributor’s proper
use of it. This paragraph dealt with the
use of the Company’s trademarks and in-
cluding the other intellectual property only
confused what the paragraph was dealing
with.) In addition, the Company can add
marks that are subject to the agreement
by notifying the Distributor of that fact.
It makes no sense to give the Distributor
an ability to veto the Company’s ability
to use a trademark in relation to products
subject to the agreement.

I have included the second paragraph
because it was originally in the original.
There is a part of me that wonders if it is
necessary since we have already stated
that Company owns all of the rights in the
marks. However, given that the misuse of
the marks by the Distributor might give it
some rights in the marks, it doesn’t hurt to
include the concept.

The third section is probably the most
significant rewrite of the paragraph. The
Distributor cannot use the marks for any
reason without the Company’s consent.
(Another side note: In my boilerplate,
I have a section concerning notices and
consents. In it, I state that in order for a
notice or consent to be effective, it must
be in writing. Therefore, I don’t have
to repeat throughout an agreement that a

for new and small companies.

notice or a consent must be in writing.)
Rather than identify specific types of con-
duct that is prohibited, just state that any
use is improper unless the Company con-
sents. That is, essentially, what the first
sentence of the original paragraph stated.
It just took a long time to get there.

Finally, while I think that the non-
competition section probably belongs in
another part of the agreement, I included
it here to show that the two concepts con-
tained in it should be shown as two sepa-
rate subparagraphs. I think that this helps
the parties reading it to understand the
two separate prohibitions.

I was recently commiserating with an-
other attorney regarding clients and their
insistence that the parties knew what they
wanted and all that the attorney had to do
was put that down. She said that she has to
explain that she is not drafting the agree-
ment for the parties, but for a third person
who may have to interpret the agreement
because a dispute has arisen. The same
concept applies, believe it or not, to at-
torneys. We should not be drafting agree-
ments for other attorneys; we should draft
them so that the parties can read them and
understand them without having them in-
terpreted by their counsel. Breaking long
paragraphs into shorter paragraphs and or-
dering those paragraphs in a logical flow
helps that process.

About the Author

Mark Peters graduated from the Uni-
versity of Michigan with a B.A. in Political
Science and Economics and the Universi-
ty of Michigan Law School. He has been
a member of the State Bar of Michigan for
about 30 years and a member of the Idaho
Bar since September, 2009. Most of his
career has been spent as in-house counsel

for a number of corporations drafting a

variety of agreements and documents. His
practice now focuses on doing legal work
You may
contact him at mtpeters47@cableone.net.

Endnotes
!_ On-Writing Well, 6th Edition; Zinsser, Wil-
liam; HarperCollins Publishers; New York;
1998, p. 80.



MANAGING E-MAiL OveERLOAD: HACKING YOUR OwN E-MAiL

Stephen M. Nipper
Dykas, Shaver & Nipper, LLP

This is the last in a three-part series on
“Managing E-mail Overload.” Part I, ti-
tled “Managing E-mail Overload: Reduc-
ing Volume by Being Mindful of Others,”
can be found in the March/April 2010 is-
sue of The Advocate (pages 42-43), Part
II, titled “Managing E-mail Overload:
Don’t Pardon the
Interruption,”
can be found in
the May 2010 is-
sue of The Ad-
vocate (page 49).
This article pro-
vides my final
hacks (tips and
tricks) for helping
you manage email
overload.  Note:
while these tips
are Outlook and/
or “Google Mail” (gMail/Google Apps)
specific, almost all of them can be used
with other email clients.

1. Start a mail folder (Outlook) or
label (Google Mail) (hereinafter “folder”)
name with a non-alphanumeric character
(e.g., ~, @, *), will typically result in that
folder being listed first alphabetically.
This is a great way to, when you have
more than a screen’s worth of folders,
force one or more “important” folders to
the top of the list.

l Stephen M. Nipper

2. Create a mail folder and label it
“@Waiting.” Anytime you send someone
an email and “put the ball in their court”
to take an action, put a copy of the email
in your “@Waiting” folder. Then, daily,
review the “@Waiting” folder to see if
you need to follow up with them regard-
ing needing their response. Doing so will
help decrease the chances that you will
“drop the ball” and miss a deadline, or for-
get to finish a client’s project. My staff
hates this folder...they know that if T ask
them to do something, I will magically re-
member to follow up with them and ask if
they did it.

3. InOutlook, if you right click on a
folder, you can make it a “favorite,” caus-
ing it to be displayed in the upper left por-
tion of the screen. Your “favorite” folders
should include at least: Inbox, Unread
Items, Spam, Sent Items, and a “@Wait-
ing” folder (discussed above).

4. Learn to use filters. Most email
programs allow you create “filters” that

filter your email based upon your wishes

(filters are referred to as “Rules and Alerts”
in Outlook’s “Tools” menu). For instance,
is there a spam email from a vendor that
always makes it through your spam filter?
Create a filter that automatically marks it
as read and places it in the trash can. Why
not filter your client emails into folders as
you receive them? Perhaps you should
flag certain emails as “HOT” based upon
the sender? Perhaps it would be helpful
to have copies of emails from the court
automatically forwarded to your assistant.
All of these things can be accomplished
via filters.

5. Most attorneys do not have a sys-
tem where their email is integrated direct-
ly into their document management sys-
tem. For them, email is a separate “silo”
of client information, a silo that is not
typically stored (or backed up) along with
the client’s files. Thus, it makes sense to
consider how you will back up your email
and archive it. One way is to filter all cli-
ent email into folders and regularly copy
those folders to your file server on a client
by client basis (in Windows you can drag
and drop emails from Outlook to your
server). Another way is to use Adobe Ac-
robat’s “email archiving” feature that al-
lows you to select folders in Outlook and
convert them into PDFs. Another way to
archive your email is to use an Outlook
plug-in like “MessageSave” by TechHit
(http://www.techhit.com/messagesave/).
Ultimately, you want to find a way to get
all of your client information in a single
place (and make sure it is backed up ac-
cordingly).

6. Have you ever received an email
from a client pointing out that the attach-
ment you mentioned wasn’t attached? It’s
really easy to prevent that from happen-

Email is a separate “silo”
of client information, a silo
that is not typically stored
(or backed up) along with
the client’s files. Thus, it
makes sense to consider
how you will back up your
email and archive it. One
way is to filter all client
email into folders and reg-
ularly copy those folders to
your file server on a client-
by-client basis.

ing. There are a number of third party “at-
tachment reminder” scripts for Outlook
that are available on the Internet. As for
Google Mail, as of Feburary 2010, it is a
standard feature.

7. Always put your docket number
in the subject lines of the emails you send.
Then, if you need to search for an email
later, it is much easier to find the email
you are looking for. Plus, you could set
up a filter to filter all emails with certain
text in the subject line (e.g., specific dock-
et numbers) into a specified folder.

8. Outlook has a feature called
“Suggest names while completing To, Cc,
and Bcc fields” which can be found in
the Options (Options-->E-mail Options-
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->Advanced E-mail Options). Ethical
issues abound in potentially sending an
email to your opposing counsel “Dan”
instead of your client “Dan.” Thus, it
makes sense to disable that feature in
Outlook.

9. Consider purging your exist-
ing “Suggest names” entries in Outlook
regularly to reduce the chance of misad-
dressed emails. This is as simple as us-
ing the up/down arrows to select similar
email addresses, and hitting the delete
key. Doing so doesn’t delete the person
from your address book, it merely re-
moves the email address from the “Au-
toComplete list.”

10. Consider using your email foot-
er to remind clients of what other areas
of law you practice in.

11. Have your IT guru set up email
aliases for your office (e.g., everyone@
yourdomain.com, partners@yourdo-
main.com) that automatically forwards
the message on to the predefined recipi-
ents.

12. Most email programs allow you
to click a button and paste a “signature.”
Consider using this feature as a way to
post not “signatures” but frequently used

Consider purging your existing “Suggest names” entries in
Outlook regularly to reduce the chance of misaddressed
emails. This is as simple as using the up/down arrows to
select similar email addresses, and hitting the delete key.
Doing so doesn’t delete the person from your address
book, it merely removes the email address from the
‘AutoComplete list.”

information (e.g., directions to your of-
fice, boilerplate information you give
to prospective clients, etc.). The newer
versions of Outlook have a feature called
“Quick Parts” that is specifically made
for just this purpose.

None of us will ever be able to com-
pletely control email, but hopefully these
articles have given you some ideas re-
garding how to reduce the volume of
email you receive at work, how to reduce
the interruption email makes in your
work life, and how to “hack” your email
to create additional efficiencies.

If you have any questions about any of
these tips, or find any of them particularly
useful, I’d love to hear about it. Please
drop me a line.

About the Author

Stephen M. Nipper is a Registered
Patent Attorney with Dykas, Shaver &
Nipper, LLP in Boise. Mr. Nipper is also
is the writer of The Invent Blog® (http://
InventBlog.com), a legal blog started in
2004 which focuses on tech tips for intel-
lectual property attorneys. Mr. Nipper's
contact information can be found at http.//
iMetNipper.com.

TRESCo

OFIDAHO ,* y.

Tresco of Idaho, established in 2002 and located in
Boise, Idaho, is a professional fiduciary company.
We accept court appointments for Conservatorships
and Estate Administration. Our experienced staff
represents over one hundred years of banking and
trust administration. Our mission is to provide
quality service for families in our community.

Conservatorships Special Services
» Asset Management « Consulting
» Real Estate Management » Expert Witness
« Bill Paying » Forensic Audit

Estate Settlement
e Probate Administration
e Special Administrator
* Agent

Phone: (208) 866-4303 Fax: (208) 384-8526
5256 W. Fairview Ave. Boise, ID 83706
Website: trescoweb.com

Your Professional Estate Management 'C’ompa'ny
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HALL, FARLEY, OBERRECHT & BLANTON, P.A.

PHILLIP S. OBERRECHT

Construction and Commercial Mediation Services

33 years of Construction and Commercial Litigation Experience

Key Financial Center | 702 West Idaho Street, Suite 700
Post Office Box 1271 | Boise, Idaho 83701
Telephone: (208) 395-8500 | Facsimile: (208) 395-8585
e-mail: pso@hallfarley.com

www.hallfarley.com



MULTI-FACETED IDAHO Preserving the Civil

EXPERIENCE: TRIAL Justice System
IMPARTIAL AND INSIGHTFUL LAWYERS Guarding
DISPUTE RESOLUTION ASSOCIATION |pdividual Rights

Membership Has Its Privileges.......

Statewide Networking
Idaho’s Best Seminars
Legislative Representation
Amicus Curiae
Members-Only Listserv
Nationwide Research Access
Trial Mentoring

Daily Legal News Briefs
Practice Forms

Larry C. Hunter
Mediation, Arbitration, Evaluations,
Administrative Hearings
(208) 345-2000
lch@moffatt.com

wwwi.itla.org — itla@itla.org — (208) 345-1890

FOTHERINGHAM
LAWYERS

Vial Fotherinﬁha.m is your full-service homeowners association law center,

providing education, representation, and litigation on behalf of
associations. We are committed to proactive assistance by offering
comprehensive education, training, and answers to HOA questions, in
order to help associations navigate community 1 i f e. For more info visit:

www.vf-law.com

Now offering complimentary educational courses! Hosting informational
lunches for professional association managers and training
courses for HOA board members. Please join us!

12828 LaSalle St, Suite 101 Boise, ID 83713
Phone: 208.629.4567 Fax: 208.392.1400
Email: lawfirm@vf-law.com
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George Kneeland
1918 - 2008

Sun Valley pioneer George Kneeland
passed away on Sunday, Oct. 5 in Las Ve-
gas, Nev., at the age of 90. From his first
visit to the Wood River Valley 60 years
ago, George was an active participant in
Wood River businesses and civic affairs.

George was born in Shelton, Wash.,
on May 28, 1918.
He received a teach-
ing degree from
Central Washington
College and then
a law degree from
the University of
Washington.  After
serving as a Naval
aviator in World War
II, George practiced
law in Seattle. His
first visit to Sun Valley was a fishing trip
in the fall of 1947. A few months later,
he returned to ski and to build one of the
first homes on the lake near Sun Valley
Lodge. By 1950, George had become one
of Sun Valley’s first full-time residents.

The early years in Sun Valley provid-
ed George the opportunity to meet many
people such as Averill Harriman, Ernest
Hemingway and the Shah of Iran. He
often spoke about the great mix of inter-
esting people who gravitated to the area,
and how wonderful it was that all types
of people from all walks of life could get
along so well. He was quoted many times
as saying that one of the most unusual as-
pects of Sun Valley was that friendships
were truly built around a person’s pas-
sion, not their social status—if one loved
to ski, fish or play golf, it did not matter
whether a person was a CEO or a bar-
tender.

Kneeland was one of the first three
attorneys to practice in the Wood River
Valley and was one of the first prosecut-
ing attorneys. In his 60-year private prac-
tice he was honored to be partnered with
attorneys like Stratton Laggis, Bruce
Collier, Bob Korb and Ann Legg.

George’s interests were diversified.
His other businesses include being an
original partner in what became Atkin-
sons’ Market and building the Christi-
ania Motor Lodge with partners Chuck
Atkinson and Clarence Kilpatrick. Later
on, he and Don Siegel built the Christi-
ania Restaurant, which is now approach-

George Kneeland
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ing its 50th anniversary. George became
a regular at the “Christy,” entertaining
many well-known people at the large,
round table centered in the dining room.
The current proprietor is George’s dear
friend, avid skier and chef Michel Ru-
digoz.

George was an active member of the
Republican Party in Idaho, a member
of the Arid Club in Boise and served on
the College of Southern Idaho Founda-
tion Board with his longtime friend Bud
Purdy. The two men advocated for and
sponsored CSI’s decision to expand its
campus to Blaine County.

George was CEO and the major
stockholder in Sun Valley Title Co.
which has been managed for the past 28
years by President Cassie Jones.

George was instrumental in the
founding of the Sun Valley Gallery As-
sociation, which helped Ketchum evolve
into a center for art. In 1982, George and
Diane opened the Kneeland Gallery, a
gallery well known for its representa-
tion of plein-air painters and other pres-
tigious and talented artists. George loved
his gallery and all of the talented and
beautiful directors and staff that have
been a part of it through the years. The
gallery has been managed for the past 12
years by Director Carey Molter, with the
devoted team of Ingrid Cherry and Te-
resa Pidgeon.

In addition to his love of art, poetry
and business, George had a passion for
golf. Even into his 80s, he was often on
the course, playing 36 holes with the
likes of Rip Sewell, Ed Dumke and Hil-
lard Hicks. He was a deadly putter and a
fierce competitor — especially if there
was a wager on the line. He and Diane
loved many of the same activities. The
two shared a love of art, golf and spring-
er spaniels.

George is survived by his loving wife,
Diane; his daughters and son, Nancy
Kneeland of Sun Valley, Georgine Knee-
land of Hamilton, Mont., and Bill Knee-
land of San Diego; and stepsons William
L. Coulthard and James C. Coulthard
(Margaret C. Coulthard) of Las Vegas.
He and Diane share the love of eight
grandchildren, Michelle, Amy, Danielle,
Lane, Emma, Autumn Rose, Will and
Blake; eight great-grandchildren, Casey,
Erica, Tomi, Kelsey, Kristofer, Briena,
Alyssa, Colten; and one great-great-
granddaughter, Tyleigh Michelle.

Hon. Robert Mellen Rowett, Sr.

1931 - 2010

Hon. Robert Mellen Rowett, Sr., 78
of Mountain Home
passed away on
Monday, April 26,
2010. Bob was born
on July 14, 1931,
in Mountain Home,
to Victor Charles
and Lottie Mellen
Rowett. He died at
home, three blocks
from the home
where he was born.
In the 78 years between those two events
was a life filled with service. Service to
his family, his community, his church,
the State of Idaho, and his country.

Bob graduated from Mountain Home
High School in 1949. He attended the
University of Idaho and graduated in
1953 with a business degree and a com-
mission in the United States Air Force.
He received an LLB from the University
of Idaho in 1959.

Bob practiced law with Perce Hall in
Mountain Home from 1959 to 1970. He
served as an Idaho State Senator from
1967 to 1970; served as Elmore County
Prosecutor and was elected to serve as an
Elmore County Magistrate from 1970 to
1976. In 1976 he was appointed to the
bench and served as a Fourth Judicial
District Court Judge from 1976 until he
retired in 1996.

Bob was a member of Delta Chi
Fraternity; 50 year member of Masonic
Lodge #30; charter member of Mountain
Home Elks Lodge; member of the board
of the Idaho Episcopal Foundation and
served on its finance committee; Elmore
County Historical Society and Idaho
State Bar. Bob was the Senior Warden
for St. James Episcopal Church for many
years.

Bob married Maxine L. Miller of
Moscow, Idaho on December 28, 1952.
He is survived by his wife of Moun-
tain Home and four children: Victor
Charles Rowett, Robert Mellen Rowett
Jr. (Dana), Patricia Rowett-Matlock (Da-
vid), and Rosemary Rowett Ash (Jerry).
He has seven surviving grandchildren:
Robert Mellen Rowett III, Adam Gentle
(Marie), Klea Gentle, Benjamin Rowett,
Brendan Ash, Corbin Ash, Caiden Ash,
and numerous nieces and nephews.

Hon. obert Mellen
Rowett, Sr.



He was preceded in death by his par-
ents, two older brothers, Victor John and
Charles Williams Rowett, and sister Mar-
jorie Sutherland. Bob’s life was a testa-
ment to his love of family and church.
He gave of himself willingly and without
question no matter what was asked. His
quiet wit often took us unaware and his
kindness to all never wavered.

A viewing was held on Thursday,
April 29, 2010 at Rost Funeral Home,
McMurtrey Chapel in Mountain Home.
Funeral services were held on Friday,
April 30, 2010, at Rost Funeral Home,
McMurtrey Chapel.

Memorials in Bob’s name may be
made to St. James Episcopal Church, P.O.
Box 761, Mountain Home, ID 83647 or
The American Cancer Society, 2676 So.
Vista, Boise, ID 83705.

Nicholas M. Lamanna Sr.
1941 - 2010

Lifelong Priest River resident Nicho-
las M. Lamanna Sr., regarded as one of
Idaho’s most respected lawyers, passed
away on Thursday, May 6 after a cou-
rageous battle with cancer. He was
69-years old.

Public servant exemplified, Lamanna
worked diligently over a 35-year career
as owner and partner of the Cooke & La-
manna Law Firm where he would earn
numerous accolades and set precedents
in the cases he argued at the local, state
and federal level.

“He was exceptionally positive, nev-
er angry, never lost his cool and he was
a mentor to a lot of young lawyers like
me, “fellow attorney and friend, Ford El-
saesser said. He would go on to refer to
Lamanna as “one of the most respected
lawyers in the state and a community
leader.”

The eldest of seven children, Nick
was born in 1941 to Mike and Ann La-
manna in Priest River, where he would
stay to graduate from high school before
going on to earn a B.A. with honors from
Gonzaga University in 1963. He would
continue post-graduate degrees and cer-
tificates while teaching for six years in
the Priest River school system.

Nick started his career following in
his father’s footsteps, the namesake be-
hind Priest River Lamanna High School.
With construction completed in 1981 the
new high school would be named to hon-
or Mike Lamanna for his years of service
in positions including teacher, principal
and superintendent.

During the same time, Nick would
meet Kathleen Bryant and the two would
be married by 1964. They would have
four children; Nick Jr., Patricia, Ann and
Laura while enjoying a large extended
family during their 25 years of marriage.

Lamanna first began his legal career
after running for State Representative for
the First Legislative District of Idaho,
race he would lose by just 33 votes.

A desire to continue his calling of
public service returned Nick to Gonzaga
University where he attended school at
night and taught at Havermale Junior
High School during the day.

His unrelenting motivation would
lead to his graduation with honors from
Gonzaga Law in 1973 while a love for
his birthplace would bring Nick back to
Priest River. The same year, he would be-
gin his work with the Cooke & Lamanna
Law Firm and remain a leader within the
community until his retirement in April
0f 2008.

During his career, Lammana was a
member or numerous organizations and
received a laundry list of accolades in-

cluding: first Public Defender for Bon-
ner County, President of the Ist District
Bar Association from 1977-78, Idaho
State Bar District Lawyer Award in 1977,
Fellow of the American College of Trial
Lawyers in 1997, rated an ‘A’ lawyer by
the national attorney rating firm while
also being listed as one of the best law-
yers in the country.

Lamanna was also admitted to prac-
tice law before the Supreme Court of the
State of Idaho, the U.S. Supreme Court
for the District of Idaho and the Supreme
Court of the United States. He also
served as a member of the Idaho State
Bar, the Idaho Trial Lawyers Association
and several other legal associations.

And as a leader in the Priest River
community, he would become a member
of the Knights of Columbus, contribute
several hours of service to the West Pend
Oreille Fire District, Priest River Airport
and many other groups.

Over his 35 years of service, Laman-
na was regarded as a “saint in the legal
community,” and the personification of
what it meant to be a servant not just to
the public but his hometown. The com-
munity that came together during his re-
tirement to recognize Nick for his unre-
lenting commitment will continue to do
so in his wake.

Boise attorney Jack Gjording said,
“Nick was always a gentlemen, always
had a smile on his face and treated ev-
eryone with the utmost respect. He was
one of those lawyers that went above and
beyond.”

A funeral ceremony was held on May
15 at Priest River Lamanna High School.
Burial service at the Priest River Ever-
green Cemetery followed immediately
after the ceremony.

L3

In Memoriam of: Sidney Smith
as of May 19, 2010

The Idaho Law Foundation has received a generous donation in memory of: Sidney
Smith from Linda Judd and Hon. James F. Judd.

IDAHO LAW FOUNDATION
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OF INTEREST

District Bar Associations

elect presidents

Savi Grewal, of Grewal & Hayden,
PLLC in Coecur d’ Alene, was selected
president of the First District Bar Asso-
ciation. Savi served seven years on the
Governing Council of the Bankruptcy
and Commercial Law Section of the
Idaho State Bar; served for two years as
President of the Coeur d’Alene Chapter
of the John P. Gray Inn of Court. Savi
does Pro Bono work for the Idaho Vol-
unteer Lawyers Program and has as-
sisted training CASA volunteers. Savi
enjoys playing bridge, cooking, sewing,
knitting, and taking trips with an RV. She
said district bars can “educate the public
about legal access; sponsor continuing
education which meets the needs of local
district bar members; promote dialogue
among members in various counties.”

Karin Seubert, of Keeton and Tait
in Lewiston, was elected President of
the Second District Bar Association. She
serves as a board member of Idaho Legal
Aid Services, Inc., is an active member
of St. Stanislaus Church, and formerly
served as a board member of Family
Promise of Lewis Clark Valley. Karin
said she enjoys camping, fishing, and
spending time with family and friends.
She said that “in the Second District,
the local bar is working to serve the pro-
fession by organizing local CLEs on a
regular basis, establishing a mentoring
program to provide newer members of
the bar the opportunity to meet and learn
from senior bar members in the area, and
encouraging pro bono efforts and sup-
port of law-related programs that serve
the community at large.”

Matthew A. Johnson, of White,
Peterson in Nampa, was elected Third
District Bar President. Matthew’s vol-
unteer activities include work for the
First United Pres-
byterian Church of
Nampa, and Sigma
Chi Chapter Advi-
sor at the College
of Idaho. He enjoys
soccer, fishing, and
hiking.

He said: “Dis-
trict bars can serve
the profession by

Matthew A. Johnson
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providing opportunities to build rela-
tionships and share information across
practice area boundaries with the other
attorneys in your area. This includes in
particular creating chances for younger
attorneys to meet with experienced col-
leagues in the area to establish men-
toring relationships and also develop
an understanding for the history of the
legal profession in the area. Addition-
ally, the district bar can look for ways
to encourage and provide resources for
its member to interact with and provide
additional services to the district’s com-
munities, particularly in identifying pro
bono needs and opportunities.”

Paula Landholm Kluksdal of
Hawley Troxell En- e
nis & Hawley LLP
in Boise, has been
elected as Fourth
District Bar Presi-
dent. She serves on
the Executive Com-
mittee of the Idaho
Partners  Against
Domestic Violence,
Chair of the Grapes
Against Wrath
Committee and volunteers at her chil-
dren’s school Washington Elementary.
Paula said she enjoys running, family
and hiking. Regarding District Bars,
she said they “can continue to educate
the community about the amount of
community service and the commit-
ment to the community by the bar and
the legal community in general. District
bars can continue to educate the com-
munity about the legal system so that
the system does not seems so foreign.”
She said the legal system should
be “more accessible and easier to ma-
neuver,” adding that “district bars can
continue to encourage its members to
volunteer in the community and to in-
vest in making the community a better
place.”

Pau Landholm
Kluksdal

Brooke Baldwin, of Wright Broth-
ers Law Office, PLLC in Twin Falls,
was elected president of the Fifth Dis-
trict Bar Association. Her volunteer ac-
tivities include serving on the Board of
Directors at Idaho Legal Aid Services,
and working with county Democrats.
She said her hobbies include reading,

baseball,  Frisbee
golf, and hiking.
She said district bars
“should facilitate
events that allow
the attorneys in its
area to have mean-
ingful interaction
with other attorneys
and provide educa-
tional and training
opportunities.”

Brooke Baldwin

Angela Jensen, of Idaho Legal Aid
Services, Inc. in Pocatello, was elected
president of the Sixth District Bar As-
sociation. She recently served on the
Guardianship and Conservatorship Su-
preme Court Committee Pilot Project,
gives various presentations on elder
law issues including grandparents rais-
ing grandchildren, Medicaid and long-
term care planning. Away from work,
Angela said she enjoys bass fishing,
camping, hiking, gardening, and scrap-
booking.

In the Seventh District, Hon. Penny
Stanford was eclected president. She
serves as Magistrate Judge and lives
in Dubois. She volunteers with Lions
Club activities and said her hobbies in-
clude wandering aimlessly in the des-
ert, gardening and painting. Penny said
district bars could make resources more
available to members and help improve
communication.

Annual Conference set
for July 14 to 16

This year the Annual Conference at
the Shilo Inn in Idaho Falls will offer
CLEs free to those who have Been in
practice less than three years, or who
are unemployed. It also features a New
York Times bestselling author and writ-
ing coach for the legal world, William
Bernhardt. He will deliver the keynote
address and teach legal writing during
two sessions. The conference offers an
opportunity to honor colleagues, hear
what’s new in the legal community and
reconnect with the profession. This is
the first time the Annual Conference
has been held in eastern Idaho. Those
interested can find details at www.isb.

idaho.gov.



OF INTEREST

Paine Hamblen welcomes

associate
Paine Hamblen LLP recently hired

Julie A. Owens as an
associate in the Co-
eur d’Alene office.
Ms. Owens’ prac-
tice emphasis is in
Civil Litigation. She
earned her J.D. from
St. Louis Univer-
sity School of Law
and her Bachelor of
Science in Nursing
from Truman State
University. Ms. Ow-
ens is admitted to practice in the states
of Idaho, Washington, Missouri and II-
linois.

Julie A. Owens

Healthwise welcomes new
general counsel Eileen

Casal

Eileen Casal joins Healthwise of
Boise, Idaho, as
general counsel, and
will manage stra-
tegic business and
legal-related matters
for the organization.
Casal was most re-
cently vice presi-
dent, general coun-
sel, and secretary for
Teradyne, Inc. Prior
to that, she served as
vice president and general counsel for
various technology companies in Mas-
sachusetts. She currently serves on the
Board of Governors for Tufts Medical
Center in Boston.

“Eileen brings to us a reputation for
legal excellence in the high-tech and soft-
ware licensing world,” said Healthwise
Chairman and CEO Don Kemper. “In
addition, her passion for quality health
care complements the depth and flavor
of the Healthwise executive team.”

“I’ve wanted to apply my legal ex-
perience to the health care industry for a
long time,” said Casal. “Joining Health-
wise gives me the opportunity to help
people become more involved in their
own care and ultimately improve health
care overall.”

Healthwise partners with health
plans, hospitals, disease management

Eileen Casal

companies, and health Web sites to pro-
vide up-to-date, evidence-based infor-
mation.

Concordia University
School of Law to host
groundbreaking

Concordia University School of
Law’s Groundbreaking Ceremony will
be held Tuesday, June 22, 2010, 10:00
-11:30 a.m. at 501 W. Front St. in down-
town Boise. Earlier this month, Concor-
dia closed on the purchase of this build-
ing and property. The Groundbreaking
Ceremony kicks off renovations to the
existing 17,000-square-foot structure,
and construction of an additional three-
story,  33,000-square-foot  addition,
planned for completion in summer 2011.
The expanded building will meet the law
school’s need for a library, classrooms,
legal clinics and offices. Read more at
http://www.cu-portland.edu/news/detail.
cfm?news_id=6172. In the meantime,
the Law School’s interim office is lo-
cated in the Boise Metro Chamber of
Commerce, 250 South 5th St., 3rd floor,
Boise, Idaho.

Second District Bar

Association elects officers

At a meeting held on March 30, in
Lewiston, Idaho, the
membership of the
Second District Bar
Association elected
the following attor-
neys to serve as of-
ficers for 2010/2011:
Karin Seubert was
re-clected as Presi-
dent; Deborah
McCormick was
re-elected as Vice
President; and Jes-
sica Moser was elected as Secretary/
Treasurer.

Karin Seubert practices with the law
offices of Keeton and Tait in Lewiston,
Idaho. She has served as President of the
Second District Bar Association since
April 2009 and previously served as
Vice President from April 2008 to March
2009. She received her J.D. from Amer-
ican University in Washington, DC, a
master’s degree in community planning
from the University of Maryland, and
her B.A. from Wake Forest University in
Winston-Salem, NC.

Jessica Moser

Deborah McCormick is a sole
practitioner in Moscow, Idaho. She
has served as Vice President of the
Second District Bar Association since
April 2009.

Jessica Moser practices in the
Lewiston office of Idaho Legal Aid
Services, Inc.

Additionally, Lisa Martin, Co-
ordinator of the Problem Solving
Courts in the Second Judicial District,
made a presentation to those in atten-
dance. The Problem Solving Courts
are treatment centered programs for
people with drug and alcohol prob-
lems. Those in the Second Judicial
District include Adult Drug Court
in Clearwater, Latah and Nez Perce
Counties; Mental Health Court in
Clearwater and Nez Perce Counties;
DUI Court in Nez Perce County; and
Family Reunification Court in Nez
Perce County.

The membership of the Second
District Bar Association approved a
$1,300 donation to the Problem Solv-
ing Courts of the Second Judicial Dis-
trict to fund rewards, incentives and
graduation supplies for clients who
are demonstrating continued improve-
ment throughout the program. A copy
of an informational flyer is attached.
For additional information, contact
Lisa Martin at (208) 790-1748.

MCLE reminder

Reminder letters were recently
sent to all members with an MCLE
reporting deadline of Dec. 31, 2010.
Please check your records to make
sure all the courses you attended have
been approved for Idaho MCLE cred-
it. Avoid the last-minute scramble by
applying for accreditation now. You
can check your MCLE attendance re-
cords on our website at www.isb.ida-
ho.gov. Questions should be directed
to the MCLE Department at (208)
334-4500 or jhunt@isb.idaho.gov.

Board of Commissioners

to meet

The Idaho State Bar Board of
Commissioners will meeting on the
following dates and locations:
Wed. , July 14 - Shilo Inn,
Idaho Falls

Fri., Sept. 10 - The Law Center,
Boise

Fri., Oct. 8 - The Law Center, Boise
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Do you have clients with

TAX PROBLEMS?

MARTELLE LAW OFFICE, P.A.
represents clients with
Federal and State tax problems

*  OFFERS IN COMPROMISE

* APPEALS

*  BankruPTCY DISCHARGE

* INNOCENT SPOUSE

*  INSTALLMENT PLANS

*  PENALTY ABATEMENT

*  Tax CouRT REPRESENTATION
*  TAx RETURN PREPARATION

MARTELLE LAW OFFICE, P.A.
208-938-8500
873 East State Street
Eagle, ID 83616
E-mail:attorney@martellelaw.com
www.martellelaw.com
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ARE

Custom Software

Home of the best Child Support Program

(208) 376-7728
www.idchildsupport.com

PO Box 44930
Boise, ID 83711

Know a Lawyer in trouble with
drugs/alcohol or mental health problems?

Please contact the Lawyer Assistance Program for help.
www.SouthworthAssociates.net 800.386.1695

CONFIDENTIAL Toll free Crisis Line

24.866.460.9014

HOUR

Fair Labor Standards Act -

We at
Strindberg & Scholnick, LLC
are truly moved

And it only took 47 boxes
13 yards of duct tape
and a monkey wrench

Find us at:

Strindberg & Scholnick, LLC

Erika Birch, Managing Partner, Boise
802 W. Bannock St., Ste. 402

Boise, Idaho 83702

Phone: (208) 336-1788

Fax: (208) 287-3708

Email: erika@idahojobjustice.com

STRINDBERG & SCHOLNICK, LLC

Salt Lake City, Utah Boise, Idaho

Arbitrations * Americans with Disabilities Act + Family and Medical Leave Act « Title VIl + Wrongful Discharge * Mediations

State and Federal Government Employees = Race Discrimination
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Ron Schilling

Alternative Dispute Resolution Services

ARBITRATION ** MEDIATION *%* OTHER ADR SERVICES

e Over 28 years judicial experience
e Over 800 settlement conferences, mediations, and
arbitrations conducted
¢ Extensive dispute resolution training including:
o Harvard Law School Program of Instruction for
Lawyers
o Pepperdine School of Law Advanced Mediation
Northwest Institute Advanced Mediator’s Forum
o Annual ABA Dispute Resolution Section
Conferences 2004, 2006 & 2008
o ABA Section of Dispute Resolution Arbitration
Training Institute 2009

(@)

Telephone: (208) 898-0338
(208) 898-9051

P.O. Box 1251
Facsimile: Meridian, ID 83680-1251

Email: adresolutions@cableone.net




CLASSIFIEDS

EXPERT WITNESSES LEGAL ETHICS

EXPERIENCE IS THE DIFFERENCE
Tony McKnight of McKnight Consulting
Group. With over twenty years experience
conducting complex criminal and civil
investigations, let me help you prepare
your next case. Specializing in Criminal,
Employment and Personal Injury Actions.
McKnight Consulting Group. P.O. Box 5471,
Boise ID 83705, 208-310-3033, tmcknight.
mcg@gmail.com.

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available to assist
with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre
of expert witnesses. You may contact me by
e-mail renaed@cableone.net, (cell) (208)
859-4446, or (fax) (208) 853-6244. Renae
Dougal, MSN, RN, CLNC, CCRP.

INSURANCE AND

CLAIMS HANDLING
Consultation, testimony, mediation and
arbitration in cases involving insurance or
bad faith issues. Adjunct Professor Insurance
Law; 25+years experience as attorney in
cases for and against insurance companies;
developed claims procedures for major
insurance carriers. Irving “Buddy” Paul,
Telephone: (208) 667-7990 or Email: bpaul@
ewinganderson.com.

MEDICAL/LEGAL CONSULTANT
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed, Board
CertifiedInternalMedicine & Gastroenterology
Record Review and medical expert testimony.
To contact call telephone: Home: (208) 888-
6136, Cell: (208) 841-0035, or by Email:

tbohlman@mindspring.com.

FORENSIC ENGINEERING
EXPERT WITNESS

Jeffrey D. Block, PE Civil, Structural, Building
Inspection, Architectural, Human Factors and
CM Coeur d’Alene Idaho. Licensed ID, WA,
CA. Correspondent-National Academy of
Forensic Engineers, Board Certified-National
Academy of Building Inspection Engineers.
Contact by telephone at (208) 765-5592 or
email at jdblock@imbris.net.

REAL ESTATE VALUATION
Gale L. Pooley, Ph.D., MAI, CCIM, SRA. 20
years of experience. For more information
call: (208) 514-4705 or visit our website:
www.analytixgroup.com.

PROCESS SERVERS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho
Telephone: (208) 342-0012 P.O. Box 5368
Boise, ID 83705-5368. Visit our website at
www.powerserveofidaho.com.

~LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense,
disqualification and sanctions motions,
law firm related litigation, attorney-client
privilege. Idaho, Oregon & Washington. Mark
Fucile: Telephone (503) 224-4895, Fucile &
Reising LLP Mark@ftllp.com.

OFFICE SPACE

CLASS A-FULL SERVICE
EXECUTIVE SUITES
DOWNTOWN BOISE

Key Business Center is now offering
BEAUTIFUL NEW offices on the 11th floor
of Key Financial Plaza! Full Service including
receptionist and VOIP phone system, internet,
mail service, conference rooms, coffee service,
printer/fax/copy  services, administrative
services and concierge services. Parking is
included! On site health club and showers
also available. References from current
tenant attorneys available upon request.
Month-to-month lease. Join us in the heart of
Boise! karen@keybusinesscenter.com; www.
keybusinesscenter.com, (208) 947-5895.

EXECUTIVE OFFICE SUITES AT

ST. MARY’S CROSSING
27tH & STATE
Class A building. 1-3 Large offices and 2
Secretary stations. Includes: DSL, Receptionist/
Administrative assistant, conference, copier/
printer/scanner/fax, phone system with
voicemail, basic office & kitchen supplies,
free parking, janitor, utilities. Call Bob at
(208) 344-9355 or by email at: drozdarl@
drozdalaw.com.

NORTHEAST CORNER OFFICE
KEY BANK BUILDING
RAREOPPORTUNITY!KeyBusiness Center
is now offering a beautiful breath-taking NE
corner office with full-on view of the Capitol
Building and surrounding foothills. Located
on the 11th floor of Key Financial Plaza,
KBC offers full service including receptionist
and VOIP phone system, internet, mail
service, conference rooms, coffee service,
printer/fax/copy  services, administrative
services and concierge services. Parking is
included! On site health club and showers
also available. References from current
tenant attorneys available upon request.
Month to month lease. Join us in the heart of
Boise! karen@keybusinesscenter.com; www.

keybusinesscenter.com, 208-947-5895.

DOWNTOWN BOISE
OFFICE SPACE
Historic McCarty Building at (9th & Idaho)
202 North 9th, office spaces for sale or lease.
Single offices $315 - $450/ month full service
including janitorial 5 times per week and
security 7 times per week. Customer parking
on street or adjacent to building. For more
information call: (208) 385-9325.

OFFICE SPACE

DOWNTOWN TWIN FALLS
OFFICE SPACE

Office sharing for 1526 sq. ft. suite located
upon 3rd floor of Magic Valley Bank
Building. Great historic downtown location,
3 blocks from Twin Falls County Courthouse.
Receptionist/staff and office equipment
available. Conference Room, Hard Library
(real books), Elevator, utilities, janitorial and
parking included. Terms negotiable. Contact
L. Clyel Berry at (208) 734-9962.

OFFICE SPACE

One office suite available for separate use
or office sharing with secretarial space.
Great Bench Location with ample parking.
Receptionist-Staff ~ Support-phone  and
Equipment available. Client & Case Referral
Possible, Terms Negotiable. Contact: Dennis
Sallaz, Sallaz & Gatewood Law Offices,
PLLC. at (208) 336-1145, 1000 S. Roosevelt,
Boise, ID 83705 or email sallaz@sallazlaw.
com.

LAW PRACTICE FOR SALE

LAW PRACTICE FOR SALE and building
for sale or lease. Well established small town
attorney planning on retiring after 35 years.
Well equipped office suitable for two attorneys
and staff located downtown, 2 blocks from
courthouse, only full time law office in the
county. Willing to mentor new attorney. Call
208-226-5138 for more information.

POSITIONS

AMENDOLA
R DOTY ruic

ATTORNEYS AT LAW

702 N. 4th Street
Coeur d’ Alene, ID 83814

Amendola & Doty, PLLC, a well-
established law firm in Coeur
d’Alene, is seeking a full-time
attorney with serious criminal
defense experience. Knowledge
of family law is a plus. Must be
a current member of the Idaho
State Bar. Please submit a resume
and a letter of interest to Gary I.
Amendola by mail or by email to
gary(@aadlawoffice.com.
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Accepting referrals
for arbitration and mediation services

GEORGE D. CAREY

P.O. Box 171391
Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com

Stephan, Kvanvig,

Stone, .~ Trainor
LAIRD B. STONE

Accepting Referrals for
Child Custody and Family Law
Mediation Services

102 Main Ave. S., Ste. #3,
Twin Falls, ID 83301
733-2721
sks&t@idaho-law.com

APPELLATE AND INSURANCE
COVERAGE ATTORNEY

EmiL R. BERG

Available for associations, consultations and
referrals on appeals, complex civil motions, and
insurance coverage questions in state and federal
courts of Idaho and Oregon.

» Involved in approximately 200 appeals, resulting in
more than 90 published opinions by state and federal
appellate courts

*  Former pro tem judge, adjunct law professor and
appellate court law clerk

* Insurance CLE author

» 32 years experience in private law practice

* AV Martindale-Hubbell rating

»  Offers reasonable hourly rates, contingent fees, and flat
fees

5186 E. ARROW JUNCTION DRIVE
BOISE, IDAHO 83716
(208) 345-2972
erberg@cableone.net

Experienced
Receiver Services

Community and National Bank
Refinances Available

Commercial Real Estate
Services Include;

Stabilization + Management
Strategy + Finance < Sales
Development/Construction Decisions

ARTHUR BERRY
& COMPANY

Call 208-336-8000

or visit www.arthurberry.com

ZICAM - LEVAQUIN -
YAZ/YASMIN/OCCELLA -
NUVARING -AVANDIA - CHANTIX

WE ARE CURRENTLY PURSUING CLAIMS FOR
PERSONS INJURED BY THE ABOVE DANGEROUS
DRUGS. WE APPRECIATE YOUR REFERRALS OR

ASSOCIATION.

JAMES, VERNON & WEEKS, P.A.

1626 LINCOLN WAY, COEUR D’ALENE, ID 83814
HELPING PEOPLE SOLVE PROBLEMS®
ATTORNEYS LICENSED IN IDAHO, WASHINGTON &
MONTANA
PHONE: (888) 667-0683
WEBSITE: WWW.JVWLAW.NET

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701 Facsimile: (208) 381-0083

Email: ddmckee@ddmckee.com
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Law Day, 2010, Featurep PrRo Bono Service, EpucaTion

Dan Black
Advocate Managing Editor

Once again, attorneys across Idaho per-
formed pro bono service and public educa-
tion in connection with Law Day, an ABA-
sponsored national event held around May 1
of each year.

In the Fourth District, Laurie Fortier
helped organize a volunteer team of 56 mem-
bers to offer the “Ask-A-Lawyer” program.
On April 30, volunteers took 360 calls, far
above last year’s 295. At the end of the day,
there were still 60 calls unanswered. Volun-
teers came from small, large and public sector
shops. The volunteers began taking calls at 4
a.m. and finished at 4 p.m. with a reception in
the Rose Room in downtown Boise. The re-
cent trends the last two years have involved a
lot more bankruptcy, criminal, debtor/creditor,
and family law issues.

The Fourth District Liberty Bell Award
was given to Jan Reeves, a longtime commu-
nity advocate for refugees and currently the
Director of the Idaho Office of Refugees. The
IOR has been operating since 1998 and Jan has
been the director since then. Since 1998, IOR
has provided assistance to more than 6,700
refugees representing 30 countries and 66
languages, through contracts with the resettle-
ment agencies and the English Language Cen-
ter. In addition to directly administering fed-
eral funds specifically targeted to refugees, he
plays a key role in coordinating main stream
services in education, health, transportation,
and employment.

Jan works to assure that refugees have
economic opportunity and security as well as
a community that welcomes, supports and val-
ues them. Idaho is considered a model resettle-
ment site for refugees and Jan’s leadership in
the field is widely acknowledged by his peers.

Law Day activities across the Fourth
District:

School Outreach - Attorneys were matched
with classrooms to present on a variety of legal
subjects. More than 1,000 students (from as
far away as Homedale) had an attorney visit
their classrooms.

Oral Argument 101 - A real, live oral ar-
gument by practitioners before a three-judge
panel from the Idaho Court of Appeals was
presented on April 29 at Boise High School’s
auditorium for the benefit of students.

6.1 Challenge - This recognized attorneys
with outstanding pro bono service. Here are
the winners this year: Government Law Of-
fice: The clerks of the U S District Court of the
District of Idaho. The Large Firm award was
given to two firms that tied - Holland & Hart
LLC and Perkins Coie LLC. The Small Firm
Award went to solo practitioner Kahle Becker.
There were 13 total entries, accounting for lit-
erally thousands of hours of pro bono and pub-
lic service work contributed by over 200 Boise
area lawyers.

Jan Reeves, longtime advocate for persecuted refugees, accepts the 2010 Fourth District Bar Lib-

erty Bell Award at the Law Day reception in Boise.

2010 Law Day Volunteers from the Fourth District

Alison Graham
Allen Derr

Gabriel McCarthy  Lorna Jorgensen
Garrick Baxter Marisa Swank

Annie McDevitt Gery Edson Mark Freeman
Beth Smethers Glenda Talbutt Mark Perison

Beth Taylor Heather McCarthy Mark Peters
Brenda Bauges Jane Newby Matt Wade

Brian Ragen Joanna Rebich Megan Goicoechea

John McGown
Joseph Mallet

Bruce Castleton
Chris Christensen

Megan Mooney
Michael Crawford

Dan Gordon Kate Ball Michael Orr
David Smethers Kimberly Watt Mikela French
David Young Kira Pfisterer Mindy Willman
Denise Baird Laurie Fortier Nicole Owen

Erik Fredericksen  Lisa Brownson Paul Winward

Reed Smith

Ron Caron
Rondee Blessing
Scott Campbell
Scott McKay
Sean Beck
Shannon Romero
Steve Rutherford
Tami Boeck

Tom Morris

Tony Pantera
Tyson Nelson
William Dalling

In the Seventh District, U.S. Attorney for Idaho
Thomas Moss spoke at the annual Law Day
dinner at the Red Lion. The Liberty Bell Award
went to Stacey McAlevy, Executive Director
of CASA for the Seventh District. And Judge
Penny Stanford became the President of the
Seventh District.

Stacey McAlevy
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Helping the profession

IN THE 6.1 CHALLENGE, WINNING ISN’T EVERYTHING

Mary Hobson
Legal Director, Idaho Volunteer
Lawyers Program

The Fourth District Bar’s “6.1 Chal-
lenge,” is billed as a “friendly competi-
tion” between law offices. The true pur-
pose of the Challenge, however, is to en-
courage and formally recognize the pro
bono and public service activities of Bar
members. This year, there were 13 en-
tries, accounting for the contribution of
literally thousands of hours of pro bono
and public service work by over 200
Boise area lawyers. “Viewed in the con-
text of its goal, this year’s 6.1 Challenge
was an amazing success and all of its en-
trants deserve our respect and thanks,”
says Fourth District Bar President, Paula
Kluksdal.

Early in the history of the Challenge,
its judges determined that not all law of-
fices could fairly be compared against
each other, so they created the “large
firm,” “small firm” and “government law
office” categories. This year’s winner in
the government office category was the
Clerks of the U.S. District Court whose
14  participating
members contrib-
uted over 3,000
hours of pro bono
and public service
to the community.
Kira  Phisterer
helped that law
office compile
their  impressive
submission. But
that team was
not the only win-
ning government
law office. On the Clerks of the Idaho
Supreme Court and Court of Appeals
team, law clerks contributed hundreds of
hours to projects like Citizenship Day,
the Boise Rescue Mission and the Idaho
Immigration Law Pro Bono Network.
Mikela French, a Supreme Court law
clerk received special recognition for

serve the public

Soundstart, a project of the Idaho Volunteer Lawyers Program, received the Honorable Mention
Award “for innovation and effectiveness in providing access to justice for those in poverty through
pro bono” in the Pro Bono Best Practices Spotlight Contest. Pictured above are Larry Hunter,
Soundstart contact of Moffatt, Thomas, Barrett, Rock & Fields, Chtd. and Carol Craighill, IVLP
Program Director. The award is sponsored by the National Association of Pro Bono Professionals
(NAPBPro, Inc.) The national competition is held each year to highlight examples of outstanding
pro bono projects throughout the country.

her nearly 500 hundred hours of work on
the Immigration Network project at the
Fourth District Law Day reception. The
Ada County Prosecuting Attorney’s
Office submitted a collective application
with almost 2,400 hours of service. “The
biggest hurdle that this large govern-
mental office had was encouraging the
attorneys to actually write down all of
their great work that they have done over
the past year” said Heather McCarthy,
who spearheaded that effort. MecCa-
rthy reported “a committee was formed
to develop a pro-bono office guideline,
distribute it to every attorney, and then

track down the attorneys to encourage
them to submit their time.” Sixty of the
66 attorneys in the office submitted time
sheets—a huge response from a govern-
ment law office. The teamwork in this
office was also fostered by the commit-
tee’s purchase of a bulletin board to post
pro-bono opportunities and a countdown
to the 6.1 Challenge deadline. The effort
and ingenuity displayed by the three gov-
ernment law offices demonstrates every
office can make a major contribution if
they commit themselves.

Five small firms entered the Challenge
this year. Dean Arnold, a solo practi-
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tioner contributed his expertise assisting
persons charged with criminal offenses as
well as participating in activities aimed
at improving the legal system and profes-
sion. Meanwhile, Pickens Law, P.A., a
two-lawyer firm, donated over 200 hours
to Idaho Legal Aid and served in eight
CASA cases. C.K. Quade Law, PLLC,
has three lawyers who averaged nearly
70 hours each in pro bono representation
of persons with Medicaid, Social Secu-
rity, elder abuse, guardianship and educa-
tion issues. Victoria Loegering from the
Huntley Law Firm, PLLC was singled
out for recognition by the 6.1 Challenge
judges for her pro bono service, which
included spending 232 hours represent-
ing a refugee mother seeking return of
her children from Department of Health
and Welfare. As outstanding as these
four submissions are, the actual small
firm 6.1.Challenge award went to Boise
solo practitioner J. Kahle Becker, who
clocked close to 300 hours representing
two Idaho nonprofits as well otherwise
promoting the profession through his
work with the Young Lawyers Section
and local educational organizations.

The five firms competing in the “large
firm” category (i.e., those firms with more
than 10 lawyers in the Fourth District)
were Zarian Midgley & Johnson PLLC,
Hawley Troxell Ennis & Hawley LLP,
Stoel Rives LLP, Perkins Coie LLP and
Holland & Hart, LLP. Together these
firms contain 127 lawyers, the vast ma-
jority of whom participated in providing
pro bono service in this Challenge year.
Each firm’s submission depicted a wide
range of pro bono services including rep-
resenting inmates in civil rights cases,
immigrants in matters coming under the
Violence Against Women Act, obtaining
civil protection orders for persons sub-
ject to domestic violence, and assisting a
whole host of other low-income people
in need of critical legal representation. In
addition, lawyers from these firms gen-
erously donated their legal services to a
long list of non-profit organizations in the
Boise area. While space does not allow
recounting the outstanding individuals or
the full array of projects covered by these
dedicated firms, Justice Roger Burdick,
speaking for the panel of 6.1 Challenge
judges, emphasized how impressed the
judges were with the quality and quan-
tity of the pro bono work completed this
year by the participating offices. Perhaps
nothing speaks as well of the commitment
to service of these firms as the fact that

Thomas K. Rosenthal, President, Boise Sunrise Rotary Club presents a check to IVLP on May 18
for $1,000 to the Soundstart program. It will help provide legal assistance to low-income families
using volunteer attorneys. Pictured above, left to right, are David Penny, Cosho Humphrey, LLP;
Molly Tomlinson, Soundstart Coordinator; Carol Craighill, IVLP Program Director; and Thomas
Rosenthal.

the large firm competition ended in a tie
between Perkins Coie LLP and Holland
& Hart, LLP—with each firm reporting
a per-attorney average of more than 50
hours of service—thereby exceeding the
“aspirational” pro bono goal set out in
Idaho Rule of Professional Conduct 6.1.

When it comes to the 6.1 Challenge,
winning isn’t everything and partici-

pation brings its own reward. J. Kahle
Becker put it well when he said, “There
have been many late nights and weekends
spent working on some of these cases but
at the end of the day, I’ve found that my
pro bono cases are the reason I decided
to practice law in the first place.” The
Fourth District is fortunate to have so
many “winners” in its midst.

Soundstart provides opportunities for volunteer
attorneys to help young, low-income families establish
secure legal foundations. The goal of the program is to

educate parents about the need for obtaining court orders
for custody, paternity, child support, guardianships and
other family-related matters and motivate them to act
before domestic problems arise. Larry Hunter serves
as a liaison, recruiting members of his firm to make the
Soundstart presentations and interact with the parents in
the proactive program that helps prevent
domestic violence.
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ldaho Pariners Against Domestic Viclence

Preventing domesticyiolence through'community awareness
Responding through civil legal assistance

We thank the following law ﬁrms, c()rporatrons, and individuals for their generosﬂy and support in
contributing more than $100, 000 in funds and services for vrctlms of domestlc violence.
Co- Charrs. Idaho Supreme Court Chref Justrce Daniel T. Ersmar)n, Ron Rock, & Teresa Baker

Corporate Partner ($20, 000 or more)

Jacksons Food Stores* \ Jacksons Food Stores Customers*

Frrm/Corporate Gifts

Benefactor’s League ($5, 000- $19, 999)
Four\th District Bar‘Assoaanon**
Supporter’s League ($1,000 - $2,499)
First District Bar Association** ]
Hawley Troxell Ennis & Hawley LLP**? \ T
Holland & Hart** -

Idaho Association of Defense (ounsel**
Idaho State Bar - Famlly Law Section®*

JR Simplot Company Foundation -

Moffatt Thomas Barrett Rock & Fields, CHTD**
WinCoFoods.

Contributor (Under $1,000)
Aherin, Rice & Anegon*

Ammirati Law ‘
Anonymous

Benoit Law S
Bevis, Thiry & Schindele, PA.
Cox Ohman Brandstetter, Chtd.

o

Edward C Lockwood Attorney atLaw, PA
* Elam & Burke™* fo
Erstad & Company, Inc.

_ Goicoechea Law Offices- Pocatellp LLP

Hepworth, Janis & Brody, CHTDY
Idaho Community Foundation .

~ Idaho Law Foundation** p
~ Idaho State Bar - Family Law Sectron**

Just Law, Inc.
Keeton & Tait
Law Office of Jeanette Wolfley

Law Office of Summer A Emmert
Law Offices of Stratton P. Laggis
Lawson Laski Clark & Pogue, PLLC

M &M Court Reporting Service, Inc. |
Parsons, Smith & Stone, LLP
Peterson Motor Co, Inc.

Powers Thomson, P.C.

Second District Bar Association® -
Skinner Fawcett

Thompson Smith Woolf & Anderson, PLLC

_ Tore Beal-Gwartney, PA

Worst, Fitzgerald & Stover, PLLC ;

Individual Gifts

Charter Council ($1,000 or more)

Kissler Family Foundation

Linda Copple Trout**

Ron &Jean Rock**

The Old Coot & Maggie Foundation

The Stephen M. Johnson Foundation

Founder’s Circle ($500- $999)

Nicholas Mark Baran

Merlyn & Sandy Clark**

In Memory of Thelma Pluckebaum by -
Drs. Kirk & Marci Miller

Dr. Margaret Doucette and Jim Henken* ‘

Law Office of Clark & Fenney -

Kelly Miller & Robert Pluckebaum**

Seventh Judicial District Bar Association

AmrcusJustltla(Szoo $499)
Robert & Terry Anderson®
Anthony & Mary Kay Anegon*
Dwight Baker

Phillip & Patti Bellan

Erik & Holly Bolinder*

Charles A. Brown**

Ronald Bush*

John & Linda Butler*

Laura Carter

Keith E. Hutchinson, CHTD.
Lorna Jorgensen

(raig Meadows**

W. Hugh & Kaye O'Riordan*
David & Cristy Penny*
Thomas & Jennifer Schindele
Bruce L. Thomas

Andrew Thomas**

Dunn Law Office

Associate (Under ;'

$200)
Beverly Allen*
Ted Argyle
Teresa Baker*
Robert E. Bakes*
Frederick Belzer**
Valencia Bilyeu
. BetsyBlack
J Gary Brookover -
John Burke
Howard Burnett
~ Scott & Kaye Christensen
Jay Clark e
- (indy Cobb
George Conley
~ Nancy Connell Luebbert*
James & Candy Dale
Billy G. Dupree
Sue Fellen*
Richard & Deborah Ferguson

Stephan, Kvanvig, Stone & Trainor

Richard Fields*
Trudy Fouser
Jack Gjording
Charles L. Graham
Leroy Graham

* Raquel Guglielmetti

Donna M. Gustavson

Susan & Forrest Hunter
Angela Jensen

Erik S. Johson**

Lamont Jones

Linda & Hon. James F. Judd*
Ron Kerl

Paula Kluksdal

Karen Lansing

Royce B. Lee

~ Thomas C. Mannschreck
- Brent Marchbanks &

Carol Craighill**
Michael Mason
Maria McConnell
John & Peggy McMahon**
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Kevin McTeague
Diane K. Minnich &

Michael Stoddard**
Paige Alan Parker*
Darrel R. Perry

Richard & Anne Petersen

Anne Poinier

Mark Prusynski

Louise Regelin

Ray Righy ‘

Tom Ripke

Hon. Randy Robinson

Ernesto Sanchez**

Sarah Scott

Dean Cathy Silak*

Randy & La Dean Smith

Rick Smith

Cory Stambaugh &
Jan Bennetts

Celeste Thaine

Bruce L. Thomas.

Michael P. Wasko

Sylvan Creek Foundation

John Werder
Anne Wilde

In Kind Donations
3 Horse Ranch Vineyards ‘
Ada County Sheriff’s

Employee Association
Ada County Sheriff's Office
ALI-ABA
Anthony &Tonja Valdez
Ardith Tate
Basque Country Imports

. BogusBasin
Boise Co-op

Brenda Golden

BRJ Distributing

Bronco Alumni Association
Cascade Raft and Kayak -
DanLooney ¢

D|scovery(enterofldaho o

Don Wakeman

"~ Emergency Medicine of Idaho, PA.

Ferreus Wines

Fit Club Boot Camp

Hayden Beverage

Ice World

Idaho Distributing

Idaho Wine Merchant

Idaho Botanical Garden
Idaho Legal Aid Services

Jeff Root

Jerry Hirschfeld

Junior League of Boise -
JW. Thornton Wine Imports

* Kristina Barinaga

Kurt Holt

Michael M. Stoddard

Mike and Sharon Burkett
Mike Hinman

Mountain West Bank

Nan Pelletier

New West Spirits

Ofﬁce Max lncorporated %
Planet Beach

Rhonda Caferelli
Roaring Springs

Sockeye Brewery
Steve Rapp

‘Sun Valley Resort

Table Rock Brew Pub & Grill
Tastevin

Velma Morrison Center
Wahooz Family Fun Center
WEST AThomson Reuters Business
Wolters Kluwer

* Contributed 5 or more years
**Contributed 100r
moreyears

For more information log on to
www.idahopartners.org

N




When will you find out How Good your
malpractice insurance really is?

Not all malpractice plans are created equal.

Our team of lawyers professional liability specialists will work to
provide a comprehensive policy at a competitive price with Liberty
Insurance Underwriters, Inc., a member company of Liberty Mutual
Group. Liberty is rated A (Excellent), Financial Size Category XV
($2 billion or greater) by A.M. Best Company.

Find out How Good ours is.
Call or visit our Web site

for a quote or for more information on this quality coverage.

1-800-574-7444

Denise Forsman
Client Executive - Professional Liability
Marsh Consumer, a service of Seabury & Smith, Inc.
15 West South Temple, Ste. 700 | Salt Lake City, UT 84101
www.proliability.com/lawyer

Administered by: CA Ins. Lic. #0633005
MARSH AR Ins. Lic. #245544
MARSH MERCER KROLL 46939! 46940! 46941|

MMC GUY CARPENTER  OLIVER WYMAN 46944, 46945, 46946,

d/b/a in CA Seabury & Smith Insurance Program Management 46947, 46948,
©Seabury & Smith, Inc. 2010 46949

Meet the Valtrend Team: Leaders in their Field

* A Credentialed Appraiser/National Conference Speaker
* AProfessor of Finance (Ph.D.)
* An Investment Banker

We combine diverse real world experience with high-powered
quantitative skills to deliver well-informed and reliable opinions.

b

Advancing the Body of Knowledge in the Business Valuation Industry
Valtrend employees have taught more than a thousand of their peers how to quantify risk in a more empirical
and less subjective manner - something the courts have been clamoring for. We have championed a technique,
known as the total cost of equity calculator, to provide more empirical data for the business valuation industry. The
calculator has subscribers across the United States, Canada, Asia and Europe.

Valtrend provides independent and credentialed valuations for:

. Litigation support/commercial damages . Mergers & acquisitions/ financing
. Estate and gift taxes: Discount studies . Marital dissolution
. Intellectual property . Buy-sell agreements

For more information on Valtrend’s services:
Contact Peter J. Butler, CFA, ASA, MBA at:
Telephone: (208) 371-7267
Email: pete@valtrend.com
Website: www.valtrend.com

Mare Empirical: Less Subjective.
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Moreton & Company
Contact Moreton today! Y S R

Beyond what you'd expect
208-321-9300
800-341-6789
www.moreton.com We offer free services to
supplement your lawyers’

malpractice coverage.
What if coverage benefits With lawyers' professional liability coverage

exceeded your expectations? from Zurich, you gain greater peace of mind
with free access to VersusLaw™ for online

research, a loss prevention hotline manned by
Hinshaw & Culbertson for free consultation
and the ability to report claims 24/7, toll-free.
It all adds convenience and cost savings to
your coverage benefits. For greater value.

Because change happenz.”

Z)

ZURICH
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Would you know what to do. ..

A

2

. if your client had a catastrophic injury?

THE BEST WAY to help your client may be a referral to, or association with, an

attorney who has a track record of million-dollar-plus verdicts and settlements.

Call us.
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